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OBSTRUCTING   JUSTICE. 

By  James  B.  Clark. 

L  By  Eesistance  to  Officee,  2. 

1.  Averments  of  Indict fnent  or  Corresponding  Pleadings  2. 

a.  In  General^  2. 

b.  Authority  of  Officer,  4. 

c.  Scienter,  or  Knowledge  of  Official  Capacity,  5. 

d.  Kind  or  Nature  of  Resistance,  6. 

2.  Affidavit  to  Support  Information,  6. 

3.  Pleading  and  Proof —  Variance,  7. 

4.  Verdict,  7. 

n.  Obstkttction  of  Offices  in  Execution  of  ob  Attempt  to 
Execute  Peocess,  7. 

1.  Averments  of  Indictment  or  Corresponding  Pleading^  7. 

a.  In  General,  7. 

b.  Language  of  Statute,  8. 

c.  Consummation  of  Offense,  8. 

d.  As  to  Officer  and  His  Authority,  9. 

e.  Officer's  Territorial  ^Jurisdiction,  10. 

f.  Deputization  of  Officer,  11. 

g.  Prelifninaries  to  Issuance  of  Process,  12. 
h.  Issuance  of  Process,  13. 

/.  Description  of  Process,  1 5 . 
J.  Possession  of  Process  by  Officer,  17. 
k.  Description  of  Obstruction,  18. 
/.    Time,  19. 

m.   Scienter,  or  Knowledge  of  Official  Capacity ^  19. 
n.  Defective  Averments  —  Surplusage,  21. 
o.  Duplicity,  21. 

2.  Warrant,  22. 

3.  Pleading  and  Proof —  Variance,  22. 

4.  Instructions  —  Province  of  J^ury,  23. 

5.  Conviction  for  Lesser  Offense  than  That  Charged,  23. 
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m  Dissuasion  of  ob  Intebfebence  with  Witness,  24. 

1.  Election  of  Mode  of  Prosecution^  24. 

2.  Averments  of  Indictment  or  Corresponding  Pleading^  24. 

a.  In  General^  24. 

b.  Means  Used  to  Accomplish  Purpose,  25. 

c.  That  Witness  Was  Summoned,  26. 

d.  Materiality  of  Witness's  Testimony,  26. 

e.  Ktiowledge  of  Litigation  and  Obligation  of  Witness  to 

Attend,  27. 

f.  Sufficiency  of  Original  Proceedings,  27. 

g.  Conclusion,  27. 

IV.  Indictments  fob  Miscellaneous 'Offenses,  28. 

1.  In  General,  28. 

2.  Charging  Offense  in  Language  of  Statute,  28. 

3.  Scienter,  or  Knowledge  of  Official  Capacity,  29.  ' 

4.  Intent,  29. 

5.  Particular  Exercise  of  Office  Obstructed,  29. 

6.  Description  of  Obstruction,  30. 

CROSS-REFERENCES. 

As  to  matters  of  Substantive  Law  and  Evidence,  see  the  title 
OBSTRUCTING  JUSTICE,  Am.  and  Eng.  Encyc.  of 
Law, 

Prosecutions  for  Etnbracery,  see  article  JURY,  vol.  12,  p.  661. 

matters  of  Pleading  and  Practice  in  Prosecutions  for  Kindred 
Offenses,  see  articles  ASSAULT  AND  BATTERY,  vol.  2, 
p.  835;  CONSPIRACY,  vol.  4,  p.  706;  CONTEMPT,  vol. 
4,  p.  764;  ESCAPE,  PRISON  BREAKING,  RESCUE, 

.  vol.  7,  p.  913;  SERVICE  OF  PROCESS;  STRIKES 
AND  BOYCOTTS;    WITNESSES. 

I.  By  Resistance  to  Officeb  —  1.  Averments  of  Indictment  or 

Corresponding  Pleading  —  a.  In  General.  —  The  Particular  Facts  and 
CircumBtances  which  go  to  make  the  offense  of  resisting  an  officer 
should  be  set  out  with  such  distinctness  as  to  leave  nothing  open 
to  speculation  or  conjecture.* 

1.  People  V.  Hamilton,  71  Mich.  340;  that  the  defendant  did  "  resist,  delay. 

State  V.  Maloney,  12  R.  I.  251;  State  v.  and  obstruct  "  an  officer,  naming  him, 

Burt,  25  Vt.  373.  in   the  discharge  of  his  duty,  is  suffi- 

Charging  Offense  in  Langnage  of  Stat-  cient.  People  v.  Hunt,  120  Cal.  281. 
ute.  —  An  indictment  founded  upon  Necessity  of  Naming  Person  under  Ar- 
Rev.  Stat.  Ohio,  §  6908,  and  charging,  rest.  —  An  indictment  tor  resisting  and 
in  the  language  of  the  statute,  the  interfering  with  an  officer  while  con- 
offense  of  knowingly  and  wilfully  ob-  veying  to  jail  a  person  arrested  by  him 
structing  and  abusing  a  peace  officer,  is  need  not  state  the  name  of  the  person 
defective  if  it  fails  to  set  out  the  facts  arrested.  State  v.  Garrett,  80  Iowa 
constituting  the  alleged  offense.     Ayl-  589. 

more  v.  State,  (Ohio  C.  PI.)  30  Wkly.  Offense  for  Which  Arrest  Was  Hade. — 

L.  Bui.  370.  An  allegation   in   a  complaint   for  op- 

An    allegation    in    an    information,  posing  a  police  officer "  contrary  to  the 

drawn  in  the  language  of  the  statute,  form  of  the  ordinances  of  said  city  "  is 

2  Volume  XV. 


By  Besistance 


OBSTRUCTING  JUSTICE. 


to  Officer. 


Statutory  or  Common-law  Offense.  —  While  a  conviction  upon  an  indict- 
ment which  fails  to  set  out  an  offense  defined  by  statute  cannot 
be  sustained,*  yet  if  the  accusation  is  defective  because  failing  to 
charge  the  commission  of  an  offense  the  elements  of  which  are 
defined  by  statute,  but  does  state  enough  to  make  out  the  com- 
mon-law offense  of  assault,  or  an  offense  under  a  general  statute 
respecting  breaches  of  the  peace,  the  accusation  will  be  upheld, 
and  a  conviction  thereunder  sustained.* 

Unnecessary  Averments  may  be  rejected  as  surplusage  if  the  other 
allegations  are  sufificient  to  charge  the  offense.' 


too  indefinite,  because  failing  to  show 
under  what  particular  ordinance  the 
defendant  was  charged.  Marshall  v. 
Standard,  24  Mo.  App.  192. 

Waiver  of  Defects.  —  If  an  indictment 
contained  all  the  elements  of  crime  in 
its  charges,  no  matter  how  defectively 
staled,  and  the  defendant  does  not  de- 
mur and  stand  upon  the  defect,  but 
goes  to  trial  and  a  verdict  is  found 
against  him,  the  presumption  is  that 
the  proof  established  all  that  was 
necessary  to  convict,  and  he  cannot  be 
heard  to  object  to  the  indictment. 
People  V.  Nash,  i  Idaho  206. 

Bill  of  Particulars.  —  In  North  Caro- 
lina, if  the  defendant  deems  the  offense 
to  be  insufficiently  set  out,  and  desires 
further  information,  he  must  move  for 
a  bill  of  particulars  before  the  trial. 
State  V.  Pickett,  118  N.  Car.  1231.  See 
also  State  v.  Dunn,  109  N.  Car.  839. 

1.  Conviction  for  Obstructing  Process, 
under  Indictment  and  Proof  of  Assault 
on  Peace  Officer.  —  An  indictment  for 
knowingly  and  wilfully  opposing  or  re- 
sisting a  constable  in  attempting  to 
command  the  peace,  supported  by  evi- 
dence that  while  the  officer  was  at- 
tempting to  stop  a  fight  and  after  he 
had  commanded  the  peace  the  defend- 
ant resisted  and  struck  him,  will  not 
warrant  a  conviction  for  the  statutory 
offense  of  knowingly  and  wilfully  op- 
posing or  resisting  an  officer  of  the 
state  "  in  serving,  executing,  or  at- 
tempting to  serve  or  execute  a  legal 
writ  or  process."  Jones  v.  State,  60 
Ala.  99. 

2.  State  z:  Phipps,  34  Mo.  App.  400; 
State  V.  Dunn,  log  N.  Car.  839;  John- 
son V.  State,  36  Tex.  117;  State  v.  Car- 
penter, 54  Vt.  551. 

Failtire  to  Aver  Essentials  of  Impeding 
Officer.  —  An  indictment  which  does 
not  set  forth  the  nature  of  the  official 
duty,  the  manner  of  its  execution,  or 
the  mode  of   resistance,   and    which, 


consequently,  does  not  sufficiently 
charge  the  offense  of  impeding  an  offi- 
cer, for  which  a  higher  penalty  is  im- 
posed by  statute  than  for  an  assault, 
may  be  upheld  as  an  indictment  for  an 
assault  under  the  common  law  or 
under  a  statute  denouncing  breaches 
of   the   peace.      State   v.   Burt,  25  Vt. 

373- 

Instructions.  —  On  the  trial  of  an  in- 
dictment for  assaulting  an  officer 
which  is  insufficient  as  an  indictment 
for  an  aggravated  assault  because  fail- 
ing to  allege  scienter,  but  under  which 
a  conviction  may  be  had  for  a  simple 
assault,  the  jury  should  be  instructed 
that  the  defendant  could  not  be 
punished  for  an  aggravated  assault. 
Johnson  v.  State,  26  Tex.  117. 

Aiding  Besistance.  —  On  the  trial  of 
several  persons  for  an  assault  upon  an 
officer  while  serving  a  criminal  process 
on  one  of  them,  an  instruction  to  the 
jury  that  any  .act  0/  that  defendant, 
after  he  was  arrested,  which  amounted 
to  a  resistance  or  obstruction  of  the 
officer  would  render  him  liable,  and 
that  any  person  present,  aiding,  abet- 
ting, or  approving  that  resistance,  by 
words,  acts,  or  signs,  would  be  equally 
liable,  affords  no  ground  of  exception, 
if  that  defendant  only  is  found  guilty 
of  an  assault  on  an  officer  in  the  dis- 
charge of  his  duty,  and  the  others  are 
found  guilty  of  a  simple  assault. 
Com.  V.  Cooley,  6  Gray  (Mass.)  351. 

3.  Attempted  Arrest  for  Matter  Not 
Constituting  Offense.  —  Where  there  is 
no  such  crime  as  drunkenness  under 
the  general  statutes  or  village  ordi- 
nances, an  information  averring  that 
the  accused  "  did  obstruct,  resist,  and 
oppose  "  the  officer  "  in  the  lawful 
execution  of  his  office,  in  attempting 
to  arrest  respondent  for  being  then  and 
there  drunk  and  disturbing  the  peace," 
the  words  "  being  drunk  "  may  be 
treated  as  surplusage  and  the  informa- 
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b.  Authority  of  Officer  -Necessary  Averments.  —  The  indict- 
ment, information,  or  other  like  pleading  should  designate  the 
officer  with  reasonable  accuracy,  or  should  aver  his  authority  with 
respect  to  the  performance  of  the  particular  duty  as  to  which  the 
resistance  or  opposition  is  charged.* 

Sufficient  Averments.  —  These  requirements  may  be  satisfied  in  vari- 
ous ways,  as  by  a  designation  of  the  officer  by  his  official  title 
coupled  with  a  statement  that  at  the  time  of  such  resistance  o' 
opposition  he  was  performing  his  duty  as  an  officer,*  or  by  state 


tion  upheld.  People  v.  Rounds,  67 
Mich.  482. 

Unnecessary  Charge  of  Use  of  Dangerous 
Weapon.  —  An  allegation  in  an  indict- 
ment for  an  assault  and  battery  upon 
a  police  officer,  and  for  knowingly  and 
wilfully  obstructing  and  hindering  him 
in  the  discharge  of  his  duty,  which  al- 
leges that  the  assault  was  made  with  a 
dangerous  weapon,  is  descriptive  of  the 
manner  of  the  assault,  does  not  make 
it  a  different  offense  from  assault  upon 
a  police  officer  in  the  discharge  of  his 
duty,  nor  affect  the  substance  of  that 
charge,  and  may  be  rejected  as  sur- 
plusage. Com.  V.  Delehan,  148  Mass. 
254- 

Unnecessary  Conclusion.  —  It  is  of  no 
importance  that  the  conclusion  of  a 
count  is  against  the  statute,  for  it  may 
be  regarded  as  surplusage  where  the 
offense  is  not  statutory,  or  the  conclu- 
sion against  the  statute  may  be  re- 
garded as  applicable  to  ihe  proper  stat- 
ute.    State  V.  Burt,  25  Vt.  373. 

1.  Marshall  v.  ^tand^rd,  24  Mo.  App. 
192. 

Averment  of  Appointment  and  General 
Authority.  —  An  information  alleging 
the  appointment  of  the  officer  and  his 
authority  to  maintain  and  preserve  the 
peace  is  sufficient.  People  v.  Rounds, 
67  Mich.  482. 

Authority  to  Make  Arrest.  —  An  infor- 
mation which  alleges  opposition  and 
resistance  to  an  officer  while  making 
an  arrest  without  a  warrant  for  a  mis- 
demeanor states  no  offense  unless  it 
also  alleges  that  the  misdemeanor  was 
of  a  character  that  would  justify  the 
officer  in  acting  without  a  warrant. 
McKinney  v.  State,  (Tex.  Crim.  App. 
1893)  22  S,  W.  Rep.  146. 

Mistake  in  Name  of  Officer.  —  In  Iowa 
an  indictment  erroneously  setting  out 
the  name  of  the  officer  assaulted  as 
Patrick  Ryan,  instead  of  Patrick  Ry- 
der, is  not  defective  for  that  reason  in 
view  of  Code,  ^  4302,  providing  that 
*'  when   an  offense  involves  the  com- 


mission of  or  an  attempt  to  commit  an 
injury  to  person  or  property,  and  is  de- 
scribed in  other  respects  with  sufficient 
certainty  to  identify  the  act,  an  errone- 
ous allegation  of  the  name  of  the  per- 
son injured  or  attempted  to  be  injured 
is  not  material."  State  v.  Flynn,  42 
Iowa  164. 

Objection  Not  Made  Below.  —  An  in- 
dictment for  resisting  an  officer  while 
in  the  discharge  of  his  official  duty 
by  assaulting  him  with  a  pistol,  while 
possibly  objectionable  because  not 
clearly  showing  what  duty  the  officer 
was  performing  or  not  sufficiently  ex- 
plicit in  setting  out  the  circumstances  of 
the  offense,  must  be  objected  to  below, 
and  the  alleged  defect  cannot  be  urged 
on  appeal.   People  v.  Nash,  1  Idaho  206. 

2.  McQuoid  v.  People,  8  111.  76; 
State  V.  Copp,  15  N.  H.  212;  State  v. 
Roberts,  52  N.  H.  492;  Slate  v.  Ma- 
loney,  12  R.  I.  251 ;  State  v.  Burt,  25  Vt. 
373;  State  V.  Downer,  8  Vl.  424.  And 
see   People  v.  Hamilton,  71  Mich.  340. 

Policeman  "in  Due  Execution  of  His 
Office."  —  An  indictment  charging  re- 
sistance to  a  policeman  is  sufficient  if 
it  alleges  that  the  oflense  was  com- 
mitted while  the  officer  was  in  the 
"  due  execution  of  his  office."  State 
V.  Pickett,  ri8  N.  Car.  1231. 

Manner  in  Which  Duty  Was  Being  Per- 
formed.—  An  indictment  for  hindering 
and  assaulting  a  policeman  in  making 
an  arrest  need  not  allege  the  maimer 
in  which  the  officer  was  attempting  to 
discharge  his  duty  at  the  time  of  the 
commission  of  the  offense.  State  v. 
Carpenter,  54  Vt.  551. 

Attempting  to  Arrest  to  Maintain  Peace. 
—  An  information  is  sufficient  where  it 
alleges  obstruction  to  an  officer  while 
acting  in  his  official  capacity  in  main- 
taining and  preserving  the  peace  and 
that  he  was  obstructed,  resisted,  and 
opposed  while  attempting  to  arrest  the 
accused  for  disturbing  the  peace  in  his 
presence.  People  v.  Rounds,  67  Mich. 
482. 
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ments  of  a  character  sufficient  to  show  that  the  offense  was  com- 
mitted against  him  as  an  officer,  and  not  against  him  in  his  indi- 
vidual or  private  capacity.* 

Where  the  Grade  of  the  Oflfense  Is  Not  Changed  by  reason  of  the  fact  that 
it  was  committed  while  the  officer  was  acting  as  such,  his  official 
character  need  not  be  averred.* 

c.  Scienter,  or  Knowledge  of  Official  Capacity  —  Must 
Be  Alleged  when  an  Ingredient.  —  Where  an  essential  ingredient  of  the 
offense  is  knowledge  of  the  official  capacity  of  the  person  whom 
the  defendant  is  charged  to  have  assaulted,  resisted,  hindered,  or 
opposed,  or  knowledge  that  at  the  time  of  the  commission  of  the 
alleged  offense  such  person  was  performing  a  duty  imposed  upon 
him  by  law,  the  fact  of  such  knowledge  should  be  charged 
positively,*  or  enough  should  appear  fairly  to  warrant  the  in- 


1.  "Duly  Constituted  Public  Officer  of 
the  Police."  —  An  indictment  describing 
the  officer  as  "  a  duly  constituted  pub- 
lic officer  of  the  police  for  the  town  of 
R."  is  sufficient.  State  v.  Pickett,  ii8 
N.  Car.  1231. 

Constable.  —  In  3  Chitty's  Crim.  Law 
832,  there  is  a  precedent  of  an  indict- 
ment for  assaulting  a  constable  in  the 
execution  of  his  office,  and  he  is  de- 
scribed as  "  then  being  one  of  the  con- 
stables of,"  etc.,  "  and  in  the  due  exe- 
cution of  his  said  office  then  and  there 
also  being."  In  State  v.  Copp,  15  N. 
H.  212,  the  court  said  that  it  would  be 
sufficient  to  allege  that  the  person  as- 
saulted was  a  constable,  provable  by 
evidence  that  he  acted  as  such, 

2.  Slate  V.  Carpenter.  54  Vt.  551. 

In  the  Absence  of  Any  Statute  making 
an  assault  on  a  police  officer  an  offense 
of  a  different  grade  from  an  assault  on 
an  unofficial  person,  or  imposing  a 
greater  punishment  for  such  an  as- 
sault, an  indictment  for  an  assault  on 
such  an  officer  need  not  aver  the  offi- 
cial character  of  the  person  assaulted. 
State  V.  Belk,  76  N.  Car.  10. 

Consideration  by  Jury  of  Official  Charac- 
ter of  Person  Assaulted.  —  Where  there 
is  no  statutory  distinction  between  an 
assault  on  a  peace  officer  and  one  on 
an  unofficial  person,  the  jury  may  con- 
sider the  official  character  of  the  person 
assaulted,  as  elicited  by  the  evidence, 
though  the  indictment  does  not  aver 
that  the  person  assaulted  was  such  an 
officer.     State  v.  Belk,  76  N.  Car.  10. 

3.  State  V.  Maloney,  12  R.  I.  251. 

In  Missouri,  —  To  sustain  an  indict- 
meni  for  assaulting  an  officer  under 
Rev.  Stat.  Mo..  1879,  ^  1438,  the  indicl- 
ment  must  allege  that  the  defendant 


knew  the  character  in  which  the  con- 
stable claimed  to  act.  State  v.  Phipps, 
34  Mo.  App.  400. 

In  Texas,  where  by  statute  (Penal 
Code,  1895,  art.  601)  an  assault  upon 
an  officer  engaged  "  in  the  lawful  dis- 
charge of  the  duties  of  his  office,  if  it 
was  known  or  declared  to  the  offender 
that  the  person  assaulted  was  an  officer 
discharging  an  official  duty,"  consti- 
tutes an  aggravated  assault,  an  indict- 
ment for  the  offense  denounced  is  bad, 
if  it  fails  to  show  either  that  the  defend- 
ant was  aware  that  the  person  alleged 
to  have  been  assaulted  was  an  officer 
discharging  an  official  duty,  or  that  the 
latter  informed  the  defendant  of  the 
facts.  Bristow  v.  State,  36  Tex.  Crim, 
Rep.  379.  And  see  Stale  v.  Coffey,  41 
Tex.  46;  Johnson  v.  State,  26  Tex.  117. 

In  Vermont,  to  constitute  the  statu- 
tory crime  of  hindering  an  officer  in 
the  execution  of  his  office,  it  must  be 
shown  that  the  party  accused  knew  at 
the  time  when  he  is  charged  to  have 
hindered  such  officer  that  he  was  one 
of  the  officers  to  hinder  whom  is  made 
a  crime  by  statute ;  and  that  being  a  fact 
which  must  be  found  to  justify  a  con 
viction,  it  is  necessary  that  it  should  be 
alleged  in  a  traversable  form  in  the  in- 
dictment that  the  party  had  such 
knowledge.     State  v.  Carpenter,  54  Vt. 

SSI- 
Failure  to  Allege  Scienter  —  Sufficiency 
as  Indictment  for  Simple  Assault.  —  An 
indictment  charging  the  assault  of  an 
officer  lawfully  discharging  his  duties 
which  is  insufficient  as  an  indictment 
for  aggravated  assault,  because  failing 
to  allege  scienter,  is  not  vitiated  as  an 
indictment  for  simple  assault.  John- 
son V.  State,  26  Tex.  117. 
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ference  or  presumption  that  the  defendant  had  such  knowledge.* 
d.  Kind  or  Nature  of  Resistance  —  General  Allegations  suffi- 
cient. —  Since  matters  of  evidence  need  not  be  alleged  in  the 
indictment,  it  is  in  general  unnecessary  that  the  precise  nature  or 
the  particular  manner  of  the  resistance,  opposition,  or  the  like, 
or  the  specific  acts  constituting  the  offense,  should  be  set  out, 
but  ordinarily  it  will  be  sufficient  to  charge  the  offense  by  such 
appropriate  language  as  will  show  its  commission  in  fact.* 

2.  Affidavit  to  Support  Information.  —  An  information  or  like 
accusation  which  is  based  on  an  insufficient  complaint  or  affidavit 
cannot  be  sustained.^ 


1.  Knowledge  of  Official  Character.  — 

Where  by  statute  an  assault  is  aggra- 
vated when  committed  upon  an  officer 
in  the  lawful  discharge  of  his  duties, 
etc.,  if  it  was  known  or  declared  to  the 
offender  that  the  person  assaulted  was 
an  officer  discharging  an  official  duty, 
an  indictment  which  avers  an  assault 
by  the  defendant  on  a  peace  officer, 
who  was  constable  for  the  corporation 
of  the  town,  etc.,  that  he  was  in  the 
lawful  discharge  of  the  duties  of  his 
office,  and  that  his  character  as  such 
was  known  by  the  defendant,  suffi- 
ciently charges  an  aggravated  assault. 
Stale  V.  Coffey,  41  Tex.  46. 

"  Then  and  There  Being  an  Officer."  — 
An  indictment  for  assault  on  a  person 
named,  "  then  and  there  being  an  offi- 
cer in  the  lawful  discharge  of  his 
duty,"  is  insufficient  as  a  charge  of 
aggravated  assault,  because  failing  to 
show  that  it  was  known  or  declared  to 
the  defendant  that  the  person  assaulted 
was  an  officer  discharging  his  official 
duties.     Johnson  v.  State,  26  Tex.  117. 

2.  In  People  v.  Hunt,  120  Cal.  281, 
it  was  said:  "  The  means  and  manner 
of  the  obstruction,  resistance,  or  delay 
are  matters  of  evidence,  and  are  no 
more  necessary  to  be  alleged  than 
the  means  or  instrument  used  where 
charging  a  defendant  with  the  crime  of 
murder."  See  also  People  v.  Cronin, 
34  Cal.  191,  as  to  the  necessity  in  Cali- 
fornia of  alleging  the  means  in  an  in- 
dictment for  murder. 

Characterizing  Besistance.  —  If  the  lan- 
guage of  the  statute  be  used  in  an  in- 
dictment charging  resistance  to  an 
officer,  the  manner  of  resistance  need 
not  be  set  out.  Oliver  v.  State,  17  Ark. 
508. 

Assault  with  Deadly  Weapon.  —  An 
indictment  charging  that  the  defendant 
did  obstruct,  resist,  and  oppose  an  offi- 
cer attempting  to  effect  his  arrest,  by 


"  making  an  assault,"  and  did  then 
and  there  shoot  at  the  officer  with  cer- 
tain pistols  loaded  with  gunpowder 
and  leaden  balls,  is  not  defective  be- 
cause it  fails  to  charge  that  the  assault 
was  made  with  a  deadly  weapon, 
where  under  the  statute  such  an  in- 
dictment is  good  without  expressly 
charging  an  assault.  State  v.  Estis,  70 
Mo.  427. 

"  Striking,  Cutting,  "Wounding,"  etc.  — 
An  indictment  charging  a  wilful  and 
malicious  assault  by  the  defendant 
upon  an  officer  while  in  the  discharge 
of  his  duty,  and  that  the  defendant  did 
resist  the  officer  by  striking,  cutting, 
wounding,  and  injuring  him,  suffi- 
ciently charges  the  statutory  offense. 
State  V.  Flynn,  42  Iowa  164. 

Authority  of  Officer  to  Arrest.  —  A  com- 
plaint for  the  violation  of  a  municipal 
ordinance  defining  as  an  offense  resist- 
ance to  a  peace  officer  of  the  city  — 
jurisdiction  to  try  such  a  complaint 
being  vested  in  the  municipal  court  — 
must  show  the  nature  of  the  resistance 
offered,  that  it  may  appear  that  the 
offense  was  one  which  the  municipality 
would  have  power  to  punish,  because 
al  the  time  the  officer  was  engaged  in 
municipal  service,  such  as  making  an 
arrest  as  to  which  the  municipal  court 
would  have  jurisdiction.  Per  Ellison, 
J.,  in  Marshall  v.  Standard,  24  Mo. 
App.  192. 

3.  Brunson  v.  State,  97  Ind.  95. 

Uncertain  and  Confused  Affidavit.  —  An 
information  upon  a  statute  (Rev.  Stat. 
Ind.,  1881)  enacting  that  whoever  ob- 
structs the  execution  of  any  legal  pro- 
cess, or  who  shall  forcibly  free  any 
person  from  legal  arrest,  knowing  such 
person  to  be  under  arrest,  shall  be 
punished,  etc.,  is  not  sustained  by  an 
affidavit  which  does  not  charge  either 
directly  or  by  fair  implication  that  the 
defendants  forcibly  freed  a  person 
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3.  Pleading  and  Proof  —  Variance  —  Application  of  General  Euies.  — 
To  justify  a  conviction  for  the  offense  here  discussed,  it  is  neces- 
sary, as  on  trials  for  other  offenses,  that  the  material  allegations 
of  the  accusation  should  be  supported  by  proof.  Unnecessary 
allegations,  however,  or  those  which  are  merely  descriptive  of 
facts  which  are  not  charged,  need  not  be  proved.* 

4.  Verdict  —  General  Verdict.  —  It  has  been  held  that  where  the 
jury  is  authorized  by  the  indictment  and  evidence  to  find  a  ver- 
dict of  either  simple  or  aggravated  assault,  a  general  verdict  of 
guilty  is  a  conviction  of  the  greater  offense.* 

II.  Obstetiction  of  Officee  in  Execution  of  oe  Attempt  to 
Execute  Peocess  —  1.  Averments  of  Indictment  or  Corresponding 
Pleading  —  a.  In  General  —  Eeasonable  Certainty.  —  In  charging 
the  obstruction  or  resistance  of  an  officer  in  executing  or  attempt- 
ing to  execute  legal  process,  the  indictment,  information,  or  other 
accusation  should  set  forth  with  reasonable  certainty  and  by 
appropriate  averments  all  the  facts  necessary  to  constitute  the 
offense,  the  sufficiency  of  the  accusation  in  any  given  case  being 


named  from  arrest,  but  is  confused  and 
uncertain  as  to  the  connection  which 
the  defendants  may  have  had  with  the 
arrest  in  question.  Brunson  v.  Slate, 
97  Ind.  97. 

1.  Designation  of  Officer.  —  The  vari- 
ance between  an  indictment  describing 
the  officer  as  "  a  duly  constituted  pub- 
lic officer  of  the  police,"  and  evidence 
adduced  to  sustain  it,  that  the  officer  in 
question  was  elected  chief  marshal  of 
the  town  and  w^as  acting  as  such  or 
as  chief  constable  under  due  authority 
when  the  offense  in  question  was  com- 
mitted, is  immaterial.  State  v.  Pick- 
ett, ri8  N.  Car.  1231. 

Authority  of  Officer  —  Identity  of  Person 
Arrested.  —  An  indictment  charging  re- 
sistance to  an  officer  in  the  discharge 
of  his  official  duty,  by  seeking  to  take 
from  the  custody  of  the  officer  a  person 
arrested  by  him  for  violation  of  law, 
must  be  supported  by  proof  that  the 
person  resisted  was  an  officer,  and  that 
an  offense  was  committed  by  the  per- 
son in  custody,  for  which  the  officer 
was  authorized  to  make  an  arrest. 
MerHtt  V.  State,  (Miss.  1889)  5  So.  Rep. 
386. 

Ordinances  Violated  —  Guilt  of  Person 
Arrested.  —  The  failure  to  prove  a  mu- 
nicipal ordinance,  or  the  guilt  of  the 
person  whose  arrest  for  the  violation 
of  such  ordinance  was  alleged  to  have 
been  resisted,  affords  no  reason  for  re- 
versing a  conviction  for  such  resist- 
ance.    State  V.  Garrett,  80  Iowa  589. 

Allegations  in  Eegard  to  the  Official 


Character  of  the  Person  Assaulted  need 
not  be  proved,  being  mere  descriptions 
of  the  person,  and  the  impeding  and 
hindering  mere  consequences  of  the 
assault.     State  v.  Burt,  25  Vt.  373. 

Proof  of  Facts  Not  Charged.  —  Evidence 
that  a  person  killed  in  discharging  his 
duties  was  a  peace  officer  is  competent 
though  the  facts  are  not  set  forth  in  the 
indictment.  Dilger  r.  Com.,  88  Ky. 
550. 

2.  General  or  Special  Verdict.  —  On 
trial  of  an  indictment  for  an  assault 
and  battery  upon  a  police  officer,  and 
for  knowingly  and  wilfully  obstructing 
and  hindering  him  in  the  discharge  of 
his  duty,  it  is  competent  for  the  jury 
to  return  a  verdict  of  simple  assault  on 
a  general  verdict  of  guilty,  which  latter 
would  be  a  finding  of  the  aggravated 
assault  charged.  Com.  v.  Delehan, 
148  Mass.  254. 

Changing  Verdict.  —  On  the  trial  of 
an  indictment  for  an  assault  and  bat- 
tery on  a  police  officer  and  for  know- 
ingly and  wilfully  obstructing  and 
hindering  him  in  the  discharge  of  his 
duty,  the  jury  announced  their  verdict 
as  "  guilty  of  an  assault  on  a  police 
officer,"  whereupon  the  judge  said: 
"  I  suppose  you  mean  in  the  execution 
of  his  duty?"  and  upon  the  foreman's 
reply  "  Yes,"  stated:  "  That  is  a  ver- 
dict of  guilty."  It  was  held  that  a 
second  verdict  of  guilty  was  properly 
received,  and  cured  any  irregularity  in 
the  first  verdict.  Com.  v.  Delehan, 
148  Mass.  254. 
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determinable  by  the  requirements  of  the  statute  or  of  the  practice 
in  the  particular  jurisdiction  wherein  the  question  arises.* 

b.  Language  of  Statute.  —  It  may  be  stated,  as  a  rule  of 
general  application,  that  where  a  statute  denouncing  the  obstruc- 
tion of  or  resistance  to  an  officer  sets  out  the  facts  which  will  con- 
stitute the  offense,  it  will  be  sufficient  to  charge  the  offense  in 
the  language  of  the  statute,  or  substantially  so  by  the  use  of 
equivalent  words.* 

Wliere  the  Words  of  the  Statute  Are  Descriptive  of  the  offense,  the 
indictment  or  other  accusation  should  expressly  allege  the  facts 
which  constitute  its  elements,  and  should  sufficiently  show  the 
offense  committed  by  positive  averment,  as  nothing  should  be 
taken  by  inference,  and  the  accusing  document  should  be  con- 
strued strictly.* 

c.  Consummation  of  Offense.  —  it  is  sufficient  to  AUege  an  Attempt 
to  commit  the  offense,  and  is  not  necessary  to  the  validity  of  the 
indictment  that  it  should  charge  or  aver  success  or  the  consum- 
mation of  the  purpose,  since  the  attempt  itself  will  constitute  the 


1.  Lamberton  v.  State,  ii  Ohio  282. 
Indictment  of  Several  for  Same  Offense. 

—  In  State  v.  Nail,  19  Ark.  563,  several 
defendants  were  included  in  one  in- 
dictment and  severally  charged  with 
obstructing  justice  in  failing  to  respond 
to  a  request  by  an  officer  for  assistance 
in  making  an  arrest  under  a  capias, 
and  there  was  held  to  be  no  error  on 
the  part  of  the  trial  court  in  quashing 
the  indictment. 

2.  State  V.  Ashworth,  43  La.  Ann. 
204;  State  V.  Perkins.  43  La.  Ann.  186; 
State  V.  Roberts,  ';2  N.  H.  492;  State 
7'.  Fifield,  18  N.  H.  34. 

Informality.  —  An  information  alleged 
that  the  officer  arrested  upon  a  warrant 
one  F.,  who  was  duly  charged  with 
larceny,  and  that  while  making  the 
arrest,  the  defendant,  then  and  there 
knowing  that  the  officer  had  a  warrant 
for  F.  and  was  endeavoring  to  arrest 
him,  did  assault,  beat,  abuse,  and  re- 
sist the  officer  while  executing  the 
process.  It  was  held  that  this  infor- 
mation, though  informal,  sufficiently 
charged  an  obstruction  of  process,  in 
view  of  a  statute  expressly  providing 
that  the  words  of  the  statute  need  not 
be  used  in  criminal  pleadings,  but  that 
equivalent  words  should  be  sufficient. 
State  V.  Gilbert,  21  Ind.  474. 

Besisting  Sheriff  in  Discharge  of  Duty. 

—  In  People  v.  Nash,  i  Idaho  206,  the 
indictment  charged  the  defendant  with 
resisting  an  officer  while  in  the  "  dis- 
charge of  his  duty  as  such  sheriff  "  by 
assaulting  him    with   a   pistol,  and   it 


was  insisted  that  it  should  have  shown 
what  duty  the  sheriff  was  performing, 
so  that  it  would  appear  that  he  was 
performing  an  official  duty.  The  in- 
dictment was  held  by  a  majority  of  the 
court  sufficient  to  authorize  a  convic- 
tion under  a  statute  punishing  the 
offense  of  resisting  the  sheriff  while 
he  is  serving  or  attempting  to  serve 
process.  People  v.  Nash,  i  Idaho 
206. 

Allegation  of  Scienter,  —  An  indict- 
ment based  on  Mansf.  Dig.  Ark., 
§  1767,  for  resisting  the  execution  of  a 
warrant  of  arrest,  need  not  aver  that 
the  defendant  knew  when  he  resisted 
the  service  of  the  warrant  that  the  per- 
son resisted  was  an  officer.  It  is  suffi- 
cient to  charge  the  offense  substantially 
in  the  language  of  a  statute  which 
does  not  contain  the  word  "  know- 
ingly," or  any  equivalent  term.  Put- 
nam V.  State,  49  Ark.  449. 

Statement  of  Unnecessary  Matters.  —  An 
information  in  a  criminal  prosecution 
which  charges  the  defendant,  substan- 
tially in  the  language  of  the  statute, 
and  in  detail,  with  knowingly  •  and 
wilfully  obstructing,  resisting,  and  op- 
posing the  sheriff  in  selling  certain  per- 
sonal property  on  execution  in  a  civil 
action,  is  sufficient  although  it  states 
other  matters  not  necessary  to  be 
stated.  State  v.  Morrison,  46  Kan. 
679.  To  the  same  effect  is  State  v. 
Welch,  37  Wis.  196,  an  indictment  for 
resisting  an  officer. 

3.  State  V.  Beasora,  40  N.  H.  367. 
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crime,  unless  otherwise  especially  provided.* 

d.  As  TO  Officer  AND  His  Authority  —  seasonable  certainty 
Eequired.  —  The  officer  who  it  is  charged  was  opposed  or  ob- 
structed in  executing  the  process,  or  in  attempting  to  execute 
the  same,  should  be  so  identified  as  to  leave  no  doubt  as  to  his 
general  power  or  authority  to  execute  the  process  in  question,  or 
his  authority  with  respect  to  the  performance  of  the  particular 
duty  as  to  which  the  interference  is  claimed  should  be  set  out 
with  reasonable  certainty.* 

Allegations  Considered  Sufficient.  —  Generally  it  will  be  deemed  suffi- 
cient to  designate  the  officer  by  his  official  title,  and  to  aver  that 
he  was  acting  in  his  official  capacity  at  the  time  when  the  offense 
is  alleged  to  have  been  committed,  or  otherwise  sufficiently  to 
make  it  appear  that  the  resistance  or  oppression  was  offered  to 
him  in  his  official  and  not  in  his  private  capacity.' 


1.  Necessity  of  Showing  Extent  of  Ob- 
struction. —  The  information  need  not 
show  that  the  obstruction  was  sufficient 
to  prevent  the  officer  from  performing 
his  duty.     State  v.  Gilbert,  21  Ind.  474. 

Necessity  of  Showing  Actual  Violence. 
—  An  indictment  for  a  conspiracy  to 
resist  an  officer  in  the  performance  of 
his  duty  need  not  aver  actual  violence, 
but  it  is  enough  to  show  threats  and 
acts  intended  or  calculated  in  their  na- 
ture to  terrify  a  prudent  and  reason- 
able officer,  even  though  he  be  not 
prevented  from  executing  the  process. 
U.  S.  V.  Smith,  i  Dill.  (U.  S.)  212. 

2.  Com.  V.  Doherty,  103  Mass.  443; 
State  V.  Sherburne,  59  N.  H.  99;  State 
V.  Hailey,  2  Strobh.  L.  (S.  Car.)  73; 
State  V.  Hooker,  17  Vt.  658.  And  see 
Paris  V.  State,  3  Ohio  St.  159,  2  Chitty 
Crim.  L.  134. 

It  Kust  Be  Distinctly  Charged  that  the 
person  interfered  with  was  an  officer. 
McQuoid  V.  People,  8  111.  76;  Stater. 
Copp,  15  N.  H.  212;  State  v.  Roberts, 
52  N.  H.  492. 

Necessity  of  Alleging  Due  Authoriza- 
tions.—  Under  a  statute  making  it  an 
offense  to  assault  or  obstruct  an  officer 
or  person  duly  authorized,  a  description 
of  the  person  obstructed  as  an  officer  is 
sufficient  without  the  superfluous  alle- 
gation that  he  was  duly  authorized. 
State  V.  Roberts,  52  N.  H.  492;  State 
V.  Cassady,  52  N.  H.  500. 

In  Lawful  Execution  of  Office.  —  The 
indictment  should  show  the  facts 
necessary  to  authorize  the  officer  to 
execute  the  writ,  and  an  allegation 
that  he  was  in  the  lawful  execution  of 
his  office  is  not  sufficient.  State  v. 
Beasoro,  40  N.  H.  367. 
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Due  Execution  of  Office.  —  An  indict- 
ment for  an  assault,  false  imprison- 
ment, and  rescue  stated  that  the  judges 
of  the  Court  of  Record  of  the  town  and 
county,  etc.,  of  P.  issued  their  writ, 
directed  to  T.  B.,  one  of  .the  Serjeants 
at  mace  of  the  said  town  and  county, 
to  arrest  W.,  by  virtue  of  which  T.  B. 
was  proceeding  to  arrest  W.  within  the 
jurisdiction  of  the  said  court,  but  that 
the  defendant  assaulted  T.  B.  in  the 
due  execution  of  his  office,  and  pre- 
vented the  arrest.  It  was  held  that 
such  indictment  was  bad,  since  it  did 
not  appear  therefrom  that  T.  B.  was 
an  officer  of  the  court;  and  that  there 
could  not  be  a  judgment  after  a  gen- 
eral verdict  on  such  a  count  as  for  a 
common  assault  and  false  imprison- 
ment, because  the  jury  must  be  taken 
to  have  found  that  the  assault  and  im- 
prisonment were  for  the  cause  therein 
stated,  which  cause  appeared  to  have 
been  that  the  officer  was  attempting  to 
make  an  illegal  arrest  of  another, 
which  being  a  breach  of  the  peace,  the 
defendant  might,  for  aught  that  ap- 
peared, have  lawfully  interfered  to  pre- 
vent it.     Rex  V.  Osmer,  5  East  304. 

Designation  of  Official  Capacity  at  Time 
of  Offense.  —  An  averment  in  an  indict- 
ment founded  upon  Rev.  Code  Ala., 
§  3580,  that  the  defendant  resisted  W. 
C.  F.,  "  a  constable  of  the  county  of 
M.,"  etc.,  is  sufficient  without  a  state- 
ment that  he  was  such  a  constable  at 
the  time  of  such  resistance.  Murphy 
V.  Slate,  55  Ala.  252;  Andrews  v.  State, 
78  Ala.  483. 

3.  McQuoid  v.  People.  8  111.  76. 

Nature  of  Duty  and  Manner  of  Execu- 
tion.—  In  an  indictment  for  impeding 
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e.  Officer's  Territorial  Jurisdiction.  —  It  seems  to  be 
required  that  when  the  jurisdiction  of  the  officer  is   Hmited  to  a 


an  oflBcer  in  the  execution  of  his  official 
duty,  the  allegations  must  show  the 
nature  of  the  official  duty  and  the  man- 
ner of  its  execution.  State  v.  Downer, 
8  Vt.  424;  State  v.  Burt,  25  Vt.  373. 

Necessity  of  Alleging  Legality  of  Arrest 
or  Authority  of  Officer.  —  An  indictment 
under  Gen.  Stat.  Mass.,  c.  164,  §  10, 
which  charged  the  defendant  with 
being  armed  with  and  having  on  his 
person  a  dangerous  weapon  when  ar- 
rested by  a  police  officer  under  and  by 
virtue  of  a  warrant  issued  by  a  magis- 
trate, for  a  criminal  offense,  but  which 
fails  to  allege  in  substance  or  effect 
that  the  arrest  was  lawful,  or  that  the 
officer  was  authorized  to  make  it,  is 
bad.     Com.  v.  Doherty,  103  Mass.  443. 

"  In  Due  Discharge  of  Duties  of  Office." 
—  An  allegation  that  the  officer  as- 
saulted or  obstructed  was  "  in  the  due 
discharge  of  the  duties  of  his  said 
office  "  substantially  complies  with  a 
statute  making  it  an  offense  wilfully 
to  obstruct  or  assault  any  officer,  etc., 
"  in  the  discharge  of  any  duty  of  his 
office."  State  v.  Roberts,  52  N.  H.  492. 
See  also  State  v.  Copp,  15  N.  H.  212. 

"  Due  and  Le^al  Execution  of  Office." — 
An  indictment  under  a  statute  defining 
and  punishing  the  offense  of  resisting 
or  assaulting  an  officer  of  the  state 
"  while  serving  or  attempting  to  serve 
or  execute  the  process,  writ,  or  order 
of  any  court  "  is  fatally  defective  if  it 
fails  to  charge  that  at  the  time  of  the 
assault  or  resistance  the  officer  was 
"  serving  or  attempting  to  serve  or 
execute  the  process,"  etc.;  and  an 
averment  that  the  officer  was  engaged 
in  the  "  due  and  legal  execution  "  of 
his  office  is  insufficient,  since  such  an 
averment  might  be  satisfied  by  his  en- 
gagement in  the  performance  of  other 
duties  unconnected  with  the  service 
of  process.  State  v.  Johnson,  42  La. 
Ann.  559. 

Resistance  to  Attempted  Execution  of 
Warrant.  —  An  indictment  under  a 
statute  providing  that  "  if  the  party 
against  whom  a  legal  warrant  of  arrest 
is  directed  in  any  criminal  case  resist 
its  execution  when  attempted  by  any 
person  legally  authorized  to  execute 
the  same  he  shall  be  fined,"  etc.,  is  bad 
if  it  fails  to  charge  that  the  officer  was 
resisted  while  attempting  to  execute 
the  warrant.    Hill  v.  State,  43  Tex.  329. 

"  Attempt  to  Apprehend  tiie  Body,"  etc. 


—  An  indictment  sufficiently  sets  forth 
the  manner  in  which  the  attempt  to 
execute  the  process  was  made,  and  in 
which  the  alleged  interference  oc- 
curred, by  stating  that  the  officer  was 
engaged  at  the  time  in  the  execution 
of  such  process  "  by  attempting  to  ap- 
prehend the  body  of  one  J.  W."  State 
V.  Ferry,  61  Vt.  624. 

Authority  of  Officer  to  Execute  "  Lawful 
Process."  —  A  general  averment  that 
the  process  was  a  lawful  process,  and 
that  the  person  resisted  was  a  public 
officer  authorized  to  execute  the  same, 
in  the  execution  of  which  he  was  re- 
sisted or  opposed,  is  sufficient  allega- 
tion both  of  the  validity  of  the  process 
and  the  jurisdiction  of  the  officer. 
Boweis  V.  People,  17  111.  373. 

Constable  "  in  the  Due  Execution  of  His 
Duty."  —  An  averment  that  the  person 
resisted  was  then  and  there  "  a  public 
officer,  to  wit,  a  constable,  and  being 
then  and  there  in  the  due  execution  of 
his  duty  as  such  constable."  is  an 
averment  of  his  official  capacity  and 
jurisdiction  to  serve  the  process.  Bow- 
ers V.  People,  17  111.  373. 

An  Indictment  Charging  an  Assault 
upon  a  Sheriff  need  not  allege  his  au- 
thority to  serve  the  process  alleged  to 
have  been  obstructed.  State  v.  Cas- 
sady,  52  N.  H.  500. 

Appointment  and  Qualification.  —  An 
indictment  charging  an  assault  upon  a 
sheriff  need  not  allege  that  he  was  duly 
and  legally  appointed  or  that  he  was 
duly  and  legally  qualified.  State  v. 
Cassady,  52  N.  H.  500;  State  v.  Copp, 
15  N.  H.  212. 

An  indictment  which  alleges  in  the 
first  count  that  the  respondent  made  an 
assault  upon  one  S.,  the  said  S.  "  then 
being  sheriff  of  said  county  of  A.,"  and 
which  charges  him  in  the  second  count 
with  having  hindered  and  impeded"  a 
civil  officer,  under  the  authority  of  this 
state,  in  the  execution  of  his  office,  to 
wit,  A.  S.,  sheriff  of  the  county  of  A. 
aforesaid,"  and  which  alleges  in  both 
counts  that  the  said  S.  was  at  the  time 
in  the  execution  of  his  office,  avers 
with  sufficient  certainty  in  both  counts 
that  said  S.  was  sheriff  of  A.  county. 
State  V.  Hooker,  17  Vt.  658. 

Deputy  Sheriff.  —  Characterizing  the 
officer  as  a  deputy  sheriff  sufficiently 
designates  his  official  capacity.  State 
V.  Ferry,  61  Vt.  624. 
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prescribed  territory,  it  should  appear  by  the  accusation  that  the 
offense  was  committed  within  his  territorial  jurisdiction.* 

/.  DEPUTIZATION  of  Officer  —  Eequisite  Averments.  —  Where 
the  officer  has  acted  by  virtue  of  a  general  or  special  deputiza- 
tion,  no  more  is  usually  required  than  a  statement  of  the  fact  of 
his  authority,  which  statement  should  of  course  be  sustained  by 


In  Alabama,  under  Code  1876  (form 
No.  47,  p.  996),  an  indictment  for  re- 
sistance to  a  sheriff's  deputy  need  not 
set  out  that  at  the  time  of  such  resist- 
ance the  sheriff  was  an  officer  of  the 
state.     Andrews  v.  State.  78  Ala.  483. 

"  Indian  Policeman  "  —  Eev.  Stat.  IT.  S., 
§  5398.  —  A  charge  that  the  defend- 
ant did  unlawfully  assault,  beat,  and 
wound  H.  F.,  an  officer  of  the  United 
States,  to  wit,  an  Indian  policeman  for 
the  Winnebago  reservation,  while  as 
such  officer  he  was  serving  and  execut- 
ing a  writ,  issued  to  him  by  the  Indian 
agent,  cleatly  charges  that  F.  was  as- 
saulted and  beaten  by  the  defendant 
while  he  was  serving  the  writ,  having 
lawful  authority  to  serve  same,  he 
being  an  Indian  policeman,  and  as 
such  being  an  officer  of  the  United 
States.  Furthermore,  the  latter  aver- 
ment may  be  rejected  as  surplusage, 
and  the  count  will  be  good  under  the 
second  clause  of  section  5398  of  the 
Revised  Statutes  of  the  United  States, 
which  denounces  as  an  offense  know- 
ing and  wilful  obstruction,  resistance, 
or  opposition  to  any  officer  of  the 
United  States,  in  serving  or  attempt- 
ing to  serve  or  execute  any  process, 
■etc.,  or  the  assaulting,  beating,  or 
wounding  of  any  officer  or  other  person 
duly  authorized  in  serving  any  pro- 
cess, etc.,  Indian  policemen  being  in- 
cluded among  such  other  persons. 
U.  S.  V.  Mullin,  71  Fed.  Rep.  682. 

"Then  and  There  Being  Collector  of 
Taxes."  —  An  indictment  which  desig- 
nates the  party  assaulted  as  "  then 
and  there  being  collector  of  taxes  for 
said  town  "  is  sufficient  under  a  statute 
constituting  it  an  offense  to  "  wilfully 
obstruct  or  assault  any  officer  or  person 
duly  authorized,  in  the  discharge  of  any 
duty  of  his  office;  "  and  it  is  unneces- 
sary to  allege  the  due  authority  of  the 
officer  to  execute  the  process  claimed 
to  have  been  obstructed.  State  v. 
Roberts,  52  N.  H.  492. 

Averment  of  Acts  Precedent  to  Execn- 
tion  of  Process.  —  If  it  be  alleged  that 
the  sheriff,  at  the  time  of  an  assault 
upon  him  and  of  impeding  him,  had  in 


his  hands  a  writ  of  execution  against 
the  respondent,  which  issued  on  civil 
process,  and  that  he  was  about  to  exe- 
cute the  same  by  arresting  thereon  the 
body  of  the  respondent,  it  is  not  neces- 
sary to  allege  that  he  had  demanded  of 
the  respondent  payment  of  the  sum  due 
on  the  execution.  State  v.  Hooker,  17 
Vt.  658. 

Presumption.  —  An  indictment  for 
resisting  an  officer  in  serving  and  at- 
tempting to  execute  legal  process  need 
not  set  forth  at  length  the  acts  of  the 
officer,  or  show  that  in  making  the  ar- 
rest he  complied  with  all  the  require- 
ments of  the  statute ;  because  in  serving 
the  writ  he  will  be  presumed  to  have 
discharged  his  duty,  and  if  the  defend- 
ant relies  on  the  fact  that  he  omitted 
to  declare  the  authority  under  which 
he  acted  it  is  but  a  matter  of  defense. 
State  V.  Freeman,  8  Iowa  428. 

1.  Arrest  by  Constable.  —  In  California 
an  indictment  founded  on  Pen.  Code, 
§  148,  for  obstructing  a  constable  in 
the  service  of  a  warrant  of  arrest  must 
show  the  commission  of  the  offense 
within  the  territory  wherein  the  con- 
stable had  jurisdiction  to  make  the  ar- 
rest at  the  time.  People  v.  Craig,  59 
Cal.  370. 

Constable  Acting  Outside  Township  of 
Besidence,  but  Within  County.  —  A  con- 
stable, in  the  execution  of  civil  process, 
is  not  restricted  to  the  township  in 
which  he  resides;  and  it  is  sufficient, 
in  an  indictment  for  resisting  process 
in  the  hands  of  a  constable,  to  state 
that  the  resistance  was  made  in  the 
county  where  the  constable  resided. 
Oliver  v.  State,  17  Ark.  508. 

Tax  Collector  Executing  Warrant  Out- 
side Own  Town.  —  In  State  v.  Scammon, 
22  N.  H.  44.  which  was  an  indictment 
for  obstructing  a  collector  of  taxes 
while  in  the  execution  of  his  warrant 
in  another  town,  it  was  held  that  the 
indictment  should  have  stated  facts 
which  conferred  authority  on  the  col- 
lector to  act  beyond  the  limits  of  his 
own  town,  and  that  a  general  allega- 
tion that  he  was  in  the  due  and  lawful 
exercise  of  his  office  was  not  sufficient. 

11  Volume  XV. 


Obstrncting  Officer        OBSTRUCTING  JUSTICE.       Executing  Process. 


competent  proof.* 

Aider  by  Verdict.  —  If  averments  characterizing  the  officer's 
authority  as  general  or  special  are  necessary,  mere  incomplete  or 
insufficient  statements  as  to  the  deputization,  or  as  to  the 
authority  of  the  officer  by  reason  thereof,  will  be  aided  and  cured 
by  the  verdict.* 

g.  Preliminaries  to  Issuance  of  Process.  —  The  Necessity 

for  Setting  Out  the  Foundation  for  the  Process  alleged  to  have  been 
obstructed,  or  the  preliminary  proceedings  respecting  the  same, 
for  the  purpose  of  showing  its  validity  or  that  it  was  legally 
issued,  has  been  variously  regarded  by  the  courts.  While  such  a 
requirement  has  been  insisted  on  in  some  jurisdictions,*  it  would 


1.  Deputy  Sheriff.  —  An  allegation 
that  the  officer  impeded,  etc.,  was  a 
deputy  sheriff  is  a  sufficient  designa- 
tion of  his  official  character.  State  v. 
Ferry,  6i  Vt.  624.  See  Andrews  v. 
State,  78  Ala.  483. 

Authority  to  Deputize.  —  An  indict- 
ment framed  under  the  Code  Ala.,  1876 
(form  No.  47,  p.  996),  for  resistance  to 
a  sheriff's  deputy  in  making  an  arrest, 
need  not  allege  the  authority  of  the 
sheriff  to  deputize  the  person  to  whom 
resistance  was  made;  nor  is  such  an 
indictment  defective  for  ambiguity  or 
uncertainty  because  of  the  failure  to 
allege  that  said  person  was  specially 
deputized  by  a  sheriff  of  the  state  or  by 
any  other  state  officer.  Andrews  v. 
State,  78  Ala.  483. 

Nature  of  Deputization.  —  An  indict- 
ment charging  the  obstructing  of  a 
sheriff's  officer  in  the  execution  of  pro- 
cess need  not  state  whether  the  officer 
was  a  general  or  a  special  deputy. 
Com.  V.  Armstrong,  4  Pa.  Co.  Ct. 
Rep.  5. 

Deputy  as  State  Officer.  —  A  person 
deputized  by  a  justice  of  the  peace  to 
execute  a  warrant  of  arrest  is  "  an  offi- 
cer of  the  state  "  within  section  3960 
of  the  Iowa  Code,  denouncing  the  wil- 
ful resistance  to  such  an  officer  as  an 
offense.     State  v.  Seery,  95  Iowa  652. 

Interference  with  Assistants  as  Interfer- 
jnce  with  Principal.  —  An  information 
illeging  that  an  officer  was  impeded 
ind  hindered  by  an  assault  upon  his 
assistants  is  an  allegation  of  impeding 
the  officer  in  a  direct  manner.  State 
o.  Emery,  65  Vt.  464. 

2.  Insufficient  Averment  of  Deputiza- 
tion of  Indifferent  Person  —  Aider  by  Ver- 
iict.  —  An  information  founded  upon 
d  statute  (Gen.  Stat.  Conn.,  lit.  12, 
^  103)  denouncing  as  an  offense  ob- 
struction or  resistance  of  certain  des- 


ignated officers,  "  or  other  officer," 
etc.,  which  alleges  that  the  person  op- 
posed was  lawfully  deputed  as  an  in- 
different person  by  a  justice  of  the 
peace,  and  as  such  had  in  his  hands  a 
writ  of  attachment  lawfully  issued  by 
such  justice,  and  directed  to  such  in- 
different person,  is  good  after  verdict, 
though  it  fails  to  allege  that  such  per- 
son was  an  officer,  that  the  plaintiff  in 
the  writ  or  his  agent  took  the  statutory 
oath  required  before  the  deputization 
of  an  indifferent  person,  or  that  a  bond 
for  prosecution  was  given.  State  v. 
Moore,  39  Conn.  244.  < 

Misnomer  —  Variance.  —  Where  an  in- 
dictment alleges  an  assault  on  A  B,  a 
deputy  sheriff,  and  obstruction  of  him 
in  the  performance  of  his  duties  as 
such  deputy,  proof  that  the  person  on 
whom  the  assault  was  committed  was 
commissioned  as  a  deputy  sheriff  by 
the  name  of  A  B,  junior,  is  not  a  vari- 
ance from  the  allegation.  It  is  suffi- 
cient if  it  be  proved  that  the  person 
named  in  the  indictment  is  the  same  as 
the  one  named  in  the  commission;  and 
after  verdict  against  the  defendant  it 
must  be  presumed  that  it  was  so 
proved.  Com.  v.  Beckley,  3  Met. 
(Mass.)  330. 

3.  Bond  for  Writ  of  Beplevin.  —  An 
indictment  for  obstructing  a  sheriff  in 
the  service  of  a  writ  of  replevin  is  in- 
sufficient though  it  sets  out  the  writ  at 
length,  if  it  does  not  state  that  the  writ 
was  duly  issued  out  of  the  proper 
court,  or  that  bond  was  given  as  re- 
quired by  law  by  the  plaintiff  before 
service  of  the  writ,  since  the  process  is 
not  so  described  that  the  court  can  see 
that  it  is  legal.  State  v.  Beasom,  40 
N.  H.  367. 

Interference  with  Distress  of  Cattle.  — 
An  indictment  for  taking  certain  cattle 
from    the    possession    of  a   person   en- 
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seem  that  averments  of  such  a  character  are  unnecessary,  and 
that  it  will  be  sufficient  to  characterize  the  process  and  leave  the 
question  of  its  validity  in  that  respect  to  be  determined  as  a 
matter  of  evidence.* 

h.  Issuance  of  Process  —  Legal  issuance.  —  It  must  be  made 
to  appear  by  appropriate  averments  that  the  process  alleged  to 
have  been  obstructed  issued  legally,*  out  of  a  tribunal  of  compe- 


gaged  in  driving  them  to  pound  must 
set  out  particularly  all  the  facts  consti- 
tuting the  legal  grounds  for  the  dis- 
tress under  which  the  cattle  were  being 
driven  to  pound.  State  v.  Barrett,  42 
N.  H.  466. 

An  Indictment  for  Besctiing  Goods  from 
a  SherifiPs  Officer  must  lay  the  property 
in  some  person  and  show  the  judgment 
and  execution  under  which  the  goods 
were  taken.     Reg.  v.  Lilly,  7  Mod.  63. 

Action  for  Obstruction  of  Mesne  Process. 
— "  The  party  who  brings  his  action 
for  obstructing  the  execution  of  mesne 
process  must  prove  as  much  to  entitle 
him  to  recover  as  he  would  be  obliged 
to  show  if  he  had  brought  his  action 
for  an  escape  or  rescue  on  similar  pro- 
cess; "  i.  e.,  he  must  aver  and  prove 
that  he  had  a  cause  of  action  which 
authorized  the  process  in  question. 
Campbell  v.  Neely,  2  Wend.  (N.  Y.)  559. 

1.  Judgment  to  Support  Execution.  — 
In  an  indictment  for  obstructing  and 
resisting  a  constable  in  the  execution 
of  process  —  a  writ  of  execution,  which 
is  set  forth  in  the  indictment  —  it  is  not 
necessary  to  allege  that  a  judgment 
was  rendered  upon  which  said  writ  of 
execution  issued.  State  v.  Dickerson, 
24  Mo.  365. 

On  the  trial  of  a  party  charged  with 
unlawfully  and  wilfully  taking  per- 
sonal property  from  the  custody  and 
charge  of  an  officer,  in  violation  of 
Comp.  Laws  S.  Dak.,  §  6336,  proof  of 
the  rendition  of  a  legal  judgment  is 
not  required.  It  is  sufficient  to  prove 
that  the  process  under  which  the  officer 
claims  to  have  the  property  in  charge 
is  valid  on  its  face.  State  v.  Cassidy, 
4  S.  Dak.  58. 

Amount  of  Execution  or  Judgment.  — 
An  indictment  for  resisting  a  sheriff  in 
executing  process,  i.  e.,  an  execution, 
need  not  set  out  the  amount  of  the 
execution  or  judgment  and  aver  the 
jurisdiction  of  the  justice,  the  execu- 
tion being  regular  on  its  face  and  for 
an  amount  within  the  jurisdiction  of 
the  justice,  and  the  statutes  upon 
which  the  indictment  is  founded  defin- 
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ing  the  offense  as  knowingly  and  wil- 
fully opposing  and  resisting  an  officer 
of  the  state,  etc.,  in  executing  any 
legal  writ  or  process.  Farris  v.  State, 
14  Lea  (Tenn.)  295. 

Benewal  of  Execution.  —  An  indict- 
ment for  resistance  to  and  obstruction 
of  a  renewed  execution  need  not  charge 
the  return  of  the  execution  unsatisfied 
before  the  renewal  thereof,  such  a  re- 
turn being  unnecessary  to  the  validity 
of  the  renewal.  State  v.  Dickerson,  24 
Mo.  365. 

Sufficiency  of  Complaint  for  Warrant  of 
Arrest.  —  An  indictment  under  Gen, 
Stat.  N.  H.,  c.  259,  §  6,  for  obstructing 
a  sheriff  in  the  execution  of  a  warrant 
in  a  criminal  case,  need  not  show  that 
the  complaint  on  which  the  warrant 
issued  was  signed,  or  addressed  to  the 
justice  who  issued  it  or  to  any  other 
magistrate,  or  that  the  warrant  was 
under  the  seal  of  the  magistrate  who 
issued  it.  State  v.  Cassady,  52  N.  H. 
500. 

Libel  Authorizing  Warrant  in  Admir- 
alty.—  An  indictment  under  Act  Cong. 
1790.  §  22,  charging  resistance  to  a 
warrant  of  attachment  issued  out  of  a 
District  Court  of  the  United  States,  on 
a  libel  for  forfeiture  of  a  vessel,  need 
not  show  the  sufficiency  or  validity 
of  the  libel  or  what  averments  it 
contained.  U.  S.  v.  Tinklepaugh,  3 
Blatchf.  (U.  S.)  425. 

Setum  of  Writ.  —  It  is  not  necessary 
to  allege  that  the  writ  alleged  to  have 
been  obstructed  had  been  returned. 
State  V.  Fifield,  18  N.  H.  34. 

2.  State  V.  Beasom,  40  N.  H.  367; 
Pierce  v.  State,  17  Tex.  App.  232. 

Process  of  United  States  Courts.  —  To 
constitute  an  offense  under  Act  Cong. 
1790,  §  22,  the  indictment  must  show 
by  proper  averment  that  the  process, 
execution  of  which  is  charged  to  have 
been  obstructed,  resisted,  or  opposed, 
was  legal  not  only  in  form  and  pur- 
pose, but  as  emanating  from  some 
court  or  officer  empowered  by  law  to 
issue  such  process.  U.  S.  v.  Stowell, 
2  Curt.  (U.  S.)  153. 
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tent  jurisdiction,  and  through  the  medium  of  an  official  duly- 
authorized  to  issue  it,  the  particular  averments  necessary  to  show 
the  authority  to  issue  the  process  alleged  to  have  been  obstructed 
being  largely  dependent  upon  the  character  of  the  tnibunal 
whence,  or  the  official  from  whom,  it  emanated.* 


An  Indictment  under  Rev.  Stat.U.  S., 
§  5398,  which  denounces  as  an  offense 
obstructing,  resisting,  or  opposing  any 
officer  of  the  United  States  in  serving 
or  attempting  to  serve  or  execute  any 
mesne  process,  warrant,  etc.,  must  dis- 
tinctly state  and  charge  that  a  legal 
process,  warrant,  etc.,  was  issued  by  a 
court  of  the  United  Stales,  and  was  in 
the  hands  of  some  officer  of  the  United 
States  for  service  who  bad  authority  to 
serve  it,  and  that  after  such  process 
was  in  the  hands  of  the  officer  for  serv- 
ice some  one  knowingly  and  wilfully 
obstructed,  resisted,  or  opposed  him  in 
serving  or  attempting  to  execute  it.  U. 
S.  7J.  Tinklepaugh,  3  Blatchf.  (U.  S.)425. 

An  Averment  that  a  Warrant  Was  Duly 
Issued  is  insufficient;  the  facts  consti- 
tuting the  due  issue  must  be  set  forth. 
U.  S.  V.  Stowell,  2  Curt.  (U.  S.)  153. 

Where  the  Statute  Does  Not  Bequire  a 
Specific  Averment  that  the  process  which 
the  resisted  officer  was  executing  was 
a  legal  process,  an  indictment  is  suffi- 
cient which  designates  it  as  a  writ,  war- 
rant, or  order  of  arrest,  issued  by  a 
justice  of  the  peace,  naming  him,  "  in 
and  for  the  said  parish  of  C."  State  v. 
Perkins,  43  La.  Ann.  186. 

1.  U.  S.  V.   Stowell.   2  Curt.   (U.   S.) 

153. 

Sufficiency  of  Averment  —  Attempt  to 
Serve  Summons.  —  Where  an  indict- 
ment for  resisting  an  officer  set  forth 
that  the  defendant  opposed  the  officer 
while  attempting  to  serve  a  summons, 
which  summons  was  a  lawful  process, 
it  was  held  that  the  averment  that  the 
process  was  lawful  was  a  sufficient 
averment  of  jurisdiction  in  the  officer 
issuing  it.  McQuoid  v.  People,  8  111.  76. 

^''Lawful"  Issuance  by  Justice. — An 
averment  in  an  indictment  under  sec- 
tion 3580  of  the  Alabama  Code,  for  re- 
sistance to  a  constable  in  the  execution 
of  a  warrant  of  arrest.  "  lawfully 
issued  by  J.  B.  F.,  a  justice  of  the 
peace  in  and  for  "  a  designated  county, 
is  sufficient  without  stating  that  J.  B. 
F.  was  a  justice  at  the  time  of  such 
issuance.  Murphy  v.  State,  55  Ala. 
252. 

Issuance  by  Notary  and  Justice  Ex 
.  Officio.  —  Where,  by  the  provisions  of 


a  state  constitution,  a  notary  public  is 
ex  officio  a  justice  of  the  peace,  and  is 
vested  with  the  jurisdiction  appertain- 
ing to  that  office,  and  by  statute  an 
indictment  may  contain  alternative 
averments,  in  an  indictment  for  resist- 
ing a  peace  officer  in  the  execution  of  a 
warrant  of  arrest,  the  issuance  of  the 
process  may  be  alleged  as  by  A  B,  "  a 
justice  of  the  peace  in  and  for  the  said 
county,  or  a  notary  public  of  said 
county."  Murphy  v.  State,  55  Ala. 
252. 

Misnomer  of  Justice.  —  An  indictment 
for  resisting  and  obstructing  a  con- 
stable in  making  an  execution  which 
shows  that  the  person  who  succeeded 
the  original  justice  was  the  person  who 
renewed  the  execution  is  not  vitiated 
by  a  discrepancy  in  the  Christian  name 
of  such  person,  i.  e.,  in  describing  him 
in  one  place  as  V.  V.  and  thereafter  re- 
ferring to  him  as  "  the  said  Nathaniel 
V."     State  V.  Dickerson,  24  Mo.  365. 

Process  of  United  States  Court.  —  An 
indictment  founded  upon  Act  Cong. 
April  30,  1790,  §  22  (i  Stat,  at  L.  117), 
denouncing  the  offense  of  knowingly 
and  wilfully  obstructing,  resisting,  or 
opposing  any  officer  of  the  United 
States  in  serving  or  executing  mesne 
process,  warrant,  rule,  or  order  of  the 
courts  of  the  United  States,  or  any 
other  legal  or  judicial  writ  or  process 
whatsoever,  must  aver  that  a  legal  pro- 
cess, warrant,  writ,  rule,  or  order  was 
issued  by  a  court  of  the  United  States; 
that  after  the  issuance  of  such  process 
it  was  in  the  hands  of  some  officer  of 
the  United  States,  who  had  authority 
by  the  laws  of  the  United  States,  for 
service;  that  after  such  process,  etc., 
was  in  the  hands  of  such  officer  for 
service,  some  one  knowingly  and  wil- 
fully obstructed,  resisted,  or  opposed 
him  in  serving  or  attempting  to  serve 
or  execute  the  same;  and  that  the  act 
complained  of  took  place  within  the 
limits  of  the  judicial  district  wherein 
the  indictment  was  found.  U.  S.  v. 
Tinklepaugh.  3  Blatchf.  (U.  S.)  425- 

Issuance  by  United  States  Commis- 
sioner.—  A  commissioner  empowered 
to  issue  a  warrant  under  Act  Cong. 
Sept.  18,  1850  (g  Stat,  at  L.  462),  must 
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Process  of  Court  of  Limited  Jurisdiction.  —  And  it  appears  that  where 
the  process  whose  execution  is  charged  to  have  been  resisted  or 
opposed  issued  from  a  court  of  limited  jurisdiction,  it  should 
appear  that  in  issuing  it  the  court  or  other  tribunal  acted  within 
the  sphere  of  its  authority.* 

/.  Description  of  Process  —  Eequisite  Particularity.  —  There  are 
authorities  which  hold  that  an  indictment  or  other  accusation  for 
obstructing  the  execution  of  process  must  set  out  the  process, 
allege  it  to  be  a  lawful  process,  or  describe  it  with  such  particu- 
larity that  the  court  may  see  that  it  was  a  process  of  a  character 
which,  under  the  law,  the  officer  had  authority  to  execute.*     But 


be  such  a  commissioner  as  is  particu- 
larly described  in  that  act,  and  conse- 
quently, in  an  indictment  for  resisting 
such  a  warrant,  an  averment  that  it 
was  issued  by  a  commissioner  of  the 
Circuit  Court  of  the  United  States  is 
not  sufficient.  U.  S.  v.  Stowell,  2  Curt. 
(U.  S.)  153. 

Aider  by  Becord.  —  In  an  indictment 
under  Act  Cong.  April  30,  1790,  §  22, 
an  averment  that  the  warrant  resisted 
was  issued  by  a  commissioner  is  not 
good,  but  the  facts  constituting  the  due 
issue  must  be  recited,  and  the  absence 
of  an  averment  that  the  commissioner 
who  issued  the  warrant  was  thereto 
authorized  cannot  be  aided  by  referring 
to  the  court  records.  U.  S.  v.  Stowell, 
2  Curt.  (U.  S.)  153. 

1.  In  California  an  indictment  under 
the  Penal  Code,  §  148,  for  wilfully  and 
unlawfully  resisting  and  delaying  a 
constable  in  the  service  of  a  warrant  of 
arrest  by  a  justice,  must  show  the  juris- 
diction of  the  justice  to  issue  the  war- 
rant.    People  V.  Craig,  59  Cal.  370. 

In  Michigan  an  information  under 
Rev.  Stat.,  §  9257,  which  makes  pun- 
ishable resistance  to  an  officer  attempt- 
ing to  execute  process  issued  by  lawful 
authority,  must  show  the  legal  issu- 
ance; hence  an  information  for  resist- 
ing the  execution  of  a  warrant  issued 
by  a  justice  of  the  peace  must  show  the 
jurisdictional  facts  authorizing  its  issu- 
ance.    People  V.  McLean,  68  Mich.  480. 

Process  Emanating  from  Jtistice. — Thus 
a  mere  statement  that  there  was  put 
into  the  hands  of  a  duly  qualified  con- 
stable for  collection  "  a  certain  execu- 
tion from  the  office  of  S  M.  H.,  probate 
justice  of  the  peace  in  and  for  said 
county,"  etc.,  does  not  sufficiently  de- 
scribe the  process  resisted.  Cantrill  v. 
People,  8  111.  356. 

Allegation  of  Facts.  —  If  the  officer 
who  granted  the  process  had  by  law 


only  a  limited  and  special  authority, 
dependent  for  its  existence  on  particu- 
lar facts,  every  fact  necessary  to  the 
existence  of  that  authority  must  either 
be  averred  in  the  indictment  or  appear 
on  the  face  of  the  indictment,  set  out 
therein.     U.  S.   v,  Stowell,  2  Curt.  (U. 

s.)  153. 

2.  Oliver  v.  State,  17  Ark.  508;  Can- 
trill  V.  People,  8  111.  356;  State  v.  Hen- 
derson, 15  Mo.  486;  State  v.  Hailey,  2 
Strobh.  L.  (S.  Car.)  73;  Farris  v.  State, 
14  Lea  (Tenn.)  295.  See  also  Faris  v. 
State,  3  Ohio  St.  159;  2ChittyCrim.  L. 

134- 

Process  Defined.  —  In  Idaho  the  word 
"  process"  as  used  in  a  statute  de-' 
nouncing  as  an  offense  resistance  to  a 
sheriff  while  he  is  serving  or  attempt- 
ing to  serve  process,  was  construed  to 
include  "  unwritten  "  as  well  as  writ- 
ten process.  In  other  words,  resistance 
to  him  when  in  the  performance  of 
some  duty,  either  ordered  by  a  court  or 
enjoined  by  law,  would  be  a  resistance 
to  him  in  the  execution  of  process. 
People  V.  Nash,  I  Idaho  206.  And  see 
People  V.  Nevins,  1  Hill  (N.  Y.)  166. 

Sufficiency  of  Description  of  Process  — 
Warrant. — An  information  alleging 
that  a  warrant,  the  service  of  which 
was  resisted,  was  duly  and  regularly 
issued  by  a  justice  of  the  peace  court, 
designating  the  court,  and  that  it 
charged  the  defendant  with  a  crime 
against  the  laws  of  the  state,  is  a  suffi- 
cient description  of  the  warrant  as  legal 
process.    State  v.  Brown,  6  Wash.  609. 

*'  Legal  Warrant."  —  An  information 
under  a  statute  denouncing  as  an 
offense  resistance  to  a  legal  warrant  of 
arrest  in  a  criminal  case  must  allege 
that  the  warrant  resisted  was  a  war- 
rant of  arrest.  An  allegation  that  the 
process  was  a  "  legal  warrant  "  is  in* 
sufficient.  McGrew  v.  State,  17  Tex. 
App.  613. 
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there  are  also  decisions  to  the  effect  that  the  indictment  need 
not  set  out  the  process  in  such  a  manner  as  to  demonstrate  its 
validity,  but  that  ordinarily  it  will  be  sufficient  so  to  describe  it 
as  sufficiently  to  identify  it  and  advise  the  defendant  of  the 
charge  he  is  called  upon  to  answer.* 


In  Texas  d^n  indictment  for  the  viola- 
tion of  Pen.  Code,  art.  222,  making  it 
punishable  to  resist  the  execution  of  a 
warrant  of  arrest,  must  show  that  the 
warrant  was  a  legal  one.  Toliver  v. 
State,  32  Tex.  Crim.  Rep.  444. 

Execittion.  —  An  indictment  for  re- 
sisting a  constable  "  in  the  attempt  to 
execute  a  certain  execution,  issued  by 
R.  N.  S.,  an  acting  justice  of  the  peace, 
*  *  *  in  favor  of  S.  H.  C.  against 
J.  H.,"  etc.,  sufficiently  describes  the 
process.     Oliver  v.  State,  17  Ark.  508. 

"Live"  Execution.  —  Where  it  was 
alleged  in  an  indictment  that  the  ex- 
ecution resisted  was  dated  the  27th  of 
September,  that  it  was  delivered  to  the 
sheriff,  while  it  was  in  full  life,  on  the 
6th  day  of  October,  that  it  was  at- 
tempted to  be  served  on  the  7th  day  of 
November,  and  that  it  was  made  re- 
turnable in  sixty  days  from  its  date,  it 
sufficiently  appeared  that  the  execution 
was  delivered  to  the  sheriff  within  sixty 
days  after  its  date,  and  that  the  sheriff 
attempted  to  execute  it  within  its  life. 
State  V.  Hooker,  17  Vt.  658. 

Process  Functus  Officio.  —  An  indict- 
ment which  alleges  the  resistance 
charged  to  have  been  committed  after 
the  return  day  of  the  process,  and  con- 
sequently after  the  process  had  spent 
its  force  and  was  functus  officio,  is 
fatally  defective.  McGehee  v.  State, 
26  Ala.  154. 

"  Lawful  Process."  —  An  indictment 
founded  on  a  statute  providing  that  "  if 
any  person  shall  wilfully  assault  or  ob- 
struct any  officer  or  other  person  duly 
authorized,  in  the  service  of  any  law- 
ful process  or  order,"  etc.,  must  ex- 
pressly allege  that  the  process  obstruc- 
tion of  the  service  of  which  is  charged 
was  "  lawful  process,"  or  must  so  de- 
scribe it  that  it  shall  appear  to  be  so. 
Hence  an  allegation  that  the  officer 
was  "  in  the  due  and  lawful  execution 
of  his  office  "  is  insufficient.  State  v. 
Flagg,  50  N.  H.  321.  See  also  State  v. 
Beasom,  40  N.  H.  367. 

"  Certain  Writs  of  Attachment."  — 
An  indictment  upon  a  statute  imposing 
a  fine  upon  any  person  who  shall  im- 
pede or  hinder  any  officer,  etc.,  under 
the  authority  of  the  state  in  the  execu- 


tion of  his  office,  etc.,  which  charges 
the  defendant  with  impeding  and  hin- 
dering a  constable  "  having  in  his 
hands  certain  writs  of  attachment  to 
serve  and  return,"  etc.,  should,  among 
other  things,  so  far  set  forth  the  pro- 
cess that  the  court  may  judge  of  its 
legality  and  that  the  officer  had  author- 
ity to  execute  it.  State  v.  Downer,  8 
Vt.  424. 

Indor.e/nent  of  Writ.  —  The  indict- 
ment, having  set  out  the  writ,  averred 
as  follows:  "  Which  writ  is  duly  in- 
dorsed," etc.  It  was  held  that  this 
averment  was  descriptive  of  the  writ 
which  was  in  the  ofBcer's  hands  for 
service,  and  was  equivalent  to  an  aver- 
ment that  it  was  then  indorsed.  State 
V.  Fifield,  18  N.  H.  34. 

''''Criminal  Process." — An  indict- 
ment charging  the  obstruction  of  a 
sheriff  in  the  execution  of  a  warrant 
"  founded  upon  a  complaint  *  *  * 
for  the  crime  of  forcibly  seizing  and 
confining,  without  lawful  authority, 
one  W.  P.  C."  sufficiently  alleges  that 
the  sheriff  was  obstructed  in  the  serv- 
ice of  "  criminal  process,"  and  that  the 
process  was  of  a  character  that  the 
sheriff  was  authorized  to  execute  and 
serve.     State  v.  Cassady,  52  N.  H.  500. 

Resistance  of  Policeman.  —  "  The  gen- 
eral duties  of  a  policeman  are  well 
known,  and  in  an  indictment  which 
charges  resistance  to  such  an  officer  it 
is  not  necessary  to  set  out  the  writ  or 
the  process  under  which  the  officer  was 
acting  when  resistance  to  his  authority 
was  made.  It  is  sufficient  to  charge 
that  the  officer  was  in  the  '  due  execu- 
tion of  his  office.'  "  State  v.  Pickett, 
118  N.  Car.  1231. 

1.  Beasons  for  the  Enle.  —  In  Slicker 
V.  State,  13  Ark.  397,  one  of  the  reasons 
assigned  is  that  on  the  trial  the  state 
could  not  introduce  invalid  process  in 
evidence. 

Setting  Out  in  Haec  Verba. —  The  pro- 
cess under  which  the  officer  was  acting 
need  not  be  set  out  in  hac  verba.  Mc- 
Quoid  V.  People,  8111.  76,  State  z/.  Rob- 
erts, 52  N.  H.  492.  And  see  State  v. 
Copp,  15  N.  H.  212. 

A  General  Averment  that  the  process 
obstructed  or  opposed  was  lawful  pro- 
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J.  Possession  of  Process  by  Officer  —  whether  Possession  Must 
Be  Alleged.  —  Sometimes  it  is  necessary  that'  it  should  be  charged 
by  appropriate  averments  that  the  process  alleged  to  have  been 
resisted  or  obstructed  was  in  the  possession  of  the  officer  at  the 
time  of  the  commission  of  the  offense  charged ;  *  and  it  has  been 
held  that  it  will  not  be  inferred  that  the  process  in  question  was 
directed  to  the  officer,  but  that  the  fact  of  such  direction  must 
be  alleged.* 

Sufficient  Allegation  of  Possession.  —  The  requirement  that  the 
officer's  possession  of  the  process  shall  be  alleged  is  satisfied  by 
language  from  which  such  possession  may  fairly  be  inferred ;  * 


cess    is    a    sufficient   averment   of   its 
validity.      Bowers    v.    People,    17    111. 

373- 

An  averment  that  the  officer  was  in 
the  "  due  execution  of  his  duty  as  such 
<:onstable  "  and  "  attempting  to  serve 
a  lawful  process  "  at  the  time  and  place 
resisted,  sufficiently  avers  the  validity 
of  the   process.     Bowers  v.  People,  17 

III.  373. 

In  New  Hampshire,  under  a  statute 
denouncing  as  an  offense  the  obstruc- 
tion of  or  assault  on  an  officer  in  the 
service  of  "  criminal  process,"  it  is  not 
necessary  to  describe  the  process  ob- 
structed as  lawful  process.  State  v. 
Cas3ady,  52  N.  H.  500  [distinguishing 
Rex  V.  Osmer,  5  East  304;  State  v.  Bea- 
som,  40  N.  H.  367;  State  v.  Flagg,  50 
N.  H.  321]. 

Judicial  "Warrant  of  Arrest.  —  Where 
the  warrant  is  alleged  to  be  a"  judicial 
warrant  of  arrest,"  the  question  as  to 
whether  the  writ  sufficiently  answered 
the  description  of  it  is  not  so  material 
as  the  inquiry  whether  it  was  a  legal 
writ,  as  required  by  statute.  State  v. 
Freeman,  8  Iowa  428. 

Order  for  Bemoval  from  Court  Boom.  — 
An  indictmant  for  resistance  to  the  ex- 
ecutio.i  of  an  order  by  a  justice  of  the 
peace  for  the  removal  of  an  objection- 
able person  from  the  court  room  need 
not  recite  the  order,  since  the  only  ob- 
ject of  its  recital  would  be  to  show  the 
particular  acts  of  resistance.  State  v. 
Copp,  15  N.  H.  212. 

At  Common  Law  it  was  not  necessary 
that  the  indictment  for  resisting  an 
officer  should  set  out  the  warrant  so  as 
to  show  the  title  of  the  cause  and  name 
of  the  party  named  therein  under 
which  the  officer  attempted  to  make 
the  arrest.  State  v.  Dunn,  log  N.  Car. 
839;  Bowers  v.  People,  17  111.  373;  i 
Archb.  Crim.  Pr.  941.  Nor  is  it  neces- 
sary under  the  North  Carolina  Act  of 
15  Encyc.  PI.  &  Pr.  —  2 


iSSg,  c.  51.     StateV  Dunn,  109  N,  Car. 

839- 

Presumption  of  Eegularity. —  If  facts 
existed  which  justified  the  resistance  to" 
the  officer  because  of  illegality  of  the 
process  or  the  like,  they  must  be  shown 
by  the  defendant,  otherwise  the  validity 
of  the  process  and  the  correctness  of 
its  issue  will  be  presumed.  Kernan  v. 
State,  II  Ind.  471. 

1.  Charge  of  Besistance  Only  under  Stat- 
ute Denouncing  Besistance  to  Service,  etc., 
of  Process.  —  An  indictment  charging 
that  the  defendant  did  unlawfully  re- 
sist an  officer,  in  this:  J.  F.  S.  was  law- 
fully appointed  and  acting  overseer  of 
the  road  —  describing  it  —  and  was  en- 
gaged as  required  by  law  in  working 
it,  when  the  defendant  interfered,  and 
by  threats,  etc.,  compelled  him  to  de- 
sist: is  insufficient  under  a  statute  pre- 
scribing punishment  only  for  resisting 
an  officer  in  serving orexecuting  a  writ 
or  process,  because  it  fails  to  aver  that 
the  overseer  had  any  writ  or  process 
which  he  was  prevented  from  serving 
orexecuting.  Mavertyz/.  State,  10  Lea 
(Tenn.)  729. 

2.  In  Texas  an  information  founded 
on  a  statute  denouncing  as  an  offense 
resistance  to  the  execution  of  a  legal 
warrant  of  arrest  in  a  criminal  case, 
when  attempted  by  any  person  legally 
authorized  to  execute  the  same,  must 
allege  that  the  warrant  was  directed  to 
an  officer  in  a  criminal  case,  since  that 
fact  cannot  be  inferred.  McGrew  v. 
State,  17  Tex.  App.  613. 

3.  Necessity  of  Express  Averment.  —  An 
indictment  for  resisting  service  of  a 
warrant  of  arrest  is  not  bad  because  it 
fails  to  charge  in  express  terms  that  the 
officer  had  the  warrant  in  his  posses- 
sion at  the  time  when  the  resistance 
was  offered.     State  v.  Estis,  70  Mo.  427. 

Sufficiency  of  Allegation  —  Possession  of 
Execution,  —  An  allegation  that  S.  was 
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and  it  has  been  held  that  it  is  not  necessary  to  show  in  what 
manner  the  process  in' question  came  into  the  hands  of  the  officer 
whose  execution  of  it  is  charged  to  have  been  obstructed.* 

k.  Description  of  Obstruction.  —  ordinarily  There  is  No  Neces- 
sity of  characterizing  the  obstruction,  but  it  will  be  sufficient  to 
make  a  general  statement  respecting  it,  since  the  specific  facts 
vhich  constitute  the  offense  are  matters  of  proof.  The  aver- 
ments, however,  should  state  enough  to  show  that  there  was 
actual  obstruction  or  opposition.*  In  some  jurisdictions,  how- 
ever, the  particular  facts  and  circumstances  must  be  set  out,  or  at 
least  the  allegations  must  be  sufficient  to  show  the  commission 
of  the  offense  and  leave  nothing  open  to  conjecture.' 


in  the  execution  of  his  duty  as  sheriff, 
^nd  that  for  want  of  property  on  which 
to  levy  the  execution  he  attempted  to 
serve  and  execute  said  writ  of  execu- 
tion, as  he  was  therein  commanded,  by 
arresting  the  body  of  the  respondent, 
and  that  the  respondent  then  and  there, 
well  knowing  that  said  S.  was  sheriff  of 
the  county  of  A.,  and  that  he  then  and 
there  had  said  writ  of  execution  to 
serve  and  execute,  and  was  then  and 
there  attempting  to  serve  and  execute 
the  same,  did  then  and  there  impede 
and  hinder  the  said  S.  while  attempt- 
ing to  serve  and  execute  said  writ  of 
execution,  sufficiently  avers  that  the 
sheriff  had  the  execution  in  his  hands 
at  the  time  when  the  resistance  was 
made.     State  v.  Hooker,  17  Vt.  658. 

Process  of  United  States  Court.  —  It  is 
not  necessary  that  an  indictment  under 
Act  Cong.  1790,  §  22,  should  set  out  in 
so  many  words  that  the  process  alleged 
to  have  been  resisted  or  obstructed  was 
placed  in  the  hands  of  the  officer  for 
service,  if  by  the  fair  intendment  of  the 
language  of  the  indictment  it  appears 
that  it  was  so  placed.  U.  S.  v.  Tinkle- 
paugh,  3  Blatchf.  fU.  S.)  425. 

1.  Delivery  of  Warrant  to  Constable.  — 
It  is  unnecessary  to  allege  that  a  war- 
rant of  arrest  was  delivered  to  the  con- 
stable by  any  particular  person,  since 
if  it  was  properly  issued  it  is  immaterial 
through  what  agency  it  reached  the 
hands  of  the  officer.  State  v.  Estis,  70 
Mo.  427. 

Place  of  Delivery  of  Execution.  —  It  is 
unnecessary  to  allege,  in  an  indictment 
for  hindering  and  impeding  a  sheriff  in 
making  an  execution,  the  place  at 
which  the  execution  was  delivered  to 
the  sheriff.  State  v.  Hooker,  17  Vt. 
658. 

Presumption.  —  An  averment  that  the 
officer  was  engaged  in  the  service  of 


the  writ  described  involves  the  fact  that 
the  writ  was  in  his  hands  for  the  pur- 
pose of  being  served.  State  v.  Fifield, 
18  N.  H.  34. 

2.  Oliver  v.  State,  17  Ark.  508;  Mc- 
Quoid  V.  People,  8  111.  76;  State  v. 
Fifield,  18  N.  H.  34;  State  v.  Copp,  15 
N.  H.  212;  State  v.  Dunn,  109  N.  Car. 
839.  See  also  Paris  v.  State,  3  Ohio 
St.  159. 

Besisting  Officer  in  Discharge  of  Duty. 
—  In  an  indictment  for  resistance  to  a 
deputy  sheriff  engaged  in  executing  an 
order  of  a  justice  of  the  peace  to  re- 
move an  obnoxious  person  from  the 
court  room,  it  is  sufficient  to  allege  that 
the  defendant  resisted  the  officer  in  the 
discharge  of  his  duty,  and  it  is  unneces- 
sary that  the  specific  acts  of  resistance 
should  be  stated.  State  v.  Copp,  15  N. 
H.  212. 

Securing  Information  by  Bill  of  Particu- 
lars. —  The  omission  of  the  indictment 
to  set  out  details  which  are  mere  mat' 
ters  of  evidence  is  immaterial,  where 
the  information  which  would  enable 
the  defendant  to  make  a  better  defense 
might  have  been  obtained  by  moving 
for  a  bill  of  particulars.  State  v.  Dunn, 
109  N.  Car.  840.   • 

3.  State  V.  Downer,  8  Vt.  424;  State 
V.  Ferry,  61  Vt.  626;  State  v.  Hailey,  2 
Strobh.  L.  (S.  Car.)  73. 

Failure  to  Allege  Facts.  —  An  indict- 
ment setting  forth  that  the  accused,  on 
a  certain  date  and  at  a  place  named, 
"  with  force  and  arms,  one  D.  B.,  then 
and  there  being  sheriff  of  said  county, 
and  also  then  and  there  being  in  the 
execution  of  his  said  office  as  such 
sheriff  as  aforesaid,  unlawfully  did  re- 
sist, contrary  to  the  form  of  the  stat- 
ute," etc.,  is  defective,  because  failing 
to  set  forth  the  facts  constituting  the 
alleged  crime.  Lamberton  v.  State,  11 
Ohio  282.     In  this  case  the  court  said: 
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/.  Time  —  Requisite  Certainty.  —  Whenever  the  time  of  the  com- 
mission of  the  offense  is  material  and  is  the  gist  of  the  offense,  it 
should  be  averred  with  substantial  certainty ;  *  but  it  is  otherwise 
where  time  is  not  of  the  essence  of  the  offense,  or  is  immaterial.* 

in.  Scienter,  or  Knowledge  of  Official  Capacity — when 
Matter  of  Substance.  —  Where  knowledge  of  the  official  character  of 
the  person  alleged  to  have  been  interfered  with,  resisted,  or 
obstructed,  or  knowledge  that  such  person  was  engaged  in  the 
performance  of  an  ofificial  duty  or  the  execution  of  legal  process 
at  the  time  of  the  alleged  obstruction,  or  the  like,  is  an  essential 
ingredient  of  the  offense,  it  is  necessary  to  charge  such  knowl- 
edge positively,'  and  enough  should  appear  fairly  to  warrant  the 


"  For  aught  that  appears,  it  may  have 
been  that  the  sheriff  was  executing  an 
illegal  writ,  one  without  a  seal,  or 
issued  from  a  court  having  no  jurisdic- 
tion, or  from  some  other  cause  de- 
fective." 

Indictment  in  Two  Counts.  —  In  Horan 
V.  State,  7  Tex.  App.  183,  an  indict- 
ment in  two  counts,  charging  in  one 
the  prevention  and  defeat  of  the  ex- 
ecution of  civil  process  as  denounced 
by  Pen.  Code  Tex.,  art.  327,  and  in 
the  other  resistance  or  opposition  to  an 
officer  executing  such  process,  was  held 
defective  and  insufficient  because  of 
the  failure  to  aver  the  particular  mode 
of  the  opposition  or  resistance,  or 
knowledge  on  the  part  of  the  defend- 
ants of  the  capacity  in  which  the  officer 
acted  or  pretended  to  act  in  the  execu- 
tion of  the  process. 

Charging  Several  Acts.  —  An  indict- 
ment is  not  defective  because  charging 
several  acts  by  the  defendant,  as  resist- 
ance, obstruction,  and  opposition,  and 
the  taking  from  the  possession  of  the 
officer  and  carrying  off  property  levied 
on  by  him,  since  these  averments  are 
proper  to  show  the  manner  of  the 
resistance  and  obstruction.  State  v. 
Dickerson,  24  Mo.  365. 

Conspiracy  to  Impede  Officer.  -^  The  ob- 
ject of  a  conspiracy  to  hinder  and  im- 
pede an  officer  in  the  performance  of 
his  official  duty  is  to  commit  a  punish- 
able offense,  and  the  means  to  be  used 
in  its  commission  need  not  be  set  forth 
in  an  indictment  for  conspiracy;  but  if 
the  indictment  is  for  the  offense  itself 
the  means  used  in  its  commission  must 
be  clearly  set  forth.  State  v.  Noyes, 
25  Vt  415. 

1.  State  V.  Freeman,  8  Iowa  428. 

"  Then  and  There."  —  In  State  v. 
Estis,  70  Mo.  427,  an  indictment  for  re- 
sisting a  warrant  of  arrest  alleged  the 


issuance  of  the  warrant  on  November  6, 
1876,  for  the  offense  of  obtaining  goods 
on  the  26th  day  of  October  previous, 
under  false  pretenses,  that  on  the  20th 
day  of  January,  1879,  an  officer  pro- 
ceeded to  make  the  arrest,  and  that  the 
defendant  "  then  and  there  "  resisted 
arrest.  It  was  held  that  the  indict- 
ment was  sufficiently  certain  as  to  the 
time  when  the  resistance  was  made. 

2.  Videlicet.  —  Where  the  time  of  the 
commission  of  the  offense  is  immaterial 
it  need  not  be  proved  as  laid,  and  when 
alleged  under  a  videlicet  it  is  nugatory 
and  not  traversable,  and  if  repug- 
nant to  the  premises,  will  not  vitiate 
the  indictment,  but  the  videlicet  itself 
may  be  rejected  as  surplusage.  It  will 
be  otherwise,  however,  if  the  precise 
time  is  the  point  and  gist  of  the  cause, 
and  in  such  case  the  time  alleged  by 
the  videlicet  will  be  conclusive  and  tra- 
versable, and  will  be  taken  to  be  the 
true  time,  and  no  other;  and  if  it  is  im- 
possible, or  repugnant  to  the  premises, 
it  will  vitiate  the  indictment.  State  v. 
Freeman,  8  Iowa  428. 

3.  Com.  V.  Kirby,  2  Cush.  (Mass.) 
577;  Horan  v.  State,  7  Tex.  App.  183; 
State  v.  Downer,  8  Vt.  429;  U.  S.  v. 
Tinklepaugh,  3  Blatchf.  (U.  S.)  425. 
And  see  Crumpton  v.  Newman,  12  Ala. 
199;  Com.  V.  Cooley,  6  Gray  (Mass.) 
350;  Faris  v.  State,  3  Ohio  St.  159; 
Com.  V.  Israel.  4  Leigh  (Va.)  675. 

Intimidating  or  Influencing  Witness  or 
Officer.  —  An  indictment  for  corruptly 
or  by  threats  or  force  endeavoring  to 
influence,  intimidate,  or  impede  a  wit- 
ness or  officer  in  a  court  of  the  United 
States  in  the  discharge  of  his  duty 
must  charge  knowledge  or  notice  on 
the  part  of  the  accused  that  the  witness, 
or  officer  was  such.  Pettibone  v.  U. 
S.,  148  U.  S.  197. 

Interference  with  Sheriff's  Bailee.  —  An 
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inference  or  presumption  that  the  defendant  had  such  knowledge 
in  fact,*  or  that  the  act  of  the  defendant  was  wilful* 

Failure  to  Charge  Knowledge  or  information  when  it  is  an  ingredient 
of  the  offense  is  a  matter  of  substance,  which  is  not  cured  by 
plea ;  ^  and  the  defendant's  failure  to  take  advantage  of  the 
defect  in  the  trial  court  will  not  preclude  him  from  urging  it  as  a 
ground  for  reversal  on  appeal, ** 

When  Knowledge  Is  Not  Ingredient.  -»  However,  where  such  knowl- 
edge is  not  made  an  ingredient  of  the  offense,  it  is  not  essential 
to  the  validity  of  the  indictment  that  scienter  should  be  charged.' 


indictment  for  taking  property  dis- 
trained by  the  sherifif  from  the  pos- 
session of  his  bailee  should  aver  knowl- 
edge by  the  defendant  of  the  right  in 
which  the  bailee  held  possession. 
Com.  V.  Israel,  4  Leigh  (Va.)  675. 

1,  "Unlawfully,  Knowingly,  and  De- 
signedly." —  An  indictment  for  assault- 
ing and  obstructing  an  officer  in  the  dis- 
charge of  his  duties  as  such  averred 
that  the  defendant  made  an  assault 
upon  the  officer,  and,  while  the  latter 
was  in  the  due  and  lawful  execution  of 
his  office,  did"  unlawfully,  knowingly, 
and  designedly  "  hinder  and  oppose 
him,  etc.  This  was  held  to  be  a  suffi- 
cient allegation  that  the  defendant 
knew  the  person  assaulted  to  be  an 
officer.  Com.  v.  Kirby,  2  Cush. 
(Mass.)  577- 

Exhibition  of  Warrant.  —  Where  the 
statute  requires  the  person  making  an 
arrest  to  inform  the  person  about  to  be 
arrested  of  the  intention  to  arrest  him, 
and  the  offense  charged  against  him, 
and,  if  required,  to  exhibit  the  war- 
rant, but  knowledge  of  the  official  char- 
acter of  the  person  resisted  is  not  an 
ingredient  of  the  offense  of  resisting 
arrest,  on  the  trial  of  an  indictment 
for  resisting  arrest  by  a  deputy  sheriff 
the  presumption  is  that  the  deputy  dis- 
charged his  duty,  and  if  the  defendant 
relies  on  the  fact  that  the  deputy  omit- 
ted to  declare  his  authority,  this  is 
proper  matter  of  defense.  Putman  v. 
State,  4q  Ark.  449. 

Information  of  Authority. —  In  an  in- 
dictment for  resisting  an  officer  in  serv- 
ing and  attempting  to  execute  legal 
process,  it  is  not  necessary  to  aver  that 
the  officer  at  the  time  informed  the  de- 
fendant that  he  acted  under  the  author- 
ity of  a  warrant,  and  a  demurrer  thereto 
setting  up  such  omission  was  correctly 
overruled.  State  v.  Freeman,  8  Iowa 
428. 

2.  Wilfulness.  —  An  indictment  charg- 


ing that  the  defendant  did  wilfully  ob- 
struct,  oppDse,  and  hinder  substantially 
complies  with  a  statutory  requirement 
that  the  obstruction  or  assault  shall  be 
wilful.  State  v.  Roberts,  52  N.  H.  492. 
Under  the  North  Carolina  Act  of  1889, 
c.  51,  it  is  sufficient  to  charge  the 
assault  as  nlade  upon  the  officer,  etc., 
he  being  "  in  the  due  execution  of  his 
said  office,"  and  that  thereby  the  de- 
fendant did  wilfully  and  unlawfully 
resist,  hinder,  and  obstruct  said  officer 
in  the  discharge  of  his  duties  as  such. 
State  V.  Dunn,  109  N.  Car.  840. 

3.  Motion  in  Arrest.  —  An  indictment 
fatally  defective  because  of  the  failure 
to  allege  knowledge  of  the  official  char- 
acter of  the  person  assaulted  is  not 
cured  by  a  plea  of  guilty,  and  although 
the  defect  might  have  been  taken  ad- 
vantage of  by  demurrer,  it  may  be 
urged  in  arrest  of  judgment.  State  v. 
Carpenter,  54  Vt.  551. 

4.  Objection  Not  Made  Below. — Though 
an  information  for  resisting  an  officer 
while  discharging  his  duty  fails  to 
allege  knowledge  on  the  part  of  the  de- 
fendant that  the  person  resisted  was  an 
officer  in  fact,  yet  if  such  knowledge 
appears  from  the  information  as  a 
whole,  and  no  objection  was  made  or 
demurrer  interposed  below,  the  convic- 
tion will  not  be  disturbed.  State  v. 
Brown,  6  Wash.  609. 

5.  Omission  of  "Knowingly"  in  Stat- 
ute.—  Where  the  statute  defining  the 
offense  of  resisting  an  officer  does  not 
embrace  the  word  "  knowingly,"  or  its 
equivalent,  there  is  no  necessity  for 
alleging  scienter  in  the  indictment. 
State  V.  Perkins,  43  La.  Ann.  186;  Put- 
man  V.  State,  49  Ark.  449. 

Knowledge  as  to  Authority  of  Persons 
Assisting  Officer.  —  An  information  for 
impeding  and  hindering  an  officer  in 
the  discharge  of  his  duty  by  an  assault 
upon  his  assistants  is  not  defective  be- 
cause it  fails  to  allege  that  the  defend- 
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n.  Defective  Averments  —  Surplusage  —  Averments  Disre- 
garded. —  As  has  been  stated,  the  accusation  should  be  accurate 
and  certain,  yet  it  may  happen  that  an  averment  is  faulty  because 
inconsistent  with  the  facts,  or  that  it  is  repugnant  to  other  parts 
of  the  indictment,  or  is  insensible  and  absurd,  without  such  fault 
being  a  fatal  defect.  In  such  a  case,  if  the  defective  averment 
can  be  wholly  omitted  without  detriment  to  the  accusation,  it 
may  be  considered  as  surplusage,  and  wholly  disregarded.  Mere 
surplusage  will  not  invalidate  an  indictment  or  information  other- 
wise good.* 

0.  Duplicity  —  improper  to  charge  Distinct  Offenses.  —  Where 
impediment,  hindrance,  or  resistance  to  an  officer  constitutes  a 
distinct  offense  from  that  of  assault  on  an  of^cer,  or  that  of 
resistance  to  or  obstruction  of  process,  an  indictment  charging 
the  elements  of  both  offenses  will  be  bad  for  duplicity.* 


ant  knew  that  the  assistants  were  act- 
ing by  the  officer's  directions,  that  he 
had  asked  them  to  assist  him,  or  that  it 
was  necessary  for  him  to  have  assist- 
ance.    State  V.  Emery,  65  Vt.  464. 

1.  State  V.  Freeman,  8  Iowa  428; 
State  V.  Morrison,  46  Kan.  679;  State 
V.  Welch,  37  Wis.  196. 

Defendant  Designated  and  "  Persons  Un- 
known."—  Unnecessary  words  in  an 
indictment  may  be  stricken  therefrom 
as  surplusage,  if  the  indictment  so 
amended  will  be  good;  hence  in  an 
indictment  for  assaulting  and  obstruct- 
ing an  officer  engaged  in  the  service  of 
a  warrant  against  certain  persons  un- 
known, of  whom  S.  F.  was  one,  in  a 
criminal  case  founded  on  a  complaint 
against  said  persons  unknown,  of  whom 
said  S.  F.  was  one,  and  for  the  crime, 
etc.,  the  words  italicized  maybe  strick- 
en out  on  trial  or  arrest  of  judgment 
and  rejected  as  surplusage.  State  v. 
Webster,  39  N.  H.  96. 

"  Officer  or  Other  Person."  —  Section  5398 
of  the  Bevised  Statutes  of  the  United 
States  provides  that"  every  person  who 
knowingly  and  wilfully  obstructs,  re- 
sists, or  opposes  any  officer  of  the 
United  States  in  serving  or  attempting 
to  serve  or  execute  any  mesne  process 
or  warrant,  or  any  rule  or  order  of  any 
court  of  the  United  States,  or  any  other 
legal  or  judicial  writ  or  process,  or 
assaults,  beats,  or  wounds  any  officer 
or  other  person  duly  authorized  in  serv- 
ing or  executing  any  writ,  rule,  order, 
process,  or  warrant,  shall  be  impris- 
oned," etc.  And  in  U.  S.  v.  Mullin,  71 
Fed.  Rep.  682,  a  count  in  an  indict- 
ment averring  that  the  defendant  did 
unlawfully  assault,   beat,   and    wound 


H.  F.,  an  officer  of  the  United  States, 
to  wit,  an  Indian  policeman  for  the 
Winnebago  reservation,  while,  as  such 
officer,  he  was  serving  and  executing 
the  writ  issued  to  him  by  the  Indian 
agent,  was  held  sufficiently  to  charge 
that  F.  was  assaulted  and  beaten  by 
the  defendant  while  he  was  serving  a 
legal  writ,  having  lawful  authority  to 
serve  the  same,  he  being  an  Indian 
policeman,  and  as  such  being  an  officer 
of  the  United  States,  and  hence  to 
charge  the  offense  denounced,  since  the 
latter  averment  could  be  rejected  as 
surplusage,  and  the  count  then  would 
be  clearly  good  under  the  second  clause 
of  the  section. 

2.  Impeding  and  Assaulting  of  Officer  — 
General  Verdict.  —  Where  the  law  will 
not  warrant  a  conviction  on  two  counts 
of  an  indictment,  one  for  impeding  an 
officer  in  the  discharge  of  his  duty  and 
the  other  for  an  assault  on  the  officer, 
if  there  has  been  a  conviction  on  both 
counts  on  a  general  verdict  of  guilty, 
there  must  be  a  new  trial.  State  v. 
McOmber,  6  Vt.  215. 

An  indictment  charging  the  defend- 
ants with  assaulting  an  officer  and  by 
so  assaulting  him  impeding  him  in  the 
execution  of  his  office  is  not  bad  for 
duplicity.     State  v.  Ferry,  61  Vt.  624. 

Two  Indictments  and  two  convictions, 
one  for  resisting  legal  process  and  the 
other  for  an  assault,  cannot  be  bot- 
tomed on  the  same  acts;  and  the  de- 
cisive test  is  whether  the  same  testi- 
mony will  support  both  charges.  State 
V.  Johnson,  12  Ala.  840. 

Rejection  as  Surplusage.  —  Additional 
allegations  in  the  same  count  of  an  in- 
dictment  for  assault  upon  a  peace 
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Acts  Constituting  One  Offense.  —  Where  the  statute  uses  the  terms 
"  obstruction  "  and  "  resistance  "  interchangeably,  and  does  not 
create  separate  offenses,  an  indictment  charging  both  acts  will 
not  be  deemed  double.* 

2.  Warrant  —  Essential  Statements.  —  The  warrant  for  the  appre- 
hension of  the  person  accused  of  the  crime  of  obstruction  of  or 
resistance  to  the  course  of  public  justice  must  contain  the  state- 
ments essential  to  its  validity.* 

3.  Pleading  and  Proof  —  Variance  —  Application  of  General  Euie.  — 
To  justify  a  conviction,  it  is  of  course  necessary  that  the  material 
allegations  of  the  indictment  or  information  should  be  supported 
by  proof,  the  sufficiency  of  which  must  be  determined  by  the  cir- 
cumstances of  each  particular  case,'  and  this  is  particularly  true 


officer  engaged  in  the  discharge  of  his 
official  duties,  which  set  forth  that  the 
defendant  resisted,  hindered,  and  ob- 
structed the  officer  in  the  discharge  of 
his  duties,  may  be  rejected  as  surplus- 
age, and  the  indictment  held  to  charge 
merely  an  assault  on  the  officer,  and 
not  two  separate  and  distinct  offenses. 
State  V.  Coffey,  41  Tex.  46. 

Objection  Not  Baised  Below.  —  Under 
the  Criminal  Practice  Act  of  Idaho 
Terr.,  §  293,  the  failure  of  the  defend- 
ant to  urge  by  way  of  demurrer  that 
the  indictment  charged  more  than  one 
offense  will  preclude  him  from  raising 
the  objection  on  appeal.  People  v. 
Nash,  I  Idaho  206. 

1.  In  Slicker  v.  State,  13  Ark.  397,  it 
was  said  that  the  legislature  did  not, 
by  the  use  of  the  term  "  obstruct  or 
resist  "  the  execution  of  process,  in 
Dig.,  §  2,  art.  4,  pt.  7,  c.  51,  intend  to 
create  two  distinct  and  different 
offenses,  and  hence  an  indictment 
charging  that  the  defendant  did  "  ob- 
struct and  resist  "  the  execution  of  pro- 
cess would  not  be  double,  and  charging 
either  obstruction  or  resistance  would 
be  good,  the  proof  corresponding  with 
the  allegation. 

Compelling  Prosecution  to  Elect.  —  An 
indictment  which  charges  an  assault 
upon  an  officer  while  in  the  discharge 
of  his  official  duties,  which  by  statute 
is  an  aggravated  assault,  and  further 
alleges  resistance  to  and  hindrance  and 
obstruction  of  the  officer  in  the  dis- 
charge of  his  duties,  is  an  indictment 
for  aggravated  assault,  and  it  is  error 
to  compel  the  prosecuting  officer  to 
elect  whether  to  prosecute  for  an  aggra- 
vated assault  or  for  resistance  to  the 
officer.     State  v.  Coffey,  41  Tex.  46. 

2.  Failtire  to  Describe  Defendants.  —  In 


U.  S.  V.  O'Neale,  2  Cranch  (C.  C.)  183,  it 
was  conceded  by  the  attorney  for  the 
government  that  a  warrant  to  take  two 
persons  named  "  and  all  others  who 
had  obstructed  or  should  obstruct  "  the 
execution  of  a  designated  warrant  was 
illegal  so  far  as  it  required  the  arrest  of 
persons  not  described,  named,  or  desig- 
nated as  persons  whose  names  were 
unknown. 

Scienter.  —  A  warrant  reciting  that 
the  defendant  opposed  an  officer  in  the 
execution  of  civil  process  by  concealing 
and  keeping  concealed  the  property  of 
J.  F.  (the  debtor)  is  a  nullity  where  by 
statute  the  offense  is  defined  as  know- 
ingly and  wilfully  resisting  or  opposing 
any  officer  in  serving  or  attempting  to 
serve  or  execute  any  legal  writ  or  pro- 
cess. Crumpton  v.  Newman,  12  Ala. 
199. 

3.  Com.  V.  Beckley,  3  Met.  (Mass.) 
330;  McQuoid  V.  People,  8  111.  76. 

Authority  of  Officer.  —  An  indictment 
that  the  defendant  did  knowingly  op- 
pose  J.  C.  in  executing  a  legal  capias, 
he  being  legally  authorized  to  execute 
the  capias,  is  supported  by  proof  that 
the  person  opposed  in  the  execution 
of  the  process  was  a  de  facto  officer. 
Cockerham  v.  State,  (Miss.  1895)  ig  So. 
Rep.  195. 

Prisoner  in  Custody  on  Charge  of 
Larceny.  —  An  averment,  in  an  indict- 
ment for  a  riotous  assault  upon  an 
officer  in  the  lawful  discharge  of  the 
duties  of  his  office,  that  he  was  in  the 
service  of  a  legal  precept,  and  had  A 
in  his  custody  as  a  prisoner,  to  be  ex- 
amined on  a  charge  of  larceny,  is  sup- 
ported by  proof  that  the  officer  was  in 
the  service  of  a  legal  precept,  and  had 
A  in  his  custody  as  a  prisoner,  to  be 
examined  on  a  charge  of  larceny  in  an- 
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of  allegations  which  are  descriptive  of  the  offense.* 

Averments  WWch  Need  Not  Be  Proved.  —  Averments  which  may  be 
entirely  omitted  without  affecting  the  charge  against  the  pris- 
oner, and  without  detriment  to  the  indictment,  need  not  be 
proved ;  *  and  inconsequential  and  immaterial  variances  may  be 
disregarded,  and  the  conviction  upheld.' 

4.  Instructions  —  Province  of  Jury  —  Assumption  of  Facts.  —  As  in 
other  criminal  prosecutions,  an  instruction  which  is  based  on  an 
unfounded  assumption  of  a  fact  not  proven  is  erroneous.'* 

Province  of  Jury.  —  The  jury  cannot  consider  the  merits  of  the 
case  in  which  the  process  whose  obstruction  is  alleged  issued.* 

5.  Conviction  for  Lesser  Offense  than  That  Charged.  —  Although 
an  indictment  may  be  insufficient  to  charge  the  commission  of 
the  statutory  offense  of  resisting  and  obstructing  an  officer  in  the 
discharge  of  his  duties,  because  of  its  failure  to  aver  the  authority 
of  the  officer,  or  the  like,  or  because  of  a  defective  statement 
thereof,  so  that  no  conviction  can  be  had  for  that  offense,  yet  if 


other  state  and  of  being  a  fugitive  from 
justice.  Com.  v.  Tracy,  5  Met.  (Mass.) 
536. 

1.  Unnecessary  Allegation  of  Appoint- 
ment and  Qualification  of  Officer.  —  Where 
the  gist  of  an  offense  is  resisting  and 
obstructing  an  officer,  and  it  is  material 
and  therefore  necessary  to  aver  that 
the  respondent  resisted  and  obstructed 
the  officer  in  the  performance  of  the 
duties  of  his  office,  a  further  allegation 
that  he  was  legally  appointed  and  duly 
qualified,  although  unnecessary  to  be 
alleged,  is  descriptive  of  a  matter  ma- 
terial to  be  charged,  and  therefore 
necessary  to  be  proved,  and  cannot  be 
rejected  as  surplusage.  State  v.  Sher- 
burne, 59  N.  H.  99;  State  v.  Copp,  15 
N.  H.  212. 

2.  State  V.  Copp,  15  N.  H.  212. 

3.  Description  of  Process.  —  Where  an 
indictment  purported  to  contain  a  ver- 
batim copy  of  a  warrant  of  arrest  for 
obtaining  goods  under  false  pretenses, 
and  the  warrant  introduced  in  evidence 
charged  the  defendant  with  obtaining 
goods  "  unde  fales  pretens,"  the  vari- 
ance was  held  to  be  immaterial  both  at 
common  law  and  under  the  statute  (2 
Wagn.  Stat.  Mo.,  §  22,  p.  1089).  State 
V.  Estis,  70  Mo.  427. 

Persons  Named  in  Warrant.  —  There  is 
no  prejudicial  variance  for  the  reason 
that  the  description  of  a  warrant  in  an 
information  for  resistance  to  its  execu- 
tion named  the  prisoner  as  the  person 
for  whose  arrest  the  warrant  was 
issued,  while  the  warrant  in  evidence 
contained   in   addition   the    names  of 


other  defendants.     State  v.   Brown,  6 
Wash.  609. 

4.  Unfounded  Assumption  of  Fact.  —  An 
instruction  that  if  a  person  killed, 
though  summoned  or  acting  with  a 
constable  in  making  an  arrest,  acted 
in  such  a  manner  as  to  give  the  ac- 
cused reasonable  grounds  to  believe 
that  the  deceased  was  acting  with  the 
officer  as  a  mere  pretext  for  an  oppor- 
tunity to  inflict  violence  on  the  accused, 
the  latter  had  a  right  to  resist  the  arrest, 
is  erroneous  in  assuming  in  the  absence 
of  evidence  that  the  deceased  had  the 
right  to  act  with  the  constable  in  mak- 
ing the  arrest  without  being  duly  sum- 
moned. Hamlin  v.  Com.,  (Ky.  1889) 
12  S.  W.  Rep.  146. 

Intention  to  Do  Bodily  Harm.  —  An  in- 
struction containing  the  qualification 
"  unless  you  shall  believe  from  the 
evidence  beyond  a  reasonable  doubt 
that  the  defendant  voluntarily  sought 
and  brought  on  the  difficulty  for  the 
purpose  of  inflicting  loss  of  life  or  great 
bodily  harm  on  deceased  "  is  erroneous 
in  the  absence  of  evidence  of  a  hostile 
intent  or  purpose  to  bring  on  a  conflict 
on  the  part  of  the  accused.  Hamlin 
V.  Com.,  (Ky.  1889)  12  S.  W.  Rep. 
146. 

5.  Merits  of  Case  Wherein  Process 
Issued.  —  On  the  trial  of  an  indictment 
for  resistance  to  a  United  States 
marshal  in  executing  process  of  the 
Circuit  Court,  the  jury  cannot  consider 
the  merits  of  the  case  in  which  the  pro- 
cess issued.  U.  S.  v,  Doyle,  6  Sawy. 
(U.  S.)  612. 
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with  Witness. 


the  elements  of  the  common-law  offense  of  assault,  or  of  assault 
on  an  ofificer,  or  facts  constituting  an  offense  under  a  general  stat- 
ute, are  presented,  or  such  an  offense  can  be  spelled  out,  a  con- 
viction may  be  had  thereunder  for  the  offense  so  set  forth.* 

ni.  Dissuasion  of  or  Interference  with  Witness  —  1.  Elec- 
tion of  Mode  of  Prosecution  —  Contempt  or  Other  Proceedings.  —  The  fact 
that  the  offense  constitutes  an  obstruction  of  justice,  and  is  pun- 
ishable as  such,  will  not  preclude  proceedings  against  the  offender 
to  punish  him  for  contempt,*  and  the  converse  of  this  propo- 
sition is  also  true.' 

2.  Averments  of  Indictment  or  Corresponding  Pleading — a.  In 
General  —  Reasonable  Certainty.  —  What  has  been  said  hereinbefore 
respecting  the  accusation  for  the  obstruction  of  justice  by  interfer- 
ence with  officers  of  the  law  acting  with  or  without  process  is,  in 
the  main,  applicable  to  this  form  of  obstructing  justice.  Thus 
the  facts  which  constitute  the  offense  should  be  set  out  with 
reasonable  certainty.* 


1,  State  V.  Downer,  8  Vt.  424.  And 
see  supra,  I.  i.  a.  In  General. 

Assault.  —  Where,  in  an  indictment 
for  assaulting  and  resisting  a  deputy 
sheriff  in  the  execution  of  his  duty,  the 
obstruction  was  alleged  indefinitely  and 
insufficiently,  but  there  was  nothing 
in  the  allegation  concerning  it  from 
which,  in  any  way,  a  justification  of 
the  assault  could  be  inferred,  the  court 
held  that  the  allegation  of  the  obstruc- 
tion might  be  regarded  as  mere  sur- 
plusage, and  suffered  the  indictment 
to  stand  as  an  ordinary  indictment  for 
an  assault,  without  a  battery,  upon  an 
officer  in  the  execution  of  his  duty. 
Com.  V.  Kirby,  2  Cush.  (Mass.)  577; 
State  V.  Hailey,  2  Strobh.  L.  (S.  Car.)  73. 

Assault  and  Battery.  —  In  State  v. 
Webster,  39  N.  H.  gg,  it  was  said  that 
"  in  describing  the  offense  set  forth  in 
the  statute  for  assaulting  and  obstruct- 
ing an  officer  in  the  service  of  process, 
it  is  necessary  to  allege  the  assault  as 
a  part  of  the  offense.  It  is  one  of  the 
circumstances  going  to  make  up  the 
greater  offense  of  resisting  and  ob- 
structing the  officer,  but  is  of  itself  an 
offense  when  independently  considered. 
The  indictment  *  *  *  is  in  the 
usual  and  prescribed  form,  and  sets 
forth  an  assault  and  battery,  and  an 
obstruction  of  the  officer  in  serving  the 
warrant.  The  evidence  failing  to  sub- 
stantiate the  greater  offense,  the  jury, 
under  the  instructions  of  the  court,  re- 
turned a  verdict  for  an  assault  and  bat- 
tery. The  verdict  is  not  a  general  one, 
so  as  to  make  it  objectionable  on  the 


ground  of  variance  from  the  proof,  but 
specific  for  the  assault  and  battery 
simply,  according  to  the  special  in- 
structions of  the  court.  It  is  a  verdict 
for  a  lesser  offense  embraced  in  a 
larger  one,  and  as  such  is  sustained  by 
the  authorities;  and  if  there  is  no  ob- 
jection to  it  by  reason  of  the  provisions 
of  the  statute  and  the  practice  of  the 
court,  requiring  that  in  cases  of  assault 
and  battery  preliminary  proceedings 
must  be  had  before  a  justice  of  the 
peace,  the  verdict  may  stand."  State 
V.  Webster,  39  N.  H.  99. 

2.  In  re  Brule,  71  Fed.  Rep.  943. 
Violation  of  M.  S.  Revised  Statutes.  — 

The  fact  that  the  offense  of  obstructing 
the  administration  of  justice,  which  is 
denounced  by  Rev.  Stat.  U.  S.,  §  5399, 
is  punishable  by  indictment  will  not 
affect  the  power  of  the  court,  under 
section  725,  .to  punish  an  endeavor  by 
forbidden  means  to  influence  or  impede 
a  witness  from  testifying  in  a  pending 
cause,  where  the  misbehavior  charged 
is  in  the  presence  of  the  court  or  near 
thereto.  Savin,  Petitioner,  131  U.  S. 
267.  See  also  Sharon  v.  Hill,  24  Fed. 
Rep.  726;  U.  S.  V.  Terry,  41  Fed.  Rep. 

771. 

3.  Although  the  Refusal  of  a  Witness  to 
Testify  may  constitute  a  contempt,  an 
indictment  will  lie  for  an  obstruction 
of  justice.  Com.  v.  Higgins,  5  Kulp 
(Pa.)  269. 

4.  Sufficiency  of  Information. — In  Com. 
V.  Feely,  2  Va.  Cas.  i,  an  information 
alleged  that  the  defendant  "  did  offer 
a  contempt  to  the  Superior  Court  of 
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with  Witness, 


Sufficient  to  Allege  Attempt.  —  It  is  enough  to  show  that  an  effort 
was  made  to  interfere  with  or  dissuade  the  witness,  and  it  is 
immaterial  that  the  attempt  was  unsuccessful.* 

b.  Means  Used  to  Accomplish  Purpose.  —  The  means  used 
to  accomplish  the  purpose  of  the  defendant,  or  in  the  attempt  to 
accomplish  the  purpose,  need  not  be  particularized,  but  may  be 
proved  at  the  trial  to  support  the  charge  for  which  the  convic- 
tion is  sought.* 


Law,  held  in  and  for  W.  county,  in 
this,  that  he  the  said  J.  F.  did  use 
means  to  prevent,  and  did  then  and 
there  prevent,  one  S.  W.  from  attend- 
ing as  a  witness  to  give  evidence  to 
prove  the  execution  of  a  deed  of  trust, 
which  deed  of  trust  was  executed  by  the 
said  J.  F.  to  J.  D.,  after  he  the  said  S. 
W.  had  been  duly  summoned  to  attend 
said  court  as  a  witness,  to  prove  said 
deed  of  trust  on  the  fourth  day  of  the 
October  term,  1812,  by  virtue  of  a  sum- 
mons issued  by  the  clerk  of  said  court, 
who  was  duly  authorized  to  issue  said 
summons."  These  allegations  were 
held  to  state  the  offense  with  sufficient 
certainty. 

Sending  Threatening  Letters.  —  An  in- 
dictment charging  an  endeavor  to 
influence,  obstruct,  and  impede  the  due 
administration  of  justice  by  means  of  a 
threatening  letter,  the  indictment  being 
couched  in  the  language  of  Rev.  Stat.  U. 
S.,  §  5404,  is  defective.  Such  an  indict- 
ment should  set  forth  all  the  elements 
necessary  to  constitute  the  offense.  U. 
S.  V.  Armstrong,  59  Fed.  Rep.  568. 
See  also  generally  article  Post  Office. 

Preventing  Attendance  Before  IT.  S. 
Circuit  Court  Commissioner.  —  K  prelim- 
inary examination  before  a  commis- 
sioner of  a  Circuit  Court  of  the  United 
States  is  not  a  proceeding  "  in  any 
court  of  the  United  States,"  within  Rev. 
Stat.  U.  S.,  §  5406,  denouncing  as  an 
offense  conspiracy  "  to  deter,  by  force, 
intimidation,  or  threat,  any  party  or 
witness  in  any  court  of  the  United 
States  from  attending  such  court  or 
from  testifying,"  etc.  Todd  v.  U.  S., 
158  U.  S.  278. 

1.  An  Indictment  for  Endeavoring  to 
Dissuade,  hinder,  and  prevent  a  witness 
from  attendance  at  court  and  there 
giving  evidence  need  not  allege  the 
consummation  of  the  offense;  an  allega- 
tion of  the  attempt  is  sufficient.  State 
V.  Keyes,  8  Vt.  66,  30  Am.  Dec.  450. 
See  also  State  v.  Ames,  64  Me.  386. 

Where  There  Is  a  Conspiracy  to  Induce 
a  Witness  to  Suppress  Evidence,  or  give 


false  evidence,  and  the  conspirators 
apply  to  him  for  that  purpose,  and  per- 
suade him  to  abscond  or  conceal  him- 
self, such  application  and  persuasion 
are  overt  acts,  whether  they  succeed 
with  the  witness  or  not.  People  v. 
Chase,  16  Barb.  (N.  Y.)  495. 

2.  Necessity  of  Alleging  Facts.  —  An 
indictment  is  sufficient  if  it  charges 
the  intent  to  obstruct  "  the  due  course 
of  justice  "  by  dissuading,  hindering, 
and  preventing  the  attendance  of  a 
witness  at  court.  Il  need  not  show  the 
facts  as  to  the  hindrance  or  obstruc- 
tion. Com.  V.  Reynolds,  14  Gray 
(Mass.)  87,  74  Am.  Dec.  665. 

Entice,  Solicit,  and  Persuade.  —  An 
allegation  that  the  defendant  did  "  en- 
tice, solicit,  and  endeavor  to  per- 
suade "  a  witness  to  absent  himself 
from  court  sufficiently  describes  the 
crime,  it  being  unnecessary  to  set  out 
the  means  used  for  this  purpose.  Fur- 
thermore, the  words  "  entice,  solicit, 
and  persuade  "  sufficiently  indicate  the 
nature  of  the  act,  and  do  not  leave  the 
defendant  in  any  possible  doubt  as  to 
the  "  nature  and  cause  of  the  offense  " 
with  which  he  is  charged.  State  v, 
Ames,  64  Me.  386. 

Preventing  Production  of  Counterfeit 
Bill.  —  An  indictment  charging  a  con- 
spiracy to  hinder  and  injure  the  ad- 
ministration of  public  justice  by 
obtaining  a  counterfeit  bill  from  the 
hands  of  a  person  to  whom  il  had  been 
uttered,  so  that  it  could  not  be  had  as 
evidence  upon  a  criminal  prosecution, 
is  sufficient.  It  need  not  allege  the 
means  to  be  used,  nor  that  the  bill  was 
in  the  hands  of  the  person  named,  nor 
need  the  bill  be  described,  nor  need  it 
be  alleged  that  the  defendants  knew 
that  it  had  been  uttered  wilfully.  State 
V.  Bartlett,  30  Me.  132. 

Inducing  Witness  to  Leave  Jurisdiction. 
—  Where  an  indictment  alleged  that 
an  indictment  for  felony  was  about  to 
be  preferred  against  a  person  named 
before  the  grand  jury;  that  one  S.  was 
a  material  witness  to  prove  the  charge; 
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c.  That  Witness  Was  Summoned.  —  It  has  been  held 
unnecessary  to  allege  that  a  summons  or  subpoena  was  issued  for 
the  attendance  of  the  witness  alleged  to  have  been  dissuaded  or 
prevented  from  appearing,  or  that  he  was  subpoenaed  or  sum- 
moned in  fact,*  but  it  has  also  been  held  that  the  issuance  of  the 
summons  and  the  authority  for  its  issuance  should  be  averred,* 
and  that  where  the  summoning  is  alleged  only  by  way  of  induce- 
ment, the  fact  of  the  summoning  need  not  be  alleged  with  the 
same  certainty  as  to  time  and  place  as  the  substance  of  the 
charge.'  However,  the  indictment  need  not  allege  in  whose 
behalf  the  witness  was  summoned."* 

d.  Materiality  of  Witness's  Testimony.  —  The  material- 
ity of  the  testimony  of  the  witness  alleged  to  have  been  dissuaded 


that  the  defendants  conspired  and 
agreed  together  to  induce  S.  to  sup- 
press her  evidence  and  to  withdraw 
and  conceal  herself,  in  order  to  prevent 
her  being  examined  as  a  witness;  and 
that  the  defendants,  in  pursuance  of 
such  conspiracy,  did  unlawfully,  wil- 
fully, and  corruptly  hire,  persuade,  in- 
duce, and  procure  her  to  withdraw 
from  the  jurisdiction  of  the  state,  to  go 
away  from  the  county,  and  to  withhold 
her  attendance  from  the  grand  jury,  it 
was  held  that  the  overt  acts  were  suflS- 
ciently  alleged.  People  v.  Chase,  i6 
Barb.  (N.  Y.)  495. 

Inducing  Third  Person  to  Dissnade  Wit- 
ness.—  In  Stale  v.  Bailer,  26  W.  Va. 
90,  53  Am.  Rep.  66,  the  indictment 
alleged  that  A  unlawfully  furnished  B, 
for  the  use  of  C,  money  to  unlawfully 
induce  said  C  to  absent  himself  from  the 
Circuit  Court  of  the  county  at  a  certain 
term,  to  which  he,  said  C,  had  been 
summoned  as  a  witness  against  said  A 
in  a  trial  on  an  indictment  against  A 
then  pending  in  said  court,  whereby 
the  said  A  attempted  to  obstruct  and 
impede  the  administration  of  justice. 
It  was  held  that  the  indictment  was 
fatally  defective  because  failing  to 
allege  that  B  paid  or  ofifered  to  pay 
said  money  to  the  witness  C  to  induce 
him  to  absent  himself  as  such  witness 
at  said  time  from  the  Circuit  Court, 
since  without  such  payment  or  offer  the 
act  of  the  defendant  was  not  of  such  a 
nature  as  to  constitute  an  attempt  to 
commit  the  offense  mentioned  in  the 
indictment;  and,  further,  that  on  mo- 
tion of  the  defendant  the  court  should 
have  quashed  the  indictment.  State 
V.  Bailer,  26  W.  Va.  90,  53  Am.  Rep. 
66. 

1.  State  V.  Holt,  84  Me.  509.  See 
also  State  v.  Keyes,  8  Vt.  57;  State  v. 


Horner,   (Del.   1893)  26  Atl.   Rep.  73. 

2.  Com.  V.   Watrous,   i  C.   Pi.  Rep. 
(Pa.)  21. 

8.  Failure  to  State  Place  of  Snnunoning. 

—  In  an  indictment  for  dissuading, 
hindering,  and  preventing  a  witness 
from  attending  court  in  obedience  to  a 
summons,  the  summoning  of  the  wit- 
ness, being  alleged  only  by  way  of 
inducement,  need  not  be  alleged  with 
the  same  certainty  of  time  and  place 
as  the  substance  of  the  charge;  hence 
such  an  indictment  is  sufficient  if  it 
alleges  the  time  when  the  witness  was 
summoned,  and  that  he  was  sum- 
moned to  appear  at  a  specified  court 
when  and  where  the  defendant  was  to 
appear  for  trial,  though  it  fails  to  allege 
the  place  where  the  witness  was  sum- 
moned. Com.  V.  Reynolds,  14  Gray 
(Mass.)  87.  74  Am.  Dec.  665. 

Proof  as  to  Attachment  Against  Wit- 
ness, to  Support  Allegation  as  to  Subpoena. 

—  In  Perrow  v.  State,  67  Miss.  365,  an 
indictment  under  a  statute  making  it  a 
misdemeanor  to  obstruct  or  impede 
the  administration  of  justice,  the  con- 
viction was  not  disturbed,  though  the 
defendant  was  indicted  for  aiding,  in- 
citing, and  advising  a  witness  not  to 
appear  in  answer  to  a  subpcEna,  and 
tile  evidence  showed  that  he  aided,  in- 
cited, and  advised  the  witness  not  to 
permit  an  attachment  to  be  served  upon 
him  as  a  defaulting  witness.  The 
court  said:  "  The  gist  of  the  offense 
is  in  obstructing  the  course  of  public 
justice  by  counseling  the  witness  not 
to  appear,  and  in  assisting  him  to  elude 
the  officer  of  the  law.  The  averment 
in  the  indictment  that  the  witness  had 
been  subpcensed  was  mere  matter  of 
inducement." 

4.  Com.  V.  Reynolds,  14  Gray  (Mass.) 
87. 
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or  prevented  from  attending  a  legal  tribunal  need  not  be  specific- 
ally averred.* 

e.  Knowledge  of  Litigation  and  Obligation  of  Wit- 
ness TO  Attend.  —  It  seems  that  it  should  be  charged  that  the 
defendant  had  knowledge  of  the  pendency  of  legal  proceedings 
requiring  the  attendance  of  the  person  dissuaded  or  attempted  to 
be  dissuaded,  as  well  as  of  the  obligation  of  such  person  to 
attend.* 

/.  Sufficiency  of  Original  Proceedings.  —  Where  dissua- 
sion of  or  interference  with  a  witness  in  a  criminal  proceeding  is 
the  basis  of  the  charge,  it  is  not  necessary  to  allege  that  an 
indictment  was  found  in  the  original  case,  the  sufficiency  of 
such  indictment,  or  the  guilt  or  innocence  of  the  person  therein 
charged.' 

g.  Conclusion.  —  An  indictment  for  this  offense  need  not 
conclude  "  to  the  obstruction  and  hindrance  of  public  justice," 
unless  such  a  conclusion  is  required  by  statute,'*  but  where  an 


1.  Com.  V.  Reynolds,  14  Gray  (Mass.) 
87. 

In  Stale  v.  Early,  3  Harr.  (Del.)  562, 
it  was  strongly  intimated  that  an  aver- 
ment as  to  the  materiality  of  a  witness 
alleged  to  have  been  spirited  away  was 
unnecessary,  the  court  deciding  that 
proof  of  the  materiality  of  his  testi- 
mony was  unimportant. 

2.  Bemoval  of  Party  from  State.  —  An 
indictment  founded  on  a  statute  which 
prohibits  removing  or  attempting  to  re- 
move from  the  state  any  person  of 
color  having  a  suit  pending  in  any  of 
the  courts  of  the  state  is  defective  if  it 
fails  to  aver  that  the  defendant  had 
knowledge  of  the  pendency  of  such  a 
suit.  Com.  V.  Stout,  7  B,  Mon.  [(Ky-) 
247. 

Sufficiency  of  Allegation  of  Knowledge. 
—  An  allegation  in  an  indictment  that 
the  defendant,  "  being  an  evil-disposed 
person,  and  contriving  and  intending 
to  obstruct  and  impede  the  due  course 
of  justice,  *  *  *  unlawfully  and 
unjustly  did  endeavor  to  dissuade, 
hinder,  and  prevent  "  the  witness  from 
appearing  and  testifying  in  a  certain 
criminal  prosecution  named,  suffi- 
ciently shows  that  the  respondent 
knew  of  the  existence  of  that  prosecu- 
tion and  of  the  obligation  of  the  wit- 
ness to  attend.  State  v.  Carpenter,  20 
Vt.  9. 

Purposely  Procuring  Intoxication  of 
Witness.  —  An  indictment  for  obstruct- 
ing the  due  course  of  justice  by  solicit- 
ing, enticing,  and  persuading  a  person 
named  to  become  intoxicated,  for  the 


express  purpose  of  preventing  his 
attendance  at  court  and  there  testify- 
ing, need  not  allege  the  pendency  of  a 
cause  requiring  the  attendance  of  the 
person  in  question  as  a  witness.  State 
V.  Holt,  84  Me.  509. 

3.  Necessity  of  Averring  Fact  of  Indict- 
ment.—  In  Rex  V.  Lawley,  2  Stra.  904, 
an  information  for  an  attempt  to  per- 
suade a  witness  not  to  appear  and  give 
evidence  against  one  accused  of  forgery, 
an  exception  that  it  was  not  positively 
averred  that  such  person  had  been  in- 
dicted, but  only  that  the  defendant, 
sciens  that  he  had  been  indicted,  and 
was  to  be  tried,  etc.,  did  so  and  so,  was 
overruled. 

Becital  of  or  Sufficiency  of  Indictment  — 
Guilt  or  Innocence  of  Person  Indicted.  — 
In  an  indictment  against  one  for  en- 
deavoring to  prevent  a  witness,  recog- 
nized to  appear  and  testify  before  the 
grand  jury,  from  appearing  and  testi- 
fying, the  indictment  in  the  original 
case  in  which  the  witness  was  recog- 
nized to  appear  need  not  be  recited; 
nor  does  the  guilt  or  innocence  of  the 
respondent  depend  upon  the  sufficiency 
of  that  indictment,  or  upon  the  guilt  or 
innocence  of  the  respondent  in  that 
case.     State  v.  Carpenter,  20  Vt.  9. 

4.  Com.  V.  Reynolds,  14  Gray  (Mass.) 
87,  74  Am.  Dec.  665,  wherein  it  was 
stated  that  although  such  was  the  con- 
clusion in  Rex  v.  Steventon,  2  East 
363,  and  in  2  Chitty  Crim.  L.  235,  there 
appears  to  be  no  adjudication  that  this 
is  essential  to  the  validity  of  an  indict- 
ment for  such  an  offense. 
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indictment  does  unnecessarily  so  conclude,  the  conclusion  may 
be  rejected  as  surplusage.* 
IV.  Indictments  foe  Miscellaneous  Offenses  —  1.  In  General 

—  Accusations  for  those  miscellaneous  forms  of  obstructing 
justice  which  have  not  been  treated  or  referred  to  in  the  preced- 
ing part  of  this  article  are  governed  by  the  same  general  princi- 
ples hereinbefore  enunciated ;  and  the  sufificiency  thereof  in 
particular  cases  is  determinable  by  the  facts  presented.* 

2.  Charging  Offense  in  Language  of  Statute.  —  Where  the  offense 
is  one  defined  or  denounced  by  statute,  it  is  not  in  general  neces- 
sary that  the  indictment  or  like  pleading  should  follow  the  exact 
wording  of  the  statute,  but  it  will  be  sufficient  if  the  offense  is 
set  out  with  substantial  accuracy  and  reasonable  certainty.' 


1.  Rejection  of  Conclusion  as  Sorplosage. 
• — An  indictment  for  dissuading,  hin- 
dering, and  preventing  the  appearance 
at  court  of  a  witness  duly  summoned  to 
attend  charges  an  offense  indictable  at 
common  law;  and  when  not  punish- 
able by  statute,  ihe  concluding  words 
of  the  indictment,  i.  e.,  "  contrary  to 
the  form  of  the  statute,"  may  be  re- 
jected as  surplusage.  Com.  v.  Rey- 
nolds, 14  Gray  (Mass.)  87,  74  Am.  Dec. 
665. 

2.  Re-entry  After  Dispossession  —  Suffi- 
ciency of  Affidavit.  —  An  affidavit  set- 
ting forth  that  on  a  designated  date  the 
defendant  was  dispossessed  of  certain 
described  land  by  the  sheriff  of  the 
county  wherein  the  land  was  situated, 
under  legal  process  from  a  court  hav- 
ing jurisdiction  of  the  land,  and  that 
after  having  been  so  dispossessed  he 
went  back,  on  a  subsequent  date,  also 
designated,  "  into  the  possession  of 
said  real  estate,  by  force  or  otherwise, 
without  having  been  restored  to  the 
possession  of  said  real  estate  by  an 
order  of  a  court  having  jurisdiction  of 
the  same,"  is  a  substantial  compliance 
with  the  Alabama  Act  No.  462,  of 
1892-1893,  p.  1046,  entitled  "An  Act  to 
prevent  a  party  or  his  privy  who  has 
been  dispossessed  of  real  estate  by  an 
otticer  under  legal  process  from  going 
back  into  the  possession  of  lands  with- 
out being  restored  to  such  possession 
by  an  order  of  court  having  jurisdic- 
tion of  the  same,"  and  with  section 
4204  of  the  Code  of  1886,  respecting 
affidavits  for  warrants  of  arrest.  Wil- 
son V.  State,  115  Ala.  129. 

Indictment  for  Obstructing  Justice  of 
the  Peace  on  Binding  Over.  —  An  indict- 
ment for  obstructing  a  justice  in  the 
administration  of  his  office  will  be  sus- 


tained though  found  upon  a  binding 
over  not  based  on  an  oath  or  hearing. 
Com.  -v.  McClure,  2  Chest.  Co.  Rep. 
(Pa.)  557,  I  Pa.  Co.  Ct.  Rep.  182. 

Contemptuous  Treatment  of  Magistrate 
—  Time  of  Offense.  —  An  indictment  for 
obstructing  the  administration  of  jus- 
tice by  the  use  of  contemptuous  words 
to  the  mayor  of  a  city  who  is  ex  officio  a. 
justice  of  the  peace  should  set  forth  the 
time  of  the  alleged  offense.  U.  S.  v. 
Beale,  4  Cranch  (C.  C.)  313. 

Joint  Indictment  —  Proof  of  Separate 
Offenses.  —  When  two  or  more  persons 
are  jointly  indicted  for  resistance  to 
the  execution  of  process,  under  section 
5398  of  the  Revised  Statutes  of  the 
United  States,  to  convict  all  it  is  neces- 
sary to  show  that  the  offense  arose 
from  the  joint  act  of  all,  and  the  in- 
dictment cannot  be  sustained  by  proof 
that  each  defendant  separately  and  at 
different  terms  committed  a  separate 
and  distinct  offense  of  the  character 
charged  with  which  the  other  defend- 
ants were  unconnected,  and  in  which 
they  did  not  participate.  U.  S.  &.  Mc- 
Donald, 8  Biss.  (U.  S.)  439. 

3.  U.  S.  V.  Bachelder,  2  Gall.  (U.  S.) 
15,  wherein  the  court  said:  "The 
cases  cited  from  the  common  law  [2 
Hawk.  P.  C,  c.  30,  t^  23;  Crown  Circ. 
Comp.  161,  166,  176,  177],  where  a 
different  rule  is  supposed  to  prevail,  do 
not  apply.  In  those  cases  the  very 
technical  words  used  are  those  only 
which  constitute  the  specific  offense. 
The  law  allows  of  no  substitute  in  the 
indictment,  because  no  other  words  are 
exactly  descriptive  of  the  offense." 

"  Forcible "  Resistance.  —  An  indict- 
ment charging  that  the  defendant 
"  did,  with  force  and  arms,  violently 
and    unlawfully    resist,    prevent,    and 
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3.  Scienter,  or  Knowledge  of  Official  Capacity.  —  When  the  official 
character  of  the  person  obstructed  or  impeded  is  an  element  of 
the  offense,  an  allegation  of  scienter  is  necessary,  and  this  is  so 
whenever  knowledge  is  an  essential  ingredient  of  the  offense,  and 
is  not  implied  in  the  statement  of  the  act  itself.* 

4.  Intent.  —  Akin  to  scienter  is  the  element  of  intent  to  impede 
or  obstruct  the  course  of  public  justice.  Consequently,  when- 
ever it  is  necessary  to  constitute  the  offense  that  intent  should 
accompany  the  act,  it  should  appear,  by  fair  implication  at  least, 
that  the  intention  existed.* 

5.  Particular  Exercise  of  Office  Obstructed.  —  An  inaictment  for 
the  obstruction  of  a  public  officer  need  not  set  forth  the  particu- 
lar exercise  of  office  in  which  he  was  engaged  at  the  time  of  the 
commission  of  the  offense,  unless  the  obstruction  of  a  particular 
duty  is  specially  denounced  by  the  statute  or  the  characteriza- 
tion of  the  particular  duty  is  necessary  to  determine  the  nature 
or  grade  of  the  offense.' 


mpede,"  etc.,  substantially  complies 
with  a  statute  providing  that  if  any 
person  shall  "  forcibly  "  resist,  pre- 
vent, or  impede,  etc.  U.  S.  v.  Bachel- 
der,  2  Gall.  (U.  S.)  15.  In  this  case  it 
was  said:  "  The  words  of  the  act  are, 
'  if  any  person  shall  forcibly  resist, 
prevent,  or  impede  any  officers  of  the 
customs,  etc.,  in  the  execution  of  their 
duty,'  etc.  The  averment  in  the  in- 
dictment is  that  the  defendant  '  did 
with  force  and  arms  violently  and  un- 
lawfully resist,  prevent,  and  impede,' 
etc.  Now,  even  supposing  that  '  vio- 
lently and  unlawfully  '  are  not  equiva- 
lent with  '  forcibly,'  still  the  objection 
must  be  overruled,  for  '  forcibly  ' 
doing  an  act  is  merely  doing  an  act 
with  force;  and  therefore  the  offense  is 
substantially  stated." 

1.  Pettibone  v.  U.  S.,  148  U.  S.  197. 
And  see  U.  S.  v.  Keen,  5  Mason  U.  S.) 

45S. 

Assaulting  Jailer  —  Oregon.  —  An  in- 
dictment under  Crim.  Code  Oregon, 
§  677,  for  assaulting  with  a  deadly 
weapon  and  wounding  an  officer  of  the 
penitentiary,  having  charge  and  cus- 
tody of  a  prisoner,  must  allege  that  at 
the  time  of  the  assault  the  prisoner 
knew  the  person  assaulted  to  be  an 
officer  of  the  penitentiary.  State  v. 
Smith,  II  Oregon  205. 

2.  Taking  Writ  from  Custody  of  Justice 
of  the  Peace. —  In  State  v.  Lovett,  3  Vt. 
no,  nothing  more  was  charged  in  the 
indictment  than  a  mere  trespass  in  un- 
lawfully seizing,  taking,  and  carrying 
away  a  writ  out  of  the  custody  of  a 


justice  of  the  peace.  The  indictment 
failed  to  state  that  the  writ  was  de- 
tained until  after  the  day  set  for  trial; 
that  it  was  taken  with  any  intent  or 
design  to  impede  or  hinder  the  justice 
in  tr)-ing  the  cause,  or  with  any  intent 
to  prevent  the  course  of  public  justice; 
nor  was  it  alleged  that  the  act  charged 
did  occasion  any  impediment  or  hin- 
drance to  the  justice  in  the  execution 
of  His  office.  In  the  close  of  the  indict- 
ment, however,  it  was  charged  that  the 
defendant  knowingly  and  wilfully  did 
impede  and  hinder,  etc. ;  but  it  was  not 
said  that  it  was,  by  means  of  the  acts 
stated,  unlawfully  done  by  the  defend- 
ant. The  court  said.  "  In  order  to 
make  the  act  done  by  this  respondent 
[defendant],  which  is  but  a  trespass, 
an  offense  against  public  justice,  it 
must  have  been  done  with  an  intent  to 
prevent  the  course  of  public  justice. 
And  when  a  particular  bad  intention 
accompanying  the  act  is  necessary  to 
constitute  it  a  crime,  such  intention 
should  be  laid  in  the  indictment." 

Impeding  Court.  —  An  indictment 
for  obstructing  or  impeding  the  due 
administration  of  justice  in  a  court  is 
insufficient  unless  it  appears  that  the 
accused  knew  or  had  notice  that  jus- 
tice was  being  administered  in  such 
court.  Pettibone  v.  U.  S.,  148  U.  S. 
197. 

3.  U.  S.  V.  Bachelder,  2  Gall.  (U.  S.) 
15.     See  U.  S.  V.  Keen,  5  Mason  (U.  S.) 
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Description  of  Justice  of  the  Peace.  — 

An   indictment  charging  that  the  de- 
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6.  Description  of  Obstruction.  —  The  same  propositions  are  sub- 
stantially true  as  to  particular  acts  or  circumstances  of  obstruc- 
tion which  are  properly  matters  of  evidence.* 


fendant  and  others  did  in  a  violent  and 
tumultuous  manner  obstruct  and  break 
up  a  justice's  court  held  by  one  B.,  to 
the  terror,  etc.,  sufficiently  sets  out  an 
unlawful  act,  i.  e.,  without  stating 
whether  B.  was  or  was  not  commis- 
sioned, or  whether  he  was  or  was  not 
proceeding  lawfully  in  the  business 
before    him.     State   v.    Boies,   34   Me. 

235. 
Mayor  Acting  as  Magistrate  Ex  Officio. 

—  An  indictment  for  the  obstruction  of 
justice  by  using  contemptuous  and 
threatening  language  to  the  mayor  of 
a  city,  ex  officio  a  justice  of  the  peace, 
while  in  the  exercise  of*  his  official  du- 
ties, must  aver  that  the  mayor  was  in 
the  discharge  of  his  judicial  functions. 
U.  S.  V.  Beale,  4  Cranch  (C.  C.)  313. 

Performance  of  Particular  Duty.  —  An 
indictment  upon  section  5522  of  the 
Revised  Statutes  of  the  United  States, 
which  makes  punishable  the  interfer- 
ence with  deputy  marshals  in  the  per- 
formance of  "  any  duty  required  "  of 
them,  or  which  they  "  may  be  author- 
ized to  perform  by  a  law  of  the  United 
States,"  at  elections  for  representatives 
in  Congress,  etc.,  should  be  quashed 
for  indefiniteness  if  it  fails  to  state  the 
particular  duty  which  the  officer  was 
performing  at  the  time  of  the  commis- 
sion of  the  alleged  offense,  and  there- 
fore does  not  charge  any  offense. 
U.  S.  V.  Warden,  49  Fed.  Rep.  Q14. 

Designation  of  Officer  by  Proper  Title.  — 
An  indictment  for  assaulting  and  re- 
sisting an  assistant  appointed  by  a  sur- 
veyor of  customs,  in  the  execution  of 
the  duties  of  his  office,  must  describe 
the  person  assaulted  and  resisted  in 
his  real  character  and  capacity,  and  it 
is  erroneous  to  describe  him  as  an  in- 
spector of  customs,  an  officer  known 
and  described  in  the  law.  U.  S.  v. 
Phelps,  4  Day  (Conn.)  469. 

1.  U.  S.  V.  Bachelder,  2  Gall.  (U. 
S.)  15. 

Interference  with  Justice  of  the  Peace. 

—  Acts  may  be  evidence  of  a  combina- 
tion to  assault  and  abuse  a  justice  of 
the  peace  in  order  to  hinder  and  pre- 
vent him  from  the  performance  and 
discharge  of  the  duties  of  his  office. 
For  any  other  purpose  they  need  not 
be  set  forth  or  proved;  consequently  an 
indictment  for  a  conspiracy  to  assault, 


beat,  etc.,  a  justice  of  the  peace  in 
order  to  hinder  and  prevent  him  from 
performing  and  discharging  the  duties 
of  his  office  need  not  charge  the  means 
whereby  it  was  intended  to  accomplish 
the  crime.  State  v.  Ripley,  31  Me.  386. 
Process  Issuing  Out  of  Federal  Court.  — 
In  U.  S.  V.  Armstrong,  59  Fed.  Rep. 
568,  the  indictment  was  in  two  counts, 
one  of  which  charged  that  the  defend- 
ant, at  a  certain  time  and  place,  within 
this  judicial  district,  did  corruptly  and 
by  threats  and  force  and  by  a  certain 
threatening  letter  written  by  him  to 
his  wife,  who  at  that  time  was  living 
separate  and  apart  from  him,  endeavor 
to  influence,  obstruct,  and  impede  the 
due  administration  of  justice  in  the 
Circuit  Court  of  the  United  States  for 
the  Ninth  Circuit,  Southern  District  of 
California.  The  second  count  charged 
that  the  defendant,  at  the  same  time 
and  place,  did  corruptly,  wilfully,  un- 
lawfully, and  feloniously  endeavor  to 
influence,  obstruct,  and  impede  the 
due  administration  of  justice  in  the 
same  court,  by  procuring  the  arrest  of 
his  wife  upon  a  complaint  sworn  to  by 
him  against  her,  she  being  then  and 
there  his  wife,  but  then  and  there  liv- 
ing separate  and  apart  from  him.  for 
the  purpose  and  with  the  intent  of  pro- 
curing from  her  a  dissolution  of  the 
bonds  of  matrimony  existing  between 
them  through  such  complaint  and  ar- 
rest. It  was  held  that  the  indictment 
was  insufficient  to  charge  the  offense 
denounced  by  section  5404  of  the  Re- 
vised Statutes  of  the  United  States, 
which  provides  for  the  punishment  of 
any  person  who  corruptly  or  by  threats 
or  force,  or  by  threatening  letters  or 
any  threatening  communications,  in- 
fluences, obstructs,  or  impedes,  or  en- 
deavors to  influence,  obstruct,  or  im- 
pede, the  due  administration  of  justice 
in  any  court  of  the  United  States.  In 
this  case  the  court  said:  "  In  peither 
count  of  the  indictment  is  it  alleged 
what  proceeding  in  the  Circuit  Court 
of  the  United  States  for  the  Ninth  Cir- 
cuit, Southern  District  of  California, 
the  defendant  endeavored  to  influence, 
obstruct,  or  impede,  nor  indeed  that 
there  was  any  proceeding  there  pend- 
ing to  be  influenced,  obstructed,  or  im- 
peded,   nor  that   there   was    any   pro- 
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ceeding  pending  there  at  all.  The 
threatening  letter  that  the  defendant  is 
by  the  first  count  charged  with  having 
written  to  his  wife  is  not  set  out  or  so 
described  as  to  be  capable  of  identifica- 
tion, and  the  sole  act  charged  by  the 
second  count  against  him  is  that  he 
procured  the  arrest  within  this  district 
of  his  wife,  who  was  at  the  time  living 
separate  and  apart  from  him,  for  the 
purpose  and  with  the  intent  of  procur- 
ing from  her  '  a  dissolution  of  the 
bonds  of  matrimony  existing  between 
them    through    such    complaint    and 


arrest.'  It  by  no  means  necessarily 
follows  from  the  alleged  fact  that  de- 
fendant procured  the  arrest  of  his  wife 
within  this  judicial  district,  that  such 
arrest  was  made  under  process  issued 
out  of  a  court  of  the  United  States." 

Necessity  of  Setting  Out  Contemptnons 
Words.  —  An  indictment  for  obstructing 
the  administration  of  justice  by  using 
contemptuous  language  to  the  mayor 
of  a  city  who  ex  officio  is  a  justice  of 
the  peace,  must  set  forth,  among  other 
things,  the  words  used.  U.  S.  v. 
Beale,  4  Cranch  (C.  C.)  313. 
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L  Definition.  —  Offer  of  judgment  *  is  a  method  provided  by 
statute  in  some  states,  whereby  a  defendant  may  offer  to  allow 
the  plaintiff  to  take  judgment  against  him  for  a  specified  amount, 
or  to  a  specified  effect,  with  costs  up  to  that  time,*  and  thus 
exonerate  himself  from  liability  for  future  costs  in  case  the  plain- 
tiff persists  ia  his  action  and  fails  to  recover  a  judgment  more 
favorable  to  him  than  that  offered.* 

II.  When  Ofeee  Allowable  —  1.  In  General  —  construction  of 
statutes.  —  The  practice  of  offering  judgment  being  of  purely 
statutory  origin,  the  question  whiether  an  offer  may  be  made  in 
any  p  irlicular  case  depends  upon  the  terms  of  the  statute  under 
which  the  offer  is  to  be  made.^ 


1.  Synonymous  Terms.  —  The  proceed- 
ing is  variously  styled  in  the  different 
statutes  "  offer  of  judgment,"  "  offer 
to  allow  judgment,"  "  offer  to  confess 
judgment,"  "  offer  to  be  defaulted," 
"  offer  to  compromise."  All  the  stat- 
utes, however,  have  practically  the 
sam^  object  and  effect. 

2.  *'  Costs  "  —  Includes  Disbursements. 

—  The  word  "costs  "  as  used  in  Minn. 
Slat.  1894,  §  5-I.05,  includes  disburse- 
ments. Woolsey  v.  O'Brien,  23  Minn.  71. 

Refers  Only  to  Costs  Legally  Allowed. 

—  In  Commissioners  of  Pilots  v.  Spof- 
ford,  3  Hun  (N.  Y.)  52,  it  was  held  that 
the  word  "  costs,"  as  used  in  the  stat- 
ute providing  for  an  offer  of  judgment, 
referred  to  such  costs  only  as  were 
legally  allowed  either  by  statute  or  in 
th-  Uiscrstion  of  the  court,  and  was  not 
intended  to  limit  or  in  any  wise  to 
interfere  with  the  discretionary  power 
over  costs  conferred  on  the  courts  in 
any  of  the  various  steps  or  proceedings 
that  might  be  taken  in  the  progress  of 
the  suit. 

3.  Object  of  Offer.  —  In  Bettis  v.  Good- 
will, 32  How.  Pr.  (N.  Y.  Supreme  Ct.) 
137,  Daniels,  J.,  said:  "  The  object  of 
the  offer  is  to  secure  to  the  party  on 
whom  it  is  served  an  adjudication  of 
his  legal  rights  in  the  action  without 
the  intervention  of  a  trial.  And  for 
that  purpose  it  is  a  highly  beneficial 
elemsnt  of  practice  in  the  progress  of 
litigated  proceedings,  which  deserves 
the  protection  and  encouragement  of 
courts  of  justice.  Its  tendency  is  to 
abridge  and  arrest  legal  controversies, 
by  diminishing  their  expenses  and 
avoiding  the  complications  and  per- 
plexities often  attending  trials  before 
the  court." 

Substitute  for  Cognovit.  —  The  offer  of 
judgment  provided  by  the  code  is 
merely  a   substitute  for   the   cognovit 


formerly  in  use,  by  which  a  defendant 
who  had  no  defense  could  give  the 
plaintiff  a  written  confession  of  the  ac- 
tion. Kantrovvitz  v.  Ivulla,  13  Civ.  Pro. 
Rep.  (N.  Y.  City  Ct.)  74;  Emery  v. 
Emery,  9  How.  Pr.  (N.  Y.  Supreme 
Ct.)  130.  See  article  Cognovit,  vol.  4, 
p.  560. 

In  Nature  of  Pleading.  —  In  Post  v. 
Nevv  York  Cent.  R.  Co.,  12  llow.  Pr. 
(N.  Y.  Supreme  Ct.)  552,  it  was  held 
that  the  offer  of  judgment  was  to  be 
used  as  in  the  nature  of  a  pleading,"  the 
code  requiring  a  copy  of  it  to  be  given 
to  the  court  or  referee  on  the  trial  with 
the  summons  and  pleadings.  The 
court  said:  "This  was  obviously  de- 
signed to  make  its  existence  notorious, 
to  avoid  mistake  or  misunderstanding 
about  it,  and  constantly  to  udmonisli 
the  plaintiff  to  stop  the  litigation;  and 
for  the  further  purpose  that  the  court 
or  referee,  when  there  is  a  discretion 
in  respect  to  costs,  may  act  intelli- 
gently in  regard  to  that  question." 

4.  Appeal  from  Award  of  Commissioners. 
—  Code  Iowa  1897,  §  3818,  allowing 
an  offer  of  judgment,  applies  to  cases 
of  appeal  from  the  award  made  by 
commissioners  in  assessing  damages 
for  taking  a  right  of  way.  Harrison 
V.  Iowa  Midland  R.  Co.,  36  Iowa  323. 

Where  a  landowner  appealed  to  the 
District  Court  from  the  award  of  com- 
missioners appointed  to  condemn  real 
estate  for  the  right  of  way  of  a  rail- 
road, it  was  held  that  the  proceeding 
became  a  civil  action,  and  that  the  rail- 
road company  might  offer  to  confess 
judgment  for  a  part  of  the  amount, 
claimed  under  Gen.  Stat.  Kan.  1897, 
c.  95,  §  447;  Chicago,  etc.,  R.  Co.  v. 
Townsdin,  45  Kan.  771. 

Suits  in  Equity.  —  In  New  York  the 
statute  is  held  to  apply  to  equitable  aC- 
tions.     Kiernan   v.    Agricultural    Ins. 
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In  General, 


Actions  Not  on  Contracts.  —  Under  some  statutes  it  has  been  held 
that  the  right  to  offer  judgment  was  not  confined  to  actions  upon 
contract,*  but  appHed  also  to  actions  in  tort.* 


Co.,  3  N.  Y.  App.  Div.  26;  Singleton  v. 
Home  Ins.  Co.,  121  N.  Y.  644. 

Suit  for  Foreclosure.  —  The  provi- 
sions of  the  New  York  Code  of  Civil 
Procedure  allowing  costs  to  the  defend- 
ant where  the  plaintiff  refuses  his  offer 
of  judgment  and  fails  to  recover  a 
more  favorable  judgment  apply  to 
suits  of  foreclosure  where  the  plaintiff 
asks  for  personal  judgment  against  the 
obligor  for  any  deficiency.  Bathgate 
V.  Haskin,  63  N.  Y.  261,  overruling 
Stevens  v.  Veriane,  2  Lans.  (N.  Y.)  90. 

The  Connecticut  statute  allowing  an 
offer  of  judgment  does  not  apply  to  a 
suit  for  a  foreclosure.  People's  Sav. 
Bank,  etc.,  Assoc,  v.  Collins,  27  Conn. 
142. 

Severance  of  Separate  Claims.  —  When 
a  plaintiff  unites  in  the  same  action  a 
claim  that  is  not  disputed  with  one  that 
is,  the  defendant  may,  by  an  offer  of 
judgment,  remove  the  undisputed  claim 
from  the  controversy,  and  thus  make 
the  subsequent  costs  of  the  litigation 
depend  upon  the  result  of  the  litigation 
in  regard  to  the  disputed  claim.  Budd 
V.  Jackson,  26  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  398. 

Effect  of  Offer.  —  To  a  complaint 
alleging  two  separate  causes  of  action 
the  defendant  answered  denying  his 
liability  upon  the  second  cause  and 
served  an  offer  of  judgment  for  the 
amount  claimed  in  the  first  cause. 
The  answer  admitted  the  demand  to 
which  the  offer  related.  The  plaintiff 
thereupon  moved  for  liberty  to  sever 
the  action,  and  for  judgment  for  the 
first  cause  of  action  admitted  by  the 
answer,  and  that  the  action  continue 
as  to  the  second  claim,  which  motion 
was  refused.  It  was  held  that  the  mo- 
tion should  have  been  allowed;  that 
the  offer  of  judgment  affected  only  the 
second  cause  of  action,  and  could  have 
no  effect  as  to  the  costs  so  far  as  con- 
cerned the  other  cause  upon  which  no 
offer  was  made.  Bradbury  v.  Winter- 
bottom,  13  Hun  (N.  Y.)  536. 

Where  Defense  Goes  to  Whole  or  Part  of 
Action.  —  An  offer  of  a  defendant,  if  his 
defense  fails,  to  let  judgment  go  for  a 
specified  sum  under  Civ.  Code  Ky., 
§  635,  may  be  made  where  the  defense 
goes  to  the  whole  action  or  some  item 
cfr  distinct  portion  of  it.  Maxwell  v. 
Dudley,  13  Bush  (Ky.)  403. 
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Where  Only  Amount  of  Recovery  in  Di»- 
pnte,  —  An  offer  to  confess  judgment 
for  part  of  the  plaintiff's  demand  made 
under  Civ.  Code  Ky.,  §  640,  may  be 
made  when  the  only  matter  in  dispute 
is  the  amount  of  the  recovery  to  which 
the  plaintiff  is  entitled.  Maxwell  v. 
Dudley,  13  Bush  (Ky.)  403. 

Appeal  from  Justice  —  Amount  of  Offer 
Discretionary.  —  On  appeal  from  a  j  us- 
tice's  court,  if  the  respondent  offers  to 
allow  the  judgment  to  be  reduced,  the 
amount  of  the  offer  is  discretionary 
with  him  and  does  not  depend  upon 
the  claim  of  the  appellant.  Fox  v. 
Nellis,  25  How.  Pr,  (N.  Y.  Supreme 
Ct.)  144;  Reed  v.  Moore,  31  How.  Pr. 
(N.  Y.  Supreme  Ct.)  264;  Wallace  v. 
Patterson,  29  How.  Pr.  (N.  Y.  Supreme 
Ct.)  170;  Loomis  V.  Higbie,  29  How. 
Pr.  (N.  Y.  Supreme  Ct.)  232,  overruling 
Barnard  v.  Pierce,  28  How.  Pr.  (Buffalo 
Super.  Ct.)  232. 

May  Make  Several  Offers.  —  Under 
Code  Civ.  Pro.  N.  Y.,  §  738,  providing 
for  an  offer  of  judgment,  the  defendant 
is  not  limited  to  one  offer,  but  may 
make  as  many  as  he  shall  see  fit. 
Hibbard  v.  Randolph,  72  Hun  (N.  Y.> 
626.  See  also  Chicago,  etc.,  R.  Co.  v. 
Townsdin,  45  Kan.  771. 

1.  New  York.  —  The  offer  of  juflg- 
ment  allowed  by  the  New  York  Code 
of  Civil  Procedure  is  not  confined  to 
actions  upon  contract.  Bridenbecker 
V.  Mason,  16  How.  Pr.  (N.  Y.  Supreme 
Ct.)  203. 

In  Hill  V.  Northrop,  9  How.  Pr.  (N. 
Y.  Supreme  Ct.)  525,  it  was  held  that 
the  right  to  offer  judgment  was  not 
limited  to  cases  of  disputed  or  unsettled 
demands,  but  that  that  mode  of  obtain- 
ing judgment  might  be  pursued  in  all 
cases  where  the  parties  chose  to  resort 
to  it. 

The  Earlier  Wisconsin  Statutes  provid- 
ing for  offer  of  judgment  applied  only 
to  actions  upon  contract.  McHugh  ». 
Timlin,  20  Wis.  487.  The  present  stat- 
ute applies  to  "  any  action."  Sanb.  & 
B.  Annot.  Stat.  Wis.,  1898,  ^  2789. 

2.  Kansas.  —  Under  the  Gen.  Stat. 
Kan.,  1897,  c.  95,  ?  447,  a  defendant  in 
an  action  for  damages  arising  in  tort 
may  in  his  answer  offer  to  confess  judg- 
ment for  a  specified  sum.  Kaw  Valley 
Fair  Assoc,  v.  Miller,  42  Kan.  20. 

Civil  Action  for  Assault  and  Battery^ 
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Cases  Not  Covered  by  Statutes.  —  On  the  other  hand,  there  are,  of 
course,  some  cases  not  falling  within  the  scope  of  such  statutes.* 
For  instance,  since  an  administrator  or  executor  cannot  confess 
judgment  except  by  permission  of  court,  a  statute  allowing  an 
offer  of  judgment  will  not  apply  to  an  action  against  such  person 
in  his  fiduciary  capacity.* 

2.  Actions  Against  Several  Defendants  —  a.  In  General  —  Extent 
of  Bight  to  Make  OflTer.  —  The  right  to  offer  judgment  is  not  confined 
to  actions  against  a  sole  defendant,  but  extends  to  actions  against 
several.'  Where,  in  a  suit  against  several  defendants,  one  or 
more  of  them  offer  judgment,  and  the  suit  is  so  situated  in  respect 
of  the  other  defendants  that  the  plaintiff,  on  accepting  the  offer, 
may  at  once  enter  judgment  against  all  the  defendants  jointly 
liable  with  the  others  making  the  offer,  the  plaintiff  must  accept 
the  offer  or  proceed  at  his  peril.* 


—  And  under  the  same  section  a  de- 
fendant in  a  civil  action  for  assault  and 
battery  may  at  any  time  before  trial, 
although  he  may  have  already  an- 
swered by  filing  a  general  denial,  serve 
upon  the  plaintiff  an  offer  in  writing  to 
allow  j  udgme  nt  to  be  taken  against  him 
for  a  specified  sum.  Clippenger  v.  In- 
gram, 17  Kan.  586. 

Maine  —  Trespass  Qnare  Clausom.  — 
Under  the  Rev.  Stat.  Me.,  1883,  c.  82, 
§  25,  a  defendant  in  an  action  of  tres- 
pass quare  clausum  fregil  may  offer  to 
be  defaulted.  Such  an  action  is  a  per- 
sonal action  within  the  meaning  of  that 
statute.     Boyd  v.  Cronan,  71  Me.  286. 

Action  for  Wrongftilly  Catting  Timber. 

—  Under  the  Rev.  Stat.  Wis.,  §  4269,  a 
defendant,  in  an  action  for  wrongfully 
cutting  timber  on  the  plaintiff's  land, 
may  serve  on  the  plaintiff  his  affidavit 
that  such  cutting  was  done  by  mis- 
take, and  offer  to  allow  judgment  for  a 
specified  sum  with  costs.  An  offer 
under  this  section  is  available  to  pre- 
vent further  costs  against  the  defend- 
ant only  where  the  jury  finds  that  such 
cutting  was  by  mistake;  and  where  the 
jury  does  not  find  that  the  cutting  was 
by  mistake,  an  offer  under  section  4269 
cannot  operate  to  prevent  costs  being 
awarded  against  the  defendant  by  vir- 
tue of  section  2789,  which  provides 
generally  for  offer  of  j  udgment.  Smith 
V.  Morgan,  73  Wis.  375. 

1.  Maine  —  Writ  of  Entry.  —  The  Rev. 
Stat.  Me.,  1883,  c.  82,  §  25,  relating  to 
offers  to  be  defaulted,  does  not  apply 
to  a  writ  of  entry.  Carson  v.  Walton, 
51  Me.  382. 

Nebraska  —  Proceeding's  in  Ad  Quod 
Damnum.  —  The  provisions  of  the  Ne- 


braska statutes  regarding  an  offer  of 
judgment  do  not  apply  to  proceedings 
'\n  ad  quod  damnum.  Johnson  z/.  Sutlifif, 
17  Neb.  423. 

California.  —  In  an  Action  for  the  Be- 
covery  of  Delinquent  Taxes  under  the  Act 
of  April  23,  1880,  the  offer  of  judgment 
provided  for  by  section  997  of  the  Code 
Civ.  Pro.  is  not  allowed.  Sacramento 
County  V,  Central  Pac.  R.  Co.,  61  Cal. 
250. 

Iowa  —  Assessing  Damages  for  Laying 
Off  Street.  —  Code  Iowa,  1897,  §  3819, 
applies  to  actions  for  the  recovery  of 
money  only;  and  in  a  proceeding  by  a 
municipal  corporation  to  assess  dam- 
ages occasioned  by  the  laying  ofif  of  a 
street,  the  municipal  corporation  can- 
not offer  judgment  so  as  to  affect  the 
course  of  the  suit.  Cherokee  v.  Sioux 
City,  etc.,  Town  Lot,  etc.,  Co.,  52  Iowa 
279. 

2.  Hanna  v.  Dunham,  10  Ind.  App.  611. 
Motion  to  Compel  Settlement  by  Betir- 

ing  Executor.  —  Rev.  Stat.  Mo.,  1889, 
§  2191,  does  not  apply  to  a  motion  to 
compel  a  retiring  executor  to  make  a 
settlement  with  his  successor.  Em- 
mons V.  Gordon,  125  Mo.  636  {affirming 
(Mo.  1893)  24  S.  W.  Rep.  146;  (Mo. 
1894)  25  S.  W.  Rep.  938]. 

Executors  Members  of  Partnership.  — 
The  rule  that  executors  cannot  confess 
judgment  does  not  apply  to  a  case 
where  judgment  is  entered  upon  an 
offer  made  by  a  firm  of  which  executors 
are  members.  Columbus  Watch  Co. 
V.  Hodenpyl,  61  Hun  (N.  Y.)  557. 

3.  Bridenbecker  v.  Mason,  16  How. 
Pr.  (N.  Y.  Supreme  Ct.)  203. 

4.  La  Forge  v.  Chilson,  3  Sandf.  (N. 
Y.)752. 
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Whom  Offer  Binds.  —  It  seems  to  be  the  better  doctrine  that  a  joint 
debtor  served  with  process  cannot,  by  an  offer  of  judgment,  bind 
his  codefendant,*  but  there  are  cases  holding  that  judgment  may 
be  entered  against  all  on  an  offer  by  one  as  in  case  of  a  cognovit.* 
b.  Actions  Against  Partnerships  —  ofifer  by  one  Partner.  — 
In  an  action  against  a  partnership  one  partner  cannot  offer  judg- 
ment against  the  firm  where  the  other  partners  have  not  been 
served  with  process  and  have  not  authorized  or  assented  to  such 
offer.* 


Offer  Should  Be  on  Behalf  of  All. — 
In  an  action  against  several  defendants 
an  offer  of  judgment  must  be  expressly 
made  on  behalf  of  all  the  defendants, 
or  at  any  rate  on  behalf  of  all  as  to 
whom  the  cause  is  in  a  situation  to  per- 
fect judgment.  Griffiths  v.  De  Forest, 
i6  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  292. 

Judgment  Against  All.  —  In  an  action 
against  several  defendants  part  of  them  • 
cannot  avail  themselves  of  the  right  to 
offer  judgment,  unless  the  cause  is  in 
such  a  situation  in  respect  to  the  other 
defendants  that  the  plaintiff  on  filing 
the  offer  can  immediately  take  judg- 
ment against  all  for  the  amount  speci- 
fied. Brusle  v.  Gilmer,  16  Abb.  Pr.  (N. 
Y.  C.  PI.)  292,  note. 

1.  Garrison  v.  Garrison,  67  How.  Pr. 
(N.  Y.  Supreme  Ct.)  271.  And  see  the 
cases  cited  infra,  II.  2.  b.  Actions 
Against  Partnerships. 

In  Williamson  v.  Lock's  Creek  Canal 
Co.,  84  N.  Car.  629,  it  was  held  that  an 
offer  to  compromise  a  suit  must  be 
made  by  all  the  defendants  or  by  their 
common  attorney. 

Attorney  Employed  by  One  Cannot  Offer 
for  Both.  —  Where  process  has  been 
served  on  two  joint  debtors,  an  at- 
torney employed  by  one  of  them  is  not 
authorized  to  appear  and  offer  judg- 
ment against  both  defendants.  Blodget 
V.  Conkljn,  9  How.  Pr.  (N.  Y.  Supreme 
Ct.)  442. 

Where,  in  an  action  against  two  de- 
fendants, judgment  is  entered  on  an 
offer  made  by  an  attorney  signing  him- 
self"  defendant's  attorney,"  and  there- 
after one  of  the  defendants  makes  an 
affidavit  that  he  was  never  indebted  to 
the  plaintiffs,  was  not  served  with  pro- 
cess, and  did  not  authorize  such  at- 
torney to  offer  judgment,  such  judg- 
ment may  be  set  aside  and  vacated  as 
to  such  defendant.  Yates  z/.  Horanson, 
7  Robt.  (N.  Y.)  12. 

Judgment  Allowed  to  Stand  as  Security. 
—  Where  an  attorney  who  appeared 
with    authority    from    one    defendant 


served  with  process,  who  was  jointly 
liable  with  another  defendant  not 
served,  and  who  gave  no  authority  by 
an  offer  in  writing,  permitted  judgment 
to  be  taken  against  both  defendants,  it 
was  held  that  the  judgment  was  regu- 
lar, and,  all  fraud  and  collusion  being 
denied,  it  was  permitted  to  stand  as 
security,  and  the  defendant  not  served, 
swearing  to  merits,  was  rfilov^'ed  to 
come  in  and  defend.  Sterne  v.  Bent- 
ley,  3   How.    Pr.    (N.    Y.  Supreme  Ct.) 

331- 

Bemedy  Against  Other  Debtors  Not 
Affected.  —  On  an  offer  of  judgment  by 
one  of  several  joint  debtors  judgment 
may  be  entered  without  affecting  the 
remedy  against  the  other  debtors. 
Kantrowitz  v.  Kulla,  13  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  74- 

2.  Emery  v.  Emery,  9  How.  Pr.  (N. 
Y.  Supreme  Ct.)  130;  Olwell  v.  Mc- 
Laughlin, 10  N.  Y.  Leg.  Obs.  316. 

3.  Rich  V.  Roberts,  18  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  205;  Bridenbecker  z/. 
Mason,  16  How.  Pr.  (N.  Y.  Supreme 
Ct.)203;  Garrison  z/.  Garrison,  67  How. 
Pr.  (N.  Y.  Supreme  Ct.)  271. 

Judgment  Set  Aside.  —  Where,  in  an 
action  against  a  partnership,  judgment 
is  entered  on  an  offer  made  by  one  of 
the  partners,  such  judgment  will  be  set 
aside  unless  it  appears  that  the  other 
partners  authorize  or  ratify  the  offer. 
Binney  v.  Le  Gal,  i  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  283. 

Not  Allowed  to  Stand  as  Security.  —  In 
an  action  against  a  partnership  one  of 
the  partners  cannot  offer  judgment  in 
behalf  of  all,  and  a  judgmeni  entered 
on  such  an  offer  will  not  be  allowed  to 
stand  as  against  the  other  partners, 
even  as  security,  where  it  appears  to 
have  been  entered  by  collusion.  Ever- 
son  V.  Gehrman,  i  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  167. 

Judgment  Not  Liable  to  Collateral  At- 
tack. —  In  an  action  against  a  partner- 
ship, judgment  was  entered  upon  an 
offer  signed  by  an  attorney  who  had  ap- 
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III.  Time  of  Making  Offer  —  Necessity  to  Look  to  statute.  —  The 
statutes  usually  specify  the  time  when  an  offer  of  judgment  may 
be  made ;  *  and  if  the  offer  is  not  made  at  the  time  or  within  the 


peared  generally  for  both  defendants. 
The  offer  was  accompanied  by  an  affi- 
davit slating  that  he  was  the  attorney 
for  the  defendants  in  the  action;  "  that 
deponent  is  duly  authorized  by  John 
Sherlock,  one  of  said  defendants,  said 
defendants  being  copartners,  to  make 
the  foregoing  offer  of  judgment  on  be- 
half of  said  defendants,  and  has  sub- 
scribed the  same  pursuant  to  such 
authority  "  It  was  held  that  as  the 
truth  of  such  statement  was  not  ques- 
tioned, the  attorney's  authority  to  offer 
judgment  for  both  might  fairly  be  pre- 
sumed; and  even  though  one  of  the 
partners  had  not  authorized  the  other 
to  act  for  both,  still  as  the  general  ap- 
pearance by  the  attorney  for  both  de- 
fendants conferred  jurisdiction  upon 
the  court  of  both  the  subject-matters  of 
the  action  and  the  persons  of  the  de- 
fendants, therefore  the  defect  in  the 
offer  did  not  render  the  judgment  liable 
to  a  collateral  attack,  but  was  at  most 
an  irregularity  only,  not  rendering  the 
judgment   void.     Bulger   v.    Rosa,  47 

HunCM.  Y.)435. 

Where  Offer  Ratified.  —  Whereajudg- 
ment  was  entered  against  a  partnership 
on  an  offer  made  by  one  partner  who 
alone  was  served  with  process,  it  was 
held  that  such  judgment  would  not  be 
set  aside  upon  the  application  of  a  firm 
creditor,  if  the  offer  had  been  ratified 
by  the  other  partner,  and  the  firm  was 
justly  indebted  to  the  judgment  cred- 
itor. Rosenberg  v.  Boehm,  (Supreme 
Ct.)  25  N.  Y.  Supp.  936. 

No  Authority  to  Make  Offer.  —  In  an 
action  against  "  D.  Mason  &Co.,"  one 
of  the  copartners,  without  the  knowl- 
edge of  hiscodefendants,  made  an  offer 
of  judgment  signed  "  D.  Mason  & 
Co."  and  "  D.  Mason,"  and  judgment 
was  perfected  on  the  same  day  against 
all  the  defendants.  It  was  held  that 
Mason  had  no  authority  to  make  and 
sign  the  offer  in  behalf  of  the  other  de- 
fendants. Bridenbecker  v.  Mason,  16 
How.  Pr.  (N.  Y.  Supreme  Ct.)  203. 

1.  New  York  —  Ten  Da3rs  Before  Trial. 
—  An  offer  of  judgment  under  N.  Y. 
Code  Civ.  Pro.,  ^  738,  in  order  to  affect 
th^  cause,  must  be  made  at  least  ten 
days  before  the  time  of  trial.  Herman 
V.  Lyons,  10  Hun  (N.  Y.)  rii;  Hawley 
V.  Davis,  5  Hun  (N.  Y.)642;  Perine  v. 


Wiggins,  18  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  172;  Astor  V.  Palache,  49 
How.  Pr.  (N.  Y.  C.  PI.)  231;  Sares  v. 
Matthews,  (Supreme  Ct.)  15  N.  Y.  Supp. 
510. 

Minnesota  —  Ten  Days.  —  Under  the 
statute  subsequently  embodied  in 
Minn.  Stat.  1894,  §5405,  a  plaintiff  has 
ten  full  days,  excluding  the  day  of 
service,  after  an  offer  of  judgment,  in 
which  to  accept  or  reject  the  offer  and 
to  give  notice  in  case  of  acceptance. 
Mansfield  v.  Fleck,  23  Minn.  61. 

Indiana — Offer  Before  Trial  —  Actions 
Already  Begun.  —  The  statute  embodied 
in  Rei'.  Stat.  Ind.,  1896,  §  514,  provid- 
ing that  at  any  time  before  trial  the  de- 
fendant may  offer  judgment,  applies 
only  to  suits  which  have  been  com- 
menced and  are  pending  at  the  time  of 
the  offer.  Horner  v.  Pilkington,  11 
Ind.  440. 

Actions  Not  Begun.  —  The  statute  em- 
bodied in  Rev.  Stat.  Ind.,  1896,  §  515, 
providing  that  before  an  action  for  the 
recovery  of  money  is  brought  against 
any  person  he  may  go  into  court  and 
offer  to  confess  judgment  for  a  specified 
sum,  applies  only  to  cases  where  the 
action  has  not  been  commenced.  Hor- 
ner w.  Pilkington,  11   Ind.  440. 

Offer  Before  Service  of  Complaint.  —  In 
New  York  it  seems  that  the  offer  may 
be  made  before  service  of  the  com- 
plaint. And  any  amendment  which 
the  plaintiff  may  see  fit  to  make  cannot 
deprive  the  defendant  of  the  benefit  of 
his  offer,  where  the  plaintiff  fails  to  re- 
cover a  more  favorable  judgment. 
Kilts  V.  Seeber,  10  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  270. 

A^ot  Allowable  in  California.  —  Under 
the  California  statute  allowing  an  offer 
of  judgment,  the  offer  can  be  made 
only  after  the  action  is  brought  by 
filing  the  complaint.  Where  the  plain- 
tiff handed  to  the  clerk  the  complaint, 
offer  of  judgment,  and  notice  of  accept- 
ance, all  at  the  same  time,  and  had 
judgment  entered  thereon,  it  was  held 
that  such  judgment  was  void  as  being 
in  fraud  of  creditors.  Crane  v.  Hirsh- 
felder,  17  Cal.  582. 

After  Allowance  of  Amendment  by  Re- 
feree.—  Code  Civ.   Pro.   N.  Y.,  §  1018, 
authorizes  a  referee  to  allow  amend- 
ments of  pleadings  "  upon  the  trial  " 
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period  designated,  it  will  have  no  effect  upon  the  suit,  and  the 
rights  of  the  parties  will  remain  in  all  respects  as  if  no  offer  had 
been  made.^  But  if  the  plaintiff  chooses  to  entertain  and  act 
upon  an  offer  not  made  at  the  proper  time,  the  defendant  is 
bound  by  it.* 

rV.  SEEVICE  of  Offer  —  1.  In  General  —  Service  on  Party  or  Attorney. 
—  Under  some  of  the  statutes  providing  for  an  offer  of  judgment 
the  offer  is  required  to  be  served  on  the  plaintiff  personally,'  or 


of  an  issue  of  fact.  Where  an  offer  of 
judgment  was  made  after  the  referee 
had  allowed  an  amendment,  it  was 
held  that  such  offer  was  not  made  "  be- 
fore the  trial,"  as  required  by  Code 
Civ.  Pro.,  §  738,  and  that  such  offer 
did  not  affect  the  costs.  Warner  v. 
Babcock,  9  N.  Y.  App.  Div.  398. 

Offer  Taking  Effect  on  First  Day  of 
Term.  —  Under  the  Pub.  Stat.  Mass.,  c. 
167,  §  65,  an  offer  of  judgment  filed  by 
a  defendant  during  vacation  and  con- 
tinuing on  file  until  the  next  term  of 
the  court  wherein  the  action  is  pending 
takes  effect  on  the  first  day  of  that 
term,  and  is  to  be  entered  of  record  as 
of  that  day.  Madden  v.  Brown,  97 
Mass.  148. 

1.  Scammon  v.  Denio,  72  Cal.  393; 
Mansfield  v.  Fleck,  23  Minn.  61;  Sares 
V.  Matthews,  (Supreme  Ct.)  15  N.  Y. 
Supp.  510;  Herman  v.  Lyons,  10  Hun 
(N.  Y.)iii;  Walker  z/.  Johnson,  8  How. 
Pr.  (N,  Y.  Supreme  Ct.)  240;  Pomeroy 
V.  Hulin,  7  How.  Pr.  (N.  Y.  Supreme 
Ct.)  161. 

Amount  of  Eecovery  Disregarded.  —  In 
Sares  v.  Matthews,  (Supreme  Ct.)  15 
N.  Y.  Supp.  510,  it  was  held  that  an 
offer  of  judgment,  under  the  Code  Civ. 
Pro.  N.  Y.,  §  738,  must  be  made  at 
least  ten  days  before  the  trial  of  the 
cause,  and  if  made  later  and  refused 
by  the  plaintiff  it  will  have  no  effect 
upon  the  costs  of  the  suit,  no  matter 
what  the  recovery  may  be. 

Offer  After  Cause  Noticed  for  Trial. — 
Where  the  defendant's  offer  of  judg- 
ment is  not  made  until  after  the  plaintiff 
has  noticed  the  cause  for  trial,  it  can- 
not deprive  the  latter  of  the  right  of 
going  to  trial  on  his  notice,  just  as  if 
no  offer  had  been  made.  Walker  v. 
Johnson.  8  How.  Pr.  (N.  Y.  Supreme 
Ct.)  240. 

California  —  Trial  Conclnded  Within 
Five  Days  After  Offer.  —  An  offer  of 
judgment,  to  have  any  effect  upon  the 
costs,  must  be  made  within  the  time 
prescribed  by  the  statute.  Thus  where 
a  trial  was  concluded  within  five  days 


after  the  making  of  an  offer,  it  was 
held  that  under  Code  Civ.  Pro.  Cal., 
§  997,  the  offer  would  have  no  effect 
upon  the  costs.  Scammon  v.  Denio.  72 
Cal.  393. 

After  Judgment  in  Justice's  Court.  — 
Where,  after  judgment  had  been  ren- 
dered for  the  plaintiff  in  a  justice's 
court,  the  plaintiff  offered  to  reduce  the 
amount,  but  the  defendant  appealed  to 
the  County  Court,  wherein  the  judg- 
ment was  reduced  by  the  identical 
amount  offered  by  the  plaintiff  (more 
than  ten  dollars),  it  was  held  that  the 
defendant  was  entitled  to  costs,  as  the 
plaintiff's  offer  made  after  judgment 
was  of  no  force,  the  justice  having  no 
power  to  alter  the  judgment.  Allen  v. 
Swan,  32  Hun  (N.  Y.)  363. 

2.  Walker  v.  Johnson,  8  How.  Pr. 
(N.  Y.  Supreme  Ct.)  240. 

3.  Missouri  —  Personal  Service  on  Plain- 
tiff.—  Under  the  Missouri  statute,  an 
offer  of  judgment  must  be  served  on 
the  plaintiff  personally;  and  the  fact 
that  the  plaintiff's  attorney  knows  of 
the  offer,  or  of  the  service  of  the  offer 
upon  such  attorney,  is  not  sufficient. 
Enos  V.  St.  Louis,  etc.,  R.  Co.,  41  Mo. 
App.  269. 

Where  Several  Plaintiffs.  —  Where 
there  are  several  plaintiffs,  an  offer  of 
judgment  must  be  served  on  each  of 
them.  Enos  v.  St.  Louis,  etc.,  R.  Co., 
41  Mo.  App.  269. 

Proof  oj  Service.  —  Where  a  defend- 
ant seeks  to  have  costs  taxed  against 
the  plaintiff  on  the  ground  of  his  re- 
fusal of  an  offer  of  judgment,  and  fail- 
ure to  recover  a  more  favorable  judg- 
ment, it  must  be  shown  to  the  satisfac- 
tion of  the  court  that  a  written  offer 
was  served  on  the  plaintiff;  and  an 
aflBdavitof  the  service  of  such  notice  is 
not  conclusive,  and  oral  evidence  is 
admissible  to  contradict  such  affidavit. 
Enos  V.  St.  Louis,  etc.,  R.  Co.,  41  Mo. 
App.  269.  ^ 

In  Justice's  Court —  Sufficient  Serv- 
ice.—  Under  Rev.  Stat.  Mo.,  1889, 
§  6213,  providing   for  an  offer  of  judg- 
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on  his  attorney.* 

Offer  in  Open  Coart.  —  Under  other  statutes  the  offer  is  to  be  made 
in  open  court,  either  in  the  presence  of  the  plaintiff  or  at  a  time 
when  he  has  been  notified  that  it  will  be  made.* 

On  Appeal  from  a  Justice's  Court,  in  New  York,  an  offer  by  the 
respondent  to  allow  the  judgment  to  be  reduced  must  be  served 
on  the  appellant  and  the  justice.' 


ment  in  a  justice's  court,  it  was  held 
that  where  a  person  who  was  a  compe- 
tent witness  offered  to  deliver  to  the 
plaintiff  a  copy  of  the  defendant's  offer 
of  judgment,  and  the  plaintiff  refused 
to  take  it,  saying,  "  I  don't  want  none 
of  your  papers,"  the  service  was  suffi- 
cient. Lieurance  v.  McComas,  59  Mo. 
App.  118, 

Oregon  —  Offer  in  Answer.  —  V7here  an 
offer  of  judgment,  under  Hill't  Oregon 
Code,  §  520,  is  made  in  the  answer  in- 
stead of  in  a  separate  writing,  service 
thereof  is  not  necessary,  the  plaintiff 
being  presumed  to  take  notice  of  all 
matters  contained  in  the  pleadings. 
Hammond  v.  Northern  Pac.  R.  Co.,  23 
Oregon  157. 

Offer  and  Answer  Served  on  Same  Day. 
—  Where  both  the  answer  and  the  offer 
of  judgment  are  served  on  the  same 
day,  the  offer  may  be  deemed  to  have 
been  served  before  or  together  with  the 
answer,  according  to  the  intention  of 
the  parties  serving  it.  Kautz  v.  Van- 
denburgh,  77  Hun  (N.  Y.)  591. 

1.  Indiana  —  Service  on  Attorney.  — 
Service  of  an  offer  of  judgment  upon 
the  plaintiff's  attorney  will  bind  the 
client.     Holland  v.  Pugh,  16  Ind.  21. 

Notice  to  Defendant's  Attorney  Neces- 
sary.—  Where  a  defendant  has  em- 
ployed an  attorney  to  appear  for  him 
he  cannot  offer  j  udgment  without  notice 
to  the  attorney.  Webb  v.  Dill,  18  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  264. 

2.  Maxwell  v.  Dudley,  13  Bush  (Ky.) 
403;  Armstrong  v.  Spears,  18  Ohio  St. 
373;    New  Providence  v.   Halsey,  117 

U.  s.  337. 

Notice  Host  Be  Given.  —  Under  the 
Indiana  statute  embodied  in  Rev.  Stat. 
Ind.,  1896,  §  515,  providing  that  before 
an  action  for  the  recovery  of  money  is 
brought  against  any  person  he  may  go 
into  court  and  offer  to  confess  judg- 
ment for  a  specified  sum,  if  the  offer 
does  not  appear  to  have  been  made  in 
open  court  and  notice  of  the  time  and 
place  of  making  the  offer  does  not  ap- 
pear to  have  been  previously  given  to 
the   plaintiff,    the    offer   is   not   good. 
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Horner    v.    Pilkington,    11    Ind.   440. 

In  Fike  v.  France,  12  Ohio  St.  624,  it 
was  held  that  the.  offer  to  confess  judg- 
ment provided  for  by  section  498  of  the 
Code  (Rev.  Stat.  Ohio,  §  41 51),  m»ust 
be  made  in  open  court,  and  that  it  was 
not  sufficient  for  a  defendant  merely  to 
place  a  written  offer  on  file  with  the 
papers  in  the  case,  although  the  plain- 
tiff might  have  notice  that  such  offer 
had  been  so  made. 

Kansas.  —  Gen.  Stat.  I^an.,  1897,  c. 
95,  §  447,  provides  that  after  the  bring- 
ing of  an  action  for  the  recovery  of 
money  thedefendant  may  offer  in  court 
to  confess  judgment  for  a  specified 
amount.  Under  this  statute  the  plain- 
tiff must  either  be  present  in  court 
when  the  offer  is  made  or  he  must 
have  notice  thereof,  to  render  him 
liable  for  costs.  If  he  is  present  in 
court  and  the  attention  of  the  court 
is  called  to  the  offer  at  the  time  it  is 
made,  that  will  be  sufficient.  But  it 
will  not  be  sufficient,  even  if  the  plain- 
tiff is  present  in  court,  to  file  a  written 
offer  with  the  clerk  of  the  court,  with- 
out calling  attention  of  the  court  or  the 
plaintiff,  or  his  attorney  in  the  suit, 
thereto.  Van  Bentham  v.  Osage 
County,  49  Kan.  30. 

Nebraska.  —  Under  the  Nebraska  stat- 
utes an  offer  of  judgment  must  either 
be  served  on  the  plaintiff  or  his  attor- 
ney, or  must  be  made  in  open  court, 
the  plaintiff  being  present  or  having 
notice  thereof.  Rose  v.  Peck,  18  Neb. 
529- 

Indiana  —  Filing  Offer  and  Calling  At- 
tention Thereto.  —  The  filing  in  open 
court  of  an  offer  to  confess  judgment, 
and  calling  the  attention  of  the  plain- 
tiff's attorney  to  it,  constitute  a  suffi- 
cient service  of  the  offer  under  Rev. 
Stat.  Ind.,  1881,  §  514.  Keller  v. 
Allee,  87  Ind.  253. 

3.  Smith  V.  Hinds,  30  How.  Pr.  (N. 
Y.  Supreme  Ct.)  187;  Purvis  v.  Gray, 
39  How.  Pr.  (N.  Y.  Supreme  Ct.)  i. 

Service  on  Attorney.  —  Where  such 
appeal  is  made  by  an  attorney  for  the 
appellant,  the  service  must  be  on  the 
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2.  Service  of  Copy.  —  It  has  been  held  under  the  New  York 
statute  that  the  service  of  the  original  of  an  offer  of  judgment  is 
not  necessary,  and  that  the  service  of  a  copy  is  sufficient.* 

V.  ReQUIEEMENTS  of  OFFEE  —  1.  In  General  —  Compliance  with 
statute.  —  An  offer  of  judgment,  to  be  sufficient,  should  be  clearly 
within  the  terms  of  the  statute  under  which  it  is  made.*  It 
should  be  such,  and  made  at  such  a  time,  that  the  plaintiff  may 
at  once  avail  himself  of  it  and  take  judgment.' 


attorney  and  the  justice.  Purvis  v. 
Gray,  39  How.  Pr.  (N.  Y.  Supreme 
Ct.)  I. 

1.  Smith  V.  Kerr,  49  Hun  (N.  Y.)  29, 
15  Civ.  Pro.  Rep.  (N.  Y.)  126. 

In  Markes  v.  Epstein,  13  Civ.  Pro. 
Rep.  (N.  Y.  City  Ct.)  293,  it  was  held 
that  where  the  original  offer  of  judg- 
ment is  subscribed  by  the  party  mak- 
ing it  and  indorsed  with  the  name  of 
his  attorney,'  service  of  a  copy  thereof 
is  sufficient. 

Originals  Accidentally  Destroyed.  — 
Where  copies  of  an  offer  of  judgment 
and  the  affidavit  of  authority  were 
served  on  the  plaintiff's  attorney,  and 
the  nonproduction  of  the  originals  be- 
fore the  clerk  on  the  adjustment  of 
costs  was  explained  by  the  fact  that 
they  had  been  accidentally  destroyed 
by  fire,  it  was  held  that  the  service 
was  sufficient.  Smith  v.  Kerr,  49  Hun 
(N.  Y.)  29,  15  Civ.  Pro.  Rep.  (N.  Y.) 
126. 

Waiver  of  Irregfularity.  -r-  Where  a 
copy  of  an  offer  of  judgment,  instead 
of  the  original,  is  served  on  the  plain- 
tiff, the  irregularity,  if  there  is  any,  is 
waived  by  a  failure  to  return  it  with 
the  objections  specificaily  pointed  out. 
Markes  v.  Epstein,  13  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  293. 

Where  both  the  original  and  a  copy 
of  an  offer  of  judgment  were  presented 
to  the  plaintiff's  attorney,  who  re- 
turned the  original  with  a  written  ad- 
mission thereon  of  "  due  service  of  a 
copy,"  it  was  held  that,  admitting  that 
such  a  right  existed,  the  plaintiff  had 
waived  his  right  to  be  served  with  the 
original.  Noonan  v.  Smith,  12  Abb. 
N.  Cas.  (N.  Y.  C.  PI.)  337,  affirmed  84 
N.  Y.  672. 

2.  Henderson  v.  Bannister,  i  N.  Y. 
City  Ct.  125. 

Iowa  — Offer  Mnst  Be  for  Specified 
Amount.  —  An  offer  to  pay  a  sum  of 
money  and  costs  if  the  plaintiff  will 
dismiss  his  case  is  not  within  the  pro- 
visions of  section  3819  of  the  Iowa 
Code  of  1897,  providing  for  an  offer  of 


judgment  in  actions  for  the  recovery  of 
money.  The  offer  under  that  section 
must  be  to  allow  judgment  for  a  speci- 
fied amount.  Quinton  v.  Van  Tuyl,  30 
Iowa  554. 

Montana  —  Admission  in  Answer.  — 
Where  a  defendant  admitted  in  his  an- 
swer that  he  owed  the  amount  stated 
in  one  cause  of  action  in  the  com- 
plaint, it  was  held  that  this  was  not 
such  an  offer  of  judgment  as  was  con- 
templated by  Code  of  Civ.  Pro.  Mont., 
§  1800.     Cans  V.  Woolfolk,  2  Mont.  458. 

Ohio  —  Averment  of  Tender.  —  An 
averment  in  an  answer  that  the  de- 
fendant on  a  day  named  tendered  to- 
the  plaintiff  a  specified  sum  as  being 
the  amount  equitably  due  to  him  for 
his  alleged  cause  of  action,  and  that 
the  plaintiff  refused  to  receive  the 
same,  and  that  the  defendant  ever 
since  that  time  has  been,  and  still  is, 
ready  and  willing  to  pay  the  plaintiff 
the  sum  tendered,  with  interest  from 
the  day  when  the  tender  was  made, 
and  now  offers  to  confess  judgment 
therefor,  is  not  good  either  as  an 
"  offer  to  compromise,"  under  Rev. 
Stat.  Ohio,  §  5140,  or  as  an  "  offer  to 
confess  judgment,"  under  section  5141, 
because  not  made  in  the  manner  pre- 
scribed in  those  sections.  Armstrong 
V.  Spears,  18  Ohio  St.  373. 

3.  Bridenbecker  v.  Mason,  16  How. 
Pr.  (N.  Y.  Supreme  Ct.)  203. 

Offer  Subject  to  Provisions  of  Another 
Instrument.  —  The  offer  of  judgment 
described  by  the  statute  must  be  an 
unconditional,  unqualified  offer  upon 
which  the  clerk  can  enter  judgment 
without  further  proof  or  inquiry. 
Therefore  wliere  an  offer  was  made 
expressly  subject  to  the  provisions  of 
another  instrument  or  agreement,  and 
dependent  upon  the  question  whether 
or  not  a  default  had  been  made  in  the, 
payment  of  certain  promissory  notes 
other  than  those  mentioned  in  the 
complaint  (matters  which  could  only 
be  determined  by  testimony,  by  judi- 
cial action,  which  the  clerk  as  a  mere 
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Certainty.  —  The  offer  should  be  couched  in  clear,  precise  terms, 
free  from  doubt,  ambiguity,  or  indefiniteness,  so  that  by  accepting 
it  the  plaintiff  may  obtain  all  the  relief  to  which  he  is  justly 
entitled.*     If  it  is  so  uncertain  that  doubt  exists  as  to  whether  it 


ministerial  officer  could  not  take),  it 
was  held  that  a  judgment  entered 
thereon  was  not  only  irregular  but 
void.  Pinckney  v.  Childs,  7  Bosw. 
(N.  Y.)  660. 

Should  Be  for  Sum  Certain.  —  An  offer 
of  judgment  should  be  for  a  sum  cer- 
tain, so  that  if  accepted  judgment  for 
the  amount  can  be  entered  at  once. 
Marble  v.  Lewis,  36  How.  Pr.  (N.  Y. 
Supreme  Ct.)  337. 

Where  Amount  Easily  Ascertained.  — 
In  an  action  on  a  promissory  note,  the 
defendant  answered,  setting  up  coun- 
terclaims and  set-offs,  and  served  the 
following  offer  of  judgment:  "  Sir, 
take  notice  that  the  defendant  hereby 
offers  to  allow  the  plaintiff  in  this  ac- 
tion to  take  judgment  against  him  for 
the  amount  claimed  in  the  summons 
and  complaint,  less  the  amount  of  the 
two  notes  of  Joseph  Westfall,  set  up  in 
the  third  and  fourth  defenses  in  the 
answer,  and  for  costs  and  disburse- 
ments," It  was  held  that  as  the  bal- 
ance for  which  the  plaintiff  would  have 
been  entitled  to  enter  judgment  could 
have  been  easily  ascertained  by  the 
clerk  upon  a  computation  of  interest 
accrued  on  the  respective  notes,  the 
offer  was  sufficiently  specific.  Burnett 
V.  Westfall,  15  How.  Pr.  (N.  Y.  Su- 
preme Ct.]  420. 

1.  Post  V.  New  York  Cent.  R.  Co., 
12  How.  Pr.  (N.  Y.  Supreme  Ct.)  552; 
Pinckney  v.  Childs,  7  Bosw.  (N.  Y.) 
660. 

Uncertain  Offer  Hay  Be  Sefused.  —  In 
Upton  V.  Foster,  148  Mass,  592,  Mor- 
ton, C.  J.,  said:  "  The  statute  intends 
that  the  offer  shall  be  for  a  specified 
sum  as  damages,  and  that  it  shall  be 
clear  and  precise.  The  plaintiff  is  not 
required  to  take  the  responsibility 
of  accepting  or  rejecting  an  offer  of 
doubtful  construction  which  may  lead 
to  future  controversy." 

Offer  Intended  to  Entrap  Adversary.  — 
In  Bettis  v.  Goodwill,  32  How.  Pr.  (N. 
Y.  Supreme  Ct.)  137,  Daniels,  J.,  said: 
"  To  promote  the  object  designed  to  be 
accomplished  by  the  offer,  it  should  be 
required  to  be  couched  in  clear  and  ex- 
plicit language,  leaving  no  reasonable 
grounds  for  controversy  or  misunder- 
standing   respecting    the    relief    pro- 


posed by  it,  or  the  judgment  the  party 
would  be  entitled  to  enter  upon  the 
acceptance  of  it.  Otherwise  it  will 
often  be  doubtful  whether  the  party 
can  safely  avail  himself  of  it,  and  fur- 
ther litigation  will  become  necessary 
before  that  question  can  be  deter- 
mined. In  such  cases  the  offer  will 
frequently  become  a  snare,  instead  of 
a  benefit  as  the  law  designed  it.  For 
by  rejecting  it  when  by  a  very  close 
construction  of  its  terms  it  might  in- 
clude all  the  relief  the  party  afterwards 
proved  himself  entitled  to  recover,  he 
would  subject  himself  to  the  costs  of 
his  adversary  from  the  time  of  serving 
the  offer;  while  by  accepting  it  where 
a  subsequent  determination  should  as- 
certain it  to  be  too  contracted  in  its 
terms  for  the  real  justice  of  the  case, 
he  would  necessarily  be  deprived  of  so 
much  of  such  rights  as  the  offer  failed 
to  include.  This  would  have  the  effect 
of  rendering  the  offer  an  instrument  of 
positive  injustice  in  many  cases." 

Must  Be  Confined  to  Matters  in  Suit.  — 
An  offer  to  confess  judgment  under 
section  3818  of  the  Iowa  Code  of  1897 
must  be  confined  to  the  matters  in  suit 
in  order  to  be  sufficient.  Phillips  v. 
Shearer,  56  Iowa  261. 

Instifficient  Offers.  —  In  an  Action  to 
Recover  Dower,  the  defendant  offered 
judgment  for  the  recovery  of  five  and 
a  half  acres  of  the  land  claimed,  with- 
out further  description.  This  was  held 
to  be  too  indefinite  an  offer  to  serve  as 
a  foundation  for  a  judgment,  as  any 
judgment  rendered  on  such  an  offer 
would  have  been  void  for  uncertainty. 
Marble  v.  Lewis,  36  How.  Pr.  (^N.  Y. 
Supreme  Ct.)  337. 

In  an  Action  for  the  Foreclosure  of  a 
Mortgage  on  which  a  part  of  the  princi- 
pal is  not  yet  due,  if  the  defendant 
offers  judgment,  specifying  the  amount 
already  due,  but  without  providing  for 
a  judgment  fixing  the  amount  to  be- 
come due,  such  offer  is  not  sufficient, 
notwithstanding  the  complaint  contains 
an  allegation  of  such  amount,  which 
is  not  denied  by  the  answer.  Bettis  v. 
Goodwill,  32  How.  Pr.  (N.  Y.  Supreme 
Ct.)  137. 

In  an  Action  to  Recover  Possession  of 
Personal  Property,  if  pending  the  action 
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includes  an  offer  of  all  the  relief  which  the  party  receiving  it  is 
justly  entitled  to  recover,  the  party  making  it  cannot  complain  if 
he  is  afterwards  compelled  to  pay  the  costs  of  a  litigation  which  he 
had  it  in  his  own  power  to  avoid  by  merely  using  language  clearly 
comprehending  all  that  the  other  party  was  entitled  to  demand.* 
May  Offer  Full  Amount  of  Claim.  —  The  defendant's  right  to  offer 
judgment  is  not  confined  to  cases  in  which  he  would  offer  judg- 
ment for  only  a  part  of  the  plaintiff's  claim.  The  offer  may  be 
for  the  full  sum  demanded  by  the  plaintiff.* 


the  defendant  delivers  the  property  to 
the  plaintiff,  an  offer  of  judgment  is  of 
no  avail  unless  it  offers  to  allow  judg- 
ment determining  the  title.  Oleson  v. 
Newell,  12  Minn.  i86. 

Sufficient  Offers.  —  An  offer  in  writing 
to  be  defaulted,  made  by  the  defend- 
ant's attorney  in  these  words:  "And 
now  on  this  third  day  of  the  term  the 
defendant,  by  his  attorney,  comes  and 
offers  to  be  defaulted  for  the  sum  of 
seventy  dollars  damages  in  said  ac- 
tion," is  sufficient.  Gowdy  v.  Farrow, 
39  Me.  474. 

A  notice  in  writing  to  the  effect  that 
"  the  plaintiffs  are  hereby  notified  that 
the  defendants  offer  to  confess  judg- 
ment in  favor  of  the  plaintiffs  for  the 
sum  of  three  hundred  and  fifty  dollars, 
and  costs  of  suit  to  this  date,"  signed 
by  the  defendant's  attorney,  was  held 
to  be  a  sufficient  offer  of  judgment 
under  Rev.  Stat.  Ohio,  ^  5140.  Adams 
V.  Phifer,  25  Ohio  St.  301. 

An  offer  of  judgment  for  a  specified 
amount  "  with  costs  to  date;  said 
amount  to  be  a  full  settlement  of  the 
above  cause,"  is  sufficient.  The  words 
"  said  amount  to  be  a  full  settlement 
of  the  above  cause  "  were  held  not  to 
constitute  a  condition  on  which  the 
offer  was  made,  but  to  be  merely  the 
legal  and  logical  consequence  of  its  ac- 
ceptance. De  Long  v.  Wilson,  80  Iowa 
216. 

In  an  Action  to  Foreclose  a  Mechanic' s 
Lien,  an  offer"  to  allow  judgment  in 
this  action  establishing  the  amount  of 
the  plaintiff's  lien  at  the  sum  of  three 
hundred  dollars  and  costs,"  is  suffi- 
cient in  form  and  substance.  Pfister 
V.  Stumm,  7  N.  Y.  Misc.  Rep.  (Buffalo 
Super.  Ct.)  526. 

Consent  to  Entry  of  Judgment  Equiva- 
lent to  Offer. — Where  judgment  was 
entered  upon  an  indorsement  on  the 
summons  or  complaint,  signed  by  the 
defendant,  admitting  due  and  personal 
service  of  the  complaint,  waiving  the 
twenty  days'  time  for  answering,  and 


consenting  to  the  entry  of  judgment 
forthwith  for  the  amount  claimed,  it 
was  held  that  the  consent  that  judg- 
ment be  entered  was  the  equivalent  of 
an  offer  of  judgment  under  the  statute. 
White  V.  Bogart,  73  N.  Y.  256. 

Amendment  of  Offer,  —  In  Eagan  v. 
Moore,  11  Daly  (N.  Y.)  199,  it  was  held 
that  the  offer  of  judgment  could  be 
amended  ttunc  pro  tunc ;  that  where 
the  offer  was  supposed  by  both  parties 
to  be  in  proper  form  and  it  did  not  ap- 
pear that  the  plaintiff  had  been  misled, 
such  an  amendment  in  respect  to  the 
matter  of  form  merely  should  be 
allowed  upon  terms. 

Offer  by  Maker  of  Note  —  Name  of  As- 
signor Not  Mentioned.—  In  an  offer  by 
the  maker  of  a  note  to  confess  judg- 
ment, the  name  of  an  assignor  of  such 
note  need  not  be  noticed,  as  the  offer  is 
of  itself  an  admission  of  the  assignment 
and  a  waiver  of  any  other  proceeding. 
Harris  v.  Dailey,  16  Ind.  183. 

1.  Per  Daniels,  J.,  in  Bettis  v.  Good- 
will, 32  How.  Pr.  (N.  Y.  Supreme  Ct.) 
137. 

Offer  of  Sum  "  With  Interest."  —  Under 
the  code  provision  allowing  an  offer 
of  judgment  for  a  specified  sum, 
where  an  offer  is  made  of  a  certain  sum 
"  with  interest,"  without  specifying 
the  amount  of  the  interest  or  fixing  any 
date  for  its  computation,  the  words 
"  with  interest"  cannot  be  given  any 
significance.  Smith  v.  Bowes,  11  Daly 
(N.  Y.)  320. 

In  Upton  V.  Foster,  148  Mass.  592, 
an  offer  of  judgment  under  Pub.  Stat. 
Mass.,  c.  167,  §§  65,  66,  "  in  the  sum 
of  four  hundred  and  seven  and  ^^  dol- 
lars, principal  and  interest  due  to  date 
and  costs,"  was  held  to  be  an  offer  for 
$407.72  only,  which  sum  must  be  taken 
to  represent  the  principal  and  interest 
offered,. if  not  the  costs. 

2.  Ross  zi.  Bridge,  24  How.  Pr.  (N. 
Y.  Supreme  Ct.)  163,  15  Abb.  Pr.  (N. 
Y.)  150;  Boyd  V,  Ward  Furniture  Stove, 
etc.,  Co.,  38  Mo.  App.  210. 
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Insufficient  Offer  Nullity.  —  An  insufficient  offer  of  judgment  is 
nugatory  and  has  no  effect  upon  the  question  of  costs.* 

2.  Offer  in  Writing.  —  It  is  usually  a  requirement  of  the  statutes 
providing  for  an  offer  of  judgment  that  the  offer  shall  be  made  in 
writing;  *  and  it  has  been  held  that  such  offer  must  be  made  in  a 
separate  writing,  and  not  in  the  answer.* 

jtn  Justice's  Court.  —  In  actions  commenced  before  a  justice  of  the 
peace  the  provisions  requiring  the  offer  to  be  in  writing  are  not 
very  strictly  construed,  and  a  substantial  compliance  with  the 
statute  is  usually  sufficient.* 


1.  McClatchey  v.  Finley,  62  Iowa 
200;  Henderson  v.  Bannister,  i  N.  Y. 
City  Ct.  125. 

2.  Dowd  V.  Smith,  8  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  619;  Astor  v.  Palache, 
49  How.  Pr.  (N.  Y.  C.  PI.)  231;  Enos 
V.  St.  Louis,  etc.,  R.  Co.,  41  Mo.  App. 
269;  Van  Bentham  v.  Osage  County, 
49  Kan.  30. 

Verbal  Offer  of  No  Effect.  —  If  an  offer 
to  be  defaulted  is  not  made  in  writing, 
as  required  by  the  statute,  the  entry  of 
such  offer  on  the  docket  at  the  verbal 
direction  of  the  defendant's  attorney 
will  be  of  no  effect.  Huntz'.  Elliott,  20 
Me.  312. 

Iowa  —  Oral  Offer.  —  Under  Code 
Iowa  1897,  §  3818,  an  offer  to  confess 
judgment  may  be  made  orally  and 
need  not  be  made  of  record.  Where  a 
question  afterwards  arises  as  to  the 
amount  of  the  offer  parol  evidence  may 
be  received.  Barlow  v.  Buckingham, 
68  Iowa  169. 

3.  Armstrong  v.  Spears,  18  Ohio  St. 
373;  Tipton  V.  Tipton,  49  Ohio  St.  364. 

Iowa  —  Admissions  in  Pleadings  Not 
Contemplated, — Code  Iowa  1897, 55  3818, 
allowing  an  offer  to  confess  judgment, 
does  not  contemplate  admissions  or 
confessions  contained  in  the  pleadings. 
Davenport  v.  Chicago,  etc.,  R.  Co.,  38 
Iowa  633. 

In  Oregon  the  offer  of  judgment  pro- 
vided for  by  Hill's  Code,  §  520,  may 
be  made  as  well  in  the  answer  as  in  a 
separate  writing.  Hammond  v.  North- 
ern Pac.  R.  Co.,  23  Oregon  157. 

4.  Sufficient  Offer  in  Writing.  —  Where, 
in  an  action  before  a  justice,  the  agent 
of  the  defendants  read,  in  the  presence 
of  the  parties,  a  writing  signed  by  him 
as  agent  of  the  defendants,  offering  in 
its  terms  to  allow  the  plaintiffs  to  take 
a  judgment  in  the  case  for  a  specified 
sum  against  the  defendants,  and  deliv- 
ered the  same  to  the  justice,  it  was 
held    to    be    an    "offer    in    writing" 


within  the  contemplation  of  the  stat- 
ute.    Carpenter  v.  Kent,   11  Ohio  St. 

554. 

Answer  Entered  on  Docket.  —  Where, 
in  a  justice's  court,  in  an  action  to  re- 
cover damages  for  an  involuntary  tres- 
pass, the  defendant's  answer  that  he 
"  tenders  judgment  for  six  cents  and 
costs  up  to  to-day  "  was  entered  by  the 
justice  in  his  docket,  it  was  held  to  be 
a  sufficient  "  offer  in  writing."  Wil- 
liams V.  Ready,  72  Wis.  408. 

Oral  Offer  Reduced  to  Writing  by  Jus- 
tice.—  In  Masterson  v.  Homberg,  29 
Kan.  106,  which  was  an  action  in  a 
justice's  court,  the  parties  went  before 
the  justice  and  the  defendant  orally 
offered  judgment  for  a  specified  sum 
and  requested  the  justice  to  reduce  his 
offer  to  writing.  The  justice,  in  pur- 
suance of  such  request,  reduced  the 
offer  to  writing  and  filed  it  with  the 
papers  in  the  case,  at  the  same  time 
making  entry  on  his  docket  of  the  fact 
of  such  offer.  The  plaintiff,  after  hear- 
ing the  offer  and  the  defendant's  re- 
quest, refused  to  accept  the  offer.  It 
was  held  that  although  the  written 
offer  prepared  by  the  justice  was  not 
signed  by  the  defendant  or  by  any  one 
in  his  behalf,  and  though  it  might  not 
have  been  written  out  and  filed  with 
the  papers  in  the  case  until  shortly 
after  the  plaintiff  had  left  the  office,  it 
was  nevertheless  a  sufficient  compli- 
ance with  Gen.  Stat.  Kan.,  1897,  c.  103, 
§  154,  which  requires  such  offer  to  be 
in  writing. 

No  Presumption  that  Offer  Not  in  Writ- 
ing. —  Where,  in  an  action  for  money 
in  a  justice's  court,  it  is  shown  by  the 
docket  of  the  justice  that  prior  to  the 
day  of  the  trial  the  defendant  offered 
judgment  for  a  specified  sum,  which 
the  plaintiff  refused,  there  is  no  pre- 
sumption that  the  offer  was  not  in 
writing;  and  in  such  case  the  decision 
of  the  District  Court  on  a  motion  to 
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Including  CostL 


Offer  Should  Be  Signed.  —  When  an  offer  of  judgment  is  required  to 
be  in  writing,  it  should  be  signed,  so  that,  if  accepted,  the  plain- 
tiff may  file  it  in  court  and  take  judgment  for  the  amount  offered,* 

3.  Including  Costs.  —  Under  most  of  the  statutes  it  is  held  that 
an  offer  of  judgment  must  include  an  offer  of  the  costs  already 
accrued.* 

"  Costs  to  Date  »  —  "  Accrued  Costs."  —  It  is  generally  sufficient  if  the 
offer  be  for  "  costs  to  date  "  or  "  accrued  costs,"  as  the  costs  of 
entering  judgment. are  held  to  be  covered  thereby.* 


tax  costs  to  the  plaintiff,  for  the  reason 
that  the  judgment  did  not  exceed  the 
offer,  will  not  be  molested.  Underhill 
V.  Shea,  21  Neb.  154. 

1.  Ossenkop  v.  Akeson,  15  Neb.  622. 
May  Be  Signed  by  Defendant's  Attorney. 

—  An  offer  in  writing  to  allow  judg- 
ment, signed  by  the  defendant's  attor- 
ney, is  equivalent  to  an  offer  signed  by 
the  defendant.  Sterne  v.  Bentley,  3 
How.  Pr.  (N.  Y.  Supreme  Ct.)  331; 
Sherman  v.  Shisler,  6  N.  Y.  Misc.  Rep. 
(Buffalo  Super.  Ct.)  203. 

Need  Not  Be  Acknowledged.  —  An  offer 
of  judgment  need  not  be  acknowl- 
edged by  the  party  making  it;  the  stat- 
ute only  requires  the  offer  to  be  signed. 
Pfister  V.  Stumm,  7  N.  Y.  Misc.  Rep. 
(Buffalo  Super.  Ct.)  526. 

2.  New  York.  —  In  Megrath  v.  Van 
Wyck,  3  Sandf.  (N.  Y.)  750,  decided  in 
January,  1851,  it  was  held  that  under 
the  code  provision  as  it  then  stood  an 
offer  of  judgment  need  not  contain  any 
offer  of  costs  to  that  time,  but  that  on 
entering  judgment  the  plaintiff  was 
entitled  to  costs  as  a  matter  of  course. 
But  by  Act  July  10,  1851,  the  section 
of  the  code  was  amended  so  as  to  re- 
quire that  an  offer  must  be  to  allow 
judgment  to  be  taken  "  with  costs." 
Ranney  v.  Russell,  3  Duer  (N.  Y.)  689. 

Indiana.  —  Under  the  statute  em- 
bodied in  Rev.  Stat.  Ind.,  1896,  §  514,  an 
offer  to  confess  judgment,  to  be  suffi- 
cient, must  offer  costs  up  to  the  time 
of  confession.  Harter  v.  Comstock,  11 
Ind.  525. 

Wisconsin.  —  An  offer  of  judgment, 
unaccompanied  by  any  offer  to  pay  the 
costs  up  to  the  time  when  such  offer 
was  made,  is  not  sufficient,  under  Rev. 
Stat.  Wis.,  §  3627,  to  entitle  the  de- 
fendant to  costs  subsequently  accruing. 
Warden  v.  Sweeney,  86  Wis.  161. 

In  an  Action  for  the  Wrongful  Cutting 
of  Timber,  an  offer  of  judgment  made 
under  Rev.  Stat.  Wis.,  §  4269,  need  not 
offer   for  the   costs   also:    the  offer  is 


sufficient  if  merely  for  a  specified  sum 
as  damages.  Brown  v.  Bosworth,  58 
Wis.  379. 

Oregon  —  Need  Not  Offer  Costs.  —  An 
offer  of  judgment  under  Hill's  Code, 
§  520,  if  accepted,  carries  all  costs  of 
the  action  by  force  of  the  statute,  pro- 
vided it  be  for  more  than  fifty  dollars, 
and  such  offer  need  not  provide  for 
costs  at  all.  Hammond  v.  fJorthem 
Pac.  R.  Co.,  23  Oregon  157. 

3.  New  York— "Costs  to  Date."  — An 
offer  of  judgment  by  a  defendant  for  a 
specified  amount  having  been  refused 
by  the  plaintiff,  the  latter  afterwards 
recovered  a  less  favorable  judgment, 
but  was  allowed  his  costs,  on  the 
ground  that  the  offer  was  a  nullity  and 
did  not  protect  the  defendant  against 
costs  subsequently  offered,  because  of 
the  addition  of  the  words  "  to  date," 
as,  in  case  of  acceptance,  the  plaintiff 
would  have  been  compelled  to  incur 
the  fees  for  the  entry  of  judgment. 
This  was  held  to  be  erroneous,  as  the 
costs  of  judgment  were  a  portion  of  the 
costs  "  to  date,"  and  those  words  were 
merely  surplusage.  Lynk  v.  Weaver, 
128  N.  Y.  171.  But  see  Leslie  v.  Wal- 
rath,  45  Hun  (N.  Y.)  18;  Henderson  v. 
Bannister,  i  N.  Y.  City  Ct.  125. 

Indiana — 'M//  Costs  to  This  Date.** 
—  Under  Rev.  Stat.  Ind.,  1881,  §  514. 
allowing  the  defendant  at  any  time  be- 
fore the  trial  to  serve  upon  the  plaintiff 
an  offer  in  writing  to  allow  the  judg- 
ment to  be  taken  against  him  for  a 
sum  or  property  to  the  effect  therein 
specified,  with  costs,  an  offer  for  a 
specified  sum  "  and  all  costs  to  this 
date,"  filed  in  open  court,  and  at  the 
time  refused  by  the  plaintiff's  attorney, 
was  held  to  be  sufficient.  Keller  v. 
Allee,  87  Ind.  252. 

"^  Accrued  Costs."  —  An  offer  to  con- 
fess judgment  for  a  specified  sum  and 
"  the  accrued  costs,"  is  good.  Hol- 
land V.  Pugh,  16  Ind.  21. 

"  Costs  Accrued  to  the  Present  Time.** 
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4.  Affidavit  as  to  Attorney's  Authority.  —  Under  the  New  York 
statute  if  an  offer  of  judgment  is  served  by  the  defendant's  attor- 
ney there  must  be  annexed  thereto  an  affidavit  that  the  attorney 
has  been  duly  authorized  to  make  the  offer.* 

When  No  Affidavit  Is  Annexed  to  the  offer  it  is  of  no  force,*  and  the 
plaintiff  need  not  either  accept  or  reject  it,  but  may  proceed  with 
the  action  as  if  such  offer  had  not  been  made.^ 

VI.  Acceptance  of  Offek  —  1.  In  General  —  The  statutes  irsuaiiy 
Provide  that  if  the  plaintiff  within  a  specified  time  after  the  offer 
notifies  the  defendant's  attorney  that  he  accepts  the  offer,*  judg- 


—  An  offer  made  by  the  defendant  be- 
fore the  trial  of  a  pending  action  to 
*'  confess  judgment  for  thirty  dollars, 
with  costs  accrued  to  the  present 
time,"  was  held  to  be  sufficient.  Rose 
V.  Grinstead,  53  Ind.  202. 

Oregon  —  Costs  Already  Accrued.  —  The 
fact  that  an  offer  of  judgment  under 
Hill's  Code,  §  S2o,  provides  only  for 
the  costs  already  accrued,  and  not  for 
the  costs  of  entering  judgment,  does 
not  render  it  ineffectual,  and  the  limi- 
tation thereby  attempted  to  be  made  is 
void.  Hammond  v.  Northern  Pac.  R. 
Co.,  23  Oregon  157. 

Minnesota  —  " Accrued  Costs."  —  An 
offer  of  judgment  for  a  specified  sum 
and  "  accrued  costs  "  is  a  substantial 
compliance  with  the  provisions  of  Gen. 
Stat.  1894,  §  5405.  Upon  the  accept- 
ance of  such  offer  the  plaintiff's  right 
to  enter  judgment  carries  with  it  the 
costs  lawfully  taxable  to  carry  the  offer 
into  effect.  Petrosky  v.  Flanagan,  38 
Minn.  26. 

1.  N.  Y.  Code  Civ.  Pro.,  §  740;  Per- 
Ine  V.  Wiggins,  18  Civ.  Pro.  Rep,  (N. 
Y..  Supreme  Ct.)  172. 

Authority  to  Appear.  —  The  authority 
to  a  defendant's  attorney  to  appear  for 
him  empowers  such  attorney  to  offer 
judgment  on  behalf  of  his  client,  and 
having  sworn  to  his  authority  to  appear 
generally,  he  need  not  swear  to  his  au- 
thority to  make  the  offer.  Fowler  v. 
Haynes,  91  N.  Y.  346. 

2.  Riggs  V.  Waydell,  78  N.  Y.  586; 
Ferine  v.  Wiggins,  18  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  172;  McFarren  v. 
St.  John,  14  Hun  (N.  Y.)  387. 

Offer  Not  Amendable.  —  In  Werbolow- 
sky  V.  Greenwich  Ins.  Co.,  14  Abb.  N. 
Cas.  (N.  Y.  City  Ct.)  96,  it  was  held  that 
where  an  attorney  offered  judgment 
without  an  affidavit  of  authority,  such 
•ffer  was  insufficient  in  substance  and 
was  not  amendable. 

Kotion   to  Allow   Service  of  Affidavit 


Nunc  Pro  Tunc.  —  The  defendant's  at- 
torney made  an  offer  of  judgment 
without  annexing  thereto  the  affidavit 
of  authority  required  by  the  Code  of 
Civil  Procedure,  and  the  plaintiff  hav- 
ing recovered  less  than  the  amount 
offered,  the  defendant's  attorney  moved 
the  court  to  allow  him  to  serve  the  re- 
quired affidavit  nu7ic  pro  tunc,  and  for 
an  extra  allowance,  which  motion  was 
denied.  It  was  held  that  such  amend- 
ment was  in  the  discretion  of  the 
court,  and  an  order  denying- the  appli- 
cation therefor  was  not  reviewable  in 
the  Court  of  Appeals.  Riggs  v.  Way- 
dell, 78  N.  Y.  5S6. 

Eefusal  of  Offer  Not  Waiver  of  Defect. 
—  Where  the  defendant's  attorney  fails 
to  annex  to  his  offer  of  judgment  an 
affidavit  showing  his  authority  to  make 
it,  a  notice  served  upon  such  attorney 
by  the  plaintiff's  attorney  declining  the 
offer,  without  pointing  out  such  defect, 
is  not  a  waiver  thereof.  Riggs  v. 
Waydell.  78  N.  Y.  586. 

Affidavit  Verified  by  Clerk  —  Waiver  of 
Irregularity.  —  Where  the  affidavits  as 
to  the  authority  to  make  certain  offers 
were  verified  by  the  managing  clerks 
of  the  attorneys  for  the  defendant,  it 
was  held  that  the  omission  to  annex 
the  proper  affidavit  was  merely  an 
irregularity,  which  was  waived  by  the 
acceptance  of  the  offers  and  the  entry 
of  judgment  thereon.  Citizens'  Nat. 
Bank  v.  Shaw,  46  Hun  (N.  Y.)  589. 

3.  McFarren  v.  St.  John,  14  Hun  (N. 
Y.)  3S7. 

4.  Formal  Acceptance  Not  Necessary.  — 
In  White  v.  Bogart,  73  N.  Y.  256,  il 
was  held  that  although  there  was  no 
formal  acceptance  of  the  offer,  it  was 
accepted  in  fact  by  the  entry  of  judg- 
ment; and  that  the  want  of  a  formal 
acceptance  in  writing,  to  be  filed  with 
and  made  a  part  of  the  record,  was  an 
irregularity  merely,  not  affecting  the 
validity  of  the  judgment,  but  such  ac- 
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ment  shall  be  entered  thereon  accordingly.* 

2.  Time  of  Acceptance  —  Necessity  to  Accept  Within  Statutory  Time.  — 
The  statutes  generally  prescribe  a  time  within  which  the  plaintiff 
may  elect  whether  to  accept  or  refuse  the  defendant's  offer  of 
judgment,*  and  where  the  offer  is  not  accepted  within  the  speci- 


ceptance  might  be  filed  at  any  time, 
nunc  pro  tunc,  by  leave  of  the  court,  or 
might  be  waived  by  the  party. 

Justice's  Court  —  Verbal  Acceptance.  — 
In  a  justice's  court  the  defendant  made 
an  offer  of  judgment  in  due  form  which 
was  verbally  accepted  in  the  presence 
of  the  court  and  of  the  parties,  and 
judgment  was  entered  thereon  imme- 
diately. It  was  held  that  the  defend- 
ant could  not  afterwards  raise  the 
objection  that  the  acceptance  was  not 
in  writing,  as  directed  by  the  statute; 
that  as  the  acceptance  was  placed  on 
the  docket  by  the  justice  in  the  pres- 
ence and  by  the  direction  of  the  par- 
ties, it  was  to  all  intents  and  purposes 
an  acceptance  in  writing.  Beecher  v. 
Kendall,  14  Hun  (N.  Y.)  327. 

Where  an  Offer  Is  Served  by  Mail  the 
plaintiff  in  New  York  is  entitled  to 
twenty  days  within  which  to  elect 
whether  he  will  accept  or  reject  such 
offer.  Van  Allen  v.  Glass,  60  Hun  (N. 
Y.)  546. 

Code  Civ.  Pro.  N.  Y.,  §  738,  pro- 
vides  that  where  there  is  personal  serv- 
ice of  the  offer,  the  plaintiff  shall  have 
ten  days  within  which  to  make  his 
election. 

1.  May  Be  Entered  Without  Direction  of 
Court.  —  Upan  a  written  offer  by  the 
defendant  judgment  may  be  entered 
without  the  direction  of  a  judge  of  the 
court.  Hill  V.  Northrop,  9  How.  Pr. 
(N.  Y.  Supreme  Ct.)  525. 

May  Be  Entered  for  Full  Amount  of 
Claim.  —  A  judgment  may  be  entered 
upon  an  offer  for  the  full  amount  of 
the  plaintiff's  claim.  Ross  v.  Bridge, 
15  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  150, 
24  How.  Pr.  (N.  Y.)  163;  Boyd  v.  Ward 
Furniture  Stove,  etc.,  Co.,  38  Mo.  App. 
210. 

May  Be  Entered  Before  Betum  Term,  — 
Under  Rev.  Stat.  Mo.,  1889,  §  2191, 
providing  for  an  offer  of  judgment, 
judgment  may  be  entered  before  the 
return  term  of  the  writ.  Boyd  v. 
Ward  Furniture  Stove,  etc.,  Co.,  38 
Mo.  Anp.  210. 

Justice's  Court  —  Judgment  Entered 
Immediately.  —  The  New  York  Code  of 
Civil  Procedure  provides  that  in  ac- 
tions before  a  justice  of  the  peace,  the 


defendant,  on  the  return  of  process  and 

before  answering  in  the  action,  may 
make  a  written  offer  of  judgment,  and 
that  the  plaintiff  shall  thereupon,  be- 
fore any  other  proceeding  shall  be  had, 
determine  whether  he  will  accept  or 
reject  such  offer,  and  authorize  the 
justice,  in  case  the  plaintiff  accepts 
such  offer  in  writing,  to  file  the  offer  of 
acceptance  and  render  judgment  ac- 
cordingly. Under  this  section  it  was 
held  that  the  words  "  on  the  return  of 
process  "  did  not  limit  the  authority  to 
the  return  day  specified  in  the  process, 
but  that  it  might  be  exercised  immedi- 
ately after  service  and  actual  return 
thereof.  Fowler  v.  Haynes,  91  N.  Y. 
346. 

2.  In  Maine,  under  Rev.  Stat.  1883,  c. 
82.  §  25,  it  is  the  right  of  the  defend- 
ant to  have  the  time  within  which  the 
plaintiff  may  accept  his  offer  to  be  de- 
faulted fixed  by  the  court.  Oilman  v. 
Pearson,  47  Me.  352;  Hartshorn  v. 
Phinney,  48  Me.  300. 

Where  No  Time  Fixed.  —  Where  a 
defendant  caused  an  offer  to  be  en- 
tered upon  the  docket  for  a  specified 
sum,  but  had  no  time  fixed  for  its  ac- 
ceptance, it  was  held  that  the  plaintiff 
might  accept  it  at  any  time  before  it 
was  revoked.  Hartshorn  v.  Phinney, 
48  Me.  300. 

Offer  Amounts  to  Stipulation  on  Part  of 
Defendant.  —  An  offer  in  writing  to 
allow  judgment  amounts  to  a  stipula- 
tion on  the  part  of  the  defendant,  and 
precludes  him  from  taking  any  steps 
in  the  cause  until  after  the  plaintiff's 
right  to  accept  or  refuse  has  been  exer- 
cised, or  the  time  limited  has  expired. 
Walker  v.  Johnson,  8  How.  Pr.  (N.  Y. 
Supreme  Ct.)  240. 

Offer  Cannot  Be  Withdrawn  Within 
Specified  Time.  —  An  offer  of  judgment 
once  made  "annot  be  withdrawn  within 
the  ten  days  allowed  the  plaintiff  bv 
statute  for  acceptance,  and  if  the  plain- 
tiff within  that  time  accepts  the  offer 
he  may  enter  judgment  accordingly, 
notwithstanding  an  attempt  by  the  de- 
fendant to  withdraw.  Hackett  v.  Ed- 
wards, 22  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  659;  McVicar  v.  Keating,  19  N.  Y. 
App.  Div.  581. 
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fied  time,  the  plaintiff  is  not  entitled  to  avail  himself  of  it  there- 
after.' 

3.  Effect  of  Acceptance  —  ^.  Control  of  Court  After 
Acceptance  —  (i)  Amendment  of  Judgment. — An  offer  of 
judgment  accepted  by  the  plaintiff  is  a  contract  which  becomes 


Parol  Notice  of  Befosal — Subsequent 
Acceptance.  —  Notice  of  the  election  by 
the  plaintiff  to  reject  an  offer  of  judg- 
ment cannot  be  made  by  parol  so  as  to 
be  binding  on  the  plaintiff  and  deprive 
him  of  his  rights  to  accept  the  offer  and 
give  notice  thereof  in  writing  within 
the  time  allowed  by  the  code.  Walker 
V.  Johnson,  8  How.  Pr.  (N.  Y.  Supreme 
Ct.)  240. 

Amendment  of  Complaint  After  Offer  — 
Decrease  of  Claim.  — After  an  offer  of 
judgment  by  the  defendant  the  plain- 
tiff amended  his  complaint,  omitting 
some  of  the  causes  of  action  and  reduc- 
ing the  recovery  sought.  It  was  held 
that  the  offer  ceased  to  be  binding  upon 
either  party  and  became  a  nullity. 
Woelfle  V.  Schmenger,  12  Civ.  Pro. 
Rep.  (N.  Y.  City  Ct.)  312. 

Increase  of  Claim.  —  In  Brooks  v. 
Mortimer,  10  N.  Y.  App.  Div.  518,  the 
defendant  offered  judgment,  includ- 
ing interest  from  the  date  when  it 
was  claimed.  Thereafter  the  plaintif 
sought  to  amend  his  complaint  so  as 
to  increase  the  interest.  It  was  held 
that  such  an  amendment  should  not 
be  allowed,  unless  on  condition  that 
the  defendant  be  allowed  to  make  a 
corresponding  amendment  in  his  offer; 
otherwise,  if  the  sum  recovered  under 
the  original  claim  proved  to  be  no 
more  than  the  offer,  then  the  defend- 
ant was  entitled  to  his  costs. 

1.  Holmes  v.  Hamburg,  47  Iowa 
348;  Oilman  v.  Pearson,  47  Me.  352; 
Wentworth  v.  Lord,  39  Me.  71  \overrul- 
ing  Boynton  v.  Frye,  33  Me.  216];  Ma- 
zanec  v.  Manhattan  Invest.,  etc.,  Co., 
2  N.  Y.  App.  Div.  489;  Courtright 
V.  Staggers,  15  Ohio  St.  511;  Orth  v. 
Zion's  Co-operative  Mercantile  Inst.,  5 
Utah  419.  See  also  Auley  v.  Oster- 
man,  65  Wis.  118. 

Ill  Orth  V.  Zion's  Co-operative  Mer- 
cantile Inst.,  5  Utah  419,  the  defendant 
offered  judgment  for  seventy-five  dol- 
lars, under  Utah  Code  Civ.  Pro.,  §  780, 
which  the  plaintiff  refused,  offering 
to  take  one  hundred  dollars,  which 
the  defendant  refused.  It  was  held  that 
the  plaintiff  could  not  afterward  take 
judgment  for  seventy-five  dollars,  al- 
though   before    the   trial   he  sent   the 


defendant  a  notice  of  acceptance  of  the 
former  offer. 

Judgment  Dependent  on  Verdict.  —  If, 
after  the  offer  to  be  defaulted,  the 
plaintiff  elects  to  proceed  to  trial,  judg- 
ment in  the  case  must  depend  on  the 
.verdict  rendered,  and  the  plaintiff  is 
not  then  entitled  to  judgment  for  the 
amount  of  the  offer.  Wentworth  v. 
Lord,  39  Me.  71,  overruling  Boynton  v. 
Frye.  33  Me.  216. 

Offer  to  Accept  Buring  Trial.  —  Where, 
in  an  action  to  recover  money  paid  on 
a  contract,  the  plaintiff  did  not  accept 
the  defendant's  offer  within  the  time 
limited,  but  upon  the  trial  offered  to  do 
so,  it  was  held  that  a  judgment  could 
not  be  entered  at  that  time  upon  such 
offer.  Mazanec  v.  Manhattan  Invest., 
etc.,  Co.,  2  N.  Y.  App.  Div.  489. 

Waiver  by  Proceeding  to  Trial.  — 
Where,  after  an  offer  of  judgment,  the 
plaintiff  proceeds  to  trial  before  the  ex- 
piration of  the  ten  days  allowed  him 
in  which  to  accept  or  reject  the  offer, 
he  waives  the  right  to  avail  himself  of 
such  offer.  Guttroff  v.  Wallach,  3 
Misc.  Rep.  (N.  Y.  City  Ct.)  136. 

Appeal  from  Justice's  Court.  —  Where 
a  plaintiff  in  a  justice's  court  refuses 
an  offer  of  jud'^ment,  he  is  not  entitled 
to  a  judgment  for  that  amount  on  ap- 
peal; nor  is  the  amount  of  recovery  to 
be  affected  by  such  offer.  Courtright 
z'.  Staggers,  15  Ohio  St.  511. 

Defendant  Entitled  to  All  Advantages 
of  Offer.  —  Where  an  offer  to  be  de- 
faulted is  not  accepted  within  the  time 
fixed,  the  plaintiff  cannot  afterwards 
take  advantage  of  it;  but  the  defendant 
will  be  entitled  to  all  advantages  of  it 
so  far  as  regards  costs.  Gilmer  v. 
Pearson,  47  Me.  352. 

Amount  Admitted  Due  by  Answer. — 
Where  a  defendant  offered  judgment 
for  a  specified  sum,  which  was  not 
accepted,  and  thereafter  the  defend- 
ant answered  contesting  the  plaintiff's 
claim  for  all  sums  beyond  the  amount 
offered,  it  was  held  that  the  plaintiff 
had  a  right  to  an  order  that  the  defend- 
ant pay  to  him  the  amount  of  said  offer 
which  was  admitted  by  the  answer  to 
be  due.  Wireman  v.  Remington  Sew- 
ing Mach.  Co.,  39  N.  Y.  Super.  Ct.  314. 
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executed  on  the  payment  of  the  judgment  entered  thereon,  and 
the  court  cannot  alter  or  amend  it  without  the  consent  of  the 
parties.* 

(2)  'Vacation  of  Judgment  for  Fraiid.  —  The  judgment  will  not 
be  set  aside,  on  the  ground  that  it  was  entered  to  defraud  credit- 
ors, unless  the  fraudulent  intent  of  the  parties  is  clearly  shown.* 

b.  Res  Judicata.  —  A  general  offer  of  judgment  which  is 
accepted  and  upon  which  judgment  is  entered  concludes  the 
party  accepting  it  from  bringing  a  new  action  for  any  part  of  the 
claim  embraced  in  the  complaint  and  which  might  have  been 
litigated  in  the  action.' 

c.  As  TO  Costs.  —  Where  the  plaintifif  accepts  an  offer  of 
judgment,  he  is  entitled  to  costs  up  to  the  time  of  the  offer,* 


1.  Stilwell  V.  Stilwell,  81  Hun  (N.  Y.) 

392. 

2.  Lindsley    v.    Van    Cortlandt,    67 
Hun  (N.  Y.)  US- 
Actual  Fraud    Must    Be   Shown.  —  In 

Beards  v.  Wheeler,  11  Hun  (N.  Y.)  539, 
it  was  held  that  a  judgment  upon  an 
offer  which  was  made  while  the  de- 
fendant was  insolvent  and  with  intent 
to  give  priority  to  the  plaintiff  therein 
was  not  fraudulent  where  no  actual 
fraud  was  shown. 

Offer  in  Favor  of  Debtor's  Son.  —  In 
Stein  V.  Levy,  55  Hun  (N.  Y.)  381,  it 
was  held  that  the  debtor  might  offer 
judgment  in  an  action  brought  against 
him  by  his  son,  to  whom  he  was  justly 
indebted,  and  thus  give  the  son  a  pref- 
erence over  other  creditors. 

To  Avoid  Confession  of  Judgment.  — 
Where  a  plaintiff  serves  his  summons 
and  complaint  under  Code  Civ.  Pro. 
N.  Y.,  §  738,  and  the  defendant  offers 
judgment,  upon  which  offer  judgment 
is  entered,  if  the  practice  is  regular, 
the  claim  an  honest  one,  and  the  pro- 
ceeding bona  fide,  the  judgment  will 
not  be  set  aside  at  the  suit  of  another 
creditor,  on  the  ground  that  this  method 
was  adopted  for  the  purpose  of  avoid- 
ing the  statutory  requirements  in  case 
of  judgment  by  confession.  The 
creditor  is  given  by  statute  three 
months  for  obtaining  judgment,  and 
it  is  no  objection  that  he  adopts  one  of 
these  methods  in  order  to  avoid  an- 
other. Trier  v.  Herman,  115  N.  Y. 
163,  affirming  44  Hun  (N.  Y.)  489.  But 
see  Ross  v.  Bridge,  15  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  150. 

3.  Davies  v.  New  York,  93  N.  Y.  250. 
In    Freudenheim   v.    Raduziner,     10 

Misc.  Rep.  (N.  Y.  City  Ct.)  500,  which 
was  an  action   for   the  price  of  goods 


sold,  the  defendant  alleged  part  pay- 
ment by  note  and  offered  judgment  for 
the  balance,  with  interest  and  costs, 
which  offer  the  plaintiff  accepted.  It 
was  held  that  the  acceptance  of  such 
offer  was  a  bar  to  further  proceedings 
on  the  balance  of  the  claim,  though  the 
plaintiff  still  had  his  right  of  recovery 
on  the  note. 

Items  of  Account.  —  An  offer  of  judg- 
ment in  an  action  for  a  balance  on  mu- 
tual accounts,  if  accepted,  will  bar  any 
further  recovery  upon  any  items  of  the 
accounts,  unless  such  items  had  been 
omitted  through  mistake  or  fraud. 
Manning  v.  Irish,  47  Iowa  650. 

Petition  Embracing  Two  Causes  of  Ac- 
tion. —  Where,  after  the  filing  of  a  pe- 
tition embracing  two  causes  of  action, 
the  defendant  offered  judgment  for  a 
specified  amount,  which  was  accepted, 
it  was  held  that  both  claims  were 
thereby  settled  and  adjusted.  The 
accepted  offer  stood  in  place  of  a  judg- 
ment of  the  court.  Robertson  v.  Cen- 
tral R.  Co.,  57  Iowa  376. 

4.  Whitten  v.  Palmer,  50  Me.  125; 
Douglass  V.  Macdurmid,  2  How.  Pr. 
N.  S.  (N.  Y.  City  Ct.)  289. 

Extra  Allowance  to  Plaintiff.  —  Where 
an  offer  of  judgment  is  made  and  ac- 
cepted, the  court  has  power  to  grant 
the  plaintiff  an  extra  allowance.  Coates 
V.  Goddard,  34  N.  Y.  Super.  Ct.  118. 
But  see  Pool  v.  Osborn,  8  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  232. 

Amount  Below  Jurisdiction  of  Court.  — 
Where,  in  an  action  on  a  contract,  the 
defendant,  under  Rev.  Stat.  Mo.,  1889. 
§  2191,  offered  judgment  in  writing 
for  a  specified  sum,  which  was  ac- 
cepted and  judgment  entered  there- 
on, it  was  held  that  the  defendant  was 
not  entitled  to  a  judgment  for  costs,  on 
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provided  the  amount  of  the  offer  be  sufficient  to  carry  costs;* 
but  he  is  not  entitled  to  any  costs  which  may  accrue  subsequently 
to  the  offer.* 

VII.  Effect  of  Refusal  of  Offer  as  to  Costs  —  1.  Where 
Eecovery  More  Favorable  than  Offer.  —  Where  a  plaintiff  refuses 
an  offer  of  judgment  and  thereafter  recovers  a  judgment  that  is 
more  favorable  to  him  than  the  offer,  the  case  stands  as  though 
no  such  offer  had  been  made,  and  the  plaintiff  is  entitled  to  full 
costs.*     But  if  an  issue  is  raised  on  new  matter  alleged  by  the 


the  ground  that  the  sum  for  which 
judgment  was  offered  and  accepted 
was  below  the  jurisdiction  of  the  court. 
Lee  V.  Stern,  22  Mo.  575. 

1.  Neither  Party  Entitled  to  Costs.  — 
Where  the  plaintiff  accepted  the  offer 
of  judgment  for  an  amount  less  than 
that  which  by  the  statute  will  entitle 
him  to  costs  (namely,  fifty  dollars), 
neither  party  is  entitled  to  costs.  Mof- 
fett  V.  Deom,  8  Civ.  Pro.  Rep.  (N.  Y. 
City  Ct.)  85,  distinguishing  Johnson  v. 
Sagar,  10  How.  Pr.  (N.  Y.  Supreme  Ct.) 
552. 

Amotmt  with  Interest  Sufficient  to  Carry 
Costs.  —  The  right  of  parties  to  costs  is 
determined  as  of  the  time  of  trial. 
Therefore  where  a  defendant  offers 
judgment  for  an  amount  less  than  that 
entitling  the  plaintiff  to  costs,  i.  e., 
fifty  dollars,  but  the  amount  offered  to- 
gether with  interest  to  the  trial  ex- 
ceeds fifty  dollars,  the  plaintiff  is 
entitled  to  costs  up  to  the  time  of  the 
offer.  Hirschspring  v.  Boe,  20  Abb. 
N.  Cas.  (N.  Y.  City  Ct.)  402. 

2.  Van  Allen  v.  Glass,  60  Hun  (N. 
Y.)  546. 

Maine.  —  Under  Rev.  Stat.  Me.,  1883, 
c.  82,  ji  25,  whers  a  defendant  offers  to 
be  defaulted  he  is  entitled  to  costs 
accruing  after  the  offer,  if  the  plain- 
tiff accepts  the  same.  Woodcock  v. 
McCormick,  55  Me.  532;  Whitten 
V.  Palmer,  50  Me.  125;  Hartshorn  v. 
Phinney,  48  Me.  300;  Oilman  v.  Pear- 
son, 47  Me.  352.  Under  an  earlier 
statute  the  defendant  was  not  entitled 
to  such  costs.  Pingree  v.  Snell,  42 
Me.  53;  Mercer  v.  Bingham,  42  Me. 
289.     See  also  Pingree  v.  Snell,  46  Me. 

544. 

Acceptance  After  Notice  of  Trial.  — 
Where,  in  an  action  on  a  contract,  the 
amount  due  may  easily  be  ascertained 
by  computation,  and  the  defendant 
serves  an  offer  of  judgment  for  a  speci- 
fied amount,  with  interest  and  costs, 
and  after  the  offer  is  made  notice  of 
the  trial  is  served  by  both  parties,  after 
15  Encyc.  PI.  &  Pr.— 4 


which  time  the  plaintiff  accepts  the 
offer,  he  is  only  entitled  to  costs  accru- 
ing before  the  notice  of  trial.  Doug- 
lass V.  Macdurmid,  2  How.  Pr.  N.  S. 
(N.  Y.  City  Ct.)  289. 

Appeal  from  Jnstice's  Conrt  —  Costs  of 
Appeal.  —  Where  on  an  appeal  from  a 
justice's  court  the  respondent  offered 
judgment  for  a  specified  amount, 
which  offer  was  accepted,  it  was  held 
that  the  appellant  was  entitled  to  the 
costs  incurred  in  perfecting  the  ap- 
peal. HoUenback  v.  Knapp,  42  Hun 
(N.  Y.)  207. 

Defendant  Beserving  Bight  to  Subse- 
quent Hearing.  —  If,  after  the  accept- 
ance of  an  offer  to  be  defaulted  and  the 
entry  of  a  default  thereon,  the  defend- 
ant reserves  the  right  to  a  subsequent 
hearing  as  to  damages  or  costs,  the 
plaintiff  may  recover  costs  until  final 
judgment.  Pingree  v.  Snell,  46  Me. 
544- 

3.  Massachusetts.  —  Upton  v.  Foster, 
148  Mass.  592;  O'Connor  v.  Wyeth,  14 
Allen  (Mass.)  159. 

New  York. — Tompkins  v.  Ives,  36 
N.  Y.  75;  Kautz  v.  Vandenburgh,  77 
Hun  (N.  Y.)59i;  Bettis  w.  Goodwill,  32 
How.  Pr.  (N.  Y.  Supreme  Ct.)  137; 
Turner  v.  Honsinger,  31  How.  Pr.  (N. 
Y.  Supreme  Ct.)  66;  Howard  z/.  Farley, 
29  How.  Pr.  (N.  Y.  Super.  Ct.)  4;  Hoe 
V.  Sanborn,  24  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  26;  Tompkins  v.  Ives,  3 
Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  267; 
Bulkley  v.  Back,  54  N.  Y.  Super.  Ct, 
300;  Fargo  V.  Hamlin,  (Supreme  Ct.)  5 
N.  Y.  St.  Rep.  297;  Bannernian  v. 
Quackenbush,  13  Daly  (N.  Y.)  460; 
Fieldings  v.  Mills,  2  Bosw.  (N.  Y.)  489. 
See  also  Rundle  v.  Allison,  34  N.  Y. 
180;  Wallace  v.  American  Linen 
Thread  Co.,  16  Hun  (N.  Y.)  404. 

North  Carolina. — Stephens  z/.Koonce, 
103  N.  Car.  266. 

Ohio.  —  Tipton  v.  Tipton,  49  Ohio  St. 
364. 

As   to   when   a    judgment   is    more 
favorable    than   the   offer,    see   infra, 
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defendant  and  is  decided  in  favor  of  the  latter,  he  is  entitled  to 
costs  on  such  issue.* 

2.  "Where  Recovery  Less  Favorable  than  Offer  —  a.  Costs  Accru- 
ing Prior  to  Offer.  —  Where  a  plaintiff  refuses  an  offer  of 
judgment  and  proceeds  to  trial,  if  the  amount  recovered  be  suffi- 
cient to  carry  costs,  he  is  entitled  to  costs  up  to  the  time  of  the 
offer,  notwithstanding  the  recovery  be  less  favorable  than  the 
offer.* 

b.  Costs  Accruing  Subsequently  to  Offer.  —  Where  a 
plaintiff  refuses  an  offer  of  judgment  and  thereafter  fails  to 
recover  a  more  favorable  judgment,  he  is  not  entitled  to  the  costs 


VII.  3.  What  Is  More  Favorable  Judg- 
ment. 

In  Justice's  Court.  —  Where  a  defend- 
ant in  a  justice's  court  offers  judgment 
for  a  sum  less  than  that  which  is  after- 
wards recovered  he  is  not  entitled  to 
costs  accruing  after  the  offer.  King  v. 
Harrison,  32  Kan.  215. 

On  Appeal  from  Justice's  Court. — 
Where,  on  appeal  from  a  justice's 
court,  the  appellant  offers  judgment 
for  a  specified  sum,  which  the  respond- 
ent refuses  and  thereafter  recovers  a 
more  favorable  judgment,  the  latter  is 
entitled  to  costs  provided  the  recovery 
is  sufficient  to  carry  costs  in  the  County 
Court  (namely,  fifty  dollars).  Birdsall 
V.  Keyes,  66  Hun  (N.  Y.)  233;  McKus- 
kie  V.  Hendrickson,  128  N.  Y.  555, 
reversing  (Supreme  Ct.)  34  N.  Y.  St. 
Rep.  901;  Watson  v.  Benz,  57  Hun  (N. 
Y.)  3g8,  distinguishing  ZoUer  v.  Smith, 
45  Hun  (N.  Y.)  319- 

Offer  by  Bespondent  to  Beduce  Judg- 
ment.—  Where,  on  appeal  from  a  jus- 
tice's court,  the  respondent  offers  to  re- 
duce the  judgment,  which  offer  is 
refused,  if  the  respondent  thereafter 
recovers  a  more  favorable  judgment  he 
is  entitled  to  costs.  Adolph  v.  De  Ceu, 
45  Hun  (N.  Y.)  130.  See  also  Wallace 
V.  Patterson,  29  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  170. 

Becovery  Htist  Be  Stifficient  to  Carry 
Costs.  —  Where,  on  appeal  by  the  de- 
fendant from  a  justice's  court,  the  sum 
recovered  by  the  plaintiff  is  less  than 
fifty  dollars,  the  plaintiff  is  not  entitled 
to  costs,  notwithstanding  such  recovery 
is  greater  than  the  amount  of  the  de- 
fendant's offer.  McKuskie  v.  Hen- 
drickson, 128  N.  Y.  555,  reversing  (Su- 
preme Ct.)  34  N.  Y.  St.  Rep.  901. 

1.  In  Harbo  v.  Blue  Earth  County, 
63  Minn.  238,  the  defendant's  answer 
admitted  the  plaintiff's  cause  of  action 
as  alleged  in  the  complaint  and  offered 


judgment  for  all  relief  to  which  the 
plaintiff  was  entitled,  with  all  costs 
and  disbursements.  The  answer  then 
alleged  certain  irrelevant  new  matter, 
and  asked  aflSrmative  relief.  The 
plaintiff's  reply  put  the  new  matter  in 
issue,  and,  on  the  trial  by  the  court, 
the  defendant  prevailed  in  regard  to 
the  new  matter,  and  was  granted  the 
affirmative  relief  asked  for.  It  was 
held  that  the  plaintiff  was  not  entitled 
to  a  judgment  against  the  defendant 
for  costs  and  disbursements. 

Issues  Baised  by  Counterclaim.  —  In  an 
action  on  a  promissory  note  the  defend- 
ant set  up  a  counterclaim  and  after- 
wards offered  to  confess  judgment  for 
a  specified  amount,  which  offer  was  re- 
fused. On  a  trial  of  the  issues  raised 
by  the  counterclaim  the  defendant  was 
successful.  It  was  held  that  the  de- 
fendant was  entitled  to  costs  upon 
these  issues,  and  that  the  offer  of  judg- 
ment refused  by  the  plaintiff  did  not 
affect  the  defendant's  right  to  costs. 
McClatchey  v.  Finley,  62  Iowa  200. 

2.  Douthitt  v.  Finch,  84  Cal.  214; 
Manning  v.  Irish,  47  Iowa  650;  Russ 
V.  Brown,  113  N.  Car.  227. 

Including  Travel  and  Term  Fee. — 
Where  a  plaintiff  proceeds  to  trial  after 
an  offer  of  judgment  and  recovers  a 
less  amount,  exclusive  of  interest  from 
the  date  when  the  offer  took  effect,  he 
is  entitled  to  costs  to  that  date,  includ- 
ing travel  and  term  fee  for  that  term. 
Gladden  v.  Brown,  97  Mass.  148. 

Suit  Involving  Several  Issues.  —  In 
Barclay  v.  McAvity,  i  New  Bruns.  Eq. 
59,  it  was  held  that  where,  in  a  suit  in- 
volving several  issues,  an  offer  of  judg- 
ment was  not  accepted,  and  the  plain- 
tiff succeeded  upon  but  one  issue, 
entitling  him  to  damages  less  than  the 
offer,  he  was  entitled  to  the  costs  of 
the  whole  suit  up  to  the  date  of  the 
offer. 
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accruing  after  the  time  of  the  offer,  but  must  pay  such  costs  to 
the  defendant,* 


Petsinger  v.  Beaver, 


Douthitt  V.    Finch,    84 


Bemis,   33 


etc., 
116: 


1.  Arkansas. 
44  Ark.  562. 

California.  — 
Cal.  214. 

Connecticut.  —  Wordin  v. 
Conn.  216. 

Indiana,  —  Harris  v.  Dailey,  16  Ind. 
183;  Rose  V.  Grinstead,  53  Ind.  202. 

Iowa.  —  De  Long  v.  Wilson,  80  Iowa 
216;  Harrison  v.  Iowa  Midland  R.  Co., 
36  Iowa  323;  Rand  v.  Wiley,  70  Iowa 
no. 

Kansas. — Chicago,  etc.,  R.  Co.  v. 
Townsdin,  45  Kan.  771;  Kaw  Valley 
Fair  Assoc,  v.  Miller,  42  Kan.  20; 
Wichita,  etc.,  R.  Co.  v.  Beebe,  38  Kan. 
427;  Clippenger  v.  Ingram,  17  Kan. 
586. 

Kentucky.  —  Evans  v.  Chapel,  13 
Bush  (Ky.)  121;  Bull  v.  Harragan,  17 
B.  Mon.  (Ky.)  349. 

Maine.  —  Higgins  v.  Rines,  72  Me. 
440;  Oilman  v.  Pearson,  47  Me.  352; 
Stone  V.  Waitt,  31  Me.  409. 

Massachusetts.  —  New    Haven, 
Co.    V.   Northampton,   102    Mass. 
Madden  v.  Brown,  97  Mass.  148. 

Minnesota.  —  Woolsey  v.  O'Brien,  23 
Minn.  71. 

Nebraska.  —  Wachsmuth  v.  Orient 
Ins.  Co.,  49  Neb.  590. 

New  York.  —  Bathgate  v.  Haskin,  63 
N.  Y.  261;  Lumbard  v.  Syracuse,  etc., 
R.  Co.,  62  N.  Y.  290;  Sturgis  v.  Spof- 
ford,  58  N.  Y.  103;  Schulte  v.  Lester- 
shire  Boot,  etc.,  Co.,  88  Hun  (N.  Y.) 
226;  Landon  v.  Van  Etten,  57  Hun  (N. 
Y.)  122;  Magnin  v.  Dinsmore,  46  How. 
Pr.  (N.  Y.  Super.  Ct.)  297;  Budd  v. 
Jackson,  26  How.  Pr.  (N.  Y.  Supreme 
Ct.)  398;  Burnett  v.  Westfall,  15  How. 
Pr.  (N.  Y.  Supreme  Ct.)  420;  Kilts  v. 
Seeber,  10  How.  Pr.  (  N.  Y.  Supreme 
Ct.)  270;  Keese  v.  Wyman,  8  How.  Pr. 
(N.  Y.  Supreme  Ct.)  88;  M'Lees  v. 
Avery,  4  How.  Pr.  (N.  Y.  Supreme 
Ct.)  441;  Scoville  V.  Kent,  8  Abb.  Pr. 
N.  S.  (N.  Y.  Supreme  Ct.)  17;  Tompkins 
V.  Ives,  3  Abb.  Pr.  N.  S.  (N.  Y.  Ct. 
App.)  267;  Hirschspring  v.  Boe,  20 
Abb.  N.  Cas.  (N.  Y.  City  Ct.)  402; 
Kiernan  v.  Agricultural  Ins.  Co.,  3  N 
Y.  App.  Div.  26;  Hibbard  v.  Randolph, 
72  Hun  (N.  Y.)  626;  Guttroff  v.  Wal- 
lach,  3  Misc.  Rep.  (N.  Y.  City  Ct.)  136; 
Smith  V.  Kerr,  49  Hun  (N.  Y.)  29,  15 
Civ.  Pro.  Rep.  (N.  Y.)  126;  Bulkley  v. 
Back,  54  N.  Y.  Super.  Ct.  300; 
Schneider  v.  Jacobi,  i  Duer(N.  Y.)  694- 


La  Forge  v.  Chilson,  3  Sandf.  (N.  Y.) 
752.  See  also  Newell  Universal  Mill 
Co.  V.  Muxlow,  115  N.  Y.  170. 

North  Carolina.  —  Russ  v.  Brown, 
113  N.  Car.  227. 

Ohio.  —  New  York,  etc.,  R.  Co.  v. 
Clark,  54  Ohio  St.  509. 

South  Carolina.  —  Williford  v.  Gads- 
den, 27  S.  Car.  87. 

South  Dakota.  —  Shearer  v.  Hutchin- 
son County,  10  S.  Dak.  9. 

Wisconsin.  —  Chicago,  etc.,  R.  Co.  v. 
Groh,  85  Wis.  641;  Collins  v.  Lowry, 
78  Wis.  329;  Auley  v.  Osterman,  65 
Wis.  118. 

"  Time  of  the  Offer  "  Means  "  Date  of  the 
Offer."  — New  York  Code  Civ.  Pro., 
§  738,  authorizing  an  offer  of  judgment 
by  a  defendant,  provides  that  if  the 
plaintiff  does  not  serve  notice  of  accept- 
ance, and  fails  to  obtain  a  more  favor- 
able judgment,  he  cannot  recover  costs 
from  the  time  of  the  offer,  but  must 
pay  costs  from  that  time.  It  was  held 
that  the  words  "time  of  the  offer" 
meant  "  date  of  the  offer,"  speaking  as 
of  the  date  when  it  was  made.  Lynk 
V.  Weaver,  128  N.  Y.  171. 

Where  Second  Offer  Made.  —  Where  an 
offer  is  made  in  court  to  confess  judg- 
ment under  the  provisions  of  Gen.  Stat. 
Kan.,  1897,  c.  95,  §  447,  and  subse- 
quently a  larger  offer  is  made  by  the 
defendant,  if  the  first  offer  is  not  with- 
drawn, and  the  plaintiff  does  not  re- 
cover more  than  was  first  offered,  he 
must  pay  all  the  costs  of  the  defendant 
incurred  after  such  offer.  Chicago, 
etc.,  R.  Co.  V.  Townsdin,  45  Kan.  771. 

Assignee  of  Judgment  Takes  Subject  to 
Defendant's  Bight  to  Costs.  —  Where  a 
plaintiff  refuses  an  offer  of  judgment, 
and  afterwards  recovers  a  less  favor- 
able judgment,  the  defendant  is  en- 
titled to  costs  accruing  subsequently  to 
the  offer,  and  an  assignee  of  the  judg- 
ment takes  it  subject  to  the  defendant's 
right  to  such  costs.  Hibbard  v.  Ran- 
dolph, 72  Hun(N.Y.)626. 

Plaintiffs  Struck  Out  —  Bemaining 
Plaintiff  Liable.  —  In  Shearer  v.  Hutch- 
inson County,  10  S.  Dak.  9,  it  was  held 
that  under  Comp.  Laws  S.  Dak.,  §6108, 
providing  for  an  offer  of  judgment, 
where,  in  an  action  by  several  plaintiffs, 
on  motion  of  one  plaintiff  the  names  of 
all  the  others  were  struck  out,  after  the 
making  and  refusal  of  an  offer  of  judg- 
ment the  remaining  plaintiff  was  liable 
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Eeduction  of  Judgment  on  Appeal.  —  If,  after  refusing  an  offer  of  judg- 
ment, the  plaintiff  recovers  a  more  favorable  judgment,  but  on 
appeal  such  judgment  is  modified  so  as  to  make  it  less  favorable 
than  the  offer,  the  defendant  will  be  entitled  to  the  costs  accru- 
ing subsequently  to  the  offer.* 


for  all  the  costs  accruing  after  the  offer 
on  the  recovery  of  a  less  favorable  judg- 
ment. 

Offer  by  One  of  Several  Defendants.  — 
Under  Rev.  Stat.  Ohio,  §  5140,  where 
one  of  several  defendants  offers  judg- 
ment and  such  offer  is  not  accepted, 
and  the  plaintiff  thereafter  fails  to  re- 
cover a  more  favorable  judgment,  such 
defendant  is  entitled  to  judgment 
against  the  plaintiff  for  his  costs  from 
the  time  of  such  offer.  New  York,  etc., 
R.  Co.  V.  Clark,  54  Ohio  St.  509;  La 
Forge  V.  Chilson,  3  Sandf.  (N.  Y.)  752. 

Judgment  for  Exact  Amount  of  Offer.  — 
Where,  after  an  offer  of  judgment  had 
been  refused,  the  action  was  referred 
to  a  referee,  who  ordered  judgment  for 
the  plaintiff  for  the  exact  amount 
offered  by  the  defendant,  "  with  the 
costs  of  this  action,"  it  was  held  that  it 
must  be  assumed  that  the  referee  in- 
tended the  plaintiff  to  recover  only  such 
costs  as  he  was  entitled  to  under  the 
statute ;  and  that  the  recovery  not  being 
more  favorable  than  the  offer,  the  de- 
fendant was  entitled  to  the  costs  accru- 
ing after  the  offer.  Schulte  v.  Lester- 
shire  Boot,  etc.,  Co.,  88  Hun  (N.Y.)226. 

Amendment  of  Complaint  After  Offer 
Made.  —  Where  a  defendant  serves  with 
his  answer  an  offer  of  judgment,  and 
the  plaintiff,  without  giving  notice  of 
his  acceptance,  and  after  the  time  has 
expired  for  that  purpose,  serves  an 
amended  complaint  requiring  a  new 
answer,  he  cannot  thus  exonerate  him- 
self from  the  payment  of  the  defend- 
ant's costs,  if  on  the  trial  he  fails  to 
recover  a  more  favorable  judgment 
than  that  offered.  Kilts  v.  Seeber,  10 
How.  Pr.  (N.  Y.  Supreme  Ct.)  270. 

Uaine  —  No  Time  for  Acceptance  Fixed 
by  Court.  —  Where  no  time  has  been 
fixed  by  the  court  for  the  acceptance  of 
the  offer  to  be  defaulted,  it  is  not  void 
for  that  reason;  and  if,  on  the  trial,  the 
jury  shall  find  that  there  was  due  the 
plaintiff  at  the  time  of  the  offer  a  sum 
not  greater  than  that  for  which  the 
defendant  offered  to  be  defaulted,  the 
plaintiff  will  not  have  costs  after  the 
offer  was  made,  but  must  pay  the  de- 
fendant his  costs  after  that  time.  Gil- 
man  V.  Pearson,  47  Me.  352. 


Action  to  Foreclose  Mechanic's  Lien.  — 
Where,  in  an  action  to  foreclose  a  me- 
chanics' lien,  the  defendant  offered 
judgment  for  a  specified  sum,  but  the 
plaintiff  refused  such  offer  and  after- 
wards recovered  a  judgment  for  a  less 
amount,  it  was  held  that  the  question 
as  to  whether  a  personal  judgment 
might  have  been  obtained  against  other 
parties  did  not  affect  the  defendant's 
offer,  which  was  in  effect  that  the  lien 
might  be  enforced  for  the  sum  speci- 
fied; and  the  plaintiff  having  obtained 
a  judgment  for  an  amount  less  than 
the  offer,  the  defendant  was  entitled  to 
the  costs  accruing  after  the  offer  was 
made.  Lumbard  v.  Syracuse,  etc.,  R. 
Co.,  62  N.  Y.  290. 

In  Ejectment.  —  Where  a  plaintiff  in 
ejectment  declined  an  offer  of  judgment 
for  the  recovery  of  all  the  land  which 
he  afterwards  recovered,  it  was  held 
that  the  defendant  was  entitled  to  costs 
from  the  time  of  the  offer.  Chicago, 
etc.,  R.  Co.  V.  Groh,  85  Wis.  641. 

Where  Application  to  Court  Necessary. 
—  Where,  in  a  foreclosure  suii,  the  de- 
fendant offers  judgment  for  all  that  the 
plaintiff  is  entitled  to  demand,  and  the 
plaintiff  refuses  such  offer  and  after- 
wards recovers  a  less  favorable  judg- 
ment, the  fact  that  an  application  to 
the  court  is  necessary  in  order  to  per- 
fect the  judgment  does  not  affect  the 
defendant's  right  to  the  costs  given  him 
by  statute.  Bathgate  v.  Haskin,  63  N. 
Y.  261. 

Extra  Allowance  for  Defendant.  — 
Where  the  plaintiff  refuses  the  defend- 
ant's offer  of  judgment  and  on  the  trial 
recovers  a  less  favorable  judgment,  the 
court  has  power  to  grant  the  defendant 
an  extra  allowance.  Hirschspring  v. 
Boe,  20  Abb.  N.  Cas.  (N.  Y.  City  Ct.) 
402;  Landon  v.  Van  Etten,  57  Hun  (N. 
Y.)  122,  reversing  18  Civ.  Pro.  Rep.  (N. 
Y.)  127.  But  see  Magninz'.  Dinsmore, 
47  How.  Pr.  (N.  Y.  Super.  Ct.)  11. 

1.  Sturgis  V.  Spofford,  58  N.  Y.  103. 

Offer  Not  Included  in  Appeal  Papers.  — 
Where  a  judgment  more  favorable  than 
the  defendant's  offer  was  recovered  by 
the  plaintiff  in  the  lower  court,  but  on 
appeal  such  judgment  was  reduced 
below  the  amount  of  the  offer,   by  the 
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How  Judgment  to  Be  Entered.  —  Where,  after  refusing  an  offer  of 
judgment,  the  plaintiff  recovers  a  judgment  no  more  favorable 
to  him  than  the  offer,  the  proper  mode  of  entering  judgment  is 
to  deduct  from  the  amount  of  the  recovery  and  costs  up  to  the 
time  of  the  offer  the  costs  accruing. subsequently  to  the  offer  and 
enter  judgment  for  the  balance.* 

Order  Enforceable  by  Execution.  —  An  order  that  the  plaintiff  pay  the 
defendant's  costs  accrued  after  an  offer  of  judgment  may  be 
enforced  by  execution.* 

c.  Actions  in  Justices'  Courts  —  (i)  In  General. — The 
statutes  allowing  offer  of  judgment  generally  apply  to  actions  in 
justices'  courts.  So  where  a  plaintiff  in  such  court  refuses  an 
offer,  and  fails  to  recover  a  more  favorable  judgment,  he  is  liable 
for  the  costs  accruing  subsequently  to  the  offer.' 

,(2)  On  Appeal.  —  In  most  of  the  states  it  is  held  that  an  offer 
of  judgment  made  in  a  justice's  court  continues  in  force  where 
the  case  is  appealed  to  a  higher  court,*  and  where  the  recovery 
in  the  appellate  court  is  less  favorable  than  the  offer  in  the  jus- 


allowance  of  a  counterclaim,  the  offer 
not  appearing  among  the  appeal 
papers,  it  was  held  that,  notwithstand- 
ing the  absence  of  the  offer  from  the 
appeal  papers,  the  defendant  was  en- 
titled to  the  benefits  of  his  offer,  and 
that  after  the  correction  of  the  judg- 
ment according  to  the  decision  of  the 
appellate  court,  the  court  below  should 
have  granted  the  defendant  his  costs 
as  provided  by  the  statute.  Bathgate 
V.  Haskin,  63  N.  Y.  261. 

In  Lumbard  v.  Syracuse,  etc.,  R. 
Co.,  62  N.  Y.  290,  a  judgment  was  ren- 
dered in  the  lower  court  for  an  amount 
greater  than  the  defendant  offered,  but 
on  appeal  such  judgment  was  reduced 
below  the  amount  of  the  offer.  The 
offer  was  not  included  in  the  appeal 
papers,  and  the  judgment  as  modified 
was  affirmed  without  costs.  The  re- 
mittitur was  filed  and  made  the  judg- 
ment of  the  court  below.  A  motion-to 
amend  the  remittitur  was  made  and 
denied.  It  was  held  that  the  effect  of 
the  modification  was  the  same  as 
though  the  judgment  had  been  orig- 
inally rendered  for  the  reduced 
amount,  and  that  upon  the  correction 
of  the  judgment  the  lower  court  should 
have  awarded  the  defendant  the  costs 
accruing  subsequently  to  the  offer. 

1.  Dingee  v.  Shears,  29  Hun  (N.  Y.) 
210;  Stone  V.  Waitt,  31  Me.  409.  See 
also  Burnett  v.  Westfall,  15  How.  Pr. 
(N.  Y.  Supreme  Ct.)42o. 

2.  Megrath  v.  Van  Wyck,  3  Sandf. 
(N.  Y.)  750. 


Order  Not  Part  of  Judgment.  —  Where 
the  court  orders  the  plaintiff  to  pay  to 
the  defendant  the  costs  accruing  subse- 
quently to  an  offer  of  judgment,  such 
order  is  not  properly  any  part  of  the 
judgment  to  be  entered  in  the  action. 
Megrath  v.  Van  Wyck,  3  Sandf.  (N. 
Y.)750. 

Order  Appealable.  —  An  order  that  the 
plaintiff  pay  the  defendant's  costs  ac- 
cruing after  an  offer  of  judgment 
involves  the  merits  of  the  action,  and 
an  appeal  may  be  taken  therefrom. 
Megrath  v.  Van  Wyck,  3  Sandf.  (N.  Y.) 
750. 

3.  Masterson  v.  Homberg,  29  Kan. 
106;  Elsanger  v.  Grovijohn,  29  Neb. 
139;  Williams  v.  Ready,  72  Wis.  408; 
Kellogg  V.  Pierce,  60  Wis.  342. 

Form  of  Judgment.  —  Where  a  plain- 
tiff in  a  justice's  court  rejects  the  de- 
fendant's offer  of  judgment,  and  fails 
to  recover  a  more  favorable  judgment, 
the  form  of  entering  judgment  should 
be  to  enter  a  single  judgment  for  the 
plaintiff  for  the  actual  amount  recov- 
ered, with  costs  to  the  time  of  the  offer, 
subtracting  therefrom  the  defendant's 
costs  accruing  after  the  offer.  South- 
ard V.  Becker,  15  N.  Y.  Misc.  Rep. 
(Onondaga  County  Ct.)  436. 

4.  Underbill  v.  Shea,  21  Neb.  154; 
Kleffel  V.  Bullock,  8  Neb.  336;  Cohoon 
V.  Kineon,  46  Ohio  St.  590;  Erd  v.  Chi- 
cago, etc.,  R.  Co.,  41  Wis.  65.  And 
see  Lewis  v.  Morrison,  lolnd.  394. 

In  New  York  it  has  been  held  that  an 
offer  of  judgment  made  in  a  justice's 
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tice's  court,  the  defendant  is  entitled  to  the  costs  accruing  after 
the  offer.* 

Offer  by  Respondent  to  Reduce  Judgment.  —  In  New  York,  on  an  appeal 
from  a  justice's  court,  the  respondent  may  offer  to  reduce  the 
judgment  by  a  specified  amount,  and  if  the  appellant  refuses  and 
the  judgment  on  appeal  is  no  more  favorable  to  him  than  the 
offer,  the  respondent  is  entitled  to  the  costs.* 

3.  What  Is  More  Favorable  Judgment  —  a.  In  General.  —  In 
determining  whether  or  not  a  judgment  is  more  favorable  than 
the  offer  refused  by  the  plaintiff,  all  the  facts  of  the  case  must  be 
taken  into  consideration ;  and  if,  all  things  being  considered,  the 
judgment  places  the  plaintiff  in  a  better  position  than  he  would 
have  occupied  had  he  accepted  the  offer,  the  judgment  must  be 
deemed  more  favorable  than  the  offer.'     Thus,  where  an  offer  of 


court  will  not  remain  in  force  where  the 
case  is  tried  de  novo  on  appeal.  Mock 
V.  Saile,  52  Hun  (N.  Y.)  198. 

Case  Carried  Up  on  Plea  of  Title.  — 
Where  a  defendant  in  a  justice's  court 
offered  judgment  for  a  specified 
amount,  and  upon  a  plea  of  title  the 
case  was  carried  to  a  higher  court,  it 
was  held  that  the  action  in  the  higher 
court  was  the  same  as  that  before  the 
justice,  and  that,  the  defendant  was  en- 
titled to  the  costs  on  the  recovery  by 
the  plaintiff  of  a  judgment  less  favor- 
able than  the  offer.  Niagara  Falls 
Suspension  Bridge  Co.  v.  Bachman,  4 
Lans.  (N.  Y.)  523. 

1.  Petsinger  v.  Beaver,  44  Ark.  562; 
Courtright  v.  Staggers,  15  Ohio  St.  511; 
Cohoon  V.  Kineon,  46  Ohio  St.  590; 
Carpenter  v.  Kent,  11  Ohio  St.  554. 

Judgment  Reduced  on  Appeal.  —  Where 
the  defendant's  offer  to  confess  judg- 
ment in  a  justice's  court  was  refused, 
and  the  plaintiff  recovered  a  more 
favorable  judgment,  but  on  appeal  the 
judgment  was  reduced  so  that  it  be- 
came less  favorable  than  the  offer,  it 
was  held  that  the  defendant  was  en- 
titled to  costs  accruing  after  the  offer. 
The  provisions  of  Io7ua  Code  1897, 
§  3818,  have  reference  to  the  amount 
finally  recovered.  Watts  v.  Lambert- 
son,  39  Iowa  272. 

The  defendant  in  a  trial  justice's 
court  offered  judgment  for  five  dollars, 
which  the  plaintiff  refused  and  after- 
wards recovered  judgment  for  a  greater 
amount,  which  was  reversed  on  ap- 
peal. At  the  second  trial  the  plaintiff 
again  recovered  judgment  for  a  greater 
amount  than  the  offer,  but  on  appeal  it 
was  reduced  to  four  dollars  and  eighty- 
five  cents.      It  was  held  that,   under 


Code  S.  Car.,  §  88,  par.  15,  the  plaintiff 
was  liable  for  all  the  costs  of  the  action 
subsequent  to  the  defendant's  offer, 
notwithstanding  the  code,  part  2,  c.  3, 
tit.  II,  §  373,  directed  costs  to  be 
allowed  to  the  prevailing  party  on  ap- 
peal in  all  cases.  Williford  v.  Gadsden, 
27  S.  Car.  87. 

Consolidation  of  Actions.  —  In  a  jus- 
tice's court  C.  sued  M.  and  recovered 
judgment  for  thirty  dollars  and  fifty 
cents,  and  afterwards  M.  sued  C,  who 
offered  judgment  for  fifteen  dollars, 
which  was  refused,  and  M.  recovered 
judgment  for  a  larger  amount.  Ap- 
peals were  taken  from  both  judgments. 
In  the  appellate  court  the  actions  were 
consolidated,  and  being  tried  as  one 
action  judgment  was  rendered  in  favor 
of  M.  for  five  cents  and  costs.  It  was 
held  that  the  circumstances  of  the  case 
were  such  thai  M.  was  entitled  to  costs 
notwithstanding  his  refusal  of  the  offer 
in  the  justice's  court.  Cockerell  v.. 
Moll,  18  Kan.  154. 

2.  Baldwin  v.  Brown,  37  How.  Pr. 
(N.  \'.  Supreme  Ct.)  385;  Reed  v. 
Moore,  31  How.  Pr.  (N.  Y.  Supreme 
Ct.)  264;  Birdsall  v.  Keyes,  66  Hun 
(N.  Y.)  233.  And  see  Wallace  v.  Pat- 
terson, 29  How.  Pr.  (N.  Y.  Supreme 
Ct.)  170. 

8.  Action  on  Money  Bond.  —  In  How- 
ard V.  Farley,  29  How.  Pr.  (N.  Y. 
Super.  Ct.)  4,  which  was  an  action  on 
a  money  bond  (secured  by  mortgage) 
for  the  penalty,  by  reason  of  default  in 
the  payment  of  a  half  year's  interest, 
the  principal  being  not  yet  due,  the  de- 
fendant offered  judgment  for  the  con- 
dition of  the  bond  with  the  interest 
due,  besides  the  costs  of  the  action, 
which  offer  was  not  accepted   by  the 
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judgment  is  made  by  part  of  the  defendants  in  an  action,  which 
the  plaintiff  refuses  and  thereafter  recovers  judgment  against  all 


plaintiff.  On  the  trial  the  plaintiff  re- 
covered judgment  for  the  amount  of 
the  interest  only,  the  court  holding 
that  the  plaintiff  could  not,  under  the 
code,  have  judgment  for  the  penalty. 
It  was  held  that  the  judgment  recov- 
ered was  more  favorable  than  the  offer, 
for  by  accepting  the  defendant's  offer 
the  plaintiff  would  have  been  bound  to 
discharge  the  bond  and  mortgage  not 
yet  due,  and  reinvest  the  money  at  a 
probable  expense  and  loss  of  interest. 

ForeclOBore  of  Uortgage.  —  In  Bettis 
V.  Goodwill,  32  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  137,  which  was  a  suit  for 
the  foreclosure  of  a  mortgage,  a  part 
of  the  principal  sum  was  not  yet  due, 
the  amount  of  which  was  admitted  in 
the  pleadings.  The  defendant  offered 
judgment  for  a  specified  sum,  and  "for 
judgment  of  foreclosure  and  sale  herein 
with  costs."  The  plaintiff,  not  having 
accepted  the  offer,  afterwards  recov- 
ered a  judgment  for  an  amount  less 
than  such  offer.  It  was  held,  however, 
that  the  offer  was  insufficient  in  not 
proposing  that  the  judgment  should 
adjudicate  the  amount  not  yet  due,  as 
agreed  upon  in  the  pleadings,  or  that 
such  amount  should  be  paid  either  in 
whole  or  in  part  out  of  the  proceeds  of 
the  sale,  and  thereby  save  a  special  ap- 
plication to  the  court  for  that  purpose; 
and  that  the  judgment,  therefore,  being 
more  favorable  to  the  plaintiff  than  the 
offer,  he  was  entitled  to  costs. 

Action  to  Foreclose  Mechanics'  Lien.  — 
Where,  in  an  action  to  foreclose  a  me- 
chanics' lien,  the  defendant  offered 
judgment  for  one  thousand  dollars, 
without  providing  for  a  deficiency 
judgment  in  personam,  it  was  held  that 
a  judgment  fixing  the  lien  at  six  hun- 
dred dollars,  with  a  personal  judgment 
for  any  deficiency,  was  not  necessarily 
less  favorable  than  the  offer.  Kennedy 
V.  McKone,  10  N.  Y.  App.  Div.  88. 

Conversion  —  Verdict  for  Value  of  Prop- 
erty.—  Code  N.  Car.,  §  573,  provides 
for  an  offer  of  judgment  for  the  sum 
or  property  or  to  the  effect  therein 
specified.  In  an  action  for  the  conver- 
sion of  certain  property  the  defendant 
disclaimed  title  to  the  property,  and 
offered  judgment  for  its  possession, 
and  for  one  dollar  and  eighty  cents. 
On  the  trial  the  jury  assessed  the  value 
of  the  property  at  three  hundred  dol- 
lars.    It  was  held   that  the  judgment 


was  more  favorable  to  the  plaintiff 
than  the  offer,  as  the  property  might 
have  been  damaged  to  a  much  greater 
extent  than  the  value  of  one  dollar  and 
eighty  cents.  Stephens  v.  Koonce,  103 
N.  Car.  266. 

Complaint  Stating  Two  Causes  of  Ac- 
tion. —  In  Dayton  v.  Parke,  67  Hun 
(N.  Y.)  137,  the  complaint  stated  two 
causes  of  action.  The  defendant 
offered  judgment  for  an  amount  equal 
to  the  first  claim,  which  was  refused, 
and  thereafter  the  plaintiff  recovered 
the  full  amount  of  the  first  claim  and 
was  awarded  six  cents  on  the  other 
claim.  It  was  held  that  the  judgment 
was  more  favorable  than  the  offer,  and 
that  the  costs  were  properly  taxed 
against  the  defendant,  especially  since 
the  plaintiff  should  rightfully  have  had 
a  larger  recovery  on  the  second  claim. 

Amount  of  Settlement  Deducted  from 
Verdict.  —  In  O'Connor  v.  Wyeth,  14 
Allen  (Mass.)  159,  the  defendant  offered 
judgment  for  twenty  dollars,  which 
the  plaintiff  refused.  Afterwards  the 
defendant  paid  the  plaintiff  twenty  dol- 
lars in  settlement  of  the  cause  of 
action,  and  thereupon  set  up  the  said 
settlement  in  defense  to  the  further 
prosecution  of  the  action.  At  the  trial 
the  jury  returned  a  verdct  for  the 
plaintiff  for  one  dollar,  having  de- 
ducted the  twenty  dollars  already  paid 
in  the  settlement.  It  was  held  that  the 
recovery  was  more  favorable  to  the 
plaintiff  than  the  offer. 

Judgment  for  Attorney's  Fees.  —  Prior 
to  the  commencement  of  a  trial  the  de- 
fendant offered  to  confess  judgment 
for  twenty  dollars  and  costs,  but  the 
plaintiff  refused  to  accept  the  offer. 
The  plaintiff  recovered  a  judgment  for 
eighteen  dollars  as  damages  and 
twenty-five  dollars  for  attorney's  fees, 
besides  costs.  The  value  of  the  at- 
torney's services  prior  to  such  offer 
was  not  shown.  It  was  held  that  the 
judgment  was  more  favorable  than  the 
offer,  and  that  the  plaintiff  was  entitled 
to  full  costs.  Atchison,  etc.,  R.  Co. 
V.  Ireland,  19  Kan.  405. 

Appeal  from  Justice  —  Offer  to  Beduce 
Judgment.  —  A  plaintiff  in  a  justice's 
court  recovered  a  judgment  of  fifty  dol- 
lars damages  and  eight  dollars  and  five 
cents  costs  against  the  defendant,  and 
the  defendant  appealed  to  the  County 
Court,  whereupon  the  respondent 
55  Volume  XV. 


Effect  of  Befosal 


OFFER  OF  JUDGMENT. 


as  to  Costs. 


of  the  defendants  for  an  amount  no  greater  than  the  ofTer,  the 
judgment  is  nevertheless  deemed  more  favorable  than  the  offer.* 
b.  Where  Counterclaim  or  Set-off  Pleaded  —  After  offer 
of  Judgment.  — The  effect  of  an  offer  must  be  determined  by  the 
state  of  the  pleadings  when  it  is  served,  and  the  acceptance 
thereof  will  not  extinguish  a  counterclaim  or  set-off  in  an  answer 
subsequently  served,  although  such  acceptance  was  made  after 
service  of  such  answer.*  Therefore  where  a  plaintiff  refuses  an 
offer  of  judgment  and  the  defendant  afterward  answers  setting 


served  an  offer  to  allow  the  judgment 
to  be  corrected  by  being  entered  for 
thirty-five  dollars  instead  of  fifty  dol- 
lars damages,  which  was  not  accepted 
by  the  appellant.  On  the  trial  of 
the  appeal  the  respondent  recovered 
twenty-five  dollars  damages.  It  was 
held  that  the  respondent  was  entitled 
to  costs,  for  had  the  appellant  accepted 
the  offer  of  the  respondent,  he  would 
have  been  entitled  to  a  judgment  for 
costs  and  disbursements  before  the 
justice  of  twenty  dollars  and  five  cents, 
which  would  have  made  the  offer  more 
favorable  to  him  than  the  judgment 
ultimately  recovered.  Baldwin  v. 
Brown,  37  How.  Pr.  (N.  Y.  Supreme 
Ct.)  385. 

Less  Favorable  Judgment.  —  In  Single- 
ton V.  Home  Ins.  Co.,  121  N.  Y.  644, 
the  plaintiff  brought  an  action  upon  a 
fire-insurance  policy  on  both  real  and 
personal  property.  From  the  terms  of 
the  policy  it  appeared  that  any  loss 
upon  the  real  estate  was  payable  to  C. 
as  mortgagee.  The  insurance  com- 
pany claimed  that  C.  should  be  made 
a  party  defendant,  and  he  was  there- 
upon brought  in  and  served  with  pro- 
cess. C.  answered,  claiming  that  he 
was  entitled  to $544.74.  The  insurance 
company  served  on  the  plaintiff  an  offer 
of  judgment  for  $645.30  and  costs. 
The  court  found  that  the  plaintiff's  loss 
on  the  real  estate  was  $520.30,  and  on 
personal  property  $100.  Two  separate 
judgments  were  ordered  against  the 
company;  one  in  favor  of  the  plaintiff 
for  $100  with  interest,  and  the  other  in 
favor  of  C.  for  $520.30  and  interest.  It 
was  held  that  the  plaintiff's  claim  that, 
upon  taxation  of  costs,  the  costs  of  C. 
should  be  added  to  the  two  recoveries, 
in  determining  whether  he  had  ob- 
tained a  more  favorable  judgment  than 
the  company's  offer,  was  untenable; 
and  that  the  defendant  company  was 
entitled  to  costs  arising  subsequently 
to  the  offer  as  against  the  plaintiff. 


Sum  Less  than  or  Equal  to  Offer.  —  A 
judgment  for  a  sum  less  than  or  equal 
to  the  amount  offered  is  not  "  a  more 
favorable  judgment  "  within  the  mean- 
ing of  Hill's  Code  Oregon,  §  520. 
Hammond  v.  Northern  Pac.  R.  Co.,  23 
Oregon  157. 

Favorableness  Determined  by  Verdict  or 
Beport.  —  Whether  an  offer  of  judg- 
ment is  equal  to  the  sum  actually  and 
really  due  to  the  plaintiff  must  be  de- 
termined by  the  sum  subsequently 
found  due  by  the  verdict  of  the  jury  or 
the  report  of  the  referee.  Budd  v. 
Jackson,  26  How.  Pr.  (N.  Y.  Supreme 
Ct.)  398. 

1.  In  Griflliths  v.  De  Forest,  16  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  292,  two  of 
four  defendants  offered  judgment  for 
a  specified  amount,  which  was  refused. 
The  plaintiff  thereafter  recovered  judg- 
ment against  all  the  defendants  for  the 
same  amount  as  that  offered.  It  was 
held  that  the  judgment  was  more 
favorable,  because  against  all  the  de- 
fendants, whereas  a  judgment  entered 
on  the  offer  would  have  been  against 
only  two  of  them. 

Action  Against  Partnership.  —  In  Ban- 
nerman  v.  Quackenbush,  13  Daly  (N. 
Y.)  460,  an  action  was  brought  against 
a  partnership  in  the  firm  name.  One 
member  of  the  firm  appeared  and  an- 
swered and  offered  judgment  against 
himself  for  a  specified  sum,  with  inter- 
est and  costs,  which  offer  was  not  ac- 
cepted. At  the  trial  the  complaint  was 
amended  by  striking  out  the  firm  name 
and  inserting  the  names  of  the  individ- 
ual partners.  The  plaintiff  recovered 
judgment  against  both  defendants,  but 
for  an  amount  no  greater  than  the 
offer.  It  was  held  that  the  recovery 
was  more  favorable  than  the  offer,  as 
the  plaintiff  could  have  had  judgment 
on  the  offer  against  only  one  of  the  de- 
fendants. 

2.  Kautz  V.  Vandenburgh,  77  Hun 
(N.  Y.)  591. 
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up  a  counterclai.Ti,  the  plaintiff  is  entitled  to  have  the  amount 
of  the  extinguished  counterclaim  considered  in  determining 
whether  the  judgment  is  more  or  less  favorable  than  the  offer.* 

Before  Offer  of  Judgment.  —  If,  however,  the  offer  be  made  after  the 
counterclaim  has  been  set  up,  the  acceptance  of  the  offer  and 
entry  of  judgment  thereon  extinguish  the  counterclaim.* 


1.  Tompkins  v.  Ives,  36  N.  Y.  75 
{affirming  30  How.  Pr.  (N.  Y.  Supreme 
Ct.)  13,  3  Abb.  Pr.  N.  S.  (N.  Y.  Ct. 
App.)  267];  Turner  v.  Honsinger,  31 
How.  Pr.  (N.  Y.  Supreme  Ct.)  66; 
Ruggles  V.  Fogg,  7  How.  Pr.  (N.  Y. 
Supreme  Ct.)  324;  Fieldings  v.  Mills, 
2  Bosw.  (N.  Y.)489;  Kautz  v  Vanden- 
burgh,  77  Hun  (N.  Y.)  591;  Tipton  v. 
Tipton,  49  Ohio  St.  364.  But  see  Dowd 
V.  Smith,  8  Misc.  Rep.  (N.  Y.  Supreme 
Ci.)  619. 

Plaintiff  Entitled  to  Benefit  of  Counter- 
claim. —  In  Tompkins  v.  Ives,  36  N.  Y. 
75.  affirming  30  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  13,  the  defendant  offered 
judgment  for  a  specified  amount,  which 
was  refused  by  the  plaintiff.  After- 
wards the  defendant  set  up  a  counter- 
claim, which  was  allowed,  and  the 
plaintiff  thereafter  recovered  a  judg- 
ment for  a  less  amount  than  the  offer. 
But  the  amount  of  the  judgment  added 
to  the  amount  of  the  counterclaim  was 
more  than  the  offer.  It  was  held  that 
the  judgment  was  more  favorable  to 
the  plaintiff  than  the  offer,  Porter,  J., 
saying:  "  In  determining  the  right  to 
costs  the  plaintiff  is  entitled  to  the 
benefit  of  the  counterclaims  which  the 
defendant  afterwards  elected  to  inter- 
pose, and  which  are  now  extinguished 
by  the  judgment." 

Becovery  of  Precise  Sum  Offered.  —  In 
Fieldings  v.  Mills.  2  Bosw.  (N.  Y.)  489, 
the  defendant  before  answering  offered 
judgment  for  a  specified  sum,  which 
offer  was  not  accepted.  He  subse- 
quently put  in  an  answer  controverting 
the  plaintiff's  claim  and  setting  up  a 
counterclaim.  On  the  trial  the  plaintiff 
recovered  the  precise  sum  offered  and 
a  judgment  that  the  defendant  was  en- 
titled to  nothing  upon  his  counterclaim. 
The  judgment  was  held  to  be  more 
favorable  than  the  offer. 

Offer  "  in  Full  of  All  Claims."  —  In  Tip- 
ton V.  Tipton,  49  Ohio  St.  364,  the  de- 
fendant offered  judgment  for  a  certain 
amount,  specifying  that  it  was  to  be 
"  in  full  of  all  claims  included  in  the 
petition  of  plaintiff."  The  offer  was 
refused,  and   the  defendant  afterward 


answered  claiming  several  items  of 
set-off.  On  the  trial,  the  plaintiff  re- 
covered judgment  for  a  less  amount 
than  the  amount  claimed,  but  the 
amount  of  the  set-off  extinguished  by 
the  judgment,  taken  with  the  amount 
recovered,  was  greater  than  the  offer. 
It  was  held  that  the  recovery  was  more 
favorable  to  the  plaintiff  than  the  offer. 

Appeal  from  Justice's  Court  Offer  to  Be- 
duce  Judgment.  —  Where,  on  appeal 
from  a  justice's  court,  the  appellant 
refused  the  respondent's  offer  to  reduce 
the  judgment,  and  thereafter,  in  an 
amended  answer,  set  up  a  counter- 
claim, it  was  held  that  though  the  re- 
spondent's recovery  was  less  in  amount 
than  the  justice's  judgment  and  also 
less  than  the  offer,  yet  as  the  counter- 
claim had  been  extinguished,  which 
together  with  the  amount  of  the  recov- 
ery was  greater  than  either  the  justice's 
judgment  or  the  offer,  therefore  the 
judgment  was  more  favorable  to  the 
respondent.  Adolph  v.  De  Ceu,  45 
Hun  (N.  Y.)  130. 

Payment  of  Part  of  Claim  —  Judgment 
Less  Favorable.  —  In  Scoville  v.  Kent,  8 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  17, 
the  defendant  offered  judgment  for  an 
amount  less  than  the  plaintiff's  claim, 
which  offer  was  refused.  Thereupon 
the  defendant  answered,  setting  up  a 
counterclaim,  and  the  plaintiff,  on  mo- 
tion, had  payment  of  the  balance  of  his 
claim  over  and  above  the  counterclaim 
as  admitted  by  the  answer.  Thereafter 
the  defendant  had  a  verdict  on  his 
counterclaim.  It  was  held  that  the 
plaintiff  was  not  entitled  to  costs  after 
the  answer,  for  the  payment  by  the  de- 
fendant of  part  of  the  claim  could  not 
be  considered  in  determining  whether 
the  judgment  was  more  favorable  than 
the  offer;  explaining  Hoe  v.  Sanborn, 
24  How.  Pr.  (N.  Y.  Supreme  Ct.)  26. 

2.  Schneider  v.  Jacobi,  i  Duer  (N. 
Y.)  694. 

Judgment  Less  Favorable.  —  In  Schnei- 
der V.  Jacobi,  I  Duer  (N.  Y.)  694,  the 
defendant,  after  setting  up  a  counter- 
claim in  his  answer,  offered  judgment 
for  a  specified  sum,  which  the  plaintiff 
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c.  Whether  Interest  Included.  —  In  determining  whether 
a  recovery  is  more  favorable  to  the  plaintiff  than  the  defendant's 
offer,  interest  accruing  on  the  plaintiff's  claim  between  the  time 
of  the  offer  and  the  date  of  entering  judgment  should  not  be 
taken  into  consideration.*  In  some  cases  it  has  been  held  that 
in  comparing  the  offer  and  the  recovery  it  is  the  proper  practice, 
where  the  damages  are  liquidated,  to  add  to  the  offer  the  interest 
accruing  thereon  up  to  the  time  of  entering  judgment.* 


refused,  and  thereafter  recovered  ver 
diet  for  a  less  amount  than  the  sum 
offered,  with  interest  from  the  time  of 
the  offer  to  the  date  of  the  verdict.  It 
was  held  that  the  judgment  was  less 
favorable  than  the  offer. 

Foreclosore  Suit  —  Offer  of  Personal 
Judgment  for  Deficiency.  —  In  a  foreclos- 
ure suit  an  account  was  set  up  by  the 
defendant  as  a  counterclaim,  and  the 
items  of  such  account  not  being  given, 
the  plaintiff  demanded  a  copy  thereof. 
Before  this  was  served  the  defendant 
served  an  offer  to  allow  judgment 
against  him  for  a  specified  sum  and  for 
a  foreclosure  and  sale.  The  plaintiff 
obtained  the  ordinary  judgment  of 
foreclosure  and  sale  with  a  personal 
judgment  for  any  deficiency.  The 
amount  found  due  was  less  than  the 
offer,  the  counterclaim  having  been 
allowed.  The  plaintiff  urged  that  the 
judgment  obtained  was  more  favorable 
than  the  offer,  first,  because  of  the  per- 
sonal judgment  for  a  deficiency;  sec- 
ond, because  the  counterclaim  was 
extinguished,  and  until  a  copy  of  items 
of  the  account  was  served  the  counter- 
claim was  inchoate,  and  could  not  be 
considered  as  embraced  in  the  offer. 
These  contentions  were  held  to  be  un- 
tenable, as  the  offer  allowed  a  personal 
judgment  for  the  full  amount,  and  this 
covered  any  possible  deficiency,  and  as 
the  answer  sufficiently  apprised  the 
plaintiff  of  the  nature  of  the  counter- 
claim. Bathgate  v.  Haskin,  63  N.  Y. 
261. 

Offer  and  Set-off  Filed  at  Same  Time.  — 
In  Higgins  v.  Rines,  72  Me.  440,  the 
defendant  filed  a  set-off  and  at  the 
sa^e  time  an  offer  to  be  defaulted  for 
fifty  dollars.  The  action  was  referred 
by  rule  of  court,  and  the  referee  found 
that  the  plaintiff's  claim  was  reduced 
by  set-off  below  twenty  dollars.  It 
was  held  that  the  recovery  was  less 
favorable  than  the  offer. 

1.  Schulte  V.  Lestershire  Boot,  etc., 
Co.,  88  Hun  (N.  Y.)  226;  Budd  v.  Jack- 
son, 26  How.  Pr.  (N.  Y.  Supreme  Ct. 


398;  Smith  V.  Bowes,  11  Daly  (N.  Y.) 
320;  Wordin  v.  Bemis,  33  Conn.  216. 

"  The  Test  Is  the  Sum  Due  to  the  Plain- 
tiff  for  principal  and  interest  thereon  at 
the  time  of  the  written  offer,  and  not 
that  sum  increased  and  enlarged  with 
the  interest  intermediate  the  date  of  the 
offer  and  the  date  of  the  report  or  ver- 
dict." Budd  V.  Jackson,  26  How^.  Pr. 
(N.  Y.  Supreme  Ct.)  398. 

Appeal  from  Jtistice's  Conrt.  —  Under 
Rev.  Stat.  Wis.,  ^  3628,  it  was  held 
that  a  judgment  recovered  on  appeal 
in  the  Circuit  Court,  June  11,  1883,  for 
sixty-eight  dollars  and  eighty-seven 
cents  with  interest  from  October  27, 
1879,  aggregating  eighty-six  dollars 
and  eighty-nine  cents,  was  less  favor- 
able to  the  plaintiff  than  an  offer  in  the 
justice's  court  for  eighty  dollars,  made 
February  21,  1880.  Kellogg  v.  Pierce, 
60  Wis.  342.  Compare  Erd  v.  Chicago, 
etc.,  R.  Co.,  41  Wis.  65,  which  was  de- 
cided under  an  earlier  statute. 

Offer  to  Reduce  Judgment.  —  On  an  ap- 
peal to  the  County  Court  from  a  judg- 
ment of  a  justice  of  the  peace,  if  the 
plaintiff  serve  an  offer  to  reduce  the 
judgment  to  a  certain  amount,  which 
is  not  accepted,  interest  added  by  a 
jury  or  by  the  court  to  the  damages 
cannot  be  considered  in  determining 
whether  the  judgment  in  the  County 
Court  is  more  favorable  to  the  defend- 
ant than  the  plaintiff's  offer;  and  if  the 
damages,  not  including  the  interest, 
would  warrant  a  judgment  more  favor- 
able to  the  defendant  by  more  than  ten 
dollars  than  the  unaccepted  offer  of  the 
plaintiff,  the  defendant  is  entitled  to 
costs.     Pike  v.  Johnson,  47  N.  Y.  i. 

2.  Bathgate  v.  Haskin,  63  N.  Y.  261; 
Tilman  v.  Keane,  i  Abb.  Pr.  N.  S.  (N. 
Y.  Supreme  Ct.)  23. 

In  Hirschspring  v.  Boe,  20  Abb.  N. 
Cas.  (N.  Y.  City  Ct.)  402,  before  notice 
of  trial  the  defendant  offered  judgment 
for  forty-three  dollars  and  seventy-five 
cents  with  interest  from  a  certain  date, 
the  offer  with  interest  up  to  the  last  day 
on  which  it  could  be  accepted  amount- 
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Vm.  Effect  of  Refused  OFFEE.  —  The  Merits  of  the  Case  are  not 
affected  by  an  offer  of  judgment  which  is  refused;  and  the  offer 
is  not  deemed  an  admission  of  the  plaintiff's  cause  of  action,* 
and  cannot  be  introduced  in  evidence  on  the  trial.* 


ing  to  forty-nine  dollars  and  fifty-three 
cents,  and  up  to  the  day  of  trial  to  fifty- 
one  dollars  and  ninety-five  cents.  The 
plaintiff  failed  to  accept  the  oflei,  and 
thereafter  he  recovered  judgment  for 
fifty-one  dollars  and  one  cent.  It  was 
held  that  the  judgment  was  less  favor- 
able than  the  offer. 

Action  for  Unliquidated  Damages.  —  In 
an  action  for  the  recovery  of  unliqui- 
dated damages,  interest  on  the  amount 
offered  by  tjie  defendant  from  the  time 
of  the  offer  to  the'  date  of  judgment 
will  not  be  considered  in  determining 
whether  the  judgment  is  more  favor- 
able than  the  offer.  .The  defendant 
cannot,  by  offering  a  sum  less  than 
that  to  which  the  plaintiff  is  entitled, 
and  then  persisting  in  his  defense 
and  postponing  a  recovery  until  that 
sum  with  accrued  interest  exceeds  the 
recovery,  obtain  the  benefits  of  the 
statute  as  regards  costs.  Johnston  v. 
Catlin,  57  N.  Y.  652.  But  see  Bath- 
gate V.  Haskin,  63  N.  Y.  268,  in  which 
it  is  held  that  this  rule  does  not  apply 
to  an  action  where  the  damages  are 
liquidated. 

1,  Wentworth  v.  Lord,  39  Me.  71; 
Avery  v.  Straw,  30  Me.  458;  Jackson 
V.  Hampden,  20  Me.  37.  But  see  Fogg 
V.  Hill,  21  Me.  529. 

Trespass  —  Plaintiffs  Title  Not  Ad- 
mitted, —  Where,  in  an  action  for  tres- 
pass to  personally,  the  defendant 
offered  judgment  for  nominal  damages 
and  costs  and  a  release  of  the  property, 
which  was  refused,  it  was  held  that  the 
defendant  could  not  be  deemed  to  have 
admitted  the  plaintiff's  title  to  the 
property  and  was  not  estopped  to  deny 
it  on  the  trial.  Auley  v.  Osterman,  65 
Wis.  118. 

2.  Riech  v.  Bolch,  68  Iowa  526;  Mc- 
Cormick  v.  Chicago,  etc.,  R.  Co.,  47 
Iowa  345;  Wentworth  v.  Lord,  39  Me. 
71 ;    Gowdy  v.   Farrow,   39    Me.   474; 


Finney  v.  Veeder,  i  Abb.  Pr.  N.  S.  (N. 
Y.  Supreme  Ct.)  366;  Post  v.  New 
York  Cent.  R.  Co.,  12  How.  Pr.  (N.  Y. 
Supreme  Ct.)  552;  Auley  v.  Osterman, 
65  Wis.  118, 

Appeal  from  Justice  —  Offer  to  Eednce 
Judgment.  —  An  offer  made  by  the  re- 
spondent on  an  appeal  from  a  justice's 
court  to  allow  the  judgment  to  be  re- 
duced cannot  be  given  in  evidence  on 
the  trial.  Finney  v.  Veeder,  i  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  366. 

Waiver  by  Not  Objecting.  —  Under 
section  3819  of  the  Iowa  Code  of  1897, 
where  an  offer  of  judgment  is  refused 
it  cannot  be  used  as  evidence  or  re- 
ferred to  on  the  trial.  Where  the 
plaintiff's  attorney  violated  this  provi- 
sion of  the  statute,  but  the  defendant 
took  no  steps  to  have  the  jury  dis- 
charged on  account  of  such  miscon- 
duct, but  proceeded  without  objection 
to  try  the  cause,  it  was  held  that  after 
verdict  he  could  not  demand  a  new 
trial  on  account  of  such  misconduct. 
(Adams,  C.  J.,  dissenting.)  Riech  v. 
Bolch,  68  Iowa  526. 

Answer  of  Executor  Admitting  Indebted- 
ness. —  Where,  to  an  order  requiring 
an  executor  to  make  a  final  settlement 
with  his  successor,  the  executor  an- 
swered admitting  an  indebtedness  to 
the  estate,  it  was  held  that  this  was  not 
an  offer  of  judgment  under  Rev.  Stat. 
Mo.,  1889,  §  2J91,  which  provides  that 
such  offer  shall  not  be  given  in  evi- 
dence if  not  accepted;  and  upon  such 
admission  the  successor  was  entitled 
to  a  judgment  for  the  amount  ad- 
mitted.      Emmons    v.    Gordon,    (Mo. 

1893)  24  S.  W.  Rep.  146,  affirmed  (Mo. 

1894)  25  S.  W.  Rep.  938. 
Not  Waiver  of  Defect  in  Process.  —  An 

offer  to  be  defaulted,  entered  on  the 
docket,  but  not  accepted,  is  no  waiver 
of  the  objection  that  the  writ  is  not 
sealed.  Tibbetts  v.  Shaw.  19  Me.  204. 
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VIII.  Removal  of  Officees,  8 1 . 

CROSS-REFERENCES. 

See  articles  CORPORATIONS,  vol.  q,  p.  52;  PRINCIPAL 
AND  AGENT;  QUO  WARRANTO;  STOCK  AND  STOCK- 
HOLDERS; WINDING  UP. 

I.  Coeporate  Redeess  foe  Official  Misconduct  —  1.  Who  May 
Sue.  —  When  the  officers  of  a  corporation  misappropriate  the  cor- 
porate funds,  or  are  guilty  of  wrongfully  dealing  with  the  corpo- 
rate property,  the  corporation  is  primarily  interested,  and  can 
alone  seek  redress,*  unless  the  damage  is  primarily  and  directly 
to  the  complaining  stockholder  *^  or  a  creditor,  as  will  be  seen 
hereinafter,  under  statutes  creating  such  liability,'  or  unless  it  is 
made  to  appear  that  it  is  necessary  for  the  stockholders  to  sue 
for  the  corporation  to  prevent  a  failure  of  justice,  as  where  a  cor- 
poration is  unable  to  bring  suit,  or  where,  through  the  collusion 
or  fraud  of  the  directors,  it  neglects  to  seek  redress.* 


1.  Smith  V.  Poor,  40  Me.  415;  Horn 
Silver  Min.  Co.  v.  Ryan,  42  Minn.  196; 
Merrill  First  Nat.  Bank  v.  Harper,  61 
Minn.  375;  Allen  v.  New  Jersey  South- 
ern R.  Co.,  49  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  14;  Forbes  v.  Whitlock,  3 
Edw.  Ch.  (N.  Y.)  446;  McAleer  v.  Mc- 
Murray,  58  Pa.  St.  136;  Craig  7a  Gregg, 
83  Pa.  St.  21;  Evans  v.  Brandon,  53 
Tex.  56;  Gray  v.  Lewis,  L.  R.  8  Ch. 
1050. 

The  liability  of  directors  in  an  action 
on  the  case  is  said  to  be  several  as 
against  them  individually,  and  not 
joint  as  against  them  in  their  ofBcial 
capacity.  Franklin  F.  Ins.  Co.  v.  Jen- 
kins, 3  Wend.  (N.  Y.)  130;  Fisher  v. 
Graves,  80  Fed.  Rep.  590. 

Liability  to  Accoant  —  Double  Eemedy. 
—  The  corporation  can  call  an  officer  to 
account  for  notes  given  to  the  cor- 
poration, as  for  a  conversion  thereof, 
although  it  has  a  remedy  by  an  action 
to  collect  the  notes  from  the  makers 
thereof.  But  the  officer  is  entitled  to 
control  the  stock  for  which  such  notes 
were  given.  Rutland  Electric  Light 
Co.  7'.  Bates,  68  Vt.  579. 

Action  by  President.  —  An  action  may 
be  maintained  in  the  name  of  the 
corporation  by  the  president  against 
directors  for  wrongfully  converting  cor- 
porate property,  although  the  board 
of  directors  has  not  authorized  such 
action.  Recamier  Mfg.  Co.  v.  Sey- 
mour, 15  Daly  (_N.  Y.)  245. 


2.  Crook  V.  Jewett,  12  How.  Pr.  (N. 
Y.  Supreme  Ct.)  19;  Meyers  v.  Scott, 
(Supreme  Ct.)  20  N.  Y.  St.  Rep.  43. 

Where  a  stockholder  has  suffered 
damage  in  a  contract  made  with  a  cor- 
poration through  the  fraudulent  acts 
of  its  directors  under  color  of  their 
office,  it  is  held  that  he  cannot  maintain 
an  action  against  the  directors,  but  his 
remedy  is  against  the  company. 
Smith  V.  Poor,  40  Me.  415. 

3.  Merrill  First  Nat.  Bank  v.  Har- 
per, 61  Minn.  375,  holding  under  Gen. 
Stat.  1878,  c.  34,  §  9,  subdiv.  3  (Gen. 
Stat.  1894,  §  2600),  which  provides  that 
any  officer,  director,  or  member  of  a  cor- 
poration is  liable  for  corporate  debts 
when  he  is  guilty  of  any  fraud,  un- 
faithfulness, or  dishonesty  in  the  dis- 
charge of  any  official  duty,  that  the 
creditor  is  given  a  right  of  action 
against  the  official  only  when  the  un- 
faithfulness has  resulted  in  damage  to 
such  creditor,  but  not  when  the  only 
damage  or  loss  is  to  the  corporation 
and  by  reason  thereof  to  all  the  credit- 
ors in  common;  and  that  such  a  cred- 
itor suffering  damage  or  loss  special  or 
peculiar  to  himself  may  maintain  an 
action  at  law  against  the  unfaithful 
officer,  and  is  not  required  to  resort  to 
an  action  in  equity  brought  by  or  on 
behalf  of  all  the  creditors.  See  also 
Buell  V.  Warner,  33  Vt.  575. 

4.  California.  —  Woodroof  v.  Howes, 
88  Cal.  184. 
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2.  Nature  of  Eemedy  —  At  Law  or  in  Equity.  —  As  will  appear  from 
cases  cited  in  the  notes  to  the  preceding  paragraph,  the  refusal 
by  the  corporation  to  seek  redress  by  an  action  is  a  ground  for 
equitable  relief  in  favor  of  others  to  whose  benefit  a  judgment  in 
favor  of  the  corporation  would  inure.  *  The  remedy  by  the  corpora- 
tion to  redress  a  legal  wrong  by  an  officer  is  by  an  action  at  law,* 


Colorado.  —  Byers  v.  Rollins,  13  Colo. 
26. 

Connecticut.  —  Allen  v.  Curtis,  26 
Conn.  456. 

Georgia.  —  Colquitt  v.  Howard,  11 
Ga.  556. 

Illinois.  —  Green  r.  Hedenberg,  159 
111.  489. 

Maine.  —  Hersey  v.  Veazie,  24  Me.  9. 

Missouri.  —  Slattery  v.  St.  Louis, 
etc.,  Transp.  Co.,  91  Mo.  217. 

Nebraska.  — Wilcox  v.  Bickel,  11  Neb. 

154. 

Ne7o  Jersey.  —  Brown  v.  Vandyke,  8 
N.  J.  Eq.  795;  Landis  v.  Sea  Isle  City 
Hotel  Co.,  (N.  J.  1895)  31  Atl.  Rep.  755. 

New  York.  —  Sage  v.  Culver,  147  N. 
Y.  241 ;  Brinckerhoff  v.  Bostwick,  88  N. 
Y.  52;  Barr  v.  New  York,  etc.,  R.  Co., 
96  N.  Y.  450;  Forbes  v.  Whitlock,  3 
Edw.  Ch.  (N.  Y.)  446;  Gray  v.  New 
York,  etc..  Steamship  Co.,  3  Hun  (N. 
Y.)  383;  Allen  v.  New  Jersey  Southern 
R.  Co.,  49  How.  Pr.  (N.  Y.  Supreme 
Ct.)  14;  New  York,  etc.,  R.  Co.  v. 
Schuyler,  17  N.  Y.  595;  Empire  State 
Sav.  Bank  v.  Beard,  81  Hun  (N.  Y.) 
184. 

Ohio.  —  Taylor  v.  Miami  Exporting 
Co.,  5  Ohio  162. 

Rhode  Island.  —  Hodges  v.  New  Eng- 
land Screw  Co.,  i  R.  I.  312;  Hazard  v. 
Durant,  11  R.  I.  196. 

Tennessee.  —  Deaderick  v.  Wilson,  8 
Baxt.  (Tenn.)  109. 

'Texas.  —  Mussina  v.  Goldthwaite,  34 
Tex.  125;  Evansf.  Brandon,  53  Tex.  56. 

United  States.  —  Heath  v.  Erie  R. 
Co.,  8  Blatchf.  (U.  S.)  347;  Dodge  v. 
Woolsey,  18  How.  (U.  S.)  331. 

In  England  it  is  apparent  from  the 
two  leading  cases  of  Foss  v.  Harbottle, 
2  Hare  461,  and  Mozley  v.  Alston,  i 
Phil.  790,  that  a  shareholder  cannot 
maintain  a  suit  on  behalf  of  himself 
and  other  shareholders  where  the  acts 
complained  of  are  capable  of  being  re- 
leased or  confirmed  by  the  corporation, 
and  that  in  such  a  case  the  corpora- 
tion itself  is  the  only  proper  plaintiff. 
These  cases  are  not  regarded  as  hold- 
ing that  the  shareholder  cannot  main- 
tain a  suit  on  behalf  of  himself  or  the 


other  shareholders  where  the  acts  com- 
plained of  are  ultra  vires.  Gray  v. 
Lewis,  L.  R.  8  Eq.  526;  Heath  v.  Erie 
R.  Co.,  8  Blatchf.  (U.  S.)  347. 

Laches.  —  Although  a  stockholder 
may  maintain  a  bill  on  behalf  of  him- 
self and  other  stockholders  against  a 
corporation  and  its  officers  for  con- 
spiracy and  fraud,  they  may  forfeit 
their  right  to  equitable  relief  by  un- 
reasonable delay  in  bringing  their  suit. 
Peabody  v.  Flint,  6  Allen  (Mass.)  52; 
Metropolitan  El.  R.  Co.  v.  Manhattan 
El.  R.  Co.,  II  Daly  (N.  Y.)  373;  Greg- 
ory V.  Patchett,  33  Beav.  595. 

Who  Is  a  Stockholder.  —  In  order  to 
show  one  entitled  to  sue  on  behalf  of 
himself  and  other  shareholders,  he 
must  show  that  he  was  a  stockholder  at 
the  time  of  the  transactions  complained 
of,  or  that  since  that  time  the  stock  de- 
volved upon  him  by  operation  of  law. 
Dannmeyer  v.  Coleman,  8  Sawy.  (U. 
S.)  51;  Heath  v.  Erie  R.  Co.,  8  Blatchf. 
(U.  S.)  347. 

Beceiver.  —  When  the  corporation  is 
in  the  hands  of  a  receiver,  he  is  the 
proper  party  to  bring  the  suit  unless  a 
sufficient  excuse  is  shown,  as  where  he 
is  one  of  the  parties  charged  with  mis- 
conduct, when  he  should  be  made  a 
defendant.  Minchin  v.  Paterson  Sec- 
ond Nat.  Bank,  36  N.  J.  Eq,  440;  Ack- 
erman  v.  Halsey,  37  N.  J.  Eq.  356; 
Williams  v.  McDonald,  42  N.  J.  Eq. 
392;  Chester  v.  Halliard,  34  N.  J.  Eq. 
341;  Brinckerhoff  v.  Bostwick,  88  N. 
Y.  52. 

1.  Nebraska. — Wilcox  v.  Bickel,  11 
Neb.  154. 

New  York.  —  Atty.-Gen.  v.  Utica 
Ins.  Co.,  2  Johns.  Ch.  (N.  Y.)  371 ;  Rob- 
inson V.  Smith,  3  Paige  (N.  Y.)  222; 
Cunningham  v.  Pell,  5  Paige  (N.  Y.) 
607;  Empire  State  Sav.  Bank  v.  Beard, 
81  Hun  (N.  Y.)  184. 

Rhode  Island.  —  Hodges  v.  New  Eng- 
land Screw  Co.,  i  R.  I.  312. 

United  States.  —  Dodge  v.  Woolsey, 
18  How.  (U.  S.)  331. 

England.  —  Charitable  Corp.  v.  Sut- 
ton.  2  Atk.  404. 

2.  Franklin  F.  Ins.  Co.  v.  Jenkins,  3 
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Where  There  Has  Been  a  Waste  or  Uisapplication  of  Funds  by  the  officers 
or  agents  of  the  corporation,  a  suit  in  equity  may  be  brought  in 
the  name  of  the  company  to  compel  an  accounting  for  such 
waste,  misapplication,  or  breach  of  trust.*  But  the  stockholders, 
it  is  held,  cannot  bring  an  action  at  law  for  damages  against 
directors  as  such.*  Their  remedy,  as  well  as  that  of  the  creditor, 
when  the  injury  is  directly  to  the  corporation,  is  by  a  suit  in 
equity.' 


Wend.  (N.  Y.)  130;  Dykman  v.  Keeney, 
154  N.  Y.  483;  O'Brien  v.  Fitzgerald, 
150  N.  Y.  572,  143  N.  Y.  377;  Empire 
Sute  Sav.  Bank  v.  Beard,  151  N.  Y. 
638;  Thompson  v.  Greeley,  107  Mo.  577. 

Action  as  Against  Agent.  —  An  action 
at  law  may  be  maintained  against  a 
director  by  the  corporation  as  his  prin- 
cipal, as  in  other  cases  of  agency. 
Horn  Silver  Min.  Co.  v.  Ryan,  42 
Minn.  196;  Hun  v.  Gary,  82  N.  Y.  65. 

1.  Neall  V.  Hill,  16  Gal.  150;  Bayless 
».  Orne,  Freem.  (Miss.)  161;  Gitizens' 
Loan  Assoc,  v.  Lyon,  29  N.  J.  Eq.  no; 
Atty.-Gen.  v.  Utica  Ins.  Go.,  2  Johns. 
Ch.  (N.  Y.)  371;  Atty.-Gen.  v.  Wilson, 
I  Gr.  &  Ph.  2. 

Complicated  Matters  and  Numerous  Far- 
ties.  —  An  action  at  law  to  hold  direct- 
ors responsible  to  the  receiver  of  a 
corporation  for  a  wrongful  performance 
of  their  duties  is  the  proper  remedy; 
and  allegations  that  the  acts  com- 
plained of  are  nximerous  and  compli- 
cated, and  that  they  are  difficult  of  as- 
certainment and  discovery,  as  well  as 
that  a  multiplicity  of  suits  would  re- 
sult unless  all  the  directors  during  the 
period  covered  by  the  complaint  were 
joined  as  defendants,  are  not  sufficient 
to  justify  the  intervention  of  a  court  of 
equity.  Dykman  7/.  Keeney,  154  N.  Y. 
483,  following  O'Brien  v.  Fitzgerald, 
150  N.  Y.  572,  and  Empire  State  Sav. 
Bank  v.  Beard,  151  N.  Y.  638. 

Bemedy  by  Suit  or  Action  —  Fiduciary 
Belation,  —  Where  the  officer  is  also  a 
member  of  a  firm  which  under  a  con- 
tract acts  as  the  selling  agent  of  the 
corporation,  and  he  exercises  bad  faith 
in  the  performance  of  his  duties  to  the 
corporation  and  conducts  the  business 
in  the  interest  of  his  firm  rather  than 
of  the  corporation,  in  view  of  this 
fiduciary  relation  a  bill  in  equity  may 
be  maintained  by  the  corporation 
against  him,  as  well  as  an  actien  at 
law.  Warren  v.  Para  Rubber  Shoe 
Go.,  166  Mass.  97. 

Bedress  of  Private  Wrongs  in  Action  by 
People.  —  In  New     York,   under  provi- 


sions of  the  Godeof  Givil  Procedure,  an 
action  against  trustees,  directors,  man- 
agers, or  other  officers  of  a  corporation 
for  an  accounting  of  their  official  con- 
duct and  to  compel  them  to  pay  to  the 
corporation  or  its  creditors  any  money 
or  the  value  of  any  property  which  they 
have  acquired  themselves,  or  trans- 
ferred to  others,  or  lost  or  wasted  by  a 
violation  of  their  duties,  may  be 
brought  on  behalf  of  the  people  by  the 
attorney-general  when  the  public  in- 
terest requires  such  action,  the  statute 
also  contemplating  the  removal  of  the 
officers  who  have  been  guilty  of  a 
breach  of  trust.  It  has  been  held  that 
such  an  action  may  be  maintained  not- 
withstanding one  of  the  directors  has 
already  begun  an  action  for  the  pur- 
pose of  recovering  corporate  assets. 
People  V.  Bruff,  60  How.  Pr.  (N,  Y.  Su- 
preme Gt.)  I. 

Necessity  of  Relator.  —  Under  the 
above  procedure,  it  is  held  in  a  late 
case  that  the  attorney-general  may 
bring  an  action  for  the  removal  of  an 
officer  and  foi  the  recovery  of  corporate 
assets  without  the  interposition  of  a 
relator,  and  that  the  question  as  to 
whether  or  not  public  interest  demands 
such  action  rests  entirely  within  the 
discretion  of  the  attorney-general. 
People  V.  Ballard,  134  N.  Y.  269. 

2.  Jones  v.  Johnson,  10  Bush  (Ky.) 
649;  Smith  V.  Hurd,  12  Met.  (Mass.) 
371;  Vose  V.  Grant,  15  Mass.  505. 

3.  Sears  v.  Hotchkiss,  25  Gonn.  171; 
Jones  V.  Johnson,  10  Bush  (Ky.)  649; 
Sayles  v.  Gentral  Nat.  Bank,  18  Misc. 
Rep.  (N.  Y.  Supreme  Gt.)  155,  holding 
that  it  is  no  objection  to  such  a  bill 
that  the  corporation  could  have  main- 
tained an  action  at  law  for  the  injury 
against  the  defendants,  or  that  the 
plaintiffs  had  a  remedy  at  law  by  a  suit 
against  the  corporation;  Allen  v.  New 
Jersey  Southern  R.  Go.,  49  How.  Pr. 
(N.  Y.  Supreme  Gt.)  14;  Carpenter  v. 
Roberts,  56  How.  Pr.  (N.  Y.  Supreme 
Gt.)  216;  Greaves  v.  Gouge,  69  N.  Y. 
154;  Empire  State  Sav.  Bank  v.  Beard, 
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3.  Remedy  of  Stockholder  at  Law  under  Statute.  —  Stockholders, 
under  the  statutes  of  some  states,  have  a  distinct  cause  of  action 
and  a  remedy  therefor  at  law  against  officers  of  the  corporation 
for  certain  acts  or  omissions  whereby  they  have  suffered  damage,* 
or  an  action  at  law  against  the  delinquent  officer,  as  for  the 
recovery  of  a  penalty.* 

II.  Remedies  of  Ceeditoes  —  1.  Proceedings  under  Statutes  —  a. 
Generally.  —  Under  various  statutory  provisions  creditors  are 
given  remedies  against  officers  of  a  corporation  for  the  recovery 
of  debts  owing  by  the  corporation,  as  where  a  personal  liability 
on  the  part  of  officers  is  created  for  the  making  of  false  reports,' 
as  well  as  for  the  failure  to  file  certain  reports  at  prescribed 
periods,*  or  for  permitting  the  corporation   to  incur  debts   in 


8i  Hun  (N.  Y.)  184;  Brinckerhoff  v 
Bostwick,  105  N,  Y.  567. 

Misfeasance  and  Colpable  Negligence. 
—  The  liability  of  directors  for  mis- 
feasance or  culpable  negligence  in  the 
discharge  of  their  ofi5cial  duty  may  be 
enforced  by  an  action  at  law  or  in 
equity,  according  to  the  circumstances 
of  the  particular  case.  Horn  Silver 
Min.  Cd.  v.  Ryan,  42  Minn.  196.  And 
under  Gen.  Stat.  1894,  §  2600,  making 
directors  or  officers  liable  for  corporate 
debts  when  they  are  guilty  of  any 
fraud,  unfaithfulness,  or  dishonesty  in 
the  discharge  of  their  official  duties,  a 
creditor  has  an  action  on  his  own  be- 
half when  the  unfaithfulness  of  the 
oflScer  has  resulted  in  damages  peculiar 
to  himself,  and  not  when  the  only  loss 
or  damage  is  to  the  corporation.  Mer- 
rill First  Nat.  Bank  v.  Harper,  61 
Minn.  375. 

Form  of  Bemedy  to  Protect  All  In- 
terests. —  In  Craig  v.  Gregg,  83  Pa.  St. 
19,  it  was  said  that  the  remedy  must 
be  in  a  form  to  protect  the  interests  of 
the  corporation  as  a  trustee  for  all  its 
stockholders  and  the  creditors,  but 
whether  it  should  be  by  an  action  in 
the  name  of  the  corporation  against  the 
negligent  directors  or  by  a  bill  in 
equity  against  both  it  was  not  neces- 
sary to  decide,  as  the  case  was  then 
presented. 

1.  Gaflney  v.  Colvill,  6  Hill  (N.  Y.) 
567;  Buell  V.  Warner,  33  Vt.  575. 

2.  Loveland  v.  Garner,  74  Cal.  298; 
Miles  V.  Woodward,  115  Cal.  308;  Mc- 
Crae  v.  Bedell,  9  Misc.  Rep.  (N.  Y. 
Super.  Ct.)  372;  Lewis  v.  Brainerd,  53 
Vt.  510.  See  generally  article  Stock 
AND  Stockholders. 

3.  Matthews  v.  Patterson,  16  Colo. 
215;  Ferguson  v.  Gill,  64  Hun  (N.  Y.) 


284;  Taylor  z*.  Thompson,  66  How.  Pr. 
(N.  Y.  Supreme  Ct.)  102. 

A  Director  Is  an  Officer  under  the  N^ew 
York  Act  of  1875,  which  provides  for 
the  liability  of  officers  for  making  false 
reports.  Brand  v.  Godwin,  15  Daly 
(N.  Y.)  456. 

4.  Matthews  v.  Patterson,  16  Colo. 
215;  Whitney  v.  Cammann,  60  N.  Y. 
Super.  Ct.  391;  Wilson  Mfg.  Co.  v. 
Schwind,  5  Misc.  Rep.  (N.  Y.  Super. 
Ct.)  205. 

Doable  Liability  —  Effect.  —  Although 
insolvency  of  a  corporation  may  be 
caused  by  violations  of  the  statutes,  for 
which  the  officers  incur  liability,  that 
does  not  relieve  them  of  liability  also 
for  failure  to  make  the  publication  pre- 
scribed by  another  statute.  Clow  :•. 
Brown,  150  Ind.  185. 

Recovery  of  a  judgment  against  a 
stockholder  does  not  merge  the  claim 
against  a  trustee  individually  who  is 
liable  under  the  statute  for  a  failure  to 
file  an  annual  report,  the  two  liabilities 
depending  upon  entirely  distinct  facts 
and  different  statutory  provisions. 
Vincent  v.  Sands,  11  Abb.  Pr.  N.  S. 
(N.  Y.  Super.  Ct.)  366. 

Effect  of  False  Statement.  —  A  false 
statement  or  report,  if  one  of  the 
oflScers  signs  it,  is  not  such  a  misstate- 
ment, if  it  is  an  entire  failure  to  make 
a  report,  as  to  render  all  the  trustees 
liable  under  a  statute  providing  for  a 
joint  and  several  liability  in  the  case 
of  a  total  failure  to  make  a  report. 
Pier  V.  Hanmore,  86  N.  Y.  95;  Bonnell 
V.  Griswold,  80  N.  Y.  128;  Matthews  v. 
Patterson,  16  Colo.  215. 

Intent.  —  Where  the  statute  pre- 
scribes a  liability  against  directors  who 
"  intentionally  neglect  "  to  file  reports, 
it  cannot  be  read  as  omitting  the  word 


64 


Volume  XV. 


Bemedieo 


PRIVATE  CORPORATIONS. 


of  Creditors. 


excess  of  its  capital  stock,  in  violation  of  statutory  provisions 
against  such  a  practice,*  or  for  unfaithfulness,  fraud,  or  dishonesty 
in  the  discharge  of  official  duty,*  or  where  personal  liability  on 
the  part  of  directors  is  created  for  debts  incurred  by  the  corpora- 
tion to  an  amount  fixed  by  statute.* 

strict  Construction  of  Statutes,  —  The  liability  of  directors  or  trustees 
to  the  creditors  of  the  corporation  while  the  corporation  is  solv- 
ent and  continues  in  business  depends  upon  the  provisions  of  the 
charter  or  some  general  statute,'*  and  such  statutes,  being  penal, 


''  inteiiLionally  "  so  as  to  enable  a  suit 
to  be  maintained  where  the  neglect 
was  through  inadvertence.  Breitung 
V.  Lindauer,  37  Mich.  217. 

Whether  Defendant  Was  an  OfB.cer  — 
Question  for  Jury.  —  The  question 
whether  or  not  one  sought  to  be 
charged  as  a  trustee  for  a  failure  to  file 
an  annual  report  was  in  fact  a  trustee 
at  the  time  is  a  question  of  fact,  which, 
when  found  against  the  defendant  be- 
low, will  not  be  reviewable  by  the  court 
of  last  resort.  Jersey  City  First  Nat. 
Bank  v.  Lamon,  130  N.  Y.  366. 

1.  Frost  Mfg.  Co.  V.  Foster,  76  Iowa 
535;  National  Bank  v.  Dillingham,  147 
N.  Y.  603. 

2.  Merrill  First  Nat.  Bank  v.  Harper, 
61  Minn.  375. 

3.  State  Bank  v.  Andrews,  (City  Ct.) 
18  N.  Y.  Supp.  167. 

4.  Frost  Mfg.  Co.  v.  Foster,  76  Iowa 
5J5;  National  Bank  v.  Dillingham,  147 
N.  Y.  609;  Patterson  v.  Stewart,  41 
Minn.  84;  Cady  v.  Sanford,  53  Vt.  637. 

Time  of  Belation  of  Creditor.  —  A  cred- 
itor must  be  such  at  the  time  of  the 
violation  of  the  law  by  the  officer  whom 
he  seeks  to  charge.  Ogden  v.  Rollo, 
13  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  300. 

Time  of  Belation  of  Officer.  —  In  an 
action  against  a  director  to  recover  for 
his  personal  liability  because  the  debts 
of  the  corporation  exceeded  its  capital 
stock,  it  must  be  shown  that  such  debts 
were  made  while  the  defendant  was  a 
director.  Irvine  v.  McKeon,  23  Cal. 
472. 

Directors  whose  term  of  oflfice  had 
not  begun  at  the  time  of  the  failure  of 
the  board  to  comply  with  the  law  as  to 
filing  a  report  are  not  liable  for  such 
failure.  Austin  v.  Berlin,  13  Colo. 
198,  decided  under  a  statute  which  pro- 
vided that  "  all  the  directors  or  trustees 
of  the  company  shall  be  jointly  and 
severally  liable  for  all  the  debts  of  the 
company  that  shall  be  contracted  dur- 
ing the  year  next  preceding  the  time 
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when  such  report  should  *  *  * 
have  been  made  and  filed,  and  until 
such  report  shall  be  made."  To  the 
same  effect  is  Boughton  v.  Otis,  21  N. 
Y.  261. 

If  one  was  not  a  trustee  at  the  time 
of  the  default,  but  became  one  after- 
wards, then  his  liability  is  limited  to 
the  debts  contracted  while  he  remained 
trustee  and  while  the  default  con- 
tinued. Shaler,  etc.,  Quarry  Co.  v. 
Bli$s,  27  N.  Y.  297;  Rector  v.  Vander- 
bilt,  98  N.  Y.  173;  Steam-Engine  Co.  v. 
Hubbard,  loi  U.  S.  193. 

Ignorance  of  a  Creditor  as  to  the  Falsity 
of  the  Report  is  not  an  ingredient  of  the 
liability  of  the  officer.  The  officer  is 
liable  whether  the  creditor  knew  the 
certificate  to  be  false  or  not.  Ferguson 
V.  Gill,  64  Hun  (N.  Y.)  284. 

Ignorance  and  Want  of  Bad  Faith  on 
the  Part  of  the  Officer.  —  Whether  or  not 
knowledge  of  the  falsity  or  bad  faith 
on  the  part  of  the  officer  making  the  re- 
port is  necessary  depends  upon  the 
terms  of  the  statute.  Under  the  New 
York  Act  of  1875  it  was  held  that 
liability  did  not  depend  upon  the 
knowledge  of  the  officer  who  signed 
the  report  as  to  the  falsity  thereof. 
Brand  v.  Godwin,  15  Daly  (N.  Y.)  456. 
But  under  the  Act  of  1848  it  was  held 
that  only  the  officer  who  signed  the  re- 
port with  knowledge  of  its  falsity  came 
within  the  provisions  of  the  statute. 
Pier  V.  Hanmore,  86  N.  Y.  95;  Bonnell 
V.  Griswold,  89  N.  Y.  122.  ^nd  the 
same  ruling  was  made  in  Matthews  v. 
Patterson,  16  Colo.  215;  Stebbins  v. 
Edmands,  12  Gray  (Mass.)  203. 

Judgment  Against  the  Corporation.  — ' 
Recovery  of  a  judgment  against  the 
corporation  does  not  preclude  the  rem- 
edy by  the  creditor  for  the  penal  liability 
of  the  trubtee  for  neglecting  to  file  an 
annual  report.  McHarg  v.  Eastman,  7 
Robt.  (N.  Y.)  137.  See  also  Byers  v. 
Franklin  Coal  Co.,  106  Mass. 131 ;  Cady 
V.  Sanford,  53  Vt.  638. 
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are  construed  with  strictness  as  against  those  sought  to  be  sub- 
jected to  liability  thereunder.* 

b.  In  Equity  —  To  Keach  common  Fund  or  for  Accounting.  —  It  will  be 
found  to  be  generally  true  that  unless  a  particular  remedy  is  pre- 
scribed, whether  by  action  at  law  by  each  creditor,  or  by  bill  in 
equity  in  which  all  parties  in  interest  or  to  be  affected  are  made 
parties,  the  form  of  the  remedy  depends  upon  the  character  of 
the  liability.  If  the  object  of  the  statute  is  to  create  a  common 
fund,  limited  in  amount,  for  the  benefit  of  all  creditors,  or  all  of 
a  particular  class,  so  that  if  one  were  allowed  to  proceed  alone  he 
might  exhaust  the  fund  or  get  more  than  his  share,  or  if  the  lia- 
bility is  only  for  the  deficiency  of  corporate  assets,  or  only  for 
the  Excess  of  debts  contracted  over  the  amount  permitted  by  the 
charter,  so  that  an  accounting  is  necessary,  a  bill  in  equity,  or  a 
suit  in  the  nature  of  a  bill  in  equity,  must  be  resorted  to,*  at  least 
where  the  plaintiff  is  not  the  only  creditor  who  has  a  cause  of 
action  against  the  of^cer  under  the  statute.* 

C.  At  Law.  —  where  the  Statute  Creates  an  Original  Liability,  either  in 
contract,   or  penally,   on    the    part    of    officers,    and    where    no 


1.  Matthews  v.  Patterson,  i6  Colo. 
215;  Chase  v.  Curtis,  113  U.  S.  457 
[a/m^  Merchants'  Bank  v.  Bliss,  35  N. 
Y.  412;  Wiles  z/.  Suydam,  64  N.  Y.  173; 
Easterly  v.  Barber,  65  N.  Y.  252;  Knox 
V.  Baldwin,  80  N.  Y.  610;  Veeder  v. 
Baker,  83  N.  Y.  156;  Pier  v.  George,  86 
N.  Y.  613;  Stokes  v.  Stickney,  96  N. 
Y.  323];  Marshall  v.  Barr,  27  N.  Y. 
App.  Div.  97. 

In  Flash  v.  Conn,  109  U.  S.  371,  the 
Supreme  Court  of  the  United  States, 
following  Wiles  v.  Suydam,  64  N.  Y. 
173,  distinguished  between  the  liability 
of  stockholders  for  the  debts  of  the  cor- 
poration under  a  statute  making  them 
severally  and  individually  liable  for  the 
debts  and  contracts  of  the  company  to 
an  amount  equal  to  the  amount  of  stock 
held  by  them  respectively,  until  the 
whole  amount  of  the  capital  stock  fixed 
and  limited  by  the  company  had  been 
paid  in,  and  the  liability  imposed  upon 
trustees  for  debts  of  the  company  upon 
failure  to  file  reports  of  the  capital  and 
debts  of  such  corporation  at  specified 
times,  in  that  the  former  was  a  liability 
ex  contractu  enioxceabXe  beyond  the  ju- 
risdiction of  the  state,  and  the  statute 
should  be  construed  liberally  in  further- 
ance of  the  remedy,  while  the  latter 
was  in  the  nature  of  a  penalty  and 
should  be  construed  as  statutes  of  that 
description.  See  also  Hastings  v. 
Drew,  76  N.  Y.  g;  Stephens  v.  Fox,  83 
N.  Y.  313. 


2.  Illinois.  —  Buchanan  v.  Bartow 
Iron  Co.,  3  111.  App.  191;  Low  v. 
Buchanan,  94  111.  76;  Woolverton  v. 
Taylor,  132  111.  197. 

Massachusetts.  —  Merchants'  Bank  v. 
Stevenson,  10  Gray  (Mass.)  232;  Moore 
V.  Reynolds,  109  Mass.  473. 

Minnesota.  —  Patterson  v.  Stewart,  41 
Minn.  84. 

New  York.  —  Anderson  v.  Speers,  21 
Hun  (N.  Y.)  568;  State  Bank  v.  An- 
drews, 2  Misc.  Rep.  (N.  Y.  C.  PI.)  394; 
American  Grocery  Co.  v.  Flint,  5  N.  Y. 
App.  Div.  263;  National  Bank  v.  Dil- 
lingham, 147  N.  Y.  603. 

Tennessee.  —  Tradesman  Pub.  Co.  v. 
Knoxville  Car  Wheel  Co.,  95  Tenn. 
634,  following  Moullon  v.  Connell-Hall- 
McLester  Co.,  93  Tenn.  377. 

United  States.  —  Horner  v.  Carter,  3 
McCrary  (U.  S.)  595;  Hornor  v.  Hen- 
ning,  93  U.  S.  228;  Stone  v.  Chisolm, 
113  U.  S.  302. 

See  also  infra.  III.  4.  Creditors  —  In 
Suit  to  Reach  Common  Fund. 

3.  Low  V.  Buchanan,  94  111.  82, 
wherein,  though  no  opinion  was  ex- 
pressed as  to  whether  an  action  of  law 
would  lie  under  such  circumstances,  it 
was  said  to  be  clear  that  upon  the 
hypothesis  that  such  an  action  could 
be  sustained,  "  the  plaintiff  would  be 
bound  to  set  forth  by  proper  averments 
in  his  declaration  and  prove  on  the  trial 
the  special  circumstances  warranting 
such  an  action." 
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accounting  is  necessary,  and  the  recovery  by  one  creditor  will 
not  reduce  the  amount  which  may  be  recovered  by  another,  the 
remedy  is  by  an  action  at  law  against  the  officers  jointly  or  sever- 
ally, as  they  may  be  liable  and  as  the  plaintiff  may  elect  to 
pursue  them.* 

d.  Necessity  for  Judgment  Against  Corporation  —  Action 
to  Enforce  Primary  Liability.  —  In  the  class  of  cases  wherein  the  rem- 
edy is  by  action  to  enforce  the  primary  liability  of  the  officers,  an 
effort  to  collect  from  the  corporation  is  not  a  condition  precedent 
to  the  action  against  the  officers,*  and  the  recovery  of  such  a 


1.  Illinois.  —  Loverin  v.  McLaughlin, 
i6i  111.  417. 

Indiana. — Clow  v.  Brown,  134  Ind. 
287. 

Michigan.  —  Wilcox  Cordage,  etc., 
Co.  V.  Mosher,  (Mich.  1S97)  72  N.  W. 
Rep.  117. 

Minnesota.  —  Patterson  v.  Stewart,  41 
Minn.  84. 

New  York.  —  Durant  v.  Gardner,  10 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  445; 
Wiles  V.  Suydam,  10  Hun  (N.  Y.)  578; 
State  Bank  v.  Andrews,  (City  Ct.)  18 
N.  Y.  Supp.  167;  State  Bank  v.  An- 
drews, 2  Misc.  Rep.  (N.  Y.  C.  PI.)  394; 
Wilson  Mfg.  Co.  v.  Schwind,  5  Misc. 
Rep.  (N.  Y.  Super.  Ct.)  205;  Camp 
Mfg.  Co.  V.  Reamer,  14  N.  Y.  App. 
Div.  408;  Milsom  Rendering,  etc,  Co. 
V.  Baker,  16  N.  Y.  App.  Div.  581;  Mor- 
gan V.  Hedstrom,  25  N.  Y.  App.  Div. 
547;  Rorke  v.  Thomas,  56  N.  Y.  565; 
Roach  V.  Duckworth,  95  N.  Y.  399: 
National  Bank  v.  Dillingham,  147  N. 
Y.  609. 

Pennsylvania.  —  Lexow  v.  Pennsyl- 
vania Diamond  Drill  Co..  5  Pa.  Dist. 
Rep.  491:  Kurtz  v.  Wigton,  (C.  PI.)  34 
W.  N.  C.  (Pa.)  219. 

Vermont.  —  Bassett  v.  St.  Albans 
Hotel  Co.,  47  Vt.  313. 

United  States.  —  Union  Iron  Co.  v. 
Pierce,  4  Biss.  (U.  S.)  327:  Swancoat  v. 
Remsen,  78  Fed.  Rep.  592. 

Conctirrent  Eqtiitable  Jtuisdiction.  — 
But  even  in  a  case  where  it  is  proper  to 
bring  an  action  at  law,  as  under  a  stat- 
ute making  directors  personally  liable 
for  debts  not  exceeding  a  specified 
amount,  State  Bank  v.  Andrews,  (City 
Ct.)  44  N.  Y.  St.  Rep.  788,  an  action  in 
equity  may  be  maintained  to  prevent  a 
multiplicity  of  suits.  Bauer  v.  Piatt, 
72  Hun  (N.  Y.)  328,  wherein  the  alle- 
gation in  the  complaint  was  that  other 
parties  were  about  to  commence  actions 
against  the  defendants,  and  it  was  said 
that  this  was  sufficient  to  inform   the 


court  that  a  multiplicity  of  suits  was 
threatened.  But  the  court  further 
states  in  the  opinion  that  the  statute 
on  which  this  action  in  equity  was  sus- 
tained was  intended  for  the  benefit  of 
all  creditors,  and  whether  it  was  in- 
tended to  hold  that  this  form  of  action 
was  the  only  proper  form,  or  was  a 
better  form  under  the  special  cir- 
cumstances under  that  case,  does  not 
appear. 

On  the  other  hand,  it  has  been  held 
that  a  statutory  liability  for  failure  to 
perform  duties  thereunder  provided 
cannot  be  enforced  in  chancery.  Bas- 
sett V.  St.  Albans  Hotel  Co.,  47  Vt.  313. 
See  also  Dykman  v.  Keeney,  154  N.  Y. 

483. 

Ezclnsive  Equitable  Bemedy  tinder  Stat- 
ute. —  Sometimes  the  remedy  by  bill 
in  equity  is  exclusive  under  statute. 
Bond  V.  Morse,  9  Allen  (Mass.)  472:  Mc- 
Rae  V.  Locke,  118  Mass.  269,  114  Mass. 
96;  Norfolk  V.  American  Steam  Gas 
Co.,  103  Mass.  160. 

An  Action  of  Debt  is  proper  where  the 
original  cause  of  action  against  the  cor- 
poration rested  in  contract.  Durant  v. 
Gardner,  10  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  445;  Union  Iron  Co.  v.  Pierce,  4 
Biss.  (U.  S.)  327.  But  see  Strong  v. 
Sproul,  4  Daly  (N.  Y.)326. 

Other  Creditors  are  not  necessary  par- 
ties. Patterson  v.  Stewart,  41  Minn. 
84;  State  Bank  v.  Andrews,  2  Misc. 
Rep.  (N.  Y.  C.  PI.)  394.  Each  may 
maintain  a  separate  action  to  recover 
his  debt.  Roach  v.  Duckworth,  95  N. 
Y.  399:  Wiles  V.  Suydam,  10  Hun  (N. 
Y.)  578. 

Other  Directors  than  those  whom  the 
plaintiff  elects  to  hold  are  not  necessary 
parties.  State  Bank  v.  Andrews,  2 
Misc.  Rep.  (N.  Y.  C.  PI.)  394;  Wilson 
Mfg.  Co.  V.  Schwind,  5  Misc.  Rep.  (N. 
Y.  Super.  Ct.)  205;  Strong  v.  Sproul,  4 
Daly  (N.  Y.)  326. 

2.  Thus,  under  statutes  creating  a 
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judgment  and  return  of  execution  unsatisfied  need  not  be  alleged.* 
Action  to  Enforce  Secondary  Liability.  —  Where  the  liability  of  the 
ofificers  extends  only  to  the  excess  of  the  corporation's  liability 
over  its  assets,  the  oflficers  being  considered  as  security,  and  their 
liability  only  secondary,  it  is  necessar}'  that  the  remedy  against 
the  corporation  be  exhausted  before  a  suit  in  behalf  of  the  credit- 
ors against  the  officers  can  be  maintained,*  and,  even  though 
there  is  no  express  direction  to  that  effect  in  the  statute,  the  rule 
is  said  to  be  a  general  one  implied  from  the  nature  of  the  liabil- 
ity, in  the  absence  of  a  clear  statutory  provision  to  the  contrary.' 
2.  Action  for  Tort  —  Fraud  of  Director.  —  If  the  demand  of  a  cred- 
itor against  a  director  is  based  on  misrepresentations  of  the  lat- 


liability  against  officers  for  failure  to 
file  reports,  it  is  held  that  the  liability 
is  primarily  against  the  officers,  and 
that  no  judgment  is  necessary  against 
the  corporation  as  a  condition  precedent 
to  maintaining  the  action  against  the 
oflBcers.  Wilcox  Cordage,  etc.,  Co.  v. 
Mosher,  (Mich.  1897)  72  N.  W.  Rep. 
117;  Esmond  v.  Bullard,  16  Hun  (N. 
Y.)  65 ;  Rose  v.  Chadwick,  9  N.  Y.  App. 
Div.  311 ;  Camp  Mfg.  Co.  v.  Reamer,  14 
N.  Y.  App.  Div.  408;  Donnelly  v.  Pan- 
coast,  15  N.  Y.  App.  Div.  323;  Milson 
Rendering,  etc.,  Co.  &.  Baker,  16  N.  Y. 
App.  Div.  5S1;  Rorke  v.  Thomas,  56 
N.  Y.  565;  National  Bank  v.  Dilling- 
ham, 147  N.  Y.  609  [citing  Merchants' 
Bank  v.  Bliss,  35  N.  Y.  412;  Wiles  v. 
Suydam,  64  N.  Y.  173;  Swancoat  v. 
Remsen,  78  Fed.  Rep.  592;  Gadsden 
V.  Woodward,  103  N.  Y.  242]. 

So  also  vsrhere  the  liability  of  officers 
is  prescribed  for  debts  up  to  a  specified 
amount.  Menitt  -■.  Goodrich,  (C.  PI.) 
21  N.  Y.  Supp.  949;  State  Bank  v.  An- 
drews, (City  Ct.)  44  N.  Y.  St.  Rep.  788, 
2  Misc.  Rep.  (N.  Y.  C.  PI.)  394. 

Effect  of  Unnecessary  Judgment  Against 
Corporation  —  Costs.  —  The  costs  in  an 
action  for  the  recovery  of  a  judgment 
against  a  corporation  cannot  be  recov- 
ered as  a  part  of  the  debt  of  the  creditor 
in  an  action  by  the  creditor  against  an 
officer  to  enforce  a  primary  liability 
of  the  holder  for  the  original  debt  of 
the  corporation,  such  a  judgment  being 
unnecessary  t6  the  maintenance  of  the 
last  suit.  Green  v.  Easton,  74  Hun 
(N.  Y.)  329;  Rorke  v.  Thomas,  56  N.  Y. 
565. 

Joinder  of  Corporation  as  Defendant.  — 
In  Minnesota  it  is  held  that  a  creditor 
need  not  obtain  a  judgment  against  a 
corporation  before  bringing  his  action 
against  the  directors,  but  that  he  may. 


if  necessary,  join  the  corporation  as 
codefendant  with  the  directors  to  estab- 
lish his  claim  against  the  corporation 
in  the  same  action.  Patterson  v. 
Stewart,  41  Minn.  84. 

1.  Swancoat*!/.  Remsen,  26  N.  Y.  Civ. 
Pro.  Rep.  (U.  S.  Cir.  Ct.)  94,  78  Fed. 
Rep.  592;  Rose  v.  Chadwick,  9  N.  Y. 
App.  Div.  311. 

2.  State  Bank  v.  Andrews,  2  Misc. 
Rep.  (N.  Y.  C.  PI.)  394;  National  Bank 
V.  Dillingham,  147  N.  Y.  603;  Hornor 
V.  Henning,  93  U.  S.  228.  Contra, 
Woolverton  z\  Taylor  Co.,  43  111.  App. 
424;  Merchants'  Bank  v.  Stevenson,  5 
Allen  (Mass.)  398,  under  the  statute 
then  in  force. 

See  article  Creditors'  Bills,  vol.  5, 
p.  388. 

But  where  the  statute  seems  to  re- 
gard the  judgment  against  the  corpora- 
tion and  the  failure  to  pay  the  execu- 
tion only  as  like  an  act  of  bankruptcy, 
any  creditor  may  file  the  bill  in  behalf 
of  himself  and  others,  although  he  is 
not  the  judgment  creditor.  Thacherz/. 
King.  156  Mass.  490. 

Failure  to  File  Seport.  —  Where  the 
exclusive  remedy  for  enforcing  the 
liability  of  officers  for  a  failure  to  file 
the  required  report  is  by  bill  in  equity, 
it  is  held  that  the  bill  must  allege  a 
judgment  against  the  corporation. 
McRae  v.  Locke,  118  Mass.  270;  Priest 
V.  Essex  Hat  Mfg.  Co.,  115  Mass.  380. 

A  Creditor,  under  section  1781  of  the 
]Ve7v  York  Code  Civ.  Pro.,  means  a 
judgment  creditor.  Cole  v.  Knicker- 
bocker L.  Ins.  Co.,  23  Hun(N.  Y.)  255; 
Paulsen  v.  Van  Steenbergh,  65  How. 
Pr.  (N.  Y.  Supreme  Ct.)  344.  But  see 
Woolverton  v.  Taylor  Co.,  43  111.  App. 
424. 

3.  National  Bank  v.  Dillingham,  147 
N.  Y.  603. 
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ter,  the  remedy  of  the  creditor  is  in  a  court  of  law  by  an  action 
for  damages  resulting  from  such  misrepresentations.* 

m.  Paeties  —  1.  Suit  by  Creditor  or  Stockholder  for  Himself  and 
Others  —  Plaintiffs.  —  In  a  suit  by  a  creditor  or  a  stockholder  of  a 
corporation  against  directors  for  a  fraudulent  breach  of  trust  all 
stockholders  of  the  corporation  should  be  made  parties,  or  the 
bill  should  be  filed  by  the  complainant  as  well  for  himself  as  for 
others  standing  in  the  same  situation,  as  where  the  other  stock- 
holders are  so  numerous  as  to  render  it  impossible  or  incon- 
venient to  make  them  all  parties.* 

2.  Corporation  as  Defendant  in  Suit  by  Stockholder  Against  Officers. 
—  As  a  part  of  the  rule  hereinbefore  stated,  that  a  stockholder 
may  maintain  a  suit  against  ofificers  when  such  a  course  is  neces- 
sary to  prevent  a  failure  of  justice,*  the  corporation  should  be 
made  a  party  defendant  for  the  reason  that  the  relief  when 
granted  belongs  to  the  corporation,  and  not  to  the  stockholder, 
although  the  latter  may  be  indirectly  benefited  by  the  result  of 
the  action.* 


1.  Landis  v.  Sea  Isle  City  Hotel  Co., 
(N.  J.  1895)  31  All.  Rep.  755;  Tate  v. 
Bates,  118  N.  Car.  287;  Bair  v.  Jarboe, 
(C.  PI.)  27  Pitisb.  L.  J.  N.  S.  (Pa.)  340; 
Zinn  V.  Mendel,  9  W.  Va,  580;  Sioux 
Citv  First  Nat.  Bank  v.  Peavey,  75 
Fed.  Rep.  154. 

Foundation  of  Equity  Jurisdiction.  —  If 
the  creditor  goes  into  a  court  of 
equity,  he  must  base  his  right  upon  the 
groiind  either  that  the  defendants  have 
received  money  belonging  to  the  cor- 
poration which  of  right  should  go  to  its 
creditors,  or  that  they  were  trustees  of 
the  plaintiff  in  such  a  sense  that  they 
owed  him  a  duty  as  a  cestui  que  trust, 
which  they  had  failed  to  perform,  or 
had  been  guilty  of  some  act  of  mis- 
feasance as  trustees  resulting  in  his 
loss,  and  which  was  of  a  character 
remediable  in  a  court  of  equity.  Lan- 
dis V.  Sea  Isle  City  Hotel  Co.,  (N.  J. 
1895)  31  Atl.  Rep.  762. 

2.  Allen  v.  Curtis,  26  Conn.  456; 
Colquitt  V.  Howard,  11  Ga.  566;  Min- 
chin  V.  Paterson  Second  Nat.  Bank,  36 
N.  J.  Eq.  440;  Williams  v.  McDonald, 
42  N.  J.  Eq.  392;  Robinson  v.  Smith,  3 
Paige  (N.  Y.)  222;  Cunningham  v. 
Pell,  5  Paige  (N.  Y.)  607;  BrinckerhofE 
V.  Bostwick,  88  N.  Y.  59;  Heath 
V.  Erie  R.  Co.,  8  Blatchf.  (U.  S.) 
347. 

Bill  by  Each  Stockholder.  —  There  is 
no  good  reason  for  requiring  each 
stockholder  to  file  a  separate  bill. 
Jones  V.  Johnson,  10  Bush  (Ky.)  649; 
Robinson  v.  Smith,  3  Paige  (N.  Y.)  230; 


Hichens  v.  Congreve,  4  Russ.  574, 
wherein  no  question  was  made  as  to 
the  right  of  shareholders  to  maintain  a 
joint  suit,  but  it  was  insisted  that,  as 
all  had  not  joined,  there  was  a  defect 
of  parties,  and  it  was  held  that  a  part 
might  sue  for  all. 

Where  All  the  Stockholders  Are  Made 
Parties  this  is  the  same  thing  as  if  one 
stockholder  should  sue  for  himself  and 
for  all  others  similarly  situated.  Rog- 
ers V.  Lafayette  Agricultural  Works, 
52  Ind.  296. 

Creditors.  —  In  Camp  v.  Taylor,  (N. 
J.  1890)  19  Atl.  Rep.  968,  it  was  held 
that  a  bill  by  a  stockholder  against  di- 
rectors for  mismanagement  must  per- 
mit every  party  who  has  any  claim 
against  the  corporation  to  be  brought 
in,  or  leave  the  way  open  for  him  to 
come  in  if  he  so  desires. 

Objection.  —  In  Neall  v.  Hill,  16  Cal. 
145,  it  was  said  that  while  it  was  true 
that  all  the  stockholders  were  not  par- 
ties, no  objection  having  been  made  on 
that  ground  it  was  to  be  regarded  as 
waived. 

Separate  Action  under  Statute.  —  Some- 
times, under  the  explicit  terms  of  the 
statute,  each  stockholder  is  permitted 
severally  to  sue  for  his  individual  loss 
by  reason  of  unfaithful  conduct  on  the 
part  of  directors.  Buell  v.  Warner,  33 
Vt.  575;  Merrill  First  Nat.  Bank  v. 
Harper,  61  Minn.  375. 

3.  See  supra,  I.  i.   Who  May  Sue. 

4.  Colorado.  —  Byers  v.  Rollins,  13 
Colo.  26. 
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3.  Directors  and  Officers  —  Defendants  —  officers  Guilty  of  Fraud  or  Col- 
lusion. —  Where  individual  stockholders  seek  relief  for  themselves 
and  others  against  corporate  officers,  directors  who  by  collusion 
have  refused  to  interfere  in  the  corporate  name  should  be  made 
parties.* 


Connecticut.  —  Allen  v.  Curtis,  26 
Conn.  456, 

Georgia.  —  Colquitt  v.  Howard,  11 
Ga.  556. 

Illinois.  —  Bruschke  v.  Der  Nord 
Chicago  Schuetzen  Verein,  145  111.  433. 

Kentucky.  —  Shawhan  v.  Zinn,  79 
Ky.  300. 

Maine.  —  Hersey  v.  Veazie,  24  Me.  9. 

New  York.  —  Robinson  v.  Smith,  3 
Paige  (N.  Y.)  222;  Gray  v.  New  York, 
etc..  Steamship  Co.,  3  Hun  (N.  Y.)  383; 
New  York,  etc.,  R.  Co.  v.  Schuyler,  17 
N.  Y.  595;  Stromeyer  v.  Combes,  15 
Daly  (N.  Y.)  29  \citing  Gardiner  v.  Pol- 
lard, 10  Bosw.  (N.  Y.)  674;  Dinsmore 
V.  Atlantic,  etc.,  R.  Co.,  46  How.  Pr. 
(N.  Y.  Supreme  Ct.)  193;  Allen  v.  New 
Jersey  Southern  R.  Co.,  49  How.  Pr. 
(N.  Y.  Supreme  Ct.)  14;  Smith  v.  Rath- 
bun,  66  Barb.  (N.  Y.)  402];  Corning  v. 
Barrett,  22  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  241;  Carpenter  v.  Roberts,  56 
How.  Pr.  (N.  Y.  Supreme  Ct.)  216; 
Greaves  v.  Gouge,  69  N.  Y.  154; 
Brinckerhoflf  v.  Bostwick,  88  N.  Y.  59; 
Empire  State  Sav.  Bank  v.  Beard,  81 
Hun  (N.  Y.)  184. 

Rhode  Island,  —  Hazard  v.  Durant, 
II  R.  I.  196. 

Tennessee.  —  Deaderick  v.  Wilson,  8 
Baxt.  (Tenn.)  109. 

Wisconsi^.  —  Doud  v.  Wisconsin, 
etc.,  R.  Co.,  65  Wis.  116. 

United  States.  —  Heath  v.  Erie  R. 
Co.,  8  Blatchf.  (U.  S.)  347;  Davenport 
V.  Dows,  18  Wall.  (U.  S.)  626. 

Improper  Use  of  Corporate  Name  as 
Plaintiff  —  Motion  to  Strike.  —  Where  a 
shareholder  sues  in  the  name  of  the 
corporation  after  the  adoption  of  a 
resolution  by  a  majority  of  the  stock- 
holders refusing  to  allow  the  use  of 
the  name  of  the  corporation,  it  has 
been  held  that  the  company  as  plaintiff 
must  be  stricken  out,  though  leave  will 
be  given  to  amend  a  writ  by  adding  it 
as  defendant.  Silber  Light  Co.  v.  Sil- 
ber,  12  Ch.  Div.  717. 

After  Dissolution.  —  It  has  been  held 
that  the  corporation  is  not  a  necessary 
party  where  it  has  been  practically 
dissolved  before  the  suit.  Ervin  v. 
Oregon  R.,  etc.,  Co.,  20  Fed.  Rep.  577. 
See  also  Gregory  v.  Patchett,  33  Beav. 


608,  Contra,  Camp  v.  Taylor,  (N.  J. 
1890)  19  Atl.  Rep.  968. 

1.  Griffin  v.  St.  Louis  Vine,  etc., 
Assoc,  4  Mo.  App.  596. 

In  a  Suit  Against  a  Corporation  a  di- 
rector may  sometimes  be  a  proper 
though  not  a  necessary  party.  Wells 
V.  Green  Bay,  etc.,  Canal  Co.,  90  Wis. 
442,  which  was  an  action  by  a  stock- 
holder to  compel  the  corporation  to 
deliver  stock. 

In  a  Suit  by  a  Stockholder  to  Set  Aside 
a  Deed  made  by  a  corporation  on  the 
ground  of  fraud,  it  was  claimed  that 
there  was  a  defect  of  parties  in  that 
directors  who  were  charged  with  the 
fraud  were  omitted,  but  it  was  held 
that  as  the  point  was  not  made  by  de- 
murrer or  answer  it  must  be  deemed 
to  have  been  waived;  and  further,  that 
the  defense  of  the  corporation  having 
been  directed  and  controlled  by  the  di- 
rectors who  were  charged  with  fraud, 
they  were  at  liberty  to  make  every  de- 
fense on  behalf  of  the  corporation  to 
the  charge  of  fraud  which  they  could 
have  made  had  they  been  parties. 
Smith  V.  Dorn,  96  Cal.  73. 

Discovery.  —  A  bill  by  a  stockholder 
against  a  corporation  improperly  joins 
the  president  personally  as  a  defendant 
in  the  absence  of  any  allegation  of  bad 
faith  or  misconduct  on  his  part,  where 
no  relief  is  prayed  against  him,  and 
where  the  oath  to  the  answer  is 
waived,  in  which  case  the  bill  is  not 
one  for  discovery,  and  it  cannot  be 
intended  that  the  officer  is  properly 
joined  for  the  purpose  of  discovery. 
Tutwiler  v.  Tuskaloosa  Coal,  etc.,  Co., 
89  Ala.  391. 

Officers  Having  No  Interest.  —  In  a 
bill  of  discovery  against  a  corporation 
it  is  proper  to  join  officers  who  have 
no  interest  in  the  subject-matter.  See 
article  Discovery,  Production,  and 
Inspection,  vol.  6,  p.  762.  But,  on  the 
other  hand,  it  is  held  that  it  is  im- 
proper to  join  an  officer  as  a  party 
defendant  in  a  bill  for  relief  against  a 
corporation  by  a  stockholder  or  cred- 
itor where  no  misconduct  or  breach  of 
trust  is  charged  on  the  part  of  the  offi- 
cer, the  sole  purpose  of  such  joinder 
being  for  discovery.  Norwood  v. 
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Joinder  of  Officers.  —  But  it  is  not  necessary  to  make  all  the 
fraudulent  directors  parties  to  a  bill  for  the  purpose  of  obtaining 
satisfaction  for  the  fraudulent  breach  of  trust.*  And  the  corpo- 
ration may  sue  a  director  for  culpable  negligence  or  malfeasance 
in  an  action  at  law  without  joining  his  associates.* 

4.  Creditors  —  In  Suit  to  Eeach  Common  Fnnd.  —  All  Creditors  Must 
Be  Made  Parties  or  the  bill  must  be  filed  on  behalf  of  all  those  not 
expressly  joined  when  the  object  of  the  bill  Is  to  reach  funds  in 
the  hands  of  directors  as  a  common  fund  for  all  creditors.' 

5.  Third  Parties  Participant  in  Fraud.  —  In  a  suit  against  default- 
ing directors  or  officers,  third  persons  who  have  participated  in 
the  frauds  may  be  joined  as  defendants  and  corporate  property 
may  be  followed  into  their  hands.* 


Memphis,  etc.,  R.  Co.,  72  Ala.  565; 
Tutwiler  v.  Tuskaloosa  Coal,  etc.,  Co., 
89  Ala.  391. 

1.  Cunningham  v.  Pell,  5  Paige  (N. 
Y.)  607;  Wilkinson  v.  Dodd,  40  N.  J. 
Eq.  123.  See  also  Mayne  v.  Griswold, 
3  Sandf.  (N.  Y.)  474;  Atty.-Gen.  v. 
Wilson,  I  Cr.  &  Ph.  i;  Heath  v.  Erie 
R.  Co.,  8  Blatchf.  (U.  S.)  395. 

Directors  Not  Connected  with  the  Fraud 
need  not  be  made  parties.  Brewer  v. 
Boston  Theatre,  104  Mass.  378. 

2.  Horn  Silver  Min.  Co.  v.  Ryan,  42 
Minn.  196;  Hun  v.  Cary,  82  N.  Y.  79. 

Statutory  Action  by  Stockholder.  —  So 
in  a  statutory  action  by  a  stockholder 
against  a  director  of  a  bank,  all  the  di- 
rectors need  not  be  joined.  Gafifney  v. 
Colvill,  6  Hill  (N.  Y.)  567. 

8.  Anderson  v.  Speers,  21  Hun  (N. 
Y.)  568;  National  Bank  v.  Dillingham, 
147  N.  Y.  603.  See  also  article  Credit- 
ors' Bills,  vol.  5,  p.  388;  and  supra, 
II.  I.  b.  In  Equity,  and  II.  I.  c.  At 
Law. 

Debts  in  Excess  of  Capital  Stock.  —  A 
bill  to  charge  adirector  for  debts  in  ex- 
cess of  the  capital  stock  must  make 
parties  all  creditors  who  hold  such 
debts.  Tradesman  Pub.  Co.  v.  Knox- 
ville  Car  Wheel  Co.,  95  Tenn.  634. 

Eflfect  of  Prayer  of  Bill.  —  Where  a  bill 
is  hied  on  behalf  of  the  complainants 
and  all  other  creditors,  a  demurrer 
thereto  on  the  ground  that  it  is  not 
brought  on  behalf  of  all  other  creditors, 
based  upon  the  fact  that  the  prayer  is 
that  the  persons  named  as  defendants 
"  be  ordered  and  decreed  to  pay  to  the 
plaintiffs  and  to  such  other  creditors  as 
may  become  parties  to  this  bill  "  the 
amounts  due  them,  is  not  tenable. 
This  prayer  does  not  do  away  with  the 
declaration  that  the  bill  is  brought  in 


behalf  of  all  the  creditors.  Barre  First 
Nat.  Bank  v.  Hingham  Mfg.  Co.,  127 
Mass.  563. 

Ezctise  for  Nonjoinder.  —  Where  the 
redress  was  sought  by  a  bill  in  equity 
it  was  held,  under  the  Massachusetts 
statute  of  1862,  that  an  allegation  that 
there  were  no  other  creditors  known 
to  the  plaintiff  was  not  a  sufficient  ex- 
cuse for  the  nonjoinder.  Pope  v. 
Leonard,  115  Mass.  286. 

Several  Independent  Suits  —  Procedure. 
—  Where  several  plaintiffs  as  creditors 
bring  separate  equitable  actions,  each 
being  in  behalf  of  himself  and  all  other 
creditors,  there  is  no  reason  why  all  the 
actions  should  be  continued  at  one 
time.  In  such  a  case  the  usual  course 
is,  when  an  interlocutory  judgment 
shall  have  been  obtained  in  either  ac- 
tion for  the  benefit  of  all  the  creditors, 
to  stay  the  proceedings  in  all  the  other 
suits,  and  to  require  the  creditors  to 
appear  in  the  suit  in  which  the  judg- 
ment has  been  entered,  and  to  prove 
their  claims,  to  the  end  that  all  their 
matters  may  be  disposed  of  in  one  ac- 
tion. American  Grocery  Co.  v.  Flint, 
5  N.  Y.  App.  Div.  263. 

The  Corporation  was  held  to  be  a 
necessary  party  defendant,  under  the 
Massachusetts  statute  of  1862,  to  a  bill 
to  enforce  the  liability  of  officers  for 
the  corporate  debts.  Pope  v.  Leonard, 
115  Mass.  286. 

4.  Ryan  v.  Leavenworth,  etc.,  R. 
Co.,  21  Kan.  366;  Peabody  v.  Flint,  6 
Allen  (Mass.)  52;  Slattery  v.  St.  Louis, 
etc.,  Transp.  Co.,  91  Mo.  217;  Meyers 
V.  Scott,  (Supreme  Ct.)  20  N.  Y.  St. 
Rep.  36;  Gray  v.  New  York,  etc., 
Steamship  Co..  3  Hun  (N.  Y.)  383; 
Russell  V.  Wakefield  Waterworks  Co., 
L.  R.  20  Eq.  474. 
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6.  Joinder  of  Corporation  and  Agent  in  Action  for  Damages.  — 
Where  the  Agent  of  a  Corporation  Is  Individually  Liable  for  personal  injuries, 
as  well  as  the  corporation,  by  reason  of  acts  of  negligence,  they 
may  be  joined  as  defendants  in  the  same  complaint  for  the  recov- 
ery of  damages  occasioned  by  such  negligence,  and  a  complaint 
charging  such  negligence  against  both  states  but  a  single  cause  of 
action.* 

IV.  Bill,  Declaeation,  or  Complaint  —  1.  Allegations  Appro- 
priate to  Relief  Sought,  —  The  bill,  declaration,  or  complaint  in  an 
action  or  suit  against  an  officer  must  sufficiently  state  a  cause  of 
action  consistent  with  the  character  of  the  liability  sought  to  be 
enforced.* 


Not  Necessary  Parties.  —  Such  parties, 
however,  are  not  necessary  parties  to 
the  adjudication  of  the  liabilities  of  a 
director.  Wilkinson  v.  Dodd,  40  N.  J. 
Eq.  123. 

1.  Greenberg  v.  Whitcomb  Lumber 
Co.,  90  Wis.  225.  See  also  Bates  v. 
Van  Pelt,  i  Tex.  Civ.  App.  185.  This 
rule  applies  to  the  joinder  of  the  mas- 
ter with  his  servant  and  the  principal 
with  his  agent.  See  article  Master 
AND  Servant,  vol.  13,  p.  891. 

Necessity  of  Joining  Corporation  —  In- 
cidental Belief  Against.  —  When  the  cor- 
poration and  its  officers  are  jointly  and 
separately  liable,  as  for  a  tort  com- 
mitted by  the  latter,  if  incidental  relief 
is  prayed  which  cannot  be  granted 
against  the  officer,  the  corporation  is  a 
necessary  party.  Thus,  in  an  action 
against  an  officer  for  obstructing  the 
plaintiff's  premises  by  digging  ditches 
on  the  only  street  by  which  his  prem- 
ises are  accessible,  the  court  cannot 
grant  a  prayer  that  the  officer  be  com- 
pelled to  fill  up  such  ditches.  This  re- 
lief is  against  the  corporation,  and  if  it 
is  not  a  party,  and  the  officer  answers 
in  abatement,  the  corporation  should 
be  made  a  defendant.  Bates  v.  Van 
Pelt,  I  Tex.  Civ.  App.  185. 

2.  A  complaint  which  shows  that  the 
defendants,  through  the  officers  of  the 
corporation,  have  violated  their  duties 
by  a  wrongful  transfer  of  property 
which  belonged  to  the  corporation,  and 
that  there  has  been  an  alienation  of 
such  property  by  the  officers,  contrary 
to  law  and  for  a  purpose  foreign  to  the 
business  and  objects  of  the  corpora- 
tion, is  sufficient,  under  section  1781  of 
the  A^ew  York  Code  Civ.  Pro.,  which 
provides  that  "an  action  maybe  main- 
tained against  one  or  more  trustees, 
directors,  managers,  or  other  officers  of 
a  corporation,  to  procure  a  judgment 


for  the  following  purposes,  or  so  much 
thereof  as  the  case  requires:  (i)  com- 
pelling the  defendants  to  account  for 
their  official  conduct  in  the  manage- 
ment and  disposition  of  the  funds  and 
property  committed  to  their  charge;  (2) 
compelling  them  to  pay  to  the  corpo- 
ration which  they  represent,  or  to  its 
creditors,  any  money,  and  the  value  of 
any  property,  which  they  have  ac- 
quired to  themselves,  or  transferred  to 
others,  or  lost  or  wasted  by  a  violation 
of  their  duties;  *  *  *  (5)  setting 
aside  an  alienation  of  property  made 
by  one  or  more  trustees,"  etc.,  al- 
though the  allegation  of  the  giving  of 
a  mortgage  may  not  be  a  charge  of  an 
alienation  of  property.  The  complaint 
is  sufficient  under  the  section  authoriz- 
ing the  action  to  compel  the  officers  to 
account  for  their  official  conduct. 
Phenix  Nat.  Bank  v.  A.  B.  Cleveland 
Co.,  (Supreme  Ct.)  11  N.  Y.  Supp.  873. 
Substantial  SnfBiciency.  —  Where  it  is 
distinctly  alleged,  in  a  bill  by  stock- 
holders against  directors,  that  the  di- 
rectors negligently  mismanaged  the 
affairs  of  the  corporation  by  allowing 
one  of  their  number  to  take  charge  of 
the  funds  and  assets  and  to  appropriate 
them  either  to  his  own  use  or  to  the 
benefit  of  his  individual  creditors,  or  to 
other  parties  than  those  designated  by 
the  formation  of  the  corporation,  it  is 
sufficient,  although  the  negligence  and 
mismanagement  of  the  directors  under 

•  and  by  which  the  corporation  became 
insolvent  might  have  been  inserted  with 
more  clearness  and  directness.  Camp 
V.  Taylor,  (N.  J.  1890)  19  Atl.  Rep.  968. 
Befosal  to  Allow  Inspection  of  Becords. 
—  In  an  action  to  recover  a  penalty  as 
damages  for  a  refusal  on  the  part  of  an 
officer  to  permit  an  inspection  of  the 
corporate  records  by  a  stockholder,  a 
failure  to  allege  that  the  request  to  ex- 
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Where  an  Accounting  Is  Sought  in  behalf  of  stockholders,  the  bill  or 
complaint  must  show  that  the  complaining  stockholders  are 
entitled  thereto,  by  proper  averments  of  injury  *  and  a  violation 
of  duty  on  the  part  of  the  officers.* 


hibit  the  books  and  records  was  made 
at  the  office  of  the  defendant  renders 
the  count  fatally  defective.  Lewis  v. 
Brainerd,  53  Vt.  510. 

1.  Insolvency  at  Time  of  Alleged  Miscon- 
duct. —  A  complaint  in  behalf  of  stock- 
holders and  creditors  for  an  account- 
ing against  directors  which  alleges  that 
the  directors  transferred  the  property 
of  the  corporation  to  creditors  and  to 
themselves,  and  that  at  the  time 
of  such  transfer  the  corporation  was 
insolvent,  is  insufficient  where  there  is 
no  fact  alleged  to  show  how  the  stock- 
holders were  damaged;  for  if  the  cor- 
poration was  insolvent  they  could  get 
nothing,  no  matter  how  carefully  the 
assets  might  be  liquidated  and  distrib- 
uted. Corning  v.  Barrett,  22  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  241. 

2.  Applegarth  v.  McQuiddy,  77  Cal. 
408,  which  was  an  action  by  stockhold- 
ers to  compel  an  accounting  from  the 
directors  of  a  ditch  and  canal  company 
for  losses  claimed  to  have  been  sus- 
tained by  the  stockholders  from  the 
alleged  fraudulent  failure  of  the  di- 
rectors to  sell  the  water  which  flowed 
through  an  irrigating  canal.  It  was 
held  that  the  complaint  was  insuffi- 
cient because  there  was  no  direct  allega- 
tion that  the  corporation  was  organized 
for  profit,  or  that  the  purposes  for 
which  it  was  organized  were  other  than 
"  to  construct  a  water  ditch  for  irri- 
gating purposes,"  and  an  allegation 
that  the  directors  fraudulently  distrib- 
uted the  water  for  irrigating  purposes 
by  doing  so  gratuitously  is  not  sufficient 
in  the  absence  of  an  allegation  that 
there  was  any  duty  imposed  upon  them 
to  sell  the  water  rather  than  to  give  it 
away. 

Where  a  bill  did  not  charge  one 
director  personally  with  neglect,  but 
merely  charged  neglect  by  the  direct- 
ors, without  mentioning  him,  and  as  to 
him  said  that  the  facts  were  either 
known  to,  or  readily  accessible  to,  all 
of  the  directors,  including  him,  and 
would  have  been  ascertained  by  them 
by  the  exercise  of  such  reasonable 
vigilance  and  activity  as  were  de- 
manded of  them  by  their  obligation  as 
directors,  it  was  held  that  this  form  of 
allegation  did   not  even  charge  knowl- 


edge, but  only  that  the  facts  could  have 
been  ascertained  by  the  exercise  of 
reasonable  vigilance,  and  was  far  short 
of  any  allegation  of  such  negligence  on 
his  part  as  would  make  him  liable. 
Fisher  v.  Graves,  80  Fed.  Rep.  591,  cit- 
ing Briggs  V.  Spaulding,  141  U.  S.  132, 
wherein  Fuller,  C.  J.,  said  of  the  lia- 
bilities of  directors:  "  They  cannot  be 
held  responsible  for  losses  resulting 
from  the  wrongful  acts  or  omissions  of 
other  directors  or  agents,  unless  the 
loss  is  a  consequence  of  their  own 
neglect  of  duty,  either  for  failure  to 
supervise  the  business  with  attention 
or  in  neglecting  to  use  proper  care  in 
the  appointment  of  agents." 

Particular  Instances  of  Official  Miscon- 
duct which  might  not  alone  fix  personal 
liability  are  sufficient,  when  connected 
with  general  allegations  of  official  mis- 
conduct, to  support  a  bill  by  stockhold- 
ers and  creditors  against  officers  for 
gross  official  negligence  and  misman- 
agement whereby  a  bank  was  ruined, 
where  the  receiver  refuses  to  bring 
suit.  Ackerman  v.  Halsey,  37  N.  J. 
Eq.  356. 

Misconduct  After  Defendant's  Adminis- 
tration. —  A  complaint  by  a  creditor  on 
behalf  of  himself  and  other  creditors 
agfainst  officers  of  a  corporation  was 
held  insufficient  because  it  was  not 
made  to  appear  that  the  acts  com- 
plained of  might  not  have  occurred 
after  the  date  when  the  defendants 
ceased  to  have  any  connection  with  the 
corporation  as  officers  and  agents. 
Dibblee  v.  Metcalf,  13  Misc.  Rep.  (N. 
Y.  C.  PI.)  136. 

Fraud.  —  If  facts  are  stated  from 
which,  if  proved,  the  court  must  infer 
fraud  as  a  legal  sequence,  it  is  not 
necessary  that  fraud  should  be  spe- 
cifically charged.  Mussina  v'.  Gold- 
thwaite,  34  Tex.  125.  See  also  Forker 
V.  Brown,  10  Misc.  Rep.  (N.  Y.  C.  PI.) 
161;  Northwestern  Mut.  L.  Ins.  Co.  v. 
Cotton  Exch.  Real  Estate  Co.,  46  Fed. 
Rep.  22.  But  a  mere  allegation  of 
fraud  without  the  averment  of  facts  to 
support  it  is  not  sufficient.  Perry  v. 
Tuskaloosa  Cotton  Seed  Oil  Mill  Co., 
93  Ala.  364,  33  Am.  &  Eng.  Corp.  Cas. 
346.     See  article  Fraud,  vol.  9,  p.  686. 

OfB.cial  Act  of  Board.  —  In  an  action 
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2.  Refusal  or  Inability  of  Corporation  to  Sue.  —  Where  a  stock- 
holder sues  an  officer  for  a  wrong  to  the  corporation,  it  must  be 
alleged  that  the  corporation  refused  to  bring  suit  or  to  permit 
suit  to  be  brought  in  the  corporate  name  after  a  reasonable  appli- 
cation had  been  made  to  it  for  that  purpose,*  or  facts  must  be 
alleged  showing  that  it  would  be  useless  to  make  such  an  applica- 
tion, as  that  the  wrongdoing  defendants  constitute  the  board  of 
directors  of  the  company  or  a  majority  of  them,  or  that  the 
directors  or  a  majority  of  them  are  still  under  the  control  of  the 
defendants  charged  with  the  wrongful  conduct,  so  that  it  is 
apparent  that  a  demand  would  be  unavailing.* 


against  one  of  the  directors  of  a  bank, 
under  a  statute  allowing  such  action, 
if  the  act  be  such  that  it  could  not 
have  been  done  by  the  director  alone, 
but  must  have  been  done  by  the  di- 
rectors as  a  board,  the  declaration 
must  show  that  the  directors  partici- 
pated therein.  Gaffney  v.  Colvill,  6 
Hill  (N.  Y.)  567. 

1.  Alabama.  —  Merchants,  etc..  Line 
V.  Waganer,  71  Ala.  582;  Nathan  v. 
Tompkins,  82  Ala.  437. 

California.  —  Cogswell  v.  Bull,  39 
Cal.  320. 

Colorado.  —  Byers  v.  Rollins,  13  Colo. 
26;  Miller  v.  Murray,  17  Colo.  408,  39 
Am.  &  Eng.  Corp.  Cas.  684. 

Connecticut.  —  Allen  v.  Curtis,  26 
Conn.  456. 

Illinois.  —  Perry  County  zi.  Stebbins, 
66  111.  App.  427. 

Kentucky.  —  Shawhan  v.  Zinn,  79 
Ky,  300. 

Massachusetts.  —  Warren  v.  Para 
Rubber  Shoe  Co.,  166  Mass.  97;  Brewer 
V.  Boston  Theatre,  104  Mass.  378. 

Missouri.  —  Griffin  v.  St.  Louis  Vine, 
etc.,  Assoc,  4  Mo.  App.  596. 

New  York.  —  Leslie  v.  Lorillard,  31 
Hun  (N.  Y.)  306;  Corning  v.  Barrett. 
22  Misc.  Fep.  (N.  Y.  Supreme  Ct.) 
241;  Stromeyer  v.  Combes,  15  Daly 
(N.  Y.)  29. 

Tennessee. — Squair  v.  Lookout 
Mountain  Co.,  42  Fed.  Rep.  729. 

Wisconsin.  —  Doud  v.  Wisconsin, 
etc.,  R.  Co.,  65  Wis.  116. 

United  States.  —  Dannraeyer  v.  Cole- 
man, 8  Sawy.  (U.  S.)  51;  Hawes  v. 
Oakland,  104  U.  S.  450;  Heath  v.  Erie 
R.  Co.,  8  Blatchf.  (U.  S.)  347;  Hutton 
V.  Bancroft,  83  Fed.  Rep.  17;  Foote  v. 
Cunard  Min.  Co.,  17  Fed.  Rep.  46. 

Sufficiency  of  Allegation.  —  An  allega- 
tion that  the  corporation  has  neglected 
to  bring  such  an  action  is  not  equiva- 
lent to  an  allegation  of  refusal  on  the 


part  of  the  corporation  to  bring  the  ac- 
tion. Leslie  v.  Lorillard,  31  Hun  (N. 
Y.)  306,  citing  Memphis  City  v.  Dean, 
8  Wall.  (U.  S.)  73. 

A  Bill  Predicated  upon  Acts  Which  Are 
Ultra  Vires  may  be  filed  by  a  stock- 
holder against  the  officers  without  aver- 
ring that  the  complainant  has  applied 
to  the  corporation  to  bring  suit,  or  that 
the  corporation  has  refused  in  this 
regard.  Heath  v.  Erie  R.  Co.,  8 
Blatchf.  (U.  S.)  347.  See  also  Mer- 
chants, etc.,  Line  v.  Waganer,  71  Ala. 
581. 

But  on  the  other  hand  it  has  been 
held  that  the  rule  precluding  a  suit  by 
an  individual  stockholder,  if  it  appears 
that  the  plaintiff  can  procure  the  bring- 
ing of  the  suit  in  the  name  of  the 
corporation,  applies  whether  the  act 
complained  of  is  merely  voidable  at 
the  discretion  of  a  majority  of  the  stock- 
holders or  is  absolutely  void  and  in- 
capable of  being  confirmed  by  the 
majority.  Mozley  v.  Alston,  i  Phil. 
790. 

Suit  by  Creditor.  —  It  has  been  held 
that  the  rule  stated  in  the  text  does  not 
apply  to  a  bill  which  is  filed  by  a  cred- 
itor. Lothrop  V.  Stedman,  42  Conn. 
583;  Penn  Bank  v.  Hopkins,  11 1  Pa. 
St.  328. 

2.  Neall  v.  Hill,  16  Cal.  145;  Byers 
V.  Rollins,  13  Colo.  26;  Perry  County 
V.  Stebbins,  66  111.  App.  427;  Jones  v. 
Johnson,  10  Bush  (Ky.)  649;  Landis  v. 
Sea  Isle  City  Hotel  Co.,  (N.  J.  1895)  31 
Atl.  Rep.  755;  Barr  v.  New  York,  etc., 
R.  Co.,  96  N.  Y.  450. 

Notwithstanding  the  Misconduct  of  the 
Officers  and  directors  themselves,  it  is 
held  in  some  cases  that  the  sharehold- 
ers should  first  be  required  to  apply  to 
them  to  bring  an  action  in  behalf  of  the 
corporation  for  the  redress  of  an 
alleged  misconduct.  Hawes  v.  Oak- 
land, 104  U.  S.  450. 
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Hostility  of  Majority  of  Directors.  —  It  has  been  held  that  it  is  not 
sufficient  to  allege  that  the  majority  of  the  directors  are  acting  in 
the  interests  and  under  the  control  of  the  persons  charged  with 
the  fraud.*  But  when  the  officers  of  the  corporation  are  them- 
selves alleged  to  be  identified  with  agents  in  the  unlawful  and 
wrongful  act  which  is  to  be  made  the  subject  of  inquiry  and 
redress,  it  has  generally  been  assumed  that  no  application  by  the 
shareholders  to  such  persons  is  necessary  before  a  suit  may  be 
maintained  by  the  shareholders  themselves,* 

3.  In  Action  for  Deceit  —  Fraud  Must  Be  Alleged.  —  In  an  action  at 
law  against  a  director  to  recover  damages  for  false  representation 
and  deceit,  scienter  and  the  false  representation  made  or  caused 


1.  Brewer  v.  Boston  Theatre,  104 
Mass.  378;  Watson  v.  U.  S.  Sugar  Re- 
finery, 68  Fed.  Rep.  769;  Squair  v. 
Lookout  Mountain  Co.,  42  Fed.  Rep. 
729,  following  Hawes  v.  Oakland,  104 
U.  S.  450. 

Where  the  Directors  Are  Charged  with 
the  Fraud,  an  allegation  that  the  indi- 
vidual defendants  own  and  control  a 
majority  of  the  stock  as  well  as  the 
proceedings  of  the  stockholders'  meet- 
ings, and  that  a  majority  of  the  direct- 
ors are  colluding  with  them  to  continue 
them  in  control,  is  sufficient  to  show 
that  action  could  not  be  induced  on  the 
part  of  the  corporation  or  the  directors. 
Brewer  v.  Boston  Theatre,  104  Mass. 
378. 

2.  Illinois.  —  Green  v.  Hedenberg, 
159  111.  489. 

Indiana.  —  Rogers  v.  Lafayette  Agri- 
cultural Works,  52  Ind.  296. 

New  York.  —  New  York,  etc.,  R.  Co. 
V.  Schuyler,  17  N.  Y.  595;  Sage  v.  Cul- 
ver, 147  N.  Y.  241;  Meyers  v.  Scott, 
(Supreme  Ct.)  20  N.  Y.  St.  Rep.  42; 
Brinckerhoff  v.  Bostwick,  88  N.  Y.  52; 
Barr  v.  New  York,  etc.,  R.  Co.,  96  N. 
Y.  444;  Gray  v.  New  York,  etc.,  Steam- 
ship Co.,  3  Hun  (N.  Y.)  383;  Currier  v. 
New  York,  etc.,  R.  Co.,  35  Hun  (N.  Y.) 
360;  Corning  v.  Barrett,  22  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  241;  Hand  v. 
Atlantic  Nat.  Bank,  55  How.  Pr.  (N.  Y. 
Supreme  Ct.)  231. 

Rhode  Island.  —  Hodges ,».  New  Eng- 
land Screw  Co.,  i  R.  I.  312. 

Texas.  —  Mussina  v.  Goldthwaite,  34 
Tex.  125;  Cowles  f.  Glass,  (Tex.  Civ. 
App.  1895)  30  S.  W.  Rep.  293. 

United  States.  —  Morgan  v.  New  Or- 
leans, etc.,  R.  Co.,  I  Woods  (U.  S.)  15. 

England.  —  Parker  v.  McKenna,  11 
Moak  484,  L.  R.  10  Ch.  96;  Menier  v. 
Hooper's  Tel.  Works,  L.  R.  9  Ch.  353; 


Mason    v.    Harris,     11    Ch.    Div.    97. 

Sufficiency  of  Allegation.  —  In  Cogs- 
well V.  Bull,  39  Cal.  320,  it  was  held 
insufficient  to  allege  as  an  excuse  for 
the  omission  to  make  proper  demand 
that  the  board  of  directors  was  "  nearly 
if  not  entirely  composed  of  the  same 
men  "  as  thos?  who  composed  the  board 
during  the  time  of  the  transaction  com- 
plained of.  The  court  said:  "  If  it  be 
conceded  that  a  demand  and  refusal 
are  necessary  when  the  trustees  who 
committed  the  wrong  yet  compose  the 
whole  or  a  majority  of  the  board  (on 
which  point  we  express  no  opinion), 
the  complaint  ought  to  have  averred 
that  fact  explicitly." 

Disorganized  Corporation  —  Absconding 
Officers.  —  In  Wilcox  v.  Bickel,  11  Neb. 
156,  it  was  said  that  had  it  not  been 
for  the  alleged  disorganized  condition 
of  the  corporation  it  would  have  been 
necessary  for  the  petition  to  state  that 
the  plaintiff  had  first  applied  to  the 
officers  or  managing  directors  of  the 
company  and  demanded  that  proper 
proceedings  be  taken  in  the  name  of 
the  corporation  for  the  protection  of  the  • 
corporate  property,  but  that  the  alle- 
gations of  the  petition  to  the  effect  that 
all  the  officers  of  the  company  had 
absconded,  and  that  their  whereabouts 
were  unknown,  constituted  a  sufficient 
showing  that  it  was  impossible  for  the 
plaintifif  to  make  such  a  demand. 

Necessity  of  Objection.  —  The  failure 
of  a  petition  to  show  that  the  corpora- 
tion had  refused  to  sue  must  be  sea- 
sonably objected  to;  such  an  objection 
will  not  be  heard  for  the  first  time  on 
appeal.  Bulkley  v.  Big  Muddy  Iron 
Co.,  77  Mo.  105. 

Corporation  as  Defendant.  —  See  supra, 
III.  2.  Corporation  as  Defendant  in  Suit 
by  Stockholder  Against  Officers. 
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to  be  made  upon  which  the  plaintiff  relied,  and  the  intent  to 
defraud  or  deceive  the  plaintiff,  must  be  alleged  in  positive  terms.* 
4.  Charging  Statutory  Liability.  —  The  Language  of  the  statute  May  Be 
Followed  in  stating  a  cause  of  action  against  an  officer  of  a  corpo- 
ration for  the  enforcement  of  a  statutory  liability,*  or  words  of 
equivalent  import  may  be  used.*  It  is  necessary,  however,  that 
the  officers  be  brought  within  the  terms  of  the  statutory  provi- 
sions,* and,  in  short,  every  default  or  contingency  upon  which  the 


1.  Zinn  V.  Mendel,  9  W.  Va.  580; 
Hubbard  v.  Weare,  79  Iowa  678,  30 
Am.  &  Eng.  Corp.  Cas.  176,  wherein  it 
was  said  as  to  scienter;  "  We  do  not 
discern  why  a  different  rule  as  to  sci- 
enter should  apply  in  actions  against 
officers  of  corporations,  or  those  mak- 
ing false  representations  as  true  of 
their  own  personal  knowledge,  from 
that  applied  in  other  cases  of  false 
and  fraudulent  representations."  See 
article  False  Representations  and 
Deceit,  vol.  8,  p.  883. 

2.  Pope  V.  Salamanca,  Oil,  etc.,  Co., 
115  Mass.  2S6. 

3.  Bradford  v.  GuUey,  10  Colo.  App. 
146,  where  it  was  held  that  an  allega- 
tion that  the  officers  and  directors  of  a 
corporation  made  or  failed  to  make  a 
report  is  the  same  as  that  the  corpora- 
tion made  or  failed  to  make  it,  and  that 
such  an  act  of  the  president  and  secre- 
tary would  have  been  an  act  of  the 
directors. 

Insufficient  Allegation.  —  In  California 
it  has  been  held,  in  an  action  by  a  stock- 
holder against  directors  of  a  corpora- 
tion to  enforce  the  personal  liability  of 
the  latter,  under  Act  of  1880,  for  fail- 
ure to  post  monthly  statements  of  re- 
ceipts, etc.,  that  an  averment  that  the 
"  defendants  as  directors  of  said  cor- 
poration pretended  to  have  received 
and  expended  in  the  name  of  and  on 
behalf  of  said  corporation  large  sums 
of  money,  and  incurred  large  liabili- 
ties," was  not  sufficient;  that  the  aver- 
ment should  have  been  that  the  directors 
did  in  fact  receive  money  and  incur 
liability,  and  that  the  averment  in 
the  complaint  was  not  the  equivalent 
thereof.  Hewlett  v.  Epstein,  63  Cal. 
184. 

4.  Anderson  v.  Speers,  8  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  382;  Lexow 
V.  Pennsylvania  Diamond  Drill  Co.,  5 
Pa.  Dist.  Rep.  491,  holding  that  the 
liability  of  officers  for  a  failure  to  file 
annual  certificates  under  the  statute  is 
a  personal  liability  to  each  creditor,  and 
cannot  be  enforced  under  a  bill  framed 


to  enforce  the  liability  of  stockholders 
for  unpaid  subscriptions. 

Time  of  Official  Belation.  —  Thus  a  bill 
to  charge  officers  with  debts  exceeding 
the  amount  of  the  capital  stock  of  the 
corporation  must  show  that  the  matters 
complained  of  took  place  while  the  de- 
fendants were  such  officers.  Mer- 
chants' Bank  v.  Stevenson,  5  Allen 
(Mass.)  398.  See  also  Dibblee  v.  Met- 
calf,  13  Misc.  Rep.  (N.  Y.  C.  PI.) 
136. 

The  Corporate  Debt.  —  In  an  action  by 
creditors  against  the  defendants  as  di- 
rectors of  a  corporation  it  is  not  suffi- 
cient to  set  up  items,  as  so  many  bonds 
of  the  corporation,  of  a  specified  de- 
nomination, without  showing  that  the 
bonds  were  issued  b)r  the  corporation 
or  reached  the  hands  of  creditors.  Rob- 
inson V.  Attrill,  66  How,  Pr.  (N.  Y.  Su- 
preme Ct.)  121. 

Date  of  Debt.  —  Under  a  statute  pro- 
viding that  "  the  trustees,  directors,  or 
managers  of  any  society  or  corporation 
organized  under  the  provisions  of  this 
act  shall  be  jointly  or  severally  liable 
for  all  the  debts  due  from  said  society  or 
corporation,  contracted  while  they  are 
trustees;  provided  said  debts  are  pay- 
able one  year  from  the  time  they  shall 
have  been  contracted;  and  provided  a 
suit  for  the  collection  of  the  same  shall 
be  brought  within  one  year  after  the 
debt  shall  become  due  and  payable,"  an 
action  was  brought  upon  a  promissory 
note,  and  the  complaint  did  not  specific- 
ally allege  when  the  debt  for  which  the 
note  was  given  was  contracted.  It  was 
held  that  while  the  note  was  merely  evi- 
dence of  the  debt,  it  would  be  assumed, 
in  the  absence  of  an  allegation  from 
which  it  would  appear  that  the  debt  of 
which  the  note  was  evidence  was  con- 
tracted at  a  timie  anterior  to  the  note, 
that  the  debt  was  contracted  simulta- 
neously with  the  giving  of  the  note, 
and  that  in  this  aspect  of  the  com- 
plaint in  this  action  the  facts  predica- 
tory  to  a  sufficient  cause  of  action  were 
apparent.     Straus    v.    Sage,    10   Misc. 
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statutory  liability  depends  must  be  set  up.* 

Penal  Liability.  —  A  party  who  seeks  to  enforce  the  liability  of 
corporate  ofificers  under  a  penal  statute  must  allege  and  prove 


Rep.  (N.  Y  C.  PI.)  ii8.  See  also  Metz- 
ger  V.  Carr,  79  Hun  (N.  Y.)  258. 

Laws  N.  Y.  1875,  c.  6ri,  §  22,  pro- 
vided that  the  directors  of  any  corpora- 
tion organized  under  that  chapter 
should  be  individually  liable,  where 
the  corporation's  debts  exceeded  the 
amount  of  its  capital  btock  for  such  ex- 
cess. In  Lovelace  v.  Doran,  (Supreme 
Ct.)  30  N.  Y.  St.  Rap.  679,  the  com- 
plaint alleged  that  the  defendants  were 
directors  within  the  meaning  of  the 
statute,  the  amount  of  the  capital 
stock,  and  the  execution  of  certain 
promissory  notes  by  the  corporation; 
and  it  averred  also  that  the  notes  were 
not  paid,  and  that  at  the  time  of  the 
execution  of  said  notes  the  corporation 
was,  and  ever  since  said  time  had  con- 
tinued to  be,  indebted  to  various  per- 
sons in  an  amount  mentioned,  which 
was  in  excess  of  the  capital  stock  of  the 
corporation.  It  was  held  that  it  was 
to  be  assumed  that  the  plaintiff  was  a 
creditor  to  whom  the  corporation  had 
contracted  the  excess,  or,  in  other 
words,  that  the  plaintiff  held  indebted- 
ness which  was  contracted  by  the  com- 
pany at  a  time  when  it  was  indebted  in 
a  sum  that  exceeded  the  amount  of  its 
capital  stock. 

Allegation  that  Directors  Are  Stock- 
holders.—  It  is  unnecessary  to  allege 
that  the  several  directors  against  whom 
a  complaint  is  filed  were  stockholders 
during  their  term  of  office.  The  alle- 
gation that  they  were  directors  is  suffi- 
cient, and  a  provision  in  a  bond  ex- 
ecuted by  the  corporation  and  delivered 
to  the  plaintiff,  and  which  is  the  sub- 
ject of  the  suit,  that  "  no  stockholder 
of  this  company  shall  be  individually 
liable  on  this  bond  or  in  respect  there- 
to," has  no  effect  to  relieve  the  direct- 
ors of  their  statutory  liability  as  such, 
as  this  provision  in  the  bond  was  not 
intended  to  provide  against  liability  of 
that  sort,  if  such  intention  could  have 
been  lawfully  carried  out.  Swancoat 
V.  Remsen,  78  Fed.  Rep.  592,  26  Civ. 
Pro.  Rep.  (N.  Y.)  94. 

1.  Wilson  Mfg.  Co.  v.  Schwind,  5 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  205, 
wherein  a  complaint  under  a  statute 
providing  that  "  every  stock  corpora- 
tion, except  moneyed  and  railroad  cor- 
porations,   shall  annually,  during  the 


month  of  January,  or,  if  doing  business 
without  the  United  States,  before  the 
first  day  of  May,  make  a  report,"  etc., 
which  only  alleged  that  the  corporation 
did  not  make  and  file  its  report  during 
the  month  of  January,  but  did  not  state 
whether  or  not  the  company  made  and 
filed  its  report  before  the  first  day  of 
May,  and  which  did  not  state  whether 
the  company  did  or  did  not  do  business 
without  the  United  States,  was  held 
bad  on  demurrer;  Church  v.  Butter- 
field,  19  Misc.  Rep.  (y.  Y.  Supreme 
Ct.)  265,  holding  that  in  order  to  en- 
title the  plaintiff  to  recover  under  a 
statute  making  directors  of  stock  cor- 
porations other  than  moneyed  or  rail- 
road corporations  liable,  it  must  be 
alleged  that  the  corporation  is  a  stock 
corporation  other  than  a  moneyed  or 
railroad  corporation,  though  this  fact 
may  be  alleged  in  direct  words  or  may 
be  inferred  from  all  the  facts  stated  in 
the  complaint;  Marshall  z/.  Barr,  27  N. 
Y.  App.  Div,  97.  See  also  Niles  v. 
Dodge,  70  Ind.  147;  Fairbanks  zi.  Mac- 
leod,  8  Colo.  App.  190,  holding  that 
under  Gen.  Stat.  Colo.,  1883,  §§  248, 
253,  requiring  the  filing  of  an  annual 
statement  in  the  county  where  the  busi- 
ness of  the  corporation  is  carried  on,  it 
is  necessary  to  aver  the  county  where 
the  corporation  does  business,  where 
the  directors  are  so  to  be  charged  be- 
cause of  a  failure  to  file  this  statutory 
statement;  Nassau  Bank  v.  Brown,  30 
N.  J.  Eq.  478,  holding  that  the  failure 
to  allege  a  written  request  to  perform 
a  duty  on  the  part  of  directors  as  a  con- 
dition precedent  to  their  liability  for 
debts  is  fatal  on  demurrer. 

The  allegation  that  the  defendants 
did  not,  within  thirty  days  after  the 
date  of  the  annual  meeting  held  April 
12,  1865,  etc.,  deposit  a  certificate  pre- 
scribed by  statute,  sufficiently  alleges 
that  the  annual  meeting  was  held  in 
1865.     Pope  V.  Leonard,  115  Mass.  286. 

Omission  Cored  by  Answer.  —  In  a  pro- 
ceeding to  charge  directors  for  a  failure 
to  file  the  required  statement,  a  failure 
to  aver  the  county  in  which  the  corpo- 
ration does  business  is  cured  if  the  de- 
fendant answers  and  expressly  admits 
that  it  "  did  not  file  its  annual  state- 
ment *  *  *  as  in  the  statute  made 
and  provided,"  as  this  admission  con- 
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affirmatively  every  fact  and  circumstance  upon  which  his  right  to 
recover  depends.* 

V.  Flea  or  ANSWEB  —  Defense  Must  Be  Pleaded.  —  In  an  action  to 
recover  a  corporate  debt  as  against  an  officer  as  a  primary  obliga- 
tion by  reason  of  the  failure  to  file  a  statutory  report,  if  the 
defendant  has  a  defense  by  way  of  excuse  for  such  failure,  it 
should  be  pleaded  with  clearness.* 


tains  a  clear  implication  that  the  cor- 
poration had  not  filed  its  certificate  in 
the  county  where  it  did  business. 
Fairbanks  z-.  Macleod,  8  Colo.  App. 
190. 

Fair  Interpretation.  —  Where  a  com- 
plaint charged  that  the  company  was 
organized  for  the  purpose  of  construct- 
ing, owning,  and  operating  a  water- 
works system,  it  was  held  that  the  fair 
interpretation  was  that  the  company 
was  organized  under  Rev.  Stat.  1881, 
§  3851  et  seq.,  and  not  under  §  4200  et 
seq.,  the  latter  section  providing  for  the 
organization  not  of  companies  to  con- 
struct, own,  and  operate,  but  of  com- 
panies having  purchased  systems  of 
waterworks  at  sales  under  judgments 
or  decrees  of  courts,  and  not  providing 
for  such  a  penalty  as  is  sued  for  in  the 
complaint,  such  penalty  being  pro- 
vided in  the  former  act.  Clow  v. 
Brown,  134  Ind.  287. 

1.  Whitney  v.  Cammann,  137  N.  Y. 
344;  Whitney  Arms  Co.  v.  Barlow,  63 
N.  Y.  62;  Van  Dyck  v.  McQuade,  86  N. 
Y.  38. 

Filing  False  Statements  —  Scienter.  — 
Where  the  statute  makes  the  liability 
of  an  officer  for  filing  a  false  statement 
dependent  upon  hi.s  knowledge  of  the 
falsity  thereof,  it  is  necessary  to  aver 
not  only  that  the  certificate  was  false, 
but  that  it  was  known  by  the  officer  to 
be  false.  Matthews  v.  Patterson,  16 
Colo.  215;  Pier  v.  Hanmore,  86  N.  Y. 
95;  Bonnell  v.  Griswold,  89  N.  Y.  122; 
Stebbins  v.  Edmands,  12  Gray  (Mass.) 
203. 

When  it  is  alleged  that  the  defendant 
knew  the  report  to  be  false  when  he 
signed  it,  this  is  enough  to  uphold  the 
pleading,  and  everything  else  necessary 
is  implied  in  this  statement;  although 
if  the  allegation  is  denied  it  must  be 
made  to  appear  on  the  trial  that  "  it 
was  wilfully  false,  that  is,  made  inten- 
tionally with  a  purpose  to  deceive,  and 
that  the  scienter  or  guilty  knowledge 
must  be  equivalent  to  mala  fides  in 
making  the  certificate."  Taylor  v. 
Thompson,  66  How.    Pr.   (N.    Y.    Su- 


preme Ct.)  102,  quoting  Stebbins  v.  Ed- 
mands, 12  Gray  (Mass.)  203. 

Failure  to  File  Report  —  Wilfulness.  — 
Although  the  failure  to  file  a  report  as 
prescribed  by  statute  may  be  excused 
by  showing  that  such  failure  was  not 
wilful,  it  is  not  necessary  to  allege  that 
such  failure  was  wilful.  Miles  v. 
Woodward,  115  Cal.  308.  Distinguish- 
ing Eyre  v.  Harmon,  92  Cal.  580,  in 
which  case  the  court  was  not  consider- 
ing the  sufficiency  of  a  pleading  when 
it  used  the  language  that  "  in  order  to 
justify  a  recovery  it  must  appear  that 
there  has  been  an  intentional  disregard 
of  the  law  —  a  wilful  neglect  to  comply 
with  its  requirements,"  but  was  only 
considering  the  question  whether,  upon 
proof  of  the  directors'  failure,  they 
could  be  exculpated  and  relieved  from 
the  penalty  by  any  showing  what- 
ever. 

2.  Whitney  v.  Cammann,  60  N.  Y. 
Super.  Ct.  391,  which  was  an  action  to 
recover  against  the  defendants  as 
trustees  on  their  individual  liability, 
for  the  reason  that  the  corporation 
failed  to  file,  within  the  time  prescribed 
by  statute,  the  annual  report  required 
by  law.  The  claim  that  the  company 
was  under  an  injunction  was  not  set 
up  in  the  answer  nor  interposed  as  a 
defense  in  the  action,  and  the  only  evi- 
dence on  the  subject  was  the  statement 
of  the  plaintiff  himself  that  the  cor- 
poration was  under  a  preliminary  in- 
junction when  he  first  came  into  its 
employment;  but  what  the  nature  of 
the  injunction  was  or  what  was  its 
scope  did  not  appear.  It  was  held  that 
the  evidence  on  the  subject  was  too 
meagre  to  be  taken  into  consideration, 
especially  as  such  a  defense  was  not 
set  up  in  the  answer. 

Answer  on  Information  and  Belief.  —  In 
California,  under  the  practice  of  ren- 
dering judgment  for  the  plaintiff  upon 
the  pleadings  where  the  material  aver- 
ments of  a  sufficient  complaint  are  not 
denied  by  the  answer,  such  a  judgment 
was  rendered  in  an  action  by  a  stock- 
holder for  the  recovery  of  a  statutory 
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VI.  JOINDEB  OF  Actions  —  causes  of  same  Class  or  Character.  — 
The  joinder  of  actions  against  officers  of  corporations  depends 
upon  the  application  of  general  rules  to  the  various  liabilities 
sought  to  be  enforced.  Causes  of  the  same  class  or  character 
arising  out  of  the  same  transaction  may  be  joined  as  in  other 
cases,*  and  different  grounds  of  the  same  liability  may  be  set  up 
as  a  basis  for  the  recovery.* 

But  Where  Different  Kinds  of  Liability  Are  Imposed,  as  where  one  is  liable 
as  a  stockholder,  and  also  penally  as  a  director  for  a  failure  to  per- 


penalty  against  directors  where  the 
complaint  sufficiently  charged  the 
liability,  and  the  matters,  being  within 
the  knowledge  of  the  defendants,  were 
denied  merely  upon  information  and 
belief.  Loveland  v.  Garner,  74  Cal. 
298.  See  also  article  Information  and 
Belief,  vol.  10,  p.  854. 

1.  Cummings  z*.  American  Gear,  etc., 
Co.,  87  Hun  (N,  Y.)  598,  holding  that  a 
complaint  against  directors  which  set 
up  two  causes,  one  to  set  aside  a  mort- 
gage and  bill  of  sale  alleged  to  have 
been  executed  by  the  corporation  in 
contemplation  of  insolvency,  and  an- 
other to  set  aside  a  judgment  alleged 
to  have  been  collusively  obtained,  was 
not  objectionable  for  a  misjoinder  of 
causes. 

Actions  ex  Delicto.  —  A  cause  of  ac- 
tion for  fraud  and  deceit  on  the  part  of 
directors  in  making  false  statements 
and  misrepresentations  and  a  cause  of 
action  for  gross  negligence  in  discharg- 
ing all  the  duties  of  said  directors  may 
be  joined.  While  the  breach  of  duty 
imposed  by  statute  or  by  express  con- 
tract is  ex  contractu,  the  breach  of  duty 
imposed  by  law  arising  from  a  given 
state  of  facts  is  a  tort,  and  the  failure 
of  the  directors  to  discharge  ihe  duties 
required  of  them  by  law  is  a  tort  which 
may  be  properly  united  in  the  same 
action  with  a  tort  by  the  fraud  or  de- 
ceit charged.  Solomon  v.  Bates,  118 
N.  Car.  311;  Caldwell  v.  Bates,  118  N. 
Car.  323. 

2.  Durant  v.  Gardner,  10  Abb.  Pr. 
(N.  Y.)  445. 

Instances  of  Proper  Joinder  —  Failure 
to  Make  Report — False  Report.  —  Thus 
a  cause  of  action  for  not  making  a  re- 
port within  the  time  required  by  statute 
and  one  for  making  a  false  report 
may  be  properly  joined.  Bonnell  v. 
Wheeler,  16  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
preme Ct.)  85 

Liabilities  as  Trustees  and  Stockholders. 
—  A  complaint  to  enforce  personal 
liability   for    the   payment  of  a  debt 


against  trustees  upon  the  ground  that 
they  have  failed  to  make  the  return 
required  by  the  provisions  of  the  act 
authorizing  the  incorporation  and  upon 
the  further  ground  that  the  defendants 
were  stockholders  at  the  time  the  debt 
due  to  the  plaintiff  was  contracted 
states  but  one  cause  of  action.  Sterne 
V.  Herman,  11  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  376. 

Unpaid  Stock  and  Improper  Cancella- 
tion of  Stock.  —  A  complaint  by  a  judg- 
ment creditor  of  a  corporation  to 
enforce  personal  responsibility  for  cor- 
porate debts  upon  the  grounds,  first, 
that  the  defendant  was  the  owner  of  a 
large  amount  of  capital  stock  of  the 
corporation  upon  which  there  remained 
unpaid  an  amount  largely  in  excess  of 
the  sum  due  the  plaintiff,  and  second, 
that  through  the  various  alleged  trans- 
actions set  forth  in  the  bill,  including 
cancellationof  shares  of  stock  originally 
issued,  the  reissue  of  greatly  increased 
amounts  thereof,  etc.,  there  was  a  mis- 
appropriation of  a  large  sum  of  money 
which  should  have  been  applied  to  the 
payment  of  corporate  debts,  does  not 
improperly  join  two  causes  of  action, 
but  the  two  grounds  grow  out  of  the 
connection  of  the  defendant  with  the 
corporation  as  a  shareholder  and  officer 
and  are  properly  joined.  Sioux  City 
First  Nat.  Bank  v.  Peavey,  75  Fed. 
Rep.  154. 

Duplicity.  —  In  a  declaration  by  a 
stockholder  to  charge  a  director  for 
official  misconduct,  under  statute,  a 
single  count  which  sets  up  a  violation 
of  each  and  all  of  the  subdivisions  of 
the  section  of  the  statute  is  bad  for 
duplicity;  for  while  there  might  be  no 
objection  against  stating  in  one  count 
that  there  were  a  number  of  violations 
of  any  one  subdivision  of  the  section  of 
the  statute,  it  would  be  going  too  far 
to  allow  the  plaintiff  to  complain  in  the 
same  count  of  several  acts  of  different 
natures.  Gaffney  v.  Colvill,  6  Hill(N. 
Y.)  579- 
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form  some  prescribed  act  as  such,  the  two  causes  are  distinct  and 
cannot  be  joined.* 


1.  Cambridge  Water  Woiks  v.  Somer- 
ville  Dyeing,  etc.,  Co.,  14  Gray  (Mass.) 
193,  wherein  a  bill  which  sought  to 
enforce  the  liability  of  some  of  the 
defendants  as  directors  and  others  as 
stockholders  was  held  to  be  multifari- 
ous. 

Liability  as  Stockholder  and  Officer.  — 
Where  defendants  were  sought  to  be 
held  first  as  stockholders  and  second 
for  failure  to  perform  a  duty  devolving 
upon  them  as  trustees,  it  was  held  that 
the  first  cause  of  action  was  founded 
upon  implied  contract,  while  the  sec- 
ond was  against  the  trustees  upon  a 
liability  created  by  an  operation  of  law, 
and  that  the  two  causes  of  action  did 
not  belong  to  the  same  class  and  could 
not  be  united.  Wiles  v.  Suydam,  64  N. 
Y.  173;  Mappier  v.  Mortimer,  11  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  455 ;  Barre 
First  Nat.  Bank  v.  Hingham  Mfg.  Co., 
127  Mass.  563,  wherein  two  bills  were 
filed  by  judgment  creditors,  each  in 
behalf  of  the  complainants  and  all 
other  creditors,  against  the  corporation 
and  its  directors,  one  being  to  enforce 
personal  liability  of  the  directors  on 
the  ground  that  the  debts  of  the  cor- 
poration exceeded  its  capital  stock,  and 
the  other  being  to  enforce  the  personal 
liability  of  certain  directors  as  stock- 
holders on  the  ground  that  the  capital 
stock  of  the  corporation  had  never  been 
paid  in.  The  contention  that  neither 
of  the  bills  could  be  maintained  be- 
cause of  the  pendency  of  the  other  was 
denied,  the  court  saying  that  the  liabil- 
ity of  the  defendants  as  stockholders 
was  not  the  same  as  their  liability  as 
directors,  and  that  if  the  claims  against 
them  in  these  different  capacities  had 
been  included  in  the  same  bill  the  bill 
would  have  been  multifarious.  See 
also  Brewer  v.  Boston  Theatre,  104 
Mass.  378. 

Failure  of  Officers  to  Make  Beport  and 
File  Certificate. —  In  Pope  v.  Leonard, 
115  Mass.  286,  it  was  held  that  a  bill 
which  sought  to  hold  the  defendants 
as  officers  of  a  corporation  upon  the 
grounds,  first,  that  the  officers  did  not 
make  a  report  as  required  by  statute; 
second,  that  they  did  not  v'ithin  the 
time  prescribed  by  statute  file  a  certifi- 
cate setting  forth  the  condition  of  the 
corporation;  and  third,  that  the  debts 
of  the  corporation  exceeded  its  capital 
stock  at  the  time  of  the  commencement 


of  plaintiff's  suit  against  the  corpo- 
ration, was  not  multifarious.  Dis- 
tinguishing Cambridge  Water  Works  v. 
Somerville  Dyeing,  etc.,  Co.,  14  Gray 
(Mass.)  193,  in  that  the  bill  in  that  case 
sought  to  enforce  liability  against 
different  persons  in  different  characters. 

Setting  Aside  Judgment  —  Failure  to 
File  Report.  —  Under  N.  Y.  Code  Civ. 
Pro.,  §  484,  which  provides  that  vari- 
ous causes  of  action  may  be  united  as 
classified  in  that  section,  with  the  re- 
striction that  "  it  must  appear  upon  the 
face  of  the  complaint  that  all  the  causes 
of  action  so  united  *  *  *  affect  all 
the  parties  to  the  action,"  and  which 
was  aimed  against  what  was  known  in 
the  chancery  practice  as  multifarious- 
ness, a  complaint  to  set  aside  a  judg- 
ment said  to  have  been  obtained  col- 
lusively,  and  to  enforce  the  liability  of 
three  of  the  defendants  for  their  failure 
as  directors  to  file  a  prescribed  report, 
improperly  joins  the  last  cause  of  ac- 
tion. Cummings  v.  American  Gear, 
etc.,  Co.,  87  Hun  (N.  Y.)  598. 

Acts  of  Diiferent  Officers  Covering  Differ- 
ent Periods.  —  In  a  complaint  by  a  stock- 
holder against  directors  charging  a 
conspiracy  to  cheat  and  defraud  the 
plaintiff  as  such  stockholder,  separate 
acts  and  transactions  were  joined  as 
done  pursuant  to  the  conspiracy 
charged.  It  was  held  that  if  several 
acts  are  separate  and  independent 
transactions,  with  no  connection  be- 
tween them,  they  cannot  be  joined  in 
one  complaint;  but  that  in  charging  as 
conspiracy,  as  aforesaid,  the  general 
subject  affected  by  the  various  acts  is 
the  same,  and  the  acts  may  be  joined, 
notwithstanding  they  differ  in  their 
particular  character  and  were  done  at 
different  times,  and  the  defendants  do 
not  all. claim  to  be  interested  in  or  bene- 
fited by  each  of  them,  or  in  the  same 
degree  in  any  one  of  them.  Jones  v. 
Morrison,  31  Minn.  145. 

But  where  directors  who  served  as 
such  during  different  periods  of  lime 
are  charged  with  a  wrongful  perform- 
ance of  duty,  an  action  cannot  be  main- 
tained by  the  corporation  or  a  receiver 
against  them  jointly  for  such  wrongful 
performance  and  for  losses  sustained 
t)y  the  corporation.  Sayles  v.  White, 
18  N.  Y.  App.  Div.  590;  O'Brien  v. 
Fitzgerald,  150  N.  Y.  572,  143  N.  Y. 
377;  Empire  State  Sav.  Bank  z/.  Beard, 
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VII.  SuBViVAL  OF  Action  Against  Officers,  —  Where  a  relation 
exists  between  a  director  and  the  corporation  which  involves  the 
performance  of  certain  duties  by  the  former  for  pay,  that  relation 
being  of  a  fiduciary  character,  the  remedy  against  the  director  for 
failure  to  perform  those  duties  survives.* 

Where  the  Action  Is  Not  One  Which  Would  Survive  at  Common  Law,  it  will  not 
survive  unless  brought  within  the  terms  of  statutory  authority.* 

VIII.  Removal  of  Officers.  —  The  Power  of  Amotion  is  incident  to 
every  corporation,  and  the  removal  of  a  mere  private  or  minis- 
terial officer  is  a  right  which  belongs  to  the  corporation  alone.' 

Character  of  Remedy.  —  The  assistance  of  the  courts  can  be  invoked 
only  against  such  officers  as  are  intrusted  by  law  with  the  manage- 
ment of  the  affairs  of  the  corporation,  and  as  against  these  the 
remedy,  in  the  absence  of  statute,  is  purely  legal.* 


151  N.  Y.  638;  Dykman  v.  Keeney,  154 
N.  Y.  483;  Nash  v.  Hall  Signal  Co.,  90 
Hun  (N.  Y.)  354. 

A  Bill  by  Stockholders  and  Creditors 
apatnst  officers  of  an  insolvent  bank, 
brought  by  them  by  reason  of  the  re- 
fusal of  the  receiver  to  sue,  is  not  mul- 
tifarious because  it  charges  misconduct 
at  a  time  when  some  of  the  defendants 
were  not  officers.  Ackerman  v.  Hal- 
sey,  37  N.  J.  Eq.  365,  citing  Charitable 
Corp.  V.  Sutton,  2  Atk.  400. 

Liability  for  Damages  for  Deceit  cannot 
be  joined  in  a  bill  based  upon  statutory 
duties  and  obligations  imposed  upon  a 
shareholder  and  officer.  Sioux  City 
First  Nat.  Bank  v.  Peavey,  75  Fed. 
Rep.  154- 

1,  Warren  v.  Para  Rubber  Shoe  Co., 
166  Mass.  97,  wherein  a  director,  presi- 
dent, and  general  manager  of  a  cor- 
poration, who  was  also  a  member  of  a 
firm  which  acted  as  the  selling  agent 
of  the  corporation  under  contract,  did 
not  exercise  good  faith  towards  the 
corporation,  but  conducted  the  business 
for  the  benefit  of  his  said  firm  rather 
than  of  the  corporation.  It  was  held 
that  the  remedy  against  him  was  by 
bill  in  equity  as  well  as  by  action  at 
law,  and  that  his  death  did  not  defeat 
the  former  remedy. 

2.  Negligence  of  Directors.  —  An  ac- 
tion on  behalf  of  a  corporation  against 
a  director,  to  recover  damages  for 
losses  sustained  by  the  negligent  con- 
duct of  directors  as  such,  survives  un- 
der a  statute  providing  that  an  action 
for  wrongs  done  to  the  property,  rights, 
or  interests  of  another  for  which  an 
action  might  be  maintained  against  the 
wrongdoer  can  be  maintained  after  his 
death  against  his  executors  or  adminis- 
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trators,  etc.,  and  it  is  proper  to  substi- 
tute personal  representatives  of  the 
deceased  defendant  on  motion  of  the 
plaintiff,  O'Brien  7-.  Blaut,  17  N.  Y. 
App.  Div.  288;  Pierson  z/.  Morgan,  (Su- 
preme Ct.)  4  N.  Y.  Supp.  898,  17  Civ. 
Pro.  Rep.  (N.  Y.)  124.  See  also  Wilkin- 
son V.  Dodd,  40  N.  J.  Eq.  123,  12  Am. 
&  Eng.  Corp.  Cas.  166. 

An  Action  Against  a  Trustee  to  Recover 
a  Penalty  for  a  failure  to  file  a  prescribed 
report  is  not  to  compensate  the  com- 
plaining party  for  the  injury  com- 
plained of,  but  is  an  action  ex  delicto 
and  is  extinguished  by  the  death  of  the 
officer.  Stokes  v.  Stickney,  96  N.  Y. 
323;  California  Bank  v.  Collins,  5  Hun 
(N.  Y.)  209. 

Dividend  Declared  by  Insolvent  Corpora- 
tion, —  It  has  been  held  that  the  liabil- 
ity of  a  director  for  corporate  debts  for 
declaring  a  dividend  when  the  corpora- 
tion was  in  fact  insolvent,  under  the 
Maryland  Code,  is  not  such  a  wrong  as 
survives  under  the  JVew  York  statute 
above  referred  to,  providing  that  an 
action  for  wrongs  done  to  the  prop- 
erty, rights,  or  interests  of  another, 
etc.,  survives.  Boston,  etc.,  R.  Co.  v. 
Graves,  80  Fed.  Rep.  590;  Witters  v. 
Foster,  26  Fed.  Rep.  737. 

Survival  of  Trusteeship,  —  Where  one 
of  several  trustees  dies  pending  a  suit 
which  does  not  seek  to  charge  them 
personally  in  that  character,  his  revpre- 
sentatives  are  not  necessary  parties,  for 
the  trusteeship  survives.  London  Gas 
Light  Co.  V.  Spottiswoode,  14  Beav. 
264. 

3.  Neall  v.  Hill,  16  Cal.  149.  See 
also  generally  {\i\e  Amotion,  2  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  310. 

4.  Neall  v.  Hill,  16  Cal.  149;  Bayless 
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Statutory  Proceedings  for  the  removal  of  officers  are  sometimes 
provided,*  and  when  such  a  proceeding  is  not  according  to  the 
course  of  the  common  law,  the  requisites  of. the  act  must  be 
complied  with,  and  it  must  so  appear  on  the  record  in  order  to 
invest  the  court  with  jurisdiction.* 


V.  Orne,  i  Freem.  (Miss.)  i6i,  holding 
that  a  court  of  equity  will  not  grant  an 
injunction,  at  the  instance  of  the  stock- 
holders, against  the  president  and 
cashier  of  a  bank,  restraining  them 
from  the  exercise  of  their  official  func- 
tions for  an  alleged  malfeasance  in 
office,  since  to  grant  such  restraint 
would  be  equivalent  to  a  removal  from 
office;  Mozley  v.  Alston,  i  Phil.  790; 
Kean  v.  Union  Water  Co.,  52  N.  J. 
Eq.  813;  Owen  v.  Whitaker,  20  N.  J.  Eq. 
122;  Johnston  v.  Jones,  23  N.  J.  Eq. 
216;  Mechanics'  Nat.  Bank  v.  Burnet 
Mfg.  Co.,  32  N.  J.  Eq.  238;  Mickles  v. 
Rochester  City  Bank,  11  Paige  (N.  Y.) 
124;  Atty.-Gen.  v.  Utica  Ins.  Co.,  2 
Johns.  Ch.  (N.  Y.)  371.  See  also  article 
Quo  Warranto. 

Incidental  Jurisdiction.  —  Although  a 
court  of  equity  has  no  jurisdiction  to 
pass  upon  the  validity  of  the  election 
of  corporate  officers  or  to  pronounce 
judgment  of  amotion  against  them, 
where  the  question  of  the  right  or 
power  of  the  officer  to  represent  or  bind 
a  cctrporation  arises  incidentally  in  a 
suit  of  which  a  court  of  equity  may 
properly  take  cognizance,  and  it  be- 
comes necessary  to  look  into  the  legal- 
ity of  his  election  in  order  properly  to 
determine  the  rights  of  the  parties, 
that  court  will  pass  upon  his  title  and 
capacity  as  it  would  upon  any  other 
question  of  law  or  fact  necessarily  aris- 
ing in  a  due  determination  of  an 
action.  Johnston  v.  Jones,  23  N.  J. 
£q.    216;    Mechanics'    Nat.    Bank    v. 


Burnet   Mfg.  Co.,    32   N.  J.  Eq,   238. 

1.  Chollar  Min.  Co.  v.  Wilson,  66 
Cal.  374,  6  Am.  &  Eng.  Corp.  Cas.  269; 
Kean  v.  Union  Water  Co.,  52  N.  J.  Eq. 
813;  Mickles  v.  Rochester  City  Bank, 
II  Paige  (N.  Y.1124;  People  z/.  Albany, 
etc.,  R.  Co.,  5  Lans.  (N.  Y.)  25,  where- 
in it  was  said  that  before  the  code  in 
New  York  a  removal  of  an  officer  was 
obtained  by  a  writ  of  quo  warranto. 

Action  for  Accounting  and  Bemoval.  — 
In  New  York,  under  statutory  provi- 
sions (Code  Civ.  Pro.,  g§  1781,  1782), 
authorizing  an  action  to  remove  officers 
for  misconduct,  to  compel  them  to  ac- 
count for  their  official  acts  in  managing 
and  disposing  of  the  property  commit- 
ted to  their  charge,  and  to  require  them 
to  pay  to  the  corporation  or  its  credit- 
ors the  value  of  any  property  trans- 
ferred in  violation  of  their  duties,  to  be 
brought  "  by  the  attorney-general  in 
behalf  of  the  people  of  the  stale,  or, 
except  where  the  action  is  brought  for 
the  purpose  specified  in  subdivision 
third  or  fourth  of  that  section,  by  a 
creditor  of  the  corporation,"  etc.,  an 
action  may  be  brought  by  the  attorney- 
general  for  the  purpose  of  an  account- 
ing and  removal  as  aforesaid,  without 
a  relator,  and  whether  or  not.  the  pub- 
lic interests  would  be  promoted  there- 
by is  left  to  the  discretion  of  the 
attorney-general.  People  v.  Ballard, 
134  N.  Y.  269,  reversing  56  Hun  (N.  Y.) 
125,  3  N.  Y.  Supp.  845. 

2.  Chollar  Min.  Co.  v.  Wilson,  66  Cal. 
374,  6  Am.  &  Eng.  Corp.  Cas.  269. 
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I.  Definition  —  Scope  of  Aeticle,  86. 
II.  Natuee  of  Peoceedings,  87. 

1.  In  General^  87. 

2.  Regular  {in    Contradistinction  to  Summary)  Proceedings ^ 

87. 

a.  At  Lau\  87. 

(i)  Generally,  87. 

(2)  Form  of  Action,  87. 

b.  In  Equity,  90. 

c.  Under  Statutes,  90. 

3.  Summary  Proceedings,  91. 

m.  When  Action  Lies,  91. 
IV.  Wheee  Action  Must  Be  Beotjqht,  92. 
V.  Conditions  Peecedent,  93. 

1.  Leave  to  Institute  Suit,  93. 

a.  In  General,  93. 

b.  Objection  for  Want  of  Leave  —  How  Taken,  g^. 

2.  y^udgment  Against  Principal,  95. 

3.  Necessity  for  Demand,  99. 

a.  In  General,  99. 

b.  Doctrine  that  Demand  Is  Unnecessary,  100. 

(i)  In  General,  100. 

(2)  Where  Covenant  Express  and  Absolute,  10 1. 

(3)  Failure  to  Pay  Over  Money  Collected  on  Exe- 

cution,  lOI. 

c.  Doctrine  that  Demand  Is  Necessary,  102. 

(i)  In  General,  102. 

(2)  Failure  to  Pay  Over  Money  Collected  on  Exe- 

cution, 102. 

(3)  What  Is  Sufficient  Demand,  103. 

(4)  Demand  Impossible,  104. 

(5)  Waiver  of  Demand,  104. 

(6)  Demand  for  Statutory  Penalty^  104. 
VI  Paeties,  105. 

I.  Plaintiff,  105. 

a.  At  Common  Law,  105. 

(i)  General  Rule,  105. 

(2)  Joinder  of  Plaintiffs,  107. 

(3)  Bonds  to  State  or  County,  107. 

(4)  Bonds  to  Official  Obligees,  108. 

(a)  In  General,  108. 

(b)  Action  by  Official  Successor,  108. 
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(5)  In  Action  for   Misconduct  of  Officer  on   Exe- 
cution^ 109. 
b.    Under  Statutes,  no. 
(i)  Generally,  no. 

(2)  Assignee  of  Bond,  112. 

(3)  Actions  '■'■For  the  Use''  or  '■^  On  the  Relation" 

of  ' '  Injured  Party,  "112. 

(4)  Action  in  Party' s  Own  Name,  115. 
2.  Defendant,  116 

a.  General  Rule,  116. 

b.  By  What  Name  Described,  ii6 
t.   yoinder  of  Defendants,  1 16. 

(i)  y^oint  Bonds,  116. 

(2)  'yoint  and  Several  Bonds^  1 16 

(3)  Several  Bonds,  117. 

^^  (4)  yoinder  of  Different  Sets  of  Sureties,  117. 

Tn.  Declabation,  Petition,  ob  Complaint,  118. 

1.  /«  General,  118. 

2.  Joinder  of  Causes,  119. 

3.  Various  Averments,  119. 

a.   Conditio?is  Precedent,  119. 
^.   Plaintiff's  Right  to  Sue,  120. 
r.   Resjilting  Injury,  120. 
fi?!  Nonpayment  of  Penalty,    124. 
^.  Infortnation  a  fid  Belief,  1 24. 
/".  Legal  Conclusions,  125. 
^.   Approval  and  Recordation  of  Bondy  125. 
//.  Death  of  Principal,  126. 
;'.  Prof ert  and  Oyer,  126. 
/.  Necessity  to  Set  Out  Bond,  126. 

4.  Negativing  Exceptions,  127. 

5.  Aider  by  Exhibits,  128. 

6.  Pleading  and  Proof — Variance,  129. 

7.  Amendments,  130. 

8.  Actions  on  Defective  Bonds,  130. 

9.  Assignments  of  Breaches,  130. 

a.   /«  Gefural,  130. 
^.   Character  of 'Default,  131. 
(i)  /«  General,  131. 

(2)  -ffw/^  <z^  Applied  to  Tax  Collectors,  133.  * 

(3)  71?w^  Jf7/^«  Breach  Occurred,  135. 
r.  Definiteness  and  Certainty,  135. 

(i)  /«  General,  135. 

(2)  Nonperf ordnance  of  Duty,  136. 

(3)  Failure  to  Pay  Over  Money,  137. 
</.   Conclusiveness,  139. 

^.  Misconduct  in  Connection  with  Process,  140. 

(1)  Failure  to  Levy,  140. 

(2)  Failure  to  Sell  Property  Levied  On,   141. 

(3)  Neglect  or  Refusal  to  Pay  Over  Proceeds^  141. 

(4)  Failure  to  Make  Return,  141. 
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(5)  Making  False  Return,  142. 

10.  In  What  Pleading  Breaches  Must  Be  Assigned^  142. 

11.  JVetv  Assignments  and  Abandonment,  143. 

Vm  Plea  or  Answer,  143. 

1.  In  General,  143. 

2.  Principal  and  Surety —  What  Each  May  Plead^  145. 

3.  General  Requisites,  145. 

a.  Responsiveness,  145. 

b.  Conclusiveness,  146. 

c.  Definiteness  and  Certainty^  147. 

d.  Verification,  148. 

4.  Pleas  in  Bar  and  Abatement,  148. 

5.  Several  Sorts  of  Pleas,  149. 

a.  Conditions  Performed,  149. 

b.  Non  Damnificatus,  149. 

c.  Non  Est  Factum,  150. 

d.  Nil  Debet,  150. 

e.  Not  Guilty,  150. 

f.  Payment,  151. 

g.  Set-off,  151. 

h.  Release  and  Discharge,  152. 
/.  Another  Suit  Pending,  152. 
y.  Former  J^udgment,  152. 

6.  ^  fF-4«/  May  Not  Be  Pleaded,  153. 

a.  Irregularity  or  Informality  of  Bond,  153. 

b.  Election  and  Qualification  of  Principal,  153. 

c.  QualificatioTi  of  Sureties  and  Official  Obligees^  153. 

d.  Irregularity  of  'judgment  or  Tax  Assessment^  154. 

7.  Proceedings  in  Default  of  Plea  or  Answer,  1^^ 
IX.   SlTBSEQTJENT  PLEADINGS,  1 54. 

1.  In  General,  154. 

2.  Departure,  156. 

X.  Trial,  156. 

1.  Mode  of  Trial,  156. 

2.  Discontinuance,  Continuance,  Motions,  etc.,  156. 

XI.  Judgment,  158. 

1.  In  General,  158. 

2.  General  J^udgment   Where  One  of  Several  Breaches  Is  III 

Assigned,  159. 

3.  Successive  judgments  and  Assignments  of  Breach  After 

"yudgment,  160. 
xn.  Costs,  163. 
Xm.  Judgment  on  Motion,  163. 

1.  In  General,  163. 

2.  Constitutiofiality  of  Statutes,  165. 

3.  Venue  of  Proceedings,  166. 

4.  Time  of  Making  Motion,  166. 

5.  yoinder  of  Causes,  167. 

6.  Parties,  167. 

a.   Plaintiff,  167. 
^.   Defendant,  167. 
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7.  Notice  of  Motion,  168. 

a.  In  General,  168. 

b.  Requisites  of,  169. 

(i)  Generally,  169. 

(2)  Form  of,  172. 

(a)  Generally,  172. 
(^)  Caption,  172. 
(r)  Z>dr/^,  172. 
(df)  Subscription,  173. 

(3)  Length  of  Notice,  173. 

(4)  Various  Averments,  173. 

(a)  Amount  Claimed,  173. 
(^)  Reference  to  Statute^  173. 
(^)  Demand,  173. 
(d')   When  Motion  Will  Be  Made,  11^ 

(5)  Motion  to  Quash  Notice,  174. 
r.  Necessity  for  Notice,  174.  , 
</.  C>«  Whom  Service  Made,  174. 

<f.   ^  Whom  Service  Made,  176. 
y.  -^<?w  Service  Made,  176. 

8.  Pleas,  176. 

9.  Appearance —  ^^a/  //  Admits,  176. 

10.  Discontinuance  and  Abatement,  177. 

11.  What  Record  Must  Show,  177. 

12.  judgment,  179. 

CROSS-REFERENCES. 

^<7r  matters  of  Substantive  Law  and  Evidence,  consult  the  title 
OFFICIAL  BONDS,  Am.  and  Eng.  Encyc.  of  Law,  and  the 
references  there  given. 

.^(Or  t?M(?r  matters  of  Pleading  and  Practice,  consult  generally  articles 
BONDS,  vol.  3,  p.  635;  PRINCIPAL  AND  SURETY j 
PUBLIC  OFFICERS.  And  see  the  General  Index  to  this 
work,  title  OFFICIAL  BONDS. 

L  Definition  —  Scope  of  Article.  —  The  term ' '  official  bonds* ' 
is  sometimes  taken  to  include  the  bonds  of  executors,  guardians, 
assignees,  trustees,  etc. ;  but  in  the  present  article  it  will  be  used 
as  meaning  an  obligation  with  sureties  given  by  a  public  officer  as 
security  for  the  faithful  discharge  of  the  duties  of  his  office,  and 
the  discussion  will  be  confined  to  a  consideration  of  actions  on 
such  bonds.  The  pleading  and  practice  relating  to  the  bonds 
of  other  functionaries  will  be  treated  under  appropriate  titles 
elsewhere.* 

1.    In   Bissell   v.    Durfee,   58   Mich,  are   required   to  be  approved   by  any 

237,   it    was    declared    that    a    statute  court  or  oflScer,  and  would  include  ap- 

(Laws  Mich.  1885,  p.  204)  requiring  the  peal  and  license  bonds,  and  multitudes 

justification    of  sureties   upon    official  of  others,    which  have  nothing  to  do 

bonds  is  "  broad  enough  by  its  terms  with  any  office  or  agency,   public   or 

to  apply  to  every  kind  of  bonds  which  private."     But   it   was   held   that   the 
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n.  Natuee  of  Feoceedinos  —  1.  In  General,  —  Proceedings  on 
official  bonds  may  be  (i)  regular;  or  (2)  summary. 

2.  Regular  (in  Contradistinction  to  Summary)  Proceedings  —  a.  At 
Law  —  (i)  Generally.  —  The  usual  and  ordinary  method  of  pro- 
cedure on  an  official  bond  for  its  breach  is  by  action  at  law  on  the 
bond.* 

(2)  Form  of  Action.  —  The  common-law  action  on  an  official 
bond  may  be  either  debt  or  covenant.* 

statutes  of  Michigan  which  provide  for 
official  bonds  as  such  are  very  clearly 
confined  to  the  bonds  of  public  oflBcers, 
such  as  sherififs,  and  that  an  executor's 
bond,  although  it  is,  strictly  speaking, 
an  official  bond,  is  not  within  the  pur- 
view of  the  statute,  because  in  the  gen- 
eral legislation  upon  the  subject  of 
official  bonds  there  is  no  recognition, 
even  casual,  of  any  such  bond  as  offi- 
cial. See  also  Van  Pelt  v.  Littler,  14 
Cal.  194. 

1.  State  V.  Churchill,  48  Ark.  426. 
Jorisdiction  of  Particular  Courts.  —  In 

Illinois  probate  justices  of  the  peace 
have  jurisdiction  of  suits  upon  the  offi- 
cial bonds  of  constables.  Robertson 
V.  Marshall  County,  10  111.  559. 

In  Maryland  it  was  held  that  a  stat- 
utory provision  giving  to  justices  of 
the  peace  jurisdiction  in  suits  on  bonds 
with  penalty  did  not  embrace  bonds 
with  collateral  conditions  for  the  dis- 
charge of  official  duty.  The  jurisdic- 
tion thus  conferred  includes  only  such 
bonds  as  are  conditioned  for  the  pay- 
ment of  money.  State  v.  Tabler,  41 
Md.  236. 

In  Pennsylvania,  under  the  statute  of 
1810,  justices  of  the  peace  and  the 
Court  of  Common  Pleas  had  concurrent 
jurisdiction  of  suits  on  constables' 
bonds.  Palmer  v.  Com.,  6  S.  &  R. 
(Pa.)  245;  Campbell  v.  Com.,  8  S.  &  R. 
(Pa.)  414.  But  since  the  statute  of 
1824,  justices  of  the  peace  have  no 
jurisdiction  of  regular  suits  on  con- 
stables' bonds,  though  the  amount  of 
damages  claimed  be  within  their  juris- 
diction. Blue  V.  Com.,  4  Watts  (Pa.) 
215.  And  see  Com.  v.  Reynolds,  17  S. 
&  R.  (Pa.)  367. 

In  Virginia  a  justice  of  the  peace 
has  jurisdiction  to  hear  a  motion  and 
to  give  judgment  against  a  constable 
and  his  sureties  for  the  failure  by  the 
constable  to  pay  over  money  collected 
on  execution.  Hendricks  v.  Shoe- 
maker, 3  Gratt.  (Va.)  188. 

2.  Lee  v.  State,  22  Ark.  231;  State  v. 
Woodward,  8  Mo.  353;  4  Min.  Inst. 
629,  633. 


Election  Between  Debt  and  Covenant.  — 

In  4  Min.  Inst.  346,  it  is  observed,  with 
reference  to  the  election  between  debt 
and  covenant  in  such  actions  as  at 
present  under  discussion,  that  "  the 
amount  recovered  in  either  action  is 
the  same;  but  there  is  a  difference  in 
the  light  in  which  the  transaction  is  re- 
garded in  reference  to  the  two  actions 
respectively.  When  debt  is  brought, 
the  plaintiff  demands  the  specific  sum 
eo  numero  which  the  defendant  en- 
gaged to  pay,  and  he  recovers  accord- 
ingly. When  the  action  is  covenant, 
the  plaintiff  complains  that  the  defend- 
ant, having  made  a  very  solemn  prom- 
ise under  his  seal,  has  recklessly 
violated  it,  whereby  the  plaintiff  has 
suffered  damage  to  an  amount  which 
he  names,  and  which  a  jury. must  be 
called  to  assess." 

Distinction  Between  Debt  and  Covenant 
—  Proper  Parties  Plaintiff.  —  In  Law  ton 
V.  Erwin,  9  Wend.  (N.  Y.)  233,  which 
was  an  action  on  the  official  bond  of  a 
constable,  payable  to  "  the  people  of 
the  state  of  New  York,  or  unto  such  of 
them  as  might  be  interested  in  a  con- 
dition thereunder  written,"  it  was  held 
that  debt  would  not  lie  in  the  name  of 
the  party  aggrieved,  but  that  the  ac- 
tion should  be  covenant  on  the  con- 
dition in  the  name  of  the  party 
aggrieved;  or  if  debt  be  brought  it 
should  be  in  the  name  of  the  obligees 
in  the  bond.  And  see  Fellows  v.  Gil- 
man,  4  Wend.  (N.  Y.)  414;  People  v. 
Holmes,  5  Wend.  (N.  Y.)  191;  Skellin- 
ger  V.  Yendes,  12  Wend.  (N.  Y.)  306. 

Distinction  Between  Breach  of  Covenant 
and  Breach  of  Condition.  —  In  State  v. 
Woodward,  8  Mo.  353,  which  was  cove- 
nant on  a  sheriff's  official  bond,  two 
breaches  of  the  condition  were  alleged, 
one  of  the  averments  being  that  the  de- 
fendants had  not  paid  the  penalty.  The 
court  said:  "  It  is  clear  that  by  the 
common  law  an  action  of  covenant  was 
a  concurrent  remedy  with  debt  on  a 
single  bill  obligatory,  or  a  penal  bond, 
subject  to  be  defeated  by  the  perform- 
ance of  conditions.     In  such  an  action 
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Cumulative  Eemedies.  —  It  should  be  observed  that  the  right  of 
action  on  an  official  bond  does  not  conflict  with  or  deprive  a  per- 
son injured  by  official  misconduct  of  his  right  of  action  therefor 
against  the  officer  direct.*     The  two  remedies,  the  one  on  the 


the  breach  of  covenant  would  be  the 
nonpayment  of  the  debt  in  the  one 
case;  in  the  other  the  nonpayment 
of  the  penalty."  However,  as  the 
breaches  assigned  in  this  case  were 
breaches  of  the  condition,  it  was  held 
that  covenant  would  not  lie.  See  also 
Taylor  v.  Wilson,  5  Ired.  L.  (N.  Car.) 
214. 

In  U.  S.  V.  Brown,  i  Paine  (U.  S.) 
422,  the  action  was  covenant  on  a  bond 
conditioned  upon  the  faithful  perform- 
ance of  the  duties  of  the  ofSce.  The 
court  remarked  that  covenant  might 
probably  be  maintained  upon  the  pen- 
alty of  the  bond  if  the  breach  were 
properly  assigned,  because  it  contained 
an  acknowledgment  of  indebtedness 
•and  a  promise  to  pay,  and  the  breach 
would  be  the  nonpayment  of  the 
money;  but  as  the  breach  alleged  was 
misfeasance  in  office,  an  action  of  cove- 
nant would  not  lie.  Or,  as  it  has  been 
stated  in  other  cases,  if  the  breach  of 
covenant  was  merely  the  omission  to 
do  an  act  by  the  performance  of  which 
the  covenant  might  have  become  void, 
an  action  of  covenant  will  not  lie,  for 
in  such  case  there  is  no  promise  under 
seal  to  do  the  act.  See  Douglas  v. 
Hennessy,  15  R.  I.  272;  Powell  v. 
Clark,  3  N.  J.  L.  no.  And  see  Hatha- 
way V.  Crosby,  17  Me.  448. 

Difference  Between  Actions  Against 
Principal  and  Actions  Against  Surety.  — 
It  has  been  held  that  the  proper  form 
of  action  against  a  surety  is  debt  for 
the  penalty  of  the  bond,  and  not  cove- 
nant for  the  breach  of  the  performance 
of  the  conditions.  State  zk  Staggers, 
12  Rich.  L.  (S.  Car.)  286.  In  this  case 
Wardlaw,  J.,  said:  "  It  is  not  denied 
that  a  covenant  may  be  expressed  in 
the  condition  of  a  bond;  it  may  even 
be  conceded  that  a  sheriff  might,  where 
justice  required  the  construction,  be 
held  himself  to  have  covenanted  with 
the  state,  by  his  bond,  that  he  would 
faithfully  perform  the  duties  of  his 
office.  But  his  sureties  by  the  bond 
become  bound  for  the  payment  of  a 
penalty  which,  upon  breach  of  the  con- 
dition ascertained,  becomes  an  imme- 
diate debt.  To  construe  their  obliga- 
tion into  a  covenant  with  every  person 
aggrieved  by  a  breach  that  the  sheriff 


shall  perform  his  duty  is  unnecessary; 
for  by  the  well-fixed  mode  of  proceed- 
ing in  an  action  of  debt  for  the  pen- 
alty, remedy  may  be  had  to  the  full 
extent  of  their  obligation;  and  might 
be  prejudicial  to  them,  for  by  various 
actions  of  covenant  their  liability  might 
be  extended  beyond  the  penally." 
Overruling  Treasurers  v.  Walker,  2 
Hill  L.  (S.  Car.)  629. 

Tort  on  Official  Bond. —  It  is  almost 
unnecessary  to  say  that  an  action  of 
tort  cannot  be  maintained  on  an  offi- 
cial bond.  Mann  v.  Martin,  82  Ky. 
242. 

1.  Georgia.  —  Crawford  v.  Word,  7 
Ga.  445. 

Illinois.  —  Briley  v.  Copeland,  14  111. 
38. 

Iowa.  —  Charles  v.  Haskins,  11  Iowa 

329» 

Kentucky.  —  Pepper  v.  Com.,  6  T.  B. 
Mon.  (Ky.)  31. 

Minnesota.  —  Mower  County  v. 
Smith,  22  Minn.  97;  McLeod  County  v. 
Gilbert,  19  Minn.  214. 

A'orth  Carolina.  —  Fagan  v.  William- 
son, 8  Jones  L.  (N.  Car.)  433. 

South  Carolina.  —  State  v.  Cason,  11 
S.  Car.  392. 

Tennessee.  —  Pass  v.  Dibrell,  8  Yerg. 
(Tenn.)470. 

Vermont.  —  See  Hartland  v.  Hackett, 
57  Vt.  92;  Middlebury  v.  Nixon,  i  Vt, 
232. 

Wisconsin.  —  Cady  v.  Bailey,  95  Wis. 
370. 

A  Eule  Absolute  Against  the  Sheriff, 
ordering  him  to  pay  over  money,  is 
neither  an  extinguishment  of  his  official 
security  nor  a  bar  to  a  suit  against  his 
sureties.  It  is  but  one  of  several  rem- 
edies which  the  injured  party  may  use 
successively  until  he  obtains  satisfac- 
tion. Crawford  v.  Word,  7  Ga.  445. 
Nor  is  an  unsatisfied  judgment  against 
a  constable  for  the  conversion  of  prop- 
erty wrongfully  attached  by  him  a  bar 
to  an  action  upon  his  bond.  Green- 
field V.  Wilson,  13  Gray  (Mass.)  384. 

Stay  of  Other  Proceedings.  —  A  person 
will  not  be  permitted  to  prosecute  a 
sheriff  on  his  official  bond,  for  the 
escape  of  a  prisoner,  while  proceedings 
on  a  judgment  obtained  by  himself 
against  the  sheriff  for  such  escape  are 
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bond  and  the  other  against  the  official  direct,  are  cumulative,* 
and  a  party  may,  at  his  election,  pursue  the  one  or  the  other.* 
But  where  two  remedies  were,  by  statute,  afforded  to  a  town 
against  a  delinquent  tax  collector,  it  was  held  that,  though  elective, 
they  were  not  concurrent,  and  an  election  to  pursue  one  remedy 
would  be  a  bar  to  a  pursuit  of  the  other.' 

Jurisdictional  Amount  —  How  Determined.  —  It  is  held  by  some  authori- 
ties that  the  penalty  of  the  bond  is  the  sum  demanded,  and  as 
such  determines  the  jurisdiction  where  dependent  on  amount, 
without  reference  to  the  damages  claimed.*  On  the  contrary,  it 
has  been  declared  that  the  latter  consideration  is  controlling,  the 
amount  of  the  damages  named,  and  not  the  penalty  of  the  bond, 
being  the  criterion  of  jurisdiction.'* 


stayed  by  order  of  court.     Ex  p.  Cham- 
berlain, 42  Barb.  (N.  Y.)  281. 

1.  Pass  V.  Dibrell,  8  Yerg.  (Tenn.) 
470. 

Allegations  Considered  —  Action  Con- 
strued to  Be  on  Official  Bond.  —  Where, 
in  an  action  by  a  town  against  its  treas- 
urer, the  allegations  were  that  the  de- 
fendant was  duly  appointed  treasurer, 
etc.,  and  had  qualified  by  giving  the 
statutory  bond,  the  conditions  of  which 
were  set  out  and  the  facts  relied  upon 
to  constitute  the  breach  also  alleged, 
but  the  sureties  on  the  bond  were  not 
made  parties  to  the  action,  it  was  held 
that  the  action  would  nevertheless  be 
construed  to  be  on  the  defendant's  offi- 
cial bond,  and  rfot  merely  in  the  asser- 
tion of  his  personal  liability.  Cady  v. 
Bailey,  95  Wis.  370. 

2.  Briley  v.  Copeland,  14  111,  38; 
Mower  County  v.  Smith,  22  Minn.  97. 

May  Sue  on  Bond  or  Independently  of  It. 
—  A  board  of  county  commissioners 
may  sue  the  county  treasurer  either  on 
his  official  bond  or  independently  of  it 
for  the  conversion  of  funds  belonging 
to  the  county  treasury,  and  in  such 
suit  may  recover  for  all  the  funds 
convened,  state,  county,  town,  school, 
and  othsr  funds.  Mower  County  v. 
Smith,  22  Minn.  97. 

Where  the  Election  Is  to  Proceed  on  the 
Official's  Personal  Liability,  it  is  sufficient 
to  allege  generally  that  the  defendant 
duly  qualified  and  entered  on  the  du- 
ties of  his  office,  without  setting  forth 
particularly  the  conditions  of  the  bond. 
Cady  V.  Bailey,  95  Wis.  370. 

3.  Bemedy  by  Extent  and  by  Stilt  on 
Bond.  —  Where  a  party  had  procured 
the  imprisonment  of  a  public  official  on 
an  extent  issuing  from  a  justice's 
court,  he  was  held  precluded  to  sue  on 
the  official  bond  for  the  same  default. 


Hartland  v.  Hackett,  57  Vt.  92.  And 
see  also  State  Treasurer  v.  Holmes,  2. 
Aik.  (Vt.)  48,  where  it  was  held  that 
after  the  commitment  to  prison  of  a  de- 
linquent sheriff  on  an  extent  issued  by 
the  state  treasurer,  and  while  the 
sheriff  remained  there,  scire  facias 
against  his  sureties  would  not  lie 
under  the  statute  of  November  7,  1809. 
While  the  sheriff  remained  in  prison,  it 
was  said,  there  could  be  no  further 
remedy  for  the  state. 

4.  Sims  V.  Harris,  8  B.  Mon.  (Ky.)- 
55;  State  v.  Porter,  69  N.  Car.  140; 
State  V.  Rousseau,  71  N.  Car.  194. 

5.  People  V.  Summers,  16  111.  173; 
Stone  V.  Murphy,  2  Iowa  35;  Harrison 
V.  Park,  I  J.  J.  Marsh.  (Ky.)  174;  State 
V.  Luckey,  51  Miss.  528;  Boomer  v. 
Laine,  10  Wend.  (N.  Y.)  525. 

The  Jurisdiction  of  a  Justice  of  the  Peace 
to  entertain  a  motion  for  judgment  on 
a  constable's  official  bond  for  the 
amount  of  an  execution  collected  by 
the  constable,  is  not  dependent  on  the 
amount  of  the  execution  or  of  the  judg- 
ment on  which  the  execution  issued; 
nor  is  it  affected  by  the  fact  that  the 
party  prosecuting  the  motion  is  at  the 
same  time  prosecuting  other  motions 
of  the  same  kind  against  the  same  par- 
ties, before  the  same  or  any  other  jus- 
tice, whatever  may  be  the  number  or 
aggregate  pecuniary  amount  of  the 
several  defaults  of  the  constable. 
Hendricks  v.  Shoemaker,  3Gratt.  (Va.) 
188. 

Distinction  Between  Debt  and  Covenant. 
—  In  the  case  of  Wetherill  v.  Congres- 
sional Tp.,  5  Blackf.  (Ind.)  357,  the 
court  intimated  a  distinction  between 
cases  where  the  action  in  form  sounds 
in  damages,  as  covenant  or  assumpsit, 
and  where  it  is  debt  for  a  specific  sum. 
The  court  said:  "  In  assumpsit  and. 
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b.  In  Equity.  —  Resort  may  be  had  to  equity,  and  proceed- 
ings on  official  bonds  instituted  and  maintained  therein,  where 
some  principle  is  involved  which,  according  to  established  doc- 
trines, confers  equity  jurisdiction.* 

Adjustment  of  Mutual  Accounts,  —  Thus  where  it  is  necessary  to  adjust 
mutual  accounts  between  the  defendant  and  the  state,  equity  has 
jurisdiction.* 

Suits  on  Defective  or  Lost  Bonds.  —  And  doubtless  the  same  rule  also 
obtains  where  the  bond  is  defective  and  requires  reformation,  or 
has  been  lost.^ 

c.  Under  Statutes.  —  The  general  rule  is  that  a  remedy  on 
an  official  bond  given  by  statute  does  not  supersede  a  pre-existing 
remedy,  if  the  terms  of  the  former  and  the  latter  are  not  in  con- 


other  actions  sounding  in  damages  the 
sum  laid  in  the  conclusion  of  the  dec- 
laration constitutes  the  amount  of  the 
plaintiff's  claim.  But  in  an  action  of 
debt  the  sum  or  sums  sued  for  consti- 
tute the  plaintiff's  demand,  and  the 
damages  laid  in  the  declaration  are  only 
intended  to  cover  a  sum  sufficient  to 
compensate  the  plaintiff  for  the  deten- 
tion of  the  debt." 

1.  Osborn  v.  Harris  County,  17  Ga. 
123. 

Bond  Having  Effect  of  Lien  on  Beal 
Estate  —  Adjudication  of  Priorities. — 
Where  it  is  provided  by  statute  that 
an  official  bond  shall  be  a  lien  on  the 
lands  of  the  principal  and  sureties  from 
the  time  of  filing,  a  proceeding  to  ob- 
tain not  only  a  money  judgment  but 
to  secure  an  adjudication  of  the  priority 
of  liens  against  the  obligors'  lands,  in- 
volving the  rights  of  persons  not  par- 
ties to  the  bond,  is  one  of  which  equity 
has  cognizance.  Crisfield  v.  Murdock, 
55  Hun  (N.  Y.)  143. 

Enforcement  of  Lien.  —  The  statutory 
lien  on  the  property  of  a  tax  collector 
for  the  payment  of  "  any  judgment 
which  may  be  rendered  against  him  in 
his  official  capacity  "  is  not  a  right  of 
property,  but  merely  the  right  to 
charge  the  property  of  the  collector 
with  the  payment  of  his  defaults,  and 
is  enforceable  only  in  equity.  Turner 
V.  Teague,  73  Ala.  554;  Knighton  v. 
Curry,  62  Ala.  404.  Nor  is  it  necessary 
that  the  amount  of  the  default  of  such 
official  should  have  been  first  ascer- 
tained by  a  judgment  at  law;  such 
default  may  be  ascertained  and  deter- 
mined, and  the  lien  enforced  by  a  pro- 
ceeding in  equity.  Knighton  v.  Curry, 
62  Ala.  404. 

Suit  Against  Two  Sets  of  Sureties.  —  In 
an  action  by  the  state  against  two  dis- 


tinct sets  of  sureties  on  a  tax  collector's 
bond  given  for  the  principal's  first  and 
second  terms  respectively,  the  fact  that 
it  is  impossible  for  the  plaintiff  to  show 
whether  or  not  the  money  alleged  to  be 
due  was  collected  so  as  to  render  the 
first  or  second  set  of  sureties  liable 
does  not  give  equity  jurisdiction  for 
the  purpose  of  adjusting  the  equities 
between  the  defendants  and  avoiding 
a  multiplicity  of  suits.  The  effect  of 
this  averment  is,  it  was  held,  merely 
to  allege  that  from  the  evidence  at  hand 
the  plaintiff  had  been  unable  to  deter- 
mine during  which  term  of  office  the 
money  had  been  misapplied.  The  diffi- 
culty involved  raises  no  equities  be- 
tween the  sureties  on  the  respective 
bonds.  The  demand  of  the  state 
against  the  sureties  on  either  bond  was 
strictly  a  legal  demand,  and  the  de- 
fenses to  it  were  of  a  like  character. 
Oglesby  v.  State,  73  Tex.  659.  Com- 
pare, however,  State  v.  Churchill,  48 
Ark.  426. 

Action  by  Sureties  Against  Bepresenta- 
tives  of  Principal.  —  If  an  ofBcial  bond 
given  by  a  sheriff  and  his  sureties,  be- 
fore the  Act  of  1786,  be  so  worded  as 
not  to  be  joint  and  several,  but  joint 
only,  a  Court  of  Chancery  is  a  proper 
tribunal  to  give  the  sureties  relief 
against  the  estate  of  the  sheriff  after 
his  death,  upon  their  being  compelled 
to  pay  a  sum  of  money  for  a  delin- 
quency of  such  sheriff  in  his  lifetime. 
Mountjoy    v.    Banks,   6    Munf.   (Va.) 

387. 

2.  State  V.  Churchill,  48  Ark.  426; 
Williamson  v.  King,  McMuU.  Eq.  (S. 
Car.)  41.  And  see  Smiley  v.  Bell, 
Mart.  &  Y.  (Tenn.)  378:  Ludlow  z/.  Si- 
mond,  2  Cai.  Cas.  (N.  Y.)  i. 

3.  See  also  generally  the  article 
Bonds,  vol.  3,  p.  637. 
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flict.*  Thus  a  summary  remedy,  subsequently  provided,  will  not, 
in  the  absence  of  expressed  intent  or  implied  intendment,  take 
away  the  right  of  resort  to  the  remedy  by  regular  action  on  the 
bond.*  Nor  will  a  statute  authorizing  a  regular  suit  in  the  name 
of  the  commonwealth  on  the  ofificial  bond  of  a  tax  collector  be 
construed  to  destroy  the  pre-existing  remedy  by  motion  on  the 
bond  in  the  name  of  the  justices  of  the  County  Court.'  It  should 
be  also  observed  that  in  many  jurisdictions  the  distinctions 
between  law  and  equity  have  been  altered  or  obliterated  by  statu- 
tory provisions.  In  considering  the  question,  therefore,  of  the 
proper  tribunal,  as  between  law  or  equity,  for  proceedings  on  offi- 
cial bonds,  local  statutes,  if  any  exist,  should  first  be  consulted. 

3.  Summary  Proceedings.  —  See  infra,  XIII.  Judgment  on 
Motion. 

m.  When  Action  Lies  —  Breach  of  condition.  —  The  obvious  gen- 
eral rule  is  that  an  action  may  be  brought  on  an  official  bond 
whenever  and  only  when  there  has  been  a  breach  of  the  conditions 
therein.* 


1.  Alabama.  —  Chapman  7'.  Weaver, 
19  Ala.  626;  Wilson  v.  Cantrell,  19  Ala. 
642. 

Arkansas.  —  Lee  v.  State,  22  Ark. 
231. 

Kentucky.  —  McGuire  v.  Justices,  7 
B.  Mon.  (Ky.)  340;  Carter  v.  Sympson, 
8B.  Mon.  (Ky.)i55. 

Mississippi.  —  Connell  v.  Lewis, 
Walk.  (Miss.)  254. 

New  York.  —  Armstrong  v.  Garrow, 
6  Cow.  (N.  Y.)  465. 

Ohio.  —  State  v.  Orr,  16  Ohio  St.  522. 

South  Carolina.  —  State  v.  Goettie,  7 
Rich.  L.  (S.  Car.)  126. 

Texas.  —  De  la  Garza  v.  Booth,  28 
Tex.  478. 

Vermont.  —  State  Treasurer  v.  Kel- 
sey,  4  Vt.  371- 

Construction  of  Statutory  Provisions,  — 
Whether  a  statutory  provision  for  a 
proceeding  on  a  sheriff's  bond  is  super- 
seded by  a  later  statutory  remedy  is 
merely  a  niatter  of  statutory  construc- 
tion.    Albertson  v.  State,  9  Neb.  429. 

In  Pennsylvania  it  has  been  held 
that  the  remedy  on  a  sheriff's  bond 
given  by  the  statute  of  March,  1790, 
precludes  a  proceeding  under  the  stat- 
ute of  March,  1713.  Shaeffer  v.  Jack, 
14  S.  &  R.  (Pa.)  426.  And  in  a  later 
case  in  the  same  state,  construing  a 
more  recent  statute,  it  was  held  that 
the  remedy  of  a  party  interested  in  the 
official  bond  of  a  sheriff  is  exclusively 
under  the  provisions  of  the  Act  of  June 
14.  1836.  Com.  V.  Cope,  45  Pa.  St. 
161.     It  has  also  been  decided  thai  the 


statute  of  1836,  which  provides  a 
remedy  on  the  official  bond  of  a  sheriff, 
does  not  apply  to  bonds  made  before 
that  act  was  passed.  Myers  v.  Com., 
2  W.  &  S.  (Pa.)  60. 

2.  Chapman  v.  Weaver,  19  Ala.  626; 
Carter  v.  Sympson,  8  B.  Mon.  (Ky.) 
155;  Connell  v.  Lewis,  Walk.  (Miss.) 
254;  Armstrong  v.  Garrow,  6  Cow.  (N. 
Y.)  465;  State  V.  Goettie,  7  Rich.  L.  (S. 
Car.)  126;  De  la  Garza  v.  Booth,  28 
Tex.  478. 

Provision  for  Smnmary  Proceedings  Not 
to  Preclude  Begular  Action.  —  The  rem- 
edy given  by  the  Kentucky  Act  of  1837 
against  sheriffs  in  behalf  of  paymasters 
is  only  cumulative,  and  does  not  de- 
prive the  paymaster  of  his  previously 
existing  remedy  by  suit  on  the  sheriff's 
bond.  Carter  v.  Sympson,  8  B.  Mon. 
(Ky.)  155. 

3.  McGuire  v.  Justices,  7  B.  Mon. 
(Ky.)  340. 

4.  Collier  v.  Stoddard,  19  Ga.  274; 
Dane  v.  Gilmore,  49  Me.  173. 

Must  Allege  Breach  of  Official  Duty.  — 
Allegations  of  facts  which  constitute  a 
mere  failure  of  a  sheriff  to  comply  with 
certain  directions  of  the  plaintiff  in  the 
execution,  not  belonging  to  his  duties 
as  sheriff,  will  not  be  sufficient  to  au- 
thorize the  maintenance  of  an  action  on 
the  bond.  Collier  v.  Stoddard,  19  Ga. 
274. 

Not  Necessary  to  Await  Expiration  of 
Term  of  Office.  —  It  is  not  necessary  to 
await  the  expiration  of  an  officer's  term 
of  office  before  the  institution  of  an 
91  Volume  XV. 


Where  Action 


OFFICIAL  BONDS. 


Host  Be  Brouglit. 


rv.  Where  Action  Must  Be  Beought  —  venue.  —  An  action  on 
an  official  bond  is  not  a  local  action,  and  in  the  absence  of  special 
statute  the  venue  of  such  actions  is  believed  to  be  determinable 
with  reference  to  the  general  rules  regulating  the  institution  of 
transitory  actions.* 

Action  in  One  State  on  Bond  Executed  in  Another.  —  When  an  official 
bond  is,  by  the  laws  of  the  state  where  it  is  executed,  to  have 
effect  only  in  a  particular  way  and  to  be  enforced  only  in  a  par- 


action  on  his  official  bond,  especially 
where  the  defalcation  is  admitted. 
State  V.  Nevin,  19  Nev.  162. 

Befusal  to  Levy  Execution  —  Action 
Before  Return  Day  of  Writ.  —  Where  a 
sheriff  refuses  to  levy  on  property 
pointed  out  to  him  by  the  plaintiff  in 
the  execution,  an  action  on  the  officer's 
bond  may  be  immediately  instituted, 
without  waiting  until  the  return  day  of 
the  writ.  Shannon  v.  Com.,  8  S.  &  R. 
(Pa.:  4+4. 

Election  Between  Several  Bonds  —  Bonds 
for  Successive  Terms.  —  Where  the  prin- 
cipal in  two  official  bonds  has  served 
two  successive  terms,  and  has  been 
guilty  of  the  same  breach  of  duty  in 
each  term,  as  by  a  failure  during  the 
first  term  to  collect  an  account,  which 
he  retained,  and  again  failed  to  collect 
during  the  second  term,  an  action  lies, 
at  the  election  of  the  injured  party,  on 
either  bond  or  both  bonds.  State  v. 
Wall,  9  Ired.  L.  (N.  Car.)  20. 

General  and  Special  Bonds.  —  Where 
an  official  is  required  to  give  two 
bonds,  one  conditioned  for  the  perform- 
ance of  his  duties  generally  and  the 
other  of  certain  specific  duties,  the  per- 
formance of  the  special  duties  will  be 
deemed  covered  by  the  special  bond 
and  the  general  duties  by  the  general 
bond,  and  actions  must  be  brought  ac- 
cordingly. State  V.  Felton,  59  Miss. 
402;  Slate  V.  Mayes,  54  Miss.  417. 
Compare  State  v.  Harney,  57  Miss.  863. 

1,  State  V.  Green,  5  Harr.  (Del.)  270; 
State  V.  McGee,  2  Ired.  L.  (N.  Car.)  209. 

County  of  Relator's  Residence.  —  In 
State  V.  McGee,  2  Ired.  L.  (N.  Car.) 
209,  it  was  held  that  an  action  on 
a  sheriff's  bond  in  the  name  of  the 
state  to  the  use  of  the  party  injured 
might  be  brought  in  the  Superior  Court 
in  the  county  in  which  the  relator  re- 
sided, though  all  the  defendants  resided 
in  a  different  county,  and  this  notwith- 
standing the  fact  that  pleas  of  the  state 
were  regarded  as  local  actions.  This 
latter  proposition,  however,  was  held 
to  be  properly  applicable  only  where 


the  state  was  the  real  and  substantial 
party  in  interest,  and  not  merely  the 
nominal  party. 

In  Kansas,  by  statute  (Code,  §  48),  an 
action  on  an  official  bond  must  be 
brought  in  the  county  where  the  cause 
of  action  or  some  part  thereof  arose. 
Fay  V.  Edmiston,  28  Kan.  105. 

In  North  Carolina  it  is  provided  by 
Code,  §  193,  that  all  actions  on  official 
bonds  shall  be  instituted  in  the  county 
where  the  bonds  shall  have  been  given, 
if  the  principal  or  any  surety  reside  in 
the  county,  and  if  not,  then  in  the 
plaintiff's  county.  See  Jones  v.  States- 
ville,  97  N.  Car.  86.  In  this  case  the 
court  said,  with  reference  to  the  fore- 
going provision:  "  The  obvious  pur- 
pose being  not  to  require  official  per- 
sons to  go  from  the  counties  to  which 
they  belong  to  defend  actions  brought 
against  them  in  their  official  capacity." 
See  also  Clark  v.  Peebles,  100  N.  Car. 
348. 

In  Wyoming  it  is  provided  by  Rev. 
Stat.  1887,  g  2414,  that  an  action  on  an 
official  bond  or  undertaking  of  a  public 
officer  must  be  brought  in  the  county 
where  the  cause  or  some  part  thereof 
arose. 

Where  Cause  of  Action  Arises— Illustra- 
tion.—  The  neglect  of  a  sheriff  to  serve 
and  return  an  extent  against  a  delin- 
quent constable,  issued  by  the  state 
treasurer,  is  a  breach  of  the  sheriff's 
official  duty  in  the  county  where  the 
state  treasurer  resides,  and  a  scire 
facias  may  issue  in  such  county 
against  the  bail  on  the  sheriff's  official 
recognizance,  though  the  latter  is  a 
different  county  from  that  in  which  the 
sheriff  officiates.  State  Treasurer  v. 
Kelsey,  4  Vt.  371. 

Effect  of  Appearance.  —  In  an  action 
against  a  public  officer  on  his  official 
bond,  brought  in  a  county  other  than 
that  in  which  he  resides  and  holds 
office,  he  waives  all  objections  to  the 
jurisdiction  of  the  court  by  voluntarily 
appearing  and  pleading  to  the  merits. 
Kane  v.  Union  Pac.  R.  Co.,  5  Neb.  105. 
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ticular  mode  pointed  out  by  those  laws,  the  enforcing  it  in  that 
mode  is  the  exclusive  province  of  the  tribunals  of  that  state.* 
Thus  an  action  cannot  be  brought  in  one  state,  on  an  ofificial  bond 
executed  in  another,  by  a  person  not  entitled  by  the  laws  of  the 
former  to  maintain  an  action  thereon.*  But  when  an  ofificial 
bond,  although  taken  in  pursuance  of  some  statutory  provision  of 
the  state  where  it  was  executed,  is  left,  as  to  its  operation  and 
effect,  to  be  governed  by  common-law  rules,  there  can  be  no 
obstacle  to  enforcing  it  in  another  jurisdiction  in  accordance  with 
common-law  principles,  like  any  other  instrument  of  the  kind.* 

V.  Conditions  Peecedent  —  1.  Leave  to  Institute  Suit  —  a.  In 
General.  —  Before  an  action  on  an  ofificial  bond  is  brought  in 
the  name  of  a  private  person  as  relator,  there  must,  in  general,  be 
leave  so  to  bring  it.*     This  leave  may  be  granted  b)'  the  pro- 

In  Oregon  it  is  provided  by  Hill's 
Annot.  Laws  Oregon,  1892,  §  342,  that 
before  an  action  on  an  official  bond  can 
be  commenced  by  a  plaintiff  other  than 
the  state  or  municipality  or  public  cor- 
poration named  in  the  undertaking  or 
other  security,  leave  shall  be  obtained 
of  the  court  or  judge  thereof  where  the 
action  is  triable.  See  Hume  v.  Kelly, 
28  Oregon  398. 

Action  by  Directors  of  Penitentiary.  — 
Under  a  statute  requiring  a  plaintiff 
other  than  the  state  or  municipal  cor- 
poration named  as  obligee  in  the 
bond  to  obtain  leave  of  court  to  main- 
tain an  action,  it  is  not,  neverthe- 
less, necessary  that  leave  shall  first 
be  obtained  where  the  action  is  by 
the  directors  of  the  stale  penitentiary, 
serving  in  their  official  capacity  for  the 
sole  benefit  of  the  state  on  the  bond  of 
the  warden  to  recover  money  of  the 
state  alleged  to  have  been  converted  by 
such  person.  Nye  v.  Kelly,  (Wash. 
1898)  52  Pac   Rep.  528. 

When  Leave  to  Sue  Unnecessary.  — 
Where  a  constable's  bond  is  con- 
ditioned to  pay  to  each  and  every  per- 
son such  sums  of  money  as  the  obligor 
should  become  liable  for  on  account  of 
any  executions  which  should  be  deliv- 
ered to  him  for  collection,  any  person 
to  whom  th^  constable  has  become  so 
liable  may  commence  a  suit  on  the 
security  given  without  previously  ob- 
taining leave  from  any  court.  People 
V.  Holmes,  2  Wend.  (N.  Y.)  281;  Law- 
ton  V.  Erwin,  9  Wend.  (N.  Y.)  233. 

In  East  St.  Louis  v.  Flannigan,  26 
111.  App.  449,  reference  is  made  to  a 
Maryland  case,  decided  in  1858,  in 
which  it  was  held  not  to  be  necessary 
for  a  plaintiff,  before  instituting  a  suit: 
upon   an  official  bond   payable  to  the 


1.  Indiana  z'.  John,  5  Ohio  218;  Pick- 
ering V.  Fisk,  6  Vt.  102. 

Action  for  Stipulated  Penalties.  — 
Thus  where  by  statute  in  one  state 
the  obligors  in  an  official  bond  are  sub- 
jected to  the  payment  of  certain  stipu- 
lated penalties,  an  action  on  the  bond 
for  the  recovery  of  the  statutory  penal- 
ties cannt  be  maintained  in  any  other 
state.     Indiana  v.  Jolin,  5  Ohio  218. 

2.  Action  in  One  State  on  Bond  Executed 
in  Another.  —  Pickering  v.  Fisk,  6  Vt. 
102.  This  was  an  action  brought  in 
Vermont  on  a  bond  executed  in  New 
Hampshire.  The  action  was  instituted 
in  the  name  of  the  obligee  for  the  ben- 
efit of  a  person  who  was  a  stranger  f) 
the  bond  and  who  at  common  law 
could  maintain  no  action  on  it, 
although  by  statute  in  New  Hampshire 
there  might  be  such  an  action.  But 
this  statutory  provision  was  held  by 
the  Vermont  court  to  be  "  a  mere  local 
regulaticn  "  affecting  the  judicial  pro- 
ceedings of  New  Hampshire  alone. 
"  It  is  not  directory  to  us,"  said  the 
court,  "  nor  can  we,  consistently  with 
established  rules,  assume  the  duty  of 
enforcing  it." 

8.  Pickering  v.  Fisk,  6  Vt.  102. 

4.  White  V.  Wilkins,  24  Me.  299, 
wherein  the  bond  was  made  payable  to 
the  state  or  its  treasurer. 

In  Georgia  the  Judiciary  Act  of  1799 
provided  that  a  sheriff's  "  bond  shall  re- 
main in  the  office  of  the  clerk  of  the 
Superior  Court  of  such  county  [the 
county  for  which  the  sheriff  is  com- 
missioned], and  may  be  sued  for  by 
order  of  the  said  court,  for  the  satis- 
faction of  the  public  or  persons 
aggrieved  by  the  misconduct  of  the 
sheriff  or  his  deputy."  See  Ruther- 
ford V.  Raley,  34  Ga.  173. 
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visions  of  a  general  statute  to  any  person  injured  by  a  breach  of 
the  bond,*  or  special  leave  of  court  in  each  case  may  be  required.  * 


state,  to  obtain  the  state's  permission 
to  do  so;  and  this  although  there  was 
in  the  statute  which  provided  for  the 
bond  no  specific  direction  for  making 
the  bond  payable  to  the  state,  or  giving 
the  party  interested  the  right  to  sue 
upon  it. 

A  Constable's  Bond  for  the  faithful  per- 
formance of  his  duty  merely,  which  is 
not  a  penal  bond  and  has  not  the  char- 
acteristics of  such  a  bond,  but  is  simply 
in  the  nature  of  an  agreement  between 
the  constable  and  his  sureties  and  the 
person  aggrieved  by  the  act  of  the  con- 
stable, may  be  put  in  suit  without 
leave  to  sue.  Levin  v.  Robie,  5  N.  Y. 
Misc.  Rep.  (Buffalo  Super.  Ct.)  529. 
And  see  Jones  v.  Newman,  36  Hun  (N. 

Y.)634. 

1.  White  V.  Wilkins,  24  Me.  299. 

Special  Leave  Unnecessary  under  Gen- 
eral Statute.  —  Under  a  statute  provid- 
ing that  "  the  bond  of  any  public  officer 
in  this  state  may,  at  all  times,  be  sued 
on  by  the  public,  any  corporation,  or 
private  person  aggrieved  by  any  mis- 
conduct of  any  such  public  officer,"  a 
suit  may  be  maintained  on  a  sheriff's 
official  bond  without  a  previous  order 
of  court.     State  v.    Cason,   11  S.    Car. 

392. 

Diiection  by  Town  Electors.  —  In  Wis- 
consin, Rev.  Stat.  1889,  §  776,  gives  the 
electors  of  a  town  power  to  direct  the 
institution  of  suits  by  the  municipali- 
ties. Section  819  requires  town  super- 
visors to  see  that  all  breaches  of  official 
bonds  to  the  town's  damage  are  prose- 
cuted. In  Cady  v.  Bailey,  95  Wis.  370, 
it  was  held  that  direction  by  the  elect- 
ors is  not  necessary  to  a  suit  on  the 
official  bond  of  the  treasurer  of  a  town. 

2.  How  Application  Made. —  \r\  Oregon, 
under  Code,  §  339  (Hill's  Annot.  Laws 
1892,  §  342),  leave  to  sue  on  an  official 
bond  is  granted  upon  the  production  of 
a  certified  copy  of  the  undertaking  or 
other  security  and  an  affidavit  of  the 
plaintiff  or  some  person  in  his  behalf 
showing  the  delinquency.  But  if  the 
matters  set  forth  in  the  application  ac- 
companying the  affidavit  be  such  that 
if  true  the  party  applyiqg  would  clearly 
not  be  entitled  to  recover,  leave  will 
not  be  granted.  Crook  County  v. 
Bushnell,  15  Oregon  i6g. 

Leave  on  £z  Parte  Application.  —  In 
Wisconsin,  under  Laws  of  i860,  c.  iq6, 
the  circuit  judge   may  grant  leave   to 


prosecute  the  official  bond  of  a  sheriff 
upon  an  ex  parte  application.  State  v. 
Mann,  21  Wis.  684. 

Motion  in  Open  Court.  —  In  some  cases 
provision  has  been  made  for  obtaining 
leave  to  sue  on  an  official  bond  by  mo- 
tion in  open  courL  People  v.  Spraker, 
18  Johns.  (N.  Y.)  390. 

What  Application  for  Leave  Must  Show 
—  Act  Done  in  Official  Character.  — An 
application  to  the  circuit  judge  under 
Laws  Wis.,  i860,  c.  ig6,  for  leave  to 
bring  an  action  on  the  official  bond  of  a 
sheriff,  must  allege  specifically  that  the 
act  complained  of  was  committed  by 
the  sheriff  in  his  official  character. 
State  V.  Mann,  21  Wis.  684. 

Demand  for  Aloney  Withheld.  —  On 
an  application  for  leave  to  prosecute 
the  bond  of  a  sheriff  for  a  default  in 
not  paying  over  money  collected  by  him 
under  execution,  it  must  appear  that 
the  money  has  been  demanded  of  the 
sheriff.  Rhinelander  v.  Mather,  5 
Wend.  (N.  Y.)  102. 

Recovery  of  Judgment.  —  On  applying 
for  leave  to  prosecute  an  action  on  the 
bond  of  a  sheriff  under  2  Rev.  Stat.  N. 
Y,  476.  §  I,  it  is  not  necessary  to  show 
a  previous  recovery  against  the  sheriff 
for  the  default  or  misconduct  com- 
plained of.  Ex  p.  Chester,  5  Hill  (N. 
Y.)  555- 

When  Discretionary  with  Court  to 
Grant.  —  In  N^ew  York,  under  Act  April 
12,  1S27,  the  Supreme  Court  was 
authorized  to  order  the  official  bond  of 
a  sheriff  to  be  put  in  suit  upon  the  ap- 
plication of  any  party  aggrieved,  with- 
out requiring  that  a  previous  recovery 
should  have  been  had  against  the 
sheriff.  Under  this  act  it  was  left  to 
the  discretion  of  the  court  to  order  a 
prosecution  of  the  suit  or  not.  Ander- 
son V.  Hitchcock,  2  Wend,  (N.  Y.)  299. 
And  see  Exp.   Chester,  5  Hill  (N.  Y.) 

555- 

Protection  of  Sureties.  —  Under  this 
statute  it  was  decided  that  in  the  exer- 
cise of  this  discretion,  "  before  direct- 
ing a  prosecution  of  the  bond  by  which 
the  sureties  of  the  sheriff  are  to  be  put 
to  trouble  and  expense,  it  should  be 
shown  to  the  court,  which  may  be  done 
by  affidavit,  that  the  sheriff  is  individ- 
ually unable  to  respond  in  damages  for 
the  default  or  misconduct  alleged 
against  him."  Anderson  v.  Hitch- 
cock, 2  Wend.  (N.  Y.)  299. 
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b.  Objection  for  Want  of  Leave —  How  Taken.  —  Where 
it  is  necessary  that  the  plaintiff  in  an  action  on  an  official  bond 
should  have  first  obtained  leave  of  court  to  sue,  if  it  does  not 
appear  from  the  complaint  that  such  leave  has  been  procured,  the 
defendant,  on  motion,  is  entitled  to  a  judgment  of  nonsuit.*  The 
objection  to  the  maintenance  of  an  action  without  leave  must, 
however,  be  taken  before  answer,  or  the  defendant  will  be  deemed 
to  have  waived  it.* 

2.  Jadgment  Against  Principal.  —  The  General  Bole  at  Common  Law  is, 
it  would  seem,  that  it  is  not  necessary,  in  an  action  on  an  official 
bond  against  principal  and  sureties  to  allege  either  the  recovery 
of  a  judgment  against  the  former,*  or  any  excuse  for  not  first  pro- 


1.  New  York  v.  Brett,  2  Hilt.  (N.  Y.) 
560;  Hume  V.  Kelly,  28  Oregon  398; 
Crook  County  v.  Bushnell,  15  Oregon 
169. 

2.  State  V.  Cason,  11  S.  Car.  392. 

Objection  After  Issue  Joined.  —  An  ob- 
jection by  a  defendant  in  an  action  on 
an  official  bond  that  the  plaintiff  has 
not  obtained  the  requisite  leave  of  court 
comes  loo  late  to  be  availing  where  it 
is  not  made  until  after  issue  joined  and 
a  jury  is  about  to  be  impaneled.  Nye 
V.  Kelly,  (Wash.  1898)  52  Pac.  Rep. 
528. 

3.  Alabama.  —  Bagbey  v.  Chandler,  8 
Ala.  230;  McGehee  v.  Gewin,  25  Ala. 
176;  Governor  v.  White,  4  Stew.  &  P. 
(Ala.)  441.  And  see  Bondurant  v.  State 
Bank,  5  Ala.  171. 

California.  —  See  Van  Pelt  v.  Littler, 
14  Cal.  194. 

Illinois.  —  See  Briley  v.  Copeland, 
14  111.  38. 

Indiana.  —  Laughran  v.  Campbell,  3 
Blackf.  (Ind.)  487. 

Kentucky.  —  Governor  v.  Perkins,  2 
Bibb  (Ky.)  395. 

Louisiana.  —  States.  Winfree,  12  La. 
Ann.  643. 

Maine.  —  See  Bailey  v.  Butterfield, 
14  Me.  112. 

Massachusetts.  —  See  Skinner  v.  Phil- 
lips, 4  Mass.  74. 

Michigan.  —  Fletcher  v.  Lee,  65 
Mich.  557. 

Nebraska.  —  Kane  v.  Union  Pac.  R. 
Co.,  5  Neb.  105. 

New  Jersey.  —  State  v.  Leeds,  31  N. 
J.  L.  185. 

New  York.  —  Warren  v.  Philips,  30 
Barb.  (N.  Y.)  646;  Looney  v.  Hughes, 
30  Barb.  (N.  Y.)  605.  And  see  Ander- 
son V.  Hitchcock,  2  Wend.  (N.  Y.)  299; 
Douglass  V.  Howland,  24  Wend.  (N. 
Y.)  35. 

North  Carolina,  —  Prairie  v.  Jenkins, 


75  N.  Car.  545.  And  see  M'Kellar  v. 
Bowell,  4  Hawks  (N.  Car.)  34. 

South  Carolina.  —  Taylor  v.  Easter- 
ling,  I  Rich.  L.  (S.  Car.)  314;  State  v. 
Williams,  19  S.  Car.  62. 

Vermont.  —  See  Middlebury  v.  Nix- 
on, I  Vt.  232. 

Wisconsin.  —  Bartlett  v.  Hunt,  17 
Wis.  214. 

Argoments  in  Support  of  Sule.  —  It 
was  said  in  Bartlett  v.  Hunt,  17  Wis. 
214,  which  was  an  action  on  the  bond 
of  a  sheriff:  "  It  was  conditioned, 
among  other  things,  that  the  sheriff 
should  well  and  faithfully  perform  and 
execute  the  duties  of  his  office.  And 
there  was  a  breach  of  the  bond  when- 
ever he  failed  to  do  this,  for  which  he 
and  his  sureties  were  liable.  There  is 
nothing  in  the  statute  which  requires 
a  party  first  to  recover  judgment 
against  the  sheriff  for  an)^  default,  be- 
fore resorting  to  an  action  on  the  bond. 

*  *  *  If  our  statute  had  required  a 
party  to  exhaust  his  remedy  against 
the  sheriff  before  resorting  to  the  bond, 
then  it  might  be  said  that  the  legisla- 
ture could  not  change  this  liability  of 
the  sureties  and  make  it  direct  and 
primary  where  before  it  was  contin- 
gent.    But  such  was  not  the  case." 

In  Fletcher  v.  Lee,  65  Mich.  557, 
which  was  an  action  on  the  bond  of 
a  coroner,  Sherwood,  J.,  said:  "  I  am 
not  prepared  to  say  that,  under  the 
facts  stated  in  this  record,  our  statute 
or  the  practice  requires  that  a  judg- 
ment should  be  first  obtained  against 
the  coroner  for  the  amount  of  his 
liabilily,  and  he  have  an  opportunity 
to  pay  and  neglect  so  to  do,  before  a 
default  can  be  said  to  exist,  or  his  sure- 
ties become  liable  on  his  official  bond. 

*  *  *  Of  course  the  surety  cannot 
be  called  upon  to  pay  until  the  princi- 
pal   has  made  default,   and   then   not 
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until  the  principal's  liability  has  been 
established.  But  that  is  as  well  estab- 
lished in  the  suit  upon  the  bond  as  it 
would  be  in  an  action  on  the  case 
against  the  principal  alone,  and  when 
«o  established,  if  the  principal  will  vol- 
untarily liquidate  the  judgment,  the 
surety  is  in  no  manner  harmed,  and  if 
he  does  not,  the  surety  is  in  a  situation 
to  direct  a  levy  upon  the  principal's 
property,  if  he  has  any,  and  thereby 
save  himself  harmless;  and  if  neither 
will  pay  the  judgment  until  forced  to 
do  so,  there  can,  it  seems  to  me,  be  no 
good  reason  given  why  the  plaintiff 
should  be  compelled  to  bring  a  second 
suit  before  he  can  have  his  execution 
against  the  sureties." 

Where  a  Constable  Improperly  Seleases 
an  Attachment  Levy  because  the  plain- 
tiff refused  to  furnish  an  indemnifying 
bond,  but  under  circumstances  not  en- 
titling the  oflScer  to  indemnity,  an 
action  will  lie  on  the  latter's  otScial 
bond.     State  v.  Koontz,  83  Mo.  323. 

Thongh  a  Summary  Remedy  Is  Provided 
by  Statute  against  a  tax  collector,  by  the 
issuance  of  a  warrant  against  his  prop- 
erty in  case  of  a  prescribed  default,  the 
issuance  of  such  a  warrant  and  its 
return  unsatisfied  are  not  conditions 
precedent  to  an  action  against  the  sure- 
ties on  the  collector's  official  bond. 
Looney  v.  Hughes,  30  Barb.  (N.  Y.) 
605;  Warren  v.  Philips,  30  Barb.  (N. 
Y.)646. 

In  Middlebury  v.  Nixon,  i  Vt.  232, 
an  action  on  the  official  bond  of  a 
constable  and  tax  collector,  it  was  ob- 
jected that  the  declaration  did  not  set 
forth  a  proceeding  to  procure  an  extent 
against  the  constable,  agreeably  to  the 
provisions  of  the  statute,  prior  to  the 
suit  on  the  bond.  The  court  said: 
*'  We  deem  the  [statutory]  proceeding 
to  be  unnecessary.  That  was  the  only 
prompt  and  effective  remedy  before 
the  provision  for  taking  bonds  of  the 
■constables  and  collectors,  and  may  now 
be  resorted  to,  if  the  town  choose  it; 
and  this  is  now  the  better  way,  when 
there  is  no  doubt  of  the  ability  of  the 
collector  to  pay,  and  prevent  trouble  to 
his  bail.  But  the  provision  for  requir- 
ing bonds  furnishes  a  cumulative  rem- 
edy. It  is  a  later  provision  than  the 
other,  and  is  placed  by  the  statute  as 
an  independent  remedy,  when  a  resort 
to  it  is  necessary.  When  there  is  a 
breach  of  such  a  bond,  the  remedy  is 
■complete,  and  the  statute  has  pointed 
out  no  incipient  steps  to  embarrass  or 
protract  this  remedy;  and  none  surely 


should  be  attached  by  construction 
merely." 

South  Carolina  Doctrine. —  In  Treasury 
Com'rs  V.  Neuby,  i  McCord  L.  (S.  Car.) 
184,  it  was  held  that  as  a  condition 
precedent  to  a  suit  on  the  official  bond 
of  a  sheriff  and  against  the  sureties 
therein  there  must  have  been  not  only 
a  judgment  against  the  principal,  but 
an  execution  issued  and  a  return  of 
nulla  bona. 

In  State  Treasurers  v.  Bates,  2  Bailey 
L.  (S.  Car.)  362,  it  was  declared  that  if, 
in  an  action  on  a  sheriff's  bond,  the 
declaration  set  out  the  condition  and 
assigned  breaches,  it  was  not  necessary 
to  allege  a  fi.  fa.  against  the  principal 
and  return  of  nulla  bona,  it  being  suffi- 
cient  if  such  circumstances  appeared  in 
the  evidence,  unless  the  sureties  put 
the  fact  in  issue  in  their  pleading.  But 
in  the  later  case  of  State  v.  Williams, 
19  S.  Car.  62,  a  contrary  view  is  taken, 
on  the  authority  of  Treasurers  v.  Gib- 
son,  3  Hill  L.  (S.  Car.)  339,  and  Taylor 
V.  Easterling,  i  Rich.  L.  (S.  Car.)  314. 
In  the  first  of  these  cases  the  sheriff 
was  not  joined;  there  was  no  judgment 
against  him,  and  no  demand  on  him 
for  the  money.  The  court,  by  Judge 
Richardson,  held  that  the  action  could 
be  maintained  on  proof  that  the  sheriff 
was  absent  from  the  state.  In  the  lat- 
ter case  the  court,  by  O'Neall,  J.,  held 
that  the  action  could  be  maintained  on 
proof  that  the  sheriff  was  dead.  But 
the  court  in  State  v.  Williams,  19  S. 
Car.  62,  supra,  seems  to  consider  the 
question  generally,  in  the  absence  of 
any  circumstances  of  excuse  for  not 
recovering  judgment,  and  holds  that 
such  circumstance  is  not  necessary  as 
a  precedent  fact,  nor  need  it  be  noticed 
in  the  allegations  of  the  complaint. 
The  cases  of  Treasury  Com'rs  v. 
Neuby,  i  McCord  L.  (S.  Car.)  184,  and 
State  Treasurers  v.  Bates,  2  Bailey  L. 
(S.  Car.)  362,  are  not  noticed.  Per- 
haps, however,  the  early  statute  on 
which  I  hey  were  founded  had  been  re- 
pealed. 

Rule  to  Pay  Over  Unnecessary.  —  In  an 
action  against  the  sureties  of  a  sheriff 
on  his  official  bond  for  not  paying  over 
or  accounting  for  moneys  levied  or  col- 
lected by  execution,  it  is  not  necessary 
to  show  that  the  sheriff  has  been  ruled 
to  pay  over  or  account.  Treasury 
Com'rs  V.  Moore,  2  Brev.  (S.  Car.)  51. 

Notice  to  Sureties  of  Principal's  De- 
fault. —  Where  a  sheriff  takes  a  bond 
from  his  deputy,  conditioned  for  the 
faithful  discharge  of  his  duties,  he  is 
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ceeding  against  him,  as,  for  example,  his  insolvency.*  Nor  indeed 
is  such  an  allegation  of  judgment  against  the  principal  an  essential 
averment  in  the  complaint,  although  such  a  judgment  has  in  fact 
been  obtained.* 

By  Statute  in  Some  States  it  is  necessarj',  as  a  condition  precedent  to 
an  action  against  sureties  on  an  official  bond,  that  the  liability  of 
the  principal  should  first  be  established  in  a  proceeding  against 
him  directly ;  and  where  this  is  a  requirement  compliance  there- 
with must  be  alleged  in  an  action  on  the  official  bond.'  And  it 
has  been  held  that  where  a  judgment  is  a  prerequisite  there  must 
be  a  direct  adjudication  of  the  principal's  liability  for  breach  of 
his  official  duty.**     Where,   however,   the  circumstances  of  the 


not  required  to  notify  the  sureties  of 
the  deputy's  default  before  bringing 
suit  on  the  bond.  McGehee  v.  Gewin, 
25  Ala.  176.  And  see  People  z/.  Brush, 
6  Wend.  (N.  Y.)  454. 

1.  State  V.  Williams,  19  S.  Car.  62. 

2.  State  V.  Williams,  19  S.  Car.  62. 

3.  Illinois.  —  In  Marks  v.  Butler,  24 
111.  567,  it  was  held  upon  an  examina- 
tion of  the  statute  that  no  recovery 
could  be  had  on  a  town  collector's 
bond  until  after  a  warrant  had  been 
issued  requiring  the  delinquent  sum  to 
be  levied  out  of  the  property  of  the 
collector. 

Maine.  —  See  Cony  v.  Barrows,  46 
Me.  497;  Dane  v.  Gilmore,  49  Me.  173; 
Bailey  z'.  Butterfield,  14  Me.  112. 

Massachusetts.  —  Suits  on  the  official 
bonds  of  sheriffs  can,  in  general,  be 
maintained  only  by  those  who  have  re- 
covered judgment  against  the  sheriff. 
Gen.  Stat.,  c.  17,  §  57;  Pub.  Stat.  1882, 
c.  25,  §  9;  Fall  River  v.  Riley,  138 
Mass.  339. 

New  York.  —  Under  Act  N.  Y..  1813 
(i  Rev.  Laws  418,  §  6),  a  judgment 
against  the  principal  in  a  sheriff's  official 
bond  was  held  a  necessary  condition 
precedent  to  an  action  against  the  sure- 
ties thereon.  People  v.  Spraker,  18 
Johns.  (N.  Y.)  390.  But  in  an  action  on 
an  official  bond  where  a  suit  and  recov- 
ery against  the  principal  are  alleged,  it 
is  not  necessary  to  aver  notice  to  the 
sureties  of  such  suit.  People  v.  Brush, 
6  Wend.  (N.  Y.)  454. 

South  Carolina. — See  Treasury 
Com'rs  71.  Neuby,  i  McCord  L.  (S. 
Car.)  184. 

Tennessee.  —  In  Patterson  v.  Cole- 
man, 4  Humph.  (Tenn.)  54,  it  was  held 
that  Act  1829,  c.  II,  §  I,  giving  to  the 
sheriff  a  remedy  by  motion  against  his 
deputy  and  the  latter's  sureties  upon 
ten  days*   notice,   when  he  shall  have 
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"  become  liable  to  pay  money  for  the 
default  or  the  misconduct  of  the  dep- 
uty," required  thai  the  default  or  mis- 
conduct of  the  deputy  should  be  judi- 
cially ascertained  before  the  sheriff 
should  have  his  remedy. 

Vermont.  —  A  person  injured  by  offi- 
cial misconduct  can  proceed  by  scire 
facias  against  the  sureties  on  the  offi- 
cial's bond  only  after  having  estab- 
lished the  liability  of  the  principal  and 
exhausted  the  remedy  against  him. 
Fuller  z/.  Holmes,  i  Aik.  (Vt.)  iii.  If 
the  principal  is  dead,  it  is  nevertheless 
necessary  that  the  liability  of  his  estate 
should  be  first  established  by  an  allow- 
ance of  the  claim,  and  this  notwith- 
standing the  insolvency  of  the  estate. 
Tute  V.  James,  46  Vt.  60. 

Execution  or  Notice  to  Sureties  Unneces- 
sary.—  It  is  not  necessary  that  an  ex- 
ecution should  be  issued,  or  that  the 
sureties  be  notified  of  the  default  or 
judgment.  Cony  v.  Barrows,  46  Me. 
497.  And  see  Dane  v.  Gilmore,  49  Me. 
173- 

4.  Judgment  Founded  Directly  on  Offi- 
cial Default.  —  In  People  v.  Spraker, 
18  Johns.  (N.  Y.)  390,  it  was  decided, 
under  a  statute  then  in  force,  that  if  a 
sheriff  neglects  to  return  an  execution, 
the  plaintiff  in  the  execution  or  party 
aggrieved  by  such  default,  in  order  to 
entitle  himself  to  have  the  sheriff's 
bond  put  in  suit,  must  have  previously 
recovered  a  judgment  against  the 
sheriff  in  an  action  against  him 
grounded  directly  on  such  default;  and 
that  it  is  not  enough  that  the  plaintiff 
has  proceeded  by  attachment  against 
the  sheriff  for  his  default  and  that  a 
judgment  in  the  name  of  the  people 
has  been  recovered  against  him  on  the 
recognizance  given  by  him  for  his  ap- 
pearance on  the  return  of  the  attach- 
ment. The  statute  must  be  strictly 
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case  are  such  as  to  render  an  action  against  the  principal  impossi- 
ble or  useless,  the  requirement  will,  in  general,  be  dispensed  with 
upon  a  proper  showing.* 

Adjustment  of  Principal's  Accounts.  —  It  has  been  held  that  in  an  action 


construed  in  favor  of  the  sureties,  who 
are  not  to  be  held  responsible  beyond 
the  very  terms  and  scope  of  their  un- 
dertaking. 

Necessary  Allegations.  —  It  is  not  nec- 
essary to  allege  in  the  suit  to  ascertain 
the  principal's  liability  which  must  in 
some  jurisdictions  precede  an  action  on 
the  official  bond,  where  the  alleged 
breach  of  duty  was  the  wrongful  at- 
tachment of  property,  that  the  property 
was  taken  in  the  principal's  official 
capacity.  This  fact  may  be  established 
by  evidence  aliunde  the  record  of  the 
former  suit.  Dane  v.  Gilmore,  49  Me. 
173,  wherein  Kent,  J.,  said  :  "  When 
any  person  unlawfully  intermeddles 
with  the  properly  of  another  and  con- 
verts it  to  his  own  use,  the  owner  may 
ordinarily  maintain  either  trespass  or 
trover  against  the  wrongdoer.  If  the 
wrongdoer  is  a  public  officer  and  does 
the  act  by  virtue  or  under  color  of 
office,  that  fact  is  not  one  that  the  plain- 
tiff is  bound  to  know,  or  to  set  out  in 
his  writ  and  declaration.  He  is  not 
bound  to  recognize  or  put  in  issue  by 
his  declaration  the  question  whether 
the  person  who  takes  and  carries  away 
his  goods  did  the  act  officially  or  as  an 
individual.  It  would  be  an  anomaly 
in  pleading  to  require  the  plaintiff  to 
set  out,  in  a  special  count,  the  allega- 
tions which  would  put  in  issue  mat- 
ters not  properly  issuable  in  the 
suit." 

Nor  is  it  essential,  in  the  action  in 
which  the  principal's  liability  was  es- 
tablished, that  he  should  have  been 
described  in  his  official  capacity.  Den- 
nie  V.  Smith,  129  Mass.  143. 

Liability  Ascertainable  in  Trover  or 
Trespass.  —  Where  the  breach  of  official 
duty  alleged  was  the  wrongful  attach- 
ment of  property,  the  principal's 
liability  and  the  extent  of  damages  may 
be  ascertained  as  well  in  an  action  of 
trover  as  in  trespass.  Dane  v.  Gil- 
more,  49  Me.  173. 

Assumpsit  for  Money  Had  and  Beceived. 
—  A  judgment  against  a  constable  in 
an  action  of  assumpsit,  declaring  for 
money  had  and  received,  or  on  an  ac- 
count annexed  to  the  writ  on  a  prom- 
ise implied  by  law,  is  not  sufficient  to 
support  an  action  on  his  official  bond. 
Bailey  v.  Butterfield,  14  Me.  112. 


1.  When  Judgment  Against  Principal 
Dispensed  With  —  Absence  Jrotn  State.  — 
In  Massachusetts,  while  it  is  ordinarily 
necessary  that,  before  a  suit  can  be 
maintained  on  the  official  bond  of  a 
constable,  a  judgment  must  have  been 
recovered  against  the  principal  for  his 
misconduct,  and  a  demand  for  the  pay- 
ment made,  yet  this  will  not  be  neces- 
sary where  a  state  of  affairs  is  proved 
to  exist  which  shows  that  a  demand 
was  impossible  or  would  have  been 
useless  and  unavailing,  as  where  the 
principal  had  left  the  state.  Fall  River 
v.  Riley,  138  Mass.  339. 

South  Carolina.  —  In  Treasurers  v. 
Gibson,  3  Hill  L.  (S.  Car.)  339,  which 
was  an  action  on  the  official  bond  of  a 
sheriff,  the  principal  was  not  joined  as 
a  party  defendant  nor  was  there  a 
judgment  against  him,  nor  had  any 
demand  been  made  on  him  for  the 
money.  It  was  held,  however,  that 
the  action  could  be  maintained  on 
proof  that  the  sheriff  was  absent  from 
the  state. 

Vermont.  —  If  a  principal  in  an  offi- 
cial recognizance  removes  from  the 
state,  leaving  no  attachable  property, 
there  may  be  a  scire  facias  against  the 
sureties  without  any  preliminary  pro- 
ceeding against  the  principal.  Tute  v. 
James,  46  Vt.  60;  Hine  v.  Pomeroy,  39 
Vt.  211. 

Insolvency  of  Principal.  —  In  New 
York,  by  statute  (i  Rev.  Laws  421, 
^  6),  it  has  been  held  that  while  in 
general  the  affidavit  in  proceedings  to 
obtain  leave  to  sue  on  the  official  bond 
of  a  sheriff  should  show  a  fieri  facias 
against  the  principal  and  return  of 
nulla  bona  thereon,  such  requirement 
is  unnecessary  where  it  is  made  to  ap- 
pear that  the  principal  is  utterly  in- 
solvent and  destitute  of  property.  Ex 
p.  Noble,  2  Cow.  (N.  Y.)  590. 

After  Death  of  Principal.  —  A  sci.  fa. 
cannot  be  maintained  on  the  recogni- 
zance of  a  deceased  sheriff  against  his 
sureties,  until  the  extent  of  the  liability 
of  the  sheriff's  estate  has  been  estab- 
lished by  an  allowance  against  it  for 
the  damage  sustained  by  reason  of  the 
official  misconduct,  default,  or  neglect 
complained  of,  even  though  the  estate 
is  entirely  insolvent.  Tute  v.  James, 
46  Vt.  60. 
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against  the  sureties  on  a  tax  collector's  bond  it  must  be  alleged 
that  the  accounts  of  the  principal  have  been  adjusted  by  the 
County  Court,  and  final  judgment  rendered  thereon  upon  notice 
to  the  collector,  or  after  his  death  to  his  personal  representative.* 
And  where  the  requirement  is  that  final  judgment  should  have 
been  rendered  on  such  accounts,  a  complaint  alleging  merely  an 
ex  parte  preliminary  settlement  by  the  court  is  insufficient.*  On 
the  other  hand,  in  an  action  on  the  official  bond  of  a  county 
treasurer,  the  alleged  breach  consisting  in  a  failure  to  pay  over 
public  money,  it  was  held  not  to  be  necessary  that  the  treasurer's 
account  should  have  been  passed  upon  by  the  court  before  the 
institution  of  the  suit.  If  the  principal  in  the  bond,  it  was 
declared,  had  any  credits  to  which  he  was  entitled  as  against  the 
debit  with  which  he  was  charged,  he  might  plead  them.* 

3.  Necessity  for  Demand  —  a.  In  General  —  Dependent  upon  Con- 
dition of  Bond  and  Nature  of  Duties.  —  Whether  or  not  a  demand  is  a 
necessary  condition  precedent  to  a  suit  on  an  official  bond,  and  as 
such  must  be  alleged  by  the  party  instituting  the  proceeding,  is  a 
question  upon  which  it  has  been  said  that  "there  is  much  apparent 
conflict  of  decision."  *  This  conflict,  however,  it  is  believed,  is 
more    apparent    than    real ;    unobserved    distinctions    existing, 


1.  Goree  v.  State,  22  Ark.  236. 

Averments  in  Suit  on  Tax  Collector's 
Bond. —  In  a  suit  on  a  collector's  bond 
for  failing  to  pay  over  the  county  reve- 
nue after  he  had  collected  it,  the  dec- 
laration must  contain  an  averment 
either  that  the  collector  had  settled 
with  the  County  Court  and  failed  to 
pay  over  the  amount  due,  or  that, 
failing  to  settle,  the  County  Court 
had  proceeded  to  adjust  his  accounts, 
and  rendered  judgment  against  him. 
Jones  V.  State,  14  Ark.  170. 

In  Com.  V.  Geesey,  i  Pa.  Super.  Ct. 
Rep.  502,  it  was  held  that  until  the  ac- 
counts of  a  township  tax  collector  are 
settled  by  the  township  auditors  and 
the  amount  due  from  such  collector 
ascertained  by  such  auditors  a  pro- 
ceeding at  law  upon  the  official  bond  of 
the  tax  collector  is  premature  and  un- 
authorized. See  also  Blackmore  v. 
Allegheny  County,  51  Pa.  St.  160; 
Brown  v.  White  Deer  Tp.,  27  Pa.  St. 
109;  Dyer  v.  Covington  Tp.,  28  Pa.  St. 
187;  Shartzer  v.  School  Dist.,  90  Pa. 
St.  ig2. 

Averment  of  Order  to  Pay  Over.  —  A 
declaration  in  an  action  upon  a  sheriff's 
official  bond  for  the  use  of  the  County 
Court  of  his  county  for  failure  to  pay 
over  money  received  by  him  in  his  offi- 
cial capacity  for  the  use  of  such 
county,  which  fails  to  aver  that  before 


such  action  was  commenced  the 
County  Court  had  by  its  order  entered 
of  record,  or  by  a  draft  made  in  pursu- 
ance thereof,  ordered  him  to  pay  such 
moneys  to  his  successor  in  office  or  to 
some  other  person,  and  that  said  sheriflE 
had  notice  thereof,  is  fatally  defective 
upon  general  demurrer.  State  v. 
Hays,  30  W.  Va.  107. 

2.  Goree  v.  State,  22  Ark.  236.  And 
see  Jones  z/.  State,  14  Ark  171;  Trice 
V.  Crittenden  County,  7  Ark.  163. 

Sufficiency  of  Allegations  of  Adjtistment 
of  Accounts.  —  In  State  v.  Croft,  24  Ark. 
550,  it  was  held  that  the  declaration. in 
a  suit  upon  a  county  treasurer's  bond, 
averring  that  a  specific  sum,  as  ap- 
peared by  the  books,  remained  in  the 
treasurer's  hands;  that  he  had  been 
summoned  by  the  County  Court  to 
settle  his  accounts,  but  had  failed  to  do 
so;  that  the  court  struck  the  balance 
due  by  him;  and  that  he  was  justly  in- 
debted to  the  county  as  treasurer  in 
such  sum,  which  he  had  neglected  and 
refused  to  pay,  was  sufficient  to  charge 
the  sureties  in  the  bond  with  an  aver- 
ment of  a  formal  judgment  having 
been  rendered  by  the  County  Court. 

3.  Wilson  V.  Wichita  County,  67 
Tex.  647;  Clay  County  v.  Simonsen,  i 
Dakota  412. 

4.  Per  Coke,  J.,  in  De  la  Garza  v. 
Booth,  28  Tex.  478. 
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dependent  upon  the  condition  of  the  bond,  the  nature  of  pre- 
scribed official  duties,  and  the  character  of  the  default  relied  upon 
as  constituting  the  breach. 

b.  Doctrine  that  Demand  Is  Unnecessary  —  (i)  In  Gen- 
eral. —  Upon  Failure  to  Pay  Over  or  Make  a  Prescribed  Disposition  of  Funds 
which  have  come  into  the  officer's  hands,  an  action  on  the  official 
bond  may,  in  general,  be  maintained,  irrespective  of  previous 
demand.* 

Eetirement  of  Officer  from  Office.  —  Where  the  law  makes  it  the  duty 
of  a  public  officer  on  retiring  from  office  to  account  and  make 
return  to  the  proper  authorities  and  to  deliver  to  his  successor  in 
office  all  public  records,  books,  papers,  and  funds  pertaining  to 
his  office,  upon  failure  to  do  so  no  demand  is  necessary  before 
bringing  suit  on  his  official  bond.'  Nor  is  special  demand  for 
payment  from  a  retiring  commissioner,  after  such  payment  has 
been  ordered  by  the  County  Court,  necessary  as  a  preliminary  to 


1.  Arkansas.  —  Haynes  v.  Butler,  30 
Ark.  69;  McCoy  v.  State,  22  Ark.  308. 

Dakota.  —  Clay  County  v.  Simonsen. 
1  Dakota  403. 

Indiana.  —  Nutzenholster  v.  State,  37 
Ind.  457;  Dawson  v.  Shaver,  i  Blackf. 
(Ind.)  204. 

Massachusetts.  —  Egremont  v.  Benja- 
min, 125  Mass.  15. 

Minnesota.  —  Redwood  County  v. 
Tower,  28  Minn.  45. 

Vermont.  —  Houston  v.  Russell,  52 
Vt.  110. 

England.  —  See  Dale  v.  Birch,  3 
Campb.  347;  Longdill  v.  Jones,  i 
Stark.  345,  2  E.  C.  L.  135. 

As  It  Is  the  Duty  of  a  Cotinty  Collector 
to  pay  into  the  county  treasury  the 
sum  received  by  him  in  excess  of  taxes, 
penalty,  and  costs  of  a  delinquent  tax 
sale  at  once,  and  without  waiting  for  a 
settlement  with  the  county  clerk  or 
demand  by  the  county  treasurer,  there 
may  be  a  suit  on  the  collector's  official 
bond  in  the  absence  of  any  such  settle- 
ment or  demand,  and  without  demand 
by  the  county  treasurer,  the  plaintiff 
in  the  suit  on  the  bond.  Haynes  v. 
Butler,  30  Ark.  69. 

Where  a  County  Clerk  in  a  Settlement 
with  a  County  Board  is  by  fraud  or  mis- 
take allowed  to  retain  certain  fees 
which  he  is  not  entitled  to,  the  sum  and 
interest  thereon  may  be  recovered 
against  the  sureties  without  a  demand 
made  therefor  of  the  principal,  as  it 
should  have  been  paid  into  the  county 
treasury  without  demand.  Hazelet  v. 
Holt  County,  51  Neb.  716. 

A  Municipal  Corporation  May  Institute 
Suit  upon  the  official  bond  of  a  collector 


without  waiting  until  a  warrant  has 
been  issued  by  the  county  treasurer 
pursuant  to  statute  (i  Rev.  Stat.  N.  Y. 
400,  ^  13),  for  the  collection  of  the  un- 
paid tax  out  of  the  collector's  individ- 
ual property,  and  returned  unsatis- 
fied. Warren  v.  Philips,  30  Barb.  (N. 
Y.)  646. 

When  Averment  of  Demand  Surplusage. 

—  An  allegation  in  a  declaration  in  an 
action  on  an  official  bond  that  the  plain- 
tiff requested  a  certain  act  to  be  done 
before  the  institution  of  the  suit  is  mere 
surplusage,  if  the  law  made  it  the  offi- 
cial's duty  to  do  the  act  without  such 
request.     Crow  v.  State,  23  Ark.  684. 

2.  Clay  County  v.  Simonson,  i 
Dakota  387;  Redwood  County  v. 
Tower,  28  Minn.  45. 

Failure  to  Pay  Over  Funds  to  Successor. 

—  In  Hiatl  v.  State,  no  Ind.  472.  Elli- 
ott, C.  J.,  said:  "Where  an  officer's 
term  of  office  has  expired  and  he  fails 
to  turn  the  money  in  his  hands  over  to 
his  successor,  an  action  may  be  main- 
tained without  an  order  of  the  board  of 
commissioners;  for  the  law  impera- 
tively enjoins  upon  him  the  duty  of 
paying  the  money  over,  and  it  is  not 
necessary  to  supplement  this  command 
by  the  action  of  the  board  of  commis- 
sioners. The  duty  is  fully  prescribed 
by  positive  law,  and  no  order  is  neces- 
sary from  any  tribunal  to  entitle  the 
proper  relator  to  enforce  it.  The  case 
is  not  like  that  of  an  officer  not  in 
default  until  a  legal  order  is  made 
against  him;  for  here  his  default  oc- 
curs when  he  fails  to  do  what  the  law 
commands.  Dishon  v.  State,  19  Ind. 
255;  Robinson  v.  State,  60  Ind.  36." 
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the  institution  of  such  an  action.* 

(2)  Where  Covenant  Express  and  Absolute.  —  Where  the  cove- 
nant to  pay  in  an  official  bond  is  express  and  absolute,  subject  to 
avoidance  only  by  the  performance  of  the  condition  of  the  bond,  no 
preliminary  demand  is  necessary.*  Demand  is  not  a  necessary 
condition  precedent  where  the  alleged  breach  of  the  official  bond 
was  a  failure  to  levy  execution,'  or,  in  a  suit  on  a  constable's 
bond,  a  failure  to  collect  money  which  should  have  been  collected  ;* 
and  the  same  rule  applies  where  a  sheriff,  the  principal  in  an  offi- 
cial bond,  has  been  guilty  of  a  trespass  by  levying  on  the  goods 
of  one  person  under  execution  against  another.* 

(3)  Failure  to  Pay  Over  Money  Collected  on  Execution.  —  At  Com- 
mon Law  no  demand  was  necessary  before  the  institution  of  an 

"tion  on  an  official  bond  for  the  failure  of  a  sheriff  to  pay  over 
"noney  collected  on  execution.*  The  reason  of  this  was  that  the 
process  required  the  officer  to  return  the  money  into  court  with 
the  writ,  and  there  was  at  once  a  breach  of  the  official  bond  if  he 
did  not  do  so.'  And  in  jurisdictions  where  this  common-law  rule 
either  remains  unchanged  or  has  received  express  statutory  con- 
firmation, no  preliminary  demand  is  requisite.* 


1.  McCoy  V.  State.  22  Ark.  308. 

2.  Gibbs  V.  Southam,  5  B.  &  Ad.  911, 
27  E.  C.  L.  235;  Ramsey  v.  VVallham, 
I  Mo.  395;  Douglas  z*.  Hennessy,  15  R. 
I.  272. 

3.  Fellows  V.  Giltnan,  4  Wend.  (N. 
Y.)  414. 

4.  Nixon  V.  Bagby,  7  Jones  L.  (N. 
Car.)  4. 

6.  Masten  v.  Webb.  24  Hun  (N.  Y.) 
90.  And  see  Stillman  v.  Squire,  i 
Den.  (N.  Y.)  327. 

6.  Dale  v.  Birch,  3  Campb.  347;  De 
la  Garza  v.  Booth,  28  Tex.  478.  And 
see  Swain  v.  Morland.  i  Brod.  &  B. 
370,  5  E.  C.  L.  122;  Jeifferies  v.  Shep- 
pard,  3  B.  &  Aid.  696,  5  E.  C.  L.  426; 
Morland  v.  Pellatt.  8  B.  &  C.  722,  15 
E.  C.  L.  332. 

Sale  under  Execution  Set  Aside  —  Aver- 
ment of  Notice  of  Setting  Aside  in  Addition 
to  Demand.  —  An  assignment  of  breach 
in  such  suit,  that  the  sheriff  had  sold 
land  on  execution  to  the  relator,  and 
received  from  him  the  price,  that  the 
sale  was  afterwards  set  aside,  and  that 
the  sheriff  had  refused  to  pay  the  money 
on  demand  to  the  relator,  is  insuffi- 
cient; an  averment  that  notice  had  been 
given  to  the  sheriff  that  the  sale  had 
been  set  aside  is  necessary  in  such  a 
case.  Meriam  v.  State,  7  Blackf.  (Ind.) 
245. 

Suit  on  Bond  of  Tax  Collector.  —  It  has 
been  said  that  at  common  law  no  de- 
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mand  is  required  previous  to  the  main- 
tenance of  a  suit  on  the  official  bbnd  of 
a  tax  collector  for  arrearages  of  taxes 
due.  Middlebury  v.  Nixon,  i  Vt. 
232. 

7.  De  la  G&Tza.  v.  Booth,  28  Tex.  478. 

8.  Hill  V.  Fitzpatrick,  6  Ala.  314; 
Thompson  v.  Central  Bank,  9  Ga.  417; 
Dawson  v.  Shaver,  i  Blackf.  (Ind.)  204; 
Governor  v.  Miller,  3  Dev.  &  B.  L.  (N. 
Car.)  55;  Taylor  v.  Easterling,  i  Rich. 
L.  (S.  Car.)  314;  State  v.  Williams,  ig 
S.  Car.  62.  And  see  Rutherford  v. 
Raley,  34  Ga.  173. 

Not  Necessary  to  Allege  Demand.  — 
Where  a  sheriff  has  received  money 
under  execution  it  is  not  necessary  to 
prove  a  demand  upon  him  to  pay  it 
over  before  maintaining  an  action 
against  his  sureties,  for  it  is  the  sher- 
iff's duty  to  pay  the  money  over  with- 
out demand,  and  his  failure  to  do  so 
will  be  a  breach  of  his  official  bond. 
Treasury  Com'rs  v.  Moore,  2  Brev.  (S. 
Car.)  51. 

In  De  la  Garza  v.  Booth,  28  Tex.  478, 
Coke,  J.,  said;  "  In  the  states  of  the 
Union  where  the  English  rule  has  been 
adopted  it  is  believed  that  the  same 
reasons  exist  for  it  as  in  England,  re- 
sulting from  the  form  or  terms  of  the 
writ  or  from  special  statutes  authoriz- 
ing the  sheriff  to  bring  the  money  into 
court  with  the  precept.  Janvier  v. 
Vandever,  3  Harr.  (Del.)  29;  Brewster 
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c.  Doctrine  that  Demand  Is  Necessary  —  (i)  /«  General — 

Ho  Specific  Direction  or  Duty  as  to  Payment.  —  It  seems  that  where  money 
is  properly  received  by  a  public  official,  and  there  is  no  specific 
direction  or  duty  as  to  its  disposition,  a  demand  by  the  person 
entitled  to  the  fund  is,  in  general,  a  necessary  condition  precedent 
to  the  maintenance  of  an  action  on  the  official  bond.*  Thus, 
before  an  action  can  be  maintained  against  a  sheriff  and  the  sure- 
ties Qn  his  official  bond,  by  a  county  creditor,  for  a  debt  due  him 
which  it  was  the  principal's  duty  to  pay  him  out  of  a  county  levy, 
a  demand  by  the  principal  for  the  amount  due  should  have  been 
made  and  must  be  alleged.*  And  an  action  on  an  official  bond 
for  money  voluntarily  paid  to  a  public  official  for  a  certain  pur- 
pose, to  which  the  money  was  not  applied,  which  money,  how- 
ever, such  official  was  not  authorized  to  receive,  will  fail  in  the 
absence  of  any  demand  made  upon  him  or  his  bondsmen,  or 
showing  that  there  had  been  a  conversion  of  the  funds. ^ 

(2)  Failure  to  Pay  Over  Money  Collected  on  Execution  —  No  Duty 
to  Return  Money  within  Specified  Time.  —  The  foregoing  doctrine  has  also 
been  held  to  apply  to  cases  where  the  alleged  breach  of  a  bond  is 
the  failure  of  the  principal  to  pay  over  money  collected  on  execu- 
tion,'* in  jurisdictions  where  it  is  not  by  statute  made  the  officer's 


V.  Van  Ness,  18  Johns.  (N.  Y.)  133;  2 
Greenl.  Ev.  587  and  notes." 

Statute  Providing  for  Immediate  Suit. 
—  Under  a  statute  providing  that  the 
party  entitled  to  money  collected  by  a 
sherifif  on  any  writ  of  execution  or 
other  process,  and  not  immediately 
paid  over  by  him,  may  have  an  action 
against  the  sheriff  and  his  sureties  for 
the  amount  collected,  no  demand  is 
necessary  to  be  made  on  the  principal 
for  the  amount  so  collected  before  an 
action  can  be  maintained  on  the  ofl5cial 
bond.  Griffith  v.  Com.,  10  Bush  (Ky.) 
281. 

1.  Warren  County  v.  Jeffrey,  i8  111. 
329;  State  V.  Vananda,  7  Blackf.  (Ind.) 
214;  Nutzenholster  v.  State,  37  Ind. 
457;  State  v.  Votaw,  8  Blackf.  (Ind.)  2; 
Huston  V.  Hagar,  i  Duv.  (Ky.)  24; 
Walters  v.  Chinn,  i  Mete.  (Ky.)  499; 
Tracy  v.  Merrill,  T03  Mass.  280. 

Necessity  for  Demand.  —  A  sheriff 
whose  term  of  office  has  expired,  hav- 
ing in  his  hands  moneys  belonging  to 
the  County  Court  of  his  county,  is  not 
liable  to  be  sued  therefor  until  some 
order  entered  of  record  or  draft  made 
in  pursuance  thereof  by  such  County 
Court,  directing  him  to  pay  such 
moneys  to  his  successor  in  office  or  to 
some  other  person,  has  been  presented 
to  him  for  payment  and  payment  there- 
of has  been  refused.  State  v.  Hays,  30 
W.  Va.  107. 


Where  it  is  made  the  duty  of  an  out- 
going official  to  pay  over  funds  remain- 
ing in  his  hands  only  on  a  draft  drawn 
by  certain  other  officials,  an  assignment 
of  breach  for  not  paying  over  funds 
must  aver  that  the  draft  has  been 
drawn  and  presented  and  payment  re 
fused.  State  v.  Wright,  8  Blackf. 
(Ind.)  65. 

A  Judgment  Against  an  Officer  for  offi- 
cial misconduct  is  not  alone  sufficient 
to  authorize  the  maintenance  of  an  ac- 
tion on  his  official  bond  against  him  as 
principal  and  others  as  sureties,  in  the 
absence  of  a  demand  to  pay  the  amount 
of  the  judgment.  Tracy  z/.  Merrill,  103 
Mass.  280. 

2.  Thompson  v.  Healy,  4  Mete.  (Ky.) 

257- 
In  a  Suit  on  the  Bond  of  the  Treasurer 

of  One  County  for  not  paying  over  to  the 
treasurer  of  another  county  a  certain 
part  of  the  surplus  revenue  under  the 
Act  Ind.,  1844,  it  was  held  that  the 
assignment  of  the  breach  must  show 
that  funds  had  come  into  the  hands  of 
the  treasurer  of  the  former  county  en- 
abling him  to  comply  with  the  law,  and 
that  a  specified  sum  had  been  de- 
manded of  him  at  the  proper  place. 
State  V.  Votaw,  8  Blackf.  (Ind.)  2. 

3.  State  V.  McGill,  15  Ind.  App.  289. 

4.  Barton  v.  Peck,  i  Stew.  &  P.  (Ala.) 
486;  Price  V.  Cloud,  6  Ala.  248; 
Broughton  v.  State  Bank,  6  Port.  (Ala.) 
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duty  to  return  the  money  into  court  or  pay  it  over  within  a  speci- 
fied time.* 

In  Some  States  a  Distinction  Is  Hade  by  statute  between  cases  where 
the  plaintiff  in  the  execution  is  a  resident  and  where  a  nonresident 
of  the  county,  it  being  essential  to  make  and  allege  a  demand  in 
the  latter  instance  but  not  in  the  former.* 

(3)  What  Is  Sufficient  Demand —  Demand  on  Deputy.  —  Where  it  is 
provided  that,  before  an  action  can  be  maintained  against  the 
sheriff  and  the  sureties  on  his  official  bond  by  a  county  creditor 
for  a  claim  due  him  out  of  the  county  levy,  a  demand  on  the 
sheriff  must  be  made,  a  demand  on  a  deputy,  it  is  held,  will  not 
be  sufficient.* 


48;    Governor     v.    Pleasants,   4    Ark. 

193- 

In  Debt  on  a  Sheriff's  Bond,  an  assign- 
ment of  breach  charging  the  sheriff 
with  collecting  money  in  execution  and 
failing  to  pay  it  over  must  allege  a  de- 
mand and  refusal.  Governor  z/.  Pleas- 
ants, 4  Ark.  193. 

I.  Alabama.  —  In  M'Broom  v.  Gov- 
ernor, 6  Port.  (Ala.)  46,  it  was  held  that 
where  it  is  not  made  the  duty  of  a 
sheriff  to  return  into  court  with  the 
process  money  collected  on  execution 
a  demand  is  necessary  before  a  suit 
can  be  maintained  on  his  official  bond, 
and  an  omission  of  an  averment  to  this 
effect  will  vitiate  the  declaration. 

Texas.  —  In  De  la  Garza  v.  Booth,  28 
Tex.  478,  Coke,  J.,  referring  to  the 
English  rule  holding  a  demand  on  a 
sheriff  for  money  collected  on  execu- 
tion unnecessary  before  the  mainte- 
nance of  a  suit  on  his  official  bond 
therefor,  because  it  was  made  the  duty 
of  the  sheriff  to  return  the  money  col- 
lected with  the  process,  said:  "  These 
reasons,  upon  which  the  English  rule 
is  founded,  are  not  applicable  to  our 
system.  Under  our  law  a  different 
duty  is  prescribed  to  the  sheriff  who 
has  collected  money  on  an  execution. 
He  must  return  his  writ  with  his  action 
indorsed  thereon,  but  he  must  not  bring 
the  money  into  court.  The  clerk  of 
the  court  is  not  authorized  to  receive 
it.  He  cannot  discharge  himself  ex- 
cept by  paying  it  to  the  plaintiff  in 
execution.  The  sheriff  is  the  agent 
appointed  by  law  to  collect  money  oh 
executions.  He  holds  it  under  lawful 
authority.  He  is  not  bound  to  search 
out  the  plaintiff  and  tender  him  the 
money.  He  may  hold  it  until  a  de- 
mand or  request  is  made  by  one  en- 
titled to  receive  it.  The  general  rule, 
subject  to  exceptions  in  relation  to  all 


agents  who  collect  money  by  lawful  au- 
thority, is  that  until  demand  or  request 
is  made  they  are  not  liable  to  suit." 

Distinction  Between  Constable  and 
Sheriff.  —  In  the  case  of  a  constable, 
where  there  is  no  court  or  office  in 
which  by  law  or  by  the  terms  of  the 
writs  of  execution  be  is  required  to 
return  moneys  by  him  collected,  he  is 
bound  to  hold  as  well  as  collect  for  the 
persons  entitled;  and,  therefore,  in  an 
action  upon  a  constable's  bond  for  fail- 
ure to  pay  over  money  collected  by 
him,  it  is  necessary  to  prove  a  demand 
upon  him  or  to  show  misapplication  of 
the  money  received  or  misconduct  on 
his  part  which  amounts  to  a  withhold- 
ing or  conversion  of  the  money.  Gov- 
ernor V.  Miller,  3  Dev.  &  B.  L.  (N. 
Car.)  55. 

2.  Griffith  v.  Com.,  10  Bush  (Ky.) 
281;  Com.  V.  Bartlett,  7  J.  J.  Marsh. 
(Ky.)  161;  Wells  v.  Com.,  8  B.  Mon. 
(Ky.)459;  Tyree  v.  Donnally,  9  Gratt. 
(Va.)  64. 

In  Kentncky,  under  early  statutes, 
where  the  plaintiff  resided  in  a  differ- 
ent county  from  the  sheriff,  it  was  nec- 
essary that  a  demand  be  made  on  the 
principal  for  the  money  collected  on 
execution  before  there  could  be  main- 
tained an  action  on  his  official  bond. 
But  this  provision  seems  to  have  been 
superseded,  for  in  Huston  v.  Hagar,  I 
Duv.  (Ky.)  24,  it  was  held  that  no  ac- 
tion could  be  maintained  against  a  con- 
stable and  the  sureties  on  his  official 
bond  for  money  collected  by  the  princi- 
pal until  a  demand  should  have  been 
made  upon  him  for  it;  and  this 
whether  the  plaintiff  in  the  cause  of  ac- 
tion was  a  resident  or  a  nonresident  of 
the  county.  And  see  Walters  v.  Chin, 
I  Mete.  (Ky.)  499. 

3.  Thompson  v.  Healy,  4Metc.  (Ky.) 
257. 
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The  Filing  of  a  Petition  by  which  a  suit  on  an  official  bond  is  insti- 
tuted will  not  be  a  compliance  with  the  requirement  for  a  prelimi- 
nary demand.* 

Previous  Suit  and  Nonsuit.  —  It  has  been  held,  however,  that  a  pre- 
vious suit  and  nonsuit  for  the  same  cause  of  action  is  equivalent 
to  a  demand.* 

When  Demand  May  Be  Made.  —  The  demand  may  be  made  at  any 
time  before  the  commencement  of  the  suit  though  after  the 
expiration  of  the  official's  term  of  office.' 

(4)  Demand  Impossible.  —  If  a  demand  on  the  principal  is 
impossible,  it  will  net  be  required,*  Thus  where  the  principal 
has  absconded  and  left  the  state,  no  demand  is  necessary.* 

Allegation  of  Circumstances  of  Excuse.  —  But  where  a  demand  would 
be  necessary  but  for  circumstances  excusing  it,  such  circumstances 
should,  of  course,  be  alleged,® 

(5)  Waiver  of  Demand.  —  It  has  been  said  that  the  principal  in 
an  official  bond  may  waive  a  demand  so  that  his  sureties  as  well 
as  himself  shall  be  bound  thereby  as  if  demand  were  actually 
made.'' 

(6)  Demand  for  Statutory  Penalty.  —  Where  the  object  of  an 
action  on  an  official  bond,  the  alleged  breach  being  a  failure  to 


Where  the  Deputy  Actually  Collected 
the  Money  on  execution,  a  failure  to 
pay  over  which  was  the  breach 
assigned  in  an  action  on  the  sheriff's 
bond,  it  was  held  that  a  demand  on  the 
deputy  was  sufficient.  Hill  v.  Fitz- 
•patrick,  6  Ala.  314. 

Sufficiency  of  Demand,  —  Before  the  in- 
stitution of  an  action  on  the  bond  of 
an  ex-treasurer  and  tax  collector  of  a 
town  to  the  selectmen  of  the  town,  a 
demand  was  made  upon  such  former 
officer  by  two  of  the  three  selectmen 
and  the  town  treasurer  for  the  time 
being,  said  demandants  being  three  of 
four  persons  appointed  by  the  town  a 
committee  to  settle  with  the  former 
treasurer.  It  was  held  in  this  case 
that  if  any  demand  at  all  was  necessary 
before  the  institution  of  the  action 
on  the  bond,  the  demand  made  was 
sufficient.  Sweetser  v.  Hay,  2  Gray 
(Mass.)  49. 

Demand  for  Excessive  Amount.  —  In  an 
action  on  the  official  bond  of  a  sheriff' 
to  recover  the  statutory  penalty  for  de- 
fault in  paying  over  money  collected, 
it  has  been  held  that  the  plaintiff  can- 
not recover  where  he  makes  a  demand 
for  a  larger  amount  than  he  is  entitled 
'to.     Shumway  v.  Leakey,  73  Cal.  260. 

1.  De  la  Garza   v.    Booth,    28   Tex. 

2.  Fagan  v.  Williamson,  8  Jones  L. 


(N.  Car.)  433.  And  see  Linn  v.  Mc- 
Clelland, 4  Dev.  &  B.  L.  (N.  Car.)  458. 
Compare,  however,  Tracy  v.  Merrill, 
103  Mass.  280,  holding  that  a  judgment 
against  an  officer  for  official  misconduct 
is  not  sufficient  to  authorize  the  main- 
tenance of  an  action  on  his  bond 
against  him  and  his  sureties,  in  the 
absence  of  a  special  demand  .for  the 
payment  of  the  judgment. 

3.  Parker  v.  State,  8  Blackf.  (Ind.) 
292. 

4.  Warren  County  v.  Jeffrey,  18  111, 
329;  Thompson  v.  Healy,  4  Mete.  (Ky.) 
257;  Fall  River  v.  Riley,  138  Mass. 
336;  Treasurers  v.  Gibson,  3  Hill  L. 
(S.  Car.)  339.  And  see  Orr  v.  Duvall, 
I  Ala.  262. 

5.  Warren  County  v.  Jeffrey,  18  111. 
329;  'Fall  River  v.  Riley,  138  Mass. 
336;  Treasurers  z/.  Gibson,  3  Hill  L.  (S. 
Car.)  339.  And  see  Orr  v.  Duvall,  i 
Ala.  262. 

6.  See  the  cases  cited  in  the  two  next 
preceding  notes. 

.  7.  Devens,  J.,  in  Fall  River  v.  Riley, 
138  Mass.  336. 

Aider  hy  Verdict.  —  Though  a  scire 
facias  and  declaration  in  a  sheriff's 
official  recognizance  should  aver  a  re- 
quest or  demand  of  the  sheriff  before 
suit  brought,  such  defects  are,  it  was 
held,  cured  by  verdict.  McMicken  v. 
Com.,  58  Pa.  St.  218. 
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pay  over  money,  is  to  recover  a  statutory  penalty  running  from 
demand,  as  a  certain  monthly  per  centum,  a  demand  is,  of  course, 
necessary  in  order  that  it  may  be  determined  for  what  time  the 
penalty  may  be  computed.*  Thus,  where  a  statute  provided,  in 
substance,  that  when  a  sheriff  had  collected  money  on  execution 
and  should,  upon  demand  made  therefor,  fail  to  pay  the  same  to 
the  person  entitled  thereto,  the  person  entitled  to  receive  the 
same  should,  upon  giving  one  day's  notice  to  such  sheriff,  recover 
against  him  and  his  sureties,  on  motion  before  any  court  having 
jurisdiction  thereof,  the  sum  of  money  so  collected  with  five  per 
cent,  per  month  thereon  from  the  tioie  when  demand  was  made, 
it  is  material  in  order  to  recover  the  penalty  to  allege  and  prove  a 
special  demand,  and  the  time  at  which  that  demand  was  made, 
and  it  should  also  be  averred  by  whom  the  demand  was  made.* 

Institution  of  Suit  as  Demand.  —  It  has  been  held  in  such  cases  that 
the  institution  of  a  suit  against  the  principal  is  such  a  demand  as 
will  start  the  running  of  the  statutory  penalty.' 

VI.  Paeties  — 1.  Plaintiff — a.  At  Common  Law  —  (i)  Gen- 
eral Rule —  The  Obligee.  —  The  general  rule  at  common  law  required 
an  action  on  an  ofificial  bond  to  be  prosecuted  in  the  name  of  the 
obligee  or  obligees.*     This  was  because  between  none  but  the 


1.  Barton  v.  Lockhart,  2  Stew.  & 
P.  (Ala.)  109;  Barton  v.  Peck,  i  Stew. 
&  P.  (Ala.)  486;  Griffith  v.  Com., 
10  Bush.  (Ky.)  281;  Patton  v.  Sims, 
13  B.  Mon.  (Ky.)  397;  State  v.  Cayce,  85 
Mo.  456;  State  v.  Peterson,'i42  Mo.  526. 

Louisiana.  —  In  State  v.  Hampton,  14 
La.  Ann.  690,  under  a  statute  providing 
that  interest  at  the  rate  of  two  per  cent, 
per  month  shall  be  charged  against  a 
tax  collector  on  the  sum  withheld  from 
the  time  such  sum  should  have  been 
paid  until  actual  payment,  it  was  held 
unnecessary  to  put  such  official  form- 
ally in  default  to  enable  the  state  to 
recover  the  prescribed  penalty. 

Aider  by  Proof.  —  In  Barton  v.  Peck, 
I  Stew.  &  P.  (Ala.  486),  it  was  held 
that  though  the  notice  of  motion  for 
judgment  should  aver  a  demand,  as 
stated  in  the  text,  yet  the  defect  might 
be  cured  if  the  record  showed  that 
proof  of  the  fact  had  been  made  on  the 
trial. 

2.  Barton  v.  Peck,  i  Stew.  &  P.  (Ala.) 
486. 

3.  State  ».  Cayce,  85  Mo.  456. 

4.  Alabama.  —  Wilson  v.  Cantrell,  19 
Ala.  642;  Nabors  v.  Governor,  3  Stew. 
&  P.  (Ala.)  15. 

Arkansas.  —  McCoy  v.  State,  22  Ark. 
308;  Hunnicutt  v.  Kirkpatrick,  39  Ark. 
172. 

California.  —  People    v.     Stacy,     74 


Cal.  373;  Van  De  Casteele  v.  Cornwall, 
5  Cal.  419. 

Indiana.  —  State  v.  Robinson,  2  Ind. 
40;  Snyder  v.  State,  21  Ind.  77. 

Iowa.  —  See  Shelby  County  v.  Sim- 
monds,  33  Iowa  345. 

Kentucky.  —  Com.  v.  Fugate,  i  T.  B. 
Mon.  (Ky.)  i;  Com.  v.  Brashears,  4 
Dana  (Ky.)  471. 

Massachusetts.  —  Northampton  v.  El- 
well,  4  Gray  (Mass.)  81;  Sanders  v. 
Filley,  12  Pick.  (Mass.)  554;  Johnson 
V.  Foster,  12  Met.  (Mass.)  167;  Millard 
V.  Baldwin,  3  Gray  (Mass.)  484. 

Michigan.  —  La  Grange  v.  Chapman, 
II  Mich.  499. 

Minnesota.  —  Mower  County  v. 
Smith,  22  Minn.  97. 

Mississippi.  —  McMahon  v.  Webb,  52 
Miss.  424;  State  v.  Haihorn,  36  Miss. 
491;  Taylor  v.  Arthur,  9  Smed.  &  M. 
(Miss.)  183. 

And  see  Stuart  v.  Lee,  3  Call  (Va.) 
421. 

Missouri.  —  State  v.  Moore,  19  Mo. 
369. 

Nebraska.  —  Albertson  v.  State,  g 
Neb.  429. 

New  Jersey.  —  Lewis  v.  Little,  5  N. 
J.  L.  788. 

North  Carolina. — Governor  t/.  Twitty, 
I  Dev.X.  (N.  Car.)  153. 

Ohio.  —  Hunter  r/.  Mercer  County,  10 
Ohio  St.  516. 
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obligor  and  obligee  did  there  exist  the  requisite  privity.* 

Suit  by  Obligee  for  Another.  —  Nor,  it  has  been  held,  could  an  action 
at  common  law  be  maintained  by  the  obligee  for  the  use  of  some 
other  person.  In  the  absence  of  any  statutory  provision  the 
plaintiff  could  recover  only  for  such  breaches  of  the  condition  as 
involved  injury  to  himself.* 

Where  Obligee  Appears  as  Relator.  —  Though,  as  stated,  the  obligee  in 


Oregon.  —  Crook  County  v.  Bushnell, 
15  Oregon  169. 

Tennessee.  —  Governor  v.  Hunt,  3 
Yerg.  (Tenn.)  479;  Jones  v.  Wiley,  4 
Humph.  (Tenn.)  146.  And  see  Hibbits 
V.  Canada,  10  Yerg.  (Tenn.)  465. 

Texas.  —  McRea  v.  Mc Williams,  58 
Tex.  328. 

Wyoming.  —  Sweetwater  County  v. 
Young,  3  Wyoming  684. 

The  Sureties  on  a  Mail  Contractor's  Bond 
to  the  United  Slates  are  not  liable  to 
the  action  of  an  individual  plaintiff. 
Such  persons  are,  it  is  held,  responsible 
only  to  the  government  on  a  breach  of 
the  bond;  their  obligation  as  sureties 
is  strictissimi  juris,  and  they  ar  not  re- 
sponsible to  an  individual  as  sureties 
on  such  bond  for  a  failure  of  their 
principal  to  deliver  mail  packages 
whereby  damage  results.  McRea  v. 
McWilliams,  58  Tex.  328.  The  sureties 
in  such  case,  it  was  observed,  are 
bound  solely  by  the  contract  and  are 
responsible  only  to  the  party  with  whom 
the  contract  is  made,  i.  e.,  the  United 
States.  It  was  further  observed  by  the 
court  that  the  bonds  of  sheriffs,  collect- 
ors, etc.,  seemed  to  be  an  exception  to 
this  general  rule,  but  only  by  express 
statutory  provision. 

Beneficiary  Need  Not  Be  Joined  with 
Obligee.  —  An  official  bond  being  given 
to  the  mayor,  etc.,  of  New  York  for  the 
benefit  of  any  person  aggrieved  by  the 
official  misconduct  of  the  constable, 
the  obligees  are  "  trustees  of  an  express 
trust  "  within  the  meaning  of  section 
113  of  the  code,  and  may  sue  without 
joining  with  them  the  person  for  whose 
benefit  the  suit  is  prosecuted.  New 
York  V.  Brett,  2  Hilt.  (N.  Y.)  560.  And 
that  the  official  obligee  in  a  bond  is  re- 
garded as  a  mere  trustee  for  the  use  of 
all  persons  who  may  suffer  by  a  breach 
of  its  condition,  see  Skinner  z/.  Phillips, 
4  Mass.  68. 

Action  by  State  on  County  Commission- 
er's Bond.  —  A  state  may  maintain  an 
action  on  an  official  bond  payable  to  it 
for  license  fees  misappropriated  by  a 
county  commissioner.    Under  such  cir- 


cumstances the  state  may  be  regarded 
as  a  trustee  in  a  trust  expressly  named 
in  the  statute,  and  may  sue  without 
joining  the  county  as  a  party  plaintiff 
in  the  action.  State  v.  Wright,  50  Conn. 
580.  Similarly  it  was  held  in  Whitfield 
V.  Wolldridge,  23  Miss.  183,  that  a  suit 
upon  the  official  bond  of  a  tax  collector 
for  his  failure  to  pay  over  state  and 
county  taxes  collected  by  him  is  prop- 
erly brought  in  the  name  of  the  acting 
governor  of  the  state,  and  need  not  be 
brougut  specifically  for  the  use  of  the 
state  or  county. 

The  County  Court  May  Sue  on  a 
County  Tax  Collector's  Bond  made  to  it, 
conditioned  to  collect  the  taxes  named 
and  pay  them  over  to  the  court,  with- 
out joining  the  county  as  a  party  plain- 
tiff, under  a  statutory  provision  em- 
powering persons  who  have  made 
contracts  as  agents  and  for  the  benefit 
of  others  to  sue  on  them  without  join- 
ing the  beneficiaries.  Hardy  v.  Logan 
County  Ct.,  (Ky.  1893)  23  S.  W.  Rep. 
661. 

Doctrine  in  Equity.  —  The  rule  above 
stated,  that  the  beneficiary  need  not  be 
made  a  party,  does  not,  it  has  been 
held,  apply  to  equitable  proceedings. 
Brooks  V.  Miller,  29  W.  Va.  499. 

Distinction  Between  Debt  and  Covenant. 
—  It  has  been  held  that  an  action  of 
debt  will  not  lie  in  the  name  of  the 
party  aggrieved  on  a  constable's  bond 
given  to  "  the  people  of  the  state  of 
New  York,  or  unto  such  of  them  as 
might  be  interested  in  a  condition 
thereunder  written."  The  action 
should  be  covenant  on  the  condition  in 
the  name  of  the  party  aggrieved,  or 
debt  in  the  name  of  the  people.  Law- 
ton  V.  Erwin,  9  Wend.  (N.  Y.)  233. 
And  similarly,  in  Fellows  v.  Oilman,  4 
Wend.  (N.  Y.)  414,  it  was  held  that 
covenant  may  be  maintained  by  one 
not  a  party  to  the  bond,  nor  named  in 
it,  provided  he  comes  within  its  pur- 
view and  so  makes  it  appear. 

1.  At  Common  Law.  —  Crook  County 
V.  Bushnell,  15  Oregon  169. 

2.  Pickering  v.  Fisk,  6  Vt.  102. 
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an  official  bond  should  be  the  plaintiff  in  an  action  thereon,  yet 
if  such  person  be  the  relator,  the  action  will,  it  seems,  be  sus- 
tained on  demurrer.* 

Rule  Not  to  Be  Changed  by  Consent.  —  An  action  on  an  official  bond 
cannot,  even  by  consent  of  parties,  be  maintained  by  another 
than  the  obligee  in  the  bond.* 

(2)  Joinder  of  Plaintiffs.  —  Where  several  distinct  individuals 
having  distinct  interests  have  been  injured  each  should  sue 
separately.^ 

(3)  Bonds  to  State  or  County.  — Under  the  Common-law  Eule,  where 
the  state  is  the  obligee,  the  state  is  the  necessary  plaintiff  in  an 
action  for  a  breach."*  Thus,  it  was  held,  a  township  treasurer's 
bond  running  to  "the  people  of  the  state  of  Michigan,"  instead 
of  the  township,  could  not  be  sued  upon  in  the  name  of  the  town- 
ship.* And  conversely,  where  a  bond  is  executed  to  a  county, 
an  action  cannot  be  maintained  thereon  in  the  name  of  the  state.® 
The  state  or  county,  as  the  case  may  be,  may  be  the  sole  party 


1.  Sufficient  if   Obligee  Is  Selator. — 

Where  the  obligee  named  in  the  bond 
of  a  constable  and  tax  collector  is  a 
town,  an  action  may  be  maintained 
thereon  in  the  name  of  the  state  on  the 
relation  of  the  commissioners  of  the 
town,  though  this  practice  is  not 
strictly  regular.  Warrenton  v.  Arring- 
ton,  loi  N.  Car.  109.  "  Relators,"  said 
the  court,  "  are  those  for  whose  benefit 
suit  is  brought  on  an  official  bond,  and 
are  substantially  the  plaintiffs  demand- 
ing relief,  and  the  miscalling  them  can- 
not impair  their  right  to  recover,  when 
this  is  patent  upon  the  complaint." 

2.  Lewis  V.  Little,  5  N.  J,  L.  788. 

3.  Patterson  v.  Circuit  Ct.,  11  Ala. 
740;  Lynch  v.  Com.,  16  S.  &  R.  (Pa.) 
368. 

4.  State  V,  Hathorn,  36  Miss.  491; 
Hunter  v.  Mercer  County,  10  Ohio  St. 
515. 

Action  on  Tax  Collector's  Bond.  —  An 
action  on  an  official  bond  executed  by 
a  license-tax  collector  appointed  by  the 
board  of  supervisors  of  a  county,  the 
bond  being  made  payable  to  the  state 
according  to  statute,  is  properly  insti- 
tuted in  the  name  of  the  state.  People 
V.  Stacy,  74  Cal.  373.  And  see  Shelby 
County  V.  Simmonds,  33  Iowa  345. 

Bond  to  State  —  Action  by  County  Com- 
missioners. —  In  Hunter  v.  Mercer 
County,  10  Ohio  St.  516,  an  official  bond 
had  been  given,  as  required  by  statute, 
to  the  state  of  Ohio,  conditioned  for  the 
faithful  discharge  of  the  official  duties 
of  the  treasurer  of  a  county  within  the 
state.     An  action  was  brought  on  the 


bond  in  the  name  of  the  county  com- 
missioners. It  was  held  that  the  com- 
missioners had  no  authority  to  maintain 
an  action  in  their  own  name  on  the 
bond,  it  being  essential  that  the  action 
should  be  brought  in  the  name  of  the 
obligee.  And  see  Board  of  Education 
V.  Kersinger,  2  West  L.  Month.  (Ohio) 
474,  2  Ohio  Dec.  (Reprint)  344. 

Action  in  Name  of  State  for  Use,  etc.  — 
The  proper  mode  of  suing  upon  the 
bond  of  a  retiring  commissioner  of  in- 
ternal improvement  is  to  bring  the  ac- 
tion in  the  name  of  the  state  for  the  use 
of  the  county  entitled  to  the  fund. 
McCoy  V.  State,  22  Ark.  308. 

Private  Person  as  Belator.  —  On  an  offi- 
cial bond  payable  to  the  common- 
wealth, a  private  person  as  relator  may 
not,  unless  so  authorized  by  statute, 
maintain  an  action.  Com.  v.  Fugate, 
I  T.  B.  Mon.  (Ky.)  i;  Com.  v.  Bra- 
shears,  4  Dana  (Ky.)  471.  The  creditor 
of  a  county  may,  however,  maintain  in 
his  own  name  a  motion  against  the 
collector  of  a  county,  or  his  sureties, 
for  a  failure  to  pay  a  county  claim. 
Ridener  v.  Rogers,  6  B.  Mon.  (Ky.)  594. 

Eule  in  Equity.  —  A  suit  in  equity  for 
breach  of  the  condition  of  an  official 
bond  payable  to  the  state  may,  it  has 
been  held,  be  maintained  by  the  party 
injured  in  his  own  name;  and  it  is  not 
necessary  that  the  state  should  be 
made  a  party.  Brooks  v.  Miller,  29 
W.  Va.  499. 

6.  La  Grange  v.  Chapman,  11  Mich. 
499. 

6.  Albertson  v.  State,  9  Neb.  429. 
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plaintiff,  although  only  a  part  of  the  recovery  sought  will  belong 
to  the  plaintiff,  the  other  portion  going  to  the  county  or  state.* 

(4)  Bonds  to  Official  Obligees  —  (a)  In  General.  —  Where  bonds 
are  payable  to  public  officials,  the  action  must  be  instituted  in 
the  name  of  the  oflRcial  obligees.* 

(b)  Action  by  Official  Successor.  —  The  bond  of  a  public  ofificer  made 
payable  to  an  official  obligee,  as  the  governor  of  a  state,  or  the 
treasurer  of  a  county  or  a  school  district,  is  regarded  as  payable 
to  the  office,  and  not  the  particular  incumbent,  and  an  action  may, 
in  general,  be  maintained  in  the  name  of  an  official  successor,' 


1.  People  V.  Love,  25  Cal.  520; 
Mower  County  v.  Smith,  22  Minn.  97; 
Valley  County   v.    Robinson,   32   Neb. 

254. 

It  Is  Erroneous  to  Join  in  the  Same 
Breach,  in  an  action  on  the  bond  of  a  tax 
collector,  a  failure  to  pay  both  state 
and  county  taxes.  Whitfield  v.  Wool- 
dridge,  23  Miss.  183. 

2.  Bond  Payable  to  Governor.  —  Where, 
from  an  inspection  of  a  notice  of  mo- 
tion for  judgment  on  an  official  bond 
made  payable  to  the  governor  of  the 
state,  it  seemed  that  the  proceedings 
were  instituted  by  the  county  treasurer 
for  the  use  of  the  governor,  and  the 
latter  for  the  use  of  the  county,  the 
defect  was  held  fatal  on  demurrer, 
the  proper  party  plaintiff  being  the  gov- 
ernor for  the  use  of  the  county.  Nabors 
V.  Governor,  3  Slew.  &  P.  (Ala.)  15. 
And  see  Mayberry  v.  State,  i  Stew. 
(Ala.)  266.  But  where  it  was  expressly 
provided  by  statute  that  on  an  official 
bond  made  payable  to  the  governor 
judgment  should  be  rendered  in  favor 
of  the  county  treasurer,  it  was  held 
that  action  might  be  properly  instituted 
in  the  name  of  the  latter.  Boring  v. 
Williams,  17  Ala.  510. 

3.  Alabama.  —  Bagby  v.  Baker,  18 
Ala.  653;  Bagby  v.  Chandler,  8  Ala. 
230. 

Connecticut.  —  Bailey  v.  Lewis,  3  Day 
(Conn.)  450. 

Mississippi.  —  Whitfield  v.  Wool- 
dridge,  23  Miss.  183. 

AVw  York.  —  Jansen  v.  Ostrander,  i 
Cow.  (N.  Y.)  670. 

South  Carolina. — State  Treasurers 
V.  Bates,  2  Bailey  L.  (S.  Car.)  362. 

Virginia.  —  Governor  v.  McCulloch, 
2  Gratt.  (Va.)    175. 

Bond  to  Official  Obligee.  —  In  a  bond 
given  by  the  supervisor  of  a  town  of 
Westchester  county  under  the  provision 
of  the  statute  requiring  every  super- 
visor to  execute  and  deliver  to  the  town 


clerk  of  his  town  a  bond  conditioned 
for  the  faithful  discharge  of  his  duties, 
the  person  holding  the  office  of  town 
clerk  at  the  time  was  named  as  obligee, 
he  being  described  as  town,  clerk,  and 
the  penal  sum  made  payable  "  to  the 
said  town  clerk  or  his  successors  in 
office,"  In  an  action  on  the  bond  by 
the  obligor's  successor  it  was  held  that 
the  bond  was  not  to  the  individual 
obligee,  but  to  the  officer,  and  was  in 
effect  a  bond  to  the  town,  and  that  as 
such  an  action  might  be  maintained 
thereon  by  the  plaintiff  as  supervisor 
of  the  town  to  enforce  the  liability  to 
the  town.  Sutherland  v.  Carr,  E5  N. 
Y.  105.  And  see  also  Hopkins  f.  Plain- 
field,  7  Conn.  286,  where  it  is  held  that 
a  bond  to  the  treasurer  of  a  town 
may  be  sued  on  in  the  name  of  the 
town. 

An  Action  Against  a  County  Tax  Col- 
lector and  his  sureties  is  properly 
brought  in  the  name  of  the  governor, 
the  obligee  in  the  bond,  or  his  succes- 
sor in  office,  for  the  use  of  the  particu- 
lar county.  Nabors  v.  Governor,  3 
Stew.  &  P.  (Ala.)  15. 

Name  of  Official  Obligee  Begarded  aa 
Surplusage.  —  In  the  case  of  Findley  v. 
Tipton,  4  Hayw.  (Tenn.)  216,  it  ap- 
peared that  a  constable's  bond  was 
given  to  J.  S.,  governor,  etc.,  though 
W.  B.  was  in  fact  governor.  The  court 
held  that  the  name  of  J.  S.  might  be 
rejected  as  surplusage  and  that  the 
bond  was  good  without  inserting  the 
name  of  the  obligee. 

Where  an  official  bond  is'  made  pay- 
able to  the  governor  of  the  state 
eo  nomine  and  his  successors  in  office, 
if  suit  be  brought  in  the  name  of 
the  nominal  obligee,  describing  him 
officially,  who  was  superseded  in  office 
before  the  commencement  of  the 
action,  it  will  be  regarded  as  an  action 
by  the  governor,  and  the  name  of 
the  individual  obligee  will  be  treated 
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remote  or  immediate.*  And  it  is  not  necessary  to  the  mainte- 
nance of  such  a  suit  that  there  should  be  an  assignment  of  the 
bond.* 

Invalid  Statutory  Bond  —  Enforceable  as  Common-Law  Secxxrity.  —  Where  a 
bond  payable  to  a  public  official  and  his  successors  in  office  is 
invalid  as  a  statutory  bond  and  is  enforceable  only  as  a  common- 
law  security,  the  action  can  be  maintained  only  in  the  name  of 
the  obligee,  or  if  he  be  dead,  his  personal  representative.' 

Nominal  Obligee  as  Plaintiff  After  Expiration  of  Term.  —  Such  an  action 
may,  it  has  been  held,  be  brought  either  in  the  name  of  the 
nominal  obligee  or  that  of  a  successor  in  office.*  But  it  must 
appear  that  the  action  is  one  maintained  by  the  obligee  in  his 
official  capacity  or  by  the  office  itself,  for  such  a  suit  in  the  indi- 
vidual name  of  a  former  official  cannot  be  sustained.' 

(5)  In  Action  for  Misconduct  of  Officer  on  Execution  —  Plaintiff 
in  Execution.  —  Where  a  sheriff  in  whose  hands  an  execution  has 
been  placed  has  been  guilty  of  misconduct  or  neglect,  the  action 
on  his  bond  must  be  on  the  relation  of  the  plaintiff  in  the  execution, 
and  not  that  of  the  parties  for  whose  benefit  the  execution  issued,* 


as  surplusage.  Bagby  v.  Chandler,  8 
Ala.  230. 

In  an  action  on  an  official  bond  in- 
stituted by  the  official  successor  of  the 
obligee,  the  declaration  may  state  the 
bond  to  have  been  made"  to  the  plain- 
tiff."    Phillips  V.  Governor,  2  Ark.  382. 

Qualification  of  Official  Obligee.  —  The 
collector  of  a  school  district  who  has 
never  qualified  by  taking  the  official 
oath  prescribed  by  the  Vermont  Con- 
stitution, pt.  2,  §  2g,  cannot  maintain 
an  action  on  the  official  bond  of  a  con- 
stable for  money  collected  but  not  paid 
over.     Houston  v.  Russell,  52  Vt.  no. 

1.  Phillips  V.  Governor,  2  Ark.  382. 

2.  State  Treasurers  v.  Bates,  2  Bailey 
L.  (S.  Car.)  362. 

S.  Wilson  V.  Cantrell,  19  Ala.  642; 
Calhoun  v.  Lunsford,  4  Port.  (Ala.) 
345;  Taylor  v.  Arthur,  9  Smed.  &  M. 
(Miss.)  183;  Governor  v.  Twitty,  i  Dev. 
L.  (N.  Car.)  153;  Jones  v.  Wiley,  4 
Humph.  (Tenn.)  146. 

Where  the  Law  Requires  that  a  Col- 
lector's Bond  be  given  to  the  governor, 
an  i  it  is  given  to  the  judge  of  the 
County  Court,  his  successor  cannot 
maintain  an  action  on  it.  Calhoun  v. 
Lunsford,  4  Port.  (Ala.)  345. 

Under  a  statute  (How.  &  H.  729)  pro- 
viding that  the  keeper  of  the  peniten- 
tiary should  execute  a  bond  to  the 
state,  with  security,  conditioned  for  the 
faithful  performance  of  the  duties  of 
his  office,  a  bond  executed  by  that 
officer  to  the  governor  of  the  state  and 


his  successors  in  office  is  not  a  valid 
statutory  bond,  and  cannot  be  sued 
upon  in  the  name  of  the  governor. 
Tucker  v.  Hart,  23  Miss.  548. 

4.  Governor  v.  McCulloch,  2  Gratt. 
(Va.)  175. 

Suit  in  Name  of  Nominal  Obligee  After 
Expiration  of  Term.  —  In  the  case  of 
Bagfby  v.  Chandler,  8  Ala.  230,  it  was 
said  that  the  duties  for  the  perform- 
ance of  which  the  obligors  bound  them- 
selves attached  not  to  the  person,  but 
to  the  office,  of  the  obligee,  and  that  an 
action  might  be  maintained  in  the 
name  of  the  governor  without  designat- 
ing him  by  name;  and  the  court  held 
that  the  name  of  the  obligee  might  be 
considered  as  surplusage  and  the  suit 
considered  as  one  brought  in  the  name 
of  the  governor  for  the  use  of  the  party 
injured  by  the  breach  of  the  condition 
of  the  bond,  and  therefore  maintain- 
able after  the  expiration  of  the  term  of 
the  nominal  obligee  as  governor. 

6.  Bagby  v.  Baker,  18  Ala.  653. 

6.  Thompson  v.  Miller,  56  Cal.  425; 
Brooks  V.  Gibbs,  2  Jones  L.  (N.  Car.) 
326;  Governor  v.  Hinchman,  i  Gratt. 
(Va.)  156. 

Neglect  to  Levy  Attachment  —  Action 
by  Plaintiff  Therein. —  In  Thompson  v. 
Miller,  56  Cal.  425,  it  appeared  that  an 
action  had  been  brought  against  the 
maker  and  two  indorsers  of  a  promis- 
sory note,  at  the  request  of  the  second 
indorser,  and  that  an  attachment  was 
issued  and  placed  in  the  hands  of  the 
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or  the  defendant  therein.*  But  under  a  statute  relating  to 
actions  on  constables'  bonds  it  has  been  held  that  for  the  failure 
of  such  an  official  to  return  an  execution  an  action  may  be  main- 
tained by  the  defendant  in  the  execution  or  by  any  person  injured 
by  the  officer's  default,  as  well  as  by  the  plaintiff  in  the  execution.* 
b.  Under  Statutes  —  (i)  Generally.  —  Without  examining 
or  referring  to  all  the  various  state  statutes  which  have,  from  time 
to  time,  been  enacted  on  this  subject,  it  may  be  said  generally 
that  the  common-law  rules  have  been  almost  entirely  superseded 
by  statutory  provisions,  the  general  effect  of  which  is  to  "supply 
the  privity"  deemed  necessary  by  the  early  authorities  and  give  a 
right  of  action  on  an  official  bond  to  any  person  injured  by  its 
breach.'     Thus  it  has  been  held  that  though  the  official  bond  of 


sheriff  with  instructions  to  levy  upon 
the  property  of  the  maker  and  first  in- 
dorser.  The  sheriff,  however,  failed  to 
make  this  levy,  whereby  the  second  in- 
dorser  was  compelled  to  pay  the  debt. 
It  was  held  that  an  action  could  not  be 
maintained  against  the  sheriff  and  his 
sureties  by  the  second  indorser,  as  the 
sheriff  owed  no  duty  with  reference  to 
the  attachment  to  such  indorser,  but 
only  to  the  plaintiff  in  the  action  in 
which  the  attachment  issued. 

A  Defendant  in  an  Execntion  paid  the 
money  to  the  sheriff  who  had  the  writ 
in  his  hands;  the  sheriff  failed  to  make 
return  of  the  money  or  process.  A 
second  execution  issued,  upon  which 
the  defendant  therein  (the  relator  in  the 
action  at  bar)  paid  the  money  again. 
It  was  held  that  he  could  not  bring  an 
action  against  the  sheriff  on  his  official 
bond  for  failing  to  make  the  proper  re- 
turn, only  the  plaintiff  in  the  execution 
having  such  right.  The  relator's  rem- 
edy was,  it  was  held,  to  have  the  sec- 
ond execution  set  aside  on  motion,  or 
to  sue  the  plaintiff  in  the  execution  for 
money  had  and  received  as  having 
been  paid  under  a  mistake.  Brooks  v. 
Gibbs,  2  Jones  L.  (N.  Car.)  326. 

1.  Morrow  v.  Governor,  Hard.  (Ky.) 
496. 

2.  Rowland  v.  Wood,  4  Dana  (Ky.) 
194. 

A  Defendant  in  Execution  may  main- 
tain an  action  on  an  officer's  bond  for 
surplus  proceeds  remaining  after  dis- 
charge of  all  legal  demands  under 
the  wril.  State  v.  Clymer,  3  Houst. 
(Del.)  20. 

3.  Statutes  "Supplying  Privity."  — 
Where  it  is  provided  by  statute  that  an 
official  bond  made  payable  to  the  gov- 
ernor of  a  state  may  be  sued  upon  by 


any  person  aggrieved,  "  the  statute," 
it  has  been  said,  "  supplies  the  privity 
by  giving  the  right  of  action. ' '  Ruther- 
ford V.  Raley,  34  Ga.  173. 

Bond  to  Town  Clerk  —  Action  by  Super- 
visor. —  Though  an  official  bond  is 
made  payable  to  a  town  clerk,  an  ac- 
tion thereon  may  by  statute  be  properly 
instituted  in  the  name  of  the  super- 
visors of  the  town.  Sutherland  v. 
Carr,  85  N.  Y.  105. 

Proper  Party  Plaintiff —  Construction  of 
Statute.  —  In  Sweetwater  County  v. 
Young,  3  Wyoming  684,  it  was  held 
that  the  constitutional  provision  that 
actions  on  the  bonds  of  territorial 
officers  should  be  instituted  in  the 
name  of  the  state  did  not  embrace  ac- 
tions on  the  bonds  of  county  officers,  as 
it  was  further  provided  in  the  same  in- 
strument that  county  officers  under  the 
territory  should  hold  over  and  their 
bonds  continue  in  force  until  the  elec- 
tion of  their  successors,  and  the  effect 
of  a  territorial  statute  providing  that 
counties  should  sue  on  the  official 
bonds  of  their  officers  in  their  corporate 
names  was  left  unimpaired. 

In  Sacramento  County  v.  Bird,  31 
Cal.  66,  it  was  held  that  an  action  on 
the  official  bond  of  a  defaulting  county 
treasurer  was  properly  brought  in  the 
name  of  the  plaintiff,  the  board  of 
supervisors,  the  money  converted  being 
the  money  of  the  county,  the  county 
therefore,  being  the  real  party  in  in- 
terest, an  act  of  the  legislature  em- 
powering the  board  of  supervisors  to 
sue  in  behalf  of  the  county  in  the  cor- 
porate name. 

Action  on  Informal  Bond.  —  The  bond 
of  a  town  treasurer,  informal  only  in 
that  it  is  executed  to  the  supervisors  of 
the  town  or  their  successors  in  office. 
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a  tax  collector  was  properly  made  payable  to  the  state,  an  action 
might  be  maintained  by  the  county,  as  the  person  injured  or 
aggrieved,  on  account  of  the  failure  of  the  principal  in  the  bond 
to  pay  over  or  account  for  moneys  collected  as  county  taxes.  ^ 

Where  a  Municipal  or  Public  Corporation  has  been  injured  by  the  breach 
of  an  oflficial  bond,  it  is  generally  provided  by  statute  that  the 


action  shall  be  instituted  on  the  relation  of  some  designated  offi- 
cial, with  which  direction  it  is  essential  to  comply.* 


instead  of  to  "  tha  town  by  its  name," 
is  valid,  and  an  action  thereon  may  be 
maintained  by  the  town.  Platteville 
V.  Hooper,  63  Wis.  381. 

Suit  by  Village  on  Collector's  Bond.  — 
Although  no  express  authority  is  given 
to  a  village  corporation,  by  its  act  of 
incorporation,  for  the  prosecution  of 
suits  for  debts  and  other  demands,  it 
may,  it  has  been  held,  under  the  gen- 
eral powers  conferred  on  all  corpora- 
tions, sue  upon  the  official  bond  ex- 
ecuted to  the  trustees  of  the  corpora- 
tion by  the  village  collector.  Warren 
V.  Philips,  30  Barb.  (N.  Y.)  646. 

Action  on  Constable's  Bond  —  New  York. 

—  An  action  against  the  sureties  upon 
the  official  bond  of  a  constable  of  the 
city  of  New  York,  given  pursuant  to 
the  requirements  of  section  147  of  2 
Rev.  Laws  of  1813.  to  recover  for  a 
wrongful  act  done  by  the  constable  in 
his  official  capacity,  must  be  prosecuted 
in  the  name  of  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  New 
York.  New  York  v.  Brett,  2  Hilt.  (N. 
Y.)  560. 

1.  Dudley  z/.  Chilton  County,  66  Ala. 

593- 
Action  by  County  Where  State  Obligee. 

—  In  Wyoming  it  is  provided  by  statute 
(Rev.  Stat.  1887,  §  2383)  that  a  county 
may  sue  in  its  corporate  name  upon 
any  official  bond  of  any  of  its  officers, 
and  this  though  the  state  is  the  obligee 
named  in  such  instrument.  Sweet- 
water County  V.  Young,  3  Wyoming 
684. 

Oregon  Statute.  —  Under  a  statute 
providing  that  the  undertaking  of  a 
public  officer  to  the  state  or  a  county 
shall  be  a  security  to  the  state  or 
county,  as  the  case  may  be,  and  that 
when  the  officer  perfects  his  bond  any 
person  injured  by  his  misconduct,  or 
who  is  by  law  entitled  to  the  benefit  of 
the  security,  may  maintain  an  action 
thereon  in  his  own  name,  the  county  in 
which  taxes  for  county  and  state  pur- 
poses are  levied,  being  the  owner  there- 
of when  collected,  as  well  as  of  taxes 


levied  for  school  purposes  till  appor- 
tioned to  the  several  school  districts,  is 
a  proper  party  to  an  action  on  the  offi- 
cial bond  of  a  tax  collector  of  the 
county,  although  it  runs  in  the  name  of 
the  state.     Hume  v.  Kelly,  28  Oregon 

393- 

2.  Action  on  Bond  of  County  Treastirer 
—  On  Relation  of  Auditor.  —  An  action 
against  an  ex-treasurer  of  a  county  and 
his  sureties,  on  his  official  bond,  should 
be  prosecuted  in  the  name  of  the  state 
on  the  relation  of  the  auditor  of  the 
county,  and  not  on  the  relation  of  the 
acting  treasurer;  and  if  such  action  be 
instituted  on  the  relation  of  the  latter 
officer,  it  will  be  irregular,  and  cannot 
be  deemed  to  be  amended  in  the  appel- 
late court.     Snyder  v.  State,  21  Ind.  77. 

Not  on  Relation  of  Township.  —  Un- 
der a  statute  providing  that  if  any 
treasurer  shall  wrongfully  refuse  or 
neglect  to  pay  over  money,  the  county 
auditor,  on  being  instructed  to  that 
effect  by  the  auditor  of  the  state  or  by 
the  board  of  county  commissioners, 
shall  cause  suit  to  be  instituted  against 
such  county  treasurer  and  his  sureties, 
an  action  on  the  official  bond  of  a 
county  treasurer  for  failure  to  pay 
over,  as  required  by  law,  funds  in  his 
hands  as  treasurer  belonging  to  the 
township,  should  be  prosecuted  on  the 
relation  of  the  auditor  of  the  county, 
and  not  on  the  relation  of  the  town- 
ship.    Taggart  v.  State,  49  Ind.  42. 

Nebraska  Statute.  —  Where  it  is  pro- 
vided by  statute  that  "  if  any  county 
treasurer  shall  fail  to  make  return,  fail 
to  make  settlement,  or  fail  to  pay  over 
all  money  with  which  he  may  stand 
charged,  at  the  time  and  in  the  man 
ner  prescribed  by  law,  it  shall  be  the 
duty  of  the  county  clerk,  on  receiving 
instructions  for  that  purpose  from  the 
state  auditor  or  from  the  county  com- 
missioners of  his  county,  to  cause  suit 
to  be  instituted  against  such  treasurer 
and  his  sureties,  or  any  of  them,  in  the 
District  Court  of  his  county,"  a  suit  in 
behalf  of  the  public  against  such  offi« 
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(2)  Assignee  of  Bond.  —  By  some  statutes  provision  has  been 
made  for  assigning  the  bond  to  the  person  desiring  to  maintain 
an  action  thereon.* 

(3)  Actions  "  For  the  Use''  or  "  On  the  Relation  "  of  ^'  Injured 
Party y  —  In  a  number  of  states  it  is  provided  generall}'  that  any 
person  injured  by  the  breach  of  an  official  bond  may  maintain  an 
action  thereon  for  his  use  or  as  relator  in  the  name  of  the  obligee 
in  the  bond.*     Some  courts  have,  indeed,  it  would  seem  without 


cial  must  be  instituted  as  directed,  and 
the  petition  must  allege  that  it  is  so  in- 
stituted. Albertson  v.  Stale,  9  Neb. 
429. 

County  Tax  Collector.  —  In  California, 
by  Stat.  1S61,  p.  431,  the  district  at- 
torney of  the  county  was  authorized  of 
his  own  volition,  with  or  without  in- 
structions from  the  controller  of  the 
state,  the  County  Court,  or  the  board 
of  supervisors  of  a  county,  to  bring  an 
action  on  the  official  bond  of  a  county 
tax  collector  upon  his  refusal  or  wilful 
neglect  for  a  period  of  five  days  to 
make  payments  and  settlements  with 
the  treasurer  and  auditor  of  his  county. 
People  V.  Love,  25  Cal.  520. 

Thongli  an  Official  Bond  Be  Made  Fay- 
able  to  the  Commonwealth,  the  justices  of 
the  County  Court,  as  relators,  may  by 
statute  maintain  an  action  in  the  name 
of  the  commonwealth,  for  the  benefit 
of  the  county,  upon  the  bond  of  the 
sheriff  for  the  collection  of  the  county 
levy.      Com.    v.    Brashears,    4    Dana 

(Ky.)47i. 

Action  on  Belation  of  Successor  in  Office. 
—  In  Hiatt  v.  State,  no  Ind.  472,  it 
was  held  that  the  proper  relator  in  an 
action  on  an  outgoing  official's  bond 
for  failure  to  pay  over  money  to  his 
successor  was  such  successor  himself. 
The  court  said:  "  There  is  no  valid 
reason  why  the  officer  to  whom  the 
money  must  be  paid  should  not  be  the 
relator,  and  the  authorities  declare  that 
such  a  person,  as  relator,  may  main- 
tain the  action."  Citing  Montgomery 
V.  Com..  I  T.  B.  Mon.  (Ky.)  197; 
Hawkins  v.  Com.,  3  A.  K.  Marsh. 
(Ky.)  339;  Hunnicutt  v.  Kirkpatrick, 
39  Ark.  173;  Haynesz/.  Butler,  30  Ark. 
71;  and  Lane  v.  Kasey,  i  Mete.  (Ky.) 
412. 

Township  Trustee.  —  An  action  on 
the  bond  of  a  defaulting  former  town- 
ship trustee  to  recover  moneys  belong- 
ing to  the  civil  and  school  funds  of  the 
township  may  be  brought  on  the  rela- 
tion of  the  trustee's  successor  in  his 
capacity  of  township  and  school  trustee 


jointly.  Robinson  v.  State,  60  Ind. 
26. 

School  Commissioner.  —  Under  a  stat- 
ute providing  that  where  any  school 
commissioner  has  gone  out  of  office  it 
shall  be  lawful  for  his  successor  to 
cause  to  be  brought  any  suit  on  the 
official  bond  of  his  predecessor  for  any 
violation  of  the  condition  of  such  bond, 
and  that  the  suit  shall  be  brought  in 
the  name  of  the  state  on  the  relation 
of  such  person  as  may  by  virtue  of 
such  act  have  power  to  cause  such  suit 
to  be  brought,  a  suit  on  the  bond  of  a 
school  commissioner  who  has  gone  out 
of  office  must  be  brought  in  the  name 
of  the  state  on  the  relation  of  the  com- 
missioner's successor,  and  a  suit  on 
the  relation  or  for  the  use  of  any  in- 
habitants of  the  township  cannot  be 
sustained.  State  v.  Wright,  8  Blackf. 
(Ind.)  65. 

Official  Successor  Not  Proper  Relator. 
—  In  Gilbert  v.  Board  of  Education,  45 
Kan.  31,  it  was  held  that  the  board  of 
education  was  the  proper  party  plain- 
tiff to  an  action  on  the  bond  of  a  de- 
faulting ex-treasurer,  and  not  such 
official's  successor  in  office. 

1.  In  Tennessee,  under  Act  1777,  c.  8, 
§  2,  no  suit  could  be  instituted  on  a 
sheriff's  bond  in  the  name  of  the  gov- 
ernor for  the  use  of  the  relator  without 
an  assignment  of  the  bond  by  the  gov- 
ernor to  the  person  injured.  Governor 
V.  Hunt,  3  Yerg.  (Tenn.)479.  And  see 
Van  De  Casteele  v.   Cornwall,   5  Cal. 

419. 

2.  California  Polil.  Code,  §  958,  pro- 
vides that  "  all  official  bonds  must  be 
*  *  *  made  payable  to  the  state  of 
California,"  and  section  961  provides 
that"  every  official  bond  executed  by 
any  officer  pursuant  to  law  is  in  force 
and  obligatory  upon  the  principal  and 
sureties  therein  to  and  for  the  state 
of  California,  and  to  and  for  the  use 
and  benefit  of  all  persons  who  may  be 
injured  or  aggrieved  by  the  wrongful 
act  or  default  of  such  officer  in  his  offi- 
cial capacity." 
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express  statutory  sanction,  entertained  suits  on  official  bonds  in 


Kentucky.  —  The  plaintiff  or  defend- 
ant in  an  execution  or  any  person  in- 
jured by  the  failure  of  a  constable  to 
return  a  process  may,  as  relator,  main- 
tain an  action  on  his  official  bond. 
Rowland  v.  Wood,  4  Dana  (Ky.)  194. 

Maryland.  —  The  general  rule  in 
Maryland  is  that  the  action  on  an  offi- 
cial bond  is  brought  in  the  name  of  a 
state  or  county  or  official  obligee  for 
the  use  or  upon  the  relation  of  the  per- 
son injured.     Ing  v.  State,  8  Md.  287. 

Massachusetts.  —  Pub.  Stat.  1882,  c. 
27.  S  115,  provides  that  any  person  in- 
jured by  the  breach  of  the  condition  of 
a  constable's  bond  "may  at  his  own 
expense  institute  a  suit  thereon  in  the 
name  of  the  town,  and  like  proceedings 
shall  be  had  as  in  a  suit  by  a  creditor 
on  an  administration  bond."  See  Fall 
River  v.  Riley,  138  Mass.  336.  Or, 
where. the  treasurer  of  a  municipality 
is  obligee,  a  person  injured  may  insti- 
tute an  action  thereon  in  the  name  of 
such  treasurer.  Tracy  v.  Merrill,  103 
Mass.  280. 

Minnesota.  —  la  Mower  County  v. 
Smith,  22  Minn.  97,  it  was  observed 
that  as  a  general  rule  under  the  Minne- 
sota statutes  the  proper  parties  plaintiff 
on  an  official  bond  are  the  same  as  they 
would  be  if  the  action  were  brought, 
not  on  the  bond,  but  on  the  liability 
which  the  bond  is  given  to  secure. 

Mississippi.  —  Code  1857,  art.  188, 
gave  a  remedy  on  the  bond  of  the 
sheriff,  or  other  public  officer,  to  any 
person  who  had  sustained  an  injury 
by  the  misfeasance  or  nonfeasance  of 
the  officer,  the  suit  to  be  instituted  in  the 
name  of  the  state  for  the  use  of  the 
person  injured.  See  James  v.  State,  49 
Miss.  420. 

New  York.  —  On  a  constable's  official 
bond  to  the  people,  any  person  to 
whom  the  constable  has  become  liable 
may  maintain  an  action  of  debt  in  the 
name  of  the  people,  without  obtaining 
leave  from  any  court.  People  v. 
Holmes,  2  Wend.  (N.  Y.)  281;  Lawton 
V.  Erwin,  9  Wend.  (N.  Y.)  233. 

North  Carolina.  —  By  Code  1891,  it  is 
provided  that  an  official  bond  may  be 
put  in  suit  in  the  name  of  the  state,  for 
the  benefit  of  any  person  injured  by  a 
breach  of  the  condition.  See  Speight 
V.  Staton,  104  N.  Car.  44;  Joyner  v. 
Roberts,  112  N.  Car.  iii;  Carmichael 
V.  Moore,  88  N.  Car.  29.  Such  a  suit 
should,  it  is  believed,  be  instituted  in 


the  name  of  the  state,  on  the  relation 
of  the  person  injured.  Joyner  v.  Rob- 
erts, 112  N.  Car.  III.  And  see  Wilson 
V.  Pearson,  102  N.  Car.  290.  But 
where  the  action  is  against  the  officer 
alone  for  a  statutory  penalty,  it  may 
be  brought  simply  in  the  individual 
name  of  the  plaintiff.  Maggett  v.  Rob- 
erts, 108  N.  Car.  174. 

Ohio.  —  County  commissioners  can 
maintain  an  action  in  the  name  of  the 
state  for  their  use,  upon  the  clerk's  offi- 
cial bond,  to  recover  costs,  fines,  and 
other  money  required  bylaw  to  be  paid 
over  to  the  county  treasurer,  and  their 
right  of  action  in  this  regard  is  not 
superseded  by  the  Act  March  22,  1850, 
providing  a  penalty  against  the  clerk 
and  his  sureties  for  such  neglect  of 
duty.     State  v.  Orr,  16  Ohio  St.  522. 

Texas.  —  The  statute  permits  an  ac- 
tion to  be  maintained  on  the  official 
bond  of  a  clerk  of  court  by  any  person 
injured  by  a  breach.  Crews  v.  Taylor, 
56  Tex.  461. 

Wyoming.  —  It  is  provided  by  Rev. 
Stat.  1887,  ^  1907,  that  "  every  official 
bond  of  any  county  officer,  where  not 
otherwise  provided  by  law,  shall  be 
payable  to  the  people  of  the  territory 
of  Wyoming,  and  an  action  shall  lie 
thereon  to  the  use  of  any  party 
aggrieved,  in  the  name  of  the  people." 
See  Sweetwater  County  v.  Young,  3 
Wyoming  684. 

"Psee  Must  Be  Relator,  —  In  Indiana, 
by  Rev.  Stat.  1843,  suits  on  official 
bonds  must  be  brought  on  the  relation 
of  the  person  for  whose  use  they  are 
prosecuted.  State  v.  Votaw,  8  Blackf, 
(Ind.)  2. 

In  all  such  suits,  it  has  been  held, 
the  usee  is  regarded  as  representing  the 
beneficial  right.  James  v.  State,  49 
Miss.  420;  Ing  V.  State,  8  Md.  287. 
And  see  Wilson  v.  Cantrell,  19  Ala. 
642. 

In  East  St.  Louis  v.  Renshaw,  153 
111.  491,  however,  which  was  an  action 
on  the  official  bond  of  a  city  officer,  it 
was  held  that  the  obligee  city  was  the 
real  plaintiff,  although  the  action  was 
brought  for  another'?  use;  and  that  the 
penalty  could  not  be  invoked  if  the  city 
had  misled  the  officer  by  giving  contra- 
dictory orders. 

But  the  mere  fact  that  an  action  on 
an  official  bond  is  brought  in  the  name 
of  one  party  for  the  use  of  another  does 
not  raise  the  question  of  the  transfer  of 
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the  name  of  the  obligee  for  the  use  of  or  on  the  relation  of 
another.* 

Who  Is  liyured  Party.  —  Under  such  statutes  as  the  foregoing  the 
state  alone,  or  whoever  is  the  formal  obligee,  cannot,  unless  for 
its  own  benefit,  maintain  an  action  on  the  bond ;  nor,  with  such 
exception,  can  any  action  be  maintained  but  on  the  relation  of 
the  person  so  designated  by  the  statutes.*     A  plaintiff  who  sues 


a  mere  right  of  action  and  the  legality 
or  illegality  of  such  a  transaction. 
Governor  v.  Powell,  lo  Ala.  544. 

Bemedy  by  Scire  Facias—  Vermont.  — 
In  Fuller  v.  Holmes,  i  Aik.  (Vt.)  iii,  it 
was  held  that  under  the  statutes  an  ac- 
tion of  debt  on  a  sheriff's  official  bond 
to  the  county  treasurer  could  not  be 
sustained  by  such  treasurer  at  the  in- 
stance and  for  the  benefit  of  an  in- 
dividual alleged  to  have  sustained 
injury  by  the  official  misconduct  of  the 
principal  in  the  bond,  the  remedy  of 
such  individuals  being  confined  to  scire 
facias  on  the  bond  in  their  own  names. 

Assignee  of  Judgment  as  Belator.  —  In 
Indiana  a  judgment  may  be  assigned 
by  statute  so  as  to  authorize  the 
assignee  to  be  the  relator  in  a  suit  on 
the  official  bond  of  the  justice  render- 
ing the  judgment  for  the  money  col- 
lected by  the  justice  on  the  judgment. 
Hooker  v.  State,  7  Blackf.  (Ind.)  272. 

Name  of  Belator  to  Be  Indorsed  on  Pro- 
cess.—  In  New  Jersey  \X.  is  required  by 
the  second  section  of  the  Act  of  Febru- 
ary 10,  1840,  that  in  all  actions  on  con- 
stables' bonds  the  name  of  the  person 
for  whose  use  the  action  is  instituted 
must  be  indorsed  upon  the  first  process 
and  inserted  in  the  declaration.  Wiley 
V.  Paterson  Tp.,  18  N.  J.  L.  440. 

In  Indiana  the  provision  is  that  in  an 
action  on  an  official  bond  in  the  name 
of  the  state,  on  relation,  etc.,  the  re- 
lator's name  must  appear,  either  in  the 
body  of  the  writ  or  by  indorsement 
thereon.  State  v.  Anderson,  7  Blackf. 
(Ind.)  222;  State  v.  Leonard,  7  Blackf. 
(Ind.)  223.  And  it  has  been  held  that 
an  indorsement  of  "  congressional 
township  numbered  11,"  etc.,  where 
the  relator's  true  corporate  name  was 
"  the  inhabitants  of  congressional 
township  No.  11,"  etc.,  was  not  a  suffi- 
cient  compliance  with  the  requirement. 
State  V.  Anderson,  7  Blackf.  (Ind.)  222. 

In  yJ/rtry/aW  ithasbeen  said  that  the 
uniform  practice  in  suits  on  official 
bonds  is  to  cause  the  names  of  the  par- 
ties for  whose  use  the  suit  is  prosecuted 
to  be  indorsed  on  the  writ  and  declara- 
tion.    Ing  V.  State,  8  Md.  287. 


1.  It  has  been  held  that  a  county 
treasurer  might  bring  an  action  in  the 
name  of  the  county,  for  his  own  use, 
on  the  official  bond  of  a  tax  collector 
who  had  failed  to  turn  over  taxes  col- 
lected by  him,  although  the  statute 
in  reference  to  collectors'  bonds  did 
not  expressly  authorize  such  a  suit. 
Caruthers  v.  Presidio  County,  4  Tex. 
Civ.  App.  529.  This  position  was 
maintained,  though  in  the  absence  of 
express  statutory  provision,  simply  on 
the  general  principles  governing  offi- 
cial bonds.  And  see  Crews  v.  Taylor, 
56  Tex.  465;  East  St.  Louis  v.  Flanni- 
gan,  26  111.  App.  44g. 

2.  State  Alone  Cannot  Maintain  Action. 

—  Although  the  state  must  be  a  party, 
yet  neither  the  state  alone  nor  a  person 
merely  authorized  by  the  state  can 
maintain  an  action  on  the  official  bond 
of  the  clerk  of  the  Court  of  Common 
Pleas,  in  South  Carolina,  for  his  neg- 
lect to  record  the  judgments  of  that 
court.  No  one  can  maintain  such  an 
action  except  the  person  injured. 
Treasurers  v.  Ross,  4  McCord  L.  (S. 
Car.)  273. 

Most  Be  for  Use  of  Party  Injured.  —  No 
one  bul  the  party  injured  by  the  breach 
of  a  sheriff's  bond,  given  to  the  gov- 
ernor, can  maintain  an  action  on  the 
bond  in  the  name  of  the  governor  for 
his  own  use.  The  governor,  in  his 
own  name  or  as  governor,  cannot  main- 
tain such  an  action.  There  must  be  an 
individual  relator.  Harrison  v.  Brown, 
I  Swan  (Tenn.)  272. 

All  Members  of  Partnership  to  Be  Joined. 

—  Where  claims  put  into  a  constable's 
hands  for  collection  belong  to  a  part- 
nership, all  the  members  of  the  firm, 
being  in  law  the  "  persons  injured," 
must  be  relators,  in  an  action  for  a 
breach  of  the  constable's  bond  in  not 
collecting  such  claims,  notwithstanding 
any  private  agreement  or  arrangement 
among  the  partners  as  to  the  beneficial 
interest  in  the  proceeds  of  the  claims. 
State  V.  Lightfoot,  2  Ired.  L.  (N.  Car.) 
306. 

The  Person  to  Whom  Money  Is  Dae  on 
a  claim   put  into  the  hands  of  a  con- 
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on  an  official  bond  for  the  statutory  penalty  given  for  failure  to 
discharge  an  official  duty  has  been  held  to  come  within  the  words 
"the  party  injured,"  under  the  code,  on  whose  relation,  therefore, 
an  action  may  be  maintained.* 

(4)  Action  in  Party  s  Ozvn  Name.  —  In  some  jurisdictions  pro- 
vision is  made  for  actions  on  official  bonds  in  the  name  simply  of 
the  injured  party.* 


stable  for  collection  should  be  the  re- 
lator in  an  action  brought  on  the  bond 
of  such  ofBcer  for  a  breach  of  his  duty 
in  relation  to  such  claim,  and  not  the 
agent  of  such  party,  though  the  claim 
had  first  been  put  into  his  hands,  he 
being  a  constable,  and  having  trans- 
ferred it  for  collection  to  the  person 
sued.  State  v.  Farmer,  10  Ired.  L.  (N. 
Car.)  45;  State  v.  Corpening,  10  Ired. 
L.  (N.  Car.)  58;  Governor  v.  Deaver,  3 
Ired.  L.  (N.  Car.)  56. 

In  Shook  V.  State,  6  Ind.  113,  it  was 
said  with  reference  to  the  proper  relator 
in  an  action  on  an  official  bond, 
the  alleged  breach  being  a  failure  to 
pay  over  money,  that  "  we  think  the 
board  of  commissioners,  the  treasurer, 
auditor,  or  any  other  officer  whom  the 
law  charged  with  the  duty  of  protect- 
ing and  preserving  the  fund  might 
properly  be  a  relator."  And  see  Inglis 
V.  State,  61  Ind.  212;  Vanarsdall  v. 
State,  65  Ind.  179;  Wolfe  v.  State,  90 
Ind.  16;  Hadley  v.  State,  66  Ind.  271; 
State  V.  Hebel,  72  Ind.  361. 

Action  Against  County  Treasurer.  — 
If  in  an  action  on  the  bond  of  a  county 
treasurer  the  complaint  avers  that  the 
money  which  the  treasurer  owes  and 
has  failed  to  pay  over  belongs  to  the 
county,  the  action  is  properly  brought 
in  the  name  of  the  county.  Mendocino 
County  V.  Morris,  32  Cal.  145. 

Action  Against  Sheriff.  —  In  Ruther- 
ford V.  Raley,  34  Ga.  173,  it  appeared 
that  the  relator,  as  attorney,  had  deliv- 
ered a  fi.  fa.  to  a  sheriff,  who  levied  it 
and  collected  the  amount  due  thereon, 
but  failed  to  pay  it  over.  The  relator, 
not  demanding  the  sum  from  the 
sheriff  as  promptly  as  he  might,  upon 
request  of  his  client,  himself  paid  over 
the  amount  with  interest,  and  then  in- 
stituted an  action,  in  the  name  of  the 
governor  for  his  use,  on  the  sheriff's 
official  bond.  The  action  was  held 
properly  maintainable  under  section  46 
of  the  Judiciary  Act  of  1799. 

Action  by  Either  State  or  Connty  Treas- 
urer. —  Either  the  state,  as  trustee  of 
an  express  trust,  or  the  county  treas- 
urer, as  the  real  party  in  interest  and 


entitled  to  receive  the  money,  may 
maintain  an  action  on  the  bond  of  a 
former  county  treasurer  for  the  amount 
of  school  funds  found  upon  settlement 
with  the  County  Court  to  be  due  from 
him.  Hunnicutt  v.  Kirkpatrick,  39 
Ark.  172.  And  see  Haynes  v.  Butler, 
30  Ark.  69. 

Not  Necessary  that  Ohligee  Should  Have 
Been  Injured.  —  A  municipal  corpora- 
tion, an  obligee  in  an  official  bond, 
may  maintain  an  action  to  the  use  of  a 
party  injured  by  a  breach,  although 
there  has  been  no  injury  to  the  obligee 
direct,  nor  liability  incurred  by  it  to 
the  person  injured  for  whose  use  the 
suit  is  brought.  East  St.  Louis  v. 
Flannigan,  26  111.  App.  449. 

Action  on  Sheriffs  Bond  for  Noncollec- 
tionof  Militia  Fines.  —  In  Indiana  it  has 
been  held  that  an  action  on  a  sheriff's 
bond  for  not  collecting  militia  fines  due 
to  the  county  seminaries  may  be 
brought  in  the  name  of  the  state,  on 
relation  of  the  treasurer,  who  is  trustee 
of  the  fund.  State  v.  M'Clane,  2 
Blackf.  (Ind.)  192. 

In  Kentucky,  however,  it  has  been 
held  that  the  paymaster  of  the  regi- 
ment is  the  proper  person  to  sue  on  a 
sheriff's  bond  for  his  failure  to  collect 
and  account  for  militia  fines.  Bartlett 
V.  Governor,  2  Bibb  (Ky.)  586. 

1.  Joynerz/.  Roberts,  112  N.  Car.  in. 

2.  In  Alabama,  on  all  official  bonds, 
the  person  aggrieved  by  the  wrongful 
act  or  negligence  of  an  officer  has  the 
right  to  sue,  and  must  sue  in  his  own 
name.  Dudley  v.  Chilton  County,  66 
Ala.  593;  Morrow  v.  Wood,  56  Ala.  5. 

In  Minnesota,  by  Gen.  Stat.  1894, 
§  5952,  it  is  provided  that  "  when  a 
public  officer  by  official  misconduct  or 
neglect  forfeits  his  official  bond  or  ren- 
ders his  sureties  liable  upon  an  official 
security,  any  person  injured  thereby 
or  who  is  by  law  entitled  to  the  benefit 
of  the  security  may  bring  an  action 
thereon  in  his  own  name." 

In  New  York  a  constable's  bond  given 
under  2  Rev.  Stat.  (8th  ed.),  p.  890, 
§  21,  may  be  sued  on  by  an  individual 
in  his  own   name.     Levin   v.  Robie,  5 
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2.  Defendant  —  a.  General  Rule.  —  The  proper  parties 
defendant  to  an  action  on  an  official  bond  are  one  or  more  or  all 
of  the  obligors  therein.* 

b.  By  What  Name  Described.  —  An  obligor  in  an  official 
bond  may  be  sued  by  the  name  which  he  has  subscribed  to  the 
bond,  whether  it  be  his  full  name  or  not;  and  if,  in  such  case,  the 
declaration  be  against  the  defendant  in  his  right  name,  though  it 
vary  from  that  in  the  process,  he  cannot,  even  at  common  law,  it 
has  been  held,  plead  in  abatement.* 

c.  Joinder  of  Defendants.  —  Whether  an  action  on  an  offi- 
cial bond  may  be  maintained  against  one  or  more  and  less  than 
all  of  the  obligors  therein,  or  a  joinder  of  all  as  parties  defendant 
is  requisite,  depends  simply  on  the  nature  of  the  obligation, 
whether  several,  or  joint  and  several,  or  joint  merely.^ 

(i)  Joint  Bonds.  —  Where  the  bond  is  joint,  it  is  essential  that 
all  the  obligors  should  be  joined  as  parties  defendant  in  an  action 
thereon.* 

(2)  Joint  and  Several  Bonds.  —  Where  the  liability  is  joint  and 
several,  all  may  be  joined,  or  one  or  more  or  any  number  less 
than  all  may  be  sued,  at  the  option  of  the  plaintiff.*     An  action 


N.  Y.  Misc.  Rep.  (Buffalo  Super.  Ct.) 
52q. 

In  Oregon  it  is  provided  by  Hill's 
Annot.  Laws  1892,  §  341,  that  "  when 
a  public  (■fficer  by  official  misconduct 
or  neglect  of  duty  shall  forfeit  his  offi- 
cial undertaking  or  other  security,  or 
render  his  sureties  therein  liable  upon 
such  undertaking  or  other  security,  any 
person  injured  by  such  misconduct  or 
neglect,  or  who  is  by  law  entitled  to  the 
benefit  of  the  security,  may  maintain 
an  action  thereon  at  law  in  his  own 
name,  against  the  officer  and  his  sure- 
ties, to  recover  the  amount  to  which  he 
may  by  reason  thereof  be  entitled." 
See  Hume  v.  Kelly,  28  Oregon  398. 

An  Assignee  of  a  Judgment  rendered 
against  a  sheriff  for  official  misconduct 
may  sue  in  his  own  name  to  recover 
the  amount  of  the  judgment  on  the 
sheriff's  official  bond.  Charles  v.  Has- 
kins,  II  Iowa  329. 

But  a  Suit  on  a  Sheriff's  Recognizance 
must,  it  has  been  held,  be  brought  in 
the  name  of  the  lawful  party  who  has 
the  right.  An  equitable  assignee  may 
have  his  name  "  marked  "  and  re- 
ceive the  proceeds  of  a  recovery,  but 
his  claim  cannot  be  the  subject  of  liti- 
gation in  the  pleadings.  Brownfield 
V.  Com.,  13  S.  &  R.   (Pa.)  265. 

A  Suit  in  Equity  for  the  breach  of  the 
condition  of  a  commissioner's  bond, 
given  under  the  West  Virginia  statute 

1 


and  payable  to  the  state,  may,  it  has 
been  held,  be  brought  in  the  name  of 
the  party  injured  by  such  breach,  and 
maintained  by  him,  and  the  state  need 
not  be  made  a  party  thereto.  Brooks 
V.  Miller,  29  W.  Va.  499. 

1.  See  the  cases  cited  in  succeeding 
notes. 

2.  Com.  V.  Hughe!',  10  B.  Mon. 
(Ky.)  160.  See  also  generally  article 
Names. 

3.  See  the  cases  cited  in  succeeding 
notes. 

4.  Sacramento  v.  Dunlap,  14  Cal. 
421;  People  V.  Hartley,  21  Cal.  585; 
People  V.  Love,  25  Cal.  520. 

What  Is  Joint  Bond.  —  In  the  case  of 
People  V.  Hartley,  21  Cal.  585,  the 
words  "  joint  and  several  "  were  not 
used,  but  "  severally  '  was;  but  the 
court  construed  the  latter  word  as  ap- 
plying only  to  the  various  sums  for 
which  the  sureties  bound  themselves, 
and  not  as  giving  legal  character 
to  their  liability,  holding  that  all  the 
obligors  therein  should  be  joined  as 
parlies  defendant.  But  compare  State 
Treasurers  v.  Bates,  2  Bailey  L.  (S. 
Car.)  362,  and  especially  State  v.  Pow- 
ers, 52  Miss.  198. 

5.  California.  —  People  v.  Love,  25 
Cal.  520;  Heppe  v.  Johnson,  73  Cal. 
265. 

Kansas. — Jenks  v.  School  Dist.  No. 
38,  18  Kan.  356. 
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may  be  maintained  against  the  sureties,  or  one  or  more  of  them, 
without  joining  the  principal,  or  against  the  principal  alone,  as 
well  as  against  the  principal  in  conjunction  with  any  of  the  sure- 
ties at  arbitrary  selection.* 

(3)  Several  Bonds.  —  Where  the  liability  is  several,  strictly,  not 
joint  or  joint  and  several,  the  different  obligors  must  be  severally 
sued.* 

(4)  Joinder  of  Different  Sets  of  Sureties.  —  Two  Distinct  Sets  of  Sure- 
ties on  Different  Bonds  for  different  terms  cannot  be  joined  as  parties 
defendant  in  one  action,  as  the  liability  of  one  set  of  sureties  is 
in  no  way  connected  with  or  dependent  upon  the  liability  of  the 
other.'  Nor  can  there  be  such  joinder  of  parties  defendant, 
because  the  state  cannot  ascertain  in  advance  on  which  bond  the 
liability  has  been  incurred.*  . . , 

titled  to  recover."  Compare,  however, 
Stale  Treasurers  v.  Bates,  2  Bailey  L. 
(S.  Car.)  362,  holding  that  a  provision 
in  the  Act  of  1795  that  the  sureties  to  a 
sheriff's  official  bond  shall  be  liable 
each  for  his  equal  part  of  the  penalty, 
and  for  no  more,  does  not  affect  their 
liability  to  a  joint  action  for  the  pen- 
alty. Execution,  however,  will  not  in 
such  case  be  enforced  against  the  sure- 
ties beyond  their  respective  parts  of 
the  penalty. 

3.  Oglesby  v.  State,  73  Tex.  658. 
See  also  Screwmen's  Benevolent  Assoc. 
V.  Smith,  70  Tex.  168,  in  which  case  a 
treasurer  of  a  corporation  was  sued 
upon  two  bonds  given  for  different 
terms  of  office,  and  a  motion  to  consoli- 
date the  suits  was  made  under  a  stat- 
ute providing  for  the  consolidation  of 
several  suits  pending  against  the  same 
defendant  "  for  causes  of  action  which 
may  be  joined."  The  court  refused 
the  motion  because  the  causes  of  action 
were  not  such  as  could  have  been 
joined;  Stayton,  C.  J.,  saying:  "  But  it 
would  seem,  when  actions  have  to  be 
brought  against  two  sets  of  sureties  on 
official  or  like  bonds,  given  by  a  princi- 
pal and  different  sureties,  to  secure  the 
faithful  performance  of  duty  by  the 
principal,  for  different  terms,  the  one 
succeeding  the  other,  that  one  action 
against  the  principal  and  all  the  sure- 
ties ought  to  be  permitted  when  the 
plaintiff  is  unable  to  state  and  prove 
clearly  where  a  misappropriation  of 
funds  occurred,  and  it  may  be  that 
legislation  on  this  subject  ought  to  be 
had.  However  this  may  be,  we  are 
not  authorized  to  depart  from  well- 
settled  rules  of  law  to  meet  what  may 
seem  to  be  hard  cases." 

4.  Oglesby  v.  State,  73  Tex.  658. 
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Mississippi.  —  Lewis  v.  Slate,  65  Miss. 
468. 

North  Carolina.  —  Guess  v.  Barbee, 
6  Ired.  L.  (N.  Car.)  279. 

Pennsylvania.  —  Beesom  v.  Com.,  13 
S.  &  R.  (Pa.)  249. 

South  Carolina.  —  Williamson  v. 
King,  McMuU.  Eq.  (S.  Car.)  41;  State 
Treasurers  v.  Bates,  2  Bailey  L.  (S. 
Car.)  362;  State  v.  Williams,  19  S.  Car. 
62. 

Death  of  Parties  Defendant  Pending  Ac- 
tion,—  Where,  pending  an  action  upon 
a  sheriff's  bond,  the  sheriff  and  one  of 
the  sureties  die,  the  plaintiff  may  pro- 
ceed against  the  surviving  sureties. 
Bullock  V.  King,  48  Ga.  550.  See  also 
generally  article  Death,  vol.  5,  pp.  835 
et  seq. 

1.  Lewis  V.  State,  65  Miss.  468; 
Guess  V.  Barbee,  6  Ired.  L.  (N.  Car.) 
279;  State  V.  Williams,  19  S.  Car.  62. 
And  see  Hixon  v.  Cupp,  5  Okla.  545. 

2.  Several  Liability.  —  State  v.  Powers, 
52  Miss.  198.  In  this  case  several  sure- 
ties had  signed  the  bond,  each  surety 
binding  himself  "  severally,  for  the 
sum,  and  the  sum  alone,  set  respec- 
tively opposite  their  names."  A  joint 
action,  it  was  held,  could  not  be  main- 
tained against  them  for  the  amount  of 
the  bond,  as  the  obligation  imposed  by 
such  language  is  several,  and  not  joint 
or  joint  and  several.  Campbell,  J., 
said:  "  Each  surety  may  be  sued  sep- 
arately for  the  sum  set  opposite  to  his 
name,  and  recovery  had,  upon  proper 
proof,  for  said  sum,  to  be  discharged 
upon  payment  of  the  damages 
assessed.  The  bond  should  be  treated 
as  the  bond  of  each  surety,  in  a  pen- 
alty equal  to  the  amount  set  opposite 
his  name,  and  recovery  had  accord- 
ingly,   if   plaintiff   shows   himself   en- 
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Several  Bonds  for  Same  Term  of  OflB.ce.  —  It  has  been  held,  however,  in 
cases  arising  under  the  code  that  where  several  bonds  are  given 
for  the  same  term  of  office,  all  upon  the  same  conditions  but  with 
different  sureties,  the  sureties  on  the  several  bonds  may,  upon 
breach  of  the  common  condition,  be  joined  in  a  single  action.* 

vn.  Declaeation,  Petition,  ob  Complaint  —  1.  In  General — 
Must  State  Cause  of  Action.  —  It  is  a  most  obvious  general  rule,  what- 
ever the  pleading  be  called  by  which  the  party  instituting  the  pro- 
ceeding on  an  official  bond  presents  the  facts  on  which  he  relies 
to  the  tribunal  in  which  he  seeks  redress,  that  it  must  set  forth  a 
valid  cause  of  action.*  If  there  is  lack  of  this  primary  essential, 
it  will  be  ground  for  reversal  in  the  appellate  court  of  any  judg- 
ment rendered,  though  no  objection  thereto  was  taken  at  the 
trial.' 

Where  Act  or  Omission  Alleged  Not  Breach  of  Bond.  —  Where,  in  an 
action  on  an  official  bond,  the  act  or  omission  alleged  does  not 
constitute  a  breach  of  the  bond,  the  action  will  fail  or  the  particu- 
lar assignment  be  deemed  insufficient.** 

What  Need  Not  Be  Averred.  —  A  declaration  need  not,  as  a  general 
rule,  anticipate  and  negative  matters  of  defense  merely,*  and 
a  fortiori  it  is  not  necessary  that  the  plaintiff  should  deny  that 


1.  Gilbert  v.  Board  of  Education, 
45  Kan.  31;  Stoner  v.  Keith  County,  48 
Neb.  279;  Holeran  v.  School  Dist. 
No.  17,  10  Neb.  406.  And  see  Powell 
V.  Powell,  48  Cal.  234;  Deutschman  v. 
Battaile,  (Tex.  Civ.  App.  1896)  36  S.  W. 
Rep.  489,  in  which  latter  case  the  court 
followed  Singer  Mfg.  Co.  v.  Ponder,  82 
Tex.  653. 

2.  Huston  V.  Hagar,  i  Duv.  (Ky.) 
24;  State  V.  Hall,  68  Miss.  719. 

Complaint  Must  Not  Bely  on  Bemote 
Cause  of  Damage.  —  Though  there  may 
in  fact  have  been  a  breach  of  an  official 
bond,  a  complaint  which  alleges  as 
ground  for  recovery  the  remote  and 
not  the  proximate  and  immediate  cause 
of  the  damages  suffered  does  not  state 
a  cause  of  action.  State  v.  Hall,  68 
Miss.  719. 

What  Facts  Presumed.  —  In  an  action 
under  Ind.  Act  June  5,  1883,  to  recover 
from  the  clerk  of  a  court  and  the  sure- 
ties on  his  official  bond  the  amount 
paid  by  the  state  as  fees  and  charges 
to  the  attorney-general  in  an  action 
maintained  by  him  against  the  clerk  of 
the  court  to  recover  money  improperly 
withheld  by  the  latter,  the  complaint 
need  not  expressly  aver  that  such 
money  was  withheld  by  the  clerk  for 
twelve  months  before  its  collection  by 
the  attorney-general,  although  such 
circumstance  is  requisite  to  the  main- 


tenance of  an  action,  as  in  the  subse- 
quent suit  on  the  clerk's  ofl5cial  bond 
this  fact  will  be  presumed.  Leavell  v. 
State,  16  Ind.  App.  72. 

Averment  of  Impossible  Fact  Bejected 
as  Surplusage.  —  In  Sacramento  County 
V.  Bird,  31  Cal.  66,  which  was  an  action 
by  the  county  board  of  supervisors  on 
the  official  bond  of  a  county  treasurer, 
though  it  appeared  that  the  board  of 
supervisors  was  nol  in  existence  when 
the  bond  was  executed  and  delivered 
to  the  state  as  required  by  law,  the 
complaint  averred  that  it  had  been  ex- 
ecuted and  delivered  to  the  plaintiffs. 
This  averment,  being  not  only  incon- 
sistent with  the  other  averments  of  the 
complaint,  but  impossible  in  itself, 
was  rejected  as  surplusage  and  disre- 
garded. Compare  Greene  County  v. 
Smith,  4  111.  227. 

3.  Huston  V.  Hagar,  i  Duv.  (Ky.)  24. 

4.  Greene  County  v.  Smith,  4  111.  227; 
State  V.  Bottorff,  8  Blackf.  (Ind.)  337. 

5.  Bispham  v.  Taylor,  2  McLean  (U. 
S.)  355- 

Not  Necessary  to  Set  Out  Condition.  — 
In  a  suit  on  an  official  bond  conditioned 
for  the  performance  of  covenants  the 
plaintiff  may  declare  as  on  a  common 
bond  without  setting  out  the  condition. 
State  V.  Leonard,  6  Blackf.  (Ind.)  173. 
See  also  t«/ra,  VII.  10.  In  What  Plead' 
ing  Breaches  Must  Be  Assigned. 
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which  is  no  defense.*  Nor  is  it  requisite  in  an  action  on  an  offi- 
cial bond  that  the  declaration  should  state  that  which  is  merely 
matter  of  evidence.* 

2.  Joinder  of  Causes  —  Tort  and  Contract.  —  If  the  allegations  of  the 
complaint  charge  the  principal  in  trespass  and  not  otherwise,  and 
the  sureties  ex  contractu,  there  is  a  fatal  misjoinder  of  causes.* 
And  in  an  action  on  the  official  bond  of  a  marshal  against  him  and 
his  sureties,  the  allegation  being  false  imprisonment  and  malicious 
cruelty  on  the  part  of  the  principal,  there  was  held  to  be  an 
improper  joinder  of  causes  of  action,  being  in  form  ex  contractu, 
but  in  effect  ex  delicto.*^  It  should  be  observed,  however,  that 
in  very  many  instances  the  act  constituting  the  breach  of  official 
duty  for  which  the  principal  and  sureties  are  liable  on  the  official 
bond  is  a  tort.  All  such  cases,  though  in  form  ex  contractu,  are 
in  effect  ex  delicto,  and  unavoidably  so.  It  is  sufficient  if  made 
distinctly  to  appear  that  the  defendants,  principal  as  well  as  sure- 
ties, are  charged  ex  contractu,  though  the  act  assigned  as  breach 
is  a  tort,  pure  and  simple.* 

3.  Various  Averments  —  a.  Conditions  Precedent.  —  Where 
the  law  requires  compliance  with  specified  prerequisites  or  per- 
formance of  prescribed  conditions  precedent  before  an  action  on 
an  official  bond  may  be  instituted,  compliance  or  performance 
must,  in  general,  be  alleged.®  And  likewise  where,  in  an  action 
on  an  official  bond,  the  alleged  breach  consists  of  the  nonper- 
formance of  a  duty  required  only  after  the  happening  of  certain 
conditions,  it  is  generally  necessary  to  allege  the  happening  of 
such  conditions.''' 

Allegation  of  Demand.  —  Whenever  a  special  demand  is  a  necessary 
condition  precedent  to  the  institution  of  an  action  on  an  official 
bond,  it  should  be  alleged  in  the  declaration.®    Whether  the  gen- 

1.  Trentman  v.  Wiley,  85  Ind.  33.  6.  Clancy  z/.  Kenworthy,  74  Iowa  740. 

2.  State  V.  Leonard,  6  Blackf.  (Ind.)  Action  ex  Contractn  —  Averments  as  of 
173.  Conversion.  —  Where     a    complaint   on 

3.  Ghiradelli  v.  Bourland,  32  Cal.  the  official  bond  of  a  city  treasurer  in 
585.  an  action  against  the  sureties  therein 

4.  Clinton  v.  Nelson,  2  Utah  284,  is  drawn  as  in  contract,  the  fact  that 
wherein  the  court  said:  "  It  [the  com-  certain  allegations  as  to  a  conversion 
plaint]  charges  upon  contracts,  and  of  the  funds  on  the  part  of  the  princi- 
claims  damages  for  a  tort.  Only  those  pal  are  also  contained  therein  will  not 
persons,  as  a  general  rule,  can  be  liable  render  it  insufficient.  Great  Falls  v. 
for  tort  who  are  the  actual  participants  Hanks,  (Mont.  1898)  52  Pac.  Rep.  785. 
or  aiders  and  abettors.  Sureties  on  6.  See  supra,  V.  Conditions  Precedent. 
official  bonds  may  be  guilty  of  aiding  7.  Evans  v.  State,  2  Blackf.  (Ind.) 
or  participating  in  torts,  but  the  simple  387. 

fact  that  they  are  sureties  on  the  bond  8.  Barton   v.    Peck,    i    Stew.    &   P. 

does    not    show   this.     Here   there   is  (Ala.)  486. 

nothing  to  show  that  the  sureties  knew  Where  Absence  of  Demand  Only  Matter 

anything  whatever  of  this  alleged  tort,  of  Defense.  —  Under  a  statute  prescrib- 

and  of  course  they  could   neither  aid  ing   the  necessity  for  a  demand  only 

nor  abet  the  trespass  to  the  person  of  where  the  plaintiff  in  the  execution  is 

the    appellant.       Thus   the   complaint  a   nonresident    of   the   county   of   the 

blends  an  action  on  contract  with  an  officer  levying,  it  has  been  held  that 

action  for  tort.     This  cannot  be  done."  the  fact  that  a  demand  of  the  money 
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eral  averment  scepe  requisitus  is  sufficient  is  a  question  on  which 
the  authorities  are  not  agreed.* 

b.  Plaintiff's  Right  to  Sue.  —  If  the  plaintiff  is  not  the 
obligee  named  in  the  bond,  his  right  to  institute  and  maintain  the 
action  should  be  specially  set  forth.* 

c.  Resulting  Injury.  —  In  an  action  on  an  official  bond  there 
must  in  general  be  an  averment  that  damage  resulted  from  the 
breach  of  the  bond  complained  of.'     And,  as  has  been  seen,  the 


collected  on  execution  is  not  averred  to 
have  been  made  of  the  constable  is  no 
objection  to  a  declaration  on  his  bond 
for  failing  to  pay  it  over,  as  if  the  case 
is  such  as  to  require  a  demand  the  de- 
fendant must  make  it  so  appear.  Com. 
V.  Hughes,  lo  B.  Mon.  (Ky.)  461; 
Wells  V.  Com.,  8  B.  Mon.  <Ky.)  459. 

1.  As  Maintaining  the  Negative  Posi- 
tion, that  is,  that  the  general  averment 
of  sape  requisitus  is  not  sufficient,  see 
Barton  v.  Lockhart,  2  Stew.  &  P.  (Ala.) 
109;  Com.  V.  Bartlett,  7  J.  J.  Marsh. 
(Ky.)  161.  See  also  M'Broom  v.  Gov- 
ernor, 6  Port.  (Ala.)  32;  Barton  v. 
Peck,  I  Stew.  &  P.  (Ala.)  486. 

Supporting  the  AflBrmative  of  the  prop- 
osition, that  is,  that  the  general  aver- 
ment of  sape  requisitus  is  sufficient,  see 
Bell  V.  State,  7  Blackf.  (Ind.)  33, 
wherein  it  was  held  that  in  an  action 
on  a  justice's  bond  for  money  collected 
but  not  paid  over,  the  condition  of  the 
bond  being  for  payment  over  on  de- 
mand, a  general  averment  in  the  repli- 
cation of  nonpayment,  although  often 
demanded,  was  sufficient  on  general 
demurrer.  And  the  same  position  was 
assumed  in  Hill  v.  Fitzpatrick,  6  Ala. 
314,  in  which  case  Ormond,  J.,  said; 
"  The  licet  scEpius  requisitus  was  suffi- 
cient, at  least  in  this  state,  when 
special  demurrers  are  abolished.  That 
the  omission  cannot  at  this  day  be 
taken  advantage  of  by  general  demur- 
rer, see  the  authorities  referred  to  in  i 
Chitty's  Pleading  324.  The  law  was 
ruled  otherwise  by  this  court  in 
M'Broom  v.  Governor,  6  Port.  (Ala.) 
32,  but  we  are  satisfied  the  decision 
was  wrong." 

2.  Action  by  Personal  Bepresentative. 
—  Where  a  constable's  bond  is  taken 
payable  to  the  governor  for  the  time 
being,  and  his  successors,  the  right  to 
sue  vests  in  the  successor,  and  not  in 
the  personal  representatives  of  the  de- 
ceased, and  if  the  bond  is  not  a  valid 
statutory  bond  and  the  suit  is  therefore 
brought  in  the  name  of  the  personal 
representative  of  the  deceased  obligee, 


the  facts  which  give  the  right  to  the 
personal  representative  to  sue  must  be 
exhibited  in  the  declaration  or  a  de- 
murrer lies.  Cannon  v.  Snowdon,  4 
Humph.  (Tenn.)  360. 

Action  by  Sheriff  on  Bond  of  Deputy  — 
Qualification  of  Sheriff.  —  It  seems  that 
where  a  high  sheriff  has  given  the 
bonds  and  taken  the  oaths  required  by 
law  when  he  originally  qualified,  and 
before  his  first  year  of  service  expires 
is  continued  in  office  for  the  second 
year  by  a  commission  from  the  execu- 
tive, and  thereupon  gives  new  bonds, 
it  is  not  incumbent  upon  him  to  show, 
in  an  action  against  his  deputy  on  the 
latter's  official  bond,  that  he  (the  high 
sheriff)  a  second  time  took  the  oaths  of 
office.  Lane  v.  Harrison,  6  Munf. 
(Va.)  573- 

Bond  to  Overseers  of  Poor.  —  It  has 
been  held  that  in  an  action  on  a  bond 
given  to  the  overseers  of  the  poor  it 
must  be  averred  that  the  plaintiffs  are 
the  overseers  of  the  poor  at  the  time  of 
the  institution  of  the  action;  for  other- 
wise, it  was  said,  the  right  of  action 
would  be  in  their  successors  and  not 
in  them.  Horton  v.  Haymond,  6 
Munf.  (Va.)  399. 

How  Plaintiff's  Bight  to  Sue  Contro- 
verted.—  If  a  defendant  desires  to  con- 
trovert the  plaintiff's  right  to  sue,  as 
that  he  is  not  the  official  successor 
of  the  original  obligee  in  a  bond,  he 
should  do  so  by  plea  in  abatement. 
Treasurers  v.  Wiggins,  1  McCord  L. 
(S.  Car.)  568. 

3.  Evans  v.  State,  2  Blackf.  (Ind.) 
388;  Com.  v.  Reed,  3  Bush  (Ky.)  516; 
Ing  V.  State,  8  Md.  287. 

Must  Aver  that  Damages  Have  Been 
Sustained.  —  In  Evans  v.  State,  2 
Blackf.  (Ind.)  387,  which  was  an  action 
on  the  official  bond  of  a  tax  collector, 
Stevens,  J.,  said:  "  To  entitle  the 
plaintiff  in  this  case  to  recover  a  final 
judgment  and  execution  it  was  neces- 
sary that  he  should  spread  upon  the 
record,  by  legal  averments,  an  assign- 
ment of  breaches  showing  that  the  col- 
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act  relied  on  should  be  made  to  appear  as  the  proximate  and  not 
the  remote  cause  of  the  damages  claimed.* 

Damage  Must  Be  to  Relator  or  Usee.  —  The  allegation  of  damage  must 
also  make  it  appear  that  the  damages  claimed  resulted  to  the 


lector,  Andrew  Evans,  had  failed  to 
perform  his  duties  as  such  collector, 
and  that  thereby  damages  had  been 
sustained." 

Limitation  of  Bole.  —  It  has  been  in- 
timated that  the  rule  stated  —  that  in 
order  to  the  maintenance  of  an  action 
on  an  official  bond  there  must  be  an 
averment,  not  only  of  a  breach  of  the 
bond,  but  an  allegation  of  resultant 
damage  —  is  limited  in  its  application 
to  cases  where  the  condition  of  the 
bond  is,  expressly  or  constructively, 
merely  Lo  indemnify.  See  St.  Albans 
V.  Curtis,  I  D.  Chip.  (Vt.)  164;  and  see 
Com.  V.  Williams,  4  Litt.  (Ky.)  335. 
Thus  in  an  action  by  a  town  on  the 
official  bond  of  a  constable  and  tax  col- 
lector, one  of  the  alleged  breaches 
being  the  failure  of  the  principal  in  the 
bond  to  pay  over  the  state  tax,  it  was 
held  that  the  declaration  should  allege 
the  payment  to  the  state  of  this  tax  by 
the  town.  Middlebury  v.  Nixon,  i  Vt. 
232  The  court  said:  "  In  this  tax  the 
town  have  no  interest,  except  as  they 
stand  bail  for  their  constable  and  hold 
this  bond  for  their  indemnity.  As  to 
the  plaintiffs,  and  in  relation  to  this 
tax,  it  is  technically  an  indemnifying 
bond.  The  declaration  should,  there- 
fore, aver  payment  to  the  state's  treas- 
urer by  the  town,  so  as  to  discharge 
the  tax  wholly;  otherwise  it  might 
stand  good  against  the  constable  him- 
self, or  might  be  in  a  train  of  collec- 
tion against  the  sheriff  or  high-bailiff 
on  extents,  and  be  in  fact  collected,  and 
the  town  saved  harmless,  while  they 
are  collecting  on  this  bond."  But  the 
limitation  expressed  excludes,  it  will  be 
seen,  only  a  very  small  proportion  of 
official  bonds,  almost  all  such  instru- 
ments being,  in  operation  and  effect, 
mere  bonds  of  indemnity.  An  illustra- 
tion of  cases  in  which  actual  consum- 
mated damages  were  not  required  will 
be  found  in  the  next  paragraph  of  this 
note. 

Exceptions  to  Sole.  —  It  has  been 
held,  however,  that  a  deputy  sheriff 
who,  by  his  bond  with  surety  to  his 
principal,  obligates  himself  to  collect 
moneys  and  pay  them  over  according 
to  law,  and  who  fails  to  do  so,  may  be 
proceeded  against  by  his  principal  for 


the  amount  in  default  before  the  latter 
has  been  actually  forced  to  make  good 
the  delinquency  of  the  deputy.  Colter 
V.  Morgan,  12  B.  Mon.  (Ky.)  278;  Wil- 
let  V.  Stewart,  43  Barb.  (N.  Y.)  98. 
And  see  Fuller  v.  Calkins,  22  Iowa 
301;  Cooper  V.  Mowry,  16  Mass.  7. 

And  where  a  sheriff's  return  on  an 
execution  states  that  he  has  made  a 
less  sum  than  in  truth  he  has  made,  in 
consequence  of  which  another  execu- 
tion issues  against  the  estate  of  the  de- 
fendant, an  action  may  be  maintained 
on  the  sheriff's  official  bond.  Nor  is  it 
necessary  that  the  defendant  should  be 
obliged  to  pay  the  money  a  second 
time  before  he  can  institute  such  ac- 
tion.    Com.  V.  Williams,  4  Litt.  (Ky.). 

335- 

Action  for  Statutory  Penalties.  —  Where 
the  principal  and  sureties  in  an  official 
bond  are  made  absolutely  liable  by 
statute  for  prescribed  penalties  upon  a 
certain  default,  it  is  no  bar  to  a  motion 
on  the  official  bond  that  the  plaintiff 
has  suffered  no  actual  damage  there- 
from. Morehead  v.  Holliday,  i  Smed. 
&  M.  (Miss.)  625. 

Nominal  Damages. —  In  some  cases  it 
has  been  held  that  a  violation  by  a 
principal  in  an  official  bond,  of  a  posi- 
tive duty  prescribed  by  statute,  is  suffi- 
cient to  the  maintenance  of  an  action 
on  his  official  bond,  the  law  presuming 
damage  from  such  an  act  or  omission. 
See  State  v.  Youmans,  i  Ind.  90;  State 
V.  Jones,  8  Blackf.  (Ind.)270.  And  see 
further  Runlett  v.  Bell,  5  N.  H.  433; 
Webster  v.  Quimby,  8  N.  H.  382; 
Laflin  v.  Willard,  16  Pick.  (Mass.)  64; 
Goodnow  V.  Willard,  5  Met.  (Mass.) 
517;  Baker  v.  Green,  2  Bing.  317,  9  E. 
C.  L.  419;  Bell  V.  Roberts,  15  Vt.  741; 
Stevens  v.  Beckes,  3  Black.  (Ind.)  88; 
State  V.  Spencer,  4  Blackf.  (Ind.)  310; 
Derby  Bank  v.  Landon,  2  Conn. 
417. 

Claiming  Excessive  Damages.  —  It  is 
not  a  ground  of  demurrer  to  the  assign- 
ment of  the  breach  of  an  official  bond 
that  the  plaintiff  claims  mtfre  than  he 
is  entitled  to.  People  v.  Brush,  6 
Wend.  (N.  Y.)  454;  Com.  v.  Lynd,  14 
Phila.  (Pa.)  144,  37  Leg.  Int.  (Pa.)  512. 

1.  Slate  V.  Hall.  68  Miss.  719.  See 
Ripley  County  v.  Hill,  115  Ind.  316. 
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relator,  or  person  for  whose  use  the  suit  is  brought,*  and  must 
show  the  manner  in  which  such  person  suffered  injury.  Thus,  it 
has  been  held,  a  scire  facias  on  a  sheriff's  bond  for  money  with- 


1,  Alabama.  —  Brooks  v.  Governor, 
17  Ala.  806;  Dean  v.  Governor,  13  Ala. 
526. 

Illinois.  —  Greene  County  v.  Smith, 
4  III.  227. 

Indiana.  —  Meriam  v.  State,  7  Blackf. 
(Ind.)  245;  State  v.  Hughes,  19  Ind. 
App.  266. 

Kentucky.  —  Cobb  v.  Com.,  3  T.  B. 
Mon.  (Ky.)  393. 

Maryland.  —  Ing  v.  State,  8  Md.  287. 

Pennsylvania.  —  Withrow  v.  Com.,  10 
S.  &  R.  (Pa.)  231. 

Texas.  —  Carothers  v.  Presidio 
County,  4  Tex.  Civ.  App.  529. 

West  Virginia.  —  Com.  v.  Fry,  4  W. 
Va.  721. 

Statement  of  Sole.  —  In  Dean  v.  Gov- 
ernor, 13  Ala.  526,  Dargan,  J.,  said: 
"  Where  a  sheriff's  bond  is  put  in  suit 
for  the  use  of  any  individual,  he  must 
show  in  the  assignment  of  the  breaches 
some  act  of  the  sheriff,  or  some  omis- 
sion to  do  a  duty,  injurious  to  the  party 
for  whose  use  the  suit  is  brought." 

The  Party  Suing  on  an  Official  Bond 
must  show  that  he  has  an  interest  in  it 
before  he  can  recover  damages.  Caro- 
thers V.  Presidio  County,  4  Tex.  Civ. 
App.  529. 

Damages  to  Belator  Most  Be  Shown 
with  Beasonable  Certainty  —  Action  on 
School  Commissioner' s  Bond.  —  In  an 
action  of  debt  by  the  state,  on  the  rela- 
tion of  the  inhabitants  of  a  congres- 
sional township  in  Washington  county, 
against  the  school  commissioner  of  that 
county  and  the  sureties  on  his  bond, 
the  declaration  showed  that  the  bound- 
ary between  Wasliington  and  Orange 
counties  ran  through  said  township,  and 
that  the  commissioner  had  lent  "school 
money  "  to  secure  which  he  had  taken 
a  mortgage  for  the  use  of  the  town- 
ship, and  that  by  his  neglect  the 
money  was  lost.  It  was  held  that  the 
declaration  was  liable  to  objection 
because  it  was  not  staled  with  sufficient 
certainty  that  the  money  belonged  to 
the  relators.  State  v.  Newby,  7  Blackf. 
(Ind.)  330.  To  substantially  the  same 
effect  was  Greene  County  v.  Smith,  4 
111.  227.  which  was  also  an  action  on 
the  bond  of  a  commissioner  of  school 
lands.  The  breach  assigned  was  that 
the  principal  did  not,  during  his  term 
of  oflSce,  keep  a  list  of  the  school  lands 
sold  by  him  as  commissioner  and  of  the 


amounts  for  which  the  said  school  lands 
were  sold  by  him,  nor  of  the  interest  ac- 
cruing from  the  said  lands,  as  required 
by  law,  nor  did  he  make  a  return  at 
any  regular  term  of  the  county  com- 
missioners' court  during  his  official 
year.  It  was  held  that  the  assignment 
was  insufficient  because  it  did  not  show 
that  the  inhabitants  of  the  township  for 
whose  use  the  action  was  brought  had 
sustained  or  could  sustain  any  loss  or 
injur)  by  the  alleged  neglect  or  omis- 
sion of  duty. 

Action  on  Sheriff's  Bond.  —  In  an  ac- 
tion against  a  sheriff  on  his  bond,  the 
assignment  of  a  breach  that  the  sheriff 
received  an  execution  in  favor  of  the 
person  for  whose  use  the  suit  was 
brought,  for  two  hundred  and  thirty- 
four  dollars  and  costs  amounting  to 
about  eight  dollars,  and  levied  the 
same  on  the  land  of  the  defendant  in 
the  execution,  which  he  negligently 
and  unlawfully  sold  for  three  hundred 
and  three  dollars,  when  the  land  was, 
in  fact,  worth  five  thousand  dollars, 
was  held  to  be  bad  on  demurrer,  in 
that  it  showed  no  damage  to  the  person 
for  whose  use  the  suit  was  brought,  as 
the  court  would  not  intend,  in  the  ab- 
sence of  an  allegation  to  that  effect, 
that  the  proceeds  of  the  sale  were  ap- 
plied to  older  executions.  Powell  v. 
Governor,  13  Ala.  516. 

Action  on  Bond  of  Marshal  of  Chancery 
Court.  —  In  debt  in  a  Circuit  Court, 
upon  the  official  bond  of  the  marshal 
of  the  late  Superior  Court  of  Chancery 
for  the  district,  the  breach  assigned  in 
the  declaration  was  that  the  chancery 
court  having,  in  a  suit  therein  pend- 
ing, in  which  the  relator  was  defend- 
ant, made  an  order  directing  the 
marshal  to  take  possession  of  certain 
slaves  (averred  to  be  the  property  of 
the  relator)  and  hire  them  out  until  the 
further  order  of  the  court,  the  marshal 
accordingly  took  possession  of  the 
slaves,  hired  them  out,  and  collected 
the  hires,  but  failed  to  pay  them  over 
to  the  relator,  "  to  whom  they  be- 
longed, and  who  was  entitled  to  receive 
them  from  the  marshal,  as  would  ap- 
pear by  reference  to  the  record  and 
proceedings  in  the  said  suit,  remaining 
in  the  office  of  the  Circuit  Court."  On 
general  demurrer  to  the  declaration  it 
was  held  that  the  assignment  of  the 
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held  should  show  how  the  particular  plaintiff  was  injured,  and  in 
what  action  or  legal  proceeding  the  sheriff  violated  his  duty  and 
received  the  money  of  the  person  for  whose  benefit  the  action  is 
brought.* 

Exception  to  Eule.  —  It  has  been  held  that  where  the  declaration 
is  not  required  to  set  out  the  condition  and  breach  of  the  bond, 
it  need  not  show  that  the  relator  is  beneficially  interested  in  the 
suit.* 

Where  Two  Jointly  Interested.  —  Where  an  action  on  a  sheriff's  bond 
was  brought  for  the  purpose  of  recovering  a  sum  of  money  found 
to  be  due  to  two  jointly  by  an  order  absolute  upon  a  rule  against 
the  sheriff,  it  was  decided  that  it  was  no  objection  to  the  suffi- 
ciency of  the  breaches  assigned  that  the  declaration  did  not  state 
the  amount  of  interest  of  each  in  that  sum.' 

Assignments  of  Breach  Not  Constituting  Damage  as  to  Belator.  —  If  a  party 
for  whose  use  such  an  action  is  instituted  assigns  as  breaches 
matters  that  do  not,  as  to  him,  constitute  damage,  a  general  judg- 
ment will  be  held  erroneous."* 

Assessment  on  Notice  of  Damages  Not  Claimed  in  Declaration.  —  According 
to  the  practice  in  some  jurisdictions  there  may  be  an  assessment 
of  damages  not  claimed  in  the  declaration,  on  notice  by  a  third 
party  who  has  sustained  them,  at  the  same  time  when  the  dam- 
ages resulting  from  the  regularly  assigned  breaches  are  assessed.* 

breach    was    defective    in    substance,  tion  an  assignment  of  breach  that  the 

the  title  of  the  relator  to  demand  and  re-  sheriff  had  olBcially  received  money  be- 

ceive   the  hires  from  the  marshal  not  longing  to  the  relator,  which  he  had 

being  sufficiently  set  forth.     Tazewell  failed  to    pay  him,   was   held  insufB- 

V.  M'Candlish,  lo  Leigh  (Va.)  121.  cient;  the  relator's  right  to  the  money 

What     Is     Sufficient     Certainty.  —  In  in    such  case   must,    it   was  held,    be 

Crook  County  z/.  Bushnell,  15   Oregon  shown.     Meriam    v.    State,    7    Blackf. 

i6g,  Crook  county,  the  plaintiff,  alleged  (Ind.)  245. 

that  the  defendant  Bushnell  was  duly  1.  Withrow  v.  Com.,  10  S.  &  R.  (Pa.) 

elected  treasurer  of  Crook  county;  that  231. 

he  executed  a  bond  in  the  usual  form,  2.  State  v.  Kiser,  6  Blackf.  (Ind.)  44. 
to  the  state  of  Oregon;  that  the  other  8.  Towns  v.  Hicks,  6  Ga.  239.  Com- 
defendants  became  sureties  thereon;  pare  in  this  connection  the  case  of 
and  that  the  sums  of  money  for  which  Whitfield  v.  Wooldridge,  23  Miss.  183, 
the  action  was  brought  came  into  his  a  suit  on  a  tax  collector's  bond  for  his 
hands  as  such  treasurer,  and  had  not  failure  to  pay  over  the  state  and  county 
been  turned  over  to  his  successor  in  taxes  collected  by  him,  wherein  it  was 
oflSce.  The  complaint  contained  no  held  to  be  necessary,  in  assigning 
further  allegation  that  the  money  with-  breaches  of  the  condition  of  the  bond, 
held  was  the  property  of  the  county,  to  designate  the  several  sums  which 
It  was  held  that  the  complaint  was  not  belonged  to  the  state  and  county  treas- 
insufficient  in  not  showing  that  the  uries  respectively.  Whitfield  v.  Wool- 
money  sought  to  be  recovered  was  the  dridge,  23  Miss.  183. 
property  of  the  county.  4.  Brownfield  v.   Com.,    13  S.  &  R. 

Title  of  Relator  to  Fees  Withheld.  —  (Pa.)  236. 

In    declaring   on   a  sheriff's  bond   for  5.  Jersey  City  v.  Chase,  30  N.  J.  L. 

his  failure  to  collect  and  account  for  233. 

officers*  fee  bills,  it  must  be  alleged  Necessity  for  Notice  to  Defendants. — 

that  the  fees  were  due  and  owing  to  the  Where  a  sheriff's  bond  is  sued  at  the 

relator.     Cobb  v.  Com.,  3  T.  B.  Mon.  instance  of  a  party  who  has  obtained  a 

(Ky.)  393.     In  a  somewhat  similar  ac-  judgment   against   the   sheriff   for  his 
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d.  Nonpayment  of  Penalty.  —  Though,  in  actions  on  com- 
mon  penal  bonds  for  the  payment  of  money  or  for  the  perform- 
ance of  some  specific  duty  to  a  private  person,  it  is  necessary,  in 
general,  to  aver  the  nonpayment  of  the  penalty,  as  well  as  the 
breach  of  the  condition,*  the  weight  of  authority  favors  a  different 
practice  in  the  case  of  official  bonds,  in  actions  on  which  an  aver- 
ment of  nonpayment  of  the  penalty  is  not  required.*  Nor  will 
the  mere  averment  of  nonpayment  of  the  penalty  show  a  cause  of 
action  in  such  suits,  where  after  setting  forth  the  condition  of  the 
bond  in  the  declaration  the  plaintiff  does  not  show  a  breach 
thereof.*  In  some  jurisdictions,  however,  the  distinction  stated 
between  official  bonds  and  other  penal  bonds  in  the  matter  of 
averring  the  nonpayment  of  the  penalty  is  not  recognized.* 

e.  Information  and  Belief.  —  Where  the  party  instituting 
an  action  on  an  official  bond  merely  states  the  circumstances 
relied  on  as  matter  of  opinion,  the  pleading  will,  in  general,  be 
held  defective.*  Thus  in  an  action  on  a  constable's  bond  for 
failing  to  pay  over  money  collected  on  fee  bills,  an  averment  that 
the  plaintiff  "believes  said  T.  has  collected  the  money  thereon" 


default,  another  party  who  has  also  . 
obtained  judgment  against  the  sheriff 
for  his  default  is  not  entitled,  on  appli- 
cation to  the  court,  to  have  the  amount 
of  such  judgment  levied  on  the  execu- 
tion to  be  issued  against  the  sheriff  and 
his  sureties  on  the  judgment  recovered 
against  them  on  their  bond,  without 
having  given  previous  notice  to  them 
of  his  motion  for  that  purpose.  Peo- 
ple V.  Birdsall,  20  Johns.  (N.  Y.)  297. 

1.  State  V.  Phares,  24  W.  Va.  657. 

2.  Sperring  v.  Taylor,  2  McLean  (U. 
S.)  362;  State  V.  M'Clane,  2  Blackf. 
(Ind.)  192;  Smith  v.  Cooper,  6  Munf. 
(Va.)  401;  Reynolds  v.  Hurst,  18  W. 
Va.   648;    State   v.  Phares,   24  W.  Va. 

657. 

Bationale  of  Distinction.  —  In  an  ac- 
tion on  an  official  bond  made  payable  to 
the  governor  as  obligee,  it  is  not  neces- 
sary that  the  declaration  should  allege 
nonpayment  of  the  penalty  to  the  obli- 
gee or  his  successors.  Smith  v.  Cooper, 
6  Munf.  (Va.)  401.  Such  a  bond,  it  was 
held  in  this  case,  is  not  a  bond  for  the 
payment  of  money  only,  but  a  bond  for 
the  performance  of  conditions;  and 
being  a  public  bond  for  the  benefit  of 
others,  neither  the  obligee  (the  gover- 
nor) nor  his  successors  were  competent 
to  receive  any  money  under  the  provi- 
sions thereof.  It  was  not,  therefore, 
necessary  to  aver  the  nonpayment 
thereof  to  him  (the  governor)  or  them 
(his  successors)  in  the  declaration. 
And  in  the  case  of  State  v.  Phares,  24 


W.  Va.  657,  the  same  distinction  is 
maintained,  upon  very  similar  reason- 
ing. "  Official  bonds,"  said  the  court 
in  the  latter  case,  "  are  made  to  the 
state  for  the  benefit  of  all  persons  who 
may  be  aggrieved  by  the  negligence  or 
malconduct  of  the  officer.  No  man  in 
the  state  is  competent  to  receive  the 
amount  of  such  bond;  no  payment  to 
any  man  in  the  state  would  exonerate 
the  officer  or  his  sureties,  and  it  is 
therefore  unnecessary  to  aver  in  the 
declaration  the  nonpayment  of  the  pen- 
alty." 

3.  Hazel  v.  Waters,  3  Cranch  (C.  C.) 
682. 

4.  Doctrine  that  Nonpayment  of  Penalty 
Host  Be  Averred.  —  The  failure  to  aver 
the  nonpayment  of  the  penalty  of  a 
constable's  bond,  in  a  suit  thereon  for 
breach  of  official  duty,  is  an  avail- 
able objection  on  demurrer.  Wells  v. 
Com.,  8  B.  Mon.  (Ky.)  459.  Com.  v. 
Hughes,  10  B.  Mon.  (Ky.)  160,  holding 
that  neither  the  nonpayment  of  the 
penalty  by  the  representatives  of  the 
deceased  principal  in  a  constable's 
bond,  nor  his  death,  need  be  noticed  in 
a  declaration  in  an  action  of  debt  on 
the  bond  against  the  sureties,  as  the 
bond  is  joint  and  several,  is  not  be- 
lieved to  be  in  conflict  with  the  preced- 
ing adjudication. 

5.  Major  v.  State,  8  Blackf.  (Ind.) 
71;  Patterson  v.  Caldwell,  i  Mete. 
(Ky.)  489;  Walters  v.  Chinn,  i  Mete. 
(Ky.)  499. 
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is  insufficient.     There  should  be  a  positive  averment  that  the  fee 

bills  were  colkcted.* 

/.  Legal  Conclusions. — A  complaint  in  an  action  on  an 
official  bond  which  merely  alleges  a  conclusion  of  law  from  facts 
not  stated  will  be  held  insufficient.* 

g.  Approval  and  Recordation  of  Bond.  —  The  declaration 
in  an  action  on  an  official  bond  need  not  aver  that  the  bond  has 
been  approved  and  recorded.* 


1.  Walters  v.   Chinn,   i   Mete.  (Ky.) 

499- 

2.  Major  v.  State,  8  Blackf.  (Ind.)  71 ; 
Weaver    v.    State,    8     Blackf.     (Ind.) 

563. 

Legal  Conclusions.  —  Where  the  Alleged 
Breach  in  an  action  on  the  official  bond 
of  a  justice  of  the  peace  was  his  failure 
to  issue  execution  on  a  judgment  ren- 
dered by  him,  the  allegation  that  the 
justice  might,  could,  and  should  have 
issued  an  execution  is  insufficient  as 
being  only  a  conclusion  of  law  arising 
from  facts  which  should  have  been  al- 
leged. Weaver  v.  State,  8  Blackf. 
(Ind.)  563. 

Averment  that  Sureties  Signed  Instru- 
ment. —  In  an  action  against  a  sheriff 
and  the  sureties  on  his  official  bond, 
but  neither  the  bond  nor  its  provisions 
being  set  out  in  hcec  verba  or  in  words 
of  equivalent  import,  the  mere  allega- 
tion that  the  defendants,  other  than 
the  sheriff,  were  "securities"  on  the 
bond  without  an  averment  that  they 
signed  or  executed  it,  is  insufficient. 
Such  an  allegation,  it  was  said,  "  is  but 
a  conclusion,  and  is  not  issuable." 
Ghiradelli  v.  Bourland,  32  Gal.  585. 

Averment  that  Officer  ''''  Did  Not  Make 
Legal  Service."  —  An  assignment  of 
breach  in  an  action  on  a  constable's 
bond  that  the  officer  "  did  not  make 
legal  service  and  return  "  of  an  execu- 
tion placed  in  his  hands  is  objection- 
able, for  the  reason  stated  in  the  text. 
Major  V.  State,  8  Blackf.  (Ind.)  71. 

Averment  that  Defendant  ''Became  a 
Defaulter."  —  In  an  action  on  the  bond 
of  a  county  treasurer  against  the  prin- 
cipal and  sureties  therein,  the  com- 
plaint averred  that  the  former  "became 
and  was  a  confessed  public  defaulter  in 
his  said  office."  This  averment,  it  was 
held,  was  not  equivalent  to  an  allega- 
tion that  he  had  failed,  on  lawful  de- 
mand, to  pay  over  the  public  funds  in 
his  hands,  in  the  absence  of  a  recital 
of  facts  which  rendered  him  a  defaulter. 
Washington  County  v.  Seraler,  41  Wis. 
374- 


Averments  Held  Good  on  General  De- 
murrer—  Illegal  Sale.  —  It  has  been 
held  that  an  allegation  in  a  suit  on 
an  official  bond  that  a  sale  of  lands 
was  conducted  in  an  illegal,  irregular, 
fraudulent,  and  oppressive  manner, 
for  the  purpose  of  vexing,  harassing, 
and  injuring  the  relator,  would  beheld 
good  as  an  assignment  of  breach  on 
general  demurrer.  State  v.  Gresham, 
I  Ind.  190.  The  objection  was  that 
the  facts  showing  the  sale  to  be  illegal 
and  fraudulently  conducted  were  not 
set  out,  but  the  court  said:  "  If  the 
assignment  be  objectionable  on  that 
ground,  the  objection  is  only  to  the 
form  and  is  not  reached  by  a  general 
demurrer.  That  the  sale  was  con- 
ducted in  an  illegal  and  fraudulent 
manner  is  an  averment  compounded  of 
law  and  fact,  and  is  traversable." 

Extortion.  —  In  an  action  on  a  sher- 
iff's official  bond,  an  allegation  that  the 
principal  unlawfully  and  extortiously 
demanded  and  received  for  his  fees  for 
certain  services  out  of  the  proceeds  of 
the  sale  of  land  under  execution  one 
hundred  dollars  more  than  the  law  al- 
lowed him,  though  informal,  will  be 
held  good  on  general  demurrer.  State 
v.  Gresham,  i  Ind.  190. 

3.  State  V.  Cromwell,  7  Blackf.  (Ind.) 
70. 

Qualification  and  Approval  of  Sureties. 
—  In  an  action  on  a  sheriff's  bond  for 
failure  to  pay  over  money  it  is  not 
necessary  to  aver  in  the  declaration 
that  the  chief  justice  of  the  County 
Court  had  approved  the  sureties  and 
administered  the  oath.  Even  if  neces- 
sary, the  omission  could  be  taken  ad- 
vantage of  only  by  demurrer.  Car- 
michael  v.  Governor,  3  How.  (Miss.) 
236. 

Averment  that  Principal  Was  Duly 
Commissioned.  —  In  a  suit  on  the  official 
bond  of  a  sheriff  it  is  not  necessary 
that  the  plaintiff  should  aver  that  after 
the  execution  of  the  bond  the  principal 
was  dulv  commissioned.  Brownfield 
V.  Com. ,'13  S.  &  R.  (Pa.)  238. 
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h.  Death  of  Principal.  —  In  an  action  against  the  sureties 
in  an  official  bond,  where  the  obligation  of  principal  and  sureties 
is  joint  and  several,  the  death  of  the  principal  need  not  be  noticed 
in  the  allegations  of  the  declaration.* 

i.  Profert  and  Oyer.  —  It  is  a  general  rule  of  pleading  that 
the  declaration  should  make  profert  of  the  instrument  which  is 
the  foundation  of  the  action.*  There  is,  however,  it  has  been 
held,  an  exception  in  this  regard  as  to  the  originals  of  public 
records,  or  instruments  to  which  the  plaintiff  has  not  the  right  of 
possession.  This  exception  has  been  held  to  apply  to  the  originals 
of  official  bonds.^  But  there  must,  in  general,  be  profert  of  a 
certified  copy  of  the  bond,  certified  copies  of  such  instruments 
being  usually  accorded  the  same  effect  as  evidence  as  the 
originals.*  A  statute  requiring  profert  of  a  copy  of  an  official 
bond  includes,  it  has  been  held,  the  condition  of  the  bond  as  well 
as  the  obligation,  the  condition  being  prescribed  by  law  and 
indispensable  to  the  binding  force  of  the  bond.*  It  has  been 
decided  that  the  prayer  for  oyer  of  a  bond  does  not  include  oyer 
of  the  condition ;  if  oyer  is  wanted  of  both  the  bond  and  con- 
dition, it  must  be  prayed  of  each.® 

J.  Necessity  to  Set  Out  Bond.  —  In  a  suit  on  an  official 
bond,  a  failure  to  set  out  the  bond  or  attach  a  copy  thereof  to 


Signature  of  Snreties  at  Principal's  Be- 
quest. —  It  need  not  be  alleged,  in  an 
action  on  an  official  bond,  that  the 
sureties  signed  at  the  request  of  or 
even  with  the  knowledge  of  the  princi- 
pal. Gloster  v.  Harrell,  (Miss.  i8g8)  23 
So.  Rep.  941. 

1.  Com.  V.  Hughes,  10  B.  Mon. 
(Ky.)  160. 

2.  See  article  Profert  and  Oyer. 

3.  Adams  v.  State,  6  Ark.  497; 
Brents  v.  Sthal,  3  Bibb  (Ky.)  482; 
Treasurers  v.  Witsall,  i  Spears  L.  (S. 
Car.)  220. 

Not  Necessary  to  Produce  Bond.  — 
Where  a  sheriff  permitted  a  defendant 
in  a  ca.  sa.  to  escape,  and  motion  was 
made  against  such  sheriff,  under  Act 
Tenn.,  1803,  c.  18,  §  3,  for  the  amount 
of  the  money  specified  in  the  ca.  sa.,  it 
was  held  that  it  was  not  necessary  that 
the  plaintiff  should  produce  the  sheriff's 
bond,  to  authorize  a  judgment  against 
him,  Williamson  v.  Webb,  2  Humph. 
(Tenn.)  133. 

Profert  of  Assignment  of  Judgment.  — 
In  debt  on  a  clerk's  official  bond,  for 
money  received  by  him  on  a  judgment 
which  has  been  assigned  to  the  plain- 
tiff, it  is  not  necessary  in  the  declara- 
tion to  make  profert  of  the  assignment. 
State  V.  Stewart,  7  Blackf.  (Ind.)  9. 

4.  Adams  z-.  State,  6  Ark.  497;  Treas- 


urers V.  Witsall,  I  Spears  L.  (S.  Car.) 
220. 

Court  May  Beqtiire  Production  of  Origi- 
nal. —  A  certified  copy  of  an  official 
bond  is  in  general  sufficient,  unless  the 
authority  or  validity  of  the  bond  is 
questioned  by  plea,  when  it  would  be 
proper  for  the  court  to  require  the  pro- 
duction of  the  original.  Caskey  v. 
Nitcher,  8  Ala.  622. 

5.  State  V.  Adams,  16  Ark.  497. 
Proper  Form  of  Profert.  —  In  Adams  v. 

State,  6  Ark.  497,  the  declaration,  after 
referring  to  the  bond,  and  reciting  in 
the  usual  form  as  to  date,  place,  and 
manner  of  execution,  made  profert  as 
follows:  "A  certified  copy  of  which 
said  writing  obligatory  is  now  to  the 
court  here  shown."  This  was  held 
to  be  sufficiently  comprehensive  and  to 
embrace  the  condition  of  the  bond  as 
fully  and  certainly  as  if  the  words 
"  and  also  the  condition  thereof  "  had 
been  added. 

6.  U.  S.  V.  Sawyer,  i  Gall.  (U.  S.) 
86. 

Oyer  of  Only  That  Which  Is  Part  of 
Bond.  —  In  debt  on  a  sheriff's  bond,  the 
defendants  are  not  entitled  to  oyer  of 
the  approval  of  the  bond  by  the  judges, 
such  approval  being  no  part  of  the 
bond.  Clark  v.  State,  7  Blackf.  (Ind.) 
570. 


126 


Volume  XV. 


Declaration,  Petition, 


OFFICIAL  BONDS. 


tit  Complaint. 


the  complaint  as  an  exhibit  will  render  the  pleading  bad  on 
demurrer.*  By  this,  however,  it  is  not  meant  that  the  bond  shall 
be  set  out  literally.  It  is,  it  would  seem,  sufficient  to  state  its 
tenor  and  true  legal  effect.* 

Eflfect  of  Copying  Bond  in  Full.  —  It  has  been  held  that  if  an  official 
bond  is  copied  in  full  in  a  petition,  immediately  following  an  alle- 
gation of  its  execution  and  delivery,  this  will  be  a  sufficient  plead- 
ing of  the  covenants  and  promises  of  the  obligors  to  the  bond. 
And  this,  followed  by  allegations  of  the  nonperformance  by  the 
principal  of  acts  which  the  conditions  of  the  bond  and  the  law 
required  him  to  perform,  is  a  sufficient  assignment  of  breaches.* 

4.  Negativing  Exceptions.  —  Where  the  alleged  breach  of  an  offi- 
cial bond  consists  in  a  failure  to  perform  an  act,  in  general  a  duty, 
but  excused  under  certain  circumstances,  it  should  be  distinctly 
averred  that  the  circumstances  excusing  performance  did  not 
exist.*     The  nonexistence  of  such  circumstances  may,  however, 


1.  Prince  v.  State,  42  Ind.  315.  And 
see  Cook  v.  White,  47  Ind.  104;  Wolf 
V.  Schofield,  38  Ind.  175;  Peoria  M.  & 
F.  Ins.  Co.  V.  Walser,  22  Ind.  73. 

In  Bebt  on  the  Official  Bond  of  a  Sheriff, 
the  breach  assigned  was  that  the  sher- 
iff permitted  the  relator's  debtor  in 
execution  to  escape  by  wrongfully  ac- 
cepting from  him  a  defective  bond, 
erroneously  purporting  to  be  a  prison- 
bounds  bond,  and  that  the  relator, 
from  the  erroneous  and  defective  form 
of  the  bond,  was  unable  to  recover  his 
debt  by  virtue  thereof,  but  was  cast  in 
an  action  brought  by  him  upon  the 
same;  but  the  declaration  made  no 
profert  of  such  bond,  nor  vouched  the 
record  of  the  action  alleged  to  have 
been  brought  thereon,  nor  did  it  give 
any  further  description  of  the  bond  or 
of  the  action.  It  was  held  on  general 
demurrer  that  the  assignment  of  breach 
was  insufficient.  Vanmeter  v.  Giles,  i 
Rob.  (Va.)  347. 

Action  on  Substituted  Bond  —  Setting 
Out  Order  of  Court.  —  In  declaring  on  a 
constable's  bond  given  by  reason  of  an 
order  of  the  proper  court  because  a  for- 
mer bond  had  become  insufficient,  it  is 
not  necessary  to  set  out  such  order  in 
the  declaration.  It  is  sufficient  to  set 
out  the  bond.  McElhanon  v.  County 
Ct.,  54  111.  163. 

Action  on  One  of  Several  Bonds.  —  The 
petition  in  an  action  on  a  bond  for 
five  thousand  dollars  given  by  a  county 
treasurer  under  a  statute  requiring 
bonds  in  the  total  amount  of  forty 
thousand  dollars,  is  not  objectionable 
on  demurrer  for  failing  to  allege  that 
the  other  bonds  required  were  given. 


Sweetwater  County  v.  Young,  3  Wyo- 
ming 684,  wherein  it  was  held  that  if  it 
was  true  as  a  matter  of  fact  that  the 
other  bonds  were  not  given,  and  if 
such  fact  were  sufficient  in  itself  to  de- 
feat the  action  on  the  bond  which  was 
executed,  it  was  a  matter  of  defense  to 
be  pleaded  and  proved,  and  not  an  ob- 
jection to  be  raised  on  demurrer.  It  is 
intimated  in  this  case,  however,  that 
such  circumstance,  though  pleaded  and 
proved,  would  not  constitute  a  valid 
defense  to  the  action. 

Substitution  of  Sureties.  —  In  an  action 
by  the  surety  on  a  bond  executed  by  a 
sheriff  in  office,  under  a  statute  provid- 
ing for  additional  security,  it  is  not 
necessary  to  aver  or  prove  for  whom 
the  new  surety  was  substituted,  or  that 
any  or  either  of  the  sureties  in  the 
original  bond  had  died,  removed,  or 
become  insolvent.  State  Treasurers 
V.  Taylor,  2  Bailey  L.  (S.  Car.)  524. 

2.  See  Prince  v.  State,  42  Ind.  315; 
Ghiradelli  v.  Bourland,  32  Cal.  5S5. 
And  see  also  Brown  v.  Champlin,  66 
N.  Y.  214;  Montgomery  County  v. 
Auchley,  92  Mo.  126. 

3.  Hazelet  v.  Holt  County,  51  Neb. 
716. 

In  Indiana  it  has  been  held  that  in  a 
suit  in  a  justice's  court  against  a  con- 
stable and  his  sureties,  the  official 
bond  filed,  with  or  without  an  assign- 
ment of  breaches,  is  a  sufficient  state- 
ment of  the  cause  of  action.  State  v. 
Mowbray,  6  Blackf.  (Ind  )  89;  Olds  v. 
State,  6  Blackf.  (Ind.)  91. 

4.  Breach  of  Statutory  Duty  —  Must 
Negative  Exceptions.  —  State  v.  Brown, 
5   Blackf.  (Ind.)  494;  Weaver  v.  State, 
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it  has  been  held,  be  shown  inferentially  as  well  as  by  express 
averment.*  By  some  authorities  a  distinction  has  been  made 
between  cases  where  the  exceptions  are  contained  in  the  enacting 
clause  of  a  statute  prescribing  official  duties,  and  those  where  such 
circumstances  of  excuse  are  only  introduced  by  way  of  prov^iso  in 
a  subsequent  section  of  the  act,  or  a  subsequent  enactment.  The 
difference  declared  is  that  in  the  first  instance  the  declaration 
must,  as  stated,  negative  the  exceptions  ;*  in  the  second  they  ma)' 
be  ignored  and  left  to  the  defendant  to  be  set  up  as  matter  of 
defense.^ 

5.  Aider  by  Exhibits.  —  In  actions  on  official  bonds,  defects  in 
the  pleadings  may  be  aided  by  exhibits  thereto,  where  the 
exhibits  are  made  a  part  of  the  pleadings."* 


8  Blackf.  (Ind.)  563.  The  latter  case 
was  an  action  on  the  bond  of  a  justice 
of  the  peace,  the  breach  assigned  being 
the  alleged  improper  failure  to  issue 
an  execution  on  a  judgment  rendered 
by  him,  a  duty,  however,  excused 
where  the  judgment  is  replevied,  or 
where  the  judgment  creditor  directs 
that  an  execution  shall  not  issue.  It 
was  held  that  it  should  be  specifically 
averred  that  neither  of  the  two  fore- 
going circumstances  existed;  Black- 
ford, J.,  saying:  "  The  law  is  well 
settled  that  in  an  action  for  a  penalty 
under  a  statute,  if  there  be  any  excep- 
tion in  the  clause  which  gives  the  pen- 
alty, exempting  certain  cases  from  its 
operation,  the  declaration  must  show 
that  the  particular  case  is  not  within 
the  exception."  And  where  the  stat- 
ute affixes  certain  penalties  for  a  viola- 
tion of  duties  prescribed  by  statute,  the 
declaration  in  an  action  to  recover  such 
penalties  must  aver  as  breach  of  the 
bond  a  neglect  to  comply  with  the 
statutory  rec  uirements.  Lee  v.  State, 
22  Ark.  231. 

Faihire  to  Levy  Execution. —  In  an 
action  brought  under  a  statute  requir- 
ing the  officer  to  levy  execution  within 
a  certain  time  after  its  receipt  "  unless 
otherwise  directed  by  the  plaintiff  or 
plaintiffs,  or  his  or  their  agents,"  a 
complaint  charging  a  failure  to  levy 
which  does  not  allege  that  the  officer 
was  not  "  otherwise  directed  "  is  in- 
sufficient. State  V.  Emmons,  88  Ind. 
279.  To  the  same  effect  is  Montgomery 
V.  State,  53  Ind.  108. 

Failure  to  Sell  under  Execution.  —  In 
an  action  on  the  bond  of  a  sheriff,  for 
not  selling  property  levied  on,  if  the 
property  is  such  as  may  be  released  on 
a  forthcoming  bond,  the  assignment  of 


the  breach  should  negative  that  such 
bond  was  given.  State  v.  Hammett,  7 
Ark.  492. 

Collection  and  Retention  of  Fee  Bills. 
—  In  an  action  on  an  official  bond 
where  the  sureties  are  sought  to  be 
held  liable  for  fee  bills  collected  and 
retained  by  the  principal,  the  petition 
should  aver  not  merely  that  the  fee 
bills  were  distrainable,  but  that  they 
were  in  the  principal's  hands  after  the 
first  of  May  next  succeeding  the  ren- 
dering of  the  services,  and  within  three 
years  after  they  were  distrainable,  and 
that  they  had  been  in  the  principal's 
hands  over  six  months  or  that  he  had 
collected  them.  Griffith  v.  Com.,  10 
Bush  (Ky.)  281. 

1.  State  V.  Brown,  5  Blackf.  (Ind.) 
494.  And  see  Weaver  v.  State,  8 
Blackf.  (Ind.)  563. 

2.  Weaver  v.  State,  8   Blackf.  (Ind.) 

563. 

3.  Weaver  v.  State,  8  Blackf.  (Ind.) 
563.  And  see  Thibault  v.  Gibson,  12 
M.  &  W.  88. 

4.  Aider  of  Petition.  —  In  an  action  on 
the  bond  of  a  tax  collector,  where  the 
petition  referred  to  the  copy  of  the 
bond,  filed  therewith  as  made  a  part 
thereof  "  as  if  fully  set  out,"  it  was 
held  that  the  defective  allegations  in 
the  petition  might  be  cured  by  looking 
to  the  bond.  Combs  v.  Breathitt 
County,  (Ky.  1896)  38  S.  W.  Rep.  138. 
And   see  Governor  v.  Roach,  9  Gratt. 

(Va.)]3. 
Bond  on  Oyer  Psui;  of  Declaration.  —  The 

tenor  of  the  bond  declared  on,  as  it 
appears  upon  oyer,  is  considered  as 
forming  part  of  the  declaration;  and  it 
is  competent  for  the  defendant  to  avail 
himself  of  any  defect  appearing  upon 
the  face  of  the  bond,  or  variance  be- 
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6.  Pleading  and  Proof  —  Variance.  —  The  general  rules  of  plead- 
ing with  reference  to  the  effect  of  a  variance  between  the  plead- 
ings and  proof  apply  without  exception  to  actions  on  ofificial 
bonds.* 


iween  its  terms  and  the  allegations  in 
the  declaration,  after  oyer,  by  demur- 
rer.    Matthews  v.  Storms,  72  111.  316. 

Aider  of  Plea.  —  The  case  of  Van- 
meter  V.  Giles,  I  Rob.  (Va.)  347,  was  an 
action  of  debt  on  the  official  bond  of 
the  sheriff  of  Hardy  county,  assigning 
for  breach  that  the  said  sheriff  per- 
mitted the  escape  of  the  debtor  in  exe- 
cution under  a  ca.  sa.  from  the  Su- 
perior Court  of  Hardy  county.  The 
defendants  pleaded  that  the  debtor 
gave  bond  according  to  law,  with  good 
security,  to  keep  the  prison  rules  for 
the  county  of  Hardy,  and  thereupon 
betook  himself  to  the  prison  rules  for 
said  county,  without  this  that  he  es- 
caped in  any  other  manner.  The 
bond,  of  which  profert  was  made  in 
the  plea,  was  with  condition  that  the 
debtor  should  keep  within  the  prison 
bounds  prescribed  by  the  Superior 
Court  of  Hardy  county.  The  plaintiff 
took  oyer  of  the  bond  and  demurred  to 
the  plea.  It  was  held  that  as  the 
bond,  made  part  of  the  plea  by  oyer, 
showed  that  the  debtor  was  admitted 
to  the  proper  bounds,  the  defect,  if 
any,  in  the  allegations  of  the  plea,  was 
thereby  cured. 

1.  Variance  between  Name  of  Plaintiff 
and  Obligee  in  Bond  —  Bo)id  Payable  to 
State.  —  Where  a  township  treasurer, 
in  violation  of  law,  executes  his  bond 
payable  to  the  state  instead  of  to  the 
township,  the  township  cannot  main- 
tain an  action  thereon  in  its  own  name. 
An  averment  in  the  declaration  that 
the  defendants  by  the  bond  "  acknowl- 
edged themselves  to  beheld  and  firmly 
bound  unto  the  plaintiffs,  by  the  name 
and  description  of  the  people  of  the 
State  of  Michigan,"  will  not  obviate 
the  difficulty.  The  court  must  take 
judicial  notice  that  the  state  and  town- 
ship are  separate  political  organiza- 
tions. The  averment  is  therefore  at 
variance  with  the  bond,  which  cannot 
be  controlled,  contradicted,  or  varied 
by  parol  evidence.  La  Grange  v. 
Chapman,  11  Mich.  499. 

Bond  Payable  to  Board  of  Supervisors. 
—  In  St.  Joseph  County  7'.  Coffenbury, 
I  Mich.  355,  the  declaration  alleged 
that  the  principal  and  sureties  in  the 
bond  of  a  county  treasurer  apknowl- 
edged  themselves  to  be  held  and  firmly 


bound  unto  "  the  board  of  supervisors 
of  the  county  of  St.  Joseph."  The 
bond  produced  on  the  trial,  however, 
appeared  payable  to  "  the  supervisors 
of  the  county  of  St.  Joseph."  The 
court  held  that  there  was  a  variance 
between  the  bond  declared  on  and  the 
one  produced,  but  that  the  irregularity 
might  be  cured  by  amendment.  The 
proper  course,  it  was  held,  would  have 
been  for  the  plaintiffs  to  declare  in 
their  corporate  name  and  aver  that  the 
bond  was  made  to  them  by  the  name 
appearing  therein. 

Variance  in  Date  of  Bond.  —  When  the 
declaration  on  an  official  bond  averred 
its  date  to  be  April  2,  1878,  it  was  held, 
nevertheless,  that  a  bond  dated  the 
day  of  March,  1878,  might  be  re- 
ceived in  evidence,  the  proof  showing 
that  the  former  date  was  the  dale  of 
the  bond's  acceptance.  Moses  v.  U. 
S.,  166  U.  S.  571. 

Variance  by  Omission  of  Middle  Initial. 
—  Where,  in  an  action  on  a  sheriff's 
bond  for  an  escape,  the  declaration,  in 
setting  out  the  names  of  the  plaintiffs 
in  the  ca.  sa.,  alleged  the  name  of  one 
of  them  to  be  George  H.  Kelsey,  and 
in  the  ca.  sa.  offered  in  evidence  the 
middle  letter,  H.,  was  omitted,  it  was 
held  that  the  variance  was  immaterial, 
the  ca.  sa.  not  being  the  gist  of  the  ac- 
tion and  it  being  sufficient  to  set  out 
the  substance  of  it.  Kelsey  v.  Rosbor- 
ough,  2  Rich.  L.  (S.  Car.)  241. 

"  Wm."  for  "  William."  —  In  an  action 
on  the  official  bond  of  a  sheriff,  the 
declaration  alleging  an  execution 
against  "  William  "  Moore,  the  fact 
that  the  proof  showed  an  execution 
against  "  Wm."  Moore  was  held  unim- 
portant.    Adams  v.  State,  14  Ark.  17. 

Variance  in  Alleged  Amonnt  of  Ezeca- 
tion  or  Warrant.  —  Though  a  declara- 
tion alleged  that  the  execution  was  for 
a  debt  of  $658.36,  and  the  further  sum 
of  $67.50  damages,  together  with  all 
costs  of  suit,  and  that  put  in  evidence 
was  for  $725.86  debt  and  damages,  to- 
gether with  the  sum  of  $9.30  costs,  it 
was  held  that  the  variance  was  not 
material.  .  Adams  v.  State,  14  Ark.  17. 
And  likewise,  where,  in  an  action  on  a 
town  collector's  bond,  the  plaintiff,  in 
assigning  breaches,  set  out  a  tax  war- 
rant and   averred   that    the    collector 
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7.  Amendments.  —  In  an  action  on  an  official  bond  no  amend- 
ment of  the  declaration  will  be  permitted  where  it  would  set  up  a 
new  cause  of  action.* 

8.  Actions  on  Defective  Bonds.  —  In  some  jurisdictions  provision 
is  made  by  statute  for  the  curing  of  certain  defects  in  official 
bonds  by  a  suggestion  thereof  in  the  declaration  or  complaint.* 

Clerical  Defects.  —  Thus  an  action  may  by  such  means  be  main- 
tained on  an  official  bond  though  it  is  defective  by  reason  of 
the  principal's  failure  to  set  a  seal  opposite  his  name,'  and  like- 
wise on  the  bond  of  a  deputy  official  though  it  is  made  payable 
to  his  superior,  as  obligee,  instead  of  to  the  state.'*  But  the 
defects  which  may  be  thus  cured  do  not  embrace  such  a  sub- 
stantial omission  as  of  the  signature  of  the  principal  obligor.* 

What  Is  Sufficient  Suggestion  of  Defects.  —  Where  there  is  a  provision 
by  statute  for  maintaining  an  action  on  a  defective  bond  by  sug- 
gestion of  the  defect  in  the  complaint,  it  has  been  held  that  the 
attaching  of  a  copy  of  the  bond  to  the  complaint  is  a  sufficient 
suggestion  of  the  defect.® 

9.  Assignments  of  Breaches  —  a.  In  General  —  Material  Averment. 
—  The  assignment  of  the  breach  may  well  be  regarded  as  of  the 
essence  of  an  action  on  an  official  bond.''  And  it  has  been  said 
that  in  an  action  on  "a  covenant  for  general  performance  of  duty, 


was  thereby  required  to  pay  "  a  large 
sum,  to  wit,  the  sum  of  3,935  dollars 
and  59  cents,  to  the  treasurer  of  the 
said  county  of,"  etc.,  but  the  warrant 
when  produced  required  the  payment 
of  only  $4, 530. 15,  this  was  held  however 
not  to  constitute  a  material  variance. 
"While  the  lack  of  a  videlicet  in  this  case 
might  have  rendered  the  averment  ma- 
terial, the  variance  was  not,  under 
the  circumstances,  fatal.  Jansen  v. 
Ostrander,  i  Cow.  (N.  Y.)  670. 

Allegation  of  Failure  to  Account  for 
Honey  —  What  Eecovered  Under.  — 
Under  allegations  of  a  failure  to  ac- 
count for  money,  in  an  action  on  the 
official  bond  of  an  Indian  agent,  there 
can  be  no  recovery  for  specific  articles 
or  goods  not  accounted  for.  U.  S.  v. 
McCIane,  74  Fed.  Rep.  153. 

In  an  Action  on  the  Official  Bond  of  a 
County  Treasurer,  where  the  breach 
averred  in  the  complaint  was  the  fail- 
ure by  the  treasurer  to  keep  the  money 
in  the  county  safe,  and  a  withdrawal 
of  the  same  and  conversion  to  his  own 
use,  a  recovery  cannot  be  had  for  a 
failure  of  the  treasurer  to  pay  into  the 
treasury  his  commissions  retained  on 
payments  made  to  the  state.  Sacra- 
mento County  V.  Bird.  31  Cal.  66. 

1.  Amendment  Setting  Up  New  Cause  of 
Action.  —  Thus  in   an  action  on   a  tax 


collector's  bond  the  original  petition 
charged  that  the  failure  was  to  pay 
money  collected  upon  the  tax  assess- 
ment for  a  specified  year,  while  the 
amended  petition  averred  the  failure  to 
pay  upon  the  assessment  for  a  different 
year.  Such  an  amendment,  il  was 
held,  set  up  a  new  cause  of  action. 
Governor  v.  Burnett.  27  Tex.  32. 

Amendment  After  Five  Years.  —  It  has 
been  held  that  a  declaration  on  a  sher- 
iff's bond  against  his  sureties  may  be 
amended  though  five  years  have  elapsed 
from  the  date  of  the  bond.  Beeson  v. 
Com.,  13  S.  &  R.  (Pa.)  249. 

2.  People  V.  Hartley,  21  Cal.  585; 
Sacramento  County  v.  Bird,  31  Cal.  66; 
Hubert  v.  Mendheim,  64  Cal.  213;  Peo- 
ple V.  Huson.  78  Cal.  154. 

3.  Sacramento  County  v.  Bird,  31 
Cal.  67. 

4.  Hubert  v.  Mendheim,  64  Cal.  213. 
6.  People  V.  Hartley,  21  Cal.  585. 

6.  Hubert  v.  Mendheim,  64  Cal.  213; 
People  V.  Huson,  78  Cal.  154. 

7.  Com.  V.  Fry,  4  W.  Va.  721. 
Aider  of  Defective  Assignment  by  Other 

Assignments.  —  Where  one  of  several 
breaches  of  the  condition  of  a  bond  as 
set  out  in  the  declaration  is  insufficient, 
and  does  not  contain  the  requisite  aver- 
ments to  constitute,  of  itself,  a  suffi- 
cient breach,  it  cannot  be  aided  by  the 
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if  no  breach  be  assigned,  or  a  breach  which  is  bad,  as  not  being 
in  point  of  law  within  the  scope  of  the  covenant,  the  defect  is 
fatal,  even  after  verdict."  * 

Several  Assignments  —  Demurrer  to  Each.  —  Where  several  breaches 
are  assigned,  a  demurrer  may  be  addressed  to  each.*  And 
although  it  has  been  stated  as  a  general  rule  that  separate  parts 
of  a  paragraph  of  a  complaint  cannot  be  demurred  to,  an  excep- 
tion has  been  recognized  in  cases  of  actions  on  official  bonds, 
where  there  are  separate  and  distinct  assignments  of  breaches  in 
the  same  paragraph.'  Each  breach  assigned  corresponds  sub- 
stantially to  a  count  in  a  declaration,  setting  out  a  separate  and 
distinct  cause  of  action ;  and  therefore  if  any  one  breach  is  well 
assigned  a  demurrer  as  to  all  must  be  overruled.* 

Averment  of  Impossible  Breach.  —  It  is  a  truism  that  in  an  action  on 
an  official  bond  the  breaches  should  be  set  out  according  to  the 
facts.*  If  the  act  alleged  and  relied  on  is  in  itself  impossible,  the 
assignment  will  of  course  be  held  irregular  and  insufficient.* 

b.  Character  of  Default  —  (i)  In  General.  —  In  an  action 
against  principal  and  sureties,  if  the  latter  are  to  be  held,  it  must 
be  distinctly  made  to  appear  that  the  act  relied  on  was  such  a 
breach  of  the  principal's  official  duty  as  to  render  the  sureties 
liable  on  the  official  bond.''     The  complaint  should  allege  that  the 


facts  alleged  in  a  preceding  breach. 
State  V.  Holleman,  21  Ark.  413.  And 
see  State  v.  Hammett,  7  Ark.  492. 

1.  Minor  v.  Mechanics  Bank,  i  Pet. 
(U.  S.)  68. 

Recovery  Only  for  Breaches  Assigned.  — 
In  a  suit  on  a  bond  with  several  condi- 
tions there  can  be  a  recovery  only  for 
the  breaches  assigned  in  the  com- 
plaint. Colgate  V.  Roberts,  85  Ind. 
464. 

2.  McFall  V  Howe  Sewing  Mach. 
Co.,  90  Ind.  148.  And  see  Colburn  v. 
State,  47  Ind.  310;  Richardson  v.  State, 
55  Ind.  381. 

3.  McFall  V.  Howe  Sewing  Mach. 
Co.,  90  Ind.  148. 

4.  Adams  v.  State,  6  Ark.  497;  Peo- 
ple V.  Gregory,  11  111.  App.  370;  Mc- 
Fall V.  Howe  Sewing  Mach.  Co.,  90 
Ind.  148;  People  v.  Brush,  6  Wend.  (N. 
Y.)  454.  And  see  Colburn  v.  State,  47 
Ind.  310;  Richardson  v.  State,  55  Ind. 
381. 

No  Damages  Becoverable  on  Defective 
Assignment.  —  Although  one  breach  be 
insufficiently  assigned,  if  there  be  any 
other  breach  properly  assigned  in  the 
same  count  of  the  declaration  the  plain- 
tiff will,  notwithstanding  the  insuffi- 
cient assignment,  be  entitled  to  judg- 
ment on  demurrer,  but  will  not  be 
permitted  to    assess  damages   on    the 


defective  breach.     People  v.  Brush,  6 
Wend.  (N.  Y.)  454. 

5.  Com.  V.  Fry,  4  W.  Va.  721. 

6.  Impossibility  of  Breach  Assigpied.  — 
Thus  where  it  was  alleged  that  a  com- 
missioner of  school  lands  sold  five 
thousand  acres  of  land  as  part  of  a 
single  township,  and  neglected  properly 
to  account  for  and  pay  over  the  pro- 
ceeds, the  breach  was  held  to  be  ill  as- 
signed. Greene  County  v.  Smith,  4 
111.  227.  Compare  Sacramento  County 
V.  Bird,  31  Cal.  66. 

7.  State  V.  Newby,  7  Blackf.  (Ind.) 
330;  Griffith  V.  Com.,  10  Bush  (Ky.) 
281;  Com.  V.  Cole,  7  B.  Mon.  (Ky.) 
250;  Snapp  V.  Com.,  2  Pa.  St.  49;  State 
V.  Mann,  21  Wis.  684;  Gerber  v.  Ack- 
ley,  37  Wis.  43.  And  see  Helms  v. 
State,  19  Ind.  App.  360:  Carmichael  v. 
Governor,  3  How.  (Miss.)  236. 

Action  on  Cfonstable's  Bond.  —  In  Com. 
V.  Cole,  7  B.  Mon.  (Ky.)  250,  it  was 
held:  i.  A  declaration  on  a  con- 
stable's bond  merely  averring  that  the 
defendant  by  color  of  his  office  as  con- 
stable collected  money  from  the  rela- 
tor, without  further  averment,  is  in- 
sufficient. 2.  An  allegation  that  the 
principal  collected  money  under  pre- 
tense of  having  executions  against  the 
plaintiff,  and  failed  to  return  such  exe- 
cutions  satisfied,    without    any    aver- 
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bond  was  the  party's  official  bond,  and  set  out  enough  of  its  con- 
tents to  show  that  those  who  signed  it  as  sureties  were  bound  to 
indemnify  persons  injured  by  the  alleged  act  of  the  principal.* 

Distinction  Between  Acts  Done  Colore  Officii  and  Virtnte  Officii.  —  A  distinc- 
tion has  been  made  between  acts  colore  officii  and  those  done 
virtute  officii,  the  requirement  being  that  the  act  of  the  principal 
relied  on  as  constituting  the  breach  must  be  alleged  to  have  been 
performed  virtute  officii,  and  not  merely  colore  officii.^ 


mentthat  the  constable  had  executions 
in  force  at  the  time  of  the  receipt  of 
the  money,  is  not  sufficient  to  charge 
the  sureties.  3.  The  breach  assigned 
must  be  not  only  an  act  which  might 
be  rightfully  done  as  constable,  but  an 
act  which  was  done  by  the  principal  in 
the  bond  as  constable  under  claim  ol 
right  to  do  it  as  such. 

Action  on  School  Commissioner's  Bond. 
—  In  an  action  on  a  school  commis- 
sioner's bond  for  school  money  loaned 
and  lost  through  the  commissioner's 
alleged  negligence,  the  assignment  was 
held  bad  on  demurrer  for  failing  to 
state  that  the  trustees  of  the  township 
had  decided  that  the  commissioner 
should  have  jurisdiction  over  the 
school  land  of  the  township.  State  v. 
Newby,  7  Blackf.  (Ind.)  330. 

Where  a  Tax  Collector's  Sureties  are 
sued  alone  for  his  failure  to  pay  over 
the  taxes  collected  by  him,  it  is  essen- 
tial to  aver  that  the  moneys  charged  to 
have  been  collected  on  account  of  the 
taxes  were  the  legally  assessed  taxes 
which  the  collector  by  law  and  the  con- 
dition of  his  bond  was  authorized  and 
required  to  collect  and  pay  over.  The 
sureties  are  bound  only  for  the  due  col- 
lection, safe  keeping,  and  punctual 
payment,  by  their  principal,  of  the  le- 
gally assessed  taxes  for  the  state  and 
county,  and  not  for  moneys  which  the 
collector  in  his  official  character  was 
not  authorized  and  required  by  law  to 
collect.  Hence  the  necessity  for  the 
averment.  Whitfield  v.  Wooldridge, 
23  Miss.  183.  And  see  Machiasport  v. 
Small,  77  Me.  loq;  Brown  v.  Com.,  6 
J.  J.  Marsh.  (Ky.)  635. 

Money  Received  by  Principal  After  Se- 
tum  Day  of  Execution.  —  In  an  action 
against  the  principal  and  sureties  an 
assignment  of  breach  for  the  alleged 
failure  of  the  principal  to  pay  over 
money  coming  into  his  hands  on  exe- 
cution which  shows  that  the  money 
was  not  received  until  after  the  return 
day  of  the  execution  is  bad  on  demur- 
rer, for  the  sureties  are  not  liable  under 


such    circumstances,  though  the  prin- 
cipal   would    be     liable    individually. 
Dean  v.  Governor,  13  Ala.  526. 
Receipt  of  Money  During  Term  of  Office. 

—  A  declaration  in  a  suit  on  the  official 
bond  of  a  justice  of  the  peace  which 
alleged  that  by  virtue  of  his  office  the 
principal  had  collected  and  received 
certain  money  substantially  avers  that 
the  money  was  received  by  the  defend- 
ant while  he  was  in  office.  Parker  v. 
State,  8  Blafckf.  (Ind.)  292. 

Qualification  of  Principal  Obligor  — 
That  He  Was  Duly  Commissioned.  —  It 
is  not  necessary,  in  an  action  on  a 
sheriff's  official  bond,  to  allege  that  the 
sheriff  was,  after  its  execution,  duly 
commissioned.  If  the  principal  was 
never  in  fact  commissioned,  such  cir- 
cumstance is  a  matter  of  defense  for 
the  defendant  to  plead.  Brownfield  v. 
Com..  13  S.  &  R.  (Pa.)  236. 

La7vful  Appointment.  —  Where  an 
averment  of  the  qualification  of  the 
principal  obligor  is  proper,  an  allega- 
tion that  he  was  lawfully  appointed 
and  entered  upon  the  duties  of  his 
office  is  sufficient.  It  is  not  necessary 
to  set  out  his  commission.  People  v. 
Pace,  57  111.  App.  674. 

1.  Ghiradelli   v.    Bourland,    32   Cal. 

585. 

2.  Colore  Officii  Versus  Virtute  Officii. 

—  In  Gerber  v.  Ackley,  37  Wis.  43, 
which  was  an  action  on  the  official 
bond  of  a  city  marshal,  an  allegation 
that  the  principal  therein,  "  claiming 
to  have  a  writ  of  replevin  duly  issued 
by  a  justice,"  demanded  of  and  took 
from  the  legal  possession  of  the  plain- 
tiff certain  property,  "  claiming  to  act 
under  and  by  virtue  of  such  writ  of  re- 
plevin," was  held  insufficient,  there 
being  no  averment  that  the  principal 
had  a  writ  of  replevin  under  which  he 
seized  the  property,  but  merely  that  he 
"  claimed  "  to  have  such  process,  and 
not  that  process  had  been  delivered  to 
him  which  he  proceeded  to  execute  in 
a  manner  contrary  to  his  official  duty. 
In  order,  it  was  held,  to  show  that  the 
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(2)  Rule  as  Applied  to  Tax  Collectors.  —  In  actions  on  the  bonds 
of  tax  collectors,  there  is  an  apparent  conflict  in  the  decisions  on 
the  necessity  for  an  allegation  as  to  the  regularity  and  legality 
of  the  tax  assessment.  The  question,  however,  is  believed  to 
depend  chiefly  upon  whether  the  alleged  breach  of  the  official 
bond  is  the  failure  to  collect  the  tax,  or  to  collect  and  pay  over, 
or  simply  a  failure  or  refusal  to  pay  over. 

Where  There  Is  a  Failure  to  Collect,  or  to  Collect  and  Pay  Over,  the  weight 
of  authority,  it  would  seem,  requires  an  allegation  that  the  tax 
was  validly  assessed,^  and  an  averment  of  compliance  with  the 
formalities  necessarily  precedent  to  the  collection  of  the  tax  by 
the  principal  in  the  official  bond,*     Where,  however,  the  breach 


principal  violated  some  official  duty,  it 
was  necessary  that  it  should  "appear 
that  he  was  acting  under  process,  and 
not  merely  claiming  to  act  in  the  exe- 
cution of  process. 

1.  Machiasporl  v.  Small,  77  Me.  log; 
Dudley  v.  Oliver,  5  Ired.  L.  (N.  Car.) 
227;  Houston  County  v.  Dwyer,  59 
Tex.  113. 

Averment  that  Tax  Was  Validly  As- 
sessed. —  In  an  action  on  a  tax  collect- 
or's bond  for  not  collecting,  accounting 
for,  and  paying  over  taxes,  it  is  neces- 
sary to  aver  the  time  for  collection  and 
the  person  or  persons  to  whom  the 
payment  was  to  be  made,  and  also 
that  the  tax  was  properly  assessed  and 
originated  from  a  source  which  gave  it 
validity.  Middlebury  v.  Nixon,  i  Vt. 
232. 

An  averment  in  a  declaration  on  a 
sheriff's  bond  that  the  sheriff  received 
a  certain  list  of  taxes,  and  promised  to 
collect  and  account  for  them,  but  that 
he  failed  to  do  so,  does  not  show-  a 
breach:  the  declaration  must  show 
that  the  sheriif  was  by  law  bound  to 
collect  the  taxes.  Brown  v.  Com.,  6  J. 
J.  Marsh.  (Ky.)  635. 

2.  Averment  of  Precedent  Formalities. 
—  An  allegation  that  a  tax  collector 
"  has  wholly  failed  and  neglected  to 
pay  over  the  taxes  assessed  on  his 
county  of  O."  is  not  sufficient  without 
other  averments.  Evans  v.  State,  2 
Blackf.  (Ind.)  387,  in  which  case  it  was 
said:  "  The  averment  maybe  true  and 
yet  the  plaintiff  not  legally  entitled  to 
recover.  It  must  appear  by  proper 
averments  that  there  was  an  assess- 
ment of  taxes  for  county  purposes, 
*  *  *  and  that  there  were  assess- 
ment rolls  of  said  taxes  made,  cor- 
rected, approved,  and  filed  in  the  office 
of  the  clerk  of  the  Circuit  Court  of  the 
county;    and   that  a  true  copy  thereof 


had  been  delivered  by  the  clerk  to  the 
collector,  together  with  a  precept  com- 
manding him  to  collect  the  taxes  ac- 
cording to  law."  And  it  was  also 
observed  that  "  collectors  of  revenue 
have  no  duties  to  perform  until  there  is 
an  assessment  of  taxes  made,  and  the 
assessment  rolls  corrected,  approved, 
and  filed  in  theoffice  of  the  clerk  of  the 
Circuit  Court  of  the  proper  county,  and 
a  true  transcript  of  such  assessment 
roll  delivered  by  the  clerk  to  the  col- 
lector, together  with  a  precept  in  the 
name  of  the  state  of  Indiana,  under 
the  seal  of  the  Circuit  Court,  com- 
manding the  collector  to  collect  the 
taxes  set  forth  in  the  copy  of  the 
assessment  rolls  so  delivered  to  him." 

Averments  as  to  Tax  Bolls.  —  In  an  ac- 
tion on  the  official  bond  of  a  tax  col- 
lector for  his  failure  to  pay  over  taxes, 
it  should  be  shown  that  the  rolls  were 
placed  in  his  hands  for  collection 
by  the  proper  authorities.  Houston 
County  V.  Dwyer,  59  Tex.  113.  And 
it  should  also  be  made  to  appear,  in  a 
case  where  the  alleged  breach  is  a  fail- 
ure to  collect  and  pay  over  the  poor 
tax,  that  the  requisite  number  of  jus- 
tices were  present  when  the  poor  tax 
was  laid.  Dudley  v.  Oliver,  5  Ired.  L. 
(N.  Car.)  227. 

Performance  of  Duties  of  Assessor  and 
Clerk.  —  The  declaration  in  a  suit  on 
the  bond  of  a  collector  of  taxes,  after 
setting  out  the  condition,  stated  that 
the  assessor  was  appointed  by  the 
board  of  commissioners,  etc. ;  that  he 
gave  bond  and  took  the  oath  required 
by  law ;  that  he  made  an  assessment  of 
the  taxable  property  in  the  county  and 
delivered  a  list  to  such  board,  who  cor- 
rected it,  etc.,  and  fixed  the  ratio;  that 
the  clerk  made  out  and  delivered  to 
the  collector  a  proper  duplicate  of  the 
roll  and   tax  list,  etc.,  with  a  precept 
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of  official  duty  as  alleged  consists,  not  of  the  failure  to  collect 
taxes  assessed,  but  of  collecting  and  failing  to  pay  over,  it  is  gen- 
erally held  that  it  is  unnecessary  to  aver  a  legal  assessment,*  as  a 
tax  collector,  when  sued  on  his  bond  for  money  which  he  has 
collected  in  his  official  capacity  as  taxes  and  failed  to  pay  over, 
cannot  controvert  the  legality  of  the  tax  imposed  or  the  regularity 
of  the  assessment.*  But  an  assignment  of  breach  in  that  a  tax 
collector  failed  to  pay  over,  merely,  is  not  sufficient.  It  must  be 
charged  that  the  defendant  collected  taxes  and  wrongfully  refused 
to  pay  over  the  amount,  or,  as  has  been  seen,  that  there  was  a 
wrongful  failure  to  collect.'  It  has  been  held,  however,  that 
where  the  sureties  on  a  tax  collector's  bond  are  sued  alone  for  the 
latter's  failure  to  pay  over  the  taxes  collected  by  him,  it  is  essential 
to  aver  that  the  moneys  charged  to  have  been  collected  on  account 
of  the  taxes  were  the  legally  assessed  taxes,  which  the  collector, 
by  the  law  and  the  condition  of  his  bond,  was  authorized  and 
required  to  collect  and  pay  over.* 


commanding  him,  etc;  and  that  the 
latter  failed  to  collect,  etc.  It  was 
held  that  these  allegations  stated  the 
performance  of  the  duties  of  the  as- 
sessor and  clerk  with  suflScient  cer- 
tainty. State  V.  Leonard,  6  Blackf. 
(Ind.)  173. 

Betnm  of  Assessment  Boll  under  Oath. 
—  In  an  action  of  debt  on  the  bond  of 
a  collector  of  state  and  county  revenue, 
an  averment  that  the  assessment  roll 
was  returned  under  oath  has  been  held 
unnecessary,  it  appearing  that  the  as- 
sessor had  regularly  taken  the  oath 
of  office.  State  v.  Johnson,  6  Blackf. 
(Ind.)  217. 

Beficiencies  Not  Supplied  by  Beference  to 
Ctoneral  Law.  —  In  Middlebury  v.  Nixon, 
I  Vt.  232,  which  was  an  action  against 
a  tax  collector  on  a  bond  conditioned 
to  "  collect  and  pay  over,  by  such  time, 
and  to  such  persons,  as  he  shall  be  di- 
rected in  his  warrant,"  it  was  held  in- 
sufficient to  allege  that  he  failed  to  pay 
over  a  school  tax,  without  averring  the 
time  for  collection  or  the  person  or  per- 
sons to  whom  the  payment  was  to  be 
made,  and  that  such  defective  allega- 
tion was  not  aided  by  a  reference  to 
the  general  law  which  pointed  out  such 
particulars. 

1.  Ferryman  v.  Greenville,  51  Ala. 
507;   People  V.  Love,  25  Cal.  520. 

2.  Ferryman  v,  Greenville,  51  Ala. 
507. 

Averment  of  Previoos  Demand  on  Tax- 
payers. —  In  an  action  on  the  bond  of  a 
village  tax  collector,  the  breach  relied 
on  being  the  alleged  failure  to  pay  over 


taxes  collected  on  warrant,  it  is  not 
necessary  to  aver  a  previous  demand 
and  refusal  of  the  taxable  inhabitants 
to  pay  the  assessment,  although  it  was 
made  by  law  the  duty  of  the  trustees 
of  the  village  to  demand  payment  of 
the  tax  before  the  warrant  was  issued 
and  placed  in  the  collector's  hands. 
Rochester  v.  Symonds,  7  Wend.  (N.  Y.) 
392.  This  was  upon  the  ground  that 
if  the  warrant  was  regular  on  its  face 
it  was  the  collector's  official  duty  to 
execute  it,  and  also  his  duty  to  pay  over 
the  money  collected  thereon,  whether 
the  warrant  was  in  fact  regularly 
issued  or  not. 

3.  State   V.    Evans,  3    Blackf.  (Ind.) 

379- 

4.  Mast  Show  Taxes  to  Have  Been  Le- 
gally Assessed. —  In  Whitfield  v.  Wool- 
dridge,  23  Miss.  183,  which  was  an 
action  on  the  official  bond  of  a  tax  col- 
lector. Smith,  C.  J.,  said:  "  In  the 
assignment  of  the  breaches  it  is  not 
alleged  that  there  was  any  assessment 
of  the  taxes  for  the  state  or  county,  or 
that  the  sums  of  money  averred  to  have 
been  collected  by  the  defendant,  on  ac- 
count of  the  state  or  county  tax,  were 
the  legally  assessed  taxes,  and  which 
as  such  the  defendant  as  collector,  by 
the  law  and  the  condition  of  the  bond, 
was  authorized  and  required  to  receive 
and  pay  orer.  This  it  was  essential  to 
aver,  especially  as  the  suit  stands 
against  the  sureties  in  the  bond  alone, 
as  they  are  bound  by  the  stipulations 
of  their  contract  for  the  due  collection, 
safe  keeping,   and   punctual   payment 
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(3)  Time  When  Breach  Occurred  —  Terms  of  Bond  Must  Be  Looked  to. 
—  As  sureties  on  an  official  bond  are  liable  for  the  acts  of  the 
principal  only  during  the  term  for  which  the  bond  was  given,  the 
fact  that  the  breach  occurred  during  such  term  should  be  alleged.* 
And  on  a  bond  conditioned  as  security  during  a  stated  term,  or 
until  the  election  and  qualification  of  a  successor,  if  the  breach 
assigned  occurred  after  the  expiration  of  the  regular  term,  it  is 
essential  to  aver  that  no  successor  had  been  elected.* 

c.  Definiteness  and  Certainty  —  (i)  In  General.  —  It  is  a 
rule  of  pleading  that  in  an  action  on  an  official  bond  the  assign- 
ment of  breaches  must  be  made  with  certainty  and  particularity.' 


by  their  principal  of  the  legally  as- 
sessed taxes  for  the  state  and  county, 
and  not  for  sums  of  money  which  the 
collector  in  his  official  character  was 
not  authorized  and  required  by  law  to 
collect." 

1.  Hubert  v.  Mendheim,  64  Cal.  213; 
Com.  V.  Hughes,  10  B.  Mon.  (Ky.)  160; 
Carmichael  v.  Governor,  3  How. 
(Miss.)  236;  State  v.  Grimsley,  19  Mo. 
171. 

Averments  Held  Sufficient  —  Action 
Against  County  Collector.  —  In  an  action 
on  the  oflBcial  bond  of  a  county  col- 
lector against  the  principal  and  sure- 
ties therein  for  the  failure  of  the  for- 
mer to  pay  over  taxes  collected  by  him, 
where  the  petition  shows  when  his 
bond  was  filed,  for  what  years  the 
taxes  collected  were  due,  that  they 
were  received  by  him  while  he  was 
collector,  and  by  him  in  his  official 
capacity,  and  have  not  been  accounted 
for,  and  such  collection  and  failure  to 
account  are  specifically  assigned  as  the 
breaches  complained  of,  the  petition 
will  not  be  held  insufficient  on  demur- 
rer for  failure  to  state  in  terms  for 
what  period  the  defendant  was  elected 
or  his  bond  given,  or  whether  the  col- 
lections were  made  during  his  official 
term.  Morgan  County  v.  Lutman,  63 
Mo.  210. 

Action  Against  School  Commissioner.  — 
In  an  action  of  debt  by  the  state,  on 
the  relation  of  S.,  the  school  commis- 
sioner of  C.  county,  against  K.,  the 
former  school  commissioner  of  the 
same  county,  and  his  sureties,  upon 
the  official  bond  of  K.,  the  declaration 
averred  that  K.  had  been  chosen  to  the 
office  for  three  terms  successively,  and 
up  to  the  time  of  the  relator's  appoint- 
ment, and  the  suit  was  upon  the  first 
bond  of  K.  A  breach  was  alleged  that 
during  his  first  term  K.  received  from 
the  sale  of  school  lands,  etc.,  divers 


large  sums  of  money,  which  he  wasted 
and  converted  to  his  own  use  during 
said  term,  and  though  requested  to  pay 
the  same  to  S.,  as  his  successor,  re- 
fused to  do  so.  It  was  held  that  the 
breach  sufficiently  negatived  a  pay- 
ment of  the  money  by  K.  to  his  imme- 
diate successor,  that  is,  to  himself,  so 
as  to  charge  the  sureties  on  the  first 
bond.     Kininer  v.  State,  3  Ind.  86. 

Action  Against  Justice  of  Peace.  — 
Where,  in  an  action  on  the  official 
bond  of  a  justice  of  the  peace  who  had 
served  two  terms,  the  declaration, 
though  alleging  that  he  was  twice 
elected,  assigned  as  breach  the  non- 
payment of  money  collected  during  his 
first  term  of  offi(  e,  it  was  held  sufficient 
to  maintain  an  action  on  the  bond  first 
given.  Warren  County  v.  Jeffrey,  18 
111.  329. 

Averment  of  Territorial  Jurisdiction.  — 
Where  there  is  an  action  on  an  official 
bond  of  a  district  collector  of  revenue, 
the  bond,  however,  not  stating  for 
what  district  the  principal  is  collector, 
the  declaration  will  be  bad  on  demur- 
rer if  it  omits  an  allegation  of  such 
fact.     U.  S.  V.  Jackson,  104  U.  S.  41. 

2.  Rany  v.  Governor,  4  Blackf. 
(Ind.)  2. 

3.  Dean  v.  Governor,  13  Ala.  526; 
Greene  County  v.  Smith,  4  111.  227; 
Major  V.  State,  8  Blackf.  (Ind.)  71; 
Com.  V.  Fry,  4  W.  Va.  721. 

Failure  to  Describe  County  Orders.  —  In 
an  action  on  the  official  bond  of  a 
county  treasurer,  the  alleged  breach 
being  a  failure  to  pay  county  orders  as 
required  by  law,  if  the  assignment 
does  not  sufficiently  describe  the  county 
orders  it  will  be  deemed  insufficient. 
State  V.  Bottorff,  8  Blackf.  (Ind.)  337. 

Motion  to  Make  More  Certain  —  In 
Lieu  of  Demurrer.  —  An  objection  that 
the  complaint  in  an  action  on  an  offi- 
cial  bond  is  not  sufficiently  certain  in 


135 


Volume  XV. 


Declaration,  Petition, 


OFFICIAL  BONDS. 


or  Complaint. 


No  (Jeneral  Bole  Can  Be  Stated  by  which  it  may  be  determined  when 
an  assignment  of  breach  is  and  when  it  is  not  sufficiently  definite 
and  certain,  but  the  controlling  consideration  is  that  the  aver- 
ments should  be  sufficiently  certain  to  apprise  the  defendant 
what  he  is  required  to  answer,* 

Averring  Condition  —  Setting  Out  Bond.  —  It  has  been  held  that  the 
same  strictness  is  not  required  in  averring  the  condition  of  a  bond 
sued  on  as  in  setting  out  the  bond  on  which  the  action  is  founded  ; 
It  is  sufficient  that  the  averment  of  the  manner  in  which  the  breach 
occurred  is  reasonably  specific,  and  this  it  may  be  though  not 
every  particular  be  set  out.* 

Nominal  Damages.  —  Where  the  breaches  assigned  are  objection- 
able for  generality  and  vagueness,  even  nominal  damages  are  not 
recoverable.' 

(2)  Nonperformance  of  Duty.  —  A  general  allegation  that  the 
principal  neglected  to  perform  his  duty  has  been  held  insufficient 
in  an  action  on  a  bond  conditioned  for  the  performance  of  duties 
generally."*     But  where  the  condition  of  an  official  bond  requires 


its  allegations  cannot  be  taken  by  de- 
murrer. The  proper  proceeding  on 
the  part  of  the  defendant  is  by  motion 
to  make  the  complaint  more  definite 
and  certain  in  the  specified  particulars. 
Warren  v.  Philips,  30  Barb.  (N.  Y.)  646. 

In  Lieu  of  Bill  of  Particulars.  —  In 
an  action  against  the  county  treasurer 
by  the  board  of  county  commissioners 
to  recover  funds  converted,  the  defend- 
ant is  not  entitled  to  demand  a  bill  of 
particulars.  If  the  allegations  in  the 
complaint  are  not  sufficiently  specific, 
the  defendant's  remedy  is  by  motion 
to  have  it  made  more  definite  and  cer- 
•tain.  Mower  County  v.  Smith,  22 
Minn.  97. 

Averment  Held  Stifficient  After  Verdict. 
—  In  debt  on  the  official  bond  of  a 
sheriff  the  allegation  of  breach  that  the 
sheriff  failed  to  pay  over  certain  taxes 
on  demand,  instead  of  at  the  time  ap- 
pointed by  law,  has  been  held  sufficient 
after  verdict.  Winslow  v.  Com.,  2 
Hen.  &  M.  (Va.)  459. 

1.  See  People  v.  Brush,  6  Wend.  (N. 
Y.)  454;  Com.  V.  Fry,  4  W.  Va.  721. 

Nature  of  Breaches  Peculiarly  Within 
Knowledge  of  Defendant.  —  In  an  action 
by  a  sheriff  on  the  bond  of  his  deputy 
it  was  assigned  generally  that  the 
deputy  had  collected  divers  sums  of 
money  and  failed  to  pay  over  and  ac- 
count for  the  same.  It  being  objected 
that  the  assignment  was  loo  gen- 
eral, the  court  said:  "  The  rule  per- 
mitting such  general  assignment  of  the 
breach  by  merely  negativing  the  words 


of  the  covenant  is  founded  not  alone 
on  the  objection  of  prolixity,  and  the 
inconvenience  of  specific  assignments 
containing  a  description  of  the  various 
items  constituting  it,  but  also  on  the 
consideration  that  in  cases  like  the 
present  the  peculiar  nature  and  extent 
of  the  default  is  presumed  to  be 
equally,  if  not  more  certainly,  within 
the  knowledge  of  the  defendant  than 
of  the  plaintiff."  Safford,  J.,  in  Gov- 
ernor V.  White,  4  Stew.  &  P.  (Ala.)  441. 
And  see  Elam  v.  Commercial  Bank,  86 
Va.  92. 

Description  of  Fee  Bills  Unaccounted  for. 
—  That  officers'  fees,  called  fee  bills, 
to  a  stated  amount  were  delivered  to  a 
sheriff  to  collect,  and  he  failed  to  ac- 
count for  them,  is  a  sufficient  assign- 
ment of  breach  without  specifying  the 
identical  kind  of  fee  bills  put  in  the 
hands  of  the  officer  for  collection. 
Governor  v.  Perkins,  2  Bibb  (Ky.)  395. 

2.  McCarthy  v.  Chicago,  53  III.  38. 

3.  Barnard  v.  Darling,  11  Wend.  (N. 
Y.)  28. 

4.  Dean  v.  Governor,  13  Ala.  526; 
Greene  County  v.  Smith,  4  111.  227; 
Governor  v.  Harrison,  4  Dev.  &  B.  L. 
(N.  Car.)  461 ;  Com.  v.  Fry,  4  W.  Va. 
721;  Wolff  V.  Stoddard,  25  Wis.  503. 
And  see  Franklin  v.  Kirby,  25  Wis. 
498. 

Where  the  Condition  of  the  Bond  Be- 
quires  Many  Things,  the  omission  of 
any  one  of  which  would  constitute  a 
breach,  a  particular  breach  should  be 
specified    in    the    assignment.      Com. 
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only  the  performance  of  a  single  act,  the  breach  may  be  well 
assigned  though  in  the  words  of  the  condition  simply,  or  even 
words  which  merely  import  the  same  thing.* 

(3)  Failure  to  Pay  Over  Money.  —  It  has  been  held  in  debt  by 
the  auditor  on  a  sheriff's  bond  that  an  averment  that  the  principal 
collected  and  failed  to  pay  over  a  stated  amount  of  money  which 
was  due  the  state  well  assigns  a  breach  thereof.*     And  in  an 


V.  Fry.  4  W.  Va.  721 ;  People  v.  Brush, 
6  Wend.  (N.  Y.)  454. 

niostrations.  —  Where  an  official 
bond  is  conditioned  that  the  principal 
shall  in  all  things  well  and  faithfully 
perform  the  duties  of  his  ofhce,  a 
breach  simply  that  he  did  not  in  all 
things  well  and  faithfully  perform 
is  insufficient.  People  v.  Brush,  6 
Wend.  (N.  Y.)  454. 

An  assignment  of  breach  on  a  bond 
conditioned  for  the  performance  of  offi- 
cial duties,  that  the  principal  obligor 
has  "  wholly  failed  and  neglected  to 
discharge  his  duty  as  such  '"  officer,  is 
insufficient.  Such  assignment,  without 
specifying  how  or  in  what  manner 
the  principal  has  neglected  or  failed  in 
the  performance  of  his  duty,  is  too 
vague  and  general.  Evans  v.  State.  2 
Blackf.  (Ind.)  387.  And  see  Shum  v. 
Farrington,  i  B.  &  P.  640;  Cornwallis 
V.  Savery,  2  Burr.  772;  Cheshire  Bank 
V.  Robinson,  2  N.  II.  126. 

A  breach  assigned  "  for  a  general 
misfeasance  in  office,"  in  a  suit  on  a 
sheriff's  official  bond,  is  loo  general  and 
broad,  and  the  court  will  not  permit 
any  evidence  to  be  given  upon  it. 
Governor  v.  Harrison,  4  Dev.  &  B.  L. 
(N.  Car.)  461. 

Averments  in  Action  for  Becovery  of 
Penalty.  —  A  general  allegation  that  the 
principal  in  his  lifetime  failed  to  settle 
his  accounts  as  collector  for  a  specified 
year  with  the  County  Court,  as  re- 
quired by  law,  has  been  held  not  a 
sufficient  averment  of  failure  of  official 
duty  on  his  part  under  Gould's  Digest, 
c.  147,  §  37,  to  lay  the  foundation  of  a 
judgment  against  his  sureties  for  the 
penalties  prescribed  by  sections  40  and 
41  of  the  same  chapter.  Goree  v. 
State,  22  Ark.  236. 

General  Assignment  with  Specification 
of  Particnlars.  —  An  assignment  gener- 
ally that  the  principal  did  not  perform 
his  duty  in  the  premises,  if  followed  by 
the  averment  of  a  specific  instance  of 
violation  of  or  dereliction  to  duty,  is 
sufficient.  Fletcher  v.  Lee,  65  Mich. 
557. 

1.  People  V.  Brush,  6  Wend.  (N.  Y.) 


454;  Winslow  V.  Com.,  2  Hen.  &  M. 
(Va.)  459;  Com.  V.  Fry,  4  W.  Va.  721. 

2.  Taylor  v.  Auditor,  4  Ark.  574. 

Not  Necessary  to  Specify  Particular 
Items.  —  In  debt  against  a  sheriff  and 
his  sureties  to  recover  various  moneys 
received  by  him  and  not  paid  over,  it  is 
sufficient  to  aver  a  general  receipt  of 
the  entire  amount  collected  and  the 
failure  to  pay  it  over,  without  specify- 
ing each  particular  item  received. 
Governor  v.  White,  4  Stew.  &  P.  (Ala.) 
441. 

Objection  After  Verdict.  —  In  Brough- 
ton  V.  Governor,  7  Ala.  561,  it  was  al- 
leged that  the  defendant,  a  sheriff, 
after  the  execution  of  his  bond,  re- 
ceived divers  sums  of  money,  to  wit, 
the  sum  of  twenty-five  hundred  dollars, 
which  was  due  and  belonging  to  the 
county,  which  although  often  requested 
he  failed  and  refused  to  pay.  It  was 
held  that  although  the  assignment  was 
general  and  omitted  to  state  the  cir- 
cumstances under  which  the  money 
was  received,  yet  it  was  good  after 
verdict,  if  not  at  common  law,  cer- 
tainly under  Act  Ala.,  1824,  "  to  regu- 
late proceedings  at  common  law." 

General  Assigpnment  of  Breach  Sufficient. 
—  In  Winslow  v.  Com.,  2  Hen.  &  M. 
(Va.)  459.  it  was  held  that  in  an  action 
on  an  official  bond  with  collateral  con- 
dition to  collect  and  pay  over  the  taxes 
for  a  designated  year,  an  assignment 
of  breach  in  as  general  terms  as  those 
of  the  condition  of  the  bond  is  suffi> 
cient.  And  see  Johnstons  v.  Meri- 
wether, 3  Call  (Va.)  523;  Branch  v. 
Com.,  2  Call  (Va.)  510. 

An  Assignment  that  a  County  Treasurer 
failed  to  pay  over  certain  money  in  his 
hands  to  his  successor,  said  money 
being  the  county  revenue  for  a  speci- 
fied year,  has  been  held  sufficient. 
State     v.     Bottorff,    8     Blackf.    (Ind.) 

337- 

A  Complaint  on  the  Bond  of  a  Tax  Col- 
lector is  not  uncertain  for  failure  to 
aver  that  any  of  the  money  sued  for 
was  collected  by  him  on  account  of  for- 
eign miners'  licenses.  People  v.  Love, 
25  Cal.  520. 
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action  on  the  official  bond  of  a  deputy,  the  averment  that  such 
deputy  had  collected  moneys  which  he  refused  to  pay  over  was 
held  sufficient,  though  it  was  not  stated  from  whom,  on  what 
writs,  or  in  what  manner  the  money  had  been  received.*  On  the 
other  hand,  in  an  action  on  a  county  treasurer's  bond,  it  was 
decided  that  an  assignment  of  breach  that  the  principal  in  the 
bond  did  not  pay  over  the  money  in  his  hands  according  to  statute 
was  objectionable  on  account  of  its  generality.* 


Failure  to  Pay  Over  —  Averment  of  Fail- 
ure to  Collect.  —  As  a  sheriff  becomes 
liable  on  receiving  a  tax  list  for  the 
whole  amount  of  taxes  charged  therein, 
less  the  credits  to  which  he  mayby  latv 
be  entitled,  there  is  no  necessity  in  a 
suit  against  him  to  charge  him  with 
having  collected  the  money;  yet  if  the 
breach  assigned  in  the  declaration 
against  him  on  his  bond  is  that  he  did 
collect  the  money  and  failed  to  pay  it 
over,  the  collection  of  the  money  must 
be  proved.  Merely  producing  the  tax 
list  receipted  by  him  is  not  sufficient  to 
charge  him  on  such  a  state  of  proceed- 
ings. Taylor  v.  Pulaski  County,  4 
Ark.  596.  And  see  Taylor  v.  Auditor, 
4  Ark.  574. 

1.  In  Hughes  v.  Smith,  5  Johns.  (N. 
Y.)  168,  the  bond  of  an  under-sheriff 
was  conditioned  that  he  should  in  all 
things  perform  his  duties  according  to 
law,  so  that  the  sheriff  should  not  be 
liable  for  the  payment  of  damages  or 
money  in  consequence  of  any  of  the 
acts  of  the  said  under-sheriff.  It  was 
alleged  that  he  neglected  to  account 
and  pay  to  the  sheriff,  or  to  the  several 
other  plaintiffs,  and  others,  divers 
sums  of  money,  amounting  to  a  thou- 
sand dollars;  but  it  was  not  averred  on 
what  writs  or  executions  he  collected  or 
of  whom  he  received  the  said  thousand 
dollars,  or  that  he  received  thf  same  on 
any  execution  or  other  process  what- 
ever. It  was  held  that  the  assignment 
was  sufficient,  as  it  avoided  cumbrous 
prolixity;  Kent,  C.  J.,  saying:  "  The 
breach  is  assigned  in  the  words  of  the 
condition,  and  the  assignment  neces- 
sarily amounts  to  a  breach;  and  when 
that  is  the  case  the  general  rule  is  that 
the  plaintiff  may  assign  the  breach 
generally  by  negativing  the  words  of 
the  covenant.  And  were  this  assign- 
ment bad  on  special  demurrer,  it  is 
certainly  good  on  general  demurrer." 

2.  State  V.  Bottorff,  8  Blackf.  (Ind.) 
337. 

In  an  Action  by  the  County  Treasurer 
against  a  town  treasurer  the  mere  gen- 


eral allegation  that  the  defendant  had 
not  "  truly  accounted  for  and  paid 
over,  according  to  law,  all  the  state 
and  county  taxes  which  came  to  his 
hands  as  town  treasurer,"  is  fatally 
vague  and  general.  Wolff  v.  Stoddard, 
25  Wis.  503.  And  see  Franklin  v. 
Kirby,  25  Wis.  498. 

Must  State  to  Whom  Money  ShoiJd 
Have  Been  Paid.  —  An  assignment  of 
breach  that  the  principal  failed  to  pay 
over  money,  simply,  is  insufficient  in 
not  stating  to  whom  the  money  should 
have  been  paid.  State  v.  Bottorff,  8 
Blackf.  (Ind.)  337. 

Failure  to  Pay  to  Person  Not  Entitled  to 
Beceive.  —  In  an  action  against  a  com- 
missioner of  school  lands  an  allegation 
that  he  did  not  pay  over  to  the  trustees 
of  the  township  a  certain  sum  realized 
in  the  sale  of  school  lands  is  insuffi- 
cient, where  not  the  trustees  but  the 
treasurer  of  the  township  was  the 
proper  person  to  receive  it.  Greene 
County  V.  Smith,  4  111.  227. 

Failiure  to  Collect  Militia  Fines.  —  In 
debt  against  a  sheriff  and  his  sureties 
lor  the  sheriff's  failure  to  collect  and 
pay  over  militia  fines,  the  declaration 
must  set  forth  the  names  of  the  per- 
sons against  whom  the  fines  were  as- 
sessed, and  the  several  amounts  of  the 
fines,  as  stated  in  the  certificate  of  the 
president  of  the  court  martial.  Chap- 
man V.  Weaver,  19  Ala.  626. 

And  in  State  v.  Leavell,  3  Blackf. 
(Ind.)  117,  it  was  held  that  the  declara- 
tion should  show  the  name  of  each  per- 
son fined,  and  the  amount  of  his  fine; 
that  the  fines  were  recorded  in  the 
regimental  book  separate  from  other 
fines,  and  that  the  list  was  signed  and 
sealed  by  the  proper  officer. 

But  in  People  v.  Brush,  6  Wend.  (N. 
Y.)  454,  which  was  an  action  against  a 
sheriff  and  his  sureties  for  not^paying 
over  moneys  received  from  presidents 
of  courts  martial,  it  was  held  not  to  be 
necessary  to  allege  the  names  of  the 
presidents  or  by  whom  or  by  virtue  of 
what  authority  they  received  their  ap- 
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Expiration  of  Term  of  Office.  —  Where  the  breach  alleged  is  the  failure 
of  the  principal  to  turn  over  money  to  his  successor  in  office,  it  is 
necessary  to  allege  that  the  principal's  term  of  office  had  expired.* 
This  fact,  however,  may  be  made  to  appear  by  a  statement  of  the 
circumstances,  and  need  not  be  averred  in  precise  terms.* 

Qualification  of  Successor.  —  And  where  the  breach  alleged  is  the 
failure  to  pay  over  money  to  an  official  successor,  the  legal  qualifi- 
cation of  the  latter  as  a  person  entitled  to  receive  the  fund  should 
also  be  averred.*  It  is  sufficient,  however,  if  this  be  made  to 
appear  by  reasonable  intendment.* 

d.  Conclusiveness.  —  The  assignments  of  breaches  should  be 
conclusive,  or,  in  other  words,  they  should  exclude  every  other 
conclusion  than  that  of  a  breach  of  the  bond.*     Thus,  in  an  action 


pointment.  A  general  reference  to  the 
act  of  the  legislature  under  which  the 
courts  martial  were  held  is  sufficient. 

Reference  for  Specification  to  Exhibit.  — 
In  an  action  on  a  constable's  bond,  the 
claims  put  into  his  hands  were  not  spe- 
cifically set  out,  but  the  declaration 
stated  that  the  relator  had  placed  in 
the  constable's  hands  for  collection 
divers  claims  which  were  particularly 
set  out  in  a  receipt  given  by  the  con- 
stable in  his  official  capacity,  which 
receipt  was  thereto  annexed  as  an  ex- 
hibit, and  averred  the  collection  of 
moneys  by  the  constable,  and  his  fail- 
ure and,  refusal  to  pay  them  over  to  the 
relator.  It  was  held  that  the  breach 
was  well  assigned.  Governor  v. 
Roach.  9  Gratt.  (Va.)  13. 

1.  Hiatt  V.  State,  no  Ind.  472;  Haw- 
thorn V.  State,  48  Ind.  464. 

Averment  that  Fund  Bemained  in  De- 
fendant's Hands  at  Expiration  of  Term.  — 
A  complaint  alleging  an  officer's  fail- 
ure to  pay  to  his  successor  money 
which  came  into  his  hands  should 
allege  that  it  remained  in  his  hands  at 
the  expiration  of  his  term.  Pickett  v. 
State,  24  Ind.  366. 

2.  Hiatt  V.  State,  no  Ind.  472. 

3.  Redwood  County  v.  Tower,  28 
Minn.  45;  Wilson  v.  Wichita  County, 
67  Tex.  647. 

4.  Wilson  V.  Wichita  County,  67 
Tex.  647. 

Sufficiency  of  Averments.  —  In  Red- 
wood County  V.  Tower,  28  Minn.  45, 
it  was  alleged  that  the  defendant  held 
and  discharged  the  duties  of  the  office 
of  county  treasurer  "  during  the  entire 
term  of  two  years  for  which  he  was 
elected,  as  aforesaid,  to  wit,  from 
March  i,  1878,  until  March  i,  1880,  at 
which  last-mentioned  date  said  Amasa 


Tower  surrendered  said  office  to  his 
successor  in  said  office,"  and  that 
"  subsequent  to  March  i,  1880,  to  wit, 
on  or  about  March  2,  1880,  the  county 
treasurer  of  said  county  then  and  there 
being  the  successor  in  office  to  said 
Amasa  Tower,  as  aforesaid,  and  acting 
officially  as  such  county  treasurer,  duly 
demanded,"  etc.  These  allegations 
were  held  sufficiently  to  show  that 
there  was  a  legal  successor  to  'the  de- 
fendant, to  whom  he  ought  to  have 
delivered  the  public  funds  in  his  hands 
as  treasurer. 

6.  State  V.  Engles,  5  Ark.  26;  State 
V.  Hammett,  7  Ark.  492;  Dawson  v. 
Shaver,  i  Blackf.  (Ind.)  204;  Major 
V.  State,  8  Blackf.  (Ind.)  71;  Evans  v. 
State,  2  Blackf.  (Ind.)  387;  Harding  v. 
Governor,  5  Litt.  (Ky.)  336;  Bennett  v. 
Giles,  6  Leigh  (Va.)  316. 

Conclusiveness  —  Misconduct  of  Princi- 
pal and  Deputy.  —  In  an  action  on  the 
bond  of  a  sergeant  of  the  Court  of  Ap- 
peals against  one  of  the  securities  to 
recover  money  alleged  to  have  been 
collected  on  execution  by  one  of  the 
principal's  deputies,  an  averment  sim- 
ply that  such  money  was  collected 
by  a  deputy  of  the  principal,  who 
failed  or  refused  to  pay  it  over,  is  not 
good.  It  must  also  be  averred  that  the 
principal  as  well  as  the  deputy  has 
failed  to  pay  over  the  money  collected; 
for  if  paid  over  by  the  latter,  this 
would,  of  course,  be  a  complete  de- 
fense. Hardin  v.  Governor,  5  Litt. 
(Ky.)336. 

Failure  to  Make  Service  and  Return, 
—  Though  a  constable  may  be  held 
liable  on  his  official  bond  for  failure  to 
return  a  writ  of  execution,  an  assign- 
ment of  breach  that  he  did  not  make 
service  and  return  is  insufficient,  as. 
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against  a  sheriff  and  his  sureties  under  a  statute  requiring  a  sheriff 
to  pay  over  money  collected  on  execution  to  the  judgment 
creditor  or  into  the  clerk's  office,  the  declaration  must  aver  that 
the  money  has  not  been  paid  to  the  plaintiff  or  into  the  clerk's 
office.* 

e.  Misconduct  in  Connection  with  Process  —  (i)  Failure 
to  Levy.  —  In  an  action  on  the  bond  of  a  sheriff  for  failure  to  levy 
an  execution,  the  declaration  should  aver  that  a  judgment  was 
obtained  in  the  suit  in  which  the  process  issued,  and  the  amount 
thereof.*^  And  where  the  execution  is  alleged  to  have  issued  on 
the  judgment  of  a  justice  of  the  peace,  and  the  assignment  of 
breach  is  a  neglect  of  duty  in  carrying  the  execution  into  effect,  it 
has  been  held  that  the  facts  necessary  to  give  the  justice  jurisdic- 
tion should  be  specifically  stated,  a  mere  general  averment  of 
jurisdiction  being  insufficient.^  It  has  also  been  held  that  in 
assigning  a  breach  for  failing  to  levy  an  execution  it  is  necessary 
to  aver  that  the  execution  defendant  had  property  on  which  the 
process  might  have  been  levied ;  *  or,  where  the  writ  is  against 
the  person,  it  must  be  alleged,  in  assigning  as  a  breach  a  failure 


though  the  averment  were  true,  there 
might.have  been  a  return  in  legal  form, 
though  there  was  a  failure  to  levy. 
Major  V.  State,  8  Blackf.  (Ind.)  71. 

Action  Against  Tax  Collector.  —  In 
Evans  v.  State,  2  Blackf.  (Ind.)  387,  an 
action  on  a  tax  collector's  bond,  an 
assignment  of  breach  that  the  principal 
obligor  had  wholly  failed  to  pay  over 
the  taxes  assessed  on  his  said  county 
was  held  insufficient  because,  as  stated 
in  the  text,  the  averment  might  be  true 
and  yet  the  plaintiff  not  legally  entitled 
to  recover;  in  this  instance  because  the 
irregularity  and  illegality  of  the  assess- 
ment were  not  negatived. 

Receipt  of  Money  by  Officer.  —  In  debt 
on  a  sheriff's  bond  the  breach  assigned 
was  that  the  sheriff's  deputy  acknowl- 
edged after  he  ceased  to  be  deputy  that 
he  had  received  money  on  execution  — 
not  that  the  deputy  had  in  fact  received 
it.  It  was  held  that  the  breach  was 
not  well  assigned,  the  court  saying: 
"  The  receipt  of  the  money  was  the 
gist  of  the  action.  It  ought  to  have 
been  directly  averred,  that  the  defend- 
ant might,  if  he  chose,  put  it  in  issue. 
The  acknowledgment  of  the  receipt  of  it 
did  not  offer  proper  matter  upon  which 
an  issue  could  be  made  up.  An  issue 
made  up  on  it  would  have  been  imma- 
terial. For  though  it  be  true  that  the 
deputy  made  the  acknowledgment,  it 
may  be  false  that  he  received  the 
money.     And   thus,   though   the  issue 


was  found  for  the  plaintiff,  the  fact 
would  not  be  established  on  which  his 
right  of  recovery  depends;  namely,  the 
actual  receipt  of  the  money."  Bennett 
V.  Giles,  6  Leigh  (Va.)3i6. 

1.  Dawson  v.  Shaver,  i  Blackf.  (Ind.) 
204. 

2.  Com.  V.  Fry,  4  W.  Va.  721. 
Harmless  Variance  as  to  Execution  Set 

Out  by  Way  of  Inducement.  —  In  an  ac- 
tion on  a  sheriff's  bond,  where  an  exe- 
cution is  set  out  by  way  of  inducement, 
it  is  sufficient  to  describe  it  with  sub- 
stantial accuracy.  Thus,  in  Adams  v. 
State,  14  Ark.  17,  an  action  on  the  bond 
of  a  sheriff,  the  declaration  alleged  that 
a  fieri  facias  commanded  the  sheriff  to 
levy,  etc.,  as  well  a  certain  debt  of 
$658  36  as  the  further  sum  of  $67.50 
damages,  together  with  all  costs  of 
suit.  That  read  in  evidence,  however, 
commanded  the  officer  to  levy  the  sum 
of  $725.86  debt  and  damages,  together 
with  the  sum  of  $9.30  costs.  It  was 
held  that  the  variance  was  imma- 
terial. 

3.  Lawton  v.  Erwin,  9  Wend.  (N.  Y.) 

233- 

4.  State  V.  Kirby,  6  Ark.  453;  Major 
V.  State,  8  Blackf.  (Ind.)  71;  State  v. 
White,  88  Ind.  587;  Lawton  v.  Erwin, 
q  Wend.  (N.  Y.)  233;  Com.  v.  Fry,  4 
W.  Va.  721.  And  see  Jones  v.  State, 
5  Blackf.  (Ind  )  492;  State  v.  Soverns,  6 
Blackf.  (Ind.)  168;  State  v.  Shackle- 
ford,  15  Ind.  376. 
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to  execute,  that  the  defendant,  or,  where  there  are  several 
defendants,  one  or  more  of  them,  were  in  the  officer's  baiHwick 
and  might  have  been  taken.* 

(2)  Failure  to  Sell  Property  Levied  On.  —  It  is  not  sufficient  to 
allege  that  the  principal  failed  to  sell  property  levied  on  under 
execution.  It  must  also  be  alleged  that  he  failed  to  have  the 
money  before  the  court  on  the  return  day  of  the  writ.* 

(3)  Neglect  or  Refusal  to  Pay  Over  Proceeds.  —  Where  the 
breach  assigned  is  a  neglect  or  refusal  to  pay  over  money  collected 
on  execution,  no  averment  of  the  regularity  and  validity  of  the 
judgment  is,  in  general,  required  ;  '  and  likewise  where  the  alleged 
breach  is  a  misappropriation  or  misapplication  of  money  so  col- 
lected by  an  officer.**  A  breach  assigned  as  for  a  failure  to  pay 
over  money  must,  of  course,  include  an  averment  that  the 
amount  has  been  collected.* 

(4)  Failure  to  Make  Return.  —  An  allegation  that  an   officer 


1.  Jones  z/.  State,  5  Blackf  (Ind.)492; 
State  V.  Shackleford,  15  Ind.  376;  Law- 
ton  V.  Erwin,  9  Wend.  (N.  Y.)  233. 

2.  State  V.  Engles,  5  Ark.  26;  State 
V.  HoUeman,  21  Ark.  413. 

Failure  to  Sell.  —  In  an  action  on  the 
bond  of  a  constable  for  his  failure  to 
levy  on  and  sell  property  taken  in  at- 
tachment and  remaining  in  his  posses- 
sion when  an  execution  upon  the  judg- 
ment in  the  attachment  came  to  his 
hands,  it  is  necessary  to  aver  that  he 
failed  to  have  the  money  on  the  return 
day  of  the  execution  and  to  pay  it  over 
according  to  the  command  of  the  writ. 
State  V.  Holleman,  21  Ark.  413. 

Averments  Held  Sufficient.  —  In  an  ac- 
tion on  a  sheriff's  bond  for  failure  to 
make  the  money  on  an  execution,  an 
allegation  that  when  the  execution 
came  to  the  sherifit's  hands  the  defend- 
ant therein  had  sufficient  property  in 
the  sheriff's  bailiwick  to  satisfy  the 
execution,  and  that  the  sheriff  levied 
upon  such  property,  and  advertised  it 
for  sale  to  satisfy  the  execution,  but 
wholly  neglected  and  failed  to  sell  the 
same  or  any  part  thereof,  is  substan- 
tially good.  Adams  v.  State,  6  Ark. 
497- 

Plea  that  Property  Levied  On  Was  Prop- 
erty of  Stranger.  —  In  an  action  on  a 
sheriff's  bond  for  the  failure  of  a  dep- 
uty to  sell  property  on  which  he  had 
levied,  the  return  not  stating  that  it 
was  the  property  of  the  defendant  in 
the  execution,  the  defendants  are  not 
estopped  from  pleading  that  it  was  the 
property  of  a  stranger,  which  would  be 
a  good  answer  as  to  that  breach.  Com. 
V.  Booker,  6  Dana  (Ky.)  441. 


3.  State  V.  Hicks,  2  Blackf.  (Ind.) 
336;  State  V.  Hamilton,  32  Ind.  104; 
Lawton  v.  Erwin,  9  Wend.  (N.  Y.)  233; 
State  V.  Phares,  24  W.  Va.  657. 

Averment  that  Execution  Was  Directed 
to  Officer.  —  Averments  that  an  execu- 
tion was  issued  by  a  justice  of  the 
peace  on  a  judgment  rendered  by  him, 
and  was  delivered  to  and  received 
by  the  defendant,  a  constable  of  the 
county,  and  was  collected  by  him,  the 
dates  showing  it  to  have  been  within 
the  time  covered  by  the  bond,  are  suffi- 
cient without  any  more  explicit  aver- 
ment that  the  execution  was  directed 
to  the  constable,  as  that  fact  could  be 
implied  from  the  others  alleged.  Com. 
V.  Hughes.  10  B.  Mon.  (Ky.)  461. 

Failure  of  Deputy  to  Pay  Over  —  Aver- 
ment that  Principal  Has  Not.  —  In  an 
action  on  the  bond  of  an  officer  for  the 
failure  r  f  his  deputy  to  pay  over  money 
collected  on  execution,  it  is  not  suffi- 
cient to  allege  that  the  deputy  collected 
and  failed  to  pay  over  the  money,  for 
the  principal  may  have  paid  it  over, 
and  it  must  be  averred  that  he  has  not 
done  so.  Hardin  v.  Governor,  5  Litt. 
(Ky.)  336. 

4.  Stale  V.  Hamilton,  32  Ind.  104. 

5.  Collection  of  Money.  —  In  State  z'. 
Evans,  3  Blackf.  (Ind.)  379  McKinney, 
J.,  said:  "  In  a  suiton  a  sheriff's  bond 
by  a  plaintiff  in  an  execution,  to  re- 
cover the  amount  of  an  execution  col- 
lected by  the  sheriff,  it  is  surely  neces- 
sary to  aver  that  the  sheriff  collected 
the  amount  of  the  execution.  It  is  the 
fact  of  such  collection  and  the  injury 
arising  from  its  nonpayment  that  war- 
rant the  suit." 
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did  not  within  the  time  limited  by  law  return  an  execution  placed 
in  his  hands  for  levy  is  a  good  assignment  of  breach.*  And,  it 
has  been  held,  the  declaration  is  insufficient  if  it  contains  no  aver- 
ment of  the  judgment  on  which  the  execution  issued.* 

(5)  Making  False  Return.  —  In  charging  that  a  false  return  was 
made  the  declaration  should  state  the  nature  of  the  return  made, 
charge  its  falsity,  and  show  the  injury  resulting.'  It  has  been 
held,  however,  in  an  action  of  debt  on  a  sheriff's  bond,  the  breach 
assigned  being  that  the  sheriff  made  a  false  return  of  nulla  bona 
to  an  execution  at  the  suit  of  the  plaintiff,  that  it  is  not  necessary 
to  aver  that  the  judgment  upon  which  the  execution  issued  is 
unsatisfied,"* 

10.  In  What  Pleading  Breaches  Must  Be  Assigned.  —  In  the 
absence  of  statutory  provision  to  the  contrary,  it  is  not  necessary 


1.  Lawton  v.  Erwin,  9  Wend.  (N.  Y.) 
233.  And  see  Sloan  v.  Case,  10  Wend. 
(N.  Y.)  370;  Carpenter  v.  Doody,  i 
Hilt.  (N.  Y.)465. 

Failure  to  Betorn  Process.  —  An  alle- 
gation in  an  action  against  a  sheriff  for 
failing  to  return  an  execution  that  the 
process  was  received  by  him  in  suffi- 
cient time  to  return  it  to  the  next  suc- 
ceeding term  is  sufficient.  It  is  not 
necessary  to  allege  that  it  was  received 
by  him  a  sufficient  length  of  time  be- 
fore the  return  day  to  enable  him  to 
make  the  money.  Branch  Bank  v. 
Broughton,  10  Ala.  147. 

Upon  a  Bond  by  a  Depnty  to  the 
Marshal  conditioned  "  in  all  his  other 
official  actings  so  [to]  act  as  to  keep  the 
said  Crockett  entirely  clear,  free,  and 
indemnified,"  a  breach  that  he  failed  to 
return  certain  executions,  specifying 
them,  is  well  assigned.  Lewis  v. 
Crockett,  3  Bibb  (Ky.)  196. 

An  Averment  in  General  Terms  that  the 
sheriff  has  "  failed  to  return  said  writ 
of  execution,"  which  is  described,  is 
sufficient  without  an  allegation  that  he 
failed  to  return  it  three  days  before  the 
return  day  of  the  writ.  Caskey  v. 
Nitcher,  S  Ala.  622. 

Failure  to  Bettim  Forthcoming  Bond.  — 
In  Lane  v.  Harrison,  6  Manf.  (Va.)  573, 
decided  in  1620,  it  was  held  that  in 
charging  a  breach  of  the  condition  of  a 
sheriff's  bond,  if  it  was  alleged  that  he 
failed  to  return  to  the  office  of  the  clerk 
of  the  county  a  forthc(  ming  bond  taken 
upon  an  execution  from  the  Superior 
Court  of  law,  such  assignment  of  the 
breach  was  so  defective  that  judgment 
for  the  plaintiff  could  not  be  rendered 
upon  it  in  an  action  occurring  before 
the  1st  of  January,  1820. 


2.  State  V.  Spencer,  4  Blackf.  (Ind.) 
310. 

3.  Graham  v.  State,  6  Blackf.  (Ind.) 
32;  Wells  V.  Com.,  8  B.  Mon.  (Ky.) 
459;  Com.  V.  Bartletl,  7  J.  J.  Marsh. 
(Ky.)  161;  Com.  v.  Booker,  6  Dana 
(Ky.)44i.  And  see  Laughran  z/.  Camp- 
bell, 3  Blackf.  (Ind.)  487. 

Averment  of  Legal  Conclusions.  —  A 
mere  allegation  that  the  return  on  an 
execution  was  false  is  insufficient  as 
being  both  too  indefinite  and  only  a 
deduction  by  the  relators  themselves 
from  facts  not  disclosed  in  their  count. 
Facts  must  be  alleged  showing  that  the 
return  was  false.  Com.  v.  Booker,  6 
Dana  (Ky.)  441;  Com.  v.  Bartlett,  7  J. 
J.  Marsh.  (Ky  )  161;  Wells  v.  Com.,  8 
B.  Mon.  (Ky.)  459. 

4.  Unnecessary  to  Negative  Satisfaction 
of  Judgment. —  Lucas  v.  Governor,  6 
Ala.  826,  in  which  case  Goldthwaite,  J., 
said:  "  This  omission  is,  as  we  think, 
unimportant,  for  the  declaration,  with- 
out it,  alleges  every  matter  which  it 
was  essential  for  the  plaintiff  to  prove; 
in  other  words,  it  shows  the  contract 
with  the  governor  in  conformity  with 
the  requisitions  of  law,  and  a  breach  of 
that  contract  by  reason  of  the  alleged  . 
false  return.  It  is  true,  the  precedents 
in  the  analogous  action  upon  the  case 
against  a  sheriff  for  a  false  return  set 
out  an  averment  similar  to  the  one  of 
which  the  omission  is  now  complained, 
but  it  seems  to  be  only  an  adherence  to 
the  unnecessary  verbiage  which  is  yet 
to  be  found  in  practice.  The  general 
rule  of  pleading  is  that  it  is  not  in- 
cumbent on  the  plaintiff  to  aver  more 
than  he  is  called  on  by  the  law  to 
prove.  *  *  *  If,  in  point  of  fact, 
the    execution    had   been   satisfied   or 


142 


Volume  XV. 


Flea  or  Answer. 


OFFICIAL  BONDS. 


In  GeneraL 


that  the  breaches  of  an  official  bond  should  be  assigned  in  the 
declaration  of  complaint.*  Under  such  circumstances  the  bond 
may  be  declared  upon  as  a  common  bond  and  the  breaches 
assigned  in  the  replication  to  the  defendant's  plea  setting  out  the 
condition,  or,  it  has  been  held,  if  the  defendant  does  not  so  plead 
the  breaches  may  be  assigned  on  the  record.* 

But  the  Bond  and  Condition  May,  however,  be  set  out  and  the  breaches 
assigned  in  the  declaration,*  and  in  some  jurisdictions  it  is 
required  by  statute  that  this  course  be  adopted.* 

11.  New  Assignments  and  Abandonment.  —  It  has  been  held  that 
the  court  may  permit  the  plaintiff  to  assign  new  breaches  after 
the  jury  is  sworn,*  If  the  defendants  are  surprised  by  such  a 
course  a  continuance  will  be  granted.® 

The  Plaintiff  May  Ahandon  on  the  trial  such  assignment  of  breaches 
as  he  thinks  proper,  even  after  a  demurrer  to  them  has  been 
overruled.' 

VIIL  Plea  or  Answer  —  1.  In  General.  —  A  plea  to  an  action 
on  an  official  bond  must  either  traverse  the  allegations  of  the 
declaration  or  confess  and  avoid  them  by  the  introduction  of  new 
matter.® 


otherwise  vacated,  the  proof  mast  come 
from  the  defendant." 

1.  State  V.  Kizer,  6  Blackf.  (Ind.)  44; 
Evans  v.  State,  2  Blackf.  (Ind.)  387; 
State  V.  Votaw,  8  Blackf.  (Ind.)  2; 
Machiasport  v.  Small,  77  Me.  109;  Wil- 
son V.  Ridgely,  46  Md.  235;  Ing  v. 
State,  8  Md.  287;  State  Treasurers  v. 
Bates,  2  Bailey  L.  (S.  Car.)  362.  And 
see  Burnett  v.  Wylie,  Hempst.  (U.  S.) 
197. 

Not  Necessary  to  Assign  Breaches  in 
Declaration  —  Indiana.  —  In  State  v. 
Votaw,  8  Blackf.  (Ind.)  2,  it  was  held 
that  in  debt  on  a  bond  conditioned  for 
the  performance  of  duties  it  is  not  nec- 
essary to  set  out  the  condition  and 
assign  breaches  in  the  declaration. 
This  rule,  however,  was  changed  by 
the  Acts  Ind.  1847,  p.  112.  See  State  v. 
Harvey,  8  Blackf.  (Ind.)  527. 

In  Maryland,  by  Code,  art.  81,  §  82, 
it  is  provided  that  in  reply  to  a  plea  of 
performance  in  an  action  on  an  official 
bond  the  state  may  plead  that  the 
obligor  or  obligors  hath  or  have  not 
performed  the  condition  of  his  or  their 
bond,  and  give  the  special  matter  in 
evidence,  and  that  it  shall  not  be  nec- 
essary to  set  out  the  breaches.  Wil- 
son V.  Ridgely,  46  Md.  244. 

2.  /'^r  Stevens,  J.,  in  Evans  v.  State, 
2  Blackf.  (Ind.)  387. 

Oyer  of  Bond  and  Assignment  by  Order 
of  Court.  —  When  the  breaches  are  not 
assigned  in  the  declaration,  the  defend- 


ant may  have  oyer  of  the  bond,  and  if 
it  have  a  condition  the  court  on  motion 
will  order  the  plaintiff  to  assign  the 
breaches  upon  which  he  relies,  and  the 
defendant  may  then  interpose  his  de- 
fense by  way  of  brief  statement  under 
the  general  issue.  Machiasport  v. 
Small,  77  Me.  109. 

3.  Per  Stevens,  J.,  in  Evans  v.  State, 
2  Blackf.  (Ind.)  3S7.  And  see  Gainsford 
V.  Griffith,  I  Saund.  58,  note  i;  Ethersey 
V.  Jackson,  8  T.  R.  255;  Homfray  v. 
Rigby,  5  M.  &  S.  60;  De  La  Rue  v. 
Stewart,  2  B,  &  P.  N.  R.  362. 

4.  Illinois.  —  Foltz  v.  Stevens,  54  111. 
180. 

Indiana.  —  State  v.  Harvey,  8  Blackf. 
(Ind.)  527. 

Kentucky.  —  Mann  v.  Martin,  82  Ky. 
242. 

New  Jersey. — Jersey  City  v.  Chase, 
30  N.  J.  L.  233. 

New  York.  —  Baroard  v.  Darling,  11 
Wend.  (N.  Y.)  28. 

6.  Shannon  v.  Com.,  8  S.  &  R.  (Pa.) 
444,  See  also  generally  article  Amend- 
ments, vol.  I,  p.  458. 

6.  Shannon  v.  Com.,  8  S.  &  R.  (Pa.) 
444.  See  also  generally  article  Con- 
tinuances, vol.  4,  p.  836  et  seq. 

1.  \i\\\v.  Fitzpatrick,  6  Ala.  314. 

8.  State  V.  Saddler,  6  Ark.  235 ;  State 
V.  Daugherty,  32  Ind.  350,  in  which 
latter  case  it  was  said  that  an  answer 
which  neither  denies  nor  confesses  and 
avoids  the  facts  alleged  to  constitute  a 
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Allegations  Not  Denied  Admitted.  —  The  recitals  in  the  bond  sued  on, 


breach  of  an   official    bond    is    "  too 
clearly  bad  to  require  comment." 

Facts  Which  Must  Be  Put  in  Issue  by 
Flea.  —  In  a  suit  against  tlie  sheriff  and 
the  sureties  on  his  bond,  the  latter  can- 
not insist  that  they  are  not  liable  upon 
the  bond  described  in  the  declaration, 
but  upon  one  executed  subsequently, 
unless  they  put  the  fact  in  issue  by 
plea.     Hill  v.  Fitzpatrick,  6  Ala.  314. 

General  Issue  with  Notice  of  Denial  of 
Plaintiff's  Right  to  Sue.  —  A  collector  of 
a  school  district  who  has  never  quali- 
fied by  taking  the  official  oath  pre- 
scribed by  statute  cannot  maintain  an 
action  on  the  official  bond  of  a  constable 
for  money  collected  and  not  paid  over. 
And  the  objection  to  the  right  of  such 
person  to  sue  may  be  seasonably  taken 
at  the  trial  under  a  plea  of  the  general 
issue  with  notice  that  the  plaintiff 
was  not  a  legal  collector.  Houston  v. 
Russell,  52  Vt.  no. 

A  Plea  Which  Puts  in  Issue  Any 
Traversable  Matter  is  good  and  should 
not  be  stricken  out.  Of  such  nature  is 
a  plea  to  a  declaration  assigning 
breaches  of  a  sheriff's  bond  in  that  the 
principal  collected  and  failed  to  pay 
over  a  given  amount  of  money  which 
was  due  the  state,  putting  in  issue  such 
collection.  Taylor  v.  Auditor,  4  Ark. 
574.  See  also  Com.  v.  Young,  5  Dana 
(Ky.)  558,  which  was  an  action  on  a 
sheriff's  bond  for  fee  bills  collected. 
One  count  averred  that  when  they 
were  placed  in  the  hands  of  the  deputy 
they  were  collectible  by  distress.  The 
plea  averred  a  state  of  facts  under 
which  they  were  not,  when  delivered, 
collectible  by  distress.  It  was  held 
that  the  plea  was  good,  as  the  allega- 
tion which  it  denied  was  an  essential 
averment.  If  the  fee,  bills  became  col- 
lectible afterwards,  while  the  deputy 
remained  in  office,  it  was  the  duty  of 
the  plaintiff  to  av/jr  and  prove  it. 

In  an  action  upon  a  sheriff's  bond 
for  selling  the  plaintiff's  property  un- 
der an  execution  issued  by  the  clerk 
of  the  Circuit  Court  upon  a  judgment  of 
a  justice  of  the  peace,  the  allegation  of 
the  filing  of  the  transcript  in  the  office 
of  the  clerk  is  material  and  traversable; 
and  being  so,  the  court  erred  in  sus- 
taining a  demurrer  to  a  plea  denying 
it.     Crow  V.  State.  23  Ark.  684. 

Plea  Denying  Wrongful  Intent.  —  In 
Hoboken  v.  Evans,  31  N.  J.  L.  342, 
which  was  an  action  on  the  bond  of  a 


clerk  for  issuing  an  overplus  of  certain 
certificates  of  improvement  to  a  cred- 
itor of  the  city  for  work  done  under  a 
contract,  with  the  intention  of  causing 
him  to  be  overpaid  therefor,  it  was 
held  that  a  plea  negativing  the  wrong- 
ful intent  was  good,  the  court  saying; 
"  Without  this  essential  averment  of  a 
wrongful  intent  it  does  not  appear  that 
there  has  been  any  official  misconduct. 
Carelessness  is  not  charged.  The  mere 
allegation  that  the  clerk  issued  cer- 
tificates to  an  amount  beyond  what 
was  due  does  not  show,  with  sufficient 
legal  certainty,  any  breach  of  duty. 
He  may  have  done  so  from  the  opera- 
tion of  causes  which  would  have  led 
the  most  skilful  and  careful  man  into 
error,  and  in  such  event  he  was  not 
derelict  in  duty.  Neither  he  nor  his 
sureties  stipulate  for  his  infallibility. 
They  agree  that  he  will  be  careful  and 
honest.  The  breach  above  assigned, 
therefore,  rests  wholly  in  the  charge 
that  the  certificates  were  issued  with  the 
criminal  purpose  before  specified." 

Plea  that  Plaintiff  Was  Damnified  of  His 
Own  Wrong.  —  In  a  suit  on  a  bond  condi- 
tioned for  the  performance  of  official 
duties,  a  plea  that  if  the  plaintiff  was 
damnified  it  was  of  his  own  wrong  is 
improper.  State  v.  Gresham,  i  Ind. 
190,  citing  Sherry  v.  Foresman,  6 
Blackf  (Ind.)  56. 

Duplicity.  —  Where,  in  an  action  on 
a  sheriff's  bond,  the  breach  assigned  is 
that  he  failed  to  pay  over  to  the  plain- 
tiffs the  proceeds  of  goods  sold  under 
process,  a  plea  averring  that  "  while 
the  said  money  was  in  the  custody  of 
the  law,  one  Claude  Beraujohn,  by  mo- 
tion made  before  this  honorable  court, 
in  pursuance  of  notice  by  him  previ- 
ously given,  *  *  *  obtained  the 
direction  of  the  court  to  pay  over  to 
said  Beraujohn  the  sum  of  one  hun- 
dred and  five  dollars,  which  remained 
due  him  for  the  rent  of  the  premises 
whereon  said  goods  were  when  so 
seized,  which  said  amount  was  paid  to 
said  Beraujohn,  and  the  remainder  of 
said  money  to  the  plaintiff's  attorney 
before  action  brought,"  is  not  bad  for 
duplicity.  Governor  v.  Bancroft,  16 
Ala.  605. 

Pleading  Doable.  —  It  has  been  held 
that  on  a  suggestion  filed  against  a 
sheriff,  after  judgment  has  been  ob- 
tained against  him  on  his  bond,  sug- 
gesting other  breaches,   he  may  plead 
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as  well  as  all  traversable  matters  set  forth  in  the  declaration,  if  not 
denied,  will  be  taken  as  admitted.* 

2.  Principal  and  Surety  —  What  Each  May  Plead.  —  As  a  general 
rule  the  sureties  in  an  official  bond  may  set  up  any  defense,  legal 
or  equitable,  which  would  have  availed  their  principal.*  Where, 
however,  both  sureties  and  principal  are  parties  to  the  proceed- 
ing, it  has  been  held  that  such  pleas  as  go  directly  to  the  default 
or  misconduct  of  the  principal  should  be  in  the  latter's  name.^ 
If  the  plea  goes  to  the  default,  it  will  be  presumed  to  be  the  plea 
of  the  principal,  though  it  is  not  stated  by  whom  it  is  pleaded.* 

3.  General  Requisites  —  a.  Responsiveness.  —  The  plea  or 
answer  in  actions  on  official  bonds  must  be  responsive  to  the 
breaches  assigned  by  the  plaintiff.'     Thus  a  plea  denying  liability 


double,  if  he  chooses,  but  he  cannot 
traverse  and  demur  both  to  the  same 
portion  of  the  suggestion.  Treasurers 
V.  Bucl<ner,  2  McMulI.  (S.  Car.)  323. 

Plea  Puis  Darrein  Continuance.  —  To  a 
declaration  on  the  bond  of  a  city  treas- 
urer, alleging  as  a  breach  failure  to  pay 
over  money  as  ordered  by  the  council, 
but  not  alleging  unreasonable  delay,  a 
plea  ol  puis  darrein  continuance,  of  pay- 
ment of  such  money  in  obedience  to  a 
second  order  of  the  council,  presents  a 
good  defense.  East  St.  Louis  v.  Ren- 
shaw,  153  111.  491. 

Immaterial  Issues.  —  Pleas  which  take 
issue  upon  immaterial  matters  are  in- 
sufficient. Hoboken  v.  Evans,  31  N.  J. 
L.  342. 

1.  U.  S.  V.  Maloney,  4  App.  Cas.  (D. 
C.)  505. 

Failure  to  Plead  as  Waiver  of  Irregular- 
ities.—  On  the  subject  of  the  effect  of 
a  failure  to  plead  to  a  suggestion  of 
further  breaches  after  judgment  on  an 
official  bond,  the  court,  in  Treasurers 
V.  Buckner,  2  McMull.  L.  (S.  Car.)  323, 
said:  "  Objections  to  those  portions  of 
the  suggestion  which  state  the  former 
recovery,  and  matters  of  defense  sub- 
sequent thereto,  are  waived  by  neglect 
to  plead  or  improper  pleading;  an 
assignment  of  breach  which  the  court 
would  have  held  insufficient  may  go  to 
the  jury  if  there  be  no  demurrer;  but 
by  no  implied  admission  arising  from 
the  pleading  can  the  defendant  be  held 
beyond  his  liability  to  such  damages  as 
the  plaintiff  may  prove  to  have  arisen 
from  the  breach  assigned." 

2.  Crawford  v.  Word,  7  Ga.  445; 
Wallace  v.  Holly,  13  Ga.  389;  Jarratt 
V.  Martin,  70  N.  Car.  459. 

3.  Price  v.  Cloud,  6  Ala.  248. 

4.  Glover  v.  Chandler,  11  Ala.  161. 
See  also  article  Principal  and  Surety. 


6.  Martin  v.  Royster,  8  Ark.  74; 
Hart  V.  Brady,  i  Sandf.  (N.  Y.)  626. 

Eule  Stated.  —  In  an  action  on  an  offi- 
cial bond  pleas  setting  up  certain  mat- 
ters which  in  law  constitute  no  ansv^-^er 
to  the  breach  to  which  they  are  in- 
tended to  apply  are  demurrable.  Hart 
V.  Brady,  i  Sandf.  (N.  Y.)  626. 

Failure  to  Issue  or  Return  Execution  — 
Insolvency  of  Debtor.  —  It  is  not  a  valid 
plea  to  an  action  on  the  bond  of  a  jus- 
tice of  the  peace,  for  failure  to  issue 
execution  on  a  judgment  rendered  by 
him,  that  at  the  time  of  the  rendition 
of  the  judgment,  and  ever  since,  the 
defendant  was  and  has  been  insolvent. 
Noel  V.  State,  6  Blackf.  (Ind  )  523. 
Nor,  in  an  action  upon  a  sheriff's  bond 
for  failure  to  return  an  execution,  is  it 
a  defense  that  the  execution  defendant 
had  no  property  within  the  sheriff's 
bailiwick  and  was  notoriously  insolv- 
ent. State  V.  Spencer,  4  Blackf.  (Ind.) 
310. 

Denial  of  Existence  or  Record  of  Judg- 
ment. —  But  to  an  action  on  the  official 
bond  of  a  sheriff  for  failing  to  return 
an  execution,  a  plea  denying  the  exist- 
ence of  such  a  judgment  as  the  one 
upon  which  it  is  alleged  the  execution 
issued  is  good  on  demurrer.  State  v. 
Saddler,  6  Ark.  235.  To  an  action  on  a 
constable's  bond,  however,  assigning 
as  a  breach  that  he  failed  to  return  an 
execution  issued  to  him  on  a  justice's 
judgment,  a  plea  that  there  is  no  record 
of  such  judgment  and  execution  is 
bad,  because  a  justice's  court  is  not  a 
court  of  record.  Faulkner  v.  State,  9 
Ark.  14. 

But  though  a  plea  of  no  judgment, 
or  no  record  of  judgment,  might  be 
sufficient,  no  mere  irregularity  in  a 
judgment,  execution  upon  which  has 
not  been  returned,  short  of  a  jurisdic- 


15  Encyc.  Pl.  &  Pr.  —  10 
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as  an  administrator  is  not  sufficient  where  liability  as  a  surety  is 
charged,  the  defendant  being  a  surety  on  the  official  bond  as  well 
as  the  personal  representative  of  his  deceased  principal.  * 

b.  Conclusiveness  —  The  Rule  stated.  —  A  plea  to  a  breach 
assigned  in  an  action  on  an  official  bond  should  fully  meet  the 
breach  which  it  purports  to  answer,  otherwise  it  will  be  deemed 
insufficient.* 


tional  defect,  will  sufBce.  People  v. 
Dumpley,  2  Mich.  N.  P.  197. 

Failure  to  Pay  Over  Money.  —  In  an 
action  on  a  sheriff's  bond  against  the 
principal  and  his  surelies  for  money 
collected  by  the  sheriff  on  an  execution 
in  favor  of  the  plaintiff,  or  in  the  sale 
of  land  for  taxes,  the  defendants  can- 
not plead  that  there  is  no  judgment  on 
which  the  execution  issued.  State  v. 
Hicks,  2  Blackf.  (Ind.)  336;  Chinn  v. 
Perry,  2  Blackf.  (Ind.)  268.  And  see 
Lawton  v.  Ervvin,  9  Wend.  (N.  Y.)  233; 
People  V.  McHatton,  7  111.  731. 

Nor  would  a  plea  that  the  execution 
was  irregular,  or  was  issued  without 
authority,  be  permissible.  Lawton  v. 
Erwin,  9  Wend.  (N.  Y.)  233;  McRae  v. 
Colclough,  2  Ala.  74.  And  see  State 
V.  Hamilton,  32  Ind.  104;  State  v.  Hicks, 
2  Blackf.  (Ind.)  336, 

And  it  has  been  held  that  a  sheriff 
who  has  collected  money  on  an  execu- 
tion cannot  dispute  the  right  of  the 
plaintiff  to  the  money  upon  the  ground 
that  the  judgment  was  satisfied  by  a 
recovery  and  satisfaction  in  another 
case  founded  upon  the  same  cause  of 
action.     Hill  v.  Fitzpatrick,  6  Ala.  314. 

And  in  a  similar  action  against  a 
sheriff  and  his  sureties  for  failing  to 
pay  over  money  collected  on  execution, 
a  plea  is  bad  which  admits  a  return  of 
satisfaction  but  asserts  that  the  return 
is  erroneous.  Such  a  return  is  binding 
on  the  sheriff  and  his  sureties  until  set 
aside.     Price  v.  Cloud,  6  Ala.  248. 

Plea  to  Allegation  of  "False  Eetum."  — 
In  an  action  on  a  sheriff's  bond  for  the 
failure  of  a  deputy  to  sell  property  on 
which  he  had  levied,  the  return  not 
staling  that  it  was  the  property  of  the 
defendant  in  the  execution,  the  defend- 
ants may  plead  that  the  property  levied 
on  was  the  property  of  a  stranger;  but 
this  would  be  no  answer  to  another 
breach  by  a  false  return  of  "  not  time 
to  sell."     Com.  v.  Booker,  6  Dana  (Ky.) 

441. 

It  has  also  been  held  in  an  action  on 
an  official's  bond  for  the  principal's 
neglect  to  return,  and  for  falsely  re- 
turning a   writ  of    venditioni    exponas. 


that  the  plea  that  the  property  men- 
tioned in  said  writ  never  came  into  his 
hands  is  bad.  State  v.  Youmans,  i 
Ind.  90.  Such  a  plea,  said  the  court  in 
this  case,  "  was  no  answer  to  the 
breaches  to  which  it  %vas  pleaded." 

Failure  to  Levy,  or  Belease  of  Property 
Levied  on.  —  But  where  the  breach 
assigned  is  a  failure  to  levy,  or  a  re- 
lease of  property  levied  on,  a  plea  set- 
ting up  the  defense  that  there  was  no 
property  found  liable  to  levy  is  suflS- 
cient.  Coville  v.  Bentley,  76  Mich. 
248.  And  likewise,  where  the  breach 
assigned  is  a  failure  to  levy,  a  plea 
that  the  court  issuing  the  execution 
had  no  jurisdiction  to  do  so  is  suflS- 
cient.  Lawton  v.  Erwin,  g  Wend.  (N. 
Y.)  233. 

Where,  in  an  action  on  the  bond  of 
a  sheriff  for  failure  to  levy  a  writ  of 
attachment,  the  defendant  invokes  the 
defense  that  the  property  of  the  attach- 
ment defendant  had  been  transferred 
to  an  assignee  for  the  benefit  of  cred- 
itors, it  is  incumbent  upon  him  to  show 
that  the  assignee's  bond  had  been  filed 
within  the  statutory  time  or  that  the 
creditors  had  intervened  to  force  the 
assignment.  Beard  v.  Clippert,  63 
Mich.  716. 

1.  Kerr  v.  Brandon,  2  How.  (Miss.) 
910, 

2.  In  an  Action  on  a  Sheriff's  Bond  for 
fees  placed  in  his  hands  for  collection 
by  a  former  clerk  of  a  Circuit  Court,  a 
plea  that  the  defendant  did  not  collect 
said  fees  because  they  did  not  accrue 
within  three  years  before  the  sheriff  re- 
ceived them  is  insufl5cient,  because  it 
should  aver  not  only  that  the  fees  did 
not  accrue  within  three  years,  but  that 
the  parties  against  whom  they  were 
charged  refused  to  pay  the  same  be- 
cause they  were  barred  by  the  statute. 
Jamison  v.  State,  55  Md.  102. 

Denial  of  Validity  of  Bond.  —  A  plea 
by  the  sureties  that  the  bond  is  invalid 
because  it  is  payable  to  the  governor 
and  his  successors  in  oflBce,  and  not  to 
the  state,  should  expressly  negative 
the  execution  of  any  official  bond  by 
them  to  the  state.     A  simple  averment 
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A  Plea  Which  Sets  Up  the  Nonapproval  of  an  official  bond  which  may 
be  approved  by  either  of  two  functionaries  must  negative  approval 
by  both,  or  it  will  be  objectionable  on  demurrer.* 

c.  Definiteness  and  Certainty.  —  A  plea  to  an  action  on 
an  official  bond  should  be  definite  and  certain.*     It  has  been 


that  a  certain  instrument  executed 
by  them  on  a  certain  day  is  void  as  an 
official  bond  because  it  is  payable 
to  the  governor  and  not  to  the  state  is 
not  sufficient.  Paddleford  v.  Moore, 
32  Miss.  622. 

In  a  Suit  on  the  Bond  of  a  Connty 
Treastirer  for  failure  to  pay  over  funds 
to  his  successor,  a  plea  alleging  that 
the  money  was  collected  during  a 
former  term,  for  which  a  different  bond 
was  given,  is  demurrable  if  it  fails  to 
negative  the  inference  that  the  amount 
was  in  the  hands  of  the  officer  as  his 
own  successor  when  the  bond  in  suit 
was  executed.  McKinney  v.  State,  68 
Miss.  284. 

Plea  of  "  No  Legal  Estate  "  in  Plaintiff. 
—  In  an  action  on  a  sheriff's  bond  for 
the  statutory  exemption  in  land  sold 
under  execution,  a  plea  that  the  person 
seeking  recovery  "  had  no  legal  es- 
tate "  in  the  property  sold  is  bad  on 
demurrer.  Bramble  v.  State,  41  Md. 
435.  "  The  plea,"  said  the  court, 
"  tenders  a  collateral  issue,  and  is  in 
no  respect  an  answer  to  the  breach  set 
out  in  the  declaration.  The  charge  is 
that  the  sheriff  levied  upon  and  sold 
the  land  of  the  plaintiff  under  execu- 
tions against  him,  and  received  the  pur- 
chase money  therefor,  out  of  which 
purchase  money  the  plaintiff  claims  to 
be  entitled  to  a  certain  sum.  If  these 
allegations  are  established,  it  is  wholly 
immaterial  whether  the  plaintiff  had 
a  '  legal  estate  '  in  the  land  sold  or 
not." 

1.  McNutt  V.  Lancaster,  g  Smed.  & 
M.  (Miss.)  570. 

2.  State  V.  Leavell,  3  Blackf,  (Ind.) 
117,  holding  that  in  an  action  against 
a  sheriff  and  his  sureties  for  refusing  to 
collect  militia  fines  and  for  not  returh- 
ing  the  precept  requiring  him  to  collect 
them,  it  is  not  sufficient  to  state  gen- 
erally that  the  sheriff  had  not  time  to 
make  the  collection  before  the  term  of 
his  office  expired,  and  that  he  delivered 
the  precept  to  his  successor.  The  plea 
should  show  that  the  sheriff  used  due 
diligence  during  his  term,  and  what 
was  done  towards  collection. 

Arg^nmentativeness.  —  A  declaration  in 
debt  on  a  justice's  bond   set  out  the 


condition  and  assigned  as  a  breach 
that  the  justice  had  failed  to  discharge 
his  duty  by  failing  to  issue  an  execution 
on  a  certain  judgment.  To  this  the 
plea  was  that  the  justice  had  not  failed 
to  discharge  his  duty  as  alleged  in  the 
declaration,  to  which  a  general  demur- 
rer was  filed.  It  was  held,  however, 
that  such  plea,  though  good  on  general 
demurrer,  would  have  been  held  bad 
on  special  demurrer  as  being  argu- 
mentative. State  V.  Scott,  6  Blackf. 
(Ind.)  263. 

ninstrations  of  Indefiniteness — Relator's 
Consent  to  Acts  Done.  —  In  an  action  on  a 
sheriff's  bond  an  answer  averring  by 
way  of  defense  as  to  all  the  breaches  as- 
signed that  the  acts  charged  were  caused 
by  and  done  with  th^  knowledge  and 
consent  of  the  relators,  their  agents  and 
attorneys,  is  bad  on  demurrer  as  being 
too  indefinite.  The  answer  should 
contain  allegations  of  particular  facts 
and  the  substance  or  nature  of  the  ad- 
vice under  which  the  sheriff  claimed  to 
have  acted.  State  v.  Daugherty,  32 
Ind.  350. 

Necessary  Particulars  as  to  Set-off.  — 
To  a  complaint  on  the  bond  of  a  town- 
ship trustee,  alleging  specific  conver- 
sions of  the  several  funds  in  his  hands, 
an  answer  alleging  generally  an  in- 
debtedness of  his  township  to  him  for 
money  had  and  received  for  his  use, 
and  money  paid  out  by  him  for  the  use 
and  benefit  of  his  township,  without  any 
bill  of  particulars,  or  averment  show- 
ing the  particular  application  of  such 
money,  is  too  general  to  constitute  a 
set-off  and  was  insufficient.  Robinson 
V.  State,  60  Ind.  26. 

General  Plea  of  Performance.  — 
Where  the  plaintiff  sets  out  the  condi- 
tion of  the  bond  and  assigns  breaches, 
specifying  the  particular  delinquencies 
for  which  the  suit  is  brought,  a  general 
plea  of  performance  is  objectionable 
as  not  specifically  answering  the 
breaches  assigned.  Such  a  plea,  if 
received,  would  make  it  necessary  in 
order  to  the  formation  of  an  issue  that 
the  plaintiff  should  again  spread  upon 
the  record  the  particular  breaches  com- 
plained of.  Kindle  v.  State,  7  Blackf. 
(Ind.)  586. 
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held,  therefore,  in  an  action  against  a  sheriff  and  the  sureties  on 
his  official  bond  for  having  failed  to  levy  and  return  an  execution, 
that  a  plea  that  the  execution  was  not  issued  in  conformity  with 
the  judgment,  without  showing  in  what  respect  it  differed  there- 
from, is  bad  on  demurrer.' 

d.  Verification.  —  It  has  been  held  that  if  a  plea  of  fion 
est  factum  in  an  action  on  an  of^cial  bond  is  by  statute  required 
to  be  sworn  to  and  is  not  sworn  to,  a  demurrer  thereto  will  be 
sustained.* 

4.  Pleas  in  Bar  and  Abatement.  —  The  fact  that  the  plaintiff  in 
an  action  on  an  ofificial  bond  is  one  of  the  obligors  on  the  bond 
upon  which  the  suit  is  instituted  is,  it  has  been  said,  properly 
pleadable  in  bar  but  not  in  abatement.^  But  a  plea  in  abatement 
is  the  usual  procedure  by  which  a  defendant  should  controvert 
the  plaintiff's  right  to  sue,  as  that  he  was  not  the  official  successor 

And  an  objection  for  the  nonjoinder  of 


of  an  ofificial  obligee.* 


1.  State  V.  Saddler,  6  Ark.  235. 

2.  Parker  v.  State,  8  Blackf.  (Ind.) 
292.  See  also  as  to  the  necessity  of 
verifying  such  a  plea  or  answer,  and  as 
to  the  appropriateness  of  a  demurrer  or 
motion  to  strike  out  when  the  pleading 
is  not  verified,  article  Verification. 

Copy  of  Bond  Set  Out  in  Complaint.  — 
In  an  action  on  an  official  bond,  if  a 
copy  of  the  bond  sued  on  is  set  out  in 
the  complaint,  an  answer  denying  its 
execution  which  is  not  verified  admits 
its  due  execution.  Sacramento  County 
V.  Bird,  31  Cal.  66. 

Plea  Denying  Assignment  of  Judgment. 
—  In  Indiana,  where  the  relator  in  an 
action  on  the  bond  of  a  justice  founds 
his  right  to  sue  upon  the  assignment 
of  a  judgment  rendered  by  the  justice, 
a  plea  denying  such  assignment  should 
be  sworn  to.  Hooker  v.  State,  7 
Blackf.  (Ind.)  272. 

Conclusion  of  Plea.  —  In  an  action  on 
a  constable's  bond  for  misconduct  in 
connection  with  an  execution  rendered 
by  one  justice  of  the  peace  but  trans- 
ferred to  the  docket  of  another,  which 
latter  issued  execution  thereon,  a  plea 
that  the  judgment  was  not  validly 
transferred  is  demurrable  if  it  con- 
cludes to  the  country.  Laughran  v. 
Campbell,  3  Blackf.  (Ind.)  487. 

Plea  Asserting  Eeturn  of  Execution.  — 
In  an  action  against  a  sheriff  and  his 
sureties  for  failing  to  return  an  execu- 
tion, it  is  not  essential  that  the  pleas 
asserting  the  return  of  the  execution 
and  payment  should  be  verified  by 
oath.     Glover  v.  Chandler,  11  Ala.  161. 

In  Pennsylvania,  under  the  Procedure 
Act  of  1877,  an  affidavit  of  defense  is 


necessary  in  an  action  against  the 
principal  and  sureties  on  an  official 
bond.     Hazle  v.   Markle,    175    Pa.   St. 

405- 

3.  Mitchell  v.  Turner,  37  Ala.  660. 
Compare  Bradford  v.  Williams,  4  How. 
(U.  S.)  576,  and  Cock  v.  Cross,  2  Lev.  73. 

Another  Suit  Pending,  —  Where  ii  is 
provided  by  statute  that  successive 
suits  shall  not  be  brought  on  an  official 
bond,  but  that  if  one  suit  is  brought 
all  must  join  in  it  before  judgment,  or 
assign  new  breaches  merely  if  a  judg- 
ment has  been  recovered,  a  plea  of 
former  suit  pending  is  not  one  in  abate- 
ment but  in  bar.  Com.  v.  Cope.  45 
Pa.  St.  161.  And  see  Com.  v.  Straub, 
35  Pa.  St.  137.  Compare  Hartz  v.  Com., 
I  Grant's  Cas.  (Pa.)  359.  See  further 
article  Another  Suit  Pending,  vol.  i, 
p.  750. 

A  Discharge  Under  the  Insolvent  Act  of 
a  defendant  who  had  executed  a  bond 
as  a  surety  for  a  deputy  sheriff  is  not 
pleadable  in  bar,  as  the  amount  of 
damages  sustained  in  consequence  of 
the  breaches  of  the  condition  of  the 
bond  was  not  ascertained  or  liquidated. 
Andrus  v.  Waring,  20  Johns.   (N.   Y.) 

153- 

Joint  Pleas  in  Bar  —  Subsequent  Sever- 
ance. —  Where  several  defendants  to  an 
action  of  debt  on  an  official  .bond  have 
joined  in  pleas  in  bar,  one  of  them  can- 
not afterwards  sever  and  put  in  a  plea 
going  to  his  personal  discharge.  An- 
drus V.  Waring,  20  Johns.  (N.  Y.)  153. 

4.  State  Treasurers  z/.  Bates,  2  Bailey 
L.  (S.  Car.)  362. 

Extinction  of  Corporate  Usee  Pending 
Suit.  —  Where  an  action  was  brought  in 
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parties  defendant  must  be  taken  by  plea  in  abatement.  Demurrer 
upon  oyer  is  not  the  proper  course.* 

5.  Several  Sorts  of  Pleas  —  a.  Conditions  Performed.  — 
Where  the  covenants  of  the  bond  are  all  afifirmative,  the  proper 
plea  is  "condition's  performed,"  *  which  answers  the  whole  cause 
of  action  in  the  declaration  and  controverts  the  plaintiff's  right  to 
any  recovery  whatever.*  But  where  the  covenants  are  negative, 
or  the  special  averments  in  the  declaration  change  the  character 
of  the  defense,  a  plea  of  conditions  performed  is  objectionable.* 

What  Plea  Admits.  —  The  plea  of  conditions  performed  admits  the 
due  execution  of  the  bond;'  but  it  does  not  admit,  but  in  legal 
effect  denies,  that  the  principal  has  in  any  manner  failed  to  per- 
form the  conditions  thereof  for  the  alleged  breach  of  which  the 
action  is  brought.® 

b.  NON  Damnificatus.  —  The  plea  of  non  damnificatus  is  not 
appropriate  in  an  action  on  a  bond  conditioned  for  the  faithful 
performance  of  duties  according  to  law,''  the  proper  plea  being, 


the  name  of  the  state  for  the  use  of 
the  justice  of  a  certain  court,  it  is  not 
good  ground  of  abatement  by  plea/w/j 
darrein  continuance  that  such  court  had 
been  extinguished.  The  action  pro- 
ceeds in  the  name  of  the  original  plain- 
tiff for  the  use  of  whoever  is,  at  the 
date  of  the  rendition  of  the  judgment, 
entitled  to  the  beneficial  interest  there- 
in. Slate  V.  Dorsey,  3  Gill  &  J.  (Md.)  75. 
No  Abatement  for  Misnomer  Where  Suit 
in  Name  Subscribed.  —  An  obligor  may 
be  sued  by  the  name  which  he  has  sub- 
scribed to  the  bond,  whether  it  be  his 
full  name  or  not.  And  if,  in  such 
case,  the  declaration  be  against  the  de- 
fendant in  his  right  name,  though  it 
varies  from  that  in  the  process,  he  can- 
not, even  at  common  law,  plead  in 
abatement.  Com.  v.  Hughes,  10  B. 
Mon.  (Ky.)  160.  See  also  generally 
article  Names,  vol.  14,  p.  270. 

1,  Gilbert  v.  Bath,  i  Stra.  503. 

2.  State  V.  Scott,  6  Blackf.  (Ind.)  263; 
State  V.  Leavell,  3  Blackf.  (Ind.)  117; 
Washington  County  v.  Dunn.  27  Gratt. 
(Va.)6o8;  State  e/.  Hays,  30W.  Va.  107. 

Performance  of  Affirmative  Covenants. 
—  With  reference  to  a  plea  of  perform- 
ance, Stevens,  J.,  in  State  v.  Leavell,  3 
Blackf.  (Ind.)  117,  said-  "  Such  pleas 
may  be  pleaded  to  covenants  and  con- 
ditions where  they  are  all  clearly  in  the 
affirmative,  unless  the  special  aver- 
ments of  the  declaration  change  the 
character  of  the  defense  by  making 
special  negative  averments  in  assigning 
the  breach." 

Covenant  "  Faithfully  to  Discharge."  — 
Where     the   condition   of    a    bond    is 


"  faithfully  to  discharge  the  duties  of 
the  office  according  to  law,"  the  proper 
plea  is  conditions  performed.  Wash- 
ington County  V.  Dunn,  27  Gratt.  (Va.) 
608. 

Plea  of  "  Proper  Official  Diligence"  — 
What  Equivalent  To.  —  A  plea  that  the 
defendants  in  execution  were  insolvent 
is  not,  in  an  action  against  a  sheriff  on 
his  official  bond  or  his  failure  to  return 
an  execution,  equivalent  to  a  plea  of 
"  proper  official  diligence  "  on  the  part 
of  the  sheriff.  Vaughan  v.  Warnell,  28 
Tex.  119. 

3.  State  V.  Hays,  30  W.  Va.  107, 

4.  Martin  v.  Royster,  8  Ark.  74; 
State  V.  Leavell,  3  Blackf.  (Ind.)  117; 
Kindle  v.  State,  7  Blackf.  (Ind.)  586; 
State  V.  Scott,  6  Blackf.  (Ind.)  263. 

Assignment  of  Breach  in  Failing  to  Pay . 
Over  Money.  —  In  an  action  against  a 
sheriff  on  the  bond  of  his  deputy, 
assigning  as  a  breach  that  the  sheriff 
collected  money  on  execution  and 
failed  to  pay  it  over,  the  general  plea  of 
covenants  performed  is  not  responsive 
to  the  breach  assigned  and  is  therefore 
bad.     Martin  v.  Royster,  8  Ark.  74. 

5.  Governor  v.  Organ,  5  Humph. 
(Tenn.)  i6t;  State  v.  Hays,  30  W.  Va. 
107. 

6.  Woods,  J.,  in  State  v.  Hays,  30  W. 
Va.  107. 

7.  Martin  v.  Royster,  8  Ark.  74; 
State  V.  Gresham,  i  Ind.  igo;  Hart  v. 
Brady,  i  Sandf.  (N.  Y.)  626;  Andrus 
V.  Waring,  20  Johns.  (N.  Y.)  153; 
Washington  County  v.  Dunn,  27  Gratt. 
(Va.)  608;  State  v.  Hays,  30  W.  Va. 
107. 
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as  has  been  seen,  "conditions  performed."  *  The  plea  of  non 
damnificatus  is  proper  only  where  the  action  is  brought  on  a  bond 
in  which  the  condition  is  to  indemnify.* 

c.  NON  Est  Factum.  —  By  a  plea  of  non  est  factum  nothing 
but  the  execution  of  the  instrument  is  traversed.'  Such  a  plea, 
it  has  been  held,  is  improper  in  an  action  on  an  official  recog- 
nizance, the  appropriate  plea  being  nul  tiel  record.'^ 

d.  Nil  Debet.  —  The  plea  of  nil  debet  is  not  a  proper  plea  to 
a  declaration  assigning  breaches.*  If,  however,  such  a  plea  is 
interposed  and  not  demurred  to,  it  puts  in  issue,  it  has  been 
held,  every  material  fact  in  the  declaration.® 

e.  Not  Guilty.  —  In  an  action  of  debt  on  the  bond  of  a  county 
treasurer,  the  breaches  assigned  being  that  the  officer  did  not 
settle  with  the  county  auditor  and  did  not  pay  over  the  state 
revenue,  a  plea  of  "not  guilty,"  it  has  been  held,  is  bad  as  form- 
ing no  certain  issue.'' 


Non  Damnificatns  Presents  No  Oronnd 
of  Defense.  —  Where  the  condition  of  an 
official  bond  is  not  one  of  indemnity 
the  plea  of  non  damnificatus  is  not  a 
valid  plea,  as  it  presents  no  ground  of 
defense  to  the  action.  State  v.  Hays, 
30  W.  Va.  107. 

Not  Responsive.  —  A  plea  of  non  dam- 
nificatus is  not  responsive  to  a  breach 
assigned  of  money  collected  but  not 
paid  over.   Martin  v.  Royster,  8  Ark.  74, 

Non  Damnificatus  to  Numerous  Breaches 
Too  General.  —  In  an  action  on  an  offi- 
cial bond  alleging  numerous  breaches 
thereof,  the  plea  of  non  damnificatus  to 
all  the  breaches  averred  in  the  declara 
tJon  is  not  good.  When  the  plaintiff 
assigns  breaches  specifically,  the  de- 
fendants must  answer  specifically  to 
each.  Hart  v.  Brady,  i  Sandf.  (N.  Y.) 
626. 

1.  See  Washington  County  v.  Dunn, 
27  Gratt.  (Va.)  608;  also  supra,  VIII.  5. 
a.   Conditions  Performed. 

2.  State  V.  Gresham,  i  Ind.  190; 
Washington  County  v.  Dunn,  27  Gratt. 
(Va.)  608;  State  v.  Hays,  30  W.  Va.  107. 

3.  Douglas  z/.  Hennessy,  15  R.  I.  272. 
And  see  Middleton  v.  Sandford,  4 
Campb.  34;  Mann  v.  Eckford,  15 
Wend.  (N.  Y.)  502;  2  Greenl.  Ev.,  §  292. 

4.  Non  Est  Factum  on  Official  Becogniz- 
ance.  —  In  Brownfield  v.  Com.,  13  S.  & 
R.  (Pa.)  265,  it  was  said  that  an  official 
recognizance  was  not  a  record,  and  it  was 
intimated  that  the  plea  of  nul  tiel  record 
would  be  improper  to  a  scire  facias 
upon  it.  Sharswood,  J.,  in  McMicken 
V.  Com.,  58  Pa.  St.  222,  said:  "  It  is 
true  that  in  Brownfield  v.  Com.,  13  S. 
&  R.  (Pa.)  265,  it  was  said  by  C.  J.  Gib- 


son that  the  recognizance  given  by  a 
sheriff  is  not  a  record,  and  that  possi- 
bly the  plea  of  nul  tiel  record  might  be 
held  bad  on  demurrer;  but  the  case 
was  not  decided  on  that  ground  exclu- 
sively; for  it  did  not  appear,  as  he 
states,  that  the  issue  joined  on  the  plea 
of  nul  tiel  record  was  tried  by  the  jury, 
which  was  the  error  assigned.  He 
adds:  '  It  [the  recognizance]  is  in  this 
respect  like  a  mortgage,  the  execution 
of  which,  although  it  has  been  re- 
corded, is  tried  on  a  scire  facias,  under 
the  plea  of  non  est  factum.'  But  this 
reason  is  altogether  unsatisfactory." 
Then,  after  a  discussion  of  the  nature 
of  a  sheriff's  official  recognizance,  the 
court  adds:  "  It  is  evident  that  the  plea 
of  non  est  factum  is  totally  inapplicable 
to  such  a  recognizance." 

5.  Brents  v.  Sthal,  3  Bibb  (Ky.)  482; 
Butler  V.  Alcus,  51  Miss.  47;  Crigler  v. 
Quarles,  10  Mo.  324;  Hart  z/.  Brady,  i 
Sandf.  (N.  Y.)  626;  Jansen  v.  Ostrander, 
I  Cow.  (N.  Y.)67o;  Washington  County 
V.  Dunn,  27  Gratt.  (Va.)  608. 

6.  Jansen  v.  Ostrander,  i  Cow.  (N. 
Y.)  670. 

7.  Kindle  v.  State,  7  Blackf.  (Ind.) 
586. 

Flea  of  "  Not  Guilty  "  in  Summary  Pro- 
ceeding.—  In  a  summary  proceeding 
by  motion  against  a  sheriff  and  his 
sureties,  for  failure  to  return  an  execu- 
tion, an  issue,  without  regard  to  tech- 
nicality, may  be  made  up  under  the 
direction  of  the  court;  and  though  the 
words  "  not  guilty  "  do  not  constitute 
the  most  appropriate  plea,  yet  they  are 
sufficient  to  throw  upon  the  plaintiff  the 
onus  of  supporting  the  allegations  of 
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/.  Payment.  —  Where  the  alleged  breach  is  failure  to  pay  over 
money  received  by  the  principal  in  his  official  capacity,  it  has 
been  held  that  the  plea  of  payment  is  a  good  one  as  in  form  an 
answer  to  the  whole  declaration.* 

g.  Set-off.  —  In  the  absence  of  statute  a  public  official  cannot 
interpose,  in  an  action  on  his  official  bond,  a  plea  of  set-ofT  of  an 
alleged  claim  due  to  him  from  the  state.*  In  actions  by  the 
United  States,  however,  on  the  bonds  of  federal  officials,  a  set-off 
may  be  pleaded  under  the  provisions  of  a  statute  that  where  a 
defendant  has,  in  his  own  right,  a  claim  against  the  government 
for  services  rendered  or  otherwise,  and  has  presented  it  to  the 
proper  accounting  officer  of  the  government,  who  has  refused  to 
allow  it,  he  may  set  up  the  claim  as  a  credit  in  a  suit  brought 
against  him  for  any  balance  of  money  claimed  by  the  government 
to  be  due  from  him.* 


his  notice.     Shute  v.   McRae,  9  Ala. 

931. 

1.  State  V.  Hays,  30  W.  Va.  107. 

Plea  of  Payment  —  Name  of  Payee. — 
In  an  action  against  a  sheriff  for  fail- 
ure to  return  an  execution  and  pay  over 
money  collected  thereunder,  a  plea 
that  the  money  was  paid  before  notice 
issued  is  good  without  averring  by 
whom  or  to  whom  such  payment  was 
made.  Glover  v.  Chandler,  11  Ala. 
161.  In  this  case  the  court  said  that  the 
term  "  payment"  exvi  termini  imports 
a  legal  payment,  and  if  it  is  not  made 
to  the  proper  person  and  at  the  proper 
time  it  could  scarcely  be  said  to  be  a 
payment.  See  also  Powell  v.  Gov- 
ernor, 9  Ala.  36. 

By  Whom  Hade.  —  In  an  action  on  the 
bond  of  a  tax  collector  by  a  county 
treasurer,  for  failing  to  pay  over  taxes 
collected  and  due  to  the  state,  a  plea 
that  the  county  treasurer  has  paid  over 
to  the  state  the  amount  due  from  the 
defendant  is  bad.  Jansen  v.  Ostran- 
der,  I  Cow.  (N.  Y.)  670. 

Time  When  Payment  Was  Made.  —  A 
plea  in  an  action  against  a  sheriff  for 
failure  to  pay  over  money  under  execu- 
tion, that  the  money  was  paid  over  after 
the  return  day  of  the  execution  and  be- 
fore the  institution  of  the  action,  is 
good.  Glover  v.  Chandler,  11  Ala. 
161.  But  in  such  an  action  where  the 
alleged  breach  is  a  failure  to  make  the 
amount  on  a  fi.  fa.,  it  is  not  a  good 
plea  in  bar  that  the  plaintiff  was  paid 
the  principal,  interest,  and  costs  after 
the  rendition  of  the  judgment  and  be- 
fore the  commencement  of  the  suit  on 
the  bond.  To  be  a  good  defense  such 
plea  must  allege  payment  to  the  plain- 


tiff in  the  judgment  after  the  breach  of 
duty  by  the  sheriff.  Governor  v.  Pow- 
ell, 10  Ala.  544. 

2.  Hartz/.  Brady,  i  Sandf.  (N.  Y.) 
626;  Treasurers  v.  Hilliard,  8  Rich.  L. 
(S.  Car.)  412;  Treasurers  v.  Cleary,  3 
Rich.  L.  (S.  Car.)  372;  Borden  z/.  Hous- 
ton, 2  Tex.  594;  Bates  v.  Republic,  2 
Tex.  616. 

3.  Action  on  Bond  of  Postmaster  — 
What  Plea  of  Set-off  Most  Show.  —  In  an 
action  to  recover  the  amount  of  an 
alleged  defalcation  by  a  deputy  post- 
master, in  omitting  and  refusing  to 
pay  over  certain  money  belonging  to 
the  United  States,  which  he  had  re- 
ceived in  his  official  capacity,  a  claim 
by  him  for  rent  of  post  office,  and  for 
lights,  fuel,  and  stationery  therefor, 
cannot  be  pleaded  as  a  set-off,  unless  it 
is  alleged  to  have  been  allowed  and 
adjusted  by  the  postmaster-general, 
and  to  have  been  presented  to  and  dis- 
allowed by  the  auditor,  or  not  to  have 
been  presented  to  him  because  of  some 
unavoidable  accident.  U.  S.  v.  How- 
land,  I  N.  Mex.  550. 

Action  on  Bond  of  Marshal.  —  In  a  suit 
by  the  United  States  on  a  marshal's 
bond,  in  order  to  allow  the  marshal  a 
set-off  it  must  be  shown  that  his  claim 
has  been  properly  presented  to  the  ac- 
counting officers  of  the  treasury  for 
their  examination  and  by  them  dis- 
allowed. Watkins  v.  U.  S.,  9  Wall. 
(U.  S.)  759- 

Under  the  Statute  Referred  To  above  it 
has  been  held  that  where  the  vouchers 
are  not  in  the  power  of  the  defendant 
before  the  trial,  or,  from  the  peculiar 
circumstances  of  the  case,  a  presenta- 
tion of  the  claim  to  the  treasury  could 
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h.  Release  and  Discharge.  —  It  has  been  held  that  a  plea 
of  release  and  waiver  is  not  good  unless  the  release  is  alleged  to 
have  been  by  an  instrument  of  writing  under  seal.* 

Consideration  for  Release.  —  It  has  also  been  held  that  a  plea  by 
sureties  on  the  official  bond  of  a  deputy  sheriff  that  the  high 
sheriff  agreed  to  release  them  is  bad  unless  a  consideration  is 
alleged.*  And  likewise  a  plea  by  the  deputy  himself  in  such  an 
action  that  his  superior,  named  as  obligee  in  the  bond,  waived 
the  conditions  thereof,  must  aver  a  consideration  therefor  to  be 
good.^ 

i.  Another  Suit  Pending.  —  Where  it  is  provided  by 
statute  that  successive  suits  shall  not  be  brought  on  an  official 
bond,  but  that  if  one  suit  has  been  brought  all  must  join  in  it 
before  judgment,  or  assign  new  breaches  merely  if  a  judgment 
has  already  been  recovered,  a  plea  of  former  suit  pending  is  a 
valid  plea  in  bar  of  any  subsequent  suit  brought  in  violation  of 
the  provisions  of  the  statute.* 

J.  Former  Judgment.  —  In  an  action  on  an  official  bond  a 
plea  by  the  sureties  that  judgments  have  already  been  recovered 
against  them  on  the  bond  to  the  full  amount  of  the  penalty  is 
insufficient  where  it  does  not  also  allege  that  such  judgments 
have  been  satisfied.*  Nor  is  a  judgment  in  the  principal's  favor 
in  a  former  action  on  the  bond  for  the  same  alleged  breaches  a 
bar  to  a  subsequent  action  if  it  appears  from  the  record  that  such 
judgment  may  have  been  due  to  the  lack  of  some  formal  pre- 
requisite which  has  since  been  supplied.® 


not  be  required,  the  set-off  maybe  sub- 
mitted to  the  action  of  the  jury.  But 
a  claim  for  unliquidated  damages  could 
no  more  be  pleaded  by  way  of  set-off 
in  such  an  action  than  in  a  suit  be- 
tween individuals.  U.  S.  v.  Robeson, 
Q  Pet.  (U.  S.)  319. 

A  Depositary  of  Money  of  the  United 
States  or  a  public  debtor  cannot,  in  a 
suit  on  his  official  bond,  plead  that  he 
paid  the  money  due  the  United  States 
to  one  of  its  creditors,  under  an  order 
of  the  Confederate  authorities,  in  the 
absence  of  a  showing  of  force  or  physi- 
cal coercion  which  compelled  obedience 
to  such  order.  U.  S.  v.  Keehler,  9 
Wall.  (U.  S.)  83. 

1.  Flea  of  Belease  by  Parol  Insufficient. 
—  To  a  count  on  a  bond  executed  to  a 
sheriff  by  his  deputy,  alleging  the  re- 
ceipt of  money  and  the  conversion  of 
it  by  the  deputy,  one  of  the  defenses 
pleaded  was  that  the  acts  charged  were 
done  by  the  leave  and  license  of  the 
sheriff.  The  plea  was  held  insufficient 
as  not  averring  a  discharge  by  a  writ- 
ing under  seal,  as  the  bond,  it  was 
held,  could  not  be  discharged  by  parol. 


Hart  V.  Brady,  i  Sandf.  (N.  Y.)  626. 
Similarly,  in  Andrus  v.  Waring,  20 
Johns.  (N.  Y.)  153,  it  was  held  that  a 
rejoinder,  in  answer  to  a  breach 
assigned  in  the  replication  of  negli- 
gence of  a  deputy  sheriff  in  the  execu- 
tion of  process  delivered  to  him,  that 
he  was  removed  by  the  plaintiff,  the 
sheriff,  from  the  office  of  deputy,  with- 
out alleging  that  the  discharge  was  un- 
der seal,  is  bad. 

2.  People  V.  Brush,  6  Wend.  (N.  Y.) 
454. 

3.  Hart  v.  Brady,  i  Sandf.  (N.  Y.) 
626.  And  ;,ee  Thomas  v.  Hubbell,  18 
Barb.  (N.  Y.)  9. 

4.  Com.  V.  Cope,  45  Pa.  St.  161. 
And  see  Com.  v.  Straub,  35  Pa.  St.  137; 
Hartz  V.  Com.,  i  Grant's  Cas.  (Pa.) 
359.  See  also  infra,  XI.  3.  Successive 
Judgments  and  Assignments  of  Breach 
After  Judgment.  And  see  generally 
article  Another  Suit  Pending,  vol.  r, 
p.  750. 

5.  Moore  v.  Worsham,  5  Ala.  645. 
And  see  U.  S.  v.  Hine,  3  MacArthur 
(D.  C.)27. 

6.  Tracy  v.   Merrill,  103  Mass.   280, 
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6.  What  May  Not  Be  Pleaded  —  a.  Irregularity  OR  Infor- 
mality OF  Bond.  —  In  an  action  on  an  official  bond  the  obligors 
therein  will  not  be  permitted  to  plead  the  irregularity  or  infor- 
mality of  the  instrument  sued  on,*  Thus,  a  plea  that  the  bond 
was  not  executed  within  the  time  required  by  statute,*  or  that  it 
was  not  approved,*  or  was  not  approved  in  the  manner  provided,* 
or  within  the  proper  statutory  period,*  should  not  be  received. 

Lack  of  Seal.  —  The  obligors  in  an  official  bond  cannot  plead  the 
invalidity  of  the  bond  for  lack  of  a  seal.® 

b.  Election  and  Qualification  of  Principal.  —  A  plea 
controverting  only  the  legality  or  regularity  of  the  principal's 
election  is  bad ; '''  and  likewise  where  the  allegations  of  the  plea 
go  only  to  a  denial  of  the  principal's  official  character®  or  his 
qualification  for  office  after  election.®  And,  in  addition  to  the 
fact  that  the  sureties  in  an  official  bond  are  estopped  to  deny 
the  principal's  official  character  at  the  date  of  the  bond,  the  law 
will  presume,  in  the  absence  of  proof  to  the  contrary,  a  continu- 
ance in  office  during  the  term  for  which  he  was  elected.*® 

c.  Qualification  of  Sureties  and  Official  Obligees.  — 
Sureties  in  an  official  bond  will  not  be  permitted  to  plead  their 
own  ineligibility,  as  by  reason  of  nonresidence,**  or,  it  has  been 
held,  the  proper  qualification  of  the  official  obligees  in  the  bond.** 


See  also  infra,  XI.  3.  Successive  Judg^ 
ments  and  Assignments  of  Breach  After 
Judgment.  See  generally  article  For- 
mer Adjudication,  vol.  9,  p.  611. 

1.  Goree  v.  State,  22  Ark.  236;  Skel- 
linger  v.  Yendes,  12  Wend.  (N.  Y.)3o6; 
Stevens  v.  Treasurers,  2  McCord  L.  (S. 
Car.)  107;  State  v.  Toomer,  7  Rich.  L. 
(S.  Car.)  216. 

2.  Goree  v.  State,  22  Ark.  236. 

3.  State  V.  Cunningham,  8  Blackf. 
(Ind.)  339;  State  v.  Hampton,  14  La. 
Ann.  736;  Evart  v.  Postal,  86  Mich. 
325;  Skeliinger-  v.  Yendes,  12  Wend. 
(N.  Y.)  306;  Musselman  v.  Com.,  7  Pa. 
St.  240. 

4.  Stevens  v.  Treasurers,  2  McCord 
L.  (S.  Car.)  107. 

5.  State  V.  Toomer,  7  Rich.  L.  (S. 
Car,)  216. 

6.  Redwood  County  v.  Tower,  28 
Minn.  45;  Skeliinger  v.  Yendes,  12 
Wend.  (N.  Y.)  306. 

7.  People  V.  Jenkins,  17  Cal.  500; 
Boone  County  v.  Jones,  54  Iowa  699; 
St.  Helena  Parish  v.  Burton,  35  La. 
Ann.  521;  Musselman  z/.  Com.,  7  Pa. 
St.  240;  Borden  v.  Houston,  2  Tex. 
594;  King  V.  Ireland,  68  Tex.  682. 

Uotion  for  Judgment  Notwithstanding 
Answer.  —  If  the  principal  and  sureties 
plead  only  a  denial  of  the  regularity  of 
the    principal's  election   to  office,   the 


plaintiff,  on  motion  for  a  judgment  not- 
withstanding the  answer,  will  be  en- 
titled to  prevail.  People  v.  Jenkins, 
17  Cal.  500. 

8.  Sprowl  V.  Lawrence,  33  Ala.  674; 
Norris  v.  State,  22  Ark.  524;  State  v. 
Swigart,  22  Ark.  528;  Badgett  v.  Mar- 
tin, 12  Ark.  744;  Shaw  v.  Havekluft, 
21  111.  127;  Horn  V.  Whittier,  6  N.  H. 
88;  Hall  v.  Luther,  13  Wend.  (N.  Y.) 
491;  Borden  v.  Houston,  2  Tex.  594; 
Cox  V.  Thomas,  9  Gratt.  (Va.)  312. 
See  also  Treasury  Com'rs  v.  Muse,  3 
Brev.  (S.  Car.)  150. 

9.  Green  v.  Wardwell,  17  III.  278; 
State  V.  Cooper,  53  Miss.  615;  State  v. 
Toomer,  7  Rich.  L.  (S.  Car.)  216;  Mon- 
teith  V.  Com.,  15  Gratt.  (Va.)  172. 

10.  Norris  v.  State,  22  Ark.  524;  State- 
V.  Swigart,  22  Ark.  528. 

11.  State  V.  Flinn,  77  Ala.  100.  And 
see  Young  v.  Com.,  6  Binn.  (Pa.)  88. 

12.  Horn  v.  Whittier,  6  N.  H.  88. 
See,  however,  Taylor  v.  Arthur,  9 
Smed.  &  M.  (Miss.)  183,  wherein  it  was 
held  that  to  an  action  by  the  successor 
in  office  of  a  former  president  of  the 
board  of  police  against  an  alleged 
county  treasurer  and  his  sureties  on 
his  official  bond  payable  to  said  former 
president,  in  which  bond  the  principal 
was  declared  to  have  been  duly  elected 
county  treasurer  and  to  have  qualified 
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d.  Irregularity  of  Judgment  or  Tax  Assessment.  —  In 
an  action  against  an  officer  for  failure  to  pay  over  money  collected 
by  him  on  execution,  he  cannot  allege  the  informality  or  irregu- 
larity of  the  judgment  or  process.*  Where  the  action  is  on  the 
bond  of  a  tax  collector,  the  breach  assigned  being  a  failure  or 
refusal  to  pay  over  money  collected  as  taxes,  a  plea  that  the 
taxes  were  illegally  or  irregularly  assessed  will  not  be  received,* 
unless  the  tax  collector  has  received  notice  not  to  pay  over  such 
amount  from  one  having  an  adverse  claim.' 

7.  Proceedings  in  Default  of  Plea  or  Answer  —  Writ  of  Inquiry.  — 
Where  the  defendant  makes  default,  the  usual  course  in  some  states 
is  to  award  a  writ  of  inquiry  to  assess  the  damages,  to  be  executed 
either  by  the  sheriff  alone  or  before  a  judge  at  circuit.* 

IX.  Subsequent  Pleadings  —  1.  In  General.  —  The  rules  of 
pleading  in  actions  on  official  bonds  with  reference  to  the  form 
and  sufficiency  of  the  pleadings  subsequent  to  the  declaration  or 
complaint  and  plea  or  answer,  are  in  the  main  governed  by  the 
same  general  principles  as  those  which  control  the  antecedent 
pleadings. 


as  such,  it  was  a  good  plea  in  bar  of 
the  action  that  the  principal  in  the  bond 
was  not  county  treasurer. 

1.  State  V.  Hides,  2  Blackf.  (Ind.) 
336;  Nutzenholster  v.  State,  37  Ind. 
457.  And  see  State  v.  Hamilton,  32 
Ind.  104.  See  also  supra,  VII.  g,  b. 
(2)  Rule  as  Applied  to  Tax  Collectors; 
VII.  9.  e.  Misconduct  in  Connection  with 
Process. 

2.  Boring  v.  Williams,  17  Ala.  510; 
State  V.  Cunningham,  8  Blackf.  (Ind.) 
339;  Mahaska  County  v.  Ingalls,  14 
Iowa  170;  Waters  v.  State,  i  Gill  (Md.) 
302;  Sandwich  v.  Fish,  2  Gray  (Mass.) 
298;  Williams  v.  Holden,  4  Wend.  (N. 
Y.)  224;  Rochester  v.  Symonds,  7 
Wend.  (N.  Y.)  392;  State  v.  Woodside, 
9  Ired.  L.  (N.  Car.)  496. 

3.  Boring  v.  Williams,  17  Ala.  510. 

4.  Jersey  City  v.  Chase,  30  N.  J.  L. 
233;  Treasurers  v.  Buckner,  2  Mc- 
Mull.  L.  (S.  Car.)  323;  State  Treasur- 
ers V.  Bates,  2  Bailey  L.  (S.  Car.)  362; 
Rowell  V.  Mulligan,  2  Strobh.  L.  (S. 
Car.)  379.  See  generally  article  In- 
quests AND  Inquiries,  vol.  10,  p.  1134. 

Error  for  Court  to  Assess  Damages.  — 
In  Wells  V.  Com.,  8  B.  Mon.  (Ky.)  459. 
the  court  said:  "  Upon  overruling  the 
demurrer,  and  the  defendants  failing 
to  ansvver  further,  the  court  proceeded 
to  render  judgment  against  them  in 
damages  for  the  amount  alleged  to 
have  been  collected  by  W»lls  [the  prin- 
cipal in  the  bond]  and  which  he  had 
failed  to  pay  over.     And  in  this  we  are 


*  *  *  of  opinion  the  court  erred. 
The  damages  should  have  been  as- 
sessed by  a  jury." 

Default  of  Flea  to  Suggestion  of  Farther 
Breaches.  —  If  the  defendant  in  a  judg- 
ment on  an  official  bond  makes  default 
in  pleading  to  the  suggestion  of  further 
breaches,  he  is  not  in  a  worse  condi- 
tion than  that  of  an  ordinary  defend- 
ant in  an  action  on  a  bond  conditioned 
for  the  performance  of  covenants  after 
the  plaintiff's  recovery  of  judgment 
for  the  penalty.  The  facts  and  circum- 
stances going  to  show  the  extent  of  the 
plaintiff's  injury  must  be  proved  before 
a  jury  which  shall  assess  the  damages 
accordingly.  Treasurers  v.  Buckner, 
2  McMull.  L.  (S.  Car.)  323. 

Judgment  by  Default  —  Damages  Fixed 
hy  Statute.  —  Where,  on  the  trial  of  a 
suggestion  against  the  sheriff  and  his 
sureties  for  the  failure  of  the  sheriff  to 
return  an  execution,  the  defendants 
neglect  to  appear  and  plead,  the  meas- 
ure of  damages  being  fixed  by  the 
statute,  there  is  no  necessity  for  the 
intervention  of  a  jury.  Garey  v.  Ed- 
wards, 15  Ala.  105. 

Proceeding  under  Arkansas  Statute. — 
Although  in  an  action  at  common  law 
on  a  penal  bond  a  default  admitted  the 
truth  of  the  breaches  assigned,  such  is 
not  the  case  under  the  Arkansas  stat- 
ute. According  to  its  provisions  a  jury 
must  be  sworn  to  inquire  into  the  truth 
of  the  breaches  and  the  plaintiff  must 
prove    them    as    alleged.      Taylor    v. 


154 


Volume  XV. 


Subsequent  Pleadings.  OFFICIAL  BONDS. 


In  General. 


Eeplication  and  Rejoinder.  —  A  replication  which  in  one  assignment 
sets  forth  several  distinct  breaches  is  bad  for  duplicity,*  and  a 
rejoinder  which  joins  and  interposes  more  than  one  defense  to  a 
single  assignment  of  breach  is  objectionable  on  the  same  ground.* 
But,  it  has  been  held,  a  rejoinder  will  not  be  held  double 
where  the  averments  constituting  the  duplicity,  if  any,  are  mere 
surplusage,  and  as  such  may  be  disregarded.'  A  replication 
may  also  be  insufficient  for  vagueness  or  generality,*  and  is 
objectionable  if  argumentative,*  and  altogether  bad  if  it  tenders 

Auditor,  4  Ark.  574 ;  Adams  v.  State,  6     of  the  said  treasurers  and  their  succes- 


Ark. 
256. 


497;    Williams  v.  State,  10  Ark. 


1.  Duplicitous  Beplication.  —  In  debt 
on  the  bond  of  a  deputy  sheriff  given 
to  his  superior  as  obligee,  conditioned 
that  the  deputy  should  keep  a  fair 
register  of  all  warrants  that  might 
come  to  his  hands  as  deputy  sheriff, 
and  should  "  annually,  in  the  months 
of  January,  April,  July,  and  October," 
furnish  the  plaintiff  with  a  true  copy 
thereof,  the  defendant  pleaded  per- 
formance generally,  to  which  the 
plaintiff,  in  his  replication,  set  forth  as 
breach  that  the  defendant,  from  the 
time  of  making  the  bond  until  the  day 
of  commencing  the  action,  more  than 
seven  years,  had  not  furnished  the 
plaintiff  annually,  in  the  months  men- 
tioned, with  a  true  copy  of  any  fair 
register  of  all  warrants.  This  replica- 
tion was  held  bad  for  duplicity,  as  as- 
signing more  than  one  breach,  every 
failure,  it  was  held,  to  furnish  the  copy 
specified  at  the  end  of  the  quarter  of 
the  year  constituting  a  distinct  breach. 
Austin  V.  Parker,  13  Pick.  (Mass.)  222. 

2.  Duplicitous  Bejoinder.  —  To  a  repli- 
cation assigning  for  breach  that  the 
principal  in  the  bond  had  neglected 
and  refused  to  return  a  certain  fieri 
facias,  a  rejoinder  that  no  such  writ 
had  issued  to  the  constable,  and  that 
he  had  not  neglected  or  refused  to  re- 
turn the  same,  is  duplicitous.  Boat- 
right  V.  State,  8  Blackf.  (Ind.)  8.  And 
see  McClintick  v.  Johnston,  i  McLean 
(U.  S.)  414. 

3.  State  z/.  Jones,  8  Blackf.  (Ind.)  270. 

4.  Beplication  —  Definiteness  and  Cer- 
tainty.—  In  Treasurers  v.  Oswald,  2 
McMull.  L.  (S.  Car.)  145,  to  a  general 
plea  of  performance  by  a  sheriff  there 
was  a  replication  assigning  for  breach 
that  the  sheriff,  during  his  term  of 
office,  to  wit,  "  on  the  first  day  of  Jan- 
uary, 1821,  and  on  divers  days  between 
that  day  and  the  25th  of  January,  1817, 
had  and  received,  for  and  on  account 
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sors  in  office,  a  large  sum  of  money,  to 
wit,  the  sum  of  $2396.92,"  and  that  the 
same  was  not  paid  over.  A  special 
demurrer  on  the  ground  that  the  repli- 
cation was  too  general,  was  overruled, 
though  the  assignment  was  conceded 
by  the  court  to  be  "  very  general  "  in 
not  stating  from  what  causes  the 
money  arose  which  the  replication  al- 
leged to  have  been  received  by  the 
principal  in  the  bond  for  and  on  ac- 
count of  the  plaintiff.  The  case  was 
held  to  come  within  the  rule  of  plead- 
ing that  "  when  a  subject  comprehends 
multiplicity  of  matter,  then,  in  order 
to  avoid  prolixity,  the  law  allows  of 
general  pleading;  "  and  on  such 
ground  the  replication  was  sustained. 
Compare  Treasurers  v.  Rivers,  2 
McMull.  L.  (S.  Car.)  207,  which  was 
likewise  an  action  of  debt  on  a  sheriff's 
bond,  in  which  O'Neall,  J.,  declared: 
"  I  think  when  the  plaintiff's  cause  of 
action  embraces  many  items  or  subjects 
of  the  same  kind,  and  to  each  of  them, 
if  particularized,  the  defendant  may 
have  a  defense  of  which  he  could  not 
avail  himself  by  a  general  answer  to 
the  replication,  then  it  ought  to  set  out 
the  particulars." 

5.  Argumentative  Beplication. —  In  an 
action  on  a  bond  conditioned  that  a 
deputy  sheriff  should  keep  a  fair 
register  of  all  warrants  and  at  stated 
intervals  furnish  the  plaintiff  and 
obligee,  the  sheriff,  with  a  true  copy 
thereof,  a  replication  to  a  general  plea 
of  performance  that  the  defendant  did 
not  furnish  the  plaintiff  with  a  true 
copy  of  such  register,  but  on  the  con- 
trary fraudulently  and  deceitfully  fur- 
nished the  plaintiff  with  a  certain  false 
and  fictitious  writing,  purporting  to  be 
truly  abstracted  from  a  fair  register  by 
him  kept,  was  held  bad  for  argumen- 
tativeness. The  court  said:  "It  seems 
to  us  that  this  allegation  is  uncertain 
and  argumentative.  If  the  writing 
was  false,  and  was  like   the  register. 
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an  immaterial  issue.* 

2.  Departure.  —  In  the  replication  or  rejoinder  or  subsequent 
pleadings  there  must,  as  in  other  actions,  be  no  departure.* 

X.  Trial — 1.  Mode  of  Trial  —  Right  to  jury.  —  In  an  action  at 
law  on  an  official  bond  either  party,  as  a  general  rule,  on  demand 
properly  made,  is  entitled  to  a  trial  by  jury  of  the  issues  of  fact 
involved.' 

2.  Discontiniiaiice,  Gontmuance,  Motions,  etc.  —  Where,  in  an 
action  on  an  official  bond  against  several  defendants,  process  is 
not  served  on  all,  judgment  may  be  taken  as  to  those  served  and 


then  the  register  was  false;  and  yet 
there  is  no  direct  averment  that  the 
register  was  false.  It  is  only  by  argu- 
ment (if  at  all)  that  we  can  come  to 
that  result."  Austin  v.  Parker,  13 
Pick.  (Mass.)  222. 

1.  State  V.  Grimsley,  ig  Mo.  171. 
Replication  —  Stiit    on   Tax   Collector's 

Bond.  —  In  a  suit  by  the  state  for  the 
use  of  a  county  upon  a  tax  collector's 
bond,  where  the  defendant  pleads  a 
former  recovery,  it  is  not  a  good  repli- 
cation that  the  breaches  counted  upon 
which  had  occurred  before  the  institu- 
tion of  the  former  suit  are  different 
from  and  additional  to  those  declared 
upon  in  the  former  suit,  and  were  un- 
known to  the  plaintiffs  when  that  suit 
was  brought,  there  being  no  averment 
of  fraudulent  concealment  of  the  cause 
of  action  by  the  defendant.  State  v. 
Morrison,  60  Miss.  74,  wherein  Camp- 
bell, C.  J.,  said:  "  There  can  be  but 
one  action  on  one  cause  of  action,  and 
if  a  plaintiff  having  a  right  to  recover 
a  large  amount  for  the  breach  of  a 
bond  seeks  recovery  of  a  less  sum  for 
such  breach,  it  is  not  admissible  after- 
wards to  recover  an  additional  amount 
for  such  pre-existing  cause  of  action. 
The  right  of  action  is  exhausted  by  the 
first  action,  and  it  is  a  bar  to  a  sec- 
ond." 

A  Sorrejoinder  Which  Is  Eyasive,  and 
does  not  answer  the  material  allega- 
tions of  the  rejoinder,  but  tenders  an 
issue  on  an  immaterial  fact,  is  bad  on 
demurrer.  Andrus  v.  Waring,  20 
Johns.  (N.  Y.)  153. 

2.  See  generally  article  Departure, 
vol.  6,  p.  460. 

Departure  —  General  Demurrer.  —  The 
defendant  after  pleading  non  damnifi- 
catus  cannot  rejoin,  confessing  and 
avoiding  the  action,  for  that  would  be 
a  departure,  and  the  rejoinder  would 
be  bad  on  general  demurrer.  Andrus 
V.  Waring,  20  Johns.  (N.  Y.)  153. 


Departure  —  Replication.  —  In  an  ac- 
tion on  a  collector's  bond  for  failure  to 
pay  over  money  collected,  the  plea  was 
that  the  defendant  had  collected  the 
amount  named  and  paid  it  over,  and 
thai  this  was  all  the  money  collected 
by  him.  A  replication  denying  that 
this  was  all  the  money  collected  was  a 
departure  and  tendered  an  immaterial 
issue.     State  v.  Grimsley,  19  Mo.  171. 

Rejoinder.  —  Where  the  plea  to  a  dec- 
laration on  the  official  bond  of  a  justice 
of  the  peace  was  performance,  and  the 
replication  assigned  as  breach  the  fail- 
ure of  the  justice  to  pay  over  money 
collected,  a  rejoinder  that  the  relator 
had  theretofore  recovered  a  judgment 
against  the  justice  for  the  money  was 
held  a  departure.  Bell  v.  State,  7 
Blackf.  (Ind.)  33. 

In  debt  where  the  defendant  first 
pleaded  general  performance  and  the 
plaintiff  replied  assigning  a  breach  of 
the  condition,  it  is  a  departure  for  the 
defendant  to  set  up  in  his  rejoinder 
matter  which  shows  that  the  bond 
never  had  any  legal  existence.  State 
V.  Dorsey,  3  Gill  &  J.  (Md.)  75.' 

3.  See  Condry  v.  Henley,  4  Stew.  & 
P.  (Ala.)  9;  Evans  v.  State  Bank,  15 
Ala.  81;  and  see  also  Adams  v.  State, 
6  Ark.  497. 

In  Debt  Upon  a  Constable's  Bond,  for  a 
failure  in  his  official  duty,  it  is  error 
for  the  court  to  assess  the  damages. 
The  jury  should  assess  them,  and 
judgment  should  be  entered  for  the 
penalty  of  the  bond,  to  be  discharged 
t)y  the  payment  of  the  damages  as- 
sessed.    Wells  V.  Com.,  8  B.  Mon.  (Ky..) 

459- 

Where  Equity  Has  Jurisdiction  in  ac- 
tions on  official  bonds  the  cause  is 
triable  by  the  court  without  a  jury, 
unless  issues  of  fact  are  involved  for 
the  trial  of  which  there  is  a  right  to  a 
jury.  See  Crisfield  v.  Murdock,  55 
Hun  (N.  Y.)  143. 
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the  cause  discontinued  as  to  the  remainder.*  And,  likewise,  a 
discontinuance  as  to  one  of  several  defendants  alleging  bankruptcy, 
and  a  proceeding  to  judgment  against  the  others,  is  not  errone- 
ous.* But  this  is,  of  course,  only  where  the  obligation  of  the 
defendants  is  several  as  well  as  joint;  and  under  such  circum- 
stances there  may  be  a  continuance  as  to  a  part  only.* 


1.  Jenks  V.  School  Dist.  No.  38,  18 
Kan.  356.  And  see  Bondurant  v. 
Woods,  I  Ala.  543;  Smith  r/.  .Lozano, 
I  111.  App.  171;  State  V.  Hampton,  14 
La.  Ann.  736. 

2.  Smith  V.  Lozano,  i  111.  App.  171. 

3.  Continaance  as  to  Some  Defendants. 
—  In  an  action  against  a  defaulting 
tax  collector  and  the  sureties  on  his 
bond,  who  are  bound  each  for  a  specific 
sum,  the  case  may  be  continued  as  to 
some  of  the  defendants.  State  v. 
Hampton,  14  La.  Ann.  736. 

Variance  Between  Bond  and  Oyer  —  How 
Objection  Taken. —  In  an  action  of  debt 
on  a  town  collector's  bond,  a  variance 
between  the  bond  and  oyer  cannot  be 
objected  toon  the  trial.  The  objection 
should  be  taken  by  demurrer.  Jansen 
V.  Ostrander,  i  Cow.  (N.  Y.)  670. 

Action  on  Sheriff's  Bond  —  Amendment 
of  Return  on  Execution.  —  In  debt  on  a 
sheriff's  bond  for  the  escape  of  an  exe- 
cution debtor  taken  under  ca.  sa. ,  it  is 
too  late  after  the  issue  has  been  joined 
and  the  plaintiff's  testimony  closed  and 
a  witness  examined  for  the  defendants 
to  permit  the  sheriff  to  amend  his  re- 
turn on  the  execution.  Lines  v.  State, 
6  Blackf.  (Ind.)464. 

Motion  to  Dismiss  —  When  Most  Be 
Made.  —  In  a  suit  by  the  state,  a  mo- 
tion to  dismiss  the  action  for  the  lack 
of  an  indorsement  of  the  relator's  name 
on  the  writ  must  be  made  on  the  de- 
fendant's first  appearance  to  the  suit, 
otherwise  it  will  come  too  late.  State 
V.  Leonard,  7  Blackf.  (Ind.)  223. 

Where  an  action  was  brought  in  the 
Probate  Court  on  an  official  bond,  but 
no  security  for  costs  was  filed  by  the 
person  for  whose  use  it  was  brought, 
and  it  did  not  appear  that  any  motion 
to  dismiss  the  suit  on  such  account 
was  made  by  the  opposite  party,  it  was 
held  that  the  defendant,  by  omitting 
to  make  the  motion  in  the  Probate 
Court,  waived  his  right  to  do  so  when 
the  case  was  taken  into  the  Circuit 
Court.  Robertson  v.  Marshall  County, 
10  111.  55q. 

Verdict  Must  Be  Besponsive.  —  Where, 
in  an  action  on  the  bond  of  a  collector, 
the  breach  assigned   by  the  state  was 


the  nonpayment  into  the  treasury  of  the 
taxes  received,  and  the  defendants 
pleaded  general  performance  by  the 
collector,  and  no  assessment  imposed 
by  the  commissioners  of  the  county,  on 
which  pleas  were  joined,  and  the  jury 
found  that  the  defendants  did  not  owe 
the  state  any  sum,  as  the  state  in  its 
pleadings  alleged,  it  was  held  that  the 
verdict  was  defective  in  not  finding  the 
matters  put  in  issue  by  the  pleadings, 
and  that  no  judgment  could  be  entered 
upon  it.  State  v.  Carleton,  i  Gill  (Md.) 
249. 

Verdict  for  Damages  "  in  Gold  Coin."  — 
Where  an  official  bond  contains  no 
covenant  to  pay  in  gold  coin  a  verdict 
against  the  principal  and  sureties  pay- 
able in  gold  coin  is  erroneous.  Men- 
docino County  V.  Morris,  32  Cal.  145. 
And  see  Fox  v.  Minor,  32  Cal.  iii. 

Verdict  Merely  Ascertaining  Default.  — 
In  a  proceeding  against  a  sheriff  and 
his  sureties  for  a  failure  to  return  an 
execution  within  the  time  prescribed 
by  law,  to  which  there  is  interposed  a 
valid  plea  in  bar,  a  verdict  which  merely 
ascertains  the  sheriff's  default  does  not 
authorize  a  judgment  in  favor  of  the 
plaintiffs.  To  warrant  a  judgment  the 
verdict  should  go  further  than  merely 
ascertaining  the  breach;  it  should 
negative  the  defense  interposed  by  the 
plea.  Mason  v.  Parker,  i  Ala.  684. 
See  also  Vanmeter  v.  Giles,  i  Rob. 
(Va.)  347.  wherein  it  was  held  that 
in  an  action  against  a  sheriff,  for 
the  escape  of  a  debtor  in  his  custody, 
no  judgment  can  be  entered  on  a 
verdict  against  the  defendant  unless 
it  be  expressly  found  that  the  debtor 
escaped  with  the  consent  or  through 
the  negligence  of  the  sheriff,  or  that 
he  might  have  been  retaken  and  that 
the  sheriff  neglected  to  make  immedi- 
ate pursuit. 

In  Bartlett  v.  Hunt,  17  Wis.  214, 
however,  it  was  held  that  in  an  action 
on  an  official  bond  a  verdict  which 
states  that  "  we  find  for  the  plaintiffs 
that  the  condition  of  the  bond  is 
broken,  and  assess  the  plaintiffs'  dam- 
ages at,"  etc.,  is  not  irregular. 

Aider  by  Verdict.  —  In  \ng  v.  State,  8 
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XL  Judgment  —  1.  In  General  —  Judgment  for  Penalty  of  Bond.  —  In 
actions  on  official  bonds  judgment  is  generally  rendered  for  the 
full  penalty  of  the  bond,  to  be  discharged,  as  to  the  particular 
claimant,  by  a  payment  of  the  damages  assessed.*     But  though 


Md.  287,  which  was  an  action  on  an 
oflScial  bond,  it  seems  to  have  been  in- 
timated that  any  irregularity  in  the 
pleadings  which  might  be  amended  if 
objected  to  would  be  deemed  waived 
by  a  failure  to  object  until  after  verdict. 

Where  the  complaint  avers  the  due 
execution  of  the  bond  by  both  principal 
and  sureties,  and  the  answer  takes 
issue  on  the  averment,  and  verdict  and 
judgment  are  for  the  plaintiff,  the  judg- 
ment will  not  be  disturbed  on  appeal 
upon  the  judgment  roll  on  the  ground 
that  what  purported  to  be  a  copy  of 
the  bond  annexed  to  the  complaint  did 
not  contain  the  signature  of  the  princi- 
pal. Mendocino  County  v.  Morris,  32 
Cal.  145. 

But  under  a  statute  requiring  that 
on  demurrer  to  the  declaration  over- 
ruled in  an  action  on  an  official  bond 
the  jury  shall  be  sworn  not  only  to 
assess  the  damages,  but  to  inquire  into 
the  truth  of  the  breaches  assigned, 
where  the  jury  is  sworn  merely  to  as- 
sess the  damages,  and  not  in  compli- 
ance with  the  other  requirements  of 
the  statute,  though  it  returns  that  it 
finds  the  breaches  true,  the  form  of  the 
verdict  does  not  cure  the  omission,  and 
a  final  judgment  rendered  upon  the 
verdict  will  be  reversed.  Adams  v. 
State,  6  Ark.  497. 

1,  Arkansas.  —  Borden  v.  State,  9 
Ark.  252. 

Kentucky.  —  Wells  v.  Com.,  8  B. 
Mon.  (Ky.)  459. 

Louisiana.  —  State  v.  Hampton,  14 
La.  Ann.  690. 

Maryland.  —  Wilson  v.  Ridgely,  46 
Md.  235;  Ing  V.  State,  8  Md.  287;  State 
V.  Tabler,  41  Md.  236. 

Missouri.  —  State  v.  Horn,  94  Mo. 
162. 

New  Jersey.  — Jersey  City  v.  Chase, 
30  N.  J.  L.  235. 

New  York.  —  People  v.  Birdsall,  20 
Johns.  (N.  Y.)  297;  New  York  v.  Ryan, 
q  Daly  (N.  Y.)  316. 

Pennsylvania.  —  Com.  v.  Evans,  8 
Pa.  Co.  Ct.  Rep.  665. 

Form  of  Judgment.  —  In  N'ew  Jersey 
the  judgment  is  entered  for  the  penalty 
and  costs,  and  when  the  damages  are 
ascertained  a  special  rule  is  made  that 
the  execution,  which  in  form  follows 
the  judgment,  be  indorsed  to  levy  and 


make  the  sums  due  to  each  person  who 
has  sustained  damages  by  the  default 
of  the  officer.  Jersey  City  v.  Chase,  lo 
N.J.  L.  235. 

In  Maryland  the  judgment  is  always 
entered  up  for  the  amount  of  the  dam- 
ages laid  in  the  declaration,  accom- 
panied by  a  release  (which  constitutes 
a  part  of  it)  on  payment  of  the  sum 
awarded  by  the  jury,  court,  or  referee, 
as  the  case  may  be.  Ing  v.  State,  8 
Md.  287. 

In  Maine  after  judgment  for  the  pen- 
alty is  rendered,  on  motion  of  the 
defendant,  the  damages  may  be  chan- 
cered as  the  equitable  rights  of  the 
parties  may  require  and  execution  may 
issue  for  the  sum  fixed  by  the  court. 
Machiasport  v.  Small,  77  Me.  109. 

In  Pennsylvania,  under  Act  June  14, 
1836,  a  party  suing  on  an  official  bond 
brings  his  action  in  the  name  of  the 
commonwealth,  suggests  breaches,  and 
assigns  his  damages.  In  case  he  is 
entitled  to  recover,  there  is  a  judg- 
ment, first  for  the  commonwealth  for 
the  penalty  of  the  bond,  and  second  in 
favor  of  the  individual  party  for  his 
damages.  Com.  v.  Straub,  35  Pa.  St. 
137- 

Amount  of  Judgment.  —  In  Arkansas  it 
was  held  that  a  sheriff  was  liable  under 
Ark.  Dig.,  c.  67,  §  70,  for  money  col- 
lected, with  lawful  interest  thereon, 
and  ten  per  cent,  per  month  added, 
from  the  return  day  of  the  writ  until  he 
paid  the  money  over;  but  that  in  an 
action  on  his  bond  therefor  it  was  erro- 
neous to  render  judgment  for  the 
amount  collected,  interest,  and  penalty, 
and  for  ten  per  cent,  per  month  upon 
the  amount  of  the  judgment,  for  this 
would  be  compounding  the  penalty, 
which  the  statute  did  not  authorize. 
Borden  v.  State,  9  Ark.  252. 

Judgnietitin  Excess  of  Amount  Claimed. 
—  A  verdict  and  judgment  for  more 
than  the  declaration  warrants  are  erro- 
neous; nor  is  such  error  cured  by  the 
verdict,  under  the  statute  of  jeofails. 
If,  however,  the  relator  releases  the  ex- 
cess of  damages  recovered  beyond  the 
just  amount,  a  new  trial  will  not  be 
ordered,  but  the  court  will  order  judg- 
ment to  be  entered  for  the  just  amount 
of  damages.  Gibson  v.  Governor,  11 
Leigh  (Va.)  629. 
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in  such  an  action  judgment  for  the  penalty  was  not  entered  on  a 
verdict  for  damages,  it  was  held  on  appeal  not  to  be  a  fatal 
irregularity.* 

If  the  Damages  Are  Less  than  the  Penalty  of  the  bond,  the  judgment 
then  stands  as  security  for  further  breaches  of  the  bond,  upon 
which  execution  may  issue  for  the  damages  awarded  upon  subse- 
quent assignments.*  Where,  however,  successive  independent 
suits  are  permitted,  it  seems  that  judgment  should  be  entered 
only  for  the  amount  of  damages  suffered,  and  not  for  the  full 
penalty  of  the  bond.* 

Separate  Recovery  Against  Each  Surety.  —  If  the  sureties  in  an  official 
bond  are  liable  only  to  a  stipulated  amount  or  proportion  of  the 
aggregate  penalty,  the  judgment,  after  first  fixing  the  sum  of  the 
damages  suffered,  or  the  amount  of  the  principal's  defalcation, 
should  then  provide  for  a  separate  recovery  against  each  surety 
for  the  full  amount  for  which  he  has  made  himself  liable  in  the 
bond,  and  costs,  followed  by  a  proviso  to  the  effect  that  each  of 
the  separate  judgments  shall  be  satisfied  by  the  collection  of  the 
sum  found  to  be  due  from  the  principal.* 

Judgment  by  Confession.  —  In  some  instances  it  has  been  provided 
by  statute  that  bonds  of  prescribed  officials  shall  be  taken  with 
warrant  of  attorney  for  the  confession  of  judgment  thereon. 
Judgment  in  such  cases  is  rendered  for  the  full  penal  sum,  upon 
which  execution  issues  in  behalf  of  parties  interested.* 

2.  General  Judgment  Where  One  of  Several  Breaches  Is  111  Assigned. 

—  If,  in  an  action  on  an  official  bond,  any  breaches  on  which  the 
plaintiff  has  no  right  to  recover  are  assigned  in  the  declaration,  a 

1.  Scarborough  v.  Thornton,  g  Pa.  Several  Sureties  Liable  for  Specific 
St.  451,  in  which  case  it  was  said:  "  It  Amounts.  —  When  the  sureties  on  a  tax 
is  not  too  late,  even  after  error  brought,  collector's  bond  obligate  themselves 
to  enter  the  cautionary  judgment,  or,  each  for  a  specific  amount,  the  state  is 
what  is  the  same  thing,  to  consider  entitled,  in  case  the  collector  becomes 
that  done  which  ought  to  have  been  a  defaulter,  to  a  judgment  against  each 
done."  And  see  Carman  v.  Noble.  9  surety  for  the  whole  amount  for  which  . 
Pa.  St.  366.   •  he  is  bound,  although   more  than  the 

2.  See  People  v.  Birdsall,  20  Johns,  amount  due  the  state  by  the  principal 
(N.  Y.)  297;  State  Treasurers  v.  Bates,  in  the  bond  cannot  be  collected  from 
2  Bailey  L.  (S.  Car.)  362;  Rowell  v.  his  sureties.  State  v.  Hampton,  14  La. 
Mulligan,  2  Strobh.  L.  (S.  Car.)  379.  Ann.  690. 

Motion  for  Further  Execution  —  Notice.  Judgment  Should  Stipulate  Amount  for 

—  The  motion  to  issue  further  execu-  Which  Each  Liable.  —  By  Act  S.  Car., 
tion  upon  a  judgment  obtained  against  1795,  the  sureties  on  the  official  bond 
a  sheriff  and  his  sureties,  on  a  bond  of  a  sheriff  were  each  liable  only  for 
given  for  the  faithful  execution  of  his  his  equal  portion  of  the  penalty,  and 
office,  should  be  on  notice  to  the  sheriff  a  joint  judgment  against  the  sureties 
and  his  sureties.  Lewis  v.  Ball,  6  for  the  penalty,  was  ordered  to  be  so 
Cow.  (N.  Y.)  583.  amended  as  to  express  the  sums  for 

3.  Wolverton  v.  Com.,  7  S.  &  R.  which  they  were  severally  liable. 
(Pa.)  273.  Treasurers  v.   Munday,   3   Hill  L.   (S. 

4.  People    V.   Rooney,   29   Cal.    643;     Car.)  167. 

People  V.  Love,  25  Cal.  520;  Heppe  v.  6.  Com.  v.  Evans,  8  Pa.  Co.  Ct. 
Johnson,  73  Cal.  265.  Rep.  665. 
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general  judgment  is  erroneous.* 

3.  Successive  Judgments  and  Assignments  of  Breach  After  Judg- 
ment. —  Though  the  details  of  practice  and  procedure  in  this 
regard  var}^  somewhat  in  the  different  states,  the  universal  rule 
is  that  an  action  and  judgment  on  an  official  bond  by  one  claim- 
ant for  less  than  the  penalty  of  the  bond  does  not  affect  the  insti- 
tution of  proceedings  for  recovery  by  another  injured  party.* 

The  Person  Who  First  Sues  and  Obtains  Judgment  on  an  official  bond  is 
entitled  to  recover  the  whole  of  the  penalty,  if  his  judgment 
amounts  to  so  much,  to  the  exclusion  of  every  other  claimant.* 

Successive  Actions  on  Bond. —  In  some  jurisdictions  there  maybe 
successive  actions  and  judgments  on  the  same  bond,  without 
restriction  as  to  number,  until  the  penalty  of  the  bond  is 
exhausted.* 


1.  Brownfield  v.  Com.,  13  S.  &  R. 
(Pa.)  236.  See  also  Garey  v.  Edwards, 
15  Ala.  105,  holding  that  where,  on  the 
trial  of  a  suggestion  against  a  sheriff 
and  his  sureties,  a  jury  is  impaneled 
and  sworn  to  assess  the  damages  as 
well  for  a  failure  to  "  execute  "  as  for 
a  failure  to  return  the  execution,  and 
judgment  is  rendered  on  the  verdict, 
such  judgment  is  erroneous  and  can- 
not be  sustained. 

One  of  Two  Breaches  Sustained.  —  In 
Morrow  v.  Governor,  Hard.  (Ky.)  496, 
it  was  decided  that  in  covenant  or  in 
debt  for  a  breach  of  the  condition  of  an 
official  bond,  if  two  or  more  distinct 
breaches  be  assigned  by  the  plaintiff, 
for  one  of  which  it  appears  that  he  has 
no  cause  of  action,  and  entire  dam- 
ages be  assessed,  the  verdict  will  be 
held  erroneous  although  all  the  other 
breaches  gave  a  cause  of  action.  This 
case  was  held  not  to  be  within  the  stat- 
utory provision  that  where  there  were 
two  or  more  counts  in  a  declaration, 
one  of  which  was  faulty,  the  defendant 
could  apply  to  the  court  to  instruct  the 
jury  to  disregard  the  faulty  count,  and 
that  if  any  one  of  the  counts  was  good 
the  verdict  and  judgment  should  stand 
although  general  damages  were  found. 
In  this  declaration  it  seems  that  there 
was  only  one  count,  in  which  all  of  the 
breaches  were  alleged. 

Judgment  Must  Conform  to  Declaration. 
—  There  can  be  no  recovery  for  a  fail- 
ure to  collect  upon  allegations  merely 
charging  a  failure  to  pay  over  money 
collected.  U.  S.  v.  Glenn,  i  Woods 
(U.  S.)  400. 

2.  People  V.  Compher,  14  111.  447; 
White  V.  Wilkins,  24  Me.  299;  Albert- 
son  V.  State,  9  Neb.  429;  State  v.  Mc- 
Alpin,  6  Ired.  L.  (N.  Car.)  347. 


One  Judgment  Not  a  Bar  to  Other  Suits. 

—  A  judgment  in  favor  of  the  state,  on 
a  lax  collector's  bond  for  the  state 
taxes  in  default,  does  not  preclude 
subsequent  assignments  by  other  par- 
ties of  additional  breaches.  People  v. 
Compher,  14  111.  447. 

In  Maine  it  was  held  that  under  the 
Revised  Statutes  in  force  in  1844  (c. 
104,  §  13),  more  than  one  suit  might 
be  sustained  upon  the  bond  of  a  sheriff 
to  the  treasurer  of  the  state  for  the  bene- 
fit of  different  claimants  and  for  sepa- 
rate and  independent  acts  of  official 
neglect  or  misconduct,  and  that  the 
pendency  of  one  suit  on  the  bond  did 
not  cause  the  abatement  of  another 
commenced  subsequently.  White  v. 
Wilkins,  24  Me.  299. 

3.  Dallas  v.  Chaloner,  3  Dall.  (Pa.) 
501,  note  a;  Christman  v.  Com.,  17 
S.  &  R.  (Pa.)  381.  And  see  Dallas  v. 
Hazlehurst,  4  Dall.  (Pa.)  106,  note  2. 

4.  Successive  Actions  on  Bond,  —  In 
Pennsylvania,  under  Act  1803,  as  often 
as  any  person  or  persons  became 
aggrieved  by  official  misconduct  he  or 
they  might  proceed  by  action  of  debt 
on  the  bond  or  scire  facias  on  the  recog- 
nizance and  recover  a  judgment  for 
such  amount  as  he  or  they  might  be 
entitled  to,  the  same  course  being  pur- 
sued by  every  successive  claimant. 
Com.  V.  Straub,  35  Pa.  St.  137;  and 
see  Campbell  v.  Com.,  8  S.  &  R.  (Pa.) 
414.  Under  Act  June  14,  1836,  how- 
ever, the  mode  of  procedure  was 
changed.  See  the  above  case  of  Com. 
V.  Straub,  35  Pa.  St.  137,  referred  to 
again,  infra,  this  note.  But  the 
change,  it  was  subsequently  held,  is 
only  as  to  proceedings  on  bonds,  and 
not  on,  recognizances.  See  McMicken 
V.  Com.,  58  Pa.  St.  213.     Seealsoadic- 
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First  Judgment  as  Security  for  Subsequent  Breaches.  —  In  other  states  the 
first  judgment,  which  is  for  the  full  penalty  of  the  bond,  being 
held  to  merge  the  security  of  inferior  grade,  itself  stands  as 
security  for  further  breaches  of  the  conditions  of  the  bond,  to  be 
assigned  in  subsequent  proceedings.* 

Where  Successive  Suits  Are  Not  Favored,  when  an  action  is  brought  on 
an  official  bond,  any  number  of  claimants  will,  before  judgment, 
be  permitted  to  join  as  parties  plaintiff,  and  have  the  damages, 
if  any,  assessed  at  the  same  time  with  the  party  who  instituted 
the  proceedings.*  After  a  judgment  has  been  rendered,  the  pro- 
ceeding by  subsequent  claimants  is  usually  by  scire  facias  on  the 
judgment,'  though  by  some  authorities  a  suggestion  is  held  to  be 


turn  by  Duncan,  J.,  in  Campbell  v. 
Com.,  8  S.  &  R.  (Pa.)  414. 

Successive  Becoveries  until  Penalty  Ex- 
hausted. —  A  second  action  may  be 
brought  on  a  sheriflf's  bond  for  money 
which  he  holds  as  county  trustee,  by 
any  person  who  is  injured  thereby, 
toties  quoties,  until  the  penally  is  ex- 
hausted. State  V.  McAlpin,  6  Ired.  L. 
(N.  Car.)  347. 

No  Aggregate  Becovery  Beyond  Penalty 
of  Bond.  —There  can,  of  course,  be  no 
aggregate  recovery  against  the  sureties 
beyond  the  penalty  of  the  bond.  Camp- 
bell V.  Com.,  8  S.  &  R.  (Pa.)  414.  And 
as  there  can  be  but  one  recovery  of  the 
penalty  of  a  bond,  the  plea  of  an  action 
pending  must,  therefore,  put  an  end  to 
a  subsequent  suit.  Otherwise,  it  has 
been  said,  there  might  be  two  judg- 
ments for  the  same  penalty,  which 
would,  in  principle,  be  wrong.  Com. 
V.  Straub,  35  Pa.  St.  137. 

Claim  after  Entry  of  Satisfactioh  of  Judg- 
ment. —  Under  the  Act  Pa.  February 
14,  1836,  where  an  official  bond  had 
been  sued  on,  judgment  recovered,  and 
satisfaction  entered,  it  was  held  that  a 
subsequent  claimant  could  not  vacate 
the  satisfaction  to  let  in  his  claim,  but 
must  proceed  de  novo.  Com.  v.  Wat- 
mough,  2  Miles  (Pa.)  297. 

1.  People  V.  Compher,  14  111.  447; 
Blue  V.  Com.,  4  Watts  (Pa.)  215;  State 
Treasurers  v.  Bates,  2  Bailey  L.  (S. 
Car.)  379;  Treasurers  v.  Buckner,  2  Mc- 
MuU,  L.  (S.  Car.)  323.  And  see  Gains- 
ford^  i'.  Griffith,  I  Saund.  58;  Dent  v. 
Davison,  52  111.  109. 

Judgment  as  Security  for  Subsequent 
Breaches.  —  In  Illinois  the  judgment,  if 
for  the  plaintiff,  is  generally  for  the 
full  amount  of  the  penalty,  to  be  satis- 
fied by  the  payment  of  the  damages 
assessed.  But  even  after  this  the  judg- 
ment,  which   has    merged   and  super- 


further  breaches  of  the  bond  to  the  ex- 
tent of  the  entire  penalty.  People  v. 
Compher,  14  111.  447. 

In  South  Carolina,  where  judgment 
has  been  obtained  on  a  sheriff's  bond, 
it  stands  as  security  for  any  former  or 
subsequent  breaches  of  it;  and  every 
one  aggrieved  by  the  misconduct  of  a 
sherifif  may  come  in  by  suggestion  and 
require  the  sheriff  and  his  sureties  to 
plead  thereto,  and  for  default  of  plea 
or  upon  issue  joined  may  have  his 
damages  assessed  by  the  verdict  of  a 
jury  and  have  execution  for  the  penalty 
to  enforce  payment  of  the  damages  so 
assessed.  State  Treasurers  v.  Bates,  2 
Bailey  L.  (S.  Car.)  362. 

Breaches  Subsequently  Assigned  Need 
Not  Be  Subsequent  in  Point  of  Time.  — 
Where  there  has  been  a  judgment  on 
an  official  bond  for  its  breach,  it  is  not 
necessary,  in  order  to  authorize  a 
further  assignment  of  breaches,  that 
the  default  should  have  arisen  subse- 
quent to  the  first  assignment.  Any 
breach  of  the  condition  of  the  obliga- 
tion for  which  damages  have  not 
already  been  assessed  forms  the  proper 
subject-matter  of  a  new  assignment 
and  assessment  of  damages.  People 
V.  Compher,  14  111.  447. 

2.  Com.  V.  Straub,  35  Pa.  St.  137. 

3.  Bemedy  by  Scire  Facias.  —  After 
judgment  on  an  official  bond,  the  ac- 
tion having  been  brought  in  the  name 
of  the  commonwealth  for  the  use  of 
the  relator,  and  the  judgment  in  favor 
of  the  commonwealth  for  the  entire 
penalty  and  for  the  individual  party  for 
his  damages,  the  remedy  of  a  subse- 
quent claimant  is  by  scire  facias  on  the 
judgment  and  assigning  breaches. 
Com.  V.  Straub,  35  Pa.  St.  137;  Skin- 
ner V.  Phillips,  4  Mass.  68. 

Consolidation  of  Suits  After  Judgment. 
—  An  action  on  a  sheriflf's  bond  is  not 


seded  the  bond,  stands  as  security  for    abated  by  a  plea  of  the   pendency  of 
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the  preferable  procedure.* 

Subsequent  Assignment  of  Breaches  Part  of  Original  Suit.  —  Where  there 
are  in  the  manner  provided  subsequent  assignments  of  breaches 
after  judgment,  the  proceeding  is  not  regarded  as  a  distinct  and 
separate  action,  but  as  part  of  the  original  suit.* 

Election  Between  Remedies.  —  In  still  other  jurisdictions  either  subse- 
quent actions  on  the  official  bond  may  be  maintained,  or  the  party 
injured  may,  at  his  election,  proceed  by  scire  facias  on  the  first 
judgment,  assigning  the  subsequent  breaches.* 


other  suits  on  the  same  bond  brought 
on  behalf  of  different  parties  and  for 
distinct  penalties,  but  when  one  judg- 
ment has  been  obtained  on  the  bond 
all  subsisting  suits  will  be  ordered  to 
be  consolidated.  State  Treasurers  v. 
Bates,  2  Bailey  L.  (S.  Car.)  362. 

1.  Proceeding  by  Suggestion.  —  The 
practice  in  South  Carolina,  as  stated  in 
Treasurers  v.  Buckner,  2  McMull.  L. 
(S.  Car.)  323,  presupposes  a  judgment 
already  obtained  which  is  to  stand  as 
a  security  for  the  damages  which  may 
be  proved,  and  while  it  prescribes  a 
suggestion  rather  than  a  scire  facias, 
as  a  simpler  proceeding,  it  allows  the 
defendant  to  plead  because  the  breaches 
suggested  will  be  for  the  benefit  of  a 
new  party  and  in  the  nature  of  further 
breaches,  and  because  in  the  matter  of 
the  breaches  or  in  occurrences  subse- 
quent to  the  judgment  there  may  be  a 
good  ground  for  the  defendant  to  deny 
his  liability. 

Form  and  Substance  of  Plea  to  Sugges- 
tion. —  With  reference  to  the  proper 
form  and  substance  of  a  plea  to  a  sug- 
gestion of  further  breaches  aff^r  judg- 
ment on  an  official  bond,  it  has  been 
said  that  "  the  pleading,  so  far  as  con- 
cerns the  defendant's  liability  for  any 
breach,  and  as  concerns  matter  of  form 
apart  from  the  assignment  of  breach, 
should  be  like  that  to  a  scire  facias 
upon  judgment,  and  so  far  as  concerns 
his  liability  for  the  breach  suggested 
and  matters  of  form  in  the  assignment 
of  it,  should  be  like  that  to  a  replica- 
tion assigning  breaches  after  a  plea  of 
performance."  Treasurers  v.  Buck- 
ner, 2  McMull.  L.  (S.  Car.)  323. 

Office  of  Suggestion.  —  Where  the  pro- 
ceeding is  by  suggestion,  the  suggestion 
supplies  the  place  of  the  declaration 
in  an  ordinary  case.  State  Treasurers 
V.  Bates,  2  Bailey  L.  (S.  Car.)  362; 
Todd  V.  Stroud,  i  Rich.  L.  (S.  Car.) 
25;  Rowell  V.  Mulligan,  2Strobh.  L.  (S. 
Car.)  37g. 

"By  the  English  Practice  under   the 


statute  of  8  &  9  William  III.,  c.  11,  a 
suggestion  is  employed  to  set  out 
breaches  existing  at  the  time  of  the 
judgment,  and  the  defendant  is  not  re- 
quired to  plead  to  such  suggestion,  as 
the  plaintiff  must,  at  the  execution  of 
the  writ  of  inquiry,  prove  the  breaches 
and  recover  damages  accordingly. 
For  further  or  subsequent  breaches  a 
scire  facias  is  employed,  to  which  de- 
fendant pleads  as  to  scire  facias  in 
other  cases;  but  the  pleading,  what- 
ever it  may  be,  goes  to  the  right  of  re- 
covery, and  after  the  establishment  of 
that  right  in  taking  the  inquisition  or 
executing  the  inquiry,  the  amount  of 
damages  is  accommodated  to  the  proof 
that  the  plaintiff  may  offer."  Treas- 
urers V.  Buckner,  2  McMull.  L.  (S. 
Car.)  323. 

2.  Subsequent  Assignments  of  Breaches 
Part  of  Original  Suit.  —  It  has  been  held 
that  the  fact  that  the  defendants  to  the 
judgment  resided  in  a  county  other 
than  that  in  which  the  judgment  was 
rendered,  and  were  served  with  notice 
of  such  "subsequent  assignment  of 
breaches  in  such  latter  county,  did  not 
oust  the  court  in  which  the  judgment 
was  rendered  of  jurisdiction.  And  this 
notwithstanding  a  statute  providing 
that  "  it  shall  not  be  lawful  for  any 
plaintiff  to  sue  a  defendant  out  of  the 
county  where  the  latter  resides  or  may 
be  found,  except  in  cases  where  the 
debt,  contract,  or  cause  of  action  ac- 
crued in  the  county  of  the  plaintiff,  or 
where  the  contract  may  have  specific- 
ally been  made  payable."  People  v. 
Compher,  14  111.  447. 

8.  White  V.  Wilkins,  24  Me.  299; 
State  V.  McAlpin,  6   Ired.  L.  (N.  Car.) 

347. 

Election  as  to  Remedy.  —  It  has  been 
held  that  a  subsequent  statute  provid- 
ing that  when  an  action  is  pending  on 
an  official  bond  any  other  person  "  who 
may  have  a  right  of  action  on  such 
bond  may  file  an  additional  declaration 
in  the  same  action,"  and  "  have  all  the 
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XII.  Costs  —  Not  Taxable  Against  State.  —  Where  the  proceeding  on 
an  official  bond  is  in  the  name  of  the  state  on  the  relation  of  some 
public  official,  the  alleged  breach  consisting  in  some  act  or  omis- 
sion of  the  principal  in  the  bond  affecting  the  public  generally,  no 
judgment  for  costs  is  proper  against  either  the  state  or  the  official 
relator.* 

Liability  of  Private  Eelator.  —  But  where  the  action  is  on  the  relation 
of  some  private  individual,  for  his  own  benefit,  for  injury  alleged 
to  have  been  sustained  by  him  by  a  breach  of  the  bond,  the 
relator  will  be  liable  for  costs  if  the  suit  fails.* 

Xm  Judgment  on  Motion  —  1.  In  General  —  statutory  origin.  — 
The  proceeding  for  the  recovery  of  summary  judgments  on  offi- 
cial bonds  by  motion  is  entirely  of  statutory  origin  and  regula- 
tion.'    And  being  summary  and  penal  in  its  nature,  and  strictly 


rights  of  a  plaintiff  in  the  suit,"  does 
not  operate  to  repeal  a  statute  provid- 
ing that  more  than  one  suit  may  be 
sustained  upon  an  official  bond  for  the 
benefit  of  different  claimants  and  for 
separate  and  independent  acts  of  official 
neglect  or  misconduct.  In  a  jurisdic- 
tion where  such  statutes  exist  there 
may  be  either  separate  suits  on  the 
same  bond  or  a  subsequent  claimant 
may  intervene  and  file  an  additional 
declaration  as  provided.  White  v. 
Willtins,  24.  Me.  299. 

1.  Collier  v.  Powell,  23  Ala.  579, 
wherein  it  is  said  that  in  no  instance  is 
a  state  liable  for  costs  unless  specially 
directed  by  statute.  See  generally 
article  Costs,  vol.  5,  p.  151. 

Costs  Against  Official  Belator.  —  Where 
a.  county  treasurer  is  the  relator  in  an 
action  against  a  county  officer,  and  fails 
in  the  suit,  the  judgment  should  direct 
the  costs  to  be  collected  from  the  prop- 
erty of  the  county,  not  that  ol  the 
relator.  Jones  v.  State,  5  Blackf.  (Ind.) 
142;  State  V.  Lahue,  7  Blackf.  (Ind.) 
604. 

2.  Wiley  v.  Paterson,  18  N.  J.  L.  440. 
Security  for  Costs.  —  In  Illinois,  in  all 

actions  on  official  bonds  for  the  use  of 
any  private  person,  the  person  for 
whose  use  the  action  is  to  be  com- 
menced must,  before  he  institutes  suit, 
file  security  for  costs,  whether  the 
action  be  commenced  in  the  Circuit  or 
Probate  Court.  Robertson  v.  Marshall 
County,  10  111.  559. 

Stay  of  Proceedings  for  Security  for 
Costs. —  In  Mississippi,  in  debt  against 
the  sureties  of  a  sheriff  on  his  bond 
given  to  the  commissioners  of  the 
treasury,  the  court  will,  on  motion, 
stay  the  proceedings  at  any  stage  be- 


fore judgment,  unless  the  party  for 
whose  use  the  action  is  brought  will 
enter  into  a  written  consent  that  judg- 
ment shall  be  entered  up  and  execution 
issue  against  him  for  costs  if  he  fail  to 
prosecute  his  action,  and  if  he  resides 
without  the  state,  some  person  li/ing 
within  the  state  shall  enter  into  such 
written  consent  for  him.  Treasury 
Com'rs  V.  M'Kie,  i  Nott  &  M.  (S. 
Car.)  575. 

Suggestion  of  Further  Breaches.  —  In 
Rowell  V.  Mulligan,  2  Strobh.  L.  (S. 
Car.)  379,  which  was  a  proceeding  by 
suggestion  assigning  further  breaches 
of  a  sheriff's  bond,  it  was  held,  with 
reference  to  the  costs,  that  the  court 
officers  were  entitled  to  have  their 
usual  and  regular  costs  taxed,  and  that 
the  plaintiff's  attorney  was  entitled  to 
two  dollars  for  the  rule  necessary  in 
such  a  proceeding,  but  to  nothing  for 
notice,  nor  was  the  clerk  entitled  to  tax 
costs  for  the  rule  or  for  notice. 

In  Kentucky,  under  the  statute  of  1828 
(i  Stat.  L.  476),  it  was  held  that  if  in 
an  action  of  covenant  on  a  constable's 
bond,  the  judgment  rendered  was  for 
less  than  fifty  dollars,  and  not  reduced 
by  set-off,  no  costs  should  be  allowed 
the  plaintiff.  Thomas  v.  Com.,  8  B. 
Mon.  (Ky.)  371. 

In  Pennsylvania,  under  the  statute  of 
i8ro,  in  an  action  on  a  constable's 
bond  before  a  justice  of  the  peace  or 
the  Court  of  Common  Pleas,  if  the 
plaintiff  did  not  recover  more  than  one 
hundred  dollars  he  was  not  entitled  to 
costs.  Palmer  v.  Com.,  6  S.  &  R.  (Pa.) 
245;  Campbell  v.  Com.,  8S.  &  R.  (Pa.) 

414- 

3.  Conditions  Preoedent  —  Judicial 
Ascertainment  of  Liability.  —  It  has  been 
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statutory,  it  is  entitled  to  no  latitude  of  construction;  but  it  must 
be  made  to  appear  that  the  official  act  or  omission  complained  of 
comes  within  the  strict  letter  of  the  statute  by  which  the  remedy 
adopted  is  authorized,*  otherwise  the  remedy  must  be  by  regular 

Arkansas.  —  Milor  v.  Farrelly,  25 
Ark.  353. 

Kentucky.  —  Thompson  v.  Healy,  4 
Mete.  (Ky.)257. 

Tennessee.  —  Smith  v.  Wells,  5 
Yerg.  (Tenn.)  202;  Cook  v.  Smith, 
I  Yerg.  (Tenn.)  148 ;  McCrea  v.  Galey,  i 
Overt.  (Tenn.)  251;  Garner  v.  Carrol, 
7  Yerg.  (Tenn.)  365. 

Texas.  —  De  la  Garza  v.  Booth,  28 
Tex.  478. 

Statutes  Strictly  Construed.  —  In  Rice 
V.  Kirkman,  3  Humph.  (Tenn.)  415, 
Turley,  J.,  said.  "  We  deem  it  perfectly 
useless  to  reiterate  what  has  so  often 
and  without  variation  been  said,  '  that 
a  judgment  on  motion,  being  in  dero- 
gation of  common  law,  must  be  taken 
strictly.'  As  a  consequence  of  this  rule 
it  has  always  been  held  that  a  statute 
giving  a  remedy  bj  motion  has  no  lati- 
tude of  construction." 

Illustrations  —  Alabatna.  —  In  Ala- 
bama, by  Code  1876,  i^  3396,  a  summary 
remedy  is  given  to  a  county  against  the 
tax  collector  and  sureties  for  failure  to 
pay  to  the  county  treasurer  within  the 
time  prescribed  by  law  any  money 
he  has  collected  or  received  for  the 
county.  This  remedy,  however,  can- 
not be  extended  to  the  recovery  of 
damages  for  his  negligence  in  failing 
to  collect  money  which  he  could  or 
ought  to  have  collected.  Dudley  v. 
Chilton  County,  66  Ala.  593. 

It  has  been  held  that  a  statutory  pro- 
vision merely  making  the  county 
superintendent  liable  to  the  penalties 
set  forth  in  a  designated  act  for  failure 
to  pay  over  school  funds  does  not 
authorize  a  summary  remedy  against 
him  and  the  sureties  on  his  bond. 
Underwood  v.  School  Tp.  No.  16,  34 
Ala.  29. 

Kentucky.  —  Under  a  statute  permit- 
ting a  motion  against  an  ofBcial  or  the 
sureties  on  his  bond  for  some  default 
or  misconduct  of  the  former,  a  motion 
against  the  principal  and  sureties 
jointly  is  not  warranted.  Napier  v. 
Justices,  6  J.  J.  Marsh.  (Ky.)  601; 
Ridener  v.  Rogers,  6  B.  Mon.  (Ky.) 
594;  Wood  V.  Sayre,  7  T.  B.  Mon. 
.(Ky.)663. 

Virginia.  —  Under  a  statute  provid- 
ing a  summary  remedy  against  an  offi- 
cial and  his  sureties  for  failing  to  pay 


held  that  an  act  giving  to  the  sheriff  a 
remedy  by  motion  against  his  deputy 
and  sureties  upon  ten  days'  notice, 
when  he  shall  have  "  become  liable  to 
pay  money  for  the  default  or  miscon- 
duct of  th.e  deputy,"  required  that  the 
default  or  misconduct  of  the  deputy 
should  be  judicially  ascertained  before 
the  sheriff  should  have  his  remedy.  A 
notice,  therefore,  given  before  a  de- 
fault was  ascertained  is  premature,  but 
if  the  deputy  should  appear  in  response 
thereto  and  judgment  had  been  ren- 
dered against  the  sheriff  for  the  for- 
mer's default,  the  court  would  be 
authorized  then  to  render  judgment 
against  the  deputy.  Patterson  v.  Cole- 
man, 4  Humph.  (Tenn.)  64. 

Notice  of  Intention  to  Hove  for  Judg- 
ment. —  Notice  to  an  officer  of  an  inten- 
tion to  move  against  him  for  judgment 
is  a  sufficient  application  to  him  for  the 
money  which  he  is  bound  to  pay  over. 
Cook  V.  Smith,  i  Yerg.  (Tenn.)  148. 

Written  Pleadings  Unnecessary.  —  In 
proceedings  by  motion  under  the  stat- 
ute against  a  constable  and  his  sureties 
on  his  official  bond  for  failing  to  return 
an  execution,  it  is  not  error  to  proceed 
to  trial  and  judgment  without  a  dec- 
laration. Condry  v.  Henley,  4  Stew. 
&  P.  (Ala.)  9;  Henderson  v.  Plumb,  18 
Ala.  74. 

Written  Pleadings  Not  Erroneous.  —  In 
Smith  V.  Woods,  i  Coldvv.  (Tenn.)  535, 
the  proceeding  was  begun  in  the 
County  Court  by  written  petition, 
although  a  formal  motion  would  have 
been  sufficient.  The  petition  was  de- 
murred to  on  the  ground  that  proceed- 
ing by  such  method  was  unauthorized, 
and  dismissed  by  the  judge  of  the 
County  Court.  On  appeal,  however, 
McKinney,  J.,  said:  "  The  proceeding 
adopted  was  a  more  formal  one,  per- 
haps, than  was  required;  a  simple  mo- 
tion would  possibly  have  been  suffi- 
cient. Still  we  are  of  opinion  that  the 
mode  of  proceeding  by  petition  was 
regular." 

1.  Alabama.  —  Smith  v.  Leavitts,  10 
Ala.  92;  Hodges  v.  Laird,  10  Ala.  678; 
Gary  v.  McCown,  6  Ala.  370;  Orr  v. 
Duvall,  I  Ala.  262;  Ware  v.  Greene,  37 
Ala.  494;  Collier  v.  Powell,  23  Ala.  579; 
Nabors  v.  Governor,  3  Stew.  &  P. 
(Ala.)  15. 
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action  on  the  bond.* 

The  Ordinary  Legal  Intendments  in  aid  of  uncertainties  and  insuffi- 
ciencies do  not,  it  has  been  held,  apply  in  such  cases.* 

Summary  Remedy  Does  Not  Supersede  Regular  Action.  —  As  a  general  rule, 
the  remedy  by  motion  does  not  supersede  the  remedy  by  regular 
action  on  the  bond,  but  is  cumulative  only.' 

Not  Intended  to  Confer  New  Rights.  —  It  has  been  held  that  the  gen- 
eral object  of  these  provisions  is  not  to  confer  new  rights.*  In 
many  cases  the  remedy  is  precisely  concurrent  with  a  regular 
action  on  the  bond.*  But  where  there  has  been  a  statutory 
penalty  imposed  with  the  provision  that  it  shall,  in  proper  cases, 
be  recoverable  on  motion,  the  summary  remedy  has  been  held 
exclusive  for  the  purpose.® 

Motion  on  Irregular  Bond.  —  It  is  a  general  rule  that  if  a  statutory 
bond  is  not  taken  in  conformity  with  the  directions  of  the  statute, 
the  summary  remedy  by  motion  cannot  be  sustained.'' 

2.  Constitutionality  of  Statutes.  —  The  constitutionality  of 
statutes  providing  for  summary  proceedings  on  official  bonds  has 
rarely  been  questioned,  and  has  never,  it  would  seem,  been 
judicially  denied. *     A  provision  for  such  proceedings  on  ofificial 


money  when  duly  required,  it  has  been 
held  that  a  mere  failure  on  the  part  of 
the  official  to  account  and  pay  over 
money  to  his  successor  does  not  come 
within  the  statute.  Naylor  v.  Literary 
Fund,  5  Leigh  (Va.)  71. 

1.  Smith  V.  Leavitts,  10  Ala.  92;  and 
see  the  cases  cited  in  the  foregoing 
notes. 

2.  Nabors  v.  Governor,  3  Stew.  &  P. 
(Ala.)  15.  And  see  Logwood  v.  Plant- 
ers', etc.,  Bank,  Minor  (Ala.)  25;  Mc- 
Whorter  v.  Marrs,  Minor  (Ala.)  376; 
Lyon  V.  State  Bank,  i  Slew.  (Ala.)  466. 

Where  the  Judgment  Entry  in  a  Sum- 
mary Proceeding  against  a  sheriff  and 
his  sureties  recites  that  the  defendants 
had  notice  of  the  motion  on  a  day 
anterior  to  the  preceding  term  pf  the 
court,  it  will  not  be  intended,  to  reverse 
the  judgment,  that  the  notice  was  of  a 
motion  designed  to  have  been  made  at 
such  preceding  term,  but  not  made. 
Garey  v.  Edwards,  15  Ala.  105. 

3.  Chapman  v.  Weaver,  ig  Ala.  626; 
Connell  v.  Lewis,  Walk.  (Miss.)  254; 
Armstrong  v.  Garrow,  6  Cow.  (N.  Y.) 
465;  De  la  Garza  v.  Booth,  28  Tex.  478. 

4.  Shepherd  v.  Brown,  30  W.  Va.  20. 

5.  Motion  Lies  though  Damages  Unliqui- 
dated. —  Upon  motion  against  a  sheriff 
and  his  sureties  under  Code  W.  Va., 
c.  121,  §  5,  it  has  been  held  that  the 
court  may  give  judgment  against  the 
defendants  therein  for  such  an  amount 


as  the  plaintiff  would  be  entitled  to  re- 
cover in  any  other  form  of  action  by 
virtue  of  the  sheriff's  official  bond, 
though  the  demand  be  not  of  a  definite 
nature  or  one  capable  of  being  ascer- 
tained by  mere  mathematical  calcula- 
tion, and  though  the  demand  be  of 
such  a  nature  that  if  the  sheriff  had 
been  sued  for  a  tort  the  action  would 
have  sounded  in  damages.  Thus  in 
such  an  action  the  plaintiff  may  claim 
not  only  the  value  of  property  not  re- 
turned by  the  sheriff  but  kept  by  him, 
but  also  an  amount  for  the  estimated 
damages  done  to  another  portion  of  the 
property  by  the  sheriff  while  it  was  in 
his  legal  possession,  though  this  latter 
portion  of  the  property  in  its  damaged 
condition  was  returned  in  obedience  to 
the  court's  order,  as  both  of  these  ele- 
ments of  recovery  might  have  been  em- 
braced in  a  suit  on  the  sheriff's  official 
bond.  Shepherd  v.  Brown,  30  W.  Va, 
13.  And  see  Exchange  Bank  r'.  Horner, 
26  W.  Va.  442. 

6.  De  la  Garza  v.  Booth,  28  Tex.  482. 

7.  Motion  Not  Maintainable  on  Bond  Not 
Legally  Executed  and  Recorded.  —  Thus 
it  has  been  held  that  no  motion  will  lie 
upon  a  sheriff 's  bond  not  delivered  and 
acknowledged  in  court  and  recorded, 
as  required  by  law  to  be  done.  Good- 
win V.  Sanders,  9  Yerg.  (Tenn.)  91. 

8.  Dawson  v.  Shaver,  i  Blackf.  (Ind.) 
204;  Worth  V.  Cox,  89  N.  Car.  44. 
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bonds  has,  indeed,  been  held  constitutional  though  giving  a  sum- 
mary remedy  on  a  right  existing  before  the  passage  of  the  act.* 
Eight  of  Trial  by  Jury.  —  Whether  the  defendants  in  a  summary 
proceeding  on  an  official  bond  have  a  right  to  a  trial  by  jury  of 
the  issues  of  fact  presented  depends  upon  the  provisions  of  the 
statute.*  It  has  been  held  that  the  denial  of  a  trial  by  jury  in 
such  proceedings  is  not  unconstitutional.' 

3.  Venue  of  Proceedings.  —  It  has  been  held  that  a  motion  for 
summary  judgment  against  a  sheriff  and  his  sureties,  for  the 
former's  failure  to  pay  over  money  on  an  execution  issuing  from 
the  court  of  another  county,  can  be  made  only  in  the  county  of 
the  sheriff's  residence.*  But  in  other  jurisdictions  it  has  been 
held  that  such  motion  is  properly  made  in  the  court  to  which  the 
execution  was  returnable,  and  not  in  the  county  of  the  residence 
of  the  defaulting  officer.* 

4.  Time  of  Making  Motion.  —  A  motion  on  an  official  bond 
against  a  sheriff  and  his  sureties  for  failure  to  return  an  execution 
is  not  restricted  to  the  return  term  of  the  execution ;  ®  nor,  in 


1.  Wheat  V.  State,  Minor  (Ala.) 
199. 

2.  Alabama.  —  In  a  proceeding  on  the 
official  bond  of  a  sheriff  under  the  Act 
1826,  for  failing  to  pay  over  money,  the 
principal  or  his  sureties  may  insist 
upon  the  issue  of  fact  as  to  the  receipt 
of  the  money  being  determined  by  a 
jury.  If  they  appear  and  make  no  ob- 
jection to  the  determination  of  such 
issue  by  the  court,  the  right  to  a  jury 
will  be  considered  as  waived.  Evans 
V.  State  Bank,  15  Ala.  81;  Condry  v. 
Henley,  4  Stew.  &  P.  (Ala.)  9. 

Kentucky.  —  Where  the  amount  to  be 
recovered  on  such  motion  is  liquidated, 
no  jury  is  necessary,  unless  rendered 
so  by  the  nature  of  the  defense  set  up. 
Rodes  V.  Com.,  6  B.   Mon.  (Ky.)  359. 

Louisiana. — The  summary  proceed- 
ings under  Revenue  Act  La.,  §  71, 
against  a  sheriff  and  his  sureties,  are 
without  a  jury.  State  v.  McDonnell, 
13  La.  Ann.  231. 

Tennessee.  —  The  collector  of  county 
taxes  against  whom  a  morion  is  made 
for  an  unpaid  balance  under  Act  1835, 
c.  15,  §  14,  is  entitled  to  a  trial  of  the 
facts  of  his  case  by  a  jury,  under  the 
provisions  of  said  section.  Miller  v. 
Moore,  2  Humph.  (Tenn.)  421. 

3.  Dawson  v.  Shaver,  i  Blackf.  (Ind.) 
204;  Lewis  V.  Garrett,  5   How.  (Miss.) 

434- 

4.  Venue  of  Proceedings.  —  In  Milor  v. 
Farrelly,  25  Ark.  353,  the  court  said; 
"  The  law  *  *  *  is  silent  as  to 
where  the  motion  should  be  made,  and 


as  nothing  can  be  taken  by  intendment, 
and  as  the  general  law  of  the  state  pro- 
vides that  suits  be  commenced  in  the 
county  where  the  defendant  resides  or 
may  be  found,  and  as  the  remedy 
created  is  against  the  securities  as  well 
as  the  sheriff,  and  as  only  three  days' 
notice  is  required,  we  cannot  place  a 
construction  upon  the  statute  which 
would  require  parties  living  in  one  part 
of  the  state  to  appear  before  the  Circuit 
Court  of  a  distant  county  upon  only 
three  days'  notice,  especially  when 
such  a  construction  can  only  be  made 
by  intendment  [of]  what  the  statute  does 
not  express." 

5.  Tapp  V.  Bonds,  57  Miss.  281.  And 
see  Smith  v.  Gilmore,  3  Sneed  (Tenn.) 
481. 

Motion  Must  Be  Made  in  Court  Issuing 
Execution,  —  The  remedy  by  motion 
against  a  sheriff  and  his  sureties  author- 
ized by  the  Texas  statute,  for  the  fail- 
ure or  refusal  of  the  officer  to  pay  over 
money  collected  on  execution,  is  not 
cognizable  in  any  other  court  than  that 
in  which  the  execution  issued.  De  la 
Garza  v.  Booth,  28  Tex.  478;  DeWitt  v. 
Dunn,  15  Tex.  108. 

6.  Hill   V.  State  Bank,  5   Port.  (Ala.) 

537- 

The  Time  Within  Which  a  Motion  Must 
Be  Made  against  a  sheriff  and  his  sure- 
ties for  failure  to  pay  over  the  county 
levy  is  not  limited  by  statute;  nor  does 
a  lapse  of  three  years  afford  any  pre- 
sumption of  payment.  Grayham  v. 
County  Ct.,  9  Dana  (Ky.)  182. 
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general,  is  this  summary  remedy  on  official  bonds  limited  in  its 
application  to  the  period  of  the  principal's  term  of  office.* 

5.  Joinder  of  Causes.  — 'Under  a  statute  providing  that  there 
may  be  judgment  by  motion  on  an  official  bond  in  cases  in  which 
the  complaining  party  would  be  entitled  to  recover  by  action,  it 
has  been  intimated  that  a  notice  of  motion  may  include  demands 
which  could  not  be  joined  in  a  single  action  on  the  bond.* 

6.  Parties  —  a.  Plaintiff.  —  The  statute  giving  the  remedy 
generally  prescribes  to  whom  it  is  given  and  by  whom  it  shall 
be  enforced.*  It  has  been  held  that  such  a  proceeding  may  be 
instituted  in  the  name  of  the  state,  though  on  a  bond  payable  to 
the  governor.* 

b.  Defendant.  —  The  question  who  must  or  may  be  parties 
defendant  to  a  summary  proceeding  on  an  official  bond  can  be 
answered  only  by  a  reference  to  the  controlling  statutes.  These 
provisions  vary  widely.  In  some  instances  both  principal  and 
sureties  must  be  joined  ;  in  others  they  may  be ;  in  still  others  they 
cannot  be.  Some  statutes  require  a  proceeding  against  all  sure- 
ties, while  other  provisions  permit  a  motion  against  any  lesser 
number  as  well.  In  some  states  the  provisions  differ  in  the 
respect  under  consideration,  in  their  application  to  the  bonds  of 
different  officials.  Illustrations  of  the  foregoing  will  be  found  in 
the  notes  below.' 


1.  Barton  v.  Peck,  i  Slew.  &  P.  (Ala.) 
486;  Tapp  V.  Bonds,  57  Miss.  281;  Oats 
V,  Darden,  i  Murph.  (N  Car.)  500. 

2.  Green,  J.,  in  Shepherd  v.  Brown, 
30  W.  Va.  26. 

3.  County  Treasurer.  —  A  proceeding 
under  Ala.  Act  1839,  against  a  delin- 
quent tax  collector,  is  properly  in- 
stituted in  the  name  of  the  county 
treasurer.  Boring  v.  Williams,  17  Ala. 
510. 

The  County  Attorney  is  the  proper  per- 
son to  give  notice  to  county  collectors, 
in  behalf  of  the  county  court,  of  mo- 
tions against  them  and  their  sureties 
for  failing  to  pay  over  the  levies  col- 
lected.    Justices  V.  Bartlett,  5  B.  Mon. 

(Ky.)i95. 

4.  Wheat  v.  State,  Minor  (Ala.)  199; 
Armstrong  v.  State,  Minor  (Ala.)  160. 

6.  Alabama.  —  In  Alabama,  under  Act 
1826,  it  was  decided  that  in  summary 
proceedings  against  the  sureties  of  the 
sheriff,  the  principal  was  a  necessary 
party;  and  unless  notice  was  given 
him,  no  judgment  on  motion  could  be 
rendered  against  the  sureties.  Orr  v. 
Duvall,  I  Ala.  262.  This,  however, 
was  changed  by  Act  1841,  which  gave 
a  summary  remedy  against  the  sureties 
of  a  sheriff,  or  any  of  them,  without 
notice  to  the  sheri^,  in  all  cases  where 


they  were  liable  by  notice  and  motion 
for  the  default  of  their  principal. 
Bondurant  v.  State  Bank,  5  Ala.  171; 
James  v.  Auld,  9  Ala.  462;  Camp  v. 
Watt,  14  Ala.  616.  And  see  Robertson 
V.  Coker,  11  Ala.  466.  Under  this  state 
of  the  law  it  was  held  that  the  sureties 
of  a  sheriff  might  be  proceeded  against 
for  his  default,  by  notice  and  motion, 
though  the  sheriff  was  dead.  Camp  v. 
Watt,  14  Ala.  616. 

In  a  summary  proceeding  under  the 
Act  1848  or  1850  against  a  tax  collector 
and  his  sureties,  the  principal  is  a  nec- 
essary party  to  the  notice;  and  if  the 
notice  shows  on  its  face  that  he  was 
dead  before  it  issued,  it  is  demurrable. 
Collier  v.  Powell,  23  Ala.  579.  But  by 
Rev.  Code,  §  920,  it  was  provided  that 
in  a  summary  proceeding  in  the  name 
of  a  county  against  a  defaulting  tax 
collector  and  his  sureties,  the  notice 
and  motion  might  be  against  any  one 
or  more  of  the  obligors  to  the  official 
bond  without  joining  all.  Marion 
County  V.  Brown,  43  Ala.  112. 

Where  a  statute  provides  for  judg- 
ment on  motion  against  the  principal 
and  sureties  in  an  official  bond,  there  is 
no  authority  to  issue  a  notice  against  a 
part  of  the  sureties  only,  and  the  un- 
explained omission  of  one  or  more  of 
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Motion  Against  Personal  Bepresentatives.  —  It  has  been  held  that  where 
a  remedy^  by  motion  is  given  against  the  principal  in  an  official 
bond,  such  remedy  will  lie  also  against  the  personal  representa- 
tives of  such  officer,  though  it  be  not  in  express  terms  extended 
to  them.*  On  the  contrary,  it  has  been  held,  in  the  same  state, 
that  the  representatives  of  a  deceased  surety  in  an  official  bond 
were  not  liable  to  judgment  by  this  summary  proceeding.* 

7.  Notice  of  Motion  —  a.  In  General.  —  In  the  summary  pro- 
ceeding on  official  bonds,  the  notice  of  the  motion  for  judgment 
serves  the  dual  function  of  both  process  and  complaint  or 
declaration.' 


the  sureties  from  the  notice  is  fatal  to 
the  proceeding.  Ware  v.  Greene,  37 
Ala.    494;    Collier   v.    Powell,   23   Ala. 

579- 

Kentucky.  —  In  Kentucky,  by  Act 
Jan.  31,  1811,  a  party  whose  money  had 
been  collected  by  a  sheriff  on  execution 
was  given  a  remedy  by  motion  against 
the  officer's  sureties.  But  under  such 
act  the  motion  must  be  against  all 
jointly,  and  not  against  a  part  only. 
Sutton  r.  Stark,  i  T.  B.  Mon.  (Ky.)  147. 
But  though  the  notice  must  be  against 
all,  by  death  or  otherwise  the  proceed- 
ings may  abate  as  to  one  or  more. 
Murry  v.  Askew,  6  J.  J.  Marsh.  (Ky.)  27. 

In  Justices  v.  Bartlett,  5  B.  Mon. 
(Ky.)  195,  it  was  held  that  a  motion 
against  the  sureties  of  a  sheriff  for  fail- 
ure of  their  principal  to  pay  over  county 
levies  must  be  made  against  the  sure- 
ties alone,  and  could  not  be  made 
against  the  principal  and  sureties 
jointly.  Such  motion,  it  has  been 
held,  cannot  be  maintained  against  the 
principal  and  sureties  jointly,  but  may 
against  either  separately.  Ridener  v. 
Rogers;  6  B.  Mon.  (Ky.')594. 

Tennessee.  —  A  statute  providing  for 
judgment  on  motion  against  an  official 
and  his  sureties  has  been  held  not  to 
warrant  a  judgment  against  the  princi- 
pal and  less  than  all  of  his  sureties. 
Rice   V.   Kirkman,   3    Humph.    (Tenn.) 

415. 

1.  Smith  V.  Woods,  i  Coldw.  (Tenn.) 

535- 

Revival  Against  Bepresentative.  —  A 
judgment  by  motion  against  the  ad- 
ministrator of  a  sheriff,  for  a  default, 
will  be  sustained  when  the  motion, 
having  been  made  originally  against 
the  sheriff,  is  revived  against  the  ad- 
ministrator by  his  consent.  King  v. 
Armstrong,  14  Ala.  293. 

2.  Smith  V.  Gilraore,  3  Sneed  (Tenn.) 
481. 


3.  Functions  of  Notice.  —  In  Milor  v. 
Farrelly,  25  Ark.  353,  Bowen,  J.,  said 
that  a  notice  of  motion,  after  having 
performed  its  office  as  a  summons, 
serves  the  function  of  a  declaration  in 
ordinary  cases.  And  it  was  observed 
in  Hamblin  v.  Foster,  4  Smed.  &  M. 
(Miss.)  139,  which  was  a  proceeding 
against  a  sheriff  and  the  sureties  in  his 
official  bond,  that  notice  of  such  a  mo- 
tion was  in  the  nature  of  process,  and, 
with  the  motion,  constituted  the  plead- 
ings on  the  part  of  the  plaintiffs  there- 
in. See  also  Dawson  v.  Shaver,  i 
Blackf.  (Ind.)  204.  And  see  Hastrop 
V.  Hastings,  i  Salk.  212. 

Designation  of  Sureties  by  Name.  — 
In  Haley  v.  Greenwood,  28  Tex.  680, 
the  return  of  the  officer  who  served  the 
citation  stated  a  delivery  to  each  of  the 
defendants  of  a  copy  of  the  original 
motion,  but  the  motion  did  not  desig- 
nate the  sureties  by  name.  It  was 
held  that  the  service  was  defective,  as 
not  showing  that  the  sureties  served 
and  prosecuted  to  judgment  were  suffi- 
ciently notified  who  were  the  defend- 
ants to  the  motion;  and  that  the  defect 
was  available  on  appeal  on  writ  of 
error. 

In  Alabama  it  has  been  held  that,  in 
a  proceeding  on  an  official  bond,  under 
a  statute  providing  for  judgment  on 
motion  after  notice  to  either  the  princi- 
pal or  his  sureties,  it  is  not  necesssary, 
where  the  notice  is  directed  to  be  exe- 
cuted on  the  principal  alone,  that  the 
names  of  the  sureties  should  be  set  out 
therein.  It  is  sufficient  if  they  are  en- 
tered of  reco'-d  when  the  motion  is  sub- 
.  mitted.    McRae  v.  Colclough,  2  Ala.  74. 

In  Arkansas  it  was  held,  under 
Gould's  Digest,  c.  97,  that  a  notice  of 
motion  on  the  official  bond  of  a  sheriff 
should  be  addressed  to  the  sheriff  and 
his  securities,  designating  them  as 
such.     Milor  v.  Farrelly,  25  Ark.  353. 
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b.  Requisites  of  —  (i)  Generally. — The  notice  should  give 
the  defendants  information  as  to  what  they  will  be  called  upon 
to  answer,  so  that  they  may  be  enabled  intelligently  to  prepare 
their  defense.*     But  the  notice  is  sufficiently  certain  if  it  notiiies 


A  Notice  to  Certain  Persons  as  Sureties 
of  a  sheriff  is  sufficient,  without  avei- 
ring  that  they  were  in  fact  the  sureties 
of  the  sheriff.  Branch  Bank  z/.  Brough- 
ton,  ID  Ala.  147.  And  in  Hamblin  v. 
Foster,  4  Smed.  &  M.  (Miss.)  139,  it 
was  held  that  a  notice  of  a  motion 
against  a  sheriff  and  his  sureties  is 
sufficient  if  it  is  directed  to  the  sheriff 
as  such  and  toothers  "  as  securities  on 
the  official  bond  of  said  sheriff." 

Duplicity  —  What  Is  Not.  —  Where  a 
notice  states  that  a  sheriff  received  the 
amount  of  an  execution  and  alleges 
that  such  amount  was  demanded  of 
him  by  the  plaintiff,  but  proceeds  to 
aver  a  failure  to  return  the  execution 
according  to  law,  and  informs  the 
sheriff  and  his  suieties  that  a  motion 
will  be  made  against  them  for  such 
failure  to  return  the  execution,  the  no- 
tice will  not  be  held  to  embrace  two 
distinct  grounds,  but  only  that  for 
which  it  is  indicated  that  the  motion 
will  be  made.  Bondurant  v.  Woods,  i 
Ala.  543. 

1.  Nabors  v.  Governor,  3  Stew.  &  P. 
(Ala.)  15;  Carr  v.  Meade,  77  Va.  142; 
Naylor  v.  Literary  Fund,  5  Leigh  (Va.) 
71;  Washington  County  v.  Dunn,  27 
Gratt.  (Va.)  608;  Shepherd  v.  Brown, 
30  W.  Va.  20. 

Precise  Form  and  Technical  Accuracy 
will  not  be  required  if  the  notice  is  so 
plain  that  the  defendants  cannot  mis- 
take its  object.  Shepherd  v.  Brown, 
30  W.  Va.  13. 

A  Succinct  Statement  of  the  Cause  for 
which  and  the  court  before  which  the 
motion  will  be  made  should  be  con- 
tained in  the  notice.  Milor?/.  Farrelly,. 
25  Ark.  353. 

Notices  Held  Sufficient  —  Failure  of 
Sheriff  to  Return  Execution.  —  A  notice 
of  motion  for  judgment  against  a 
sheriff  and  his  sureties  for  the  failure 
of  the  former  to  return  an  execution  is 
sufficient  if  it  apprises  them  what  is  de- 
manded and  describes  the  execution  in- 
tended. Kennedy  v.  Coleman,  2  Litt. 
(Ky.)  6.  An  allegation  in  a  notice  that 
the  execution  was  received  by  the 
sheriff  in  sufficient  time  to  return  it  10 
the  next  succeeding  term  is  sufficient. 
Branch  Bank  v.  Broughton,  10  Ala. 
147.     Nor  is  such  a  notice  insufficient 

1 


for  uncertainty  merely  because  it  de- 
scribes the  execution  without  mention- 
ing any  credits  which  may  be  indorsed 
on  it.     Fergus  v.  Ball,  i  Litt.  (Ky.)  197. 

Sheriffs  Default  for  County  Levies.  — 
A  notice  by  the  supervisors  of  a  county 
to  the  late  sheriff  and  his  sureties  that 
they  will  move  the  County  Court  at 
the  November  tierm  to  render  j  udgment 
against  them  for  the  sum  of  $4,840.03, 
the  sum  being  the  amount  of  the  said 
sheriff's  deficiency  and  default  for 
county  levies  for  a  designated  year  that 
went  into  the  said  person's  hands  as 
sheriff,  as.  aforesaid,  and  which  he 
failed  to  account  for,  etc.,  is  sufficiently 
specific  and  definite  to  warrant  a  judg- 
ment thereon.  Washington  County  v. 
Dunn,  27  Gratt.  (Va.)  608. 

Averment  of  Principal's  Continuance 
in  Office.  —  It  is  not  necessary,  in  a  no- 
tice to  a  sheriff  of  motion  to  be  made 
against  him  and  the  sureties  on  his  offi- 
cial bond  for  neglect  in  serving  and  re- 
turning a  fi.  fa.,  to  allege  that  the 
sheriff  continued  in  office  up  to  the  time 
when  the  writ  was  returnable.  Casky 
V.  Haviland,  13  Ala.  314. 

Payment  or  Tender  of  Fees  and  Mileage. 
—  In  a  proceeding  by  notice  and  mo- 
tion to  recover  summary  judgment 
against  a  sheriff  and  his  sureties  for 
failure  to  serve  process,  the  notice 
must  show  that  the  fees  and  mileage  to 
which  the  officer  was  entitled  were  paid 
or  tendered.  Atkinson  v.  Hulse,  30 
Ark.  760. 

Motion  Against  Treasurer  of  School 
Board.  —  A  notice  of  motion  for  sum- 
mary judgment  against  the  treasurer 
of  a  school  board  and  the  sureties  on  his 
official  bond,  under  a  statute  permit- 
ting recourse  to  such  remedy  for  a  fail- 
ure on  the  part  of  such  officer  to  pay 
over  money  when  duly  required, 
"  should  designate  the  sum  which  the 
treasurer  has  failed  to  pay,  and  by 
what  commissioner  and  to  whom  the 
order  was  given;  otherwise,"  it  was 
further  observed,  "  you  give  the  officer 
no  information  by  which  he  may  pre- 
pare for  his  defense."  Naylor  v.  Lit- 
erary Fund,  5  Leigh  (Va.)  71. 

Surplusage.  —  The  mere  fact  that  a 
notice  of  motion  for  summary  judg- 
ment against  the  principal  and  sureties 
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the  defendants  when,  where,  and  for  what  it  will  be  made.*  As 
a  general  rule  the  notice  must  be  sufficient  in  its  substantial  aver- 
ments to  show  liability  on  the  bond.* 

Favorable  Construction.  —  As  to  the  formal  requisites  merely,  notices 
of  motions  for  judgment  on  ofificial  bonds  will  be  treated  with 
indulgence  by  the  courts.^     "Indeed,"  it  has  been  said,  "so  far 


on  an  official  bond  is  too  verbose,  the 
excess  consisting  of  harmless  surplus- 
age, does  not  affect  its  legal  suffi- 
ciency.    Bondurant  v.  Woods,    i  Ala. 

543- 

Where  a  suggestion  against  a  sheriff 
and  his  sureties,  after  describing  the 
execution,  avers  the  failure  of  such 
sheriff  to  "  execute  "  and  return  it,  and 
states  that  the  plaintiffs  will  move  and 
ask  for  a  judgment  against  the  defend- 
ants for  the  amount  of  said  debt,  dam- 
ages, and  costs,  "  with  legal  damages 
for  said  default,"  the  words  "  execute  " 
and  "  with  legal  damages  for  said  de- 
fault" are  surplusage  and  will  not 
vitiate  the  proceeding.  Garey  v,  Ed- 
wards, 15  Ala.  105. 

1.  Martin  v.  Hardin  Justices,  6  J.  J. 
Marsh.  (Ky.)  7;  Murry  v.  Askew,  6  J. 
J.  Marsh.  (Ky.)  27. 

2.  Thompson  v.  Healy,  4  Mete.  (Ky.) 

257. 

Motion  by  County  Creditor.  —  Notice  of 
motion  against  a  sheriff  and  his  sure- 
ties for  failing  to  pay  a  county  creditor 
a  claim  due  him  must,  where  the  claim 
is  ordered  by  the  court  to  be  paid  after 
the  county  levy  for  the  year  has  been 
imposed,  aver  that  there  was  in  the 
hands  of  the  sheriff  a  sufficient  sum  to 
pay  the  claim  without  deducting  the 
claims  previously  allowed.  But  it  is 
not  necessary,  when  the  claim  is 
ordered  to  be  paid  at  the  time  when  the 
county  levy  for  the  year  is  imposed,  to 
aver  that  the  sheriff  had  collected  a 
sufficient  sum  to  pay  it  and  all  other 
claims  allowed  at  the  same  time. 
Thompson  v.  Healy,  4  Mete.  (Ky.)  257. ' 

Motion  to  Becover  School  Levies.  —  A 
notice  to  an  ex-sheriff  and  his  sureties 
of  a  motion  to  recover  money  which 
the  sheriff  as  such  had  collected  on  the 
school  levies,  which  does  not  show  on 
its  face  that  the  board  of  education 
which  was  entitled  to  the  money  had 
ordered  him  to  pay  such  money  to  his 
successor,  the  present  sheriff  and  ex- 
officio  treasurer,  of  which  he  had  no- 
tice, is  fatally  defective.  Board  of  Ed- 
ucation V.  Parsons,  22  W.  Va.  580. 

Averment  of  Delivery  of  Tax  List.  —  In 
a  notice  of  motion  against  a  sheriff  and 


his  sureties  for  failing  to  pay  a  county 
creditor  a  claim  due  him  out  of  the 
county  levy,  it  must  be  averred  that 
the  clerk  had  delivered  to  the  sheriff  a 
list  of  the  persons  chargeable  with  the 
county  levy  and  the  sum  to  be  paid  by 
each,  and  a  list  of  the  sums  due,  and 
from  whom  due,  to  the  county. 
Thompson  v.  Healy,  4  Mete.  (Ky.)  257. 
Defects  Not  Cured  by  Motion.  —  Defects 
in  the  substance  of  the  notice  consist- 
ing of  its  failure  to  conform  to  statutory 
requirements  will  not  be  cured  by  a 
motion  containing  all  the  necessary 
averments.     Milor  v.  Farrelly,  25  Ark. 

353- 

Substantial  Defects  Not  Waived  by  Ap- 
pearance, —  While  an  appearance  pur- 
suant to  a  motion  against  a  sheriff  and 
his  sureties  and  a  consent  to  several 
continuances  will  operate  as  a  waiver 
of  any  objection  to  the  notice  because 
not  served  in  time,  the  parties  are  not 
thereby  precluded  from  moving  to 
quash  the  notice  because  of  substantial 
defects  appearing  therein.  Shepherd 
V.  Brown,  30  W.  Va.  13. 

3.  Walker  v.  Chapman,  22  Ala.  116; 
Shepherd  v.  Brown,  30  W.  Va.  13. 

Notices  Begarded  with  Indulgence.  — 
In  Shepherd  v.  Brown,  30  W.  Va.  21, 
the  court  said:  "This  mode  cf  sum- 
mary proceeding  by  notice  was  not  in- 
tended generally  to  confer  new  rights 
on  the  plaintiff,  but  to  give  him  a  sim- 
ple remedy  dispensing  with  the  rules 
of  pleading  and  all  technical  accuracy, 
and  requiring  simply  that  it  should, 
according  to  the  usual  meaning  of  the 
language  in  the  notice,  be  plain  enough 
to  inform  the  plaintiff  clearly  what  is 
the  object  of  the  notice,  so  that  he  may 
not  mistake  what  the  plaintiff  really 
claims." 

In  Washington  County  v.  Dunn,  27 
Gratt.  (Va.)  608,  it  was  held  that  notices 
of  motions  for  judgments  are  presumed 
to  be  the  acts  of  parties  and  not  of  law- 
yers, and  are  viewed  with  great  in- 
dulgence. 

Approved  Precedent.  —  Judgment  may 
be  taken  against  a  collector  and  his 
sureties,  for  his  default,  on  notice  of  a 
motion  for  that  purpose;  and  a  notice 
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has  this  indulgence  gone  that  such  notices  have  frequently  been 
sustained  when  there  was  a  very  great  want  of  accuracy  in  the 
statement  of  the  case  in  the  notice."  *  Such  notices,  it  seems, 
need  not  be  framed  with  the  formal  precision  and  technical  accu- 
racy required  in  a  declaration.* 


stating  the  sum  "  which  is  the  amount 
of  the  balance  due  the  state  from  the 
said  A.,  as  collector  of  taxes  in  M. 
county,  for  the  year  1822,"  sufficiently 
shows  a  cause  of  action.  Armstrong 
V.  State,  Minor  (Ala.)  160. 

Notice  of  Motion  for  Failure  to  Return 
Execution.  —  A  notice  of  motion  for 
judgment  against  a  sheriff  and  his 
sureties  that  the  former  has  "  failed  to 
return  said  writ  of  execution,"  which 
is  described,  is  sufficient  without  an 
allegation  that  he  failed  to  return  it 
three  days  before  the  return  day  of  the 
writ,  as  required  by  law,  as  a  return  of 
the  writ  a  shorter  time  before  the  re- 
turn day,  without  sufficient  excuse,  is 
in  law  no  return.  Caskey  v.  Nitcher, 
8  Ala.  622. 

Averment  as  to  Filing  Bond.  —  An 
omission  in  the  notice  of  a  motion  for 
judgment  against  a  sheriff  and  his 
sureties  to  aver  that  the  sheriff's  bond 
was  filed  in  the  clerk's  office  of  the 
proper  court  is  not  a  fatal  defect  on 
motion  to  quash,  such  notice  contain- 
ing an  allegation  of  the  execution  and 
approval  of  the  sheriff's  official  bond. 
Shepherd  v.  Brown,  30  W.  Va.  13. 

Motion  on  Bond  for  Wrongful  Levy  of 
Attachment  —  Averment  of  Ownership  of 
Property.  —  If  the  allegation  in  a  notice 
of  motion  for  judgment  against  a 
sheriff  and  his  sureties  under  Code  W. 
Va.,  c.  121,  §  5,  be  that  the  sheriff 
levied  an  attachment  on  the  defend- 
ant's property,  which  attachment  was 
quashed  and  the  sheriff  ordered  to  re- 
turn the  property,  which  he  refused  to 
do,  and  that  the  plaintiff  sought  judg- 
ment for  the  value  of  the  property,  such 
notice  is  not  fatally  defective  on  mo- 
tion to  quash  because  the  plaintiff 
omitted  to  allege  that  he  was  the 
owner  of  the  property  when  its  return 
was  ordered.  Shepherd  v.  Brown,  30 
W.  Va.  13. 

1.  Per  Green,  J.,  in  Shepherd  v. 
Brown,  30  W.  Va.  20.  In  this  case  the 
same  judge  also  observed  that  "  in 
view  of  the  liberality  of  the  courts  in 
reference  to  notices  it  would  seem  un- 
wise to  attempt  much  accuracy  or  par- 
ticularity; for  if  the  notice  descends  to 
particulars    as    to    dates,    sums    and 


names,  the  document  referred  to  must, 
when  produced,  correspond  with  the 
notice,  though  of  course  such  particu- 
larity would  not  vitiate  a  notice." 

2.  Strict  Compliance  with  Regular 
Rules  of  Pleading  Not  Required.  —  In 
Walker  v.  Chapman,  22  Ala.  116,  which 
was  a  proceeding  under  the  Act  1820 
for  summary  judgment  on  an  official 
bond  against  a  tax  collector,  it  was 
held  with  reference  to  the  sufficiency 
of  the  notice  that  if  it  is  issued  by  the 
comptroller  and  alleges  that  a  desig- 
nated defendant  was  the  lax  collector 
of  a  certain  narted  county  for  a  partic- 
ular year;  that  he  failed  to  pay  into 
the  state  treasury  within  the  time  pre- 
scribed by  law  a  specified  amount  of 
money  which  was  the  balance  of  the 
taxes  collected  by  him  as  such  col- 
lector;  that  the  other  defendants  were 
his  securities  upon  his  official  bond,  the 
date  and  amount  of  which  are  stated, 
and  which  it  is  alleged  was  payable, 
conditioned  and  approved  as  required 
by  law;  and  states  that  the  motion  will 
be  made  at  a  specified  term  of  the  Cir- 
cuit Court  by  the  attorney  general  in 
the  name  of  the  governor  for  the  use 
of  the  state,  it  is  sufficient  although  the 
facts  are  not  stated  with  that  degree  of 
technical  precision  and  fulness  which 
is  required  in  a  declaration. 

Description  of  Bond.  —  But  in  an  action 
by  notice  and  motion,  under  the  stat- 
ute, against  the  surety  of  a  sheriff,  the 
notice,  it  has  been  held,  must  describe 
the  bond  with  as  much  particularity  as 
is  required  in  a  declaration.  Dawson 
V.  Shaver,  i  Blackf.  (Ind.)  204.  And 
it  has  also  been  decided  that  a  notice 
of  motion  for  judgment  on  an  official 
bond  is  fatally  defective  where  it  does 
not  give  any  description  of  the  bond  or 
mention  it  at  all.  Naborsz*.  Governor, 
3  Stew.  &  P.  (Ala.)  15. 

But  it  is  not  necessary  in  a  notice  of 
such  proceedings  to  set  the  bond  out. 
It  is  sufficient  to  describe  the  bond  ac- 
cording to  its  legal  intent  and  state  the 
sureties  thereon.  Lewis  v.  Garrett,  5 
How.  (Miss.)  434.  Thus  in  Shepherd 
V.  Brown,  30  W.  Va.  20,  a  notice  of 
motion  for  judgment  on  a  sheriff's 
bond,   where  the   bond  was  described 
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No  Intendments  in  Favor  of  Substantial  Defects.  —  But  this  indulgence 
and  liberality  of  intendment  apply  only  to  formal  defects  or 
insufficiencies  where  it  is  shown  that  the  plaintiff  is  in  fact  entitled 
to  invoke  the  summary  remedy.  Until  this  is  plainly  established 
no  such  intendments  will  be  made.* 

(2)  Form  of — (a)  Generally  —  Notice  in  Writing.  —  In  some  juris- 
dictions the  notice  of  motion  is  specially  required  by  statute  to 
be  in  writing.*  In  the  absence  of  such  specific  requirement  it  is 
apprehended  that  the  subject  in  this  particular  would  be  con- 
trolled by  the  general  provisions  regulating  notices.* 

Motion  in  Writing.  —  It  has  been  held  that  the  motion  itself  need 
not  be  in  writing,  the  notice  alone  being  sufficient.'*  But  in 
some  if  not  most  jurisdictions  a  written  motion  is  contemplated 
if  not  required.*  Indeed,  in  the  absence  of  statutory  exception 
the  general  rules  of  practice  regulating  motions  would  seem  to 
apply  to  the  form  of  the  particular  motion  under  consideration.* 
In  some  states  the  notice  consists  of  a  copy  of  the  motion,'^ 

(b)  Caption.  —  A  notice  of  a  motion  for  a  judgment  on  an  official 
bond  may  be  valid  though  its  caption  does  not  literally  comply 
with  statutory  directions.* 

(c)  Date.  —  It  has  been  held  unnecessary  that  a  notice  to  a 
principal  in  an  official  'bond  of   motion   for  judgment   thereon 


as  the  "  bond  of  sheriff  of  Hancock 
county  "  and  further  designated  by 
date,  the  court  said  that  the  "  failure 
to  specify  the  contents  of  a  bond  does 
not  make  a  notice  defective;  for  calling 
it  a  bond  given  by  the  sheriff  makes  it 
so  plain  that  the  defendants  cannot 
mistake  the  bond  on  which  the  plaintiff 
is  proceeding,  and  they  sufficiently 
know  its  contents  by  its  being  called  a 
sheriff's  bond." 

Designation  of  One  of  Several  Bonds.  — 
In  a  notice  of  motion  against  a  sheriff 
and  the  sureties  on  his  official  bond  be- 
cause of  the  former's  failure  to  account 
for  taxes,  it  is  not  essential  to  state  in 
the  notice  on  what  bond  of  the  sheriff 
the  motion  will  be  made.  Monteith  v. 
Com,  15  Gratt.  (Va.)  172;  Washington 
County  V.  Dunn,  27  Gratt.  (Va.)  608. 
And  see  Shepherd  v.  Brown,  30  W. 
Va.  19. 

1.  Plaintiff  Must  Come  Within  Terms  of 
Statute.  —  While,  it  has  been  held,  the 
courts  view  a  notice  of  a  motion  for  a 
judgment  on  an  official  bond  with 
much  indulgence,  if  the  plaintiff  by  his 
notice  shows  that  he  is  entitled,  by  the 
statute  under  which  he  claims  to  be 
proceeding,  to  the  redress  he  seeks  in 
this  manner,  yet  the  court  does  not 
show  such  indulgence  when  there  is  a 


question  whether  the  plaintiff  has  a 
right  to  proceed  in  this  summary  way; 
but  in  such  case  he  must  show  himself 
on  the  trial  to  come  fully  within  the 
terms  of  the  act  under  which  he  is  pro- 
ceeding, for  in  this  the  court  will  then 
presume  nothing  in  favor  of  a  sum- 
mary proceeding  by  motion.  Shepherd 
7'.  Brown,  30  W.  Va.  21. 

How  Objections  Taken.  —  If,  from  the 
face  of  the  notice,  it  appears  to  lack 
conformity  with  statutory  require- 
ments, the  defect  will  be  fatal  on  de- 
murrer.    Collier  v.  Powell,  23  Ala.  579. 

2.  Milor  V.  Farrelly,  25  Ark.  353. 

3.  See  articles  Motions,  vol.  14,  p. 
70;  Notice,  vol.  14,  p.  1066. 

4.  Milor  V.  Farrelly,  25  Ark.  353. 

5.  See  Hamblin  v.  Foster,  4  Smed.  & 
M.  (Miss.)  139. 

6.  See  article  Motions,  vol.  14,  p. 
70. 

7.  See  Haley  v.  Greenwood,  28  Tex. 
680. 

8.  In  a  summary  proceeding  for  judg- 
ment on  an  official  bond  where  the 
caption  of  the  notice  is"  Comptroller's 
Office,  State  of  Alabama,"  it  is  a  suffi- 
cient compliance  with  the  requirement 
that  all  process  shall  be  in  style  of  the 
state  of  Alabama.  Walker  v.  Chap- 
man, 22  Ala.  116. 
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against  him  and  his  sureties  should  be  dated,  especially  where  the 
return  shows  when  it  was  served.* 

(d)  Subscription.  —  Such  notices,  it  has  been  held,  may  be  sub- 
scribed by  the  plaintiff's  attorney.* 

(3)  Length  of  Notice.  —  The  length  of  notice  required  is  exclu- 
sively a  matter  of  statutory  regulation.'  It  has  been  held  that  a 
statute  prescribing  five  days'  notice  of  a  motion  does  not  require 
five  days'  notice  before  the  beginning  of  the  term  at  which  the 
motion  is  to  be  .made,  but  only  five  days  before  the  entry  of  the 
motion.* 

(4)  Various  Averments  —  (a)  Amount  Claimed.  —  It  has  been 
declared  not  to  be  necessary  to  the  validity  of  a  notice  of  a 
motion  for  a  judgment  that  it  should  state  the  amount  for  which 
judgment  will  be  claimed.* 

(b)  Eeference  to  Statute.  —  Where  there  are  two  statutes,  under 
which  the  rights  of  the  parties  are  different,  the  notice  should 
state  under  which  statute  the  plaintiff  intends  to  proceed.® 

(c)  Demand.  —  In  some  jurisdictions  it  is  necessary,  in  a  summary 
proceeding  for  judgment  on  an  official  bond  for  money  collected 
by  the  principal  but  not  paid  over,  that  the  notice  of  motion 
should  specially  aver  a  demand.'' 


1.  McRae  v.  Colclough,  2  Ala.  74. 

2.  McRae  v.  Colclough,  2  Ala.  74. 
And  see  Nabors  v.  Governor,  3  Stew. 
&  P.  (Ala.)  17. 

3.  In  Alabama,  under  Act  1819,  a 
judgment  might  be  recovered  against 
a  sheriff  and  his  sureties  for  the  failure 
to  return  an  execution,  upon  three 
days'  notice  of  the  motion,  to  be  given 
either  to  the  sheriff  or  his  securities. 
McRae  v.  Colclough,  2  Ala.  74.  And 
see  Huggins  v.  Powell,  ig  Ala.  I2g. 

4.  Gray  v.  State,  95  Tenn.  317. 

Waiver  of  Objections.  ^-  Where,  pursu- 
ant to  a  motion  for  judgment  against 
a  sheriff  and  his  sureties  under  Code 
W.  Va.,  c.  121,  §  5,  the  parties  appear, 
subsequent  to  which  there  are  several 
continuances  of  the  case  by  consent, 
the  defendants  in  the  motion  waive  any 
objection  to  the  notice  because  not 
served  in  time.  Shepherd  v.  Brown, 
30  W.  Va.  13. 

6.  Nabors  v.  Governor,  3  Stew.  &  P. 
(Ala.)  15. 

Statutory  Damages. —  In  a  summary 
proceeding  for  judgment  for  failing  to 
pay  over  money  collected  on  execution, 
under  a  statute  permitting  a  recovery 
of  statutory  damages  in  addition  to 
the  amount  of  money  withheld,  and 
interest,  no  damages  are  recoverable 
unless  notice  is  given  that  the  plain- 
tiff intends  to  claim  them.  Barton  v. 
Lockhart,  2  Stew.  &  P.  (Ala.)  109. 


6.  Hill  V.  State  Bank,  5  Port.  (Ala.) 
537;  Caskey  v.  Nitcher,  8  Ala.  622; 
McRae  v.  Colclough,  2  Ala.  74. 

What  Sufficient  Indication  of  Statute.  — 
Where  one  statute  provides  for  a  judg- 
ment against  a  sheriff  and  his  sureties 
for  the  failure  of  the  former  to  return 
an  execution  for  a  prescribed  penalty, 
and  the  other  provides  for  a  recovery 
of  the  amount  of  the  execution,  a  no- 
tice that  the  plaintiff  proceeds  for  the 
amount  specified  in  the  execution  has 
been  held  to  indicate  sufficiently  under 
what  statute  he  proceeds.  Caskey  v. 
Nitcher,  8  Ala.  622.  See  also  Garey  v. 
Edwards,  15  Ala.  105. 

7.  Wallace  v.  Taylor,  7  Ala.  668; 
Barton  v.  Peck,  i  Stew.  &  P.  (Ala.) 
486;  Spence  v.  Rutledge,  11  Ala.  557; 
Price  V.  Cloud,  6  Ala.  248;  Evans  v. 
State  Bank,  15  Ala.  81. 

When  Demand  Must  Be  Averred.  — 
Where  a  statute  provides  for  judgment 
on  motion  against  a  sheriff  and  his 
sureties  for  failing  to  pay  over  money 
on  demand,  a  demand  must  be  averred 
in  the  notice  of  motion  for  judgment. 
Milor  V.  Farrelly,  25  Ark.  353. 

A  Notice  to  an  ex-Sheriff  and  His  Sure- 
ties to  recover  money  which  the  sheriff 
as  such  had  collected  on  school  levies, 
which  does  not  show  on  its  face  that 
the  board  of  education  which  is  entitled 
to  the  money  has  ordered  him  to  pay 
such  money  to  his  successor,  the  pres- 
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Omission  to  State  Day  Certain.  —  The  omission,  in  a  notice  to  a  sheriff 
of  a  motion  for  judgment  for  failing  to  pay  over  money  collected 
on  execution,  to  state  a  day  certain  on  which  the  money  was 
demanded  is  not  an  error  of  which  advantage  can  be  taken  by 
demurrer.  It  is  sufficient  if  the  notice  shows  that  the  demand 
was  made  after  the  collection  and  before  the  notice.* 

(d)  When  Motion  Will  Be  Made.  —  It  is  not  necessary  that  a  notice 
to  a  principal  in  an  official  bond  of  motion  for  judgment  thereon 
against  him  and  his  sureties  should  designate  the  day  of  the 
term  when  the  motion  will  be  made.  It  is  not  insufficient 
because  it  designates  the  term  merely;  *  but  where  such  notice  is 
given  the  motion  must  be  made  accordingly  or  some  step  taken 
to  keep  the  proceeding  alive.' 

(5)  Motion  to  Quash  Notice,  —  It  has  been  held  irregular  to  move 
to  quash  the  notice  for  an  insufficient  description  of  the  cause  of 
action,  the  proper  proceeding  being  by  demurrer.* 

c.  Necessity  for  Notice.  —  The  question  of  necessity  for 
notice,  as  indeed  all  others  connected  with  the  proceeding  on 
official  bonds  by  motion,  depends  entirely  upon  the  provisions  of 
the  controlling  statute.* 

d.  On  Whom  Service  Made.  —  By  some  statutes  it  is  pro- 
vided that  there  may  be  a  summary  judgment  on  an  official  bond 
without  other  notice  than  is  given  by  the  delinquency  of  the 
officer.®  By  others  there  may  be  such  a  judgment  against  the 
principal,  but  not  against  the  sureties,  in  the  absence  of  notice  of 

ent  sheriff  and  ex  officio  \x&a.sviXt.x,  and  Averment  by  Whom   Demand  Made  — 

of  which  he  had   notice,  is  fatally  de-  Verdict  Caring  Omission.  —  Inaproceed- 

fective.     Board   of    Education   v.  Par-  ing  against  a  sherift"  and  his  sureties 

sons,  22  W.  Va.  580;  State  v.  Hays,  30  under  Act  Ala.,  1825,  for  failing  to  pay 

W.  Va.  107.  over  money,  it  was  requisite   to   spe- 

Averment  of  Residence  of  Plaintiff  as  cially   allege   in   the    notice    that    the 

Affecting  Demand.  —  It  is  not  necessary  money   had    been    demanded   and   by 

to  allege  in  a  notice   that   the  plaintiff  whom    the   demand    had    been    made, 

resides  in   the  county  where  the  judg-  But  a  verdict  would  cure  this  defect  if 

ment  was  rendered.     If  he  resides  in  a  the   record   showed  proof  of  the   fact, 

different   county  it  is  a  matter  of  de-  Barton  v.  Peck,  i  Stew.  &  P.  (Ala.)  486. 

fense   to  the  sheriff,   who,  by  making  2.  McRae  z\  Colclough,  2  Ala.  74. 

that  prcof,  will  cast  on  the  plaintiff  the  3.  Garey  v.  Edwards,  15  Ala.  105. 

necessity   of   proving    a   personal    de-  4.  Dawson  v.  Shaver,  1  Blackf.  (Ind.) 

mand,  or  one  by  an  order  in  writing.  204. 

"Spence  v.  Rutledge,  11  Ala.  557.     This  5.  Waiver  of  Notice.  —  In  a  summary 

was   under  a  statute  requiring  a  per-  proceeding  against  the  sheriff  and  sure- 

sonal  demand  of  the   money  collected  ties,  if  it  appears  from  the  record  that 

on  execution  where  the  plaintiff  resided  the   defendants   came   into   court  and 

in    a    different    county    from    that   in  the  parties  referred  their  decision  to  the 

which  the  judgment  was  rendered  and  court,  it  will    be   intended  either  that 

the  writ  levied.  the  defendants  were  served  with  notice 

1.  Price  z/.  Cloud;  6  Ala.  248;  Spence  or   that    they   consented    to   waive   it. 

V.    Rutledge,    11    Ala.    557;    Evans   v.  Bondurant  v.  Woods,  i  Ala.  543. 

State  Bank,  15  Ala.  ?i,  in  which  last  6.  Judgment      Without      Notice.  —  In 

case  it  was  held  that  proof  of  demand  Georgia,    under    Code,    §§    523-5.    563, 

at  any   time  after    the  receipt   of   the  gog,  a  fi.  fa.  may   be  issued   against  a 

money  by  the  sheriff,  and  before   the  defaulting  county  officer  and  his  bonds- 

motioii,  will  be  sufficient.  men  without  previous  notice  to  them. 
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the  proceedings.*  In  still  other  jurisdictions  there  must  be  notice 
to  the  principal  before  any  such  judgment  can  be  rendered  against 
the  sureties.*  But  upon  such  notice  there  may  be  a  judgment 
against  the  latter.'  And  where  the  sureties  are  not  entitled  to 
notice,  if  one  of  them  dies  pending  the  motion  a  judgment  may 


Walden  v.  Lee  County,  60  Ga.  298; 
Price  V.  Douglas  County,  77  Ga.  163, 

In  Kentucky  under  the  statute  of 
1831,  and  subsequent  statutes  respect- 
ing revenue,  no  notice  of  a  motion 
against  a  clerk  of  a  court  for  default  in 
paying  over  funds  in  his  hands  is 
necessary,  either  to  such  officer  or  his 
sureties,  if  made  at  the  first  term  after 
default  made.  Rodes  v.  Com.,  6  B. 
Mon.  (Ky.)  359. 

In  Nero  York  the  party  at  whose  in- 
stance the  sheriff's  bond  is  sued  might, 
after  judgment  against  the  sheriff  and 
the  sureties  on  his  official  bond,  move 
to  have  the  amount  of  his  original 
judgment  against  the  sheriff,  with  in- 
terest and  costs,  levied  on  the  execu- 
tion against  the  sheriff  and  his  sureties 
without  previous  notice  to  them  of  the 
motion  for  such  purpose.  People  v. 
Matthewson,  20  Johns.  (N.  Y.)  300. 

In  North  Carolina  it  is  not  a  valid 
objection  to  a  summary  judgment 
obtained  against  the  principal  and 
sureties  on  a  sheriff's  bond  that  the 
judgment  was  taken  without  notice  to 
the  sureties,  as  Batt.  Rev.,  c.  102,  §  38, 
expressly  authorizes  such  summary 
proceeding,  "  without  other  notice  than 
is  given  by  the  delinquency  of  the 
officer."  Prairie  v.  Jenkins,  75  N. 
Car.  545. 

In  Tennessee,  if  a  constable  does  not 
return  an  execution  in  due  time,  judg- 
ment may  be  entered  against  him  and 
his  sureties  on  motion  and  without 
notice.  Williams  v.  Harvey,  Cooke 
(Tenn.)  466. 

A  motion  against  a  clerk  for  not  pay- 
ing over  money  collected  by  him  for 
the  use  of  the  state  by  the  time  stipu- 
lated by  law  must,  in  the  absence  of 
notice,  be  made  at  the  first  term  of  the 
Circuit  Court  after  the  default.  Judg- 
ment against  him  without  notice,  at 
any  other  term,  is  erroneous.  Garner 
V.  Carroll,  7  Yerg.  (Tenn.)  365. 

1.  Metcalf  V.  Coroner,  i  Overt. 
(Tenn.)  61,  holding  that  the  return  of  a 
coroner  that  he  has  made  the  money  on 
an  execution  will  authorize  a  judg- 
ment on  motion  without  notice  against 
him,  but  not  against  his  sureties  with- 
out notice. 


2.  Notice  to  Principal  —  Alabama. — 
Where  an  act  provides  for  a  judgment 
against  a  principal  and  his  sureties,  or 
any  or  either  of  them,  upon  notice  to 
the  former,  such  requisite  cannot  be 
dispensed  with  even  though  such  per- 
son has  absconded  and  fled  the  state. 
Orr  V.  Duvall,  i  Ala.  262.  Nor,  it  has 
been  held,  can  a  judgment  be  obtained 
against  the  sureties  of  a  constable,  by 
motion,  for  his  default,  after  his  death. 
In  such  a  case  resort  must  be  had  to 
the  common  law  for  redress.  James 
V.  Auld,  9  Ala.  462. 

3.  Jadgment  Against  Sureties  on  Notice 
to  Principal  —  Alabama.  —  By  the  stat- 
ute of  1819  judgment  may  be  entered 
on  motion  against  a  sheriff  and  sureties 
for  the  sheriff's  default;  and  it  is  suffi- 
cient if  notice  of  the  motion  is  given 
to  him  alone.  McWhorter  v.  Marrs, 
Minor  (Ala.)  376;  Neale  v.  Caldwell,  3 
Stew.  (Ala.)  134;  Broughton  v.  State 
Bank,  6  Port.  (Ala.)  48;  Hughes  v. 
Hale,  5  Ala.  63;  Reid  v.  Jackson,  i 
Ala.  207. 

Tennessee.  —  Upon  a  motion  against 
a  constable  and  his  sureties  for  failure 
to  pay  over  money  collected  by  him,  it 
was  held  that  a  notice  to  the  constable 
of  the  intended  motion  was  sufficient 
to  authorize  a  judgment  against  both 
him  and  his  sureties.  Notice  to  the 
latter  is  not  required.  Baxter  v. 
Marsh,  i  Yerg.  (Tenn.)  460;  Hopson  v. 
Hoge,  8  Yerg.  (Tenn.)  153. 

Judgment  Against  Principal  and  Sure- 
ties  on  Notice  to  Either  —  Alabama . — 
The  statute  of  Alabama  providing  for 
summary  judgments  on  official  bonds, 
the  notice  of  motion  being  given  either 
to  the  principal  or  to  his  sureties,  is 
limited  in  its  terms  to  the  official  bonds 
of  sheriffs,  and  has  no  application  to 
tax  collectors  or  other  officials.  Col- 
lier V.  Powell,  23  Ala.  579;  James  v. 
Auld,  9  Ala.  462. 

A  statute  providing  for  judgment  on 
motion  against  the  principal  and  sure- 
ties in  an  official  bond  authorizes  a 
judgment  against  the  principal  and  any 
or  all  of  the  sureties.  Boring  v.  Wil- 
liams. 17  Aia.  510.  In  this  case  Chil- 
ton, J.,  said:  "  [The  statute]  is  reme- 
dial —  was  intended  to  avoid  that  delay 
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be  rendered  against  his  representative  without  a  scire  facias  to 
revive  the  motion.^  In  still  other  jurisdictions  notice  to  all  the 
defendants  is  required.* 

e.  By  Whom  Service  Made.  — The  notice  to  a  sheriff  and  his 
sureties  of  a  motion  for  summary  judgment  may,  it  has  been 
held,  be  served  either  by  an  oflficer  or  a  private  person  who  makes 
afifidavit  of  the  service.^ 

/.  Hov^  Service  Made.  —  It  has  been  held  that  the  notice  of 
motion  prescribed  by  statute  for  summary  judgment  on  an  official 
bond  should  be  served  personally.*  But  this  service  may,  it  is 
apprehended,  be  made  by  leaving  a  copy  of  the  notice  at  the 
defendant's  residence,  in  the  manner  provided  by  statute  for  the 
service  of  process.* 

8.  Pleas.  —  Non  damnificatus  and  nil  debet  are  not  proper 
pleas  on  a  motion  against  the  principal  and  sureties  on  an  official 
Ijond.®  Nor  is  "not  guilty"  an  appropriate  plea  to  such  a 
motion ;  yet  it  will,  it  has  been  held,  be  sufficient  to  cast  upon 
the  plaintiff  the  onus  of  supporting  the  allegations  of  his  notice.' 

Non  Est  Factum.  —  If,  in  a  motion  on  an  official  bond  against 
principal  and  sureties,  the  latter  ivish  to  deny  their  liability  as 
such,  they  must  crave  oyer  and  plead  non  est  factum^ 

9.  Appearance — What  It  Admits.  —  It  has  been  held  that  an 
appearance  admits  the  character  in  which  the  defendants  are 
sued.®     And  if  they  appear  and  refer  their  case  to  the  decision  of 

usually  consequent  upon  protracted  Joint  Notice  to  Principal  and  Sureties, 
litigation  in  suits  at  the  common  law,  —  One  joint  notice  to  the  constable  and 
and  being  remedial  should  be  so  con-  his  sureties  upon  defaults  of  the  con- 
strued as  to  advance  the  remedy  and  stable  in  several  cases  is  sufficient, 
suppress  the  mischief  intended  to  be  Hendricks  v.  Shoemaker,  3  Gratt.  (Va.) 
provided  against.     This  remedy  would  188. 

be  greatly  embarrassed,  and  indeed  3.  Haley  v.  Greenwood,  28  Tex.  680. 
rendered  wholly  inefficient  in  a  large  The  Sheriff  of  the  County  may  properly 
number  of  cases,  if  it  might  only  be  re-  serve  notice  of  motion  for  judgment  on 
sorted  to  in  cases  where  ail  the  securi-  the  official  bond  of  the  county  tax  col- 
ties  could  be  notified."  lector.     Naborsz/.  Governor,  3  Stew.  & 

Sureties  May  Litigate  Principal's  Liahil-  P.  (Ala.)  15. 

ity.  —  Sureties   to   a   constable's  bond  4.  Milor  v.  Farrelly,  25  Ark.  353. 

may  litigate  the  liability  of  their  princi-  5.  See    Porter   v.    Tompkins,    Sneed 

pal,   as  a  judgment  maybe  rendered  (Ky.)224. 

against  him  on  a  notice  to  them.     Rob-  6.  Washington  County  v.  Dunn,   27 

ertson  v.  Coker,  11  Ala.  466.  Gratt.  (Va.)6o8. 

1.  Hopson  V.  Hoge,  8  Yerg.  (Tenn.)  Collateral  Attack  on  Judgment.—  It  is 
153.  not   permissible   for  a  sheriff  and   his 

2.  Coleman  v,  Saunders,  5  How.  sureties,  in  a  summary  proceeding 
(Miss.)  287;  Demoss  v.  Camp,  5  How.  on  the  sheriff's  bond  for  his  failure  to 
(Miss.)  516;  Lewis  v.  Garrett,  5  How.  return  an  execution,  to  show  that  the 
(Miss.)  434.  execution     issued    on    an    insufficient 

A  Judgment  Against  a  Sheriff  and  His  or  irregular  judgment.     Bondurant  v. 

Deputy,  on  motion,  for  the  amount  of  Woods,  i  Ala.  543. 

fee    bills    which    the  latter    failed    to  7.  Shute  v.  McRae,  9  Ala.  931. 

collect   will  be   erroneous,    unless  the  8.  Hamblin  v.  Foster,  4  Smed.  &  M. 

deputy   have  notice  of  the   motion  as  (Miss.)  139. 

prescribed  by  statute.    Porter  v.  Tomp-  9.  Hamblin  v.  Foster,  4  Smed.  &  M. 

kins,  Sneed  (Ky.)  224.  (Miss.)  139. 
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the  court,  the  presumption  will  be  that  they  either  were  served 
with  notice  or  consented  to  waive  it.^ 

10.  Discontinuance  and  Abatement.  —  If  the  notice  of  the  motion 
is  not  served  on  all  the  obligors,  the  plaintiff  may  discontinue  the 
proceedings  as  to  those  not  served,  and  prosecute  his  motion  to 
judgment  against  the  residue.*  It  seems,  however,  that  an 
express  discontinuance  is  unnecessary,  as  the  proceeding  where 
notice  is  required  affects  those  only  of  the  defendants  who  have 
been  served.* 

Subsequent  Appearance  Cures  Discontinuance.  —  When  a  motion  for  a 
summary  judgment  is  discontinued  as  to  those  defendants  upon 
whom  the  notice  has  not  been  served,  and  continued  as  to  the 
others,  the  former  may  appear  at  a  subsequent  stage  of  the  pro- 
ceedings, and  their  appearance  will  cure  the  discontinuance,  in 
which  event  judgment  may  then  be  rendered  against  all  the 
defendants  named.* 

11.  What  Record  Must  Show  —  Jurisdictional  Facts.  —  It  is  a  general 
rule  as  to  summary  judgment  on  official  bonds  that  every  fact 
necessary  to  sustain  the  particular  jurisdiction  exercised  should 
appear  by  affirmative  recitals  on  the  record.* 


Appearance  as  Curing  Defects  —  Prema- 
turity of  Proceeding.  —  Act  Tenn.,  1829, 
c.  II,  §  I,  giving  to  the  sheriff  a  remedy 
by  motion  against  his  deputy  and  sure- 
ties upon  ten  days'  notice,  when  he 
shall  have  "  become  liable  to  pay 
money  for  the  default  or  misconduct  of 
the  deputy,"  requires,  upon  a  just  con- 
struction, that  the  default  or  miscon- 
duct should  be  judicially  ascertained 
before  the  sheriff  shall  have  his  rem- 
edy. A  notice  given  before  a  default 
ascertained  is,  therefore,  premature; 
but  if  the  deputy  appear  after  judg- 
ment is  rendered  against  the  sheriff, 
the  court  would  then  be  authorized  to 
render  judgment  against  the  deputy. 
Patterson  v.  Coleman,  4  Humph. 
(Tenn.)  64.  See  also,  for  a  case  where 
the  court  held  that  in  its  opinion  the 
notice  was  regular  and  sufficient,  but 
if  not  that  the  appearance  of  the  de- 
fendant would  cure  the  irregularities. 
Young  V.  Hare,  11  Humph.  (Tenn.)  303. 

1.  Bondurant  v.  Woods,  i  Ala.  543. 

2.  Bondarant  v.  Woods,  i  Ala.  543; 
Hill  V.  State  Bank,  5  Port.  (Ala.)  537; 
McCrasky  v.  Riggs,  12  Smed.  &  M. 
(Miss.)  712. 

Abatement  on  Beturn  "  No  Inhabitant." 
—  A  motion  against  a  sheriff  or  his 
sureties,  for  his  failure  to  pay  over  the 
county  levy,  is  an  action  founded  on 
his  bond;  to  which  the  statute  author- 
izing abatements  as  to  joint  obligors 
returned     "  no     inhabitant "    applies. 


Grayham  v.  County  Ct.,  9  Dana  (Ky.) 
182. 

Abatement  by  Death,  —  On  a  motion 
against  a  sheriff  and  his  sureties  for  a 
failure  to  return  an  execution,  the  no- 
tice must  be  against  all  of  them;  but 
by  death  or  otherwise  it  may  abate  as 
to  one  or  more.  Murry  v.  Askew,  6  J. 
J.  Marsh.  (Ky.)  27.  See  also  generally 
article  Death,  vol.  5,  p.  819. 

3.  Hill  V.  State  Bank,  5  Port.  (Ala.) 
537;  Bondurant  v.  Woods,  i  Ala.  543. 

Nonsuit  —  Benewal  of  Proceedings 
After.  —  In  a  proceeding  by  motion  on 
an  official  bond  the  fact  that  the  princi- 
pal confesses  judgment  and  the  plain- 
tiff in  the  motion  suffers  a  nonsuit 
against  the  sureties  will  not  affect  the 
plaintiff's  right  to  renew  his  action  by 
motion,  at  a  subsequent  term  of  the 
court,  against  any  or  all  of  the  sureties 
against  whom  he  has  not  already  ob- 
tained judgment.  Cahoon  v.  McCul- 
loch,  92  Va.  177.  See  also  generally 
article  Dismissal,  Discontinuance,  and 
Nonsuit,  vol.  6,  p  823. 

4.  Walker  v.  Chapman,  22  Ala.  116. 

5.  Allums  V.  Hawley,  8  Ala.  584;  Hill 
V.  State  Bank,  5  Port.  (Ala.)  537;  Yan- 
cey V.  Hankins,  Minor  (Ala.)  171; 
Bondurant  v.  Woods,  i  Ala.  543; 
Brown  v.  Wheeler,  3  Ala.  287;  Milor 
V.  Farrelly,  25  Ark.  353;  Marshall  v. 
Hill,  8  Yerg.  (Tenn.)  loi;  Garner  v. 
Carrol,  7  Yerg.  (Tenn.)  365.  And  see 
Lyon  V.  State  Bank,  i  Stew,  (Ala.)  442; 
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An  Exception  to  the  Eule  exists  where  the  judgment  entry  refers  to 
the  notice  of  other  necessary  preliminary  proceedings  found  in 
the  record,  in  which  event  the  notice  or  other  proceedings  will  be 


Curry  v.  Mobile   Bank,   8   Port.  (Ala.) 
360. 

Failnre  to  Eetnm  Execution.  —  To 
warrant  a  judgment  on  motion  against 
a  sheriff  for  alleged  failure  to  return  an 
execution,  the  record,  to  sustain  such  a 
judgment,  must  show  that  the  sheriff 
did  not  return  the  execution.  A  failure 
to  return  the  execution  will  not,  in 
summary  proceedings,  be  presumed. 
Everything  necessary  to  sustain  the 
judgment  must  appear  on  the  record. 
Hill  V.  State  Bank.  5  Port.  (Ala.)  537. 

In  Whose  Favor  Execution  Issued.  —  A 
judgment  on  motion  rendered  against 
a  sheriff  and  his  sureties  for  his  not  re- 
turning an  execution  must  show  in 
whose  favor  the  execution  issued. 
Marshall  v.  Hill,  8  Yerg.  (Tenn.)  loi. 

Amonnt  of  Execution  and  Interest. — 
Though  it  would  be  more  regular,  in  a 
judgment  against  a  sheriff  and  his  sure- 
ties on  his  official  bond  for  a  failure  to 
return  an  execution,  to  state  separately 
the  amounts  of  the  execution  and  the 
interest  thereon,  yet  it  will  not  be  held 
error  that  the  verdict  is  for  an  entire 
sum,  where  it  does  not  exceed  the 
aggregate  of  these  two  amounts. 
Bondurant  v.  Woods,  i  Ala.  543. 

Notice  of  Motion.  —  In  a  summary 
proceeding  against  the  principal  and 
sureties  on  an  official  bond,  where  the 
judgment  is  by  default,  it  must  athrma- 
tively  appear  on  the  record  that  the  de- 
fendants have  had  three  days'  notice 
of  the  motion  or  the  court  must  refer 
to  the  notice  as  proof  of  notice  to  the 
principal.  A  notice  merely  found  in 
the  transcript  will  not  be  looked  to  for 
the  purpose  of  settling  the  defect, 
although  a  jury  has  ascertained  that  all 
the  facts  stated  therein  are  true.  Al- 
lums  V.  Hawley,  8  Ala.  584. 

Mere  Recital  of  Appearance.  —  The 
recital  in  the  judgment  entry  of  the 
appearance  of  the  parties  by  their  at- 
torneys isinsufficient  to  warrant  the  in- 
ference that  the  parties  were  regularly 
before  the  court,  either  as  having  had 
or  as  having  waived  the  requisite  no- 
tice.    Brown  v.  Wheeler,  3  Ala.  287. 

Appearance  and  Verdict  of  Jury.  — 
In  Bondurant  v.  Woods,  i  Ala.  543,  Col- 
lier, C.  J.,  said:  "  Though  in  summary 
proceedings  of  this  character  great 
strictness  is  required,  yet  it  has  been 
held  that  where  an  issue  is  tried  by  a 


jury  the  verdict  will  ascertain  the  de- 
fendant's liability,  as  in  other  cases 
where  suits  are  prosecuted  in  the 
ordinary  mode,  and  that  '  it  is  unneces- 
sary to  encumber  the  record  either  with 
the  proof  or  fact  of  notice,  or  of  those 
facts  which  constitute  the  liability  for 
the  debt.'  Curry  v.  Mobile  Bank,  8 
Port.  (Ala.)  372.  The  reason  for  this 
decision,  so  far  as  respects  the  notice, 
is  that  by  submitting  to  plead  to  issue 
the  defendant  admits  himself  regularly 
in  court." 

Official  Character  of  Delinquent  at  Time 
of  Default.  —  The  record  of  a  judgment 
by  motion  against  a  clerk  for  nonpay- 
ment of  public  money  must  show  that 
he  was  clerk  at  the  time  when  the  de- 
fault happened,  or  the  judgment  will 
be  invalid.  Garner  v.  Carroll,  7  Yerg. 
(Tenn.)  365. 

Proof  of  Sorety&hip.  —  Where  the  no- 
tice is  to  the  sheriff,  the  record  must 
show  that  those  against  whom  the 
judgment  was  rendered  as  his  sureties 
were  proved  to  be  such,  and  if  not 
done  in  the  court  below,  the  proof  can- 
not be  made  in  the  Supreme  Court. 
Spence  v.  Rutledge,  11  Ala.  557.  But 
when  the  judgment  entry  in  a  summary 
proceeding  on  an  official  bond  to  pay 
over  money  recites  that  proof  was 
made  that  the  party  proceeded  against 
was  the  surety  of  the  official  when  the 
money  was  collected  and  received  by 
him,  the  court  will  intend  that  it  was 
proved  by  the  production  of  the 
sheriff's  bond  on  which  he  was  surety, 
and  that  the  relation  of  principal  and 
surety  continued  to  exist  therein  to 
embrace  the  period  of  default.  Evans 
V.  Stale  Bank,  15  Ala.  81. 

What  Will  Be  Presumed  —  Illustration. 
—  Where  a  notice  against  a  constable 
and  his  sureties,  for  a  failure  to  return 
an  execution  or  to  pay  over  money  col- 
lected, may  be  issued  by  and  returned 
to  the  successor  of  the  magistrate  who 
issued  the  execution,  a  notice  reciting 
that  the  justice  who  issued  the  execu- 
tion was  not  in  office  will  be  presumed 
by  the  court,  on  demurrer,  to  have  been 
issued  by  the  successor.  M'Mahan  v. 
Kyle,  9  Port.  (Ala.)  507. 

Where  Record  Shows  Nonliability  —  Ee- 
versal  of  Judgment.  —  When  the  judg- 
ment entry,  in  a  summary  proceeding 
against  a  sheriff  and   sureties  for  not 
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considered  as  having  been  acted  on  by  the  court  and  made  part 
of  the  judgment.* 

If  the  Notice  Itself  Sets  Out  Every  Necessary  Fact,  and  there  is  an  appear- 
ance by  the  defendants,  and  issue  made  up  by  a  denial  of  the 
facts  contained  in  the  notice,  a  finding  of  the  issues  for  the  plain- 
tiff makes  the  necessary  facts  appear  affirmatively  of  record,  and 
the  judgment  need  only  show  the  jurisdiction  and  give  the  con- 
clusions of  law  from  the  premises.*  But  if  there  is  no  appearance, 
the  judgment  should  show,  not  only  the  jurisdiction,  but  all  the 
facts  constituting  the  defendant's  liability,  unless  these  facts 
otherwise  appear  affirmatively  of  record.' 

The  Evidence  Need  Not  appear  affirmatively  of  record,  but  only  the 
conclusions  arrived  at  therefrom,* 

12.  Judgment  —  Not  for  Penalty  of  Bond.  —  In  summary  proceedings 
by  motion,  the  judgment  is  not  rendered  for  the  penalty  of  the 
bond,  but  only  for  the  specific  amount  claimed  by  the  plaintiff.* 


paying  over  money  collected  by  execu- 
tion, shows  that  the  money  was  re- 
ceived by  the  sheriff  on  a  day  subse- 
quent to  the  return  day  of  the  execu- 
tion, the  judgment  will  be  reversed; 
though  it  would  have  been  sufficient 
if  the  receipt  of  the  money  generally 
upon  the  execution  had  been  stated. 
Fitzpatrick  v.  Branch  Bank,  14  Ala. 
533. 

1.  Allums  V.  Hawley,  8  Ala.  584. 
And  see  Bondurant  v.  Woods,  i  Ala. 
543;    White   v.   Branch    Bank,    i    Ala. 

435- 

Where  Judgment  Entry  Befers  to  No- 
tice.—  In  Jordan  v.  Branch  Bank,  5 
Ala.  284,  the  judgment  entry  referred 
to  the  notice  upon  the  record  as  having 
been  produced  and  as  proof  of  the  fact 
of  notice,  and  the  judgment  was  sus- 
tained by  looking  to  the  contents  of  the 
notice  itself.  Similarly  it  has  been 
held  that  if  a  motion  against  a  sheriff 
and  his  sureties  and  the  judgment  con- 
sequent thereupon  constitute  but  one 
entry  simultaneously  made,  and  the 
court  declares  in  its  judgment  that 
"  the  facts  alleged  in  the  notice  have 
been  fully  proved  by  "  the  plaintiff,  the 
notice  may  be  referred  to  to  ascertain 
the  default  on  which  the  motion  is 
founded.     Bondurant  7/.  Woods,  i  Ala. 

543- 

Notice  Merely  Found  ill  Transcript. — 
Though  a  notice  to  a  sheriff  and  his  sure- 
ties that  a  motion  for  judgment  will  be 
made  against  them  is  found  in  the 
transcript,  it  will  not  be  regarded  as  a 
part  of  the  record  unless  it  is  made  so 
by  a  bill  of  exceptions  or  is  identified  in 


the  judgment  entry.  Garey  v.  Ed- 
wards, 15  Ala.  105.  And  see  Allums 
V.  Hawley,  8  Ala.  584. 

2.  Milor  z..  Farrelly,  25  Ark.  353. 

3.  Milor  V.  Farrelly,  25  Ark.  353; 
Bondurant  v.  Woods,  i  Ala.  547,  in 
which  latter  case  a  judgment  declaring 
that  "  the  facts  alleged  in  the  notice 
had  been  fully  proved  "  was  held  suffi- 
cient, the  notice  being  a  part  of  the 
record  and  containing  all  the  require- 
ments of  the  statute. 

4.  Milor  V.  Farrelly,  25   Ark.  353. 

5.  Naylor  v.  Literary  Fund,  5  Leigh 
(Va.)7i. 

A  judgment  on  motion  against  a  con- 
stable and  his  sureties  for  a  failure 
to  return  final  process  must  be  limited 
to  the  amount  for  which  the  process 
issued,  with  interest  thereon  from  the 
date  of  the  judgment  to  the  time  of 
making  the  motion,  together  with  the 
costs  of  the  motion.  Patterson  v. 
Grace,  i  Ala.  264. 

One  Joint  Notice  to  the  Constable  and 
his  sureties  upon  defaults  of  the  con- 
stable in  several  cases  is  sufficient, 
though  the  justice  should  give  a  sepa- 
rate and  distinct  judgment  in  each 
case.  Hendricks  v.  Shoemaker,  3 
Gratt.  (Va.)  188. 

Judgment  Void  as  to  Sureties  —  Valid  as 
to  Principal.  —  A  judgment  by  motion 
against  a  sheriff  and  his  sureties  may 
be  void  as  to  the  sureties  and  valid  as 
to  the  principal.  Sherrell  v.  Goodrum, 
3  Humph.  (Tenn.)  419. 

Judgment  Against  All  Sureties.  —  Un- 
der a  statute  providing  for  judgment  on 
motion  against  an  official  and  his  sure- 
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The  Judgment  Must  Conform  to  the  Notice,  that  is,  the  judgment  cannot 
include  a  recovery  for  matters  not  included  in  the  notice.* 


ties,  it  has  been  held  that  there  could 
be  no  judgment  ag^ainst  a  principal  and 
less  than  all  of  his  sureties.  Rice  v. 
Kirkman,  3  Humph.  (Tenn.)  415. 

Confession  of  Judgment  by  Principal.  — 
In  a  proceeding  by  motion  against  an 
ex-treasurer  and  his  sureties  10  recover 
a  balance  of  county  levies  in  the  hands 
of  such  ex-treasurer,  a  confession  of 
judgment  by  the  principal  does  not 
merge  the  cause  of  action  against  the 
sureties,  and  judgment  may  be  ren- 
dered against  the  latter  at  a  succeeding 
term  of  the  court.  Cahoon  v.  McCul- 
loch,  92  Va.  177. 

Motion  Against  Sureties  After  Judgment 
on  Motion  Against  Principal.  —  Under 
the  statute,  the  county  may  maintain 
a  motion  against  the  sureties  after  a 
motion  and  judgment  against  the 
sheriff.  Grayham  r.  County  Ct.,  9 
Dana  (Ky.)  182. 

After  Judgment  Against  an  Officer  and 
His  Sureties  under  a  statute  authorizing 
judgment  against  the  sureties  on  notice 
to  the  principal  alone,  the  sureties  can 
contest  at  law  only  the  factum  of  the 


bond  and  its  legal  sufficiency.  Mc- 
Clure  V.  Colclough,  5  Ala.  65. 

1.  Judgment  Must  Conform  to  Notice.  — 
Neither  a  county  trustee  nor  the  sure- 
ties on  his  official  bond  can  be  required 
to  account  for  any  tax  for  which  such 
trustee  may  have  been  delinquent  prior 
to  the  year  when  he  entered  upon  his 
duty  under  the  bond,  in  a  proceeding 
by  motion  for  judgment  against  them 
on  the  bond  for  such  year.  Gray  v. 
State,  95  Tenn.  317. 

Judgment  Not  Beversed  for  Mere  Cleri- 
cal Error. —  In  a  proceeding  on  notice 
and  motion  against  the  high  sheriff,  for 
not  paying  over  money  collected  on  an 
execution,  a  judgment  will  not  be  re- 
versed because,  in  entering  up  judg- 
ment, damages  in  too  great  an  amount 
are  given,  when  the  proceedings  are 
otherwise  correct  and  the  proper 
amount  only  is  claimed  by  the  plain- 
tiff, the  error  being  merely  clerical  and 
capable  of  being  corrected  by  the  court 
in  term,  or  the  judge  in  vacation,  upon 
motion,  by  reference  to  the  notice. 
Tyree  v.  Donnally,  9  Gratt.  (Va.)  64. 
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I.  INTEODUCTOEY.  —  The  right  first  to  introduce  evidence  and 
the  right  to  open  and  close  the  argument  in  the  trial  of  a  cause 
usually  but  not  invariably  accompany  each  other.* 

Eegard  of  Pleadings.  —  The  weight  of  authority  is  that  the  question 
to  whom  both  rights  belong  is  determined  by  the  state  of  the 
pleadings  at  the  commencement  of  the  trial.  ^ 

Disregard  of  Pleadings.  —  But  the  right  to  open  and  close  the  argu- 
ment has  sometimes  been  settled  either  upon  the  oral  admission 
of  the  plaintiff's  case  by  the  defendant,  or  after  the  evidence  had 
been  introduced,  without  regard  to  the  form  of  the  pleadings.* 

n.  Valtiii  of  Right.  —  The  importance  of  the  right  to  open  and 


1.  McKibbon  v.  Folds,  38  Ga.  235; 
Hand  v.  Taylor,  4  Ind.  409;  Bowen  v. 
Spears,  20  Ind.  146;  Lowe  v.  Lowe,  40 
Iowa  222;  Peed  v.  Brenneman,  89  Ind. 
252;  Palmer  v.  Adams,  137  Ind.  72; 
Perkins  v.  Ermel,  2  Kan.  325;  O'Con- 
nor V.  Henderson  Bridge  Co.,  95  Ky. 
633;  Tafif  V.  Hosmer,  14  Mich.  309; 
Osborne  v.  Kline,  18  Neb.  344;  Hudson 
V.  Wetherington,  79  N.  Car.  3. 

2.  Shank  v.  Fleming,  g  Ind.  189; 
Aurora  v.  Cobb,  21  Ind.  492;  Lowe  v. 
Lowe,  40  Iowa  222;  Boyd  v.  Smith,  15 
Ind.  App.  324;  Goldsberry  v.  Stute- 
ville,  3  Bibb  (Ky.)  34.5;  Merriam  v. 
Cunningham,  11  Cush.  (Mass.)  40; 
Thornton  v.  West  Feliciana  R.  Co.,  29 
Miss.    143;    Felts  v.   Clapper,   69  Hun 

gl.  Y.)  373,  overruling  Katz  v.  Kuhn,  9 
aly  (N.  Y.)  166;  Lake  Ontario  Nat. 
Bank  v.  Judson,  122  N.  Y.  278,  over- 
ruling Mead  v.  Shea,  92  N.  Y.  122; 
Parrish. z/.  Sun  Printing,  etc.,  Assoc,  6 
N.  Y.  App.  Div.  585;  Lexington  F., 
etc.,  Ins.  Co.  v.  Paver,  16  Ohio  324; 
Johnson  v.  Wideman,  Dudley  L.  (S. 
Car.)  325;  Brown  v.  Kirkpatrick,  5  S. 
Car.  267;  Mitchells.  Fowler,  21  S.  Car. 
298;  Addison  v.  Duncan,  35  S.  Car. 
165;  Hittson  V.  State  Nat.  Bank,  (Tex. 
1890)  14  S.  W.  Rep.  780;  Dahlmann  v. 
Hammel,  45  Wis.  466. 

Eight  Dependent  npon  State  of  Pleadings. 
—  In  Buzzell  v.  Snell,  25  N.  H.  474, 
the  court  said:  "  The  question  whether 
the  plaintiff  or  the  defendant  has  the 
right  almost  necessarily  arises  at  the 
commencement  of  the  hearing,  and 
before  the  court  can  have  any  oppor- 
tunity to  know  anything  of  the  nature 
or  character  of  the  questions  which  are 
to  arise  upon  the  trial,  except  as  they 
are  disclosed  by  ihe  pleadings.  The 
right  is  therefore  usually  held  to  de- 
pend upon  the  state  of  the  pleadings." 
In  Claflin  v.  Baere,  28  Hun  (N.  Y.) 
204,  the  court  said:  "  When  the  defend- 


ant in  an  action  insists  that  he  holds 
the  affirmative  and  maj  open  the  trial 
and  conclude  the  argument,  he  is  called 
upon  by  the  form  of  his  pleadings  to 
make  it  appear  beyond  all  reasonable 
doubt  that  he  has  admitted  the  essen- 
tial facts  upon  which  the  plaintiff  bases 
his  right  of  action,  and  he  cannot  call 
upon  the  court  to  make  a  critical  ex- 
amination of  the  pleadings  to  determine 
whether  he  is  entitled  to  the  privilege 
claimed  or  not." 

If  Amendments  Are  Allowed  by  the 
court,  the  question  is  determined  after 
the  amendments  are  made.  Mason  v. 
Seitz,  36  Ind.  516;  Ransone  v.  Chris- 
tian, 56  Ga.  351. 

The  Admission  of  the  Plaintiff's  Case 
before  the  introduction  of  any  evidence 
has  been  held  equivalent  to  an  admis- 
sion thereof  in  the  pleadings.  McClos- 
key  V.  Davis,  8  Ind.  App.  190. 

Substance  and  Effect  of  Pleadings. — 
Regard  is  had  to  the  substance  and 
efifect  of  the  pleadings  rather  than  to 
their  form.  Porter  v.  Still,  63  Miss. 
357;  St.  Louis,  etc.,  R.  Co.  v.  North,  31 
Mo.  App.  345;  Bills  V.  Vose,  27  N.  H. 
212. 

3.  Names  v.  Dwelling  House  Ins. 
Co.,  95  Iowa  642;  Kells  v.  Davis,  57 
111.  261;  Dallas,  etc.,  R.  Co.  v.  Che- 
nault,  4  Tex.  App.  Civ.  Cas.,  §  iii. 

Effect  of  Disregarding  Plea.  —  Where 
the  defendant  pleaded  payment,  and 
hence  upon  the  pleadings  was  entitled 
to  open  and  close,  but  the  case  was 
tried  upon  its  merits  without  regard  to 
the  plea,  it  was  held  proper  to  award 
the  plaintiff  the  opening  and  conclu- 
sion, although  the  defendant  upon  his 
pleas  was  allowed  to  introduce  his  evi- 
dence first.  The  court  might  have 
given  the  defendant  the  right  and  con- 
fined the  evidence  to  the  issue  upon  the 
plea  of  payment.  Smaltz  &.  Ryan,  112 
Pa.  St.  423. 


182 


Volume  XV. 


To  Whom 


OPEN  AND  CLOSE. 


Sight  Belongs. 


close  the  argument  has  often  been  recognized  by  the  courts,*  and 
particularly  where,  the  evidence  being  complicated  and  conflict- 
ing and  the  trial  being  before  a  jury,  the  result  may  be  affected 
by  the  skill  and  talent  of  advocates.* 

Effect  of  Summing  Up  Evidence.  —  On  the  contrary,  it  has  been  stated 
that  the  trial  judge  may  prevent  the  arguments  of  counsel  from 
materially  influencing  the  verdicts  of  juries  by  properly  summing 
up  the  evidence  and  charging  the  law.^ 

in.  To  Whom  Right  Belongs — 1.  General  Rule  —  Party  upon 
Whom  Burden  of  Proof  Bests.  —  The  right  to  open  and  close  the  evi- 

1.  Tobin  V.  Jenkins,  2g  Ark.  151; 
Douglass  V.  Hill,  29  Kan.  527;  Church- 
ill V.  Rogers,  Hard.  (Ky.)  190;  Johnson 
V.  Josephs,  75  Me.  544;  Probate  J udge 
V.  Stone,  44  N.  H.  593. 

Bight  to  Give  Direction  to  Case.  — 
"  The  right  to  open  is  important.  It 
enables  the  party  to  give  direction  to 
the  case,  very  often  to  choose  the 
ground  on  which  the  battle  shall  be 
fought.  And  the  right  to  conclude  is 
more  important  still.  Even  in  fair  and 
legitimate  argument,  the  party  con- 
cluding has  the  advantage  of  knowing 
precisely  the  line  of  his  opponent  and 
therefore  of  directing  his  attention  to 
it,  and  arraying  everything  in  the  case 
that  fairly  illustrates  and  sustains  his 
view  of  it."  Buchanan  v.  McDonald, 
40  Ga.  286. 

Importance  Where  Evidence  Is  Conflict- 
ing. —  "  It  is  true  there  might  be  cases 
presented  to  the  court  where  the  evi- 
dence would  so  strongly  preponderate 
in  favor  of  the  party  who  obtained  this 
advantage  that  not  even  a  presumption 
would  arise  that  it  was  owing  to  this 
circumstance  the  verdict  was  given  in 
his  favor.  But  admitting  the  proof 
given  here  to  preponderate  in  favor  of 
the  defendant,  it  does  not  so  strongly 
weigh  on  that  side  as  to  permit  us  to 
say  that  the  exercise  of  professional 
talent  did  not  have  some  influence  in 
turning  the  scale."  Abat  v.  Sigura,  5 
Martin  N.  S.  (La.)  73. 

2.  Mann  v.  Scott,  32  Ark.  593;  Doug- 
lass V.  Hill,  29  Kan.  527;  Royal  Ins. 
Co.  V.  Schwing,  87  Ky.  410;  Hunting- 
ton V.  Conkey,  33  Barb.  (N.  Y.)  218. 

Little  or  No  Conflict  in  Evidence.  —  "If 
the  verdict  was  the  only  one  which 
could  have  been  found  under  the  evi- 
dence, then  the  denial  of  the  right  to 
close  would  have  been  without  preju- 
dice. In  such  case  there  would  have 
been  no  abuse  of  discretion.  In  the 
case  at  bar  the  evidence  was  sharply 
conflicting  upon  the  real  litigated  issue 


in  the  case,  namely,  whether  the 
materials  were  furnished  under  a  con- 
tract with  Layne  &  Krone  or  to  Layne 
alone  upon  his  own  responsibility. 
Therefore  the  right  to  make  the  closing 
argument  upon  the  evidence  was  of  no 
inconsiderable  advantage.  Had  plain- 
tiff's counsel  been  permitted  to  close 
the  case,  who  knows  but  what  his  elo- 
quence and  logic  may  not  have  turned 
the  scales?"  Hickman  v.  Layne,  47 
Neb.  177. 

Where  the  Issues  Are  Simple  or  the 
proof  positive,  the  argument  can  of 
course  have  small  effect  on  the  result. 
Gran  v.  Spangenberg,  53  Minn.  42. 

Questions  of  Law  Only.  —  Where  the 
questions  are  solely  questions  of  law, 
the  court  may  refuse  to  permit  any 
argument.  Heagy  v.  State.  85  Ind. 
260;  Neidig  v.  Cole,  13  Neb.  39. 

3.  Massachusetts.  —  "The  right  of 
closing  a  cause  is  not  very  essential  to 
the  procurement  of  a  right  verdict  if 
the  judge  who  presides  is  cautious  in 
summing  up  the  evidence.  If,  as  in 
a  neighboring  state,  the  court  were 
mere  silent  spectators  of  forms,  with- 
out the  right  of  charging  the  jury,  the 
privilege  of  closing  would  be  more 
worth  contending  for  than  with  us, 
where  the  judge  has  the  last  word  in- 
stead of  the  counsel."  Ayer  v.  Aus- 
tin, 6  Pick.  (Mass.)  225. 

Pennsylvania.  —  "  Counsel  consider 
the  last  word  to  the  jury  as  of  some 
consequence;  sometimes  it  enables 
them  to  remove,  and  sometimes  to 
create,  false  impressions  on  the  minds 
of  the  jury;  but  every  inconvenience  of 
this  kind,  it  is  presumed,  is  attended 
to  and  prevented  by  the  charge  of  an 
uprighl  and  able  court."  Robeson  v. 
Whitesides,  16  S.  &  R.  (Pa.)  320. 

United  States.  —  In  Day  v.  Wood- 
worth,  13  How.  (U.  S.)  363,  it  was  said 
that  the  order  in  which  counsel  address 
the  jury  does  not  aflfect  the  merits  of 
the  controversy. 
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dence  and  argument  belongs  to  the  party  who  has  the  affirmative 
of  all  the  issues,  or  upon  whom  rests  the  burden  of  proof  of  the 
whole  case.* 

The  Test  is  that  the  right  belongs  to  the  party  against  whom 
judgment  would  be  rendered  if  no  evidence  were  introduced  by 
either  side.* 


1.  Alabama.  —  Worshatn  v.  Goar,  4 
Port.  (Ala.)  441. 

Colorado.  —  Fairbanks  v.  Irwin,  15 
Colo.  366. 

Delaware.  —  Records  v.  Melson,  r 
Houst.  (Del.)  139;  Saulsbury  v.  Ford,  5 
Houst.  (Del.)  575. 

Florida.  —  Einstein  v.  Munnerlyn,  32 
Fla.  381. 

Georgia.  —  Potts  v.  House,  6  Ga.  324; 
Mason  v.  Croom,  24  Ga.  211;  Baker  v. 
Lyman,  53  Ga.  339;  Bertody  v.  Ison, 
69  Ga.  317;  Moore  v.  Brown,  81  Ga. 
10;   Ryals  V.  Powell,  83  Ga.  278. 

Illinois.  —  Huddle  v.  Martin,  54  111. 
258;  Colwell  V.  Brower,  75  111.  516; 
Kent  V.  Mason,  79  111.  540. 

Indiana.  —  Kimble  v.  Adair,  2 
Blackf.  (Ind.)  320;  Downey  v.  Day,  4 
Ind.  531;  Shank  v.  Fleming,  9  Ind.  189; 
Patton  V.  Hamilton,  12  Ind.  256;  Tull 
V.  David,  27  Ind.  377;  Lynam  v.  Buck- 
ner,  60  Ind.  402;  Heilman  v.  Shanklin, 
60  Ind.  424;  Hill  V.  Perry,  82  Ind.  28; 
Bannister  v.  Jett,  83  Ind.  129;  Wright 
V.  Abbott,  85  Ind.  154;  Peed  v.  Brenne- 
man,  89  Ind.  252;  Neff  v.  Reed,  98  Ind. 
341;  Boyd  V.  Smith,  15  Ind.  App.  324. 

Iowa.  —  Randolph  Bank  v.  Arm- 
strong, II  Iowa  515. 

Kentucky.  —  Singleton's  Will,  8  Dana 
(Ky.)  315;  Waller  v.  Morgan,  18  B. 
Mon.  (Ky.)  136;  Tipton  v.  Triplett,  i 
Mete.  (Ky.)  570. 

ATaryland.  —  Yingling  v.  Hesson,  16 
Md.  112. 

Massachusetts.  —  Ramsdill  v.  Went- 
worth,  106  Mass.  320. 

Minnesota.  —  Minnesota  Valley  R. 
Co.  V.  Doran,  17  Minn.  188. 

Mississippi.  —  Adams  v.  Power,  52 
Miss.   828;  Perkins  v.   Guy,   55    Miss. 

153- 

Missouri.  —  Lafayette  County  Bank 
V.  Metcalf,  29  Mo.  App.  384;  Reichard 
V.  Manhattan  L.  Ins.  Co..  31  Mo.  518; 
Porter  v.  Jones,  52  Mo.  399:  Bates  v. 
Forcht,  89  Mo.  121;  Beller  v.  Supreme 
Lodge,  66  Mo.  App.  449. 

Nebraska.  —  Rea  v.  Bishop,  41  Neb. 
202. 

New  Hampshire.  —  Belknap  v.  Wen- 
dell, 21  N.  H.  175;  Bills  V.  Vose,  27  N. 
H.  212. 


Nezi)  York. — Claflin  v.  Baere,  28 
Hun  (N.  Y.)  204;  Felts  v.  Clapper,  69 
Hun  (N.  Y.)373;  Harley  v.  Fitzgerald, 
84  Hun  (N.  Y.)  305;  Opper  v.  Caillon, 
9  Daly  (N.  Y.)  157;  Heaton  v.  Tracy, 
56  N.  \.  Super.  Ct.  327;  Millerd  v. 
Thorn,  56  N.  Y.  402;  Murray  v.  New 
York  L.  Ins.  Co.,  85  N.  Y.  236. 

Ohio.  —  Lexington  F.,  etc.,  Ins.  Co. 
V.  Paver,  16  Ohio  324;  Raudebaugh  v. 
Shelley,  6  Ohio  St.  307. 

Pennsylvania.  —  Leech  v.  Armitage, 
2  Dall.  (Pa.)  125;  Delaney  v.  Regula- 
tors, I  Yeates  (Pa.)  403. 

South  Carolina.  —  Moses  v.  Gate- 
wood,  5  Rich.  L.  (S.  Car.)  234. 

Tennessee.  —  McBee  v.  Bowman,  89 
Tenn.  132. 

Texas.  —  Belt  v.  Raguet,  27  Tex.  471. 

Vermont.  —  Goss  v.  Turner,  21   Vt. 

437. 

Washington.  —  Hall  v.  Elgin  Dairy 
Co.,  15  Wash,  542. 

United  States.  —  U.  S.  v.  Ingersoll, 
Crabbe  (U.  S.)  135;  Auld  v.  Hepburn, 
I  Cranch  (C.  C.)  122;  Davidson  v. 
Henop,  I  Cranch  (C.  C.)  280;  Dunlop 
V.  Peter,  i  Cranch  (C.  C.)  403;  Beall  v. 
Newton,  i  Cranch  (C.  C.)  404;  Hall  ». 
Weare,  92  U.  S.  728. 

When  There  Are  Collateral  Issues.  — 
The  rule  also  applies  in  cases  where  it 
is  necessary  first  to  determine  collateral 
issues  springing  out  of  the  cause. 
Johnson  v.  Martin,  25  Ga.  268. 

A  Mistake  in  the  Order  of  Admitting 
Evidence  Is  Cured  by  allowing  the  party 
upon  whom  the  burden  does  rest  to 
open  and  close  the  argument  after  the 
evidence  is  in.  McCalla  v.  American 
Freehold,  etc.,  Co.,  90  Ga.  113. 

2.  Arkansas.  —  Rogers  v.  Diamond, 
13  Ark.  474;  St.  Louis,  etc.,  R.  Co.  v. 
Taylor,  57  Ark,  136. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
Bryan,  90  111.  126;  McReynolds  z/.  Bur- 
lington, etc.,  R.  Co.,  106  111.  152;  South 
Park  Com'rs  v.  School  Trustees,  107 
111.  489. 

Indiana.  —  Bo  wen  v.  Spears,  20  Ind. 
146;  Aurora  v.  Cobb,  21  Ind.  492; 
Goodrich  v.  Friedersdorff,  27  Ind.  308; 
Kent  V.  White,  27  Ind,  390. 

Iowa.  —  Lowe  v.  Lowe,  40  Iowa  222; 
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2,  In  Particular  Instances  —  ^.  Motions,  Exceptions,  and 
Demurrers  —  Eight  of  Movant  or  Objector.  —  On  motions,  exceptions, 
demurrers,  and  other  proceedings  preliminary  or  incidental  to  the 
trial,  the  movant  or  party  raising  the  question  is  entitled  to  open 
and  close.* 

On  a  Rule  to  Show  Cause,  however,  where  the  answer  is  taken  to  be 
prima  facie  true,  as  in  the  case  of  an  officer  of  the  court,  the 
burden  is  on  the  party  obtaining  the  rule  to  overthrow  the 
answer,  and  he  has  the  right.* 

Motion  to  Dissolve  Attachment.  —  On  a  motion  by  the  defendant  to 
dissolve  an  attachment,  where  the  grounds  thereof  are  denied  by 
affidavit,  the  plaintiff  will  be  allowed  to  open  and  close. ^ 

Objections  to  Report  of  Administrator.  —  Where  objections  are  filed  tO 
the  final  report  or  settlement  of  an  administrator  or  executor,  he 
stands  as  plaintiff  and  must  open  and  close."* 

b.  Criminal  Cases  —  Rights  of  state.  —  In  all  criminal  cases  the 
state  has  the  right  of  opening  and  closing,*  even  though  the 


Viele  V.  Germania  Ins.  Co.,  26  Iowa  10; 
Bixby  V.  Carskaddon,  70  Iowa  726; 
Seekel  v.  Norman,  78  Iowa  254. 

Kansas.  —  Perkins  v.  Ermel,  2  Kan. 

325. 

Kentucky.  —  Caskey  v.  Lewis,  15  B. 
Mon.  (Ky.)  27;  Vance  v.  Vance,  2 
Mete.  (Ky.)  581;  Royal  Ins.  Co.  v. 
Schwing,  87  Ky.  410;  Crabtree  v.  Atchi- 
son. 93  Ky.  338. 

Massachusetts.  —  Davis  v.  Mason,  4 
Pick.  (Mass.;  156. 

Mississippi.  —  Porter  v.  Still,  63  Miss. 
357. 

Nebraska. — Vifquain  v.  Finch,  15 
Neb.  505. 

New  Hampshire.  —  Boardman  v. 
Woodman,  47  N.  H.  120. 

New  York.  —  Elwell  v.  Chamberlin, 
31  N.  Y.  6ri;  Hecker  v.  Hopkins,  16 
Abb.  Pr.  (N.  Y.  C.  PI.)  301,  note;  Lake 
Ontario  Nat.  Bank  v.  Judson,  122  N. 
Y.  278. 

North  Carolina.  —  McRae  v.  Law- 
rence, 75  N.  Car.  289;  Love  v.  Dicker- 
son,  85  N.  Car.  5. 

South  Carolina.  —  Pinson  v.  Puckett, 
35  S.  Car.  178;  Martin  v.  Suber,  39  S. 
Car.  525. 

Wisconsin. — Second  Ward  Sav.  Bank 
V.  Shakman,  30  Wis.  333;  Bonnell  v. 
Jacobs,  36  Wis.  59. 

1.  White  V.  Clements,  39  Ga.  232; 
Payne  v.  Hathaway,  3  Vt.  212. 

Issue  as  to  Admissibility  of  Evidence.  — 
Where  it  is  necessary  to  introduce  evi- 
dence on  a  question  of  the  admissibility 
of  testimony,  as  in  a  libel  case  where 
the  introduction  of  a  paper  is  objected 


to  on  the  ground  that  it  is  a  privileged 
communication,  the  party  raising  the 
objection  has  the  right  to  open  and 
close.     Maurice  v.  Worden,  54  Md.  233. 

2.  Buchanan  v.  McDonald,  40  Ga. 
286.  The  exception  is  also  mentioned 
obiter  in  Kendrick  v.  Ravens,  47  Ga. 
612. 

3.  Olds  Wagon  Co.  v.  Benedict,  25 
Neb.  372,  27  Neb.  344;  Jordan  v. 
Dewey,  40  Neb.  639. 

Issue  on  Attachment  Affidavit. — Where 
the  defendant  took  issue  on  an  attach- 
ment affidavit,  it  was  held  that  he  had 
the  right,  because  the  affidavit  made 
out  a.  prima  facie  case  for  the  plaintiff. 
Bethea  v.  Prothro,  28  Ga.  109. 

4.  Hamlyn  v.  Nesbil,  37  Ind.  284; 
Brownlee  v.  Hare,  64  Ind.  311;  Taylor 
V.  Burk,  91  Ind.  252;  Higgs  v.  Garri- 
son, (Tex.  Civ.  App.  1894)  27  S.  W. 
Rep.  34- 

5.  State  V.  Millican,  15  La.  Ann.  557; 
Doss  V.  Com.,  I  Gratt.  (Va.)  557;  State 
V.  Schnelle,  24  W.  Va.  767. 

Plea  of  Former  Acquittal.  —  Even  on  a 
special  affirmative  plea,  as  autrefois 
acquit,  the  defendant  in  a  criminal  case 
has  no  right  to  open  and  conclude. 
State  V.  Hudkins,  35  W.  Va.  247. 

Defense  of  Insanity.  —  In  State  v. 
Schnelle,  24  W.  Va.  779,  the  court  said: 
"  The  prisoner,  by  his  counsel  *  *  *- 
insists  that  he  should  have  been  permit- 
ted to  open  and  close  the  argument  to 
the  jury,  because  he  relied  upon  the 
defense  of  insanity.  The  plea  wa3 
'  not  guilty,'  and  although  the  burden 
of  proof  may  shift  during  the  trial  of  a 
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defendant  pleads  insanity,'  or  introduces  no  evidence  in  his  own 
behalf,*  unless  the  contrary  is  provided  by  statute.' 

Assistant  Counsel,  whether  employed  to  assist  the  prosecuting 
officer  or  doing  so  gratuitously,  may,  in  the  discretion  of  the 
court,  either  open  or  close  the  argument."* 

c.  Chancery  Cases  —  importance  of  Eight.  —  The  right  to  open 
and  close  is  of  less  importance  in  proceedings  in  equity  than  in 
suits  at  law,  although  the  issues  may  be  tried  by  jury.* 

Who  Has  Eight.  —  When  testimony  is  introduced  by  both  parties, 
the  complainant  is  generally  allowed  the  opening  and  conclu- 
sion.*    Where  the  defendant  introduces  no   proof,   he  has  the 


criminal  case,  yet  the  general  burden 
of  proving  the  guilt  of  the  prisoner 
being  on  the  state,  in  no  case  in  a  crim- 
inal trial  is  the  counsel  for  the  defend- 
ant entitled  to  open  and  conclude  the 
argument  to  the  jury." 

Prosecution  at  Instance  of  Private  Indi- 
vidual. —  In  State  v.  Millican,  15  La. 
Ann.  557,  it  was  said  obiter  that  in 
cases  where  the  prosecution  is  at  the 
instance  of  a  private  individual,  the 
rule  is  that  the  arguments  cease  with 
the  reply  of  the  defendant  to  the  argu- 
ment for  the  prosecution. 

California  Statute.  —  Pen.  Code  Cal. 
1897,  §§  1093,  1094,  provides  that  in 
criminal  cases  the  district  attorney 
must  commence  and  may  conclude  the 
argument.  These  provisions  changed 
the  old  rule.  People  v.  Mortimer,  46 
Cal.  114.  And  see  People  v.  Fair,  43 
Cal.  137,  which  was  decided  under  a 
previous  statute. 

Change  of  Order  of  Argument.  —  The 
court,  under  the  discretion  given  it  by 
this  statute,  may  change  the  order  of 
argument  without  giving  any  reason 
for  it.     People  v.  Haun,  44  Cal.  96. 

Argument  by  Defendant  When  State 
Closes.  —  The  defendant's  counsel  can 
make  his  argument  only  when  the  evi- 
dence is  concluded,  and  cannot  com- 
ment on  the  case  when  the  prosecutor 
closes  his  testimony.  People  v.  Wil- 
liams, 43  Cal.  345. 

Nevada  Statute  —  Alternate  Argument 
by  Defendant' s  Attorneys.  —  Where  a 
statute  requires  that  in  capital  cases 
where  two  attorneys  represent  the  de- 
fendant they  must  argue  alternately,  it 
is  proper  so  10  order  the  argument  that 
the  state  may  close.  State  v.  Pierce,  8 
Nev.  291;  State  v.  Smith,  10  Nev.  106. 

Discretion  of  Court.  —  In  State  v. 
Beebe,  17  Minn.  241,  a  larceny  case,  it 
was  held  that  the  order  of  argument 


was  within  the  discretion  of  the  trial 
court. 

1.  State  V.  Schnelle,  24  W,  Va.  767. 
Harmless    Error.  —  Where    the    state 

takes  the  burden  and  introduces  proof 
of  sanity  on  a  plea  of  insanity,  it  is  not 
error  of  which  the  defendant  can  com- 
plain if  the  court  compels  him  to  open 
and  close  the  argument,  for  no  possible 
injury  can  result  to  him  therefrom. 
Shirley   v.  State,  37  Tex.   Crim.   Rep. 

475. 

2.  State  V.  Millican,  15  La.  Ann.  557; 
Doss  V.  Com.,  I  Gratt.  (Va.)  557,  Con- 
tra, Grant  v.  State,  97  Ga.  789. 

3.  Heffron  v.  State,  8  Fla.  73. 

4.  People  V.  Strong,  46  Cal.  302; 
People  V.  Murphy,  47  Cal.  103;  Slate 
V.  Waltham,  48  Mo.  55;  State  v.  Ham- 
ilton, 55  Mo.  520;  State  v.  Robb,  90 
Mo.  30;  Jarnagin  v.  State,  10  Yerg. 
(Tenn.)   529;  Sawyers  v.  Com.,  88  Va. 

356- 

5.  In  Austin  v.  Austin,  45  Wis.  532, 
the  court  said:  "  The  supposed  advan- 
tage of  having  the  opening  and  closing 
argument,  in  a  case  at  law,  is  not  ap- 
parent upon  the  hearing  of  a  cause  in 
chancery;  and  we  cannot  presume  in 
this  case  that  any  substantial  advan- 
tage has  been  gained  or  lost  to  either 
party,  or  that  the  judgment  of  the  court 
was  at  all  affected,  by  the  order  in 
which  the  argument  of  the  learned 
counsel  was  allowed  to  be  opened  and 
closed." 

6.  Guerry  v.  Ferryman,  6  Ga.  119; 
Guess  V.  Stone  Mountain  Granite,  etc., 
Co.,  72  Ga.  320. 

Where  Bills  Were  Filed  to  Vacate  and 
Set  Aside  the  Probate  of  a  Will,  the  court 
held  the  proponent  of  the  will  to  be  the 
actor  and  allowed  him  to  open  and 
close  although  he  was  defendant. 
Mathews  v.  Forniss,  91  Ala.  157;  Van- 
cleave  V.  Beam,  2  Dana  (Ky.)  155. 
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right,  ^  and  if  the  cause  be  tried  upon  bill,  answer,  and  replication 
the  defendant  is  entitled  to  open  and  close  the  argument.* 

3.  When  Right  Belongs  to  Plaintiff — a.  Because  He  Is  Plain- 
tiff. —  Although  in  a  few  old  cases  it  has  been  held  that  the 
plaintiff  is  always  entitled  to  open  and  close,^  that  is  now  no 
longer  the  law  anywhere  except  in  California,^  and,  it  seems,  in 
Maryland.^ 

Instances  When  Plaintiff  Has  the  Eight.  —  But  in  determining  the  ques- 
tion to  whom  the  right  belongs,  courts  have  sometimes  considered 
which  party  instituted  the  proceeding,®  and  on  applications  for 
letters  of  administration,''  for  dower,®  for  year's  support,*  for 
processioning,**  for  licenses  to  retail  intoxicating  liquors,**  to 
establish  highways  and  ditches,**'*  where  resisted  for  any  cause, 
and  on  special  cases  or  cases  reserved,*'  the  plaintiffs  were  held 
entitled  to  open  and  close. 

When  the  Plaintiff  Introduces  No  Proof,  he  is  entitled  for  this  reason  to 
open  and  close  the  argument.  *"* 

b.  When  Defendant's  Pleas  Are  Negative  —  General  issue. 
—  Whenever  the  defendant  pleads  the  general  issue,  the  plaintiff 
must  prove  his  case,  and  he  is  entitled  to  open  and  close,  even 
though  the  defendant  has  filed  other  pleas  which  are  affirmative.** 


1.  Cade  V.  Hatcher,  72  Ga.  359,  hold- 
ing that  the  answer  to  a  bill  of  discov- 
ery is  not  the  evidence  of  the  defendant, 
and,  although  relied  upon  by  him  as 
evidence,  does  not  afifect  the  rule,  if  he 
introduces  no  testimony. 

2.  Fall  V.  Simmons,  6  Ga.  265. 

3.  Chamberlain  v.  Gaillard,  26  Ala. 
504;  Pearsall  v.  McCartney,  28  Ala.  no; 
Page  V.  Osgood,  2  Gray  (Mass.)  260. 

In  Massachusetts  the  tendency  is  to 
simplify  the  practice  by  allowing  the 
plaintiff  the  opening  and  closing  in  all 
cases.  Dorr  v.  Tremont  Nat.  Bank, 
128  Mass.  34.9. 

Where  There  Is  Any  Doubt  as  to  which 
party  has  the  affirmative,  the  court  in- 
clines to  the  general  rule  which  accords 
the  opening  and  conclusion  to  the  plain- 
tiff. Johnson  v.  Maxwell,  87  N.  Car. 
18. 

4.  Panaud  v.  Jones,  i  Cal.  488;  Ben- 
ham  V.  Rowe,  2  Cal.  387. 

Code  Civ.  Pro.  Cal.,  §  607,  provides 
that  the  plaintiff  must  first  produce  his 
proof  and  must  commence  and  may 
conclude  the  argument,  unless  the  case 
is  submitted  without  argument. 

6.  Townshend  v.  Townshend,  7  Gill 
(Md.)  10;  Kearney  v.  Gough,  5  Gill  & 
J.  (Md.)  457;  Higgins  v.  Carlton,  28 
Md.  115. 

6.  Montgomery  Southern  R.  Co.  v. 
Sayre,  72  Ala.  443;   Harrison  v.  Young, 


gGa.  35g;  Streyer  v.  Georgia  Southern, 
etc.,  R.  Co.,  9oGa.  56;  Wolff  z/.  Georgia 
Southern,  etc.,  R.  Co.,  94  Ga.  555; 
Williams  v.  Macon,  etc.,  R.  Co.,  94  Ga. 
709;  Fidelity  Banking,  etc.,  Co.  v. 
Kangara  Valley  Tea  Co.,  95  Ga.  172. 

Johnson  v.  Martin,  25  Ga.  268,  con- 
fines this  rule  to  cases  where  the  party 
commencing  the  proceedings  has  some- 
thing to  do. 

7.  Weeks  v.  Sego,  9  Ga.  199. 

8.  McKibbon  v.  Folds,  38  Ga.  235; 
Kendrick  v.  Ravens,  47  Ga.  612. 

9.  Cheney  v.  Cheney,  73  Ga.  66; 
Gunn  V.  Pettygrew,  93  Ga.  327. 

10.  Rattaree  v.  Morrow,  71  Ga.  528. 

11.  Hill  V.  Perry,  82  Ind.  28. 

12.  Neff  V.  Reed,  98  Ind.  341. 

13.  Den  v.  Stillwell,  to  N.  J.  L.  60; 
Den  V.  Demarest,  21  N.  J.  L.  525. 

14.  Cothran  v.  Forsyth,  68  Ga.  560. 

15.  Shaw  V.  Barnhart,  17  Ind.  183; 
Cox  V.  Vickers,  35  Ind.  27;  Kirkpatrick 
V.  Armstrong,  79  Ind.  384;  Milwaukee 
Harvesting  Co.  v.  Crabtree,  loi  Iowa 
526;  Perkins  v.  Ermel,  2  Kan.  325; 
Ayer  v.  Austin,  6  Pick.  (Mass.)  '225; 
Robinson  v.  Hitchcock,  8  Met.  (Mass.) 
64;  Toppan  V.  Jenness,  21  N.  H.  232; 
Buzzell  V.  Snell,  25  N.  H.474;  Probate 
Judge  V.  Stone,  44  N.  H.  593;  Felts  v. 
Clapper,  69  Hun  (N.  Y.)  373;  Gray  v. 
Cottrell,  I  Hill  L.  (S.  Car.)  38;  Anony- 
mous, I  Hill  L.  (S.  Car.)  251;  Farring- 
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General  Issue  Not  Pleaded  Expressly.  —  It  is  immaterial  whether  the 
defendant  pleads  the  general  issue  expressly  or  avails  himself  of 
a  statute  providing  that  he  shall  have  the  benefit  of  a  general 
denial  in  all  cases  without  pleading  it ;  *  although  he  may  gain 
the  right  to  open  and  close  by  expressly  waiving  the  general 
denial.* 

Argumentative  Denials.  —  When  the  pleas  of  the  defendant  argu- 
mentatively  deny  the  plaintiff's  cause  of  action  or  are  inconsistent 
with  its  truth,  although  affirmative  in  form,  the  plaintiff  has  the 
right  to  open  and  close.' 

The  Denial  of  the  Plaintiff's  Capacity  to  Sue  also  gives  him  the  right  to 
open  and  close  the  evidence  and  argument.* 

Negative  Pleas  by  One  of  Several  Defendants.  —  Where  there  are  several 
defendants,  if  the  pleas  of  any  one  of  them  put  the  plaintiff  to 
proof,  although  those  of  the  others  are  all  affirmative,  the  right 
remains  with  the  plaintiff.* 

c.  Rule  Governed  by  One  of  Several  Issues  —  where  Plain- 
tiff Must  Prove  One  of  Several  Issues.  —  If  there  are  several  issues  and 
the  burden  of  any  one  of  them  is  on  the  plaintiff,  or  if  he  has  to 
prove  anything  material  to  his  case,  however  slight,  he  has  the 
opening  and  conclusion.® 


ton  V.  Jennison,  67  Vt.  569;  Dahlman 
V.  Hammel,  45  Wis.  466. 

1.  Howard  v.  Cobb,  6  Ind.  5;  How- 
ard V.  Kisling,  15  Ind.  83;  McCloskey 
V.  Davis,  8  Ind.  App.  190;  Lunt  v. 
Wormell,  19  Me.  100;  Harvey  v. 
Brouilette,  61  Vt.  525. 

2.  Cross  V.  Pearson,  17  Ind.  612. 

3.  Hand  ^^.  Taylor,  4  Ind.  409;  Haines 
V.  Kent,  II  Ind.  126;  Burroughs  v. 
Hunt.  13  Ind.  178;  Thompson  v.  Mills, 
39  Ind.  528;  Rothrock  v.  Perkinson,  61 
Ind.  39;  Kinney  v.  Dodge,  loi  Ind.  573; 
Shulse  V.  McWilliams,  104  Ind.  512; 
Robbins  v.  Spencer,  121  Ind.  594; 
Rahm  v.  Deig,  121  Ind.  283;  Denny  v. 
Booker,  2  Bibb  (Ky.)  427;  American 
Ace.  Co.  V.  Reigart,  94  Ky.  547;  Brad- 
ley V.  Clark,  i  Cush.  (Mass.)  293; 
Penhryn  Slate  Co.  v.  Meyer,  8  Daly 
(N.  Y.)  61;  Boehm  v.  Lies.  60  N.  Y. 
Super.  Ct.  436;  Beatty  v.  Hatcher,  13 
Ohio  St.  115;  Marsh  v.  Pier,  4  Rawle 
(Pa.)  273;  McConnellw.  Kitchens,  20  S. 
Car.  430;  Jones  v.  Swearingen,  42  S. 
Car.  58. 

Probable  Cause  for  Malicious  Prosecu- 
tion, -r  In  an  action  for  malicious  prose- 
cution, the  plea  of  probable  cause  does 
not  give  the  defendant  the  right  to  open 
and  close,  for  want  of  probable  cause 
is  an  essential  element  of  the  action  and 
the  plea  amounts  to  a  denial  of  it. 
Lucas  V.  Hunt,  91   Ky.    279,  overruling 


Brown  v.  Morris,  3  Bush  (Ky.)  81,  and 
by  consequence  Garrard  v.  Willet,  4  J. 
J.  Marsh.  (Ky.)  631.  See  contra,  Morris 
V.  Corson,  7  Cow.  (N.  Y.)  284. 

4.  Boyce  v.  Lake,  17  S.  Car.  481; 
Loggins  V.  Buck,  33  Tex.  113. 

5.  Kirkpatrick  v.  Armstrong,  79  Ind. 
384;  Clodfelter  v.  Hulett,  92  Ind.  426; 
King  V.  King,  37  Ga.  205;  Sodousky  v. 
McGee,  4  J.  J.  Marsh.  (Ky.)  267;  Lieb 
V.  Craddock,  87  Ky.  525;  Boatmen's 
Sav.  Inst.  V.  Forbes,  52  Mo.  201. 

6.  Arkansas.  —  Sillivant  v.  Reardon, 
5  Ark.  141;  Bertrand  v.  Taylor,  32  Ark. 
470. 

Colorado.  —  Filby  v.  Turner,  9  Colo. 
App.  202. 

Georgia.  —  Ryals  v.  Powell,  83  Ga. 
278. 

Illinois.  —  Razor  v.  Razor,  149  III. 
621. 

Indiana.  —  Marquis  v.  Rogers,  8 
Blackf.  (Ind.)  118;  Jackson  v.  Pittsford, 
8  Blackf.  (Ind.)  194;  Shaw  v.  Barnhart, 
17  Ind.  183;  Whitesides  v.  Hunt,  97 
Ind.  191. 

Louisiana.  —  Abat  v.  Sigura,  5  Mar- 
tin N.  S.  (La.)  73. 

Massachusetts.  —  Hurley  v.  O'SuUi- 
van,  137  Mass.  86. 

Mississippi.  —  Porter  v.  Still,  63  Miss. 

357. 

Missouri.  —  Lucas  v.  Sullivan,  33 
Mo.  389. 
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Issues  Not  Tried  Separately.  —  The  defendant  has  no  right  to  try  the 
issues  separately  so  that  he  may  open  and  close  upon  those  of 
which  he  has  the  affirmative,*  The  plaintiff,  in  order  to  retain 
the  right,  must  introduce  some  proof  on  the  issue  or  issues  of 
which  he  has  the  affirmative.* 

d.  Issue  as  to  Amount  of  Damages.  —  In  actions  in  which 
it  is  necessary  for  the  plaintiff  to  prove  the  amount  of  his  dam- 
ages, whether  arising  ex  contractu  or  ex  delicto,  he  has  the  right 
to  open  and  close,*  unless  the  defendant  admits  the  whole  amount 
of  damages  claimed  by  the  plaintiff."*     But  in  some  states  a  con- 


Nebraska.  —  Vifquain  v.  Finch,  15 
Neb.  505;  Rolfe  v.  Pilloud,  16  Neb.  21; 
Mizer  v.  Bristol,  30  Neb.  138. 

New  Hampshire.  —  Belknap  v.  Wen- 
dell, 21  N.  H.  175;  Thurston  v.  Ken- 
nelt,  22  N.  H.  151;  Chesley  z/.  Chesley, 
37  N.  H.  229. 

Nezi)  York.  —  Claflin  v.  Baere,  28 
Hun  (N.  Y.)  204;  Howard  v.  Hayes,  47 
N.  Y   Super.  Ct.  89. 

Ohio.  —  Lexington  F.,  etc.,  Ins.  Co. 
V.  Paver,  16  Ohio  324;  Montgomery  v. 
Swindler,  32  Ohio  St.  224. 

South  Carolina.  —  Sanders  v.  Sanders, 
30  S.  Car.  207. 

Texas.  —  Willis  v.  Stamps,  36  Tex.  48. 

United  States.  —  Beall  v.  Newton,  i 
Cranch  (C.  C.)  404;  Henderson  v.  Cas- 
teel,  3  Cranch  (C.  C.)  365. 

1.  Central  Bank  v.  St.  John,  17  Wis. 
157.  Contra,  Flagg  v.  Hobart,  Quincy 
(Mass.)  332,  overruled  by  Dorr  v.  Tre- 
mont  Nat.  Bank,  128  Mass.  359. 

2.  Zehner  v.  Kepler,  16  Ind.  290; 
Reynolds  v.  Baldwin,  93  Ind.  57;  Whit- 
ney V.  Brownewell,  71  Iowa  251. 

3.  St.  Louis,  etc.,  R.  Co.  v.  Taylor, 
57  Ark.  136;  Judah  v.  Vincennes  Uni- 
versity,23  Ind.  273 ;  Peed  v.  Brenneman, 
89  Ind.  252;  Baltimore,  etc.,  R.  Co.  v. 
McWhinney,  36  Ind.  436;  Johnson  v. 
Josephs,  75  Me.  544;  Elder  v.  Oliver, 
30  Mo.  App.  575;  Cortelyou  v.  Hiatt, 
36  Neb.  584;  Parrish  v.  Sun  Printing, 
etc.,  Assoc,  6  N.  Y.  App.  Div.  585; 
Huntington  v.  Conkey,  33  Barb.  (N.  Y.) 
ii8;  Fry  v.  Bennett,  28  N.  Y.  324; 
Dragoo  v.  Whisner,  31  Ohio  St.  192; 
Dille  V.  Lovell,  37  Ohio  St.  415;  Burck- 
halter  v.  Coward,  16  S.  Car.  435,  over- 
rulino  M'Kenzie  v.  Milligan,  i  Bay  (S. 
Car.)  248,  and  Moses  v.  Gatewood,  5 
Rich.  L.  (S.  Car.)  234;  Young  v.  High- 
land, 9  Gratt.  (Va.)  i6;  Cunningham  v. 
Gallagher,  61  Wis.  170;  Wausau  Boom 
Co.  V.  Dunbar,  75  Wis.  133;  Edwards 
V.  Murray.  5  Wyoming  153. 

The  Leaiding  Case  on  this  point  is  Mer- 
cer V.  Whall,  5  Q.   B.  447,"  48  E.  C.  L. 


447,  which  was  an  action  on  covenant 
by  an  attorney's  clerk  for  improperly 
dismissing  him  from  service.  The  de- 
fendant justified  the  discharge  on  the 
ground  of  misconduct  of  the  clerk,  but 
it  was  held  that,  the  damages  being 
unliquidated,  it  was  necessary  for  the 
plaintiff  to  prove  them,  and  conse- 
quently he  had  the  right  to  open  and 
close.  This  case  fixed  the  rule  in  Eng- 
land and  has  often  been  approved  and 
followed  in  the  United  States. 

Issue  as  to  Amount  of  Attorney's  Fees. 
—  Where  the  suit  is  upon  a  note  or 
other  instrument  providing  for  at- 
torney's fees  for  collection,  the  amount 
not  being  fixed  or  ascertainable  by  sim- 
ple calculation,  the  plaintiff  must  make 
proof  upon  this  point  and  has  the  right 
to  the  opening  and  conclusion.  Fet- 
ters V.  Muncie  Nat.  Bank,  34  Ind.  251; 
Starnes  v.  Schofield,  5  Ind.  App.  4;  Mc- 
Closkey  v.  Davis,  8  Ind.  App.  '190; 
Boyd  V.  Smith,  15  Ind.  App.  324. 

And  the  rule  is  the  same  where  at- 
torney's fees  are  allowed  by  statute. 
Mutual  L.  Ins.  Co.  v.  Simpson,  (Tex. 
Civ.  App.  1894)  28  S.  W.  Rep.  837. 

4.  St.  Louis,  etc.,  R.  Co.  v.  Thoma- 
son,  59  Ark.  140;  Lindley  v.  Sullivan, 
133  Ind.  588. 

The  Admission  Must  Be  Unqualified, 
for,  if  qualified,  as  by  admitting  the 
amount  claimed  "  if  the  plaintiffs  are 
entitled  to  and  do  recover  anything," 
the  plaintiff  will  still  have  the  right. 
Donahoe  v.  Rich,  2  Ind.  App.  540.  See 
also  Boyd  v.  Smith,  15  Ind.  App.  324; 
Camp  V.  Brown,  48  Ind.  575. 

In  a  suit  on  a  note  providing  for  at- 
torney's fees  for  collection,  the  admis- 
sion that  the  ratio  of  the  fees  claimed 
to  the  amount  of  the  note  would  be  a 
proper  percentage  on  any  recovery  that 
might  be  had  is  insufHcient  to  shift 
the  right  to  the  defendant.  Hyatt  v. 
Clements,  65  Ind.  12. 

The  admission  that  the  evidence  ad- 
duced by  the  plaintiff  as  to  the  reason- 
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trary  rule  has  been  adopted  in  cases  of  unliquidated  damages,* 
particularly  in  actions  for  damages  for  libel  and  slander.* 

e.  When  Reply  Confesses  and  Avoids.  —  When  the  plain- 
tiff by  his  replication  confesses  and  avoids  affirmative  defenses 
set  up  by  the  defendant,  the  latter  would  be  entitled  to  judg- 
ment on  the  pleadings  if  no  proof  were  offered,  and  the  opening 
and  conclusion  belong  to  the  plaintiff.* 

4.  When  Right  Belongs  to  Defendant  —  a.  In  General  —  Plea» 
in  Confession  and  Avoidance.  —  When  the  defendant  confesses  and 
avoids  the  plaintiff's  case  and  relies  solely  on  affirmative  pleas, 
he  has  the  right  to  open  and  close  the  evidence  and  argument,  for 
the  plaintiff  has  nothing  to  do  until  the  defendant  establishes  his 
defense  and  would  be  entitled  to  a  judgment  upon  the  pleadings 
if  no  evidence  were  introduced.* 

Sham  Pleas.  —  If  the  defendant  does  not  .support  his  pleas  with 
some  evidence,  he  loses  the  right,  as  sham  pleas  filed  for  the  pur- 
pose of  acquiring  the  right  are  not  tolerated.* 


able  value  of  the  attorney's  fee  was 
true,  where  the  evidence  varied  as  to 
the  amount,  was  also  held  insufficient. 
Mutual  L.  Ins.  Co.  v.  Simpson,  (Tex. 
Civ.  App.  1894)  28  S.  W.  Rep.  837. 

1.  Rigden  v.  Jordan,  81  Ga.  668; 
Chicago,  etc.,  R.  Co.  v.  Bryan,  go  111. 
126;  Caskey  v.  Lewis,  15  B.  Mon.  (Ky.) 
27;  Louisville,  etc.,  R.  Co.  v.  Brown, 
13  Bush  (Ky.)  475;  Seavy  v.  Dearborn, 
19  N.  H.  351. 

2.  See  z«/Va,  IV.  3.  Libel  and  Slander. 

3.  French  v.  Howard,  10  Ind.  339; 
Kent  V.  White,  27  Ind.  390;  Coombs 
Commission  Co.  v.  Block,  130  Mo.  668; 
Sutton  V.  Mandeville,  i  Cranch  (C.  C.) 
187. 

Matter  Set  Up  to  Avoid  Forfeittire.  — 
In  a  suit  on  an  insurance  policy,  where 
the  defense  was  forfeiture  under  the 
terms  of  the  policy  and  new  matter  was 
set  up  by  plaintiff  in  avoidance  of  the 
forfeiture,  she  was  held  entitled  to  the 
right.  Wright  v.  Northwestern  Mut. 
L.  Ins.  Co.,  91  Ky.  20S. 

Matter  Set  Tip  to  Avoid  Limitations.  — 
In  a  suit  on  a  promissory  note,  the 
statute  of  limitations  was  pleaded  in 
bar  of  the  action.  The  plaintiff  re- 
plied that  the  defendant  was  absent 
from  the  state  at  the  time  when  the 
cause  of  action  accrued,  and  that  the 
suit  had  been  brought  within  such  time 
after  his  return  as  to  remove  the  bar  of 
the  statute,  and  was  granted  the  right. 
Thornton  v.  West  Feliciana  R.  Co.,  29 
Miss.  143. 

Where  the  Plaintiff  Pleaded  Matter  in 
Estoppel  to  affirmative  pleas,  the  defend- 


ant was  held  to  have  the  right.     Seekel 
V.  Norman,  78  Iowa  254. 

Where  the  Plaintiff  Both  Denies  and 
Avoids  New  Matter  set  up  by  the  defend- 
ant, the  burden  of  proof  is  on  the  latter 
on  the  denial  and  the  right  is  his. 
Probate  Judge  v.  Stone,  44  N.  H.  593. 

4.  Fairbanks  v.  Irwin,  15  Colo.  366; 
Saulsbury  v.  Ford,  5  Houst.  (Del.)  575; 
Baker  v.  Lyman,  53  Ga.  339;  Harvey 
V.  Ellithorpe,  26  111.  418;  List  v.  Korte- 
peter,  26  Ind.  27;  Palmer  v.  Adams, 
137  Ind.  72;  Viele  v.  Germania  Ins. 
Co.,  26  Iowa  10;  St.  Louis  Tow  Co.  v. 
Orphans'  Ben.  Ins.  Co.,  52  Mo.  529; 
Wade  V.  Hardy,  75  Mo.  394;  Beller  v. 
Supreme  Lodge,  66  Mo.  App.  449; 
Suiter  v.  Park  Nat.  Bank,  35  Neb.  372; 
Lindsley  v.  European  Petroleum  Co., 
3  Lans.  (N.  Y.)  176;  Huntington  v. 
Conkey,  33  Barb.  (N.  Y.)  218;  Millerd 
V.  Thorn,  56  N.  Y.  402;  Conselyea  v. 
Swift,  103  N.  Y.  604;  De  Graff  v.  Car- 
michael,  13  Hun  (N.  Y.)  129;  Plenty  v. 
Rendle,  43  Hun  (N.  Y.)  568;  Stronach 
V.  Bledsoe,  85  N.  Car.  473;  Brown 
V.  Kirkpatrick,  5  S.  Car.  267;  Pinson  v. 
Puckett,  35  S.  Car.  178;  Parks  v. 
Young.  75  Tex.  278;  Bonnell  z/.  Jacobs, 
36  Wis.   59. 

5.  Shulse  V.  McWilliams.  104  Ind. 
512;  Page  V.  Carter,  8  B.  Mon.  (Ky.) 
192;  Daviess  v.  Arbuckle,  i  Dana 
(Ky.)  525;  Young  v.  Haydon,  3  Dana 
(Ky.)  145;  Vanzant  v.  Jones,  3  Dana 
(Ky.)  464,  overruling  Goidsberry  v. 
Stuteville,  3  Bibb  (Ky.)  345;  Boehm  v. 
Lies,  60  N.  Y.  Super.  Ct.  436;  Hartman 
V.  Keystone  Ins.  Co.,  21  Pa.  St.  466. 


190 


Volume  XV. 


To  Whom 


OPEN  AND  CLOSE. 


Bight  Belongs. 


The  Admission  of  the  Plaintiff 's  Case  by  the  defendant  also  confers  the 
privilege  upon  him,*  if  it  is  made  in  season.* 

TJnneceseary  Averments  or  Proof  on  the  Part  of  the  Plaintiff  will  not  deprive 
the  defendant  of  the  right,  if  he  is  otherwise  entitled  to  it.' 

Pleas  of  Incapacity  to  Be  Sued,  as  insanity  or  infancy,  if  they  consti- 
tute the  sole  defense  relied  on  by  the  defendant,  confer  upon 
him  the  privilege.* 

Defendant  Setting  Up  Counterclaim.  —  When  the  plaintiff  is  nonsuited 
or  abandons  his  suit,  if  the  case  proceeds  upon  the  counterclaim 


Withdrawal  of  Plea  to  Gain  Eight  to 
Open  and  Close.  —  It  is  no  abuse  of  dis- 
cretion for  the  court  to  refuse  the  de- 
fendant the  right  to  open  and  close  the 
argument  when  a  plea  is  purposely 
withdrawn  to  gain  it.  Perkins  v.  Guy, 
55  Miss.  153. 

1.  Indiana  State  Board  of  Agriculture 
V.  Gray,  54  Ind.  gi;  Hallowell  v.  Faw- 
cett,  30  Iowa  491;  McHale  v.  Oertel,  15 
Mo.  App.  583;  Milburn  Wagon  Co.  v. 
Kennedy,  75  Tex.  212;  Parks  t*.  Young, 
75  Tex.  278. 

Bequisites  of  Admission.  —  The  admis- 
sion must  be  without  qualification. 
Goodpaster  v.  Voris,  8  Iowa  334;  Snow 
V.  Batchelder,  8  Cush.  (Mass.)  513; 
Spaulding  v.  Hood,  8  Cush.  (Mass.) 
602;  Beckham  v.  Southern  R.  Co.,  50 
S.  Car.  25;  Graham  z/.  Gautier,  21  Tex. 
112. 

Execution  and  Ownership  of  Note.  — 
Where,  in  an  action  on  a  note  by  the 
plaintiff  as  bearer,  the  defendant  ad- 
mits the  execuiion  of  the  note  without 
admitting  the  plaintiff's  ownership,  the 
admission  is  insufficient  to  make  out  a 
prima  facie  case  for  the  plaintiff,  and 
the  defendant  is  not  entitled  to  the 
right.     Dodd  v.  Norman,  gg  Ga.  3ig. 

Texas  Rule  of  Court.  —  In  Texas,  un- 
der a  rule  of  court,  an  admission  of  the 
plaintiff's  case  except  in  so  far  as  it 
might  be  defeated  in  whole  or  in  part 
by  the  facts  set  up  in  the  answer  en- 
titles the  defendant  to  open  and  close. 
Ney  V.  Rothe,  61  Tex.  374;  Munn  v. 
Martin,  (Tex.  App.  i8go)  15  S.  W.  Rep. 
igS;  Ramsey  v.  Thomas,  14  Tex.  Civ. 
App.  431- 

The  admission  must  be  such  that 
without  evidence  the  plaintiff  would 
prevail  to  the  extent  of  his  whole  case. 
An  admission  except  as  to  the  value 
of  the  subject-matter  is  insufficient. 
Sanders  v.  Bridges,  67  Tex.  g3. 

But  in  an  attachment  suit,  the  de- 
fendant gains  the  right  by  admitting 
the  cause  of  action  in  full,  even  if  he 


denies  that  the  property  is  subject  to 
attachment.  Milburn  Wagon  Co.  v. 
Kennedy,  75  Tex.  212. 

Under  this  rule,  if  there  are  several 
defendants,  the  request  for  the  opening 
and  conclusion  must  be  made  by  all  of 
them  before  any  evidence.  Hittson  v. 
State  Nat.  Bank,  (Tex.  1890)  14  S.  W. 
Rep.  780. 

Withdrawal  of  Admission.  —  When 
the  defendant  admits  the  plaintiffs'  case 
and  assumes  the  burden  of  proof  for 
the  purpose  of  securing  the  opening 
and  conclusion  of  the  argument,  and 
the  plaintiffs  claim  successfully  that 
the  right  is  theirs,  it  is  not  error  to  per- 
mit the  withdrawal  of  the  admission. 
Irwin  V.  McKnight,  76  Ga.  66g. 

Admission  of  Record.  —  In  Johnson  v. 
Wideman,  Dudley  L.  (S.  Car.)  325,  it 
was  held  that  the  admission  must  be 
of  record. 

2.  Admission  Unst  Be  Seasonable.  — 
The  admission  is  made  too  late  when 
made  after  the  writ  and  declaration  of 
the  plaintiff  have  been  read.  Wiggles- 
worth  V.  Atkins,  5  Cush.  (Mass.)  212. 

After  Opening  Argument.  —  It  is  too 
late  to  demand  the  close  upon  the  ad- 
mission of  the  plaintiff's  case  after  the 
opening  argument  has  been  made. 
Fred  Miller  Brewing  Co.  v.  De  France, 
go  Iowa  3g5. 

3.  Murray  v.  New  York  L.  Ins.  Co., 
85  N.  Y.  236;  Steele  v.  Hinshaw,  14 
Ind.  App.  384;  Osborne  v.  Kline,  18 
Neb.  344;  Cheesman  v.  Hart,  42  Fed. 
Rep.  98. 

4.  Rea  v.  Bishop,  41  Neb.  202; 
Davidson  v.  Henop,  i  Cranch  (C.  C.) 
280. 

Issue  as  to  Whether  Defendant  Was  Ad- 
ministrator. —  Where  the  defendant  was 
sued  as  administrator  and  pleaded  pay- 
ment, and  denied  that  he  was  ever  ad- 
ministrator, on  replication  and  issue 
thereon,  the  plaintiff  was  held  entitled 
to  open  and  close.  Clay  v.  Robinson, 
7  W.  Va.  348. 
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of  the  defendant,  the  latter  becomes  the  plaintiff  and  opens  and 
closes  the  argument  and  evidence.* 

On  a  Petition  for  a  Writ  of  Supersedeas  the  defendant  in  the  execution 
is  the  actor;  the  petition  or  statement  of  facts  which  in  law 
entitles  him  to  the  relief  he  seeks,  stands  in  the  place  of  the 
declaration,  and  he  therefore  has  the  right  to  open  and  close.* 

b.  Action  for  Liquidated  Damages.  —  In  cases  in  which 
the  amount  sought  to  be  recovered  can  be  ascertained  without 
any  proof  or  by  simple  calculation,  if  the  plaintiff's  case  is 
admitted  by  the  pleadings,  the  defendant  has  the  right  to  open 
and  close.* 

c.  When  Defendant  Offers  No  Evidence.  —  It  has  been 
held  that  the  defendant  is  entitled  to  the  right  in  cases  where  he 
offers  no  evidence  in  his  own  behalf.'* 

IV.  Rules  in  Special  Peoceedings  —  1.  Claim  Cases  —  The  Plain- 
tiff's Eight  to  Open  and  Close.  —  When  property  is  taken  under  a  writ 
of  attachment  or  execution,  or  similar  process,  and  a  third  party 
not  defendant  in  the  writ  claims  it,  if  it  is  necessary  for  the 
plaintiff  to  make  any  proof  to  show  that  the  property  is  subject 
to  the  levy,*  if  the  return  of  the  writ  does  not  show  the  defend- 
ant's possession  of  all  the  property,®  if  the  issue?  on  the  return 
are  so  framed  as  to  throw  the  burden  on  the  plaintiff,''  or  if  the 
plaintiff  attacks  the  validity  of  the  title  set  up  by  the  claimant,** 
in  all  such  cases  the  plaintiff  opens  and  closes,  and  the  claimant 
can  gain  the  right  only  by  admitting  the  possession  of  the  prop- 

1.  Whitney  v.  Brownewell,  71  Iowa  rejected  as  irrelevant,  the  defendant 
251;  Washington  Ice  Co.  v.  Webster,  has  the  right.  East  Tennessee,  etc., 
68  Me.  449.  R.  Co.  v.  Fleetwood,  90  Ga.  23. 

The  Same  Enle  Applies  on  Interpleader,  Evidence  Offered  hy  One  Defendant  Only. 

where  the  issue  tried  is  independent  of  —  Where  there  are  several  defendants 

the  original  suit  and  the  burden  is  on  and  one  of  them   introduces  proof,  all 

the   party    interpleading.       Lynam    v.  are    deprived    thereby    of    the    right. 

Buckner,  60  Ind.  402.  King  v.  King,  37  Ga.  205. 

On  an  Issue  Between  Codefendants,  the  5.  Bones    v.    Printup,    64  Ga.    753; 

one  who  has  the  affirmative  of  the  issue  Doyle  v.  Donovan,  76  Ga.  44;  Johnson 

may   open   and   close   upon    it.     Lone  v.  Palmour,  87  Ga.  244. 

Star  Leather  Co.  v.  City  Nat.  Bank,  12  6,  Baker    v.     Lyman,    53    Ga.    339; 

Tex.  Civ.  App.  128.  Meredith  v.  Wilkinson,  31  Mo.  App.  i. 

2.  Pearsall  v.  McCartney,  28  Ala.  1,  Randolph  Bank  v.  Armstrong,  11 
no.  Iowa  515;  Latham   v.  Selkirk,  11  Tex. 

3.  McCormick  Harvesting  Mach.  Co.  314. 

V.    Gray,    100   Ind.    285;    Brennan   v.  Where  a  Claim  Was  Set  Tip  to  an  Intes- 

Security  L.  Ins.,  etc.,  Co.,  4  Daly  (N.  tate's  Land  advertised   for  sale   by  the 

Y.)    296.       See    infra,     IV.     Rules   in  administratrix,     and     the     issue     was 

Special  Proceedings.  framed  so  as  to  place  the   burden  of 

4.  Churchill  v.  Lee,  77  N.  Car.  341,  proof  on  her,  she  was  granted  the  right. 
cbiter.  Scott  v.  Wheeler,  99  Ga.  326. 

If  He   Cross-examines    the    Plaintiff's        8.  Grady  v.  Hammond,  21  Ala.  427; 

Witness,    he    deprives   himself   of   the  Mansur,  etc.,  Implement  Co.  v.  Davis, 

right.     Ex  p.  Brock,  37  S.  Car.  348.  61   Ark.   627;    Fidelity   Banking,   etc., 

Eejection  of  Evidence  as  Irrelevant.  —  Co.  v.  Kangara  Valley  Tea  Co.,  95  Ga. 

Where  only  one  witness  is  offered  by  172;    Hazell   v.   Tipton    Bank,  95   Mo. 

the  defendant,  and  all  his  testimony  is  60. 
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erty  by  the  defendant,  for  this  throws  the  burden  of  proving 
ownership  on  him.* 

2.  Condemnation  and  Similar  Proceedings  —  Landowner  Entitled  to 
Open  and  Close.  —  The  courts  in  the  majority  of  the  states,  following 
the  rule  that  in  cases  where  the  damages  are  not  fixed  in  amount 
or  ascertainable  by  simple  calculation  the  party  seeking  to  recover 
them  is  entitled  to  open  and  close  the  evidence  and  argument,  in 
proceedings  to  take  property  by  the  right  of  eminent  domain, 
have  awarded  the  right  to  open  and  close  to  the  landowner.* 

Condemnor's  Eight  to  Open  and  Close.  —  In  other  states  the  opposite 
view  has  been  taken,  and  the  right  has  been  granted  to  the  cor- 
poration or  party  seeking  to  have  the  property  condemned,  either 
upon  the  ground  that  the  statute  giving  the  right  of  condemna- 


1.  Campbell  v.  Roberts,  66  Ga.  733; 
Royce  v.  Gazan,  76  Ga.  79. 

2.  Arkansas. — Springfield,  etc.,  R. 
Co.  V.  Rhea,  44  Ark.  264. 

Colorado.  —  The  statute  places  a  por- 
tion of  the  burden  of  proof  on  both 
parties,  and  an  error  in  awarding  the 
right  is  not  a  substantial  and  prejudi- 
cial error,  sufficient  to  reverse  a  judg- 
ment; but  the  right  ought  probably  to 
be  given  to  the  landowner.  Warner  v. 
Gunnison,  2  Colo.  App.  430. 

Indiana.  —  The  landowner  has  the 
opening  and  conclusion  where  the 
amount  of  damages  is  the  only  ques- 
tion to  be  determined.  Evansville, 
etc..  R.  Co.  V.  Miller,  30  Ind.  2og; 
Grand  Rapids,  etc.,  R.  Co.  v.  Horn,  41 
Ind.  479. 

On  appeal  taken  from  the  assess- 
ment of  damages  by  appraisers  by  the 
landowner  or  by  agreement,  or  by  both 
parties,  he  has  the  right.  Indiana, 
etc.,  R.  Co.  V.  Cook,  102  Ind.  133. 

On  appeal  from  the  report  of  com- 
missioners establishing  a  ditch,  on 
petition  for  its  establishment,  alleging 
that  it  would  benefit  a  public  highway 
and  be  of  public  utility,  when  a  re- 
monstrance is  filed  against  the  report 
the  petitioner  may  open  and  close,  for 
he  must  prove  his  allegations  of  bene- 
fit and  utility.  Neff  v.  Reed,  98  Ind. 
341. 

Massachusetts.  —  Connecticut  River 
R.  Co.  V.  Clapp,  I  Cush.  (Mass.)  559. 

On  a  petition  filed  by  an  agent  of  the 
United  States  to  appropriate  land  for  a 
post  office,  no  question  is  submitted  to 
the  jury  but  the  appraisement  and  valu- 
ation of  the  land,  and  the  burden  of 
that  issue  is  on  the  landowner,  who  is 
entitled  to  open  and  close  without  re- 
gard to  which  party  filed  the  petition. 
Burt  V.  Wigglesworth,  117  Mass.  302. 


A  statute  authorized  a  ferry  company 
to  purchase  land  to  widen  its  slip  or 
pay  such  damages  therefor  as  the  street 
commissioners  of  Boston  should  award, 
with  appeal  to  the  Superior  Court  by 
either  party.  The  landowner  filed  his 
application  wi:h  the  street  commission- 
ers to  have  his  damages  assessed,  and* 
on  appeal  to  the  Superior  Court  he  was 
held  to  be  the  actor  or  plaintiff,  and 
was  awarded  the  right  to  open  and 
close.  Winnisitpmet  Co.  v.  Grueby, 
III  Mass.  543. 

Minnesota.  —  Minnesota  Valley  R. 
Co.  V.  Doran,  17  Minn.  188,  former  ap- 
peal 15  Minn.  230;  St.  Paul,  etc.,  R. 
Co.  V.  Murphy,  19  Minn.  500. 

Missouri.  — It  is  no  abuse  of  discre- 
tion to  permit  the  landowner  to  open 
and  close.  St.  Louis,  etc.,  R.  Co.  v. 
North,  31  Mo.  App.  345;  St.  Louis,  etc., 
R.  Co.  V.  North,  31  Mo.  App.  351. 

Nebraska.  —  The  landowner  must 
open  and  close,  for  in  the  absence  of 
proof  of  damages  he  would  get  judg- 
ment for  no  sum  whatever.  Omaha, 
etc.,  R.  Co.  V.  Walker.  17  Neb.  432; 
Omaha,  etc.,  R.  Co.  v.  Umstead,  17 
Neb.  459. 

New  Jersey.  —  Morris,  etc.,  R.  Co.  v. 
Bonnell,  34  N.  J.  L.  474. 

Ne7v  York.  —  Matter  of  New  York, 
etc.,  R.  Co.,  33  Hun  (N.  Y.)  148,  affirmed 
98  N.  Y.  664.  But  the  order  in  which 
the  commissioners  of  appraisal  hear 
proof  and  argument  is  wholly  within 
their  discretion.  Albany  Northern  R. 
Co.  V.  Lansing,  16  Barb.  (N.  Y.)  68. 

Oregon. — Oregon,  etc..  R.  Co.  v. 
Barlow,  3  Oregon  311. 

South  Carolina.  —  In  the  absence  of 
contrary  direction  by  the  judge,  the 
landowner  claiming  damages  may  open 
and  close.  Charleston,  etc.,  R.  Co.  v. 
Blake,  12  Rich.  L.  (S.  Car.)  634. 
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tion  imposes  the  burden  of  proof  upon  the  condemner,*  or  that 
he  is  entitled  to  the  right  as  being  the  actor  who  instituted  the 
proceedings.* 

3.  Libel  and  Slander  —  Jurisdictions  in  Which  Defendant  Opens  and  Closes. 
—  In  some  states  the  defendant  in  h'bel  and  slander  suits,  when 
his  sole  defense  is  justification,  is  permitted  to  open  and  close 
the  evidence  and  argument,  notwithstanding  the  damages  are 
unliquidated.' 

When  the  Words  Are  Libelous  or  Slanderous  Per  Se,  this  does  not  seem  to 
be  at  variance  with  the  general  rule  that  the  plaintiff  has  the 


1.  Illinois.  —  McReynolds  v.  Burling- 
ton, etc.,  R.  Co.,  io6  111.  152;  South 
Park  Com'rs  v.  School  Trustees,  107 
111.  489. 

Where  the  owner  of  the  property  files 
a  cross-petition  for  damages  to  other 
property  than  that  proposed  to  be  taken 
under  the  petition,  proof  of  these 
damages  is  incumbent  on  the  cross- 
petitioner,  and  the  petitioner  ought  not 
to  be  compelled  to  introduce  evidence 
first  on  this  point.  Hyde  Park  v.  Dun- 
ham, 85  111.  569. 

Ohio.  —  Neff  v.  Cincinnati,  32  Ohio 
St.  215. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Ross, 
4  Tex.  App.  Civ.  Cas.,  §  87. 

If  the  landowner  admits  that  the  rail- 
road is  authorized  to  construct  its  line 
and  that  the  necessity  for  taking  his 
land  exists,  he  is  entitled  to  open  and 
close.  Dallas,  etc.,  R.  Co.  v.  Day.  3 
Tex.  Civ.  App.  353;  Dallas,  etc.,  R. 
Co.  V.  Chenault,  4  Tex.  App.  Civ.  Cas., 

§111. 

Washington.  —  Bellingham  Bay,  etc., 
R.  Co.  V.  Strand,  4  Wash.  311;  Seattle, 
etc.,  R.  Co.  V.  Murphine,  4  Wash.  448; 
Seattle,  etc.,  R.  Co.  v.  Gilchrist,  4 
Wash.  509, 

West  Virginia.  —  Baltimore,  etc.,  R. 
Co.  V.  Pittsburg,  etc.,  R.  Co.,  17  W. 
Va.  812. 

2.  Alabama. — Montgomery  Southern 
R.  Co.  V.  Sayre,  72  Ala.  443. 

Georgia.  —  Harrison  v.  Young,  g  Ga. 
359;  Streyer  v.  Georgia  Southern,  etc., 
R.  Co.,  90  Ga.  56;  Wolff  V.  Georgia 
Southern,  etc.,  R.  Co.,  94  Ga.  555; 
Williams  v.  Macon,  etc.,  R.  Co.,  94  Ga. 
709. 

Tennessee.  —  In  Alio  way  v.  Nash- 
ville. 88  Tenn.  527,  the  Supreme  Court 
of  Tennessee  said:  "  Starting  out  as 
plaintiff,  with  the  onus  upon  it,  the 
petitioner  [the  city  of  Nashville]  should 
be  allowed  to  open  and  close  the  case, 
even  though  the  burden  of  proof  may 


be  shifted  to  the  other  party  on  some 
question  arising  in  the  progress  of  the 
trial.  Concession  by  the  owner  of  the 
petitioner's  right  to  condemn  and  take 
the  particular  lands,  and  contesting  the 
question  of  damages  only,  cannot 
change  the  rule;  nor  can  the  fact  that 
the  owner  alone  appealed  from  the  ap- 
praisement by  the  jury  of  inquest,  for 
on  that  appeal  the  trial  is  de  novo,  and 
the  attitude  of  the  parties  is  the  same 
as  before." 

3.  TuU  V.  David,  27  Ind.  377;  Heil- 
man  v.  Shanklin,  60  Ind.  424;  Palmer 
V.  Adams,  137  Ind.  72;  Hall  v.  Elgin 
Dairy  Co.,  15  Wash.  542. 
.  Maine.  —  This  was  held  doubtingly 
in  Sawyer  v.  Hopkins,  22  Me.  268, 
which  case  was  impliedly  overruled  by 
Johnson  v.  Josephs,  75  Me.  544,  which, 
though  not  an  action  of  libel  or  slan- 
der, was  an  action  for  unliquidated 
damages. 

Massachusetts.  —  In  Flagg  v.  Hobart. 
Quincy  (Mass.)  332,  the  defendant 
pleaded  justification  as  to  part  of  the 
defamatory  matter  and  not  guilty  as  to 
the  rest,  and  it  was  held  that  the  issues 
should  be  tried  separately  and  the  de- 
fendant allowed  to  open  and  close  on 
the  plea  of  justification  and  the  plain- 
tiff on  the  plea  of  not  guilty.  This  is 
no  longer  the  practice.  Dorr  v.  Tre- 
mont  Nat.  Bank,  128  Mass.  359. 

The  Georgia  Statute  gives  the  defend- 
ant the  right  when  he  pleads  justifica- 
tion,, and  this  is  held  to  govern  even 
when  the  general  denial  is  also 
pleaded.  Ransone  v.  Christian,  56  Ga. 
351;  Johnson  v.  Bradstreet  Co.,  81  Ga. 
425.  The  plea,  however,  under  the 
statute,  must  be  strictly  in  justification. 
Horn  V.  Sims,  92  Ga.  421. 

The  Indiana  Statute  allows  the  defend- 
ant in  a  libel  suit  to  plead  as  his  defense 
the  truth  of  the  defamatory  matter  and 
circumstances  in  mitigation  of  dam- 
ages,   and   such    pleas   are  treated  as 
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right  to  open  and  close  in  all  cases  where  he  has  any  proof  to 
make,  for,  the  libel  or  slander  being  admitted,  the  jury  would 
be  prepared  to  consider  the  verdict  without  any  evidence  as  to 
damages.* 

Jurisdictions  in  Which  Plaintiff  Opens  and  Closes.  —  In  other  states  the 
courts  have  adhered  to  the  rule  that  the  plaintiff,  being  required 
to  prove  his  damages,  is  entitled  to  the  right.* 

4.  Actions  on  Money  Demands  —  When  Defendant  Has  the  Eight.  —  In 
all  suits  on  promissory  notes,  bills  of  exchange,  accounts,  insur- 
ance policies,  or  any  other  form  of  money  demands  where  the 
amount  claimed  is  liquidated  and  can  be  ascertained  without  the 
necessity  of  proof,  the  defendant  is  entitled  to  open  and  close 
the  evidence  and  argument  if  he  relies  for  his  defense  solely  on 
affirmative  pleas,  as  payment,'  failure  or  want  of  consideration,  or 
duress,^  set-off  and  counterclaim,*  usur}^®  or  other  pleas  in  bar 
by  way  of  confession  and  avoidance.'' 


pleas  of  justification  by  analogy  in 
disposing  of  the  right.  McCoy  v. 
McCoy,  io6  Ind.  492. 

1.  Gaul  V.  Fleming,  10  Ind.  253; 
Louisville  Courier  Journal  Co.  v. 
Weaver,  (Ky.  1891)  17  S,  W.  Rep.  1018. 

2.  Elder  v.  Oliver,  30  Mo.  App.  575; 
Fry  V.  Bennett,  28  N.  Y.  324;  Burck- 
halter  v.  Coward,  16  S.  Car.  435,  over- 
ruling Anonymous,  1  Hill  L.  (S.  Car.) 
251,  and  Moses  v.  Gatewood,  5  Rich. 
L.  (S.  Car.)  234;  Cunningham  v.  Galla- 
gher, 61  Wis.  170. 

Issae  as  to  Amount  of  Damages.  —  Even 
where  all  allegations  but  the  amount  of 
damages  are  admitted  and  no  special 
damages  are  claimed,  it  has  been  held 
that  the  plaintiff  has  the  right.  Op- 
dyke  V.  Weed,  18  Abb.  Pr.  (N.  Y. 
Supreme  Cl.)  223,  note. 

Issue  as  to  Malice.  —  Where  malice  or 
any  material  element  of  the  plaintiff's 
case,  including  the  amount  of  damages, 
is  denied,  the  right  belongs  to  the 
plaintiff.  Fountain  v.  West,  23  Iowa 
9;  Vifquain  v.  Finch,  15  Neb.  505. 

3.  Mann  v.  Scott,  32  Ark.  593;  Sauls- 
bury  V.  Ford,  5  Houst.  (Del.)  575; 
Huddle  V.  Martin,  54  111.  258;  Kent  r/. 
Mason,  79  111.  540;  Bannister  v.  Jett, 
83  Ind.  129;  Daviess  v.  Arbuckle,  i 
Dana  (Ky.)  525;  Osborne  v.  Kline,  18 
Neb.  344;  McRae  v.  Lawrence,  75  N. 
Car.  289;  Love  v.  Dickerson,  85  N. 
Cer.  5;  Richards  v.  Nixon,  20  Pa.  St. 
19;  Pinson  v.  Puckett,  35  S.  Car.  178; 
Sammons  v.  Hawvers,  25  W.  Va.  678. 

4.  Fairbanks  v.  Irwin,  15  Colo.  366; 
Montgomery  z/.  Hunt,  93  Ga.  438;  Cross 
V.  Pearson,  17  Ind.  612;  List  v.  Korte- 


peter,  26  Ind.  27;  Crabtree  v.  Atchison, 
93  Ky.  338;  Opper  v.  Caillon,  9  Daly 
(N.  Y.)  157;  Hoxie  v.  Greene,  37  How. 
Pr.  (N.  Y.  Supreme  Ct.)  97;  Heaton  v. 
Tracy,  56  N.  Y.  Super.  Ct.  327;  De 
Graff  V.  Carmichael,  13  Hun  (N.  Y.) 
129;  Addison  v.  Duncan,  35  S.  Car. 
165. 

6,  Bowen  v.  Spears,  20  Ind.  146;  In- 
diana State  Board  of  Agriculture  v. 
Gray,  54  Ind.  91;  McCormick  Harvest- 
ing Mach.  Co.  V.  Gray,  100  Ind.  285; 
Lindley  v.  Sullivan,  133  Ind.  588;  Hal- 
lowell  V.  Fawcett,  30  Iowa  491;  Ault- 
man  v.  Falkum,  47  Minn.  414;  Wade 
V.  Hardy,  75  Mo.  394;  Grant  Quarry  Co. 
V.  Lyons  Constr.  Co.,  72  Mo.  App.  530; 
Harley  v.  Fitzgerald,  84  Hun  (N.  Y.) 
305;  Stronach  v.  Bledsoe,  85  N.  Car. 
473;  Bonnell  v.  Jacobs,  36  Wis.  59. 

Answer  Begarded  as  Coonterclaim.  — 
Where  a  pleading  denominated  an 
"  answer  "  is  held  by  the  court  to  be  a 
counterclaim,  there  being  no  issue  on 
the  complaint,  the  defendant  has  the 
right  to  open  and  conclude.  Brower  v. 
Nellis,  16  Ind.  App.  183. 

6.  Harvey  v.  Ellithorpe,  26  111.  418; 
Suiter  v.  Park  Nat.  Bank,  35  Neb.  372; 
Huntington  v.  Conkey,  33  Barb.  (N. 
Y.)  218;  Ayrault  v.  Chamberlain,  33 
Barb.  (N.  Y.)  229. 

7.  Scott  V.  Hull,  8  Conn,  296;  Kimble 
V.  Adair,  2  Blackf.  (Ind.)  320;  Shank 
V.  Fleming,  9  Ind.  189;  Steele  v.  Hin- 
shaw,  14  Ind.  App.  384;  Lindsley  v. 
European  Petroleum  Co.,  3  Lans.  (N. 
Y.)  176;  McShane  v.  Braender,  66 
How.  Pr.  (N.  Y.  City  Ct.)  294;  Plenty 
V.  Rendle,  43  Hun  (N.  Y.)  568;  Consel- 
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5.  Replevin  and  Detinue  —  Issue  as  to  Title.  —  In  actions  of  replevin 
and  detinue,  if  the  title  of  the  plaintiff  to  the  property  is  admitted, 
the  defendant  has  the  right  to  open  and  close;  *  but  if  the  defend- 
ant pleads  property  in  himself,  this  amounts  to  a  denial  of  the 
plaintiff's  title,  and  the  right  belongs  to  him.* 

Where  the  Defendant  Admits  General  Property  in  the  plaintiff,  but  claims 
special  property  in  himself, •**  or  alleges  that  the  plaintiff's  title  is 
fraudulent,*  the  defendant  acquires  the  right. 


yea  v.  Swift,  103  N.  Y.  604;  Norris  v. 
Insurance  Co.  of  North  America,  3 
Yeates  (Pa.)  84;  Martin  v.  Suber,  39  S. 
Car.  525. 

In  Actions  on  Fire-insurance  Policies, 
where  the  defenses  are  breach  of  con- 
dition of  the  policy,  nonoccupancy,  or 
that  the  liability  was  ended  by  the  fall 
of  the  building,  the  plaintiff's  case 
being  admitted,  the  defendant  has  the 
right  to  open  and  close.  Viele  v.  Ger- 
mania  Ins.  Co.,  26  Iowa  10;  Names  v. 
Dwelling  House  Ins.  Co.,  95  Iowa  642; 
Royal  Ins.  Co.  v.  Schwing,  87  Ky.  410. 

In  Actions  on  Life  Policies,  where  the 
only  defenses  are  that  the  policy  was 
obtained  by  false  and  fraudulent  mis- 
representation of  a  material  fact,  or 
death  superinduced  by  use  of  intoxi- 
cating liquors,  or  breach  of  condition  in 
the  policy  rendering  it  void,  the  de- 
fendant has  such  right.  Brennan  v. 
Security  L.  Ins.,  etc.,  Co.,  4  Daly  (N. 
Y.)  2q6;  Beller  v.  Supreme  Lodge,  66 
Mo.  App.  449;  Murray  v.  New  York  L. 
Ins.  Co.,  85  N.  Y.  236. 

Attack  upon  Judgment.  —  When  the 
defense  to  an  action  on  a  judgment  is 
that  the  court  rendering  it  had  no 
jurisdiction  for  want  of  service  or  ap- 
pearance by  the  defendant,  he  has  the 
opening  and  conclusion.  Lowe  v. 
Lowe,  40  Iowa  222. 

Breach  of  Seller's  Warrant.  —  On  a  suit 
fpr  part  purchase  money  of  chattels, 
the  defense  being  that  title  and  sound- 
ness were  warranted,  and  the  title  hav- 
ing failed  and  the  chattels  being 
unsound,  the  defendant  has  such  right. 
Tipton  V.  Triplett,  i  Mete.  (Ky.)  570. 

Payment  and  Discharge.  —  And  so  in  a 
suit  against  partners,  the  defense  being 
the  dissolution  of  the  partnership  and 
assumption  of  the  debt  by  a  partner 
other  than  the  defendant,  and  payment 
and  discharge  of  the  debt  sued  for. 
Millerd  v.  Thorn,  56  N.  Y.  402. 

Action  on  Oaming  Contract. —  In  a  suit 
on  a  promissory  note,  the  defense  being 
that  the  note  was  fo,r  money  won  from 
the  defendant  by  gaming,  the  defend- 


ant  has   such    right.       Carrington    v. 
Allen,  87  N.  Car.  354. 

Or  he  has  the  right  where  the  de- 
fense was  that  the  note  was  given  in 
settlement  of  a  balance  due  upon 
transactions  on  the  board  of  trade  of 
Chicago,  and  was  void  under  the  stat- 
ute against  option  dealing  in  grain. 
Gardner  v.  Meeker,  169  111.  40. 

1.  Vance  v.  Vance,  2  Mete.  (Ky.)  581, 
in  which  case  the  defendant  admitted 
the  plaintiffs'  possession  of  a  slave  and 
the  taking  her  from  their  possession, 
but  claimed  that  she  was  the  property 
of  his  wife.  He  was  granted  the  right 
on  the  ground  that  the  possession  was 
prima  facie  evidence  of  title,  and  the 
duty  of  repelling  the  presumption  aris- 
ing therefrom  devolved  upon  him. 

2.  Denny  z/.  Booker,  2  Bibb  (Ky.)  427; 
Belknap  v.  Wendell,  21  N.  H.  175; 
Marsh  V.  Pier,  4  Raw!e(Pa.)  273;  Hen- 
derson V.  Casteel,  3  Cranch  (C.  C.)  365. 

3.  McLees  v.  Felt,  11  Ind.  218,  in 
which  case  the  defendant  claimed  a 
lien  on  the  goods  replevied  for  freight 
and  the  consequent  right  of  possession, 
and  it  was  held  that  questions  as  to 
the  value  of  the  property  and  damages 
for  its  detention  were  merely  incidental 
to  the  main  issue  as  to  the  right  of  pos- 
session. 

4.  Bixby  v.  Carskaddon,  70  Iowa  726. 

Where  Property  Levied  On  by  Execu- 
tion was  replevied,  and  the  defendant 
set  up  facts  estopping  the  plaintiff  from 
claiming  that  the  property  was  not  his 
or  subject  to  execution,  he  was  ac- 
corded the  right.  Colwell  v.  Brower, 
75  111.  516. 

Beplevin  of  Cattle  Distrained.  —  When 
cattle  or  goods  distrained  for  rent  in 
arrear  are  replevied  and  the  only  issue 
is  on  plea  of  avowry  of  rent  in  arrear, 
the  right  belongs  to  the  defendant, 
Jackson  v.  Delaplaine,  6  Houst.  (Del.) 
358;  Kearney  v.  Gough,  5  Gill  &  J. 
(Md.)  457,  obiter. 

But  in  replevin  on  avowry  of  rent  in 
arrear,  when  the  plea  is  no  rent  in 
arrear   the   burden   is  on  the  plaintiff. 
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6.  Trespass  —  Pleas  Conferring  Eight  on  Defendant.  —  It  has  been  held 
that  in  actions  for  damages  for  trespass  to  the  person,  when  the 
defendant  pleads  justification,  as  son  assault  demesne,  he  is  entitled 
to  open  and  close,*  The  pleas  of  liberum  tenejnentiim  in  trespass 
to  land  *  and  of  justification  in  trespass  for  taking  goods  '  confer 
the  same  privilege.  The  contrary  rule  has  been  emphatically 
asserted  for  the  reason  that  the  damages  are  unhquidated.* 

7.  Will  Contests  —  nights  of  Proponents.  —  In  cases  where  the 
validity  of  a  will  is  contested  for  any  reason,  as  on  an  issue  of 
devisavit  vel  non,  the  prevailing  rule  in  the  United  States  is  that 
the  proponents  of  the  will  have  the  opening  and  conclusion  of 
the  evidence  and  argument,  because  it  is  necessary  that  some 
proof  be  introduced  to  establish  the  will,*  even  in  cases  where  a 


Hungerford   v.  Burr,  4  Cranch  (C.  C.) 

349- 

The  plea  of  no  rent  in  arr^ar  admits 
the  demise  as  laid  in  the  avowry. 
Greer  v.  Nourse,  4  Cranch  (C.  C.)  527. 

Where  the  plaintiff  alleged  that  cer- 
tain cattle  replevied  were  taken  ille- 
gally by  the  defendant,  and  the  latter 
avowed  the  taking  on  his  soil  and  free- 
hold damage  feasant,  the  plaintiff  ten- 
dered an  issue  by  replying  that  soil 
and  freehold  were  in  a  third  party  and 
was  awarded  the  right.  Thurston  v. 
Kennett,  22  N.  H.  151. 

Where  cattle  were  impounded  and 
the  issue  arose  on  the  question  of  the 
tender  of  the  amount  claimed  as  dam- 
ages and  the  fees  of  impounding,  the 
right  was  given  to  the  plaintiff.  Bills 
V.  Vose.  27  N.  H.  2X2. 

1.  Seymour  v.  Bailey,  76  Ga.  338; 
Strickland  v.  Atlanta,  etc.,  R.  Co.,  99 
Ga.  124;  Sodousky  v.  McGee,  4  J.  J. 
Marsh.  (Ky.)  267;  Goldsberry  v.  Stute- 
ville,  3  Bibb  (Ky.)  345;  Kells  v.  Davis, 
57  111.  261;  Chicago,  etc.,  R.  Co.  v. 
Bryan,  90  111.  126;  Downey  v.  Day,  4 
Ind.  531;  McKenzie  v.  Milligan,  i  Bay 
(S.  Car.)  248. 

2.  Caskey  v.  Lewis,  15  B.  Mon.  (Ky.) 
27;  Davis  V.  Mason,  4  Pick.  (Mass.) 
156;  Leech  v.  Armitage,  2  Dall.  (Pa.) 
125;  Singleton  v.  Millet,  i  Nott  &  M. 
(S.  Car.)  355. 

3.  Bangs  v.  Snow,  i  Mass.  181; 
Seavy  v.  Dearborn,  19  N.  H.  351. 

4.  Johnson  v.  Josephs,  75  Me.  544; 
Young  V.  Highland,  9  Gratt.  (Va.)  16. 

Jostification  of  Trespass  to  Person.  — 
The  court  may  in  its  discretion  give 
the  right  to  the  defendant  when  he 
pleads  justification  in  trespass  to  the 
person.  Dragoo  v.  Whisner,  31  Ohio 
St.  192. 


5.  Alabama.  —  McCutchen  v.  Log- 
gins,  109  Ala.  457. 

Connecticut. —  Comstock  v.  Hadlyme 
Ecclesiastical  Soc,  8  Conn.  254.. 

Delaware. — Jamison  v.  Jamison,  3 
Houst.  (Del.)  108,  overruling  Davis  v. 
Rogers,  i  Houst.  (Del.)  44. 

Georgia.  —  Potts  v.  House,  6  Ga.  324. 

Illinois.  —  Taylor  v.  Cox,  153  111.  220. 

Maine.  —  Ware  v.  Ware,  8  Me.  42. 

Massachusetts.  -. —  Blaney  v.  Sargeant. 
I  Mass.  335;  Buckminster  v.  Perry,  4 
Mass.  593;  Brooks  v.  Barrett,  7  Pick. 
(Mass.)  94;  Crowninshield  v.  Crownin- 
shield,  2  Gray  (Mass.)  524. 

Michigan.  —  Taff  v.  Hosmer,  14 
Mich.  309;  Aikin  v.  Weckerly,  19 
Mich.  482;  Kempsey  v.  McGinniss.  21 
Mich.  123. 

Missouri.  —  Cravens  v.  Faulconer.  28 
Mo.  19;  Harvey  v.  SuUens,  56  Mo.  372, 
overruling  Farrell  v.  Brennan,  32  Mo. 
328;  McCIintock  v.  Curd,  32  Mo.  411, 
and  Harris  v.  Hays,  53  Mo.  93. 

Nebraska.  —  Seebrock  v.  Fedawa,  30 
Neb.  424. 

New  Hampshire.  —  Boardman  v. 
Woodman,  47  N.  H.  120;  Hardy  v. 
Merrill,  56  N.  H.  227. 

North  Carolina.  —  Mayo  v.  Jones,  78 
N.  Car.  402. 

Ohio.  —  Brown  ».  GriflSths,  ir  Ohio 
St.  329;  Banning  v.  Banning,  12  Ohio 
St.  437. 

South  Carolina.  — Ex  p.  Brock,  37  S. 
Car.  348. 

Tennessee.  —  Puryear  v.  Reese,  6 
Coldw.  (Tenn.)  21;  Porter  v.  Camp- 
bell, 2  Baxt.  (Tenn.)  81;  McBee  v. 
Bowman,  89  Tenn.  132. 

Texas.  —  Kennedy  v.  Upshaw,  66 
Tex.  442. 

Virginia.  —  Coalter  v.  Bryan,  I 
Gratt.  (Va.)  18. 
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bill  is  filed  to  set  aside  a  will  already  probated ;  *  though  the 
reason  of  this  rule  is  not  apparent,  for  it  would  seem  that  after 
probate  the  will  should  be  presumed  to  be  valid. 

Two  Wills  Offered  for  Probate.  —  Where  a  will  has  already  been  pro- 
bated and  a  later  will  is  offered  for  probate,  the  proponent  of  the 
later  will  has  the  burden  of  proof  and  enjoys  the  right.* 

Eights  of  Contestants.  —  In  some  jurisdictions,  however,  the  con- 
testants, caveators,  or  assailants  of  the  will,  as  they  are  variously 
designated,  hav«  been  permitted  to  open  and  close,  especially 
where  the  formal  execution  of  the  will  was  admitted.' 

V.  Miscellaneous  Rules  —  1.  Trial  De  Novo  on  Appeal  —  No 
Distinction  Made.  —  Where  there  is  a  trial  de  novo  on  appeal  the  same 
rules  are  to  be  applied  as  if  the  cause  had  been  instituted  in  the 
appellate  court,  for  the  attitude  of  the  parties  remains  the  same.* 


West  Virginia.  —  Nicholas  v.  Kersh- 
ner,  20  W.  Va.  251;  Kerr  v.  Lunsford, 
31  W.  Vii.  659. 

The  Beason  of  the  Bnle  is  well  stated 
in  Syme  v.  Broughton,  85  N.  Car.  367: 
"  The  proof  of  the  will  must  be  under 
the  control  of  the  court,  and  it  is  the 
duty  of  the  court  to  have  a  watchful 
care  over  the  trial  of  the  issue,  to  see 
that  the  will  is  proved  according  to  the 
requirements  of  the  law;  and  it  would 
be  as  great  a  dereliction  of  duty  on  the 
part  of  a  court  to  permit  the  will  to  go 
to  probate  without  an  examination  of 
the  subscribing  witnesses  upon  oath  as 
to  allow  the  verdict  of  the  jury  to  stand 
in  favor  of  a  will  when  it  was  attested 
by  only  one  subscribing  witness." 

Affirmative  Thrown  on  Proponent  by 
Contestant.  —  Where  an  issue  is  made 
up  at  the  instance  or  with  the  acqui- 
escence of  the  contestant,  giving  the 
affirmative  to  the  proponents,  the  right 
belongs  to  them.  Raudebaugh  v. 
Shelley,  6  Ohio  St.  307. 

1.  Mathews  v.  Forniss,  91  Ala.  157; 
Riggs  V.  Wilton,  13  111.  15;  Bevelot 
V.  Lestrade,  153  111.  625;  Vancleave  v. 
Beam,  2  Dana  (Ky.)  155;  Higdon  v. 
Higdon,  6  J.  J.  Marsh.  (Ky.) 49;  Rogers 
V.  Thomas,  i  B.  Mon.  (Ky.)  390. 

Admission  of  Ezecntion  of  Will.  —  In 
Singleton  v.  Singleton,  8  Dana  (Ky.) 
315,  the  contestant  admitted  the  due 
execution  of  the  paper  purporting  to  be 
a  will  and  was  allowed  to  open  and 
close. 

2.  Rogers  v.  Diamond,  13  Ark.  474; 
McBee  v.  Bowman,  89  Tenn.  132. 

Bill  to  Set  Aside  Bevocatory  Will.  — 
Where  a  paper  purporting  to  be  a  will 
and  another  paper  of  later  date  revok- 
ing the  former  had  both  been  admitted 


to  probate,  and  a  bill  was  filed  to  have 
the  will  of  Hevocation  set  aside  and  the 
will  declared  valid,  the  proponents  of 
the  will  were  given  the  right,  although 
the  defendants  filed  a  cross-bill  to  set 
up  the  will  of  revocation  and  have  the 
will  declared  void  and  its  probate  set 
aside.     Bardell  v.  Brady,  172  111.  420. 

Two  Wills  Propotmded  —  Consolidation 
of  Causes.  —  In  Roulett  v.  Mulherin, 
100  Ga.  591,  it  was  held  that  where  two 
wills  were  offered  for  probate,  the  two 
cases  should  be  heard  together  and 
the  opening  and  conclusion  granted 
to  the  party  first  filing  his  application 
for  the  probate  of  his  paper. 

3.  McDaniel  v.  Crosby,  19  Ark.  533; 
Tobin  t/.  Jenkins,  29  Ark.  151;  Perry  v. 
Bland,  4  Ind.  297;  Moore  v.  Allen,  5 
Ind.  521;  Townshend  v.  Townshend, 
7  Gill  (Md.)  10;  Edelen  v.  Edelen.  6 
Md.  288;  Higgins  v.  Carlton,  28  Md. 
115;  Stocksdale  v.  CuUison,  35  Md. 
322;  Dunlop  V.  Peter,  i  Cranch  (C. 
C.)  403;  Carrico  v.  Kirby,  3  Cranch 
(C.  C.)  594. 

Effect  of  Contestant's  Admissions. — 
When  the  contestant  relieves  the  ex- 
ecutor of  all  burden  of  proving  the 
statutory  requisites  of  a  will  by  his  ad- 
missions, the  latter  has  the  opening 
and  conclusion,  for  without  proof  he 
would  fail.  Patten  v.  Cilley,  46  Fed. 
Rep.  892. 

4.  Comstock  v.  Hadlyme  Ecclesiasti- 
cal Soc,  8  Conn.  254;  Potts  v.  House, 
6  Ga.  324;  Harrison  v.  Young,  g  Ga. 
359;  Indiana,  etc.,  R  Co..  v.  Cook.  102 
Ind.  133;  Buckminster  v.  Perry,  4 
Mass.  593;  Brooks  v.  Barrett,  7  Pick. 
(Mass.)  94;  Connecticut  River  R.  Co. 
V.  Clapp,  I  Cush.  (Mass.)  559;  Winni- 
simmet  Co.  v.  Grueby,  iii  Mass.  543; 
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2.  After  Consolidation  of  Actions  —  Discretion  of  Coart.  —  When  suits 
involving  the  same  facts^  or  issues  are  consoHdated  and  tried 
together,  the  order  of  argument  is  in  the  discretion  of  the  court.* 

3.  Scope  of  Opening  and  Eeply.  —  See  article  ARGUMENTS  OF 
Counsel,  vol.  2,  p.  706  et  seq. 

4.  Waiver  of  Bight  —  By  Fermittiiig  Adversary  to  Assame  Barden  of 
Proof.  —  If  the  party  entitled  to  the  right  permits  his  adversary  to 
assume  the  burden  of  proof  without  objection,*  or  declines  to. 
assume  it  himself  when  directed  to  by  the  court,'  he  will  be  con- 
sidered to  have  waived  the  right,  except  where  it  is  conferred  by 
statute.* 

Extent  of  Waiver.  —  The  Cases  are  in  conflict  as  to  whether  or  not 
the  waiver  of  the  right  to  open  is  a  waiver  of  the  right  to  close.* 


Boardman  v.  Woodman,  47  N.  H.  120; 
Bennett  v.  Sandifer,  15  S.  Car.  418; 
Alloway  v.  Nashville,  88  Tenn.  510. 

The  Admission  of  the  Plaintiffs  Case  on 
appeal  from  a  trial  justice  has  been 
held  not  to  entitle  the  defendant  to  the 
right,  because  the  case  stands  for  trial 
upon  the  pleadings  as  presented  in  the 
justice's  court.  Mitchell  v.  Fowler,  21 
S.  Car.  2q8. 

Appeal  from  Cotinty  Stirveyor's  Assess- 
ments. —  Where  an  appeal  is  allowed  to 
the  Circuit  Court  from  assessments 
made  by  the  county  surveyor,  he  must 
assume  the  burden  of  proof  and  open 
and  close.  Stingley  v.  Nichols,  131 
Ind.  214. 

On  an  Appeal  from  a  Probate  Order  dis- 
tributing an  estate,  the  claimants  of  the 
shares  are  entitled  to  open  and  close. 
Jeter  v.  Moore,  17  R.  I.  85. 

In  Coarts  of  Error.  —  In  courts  for 
the  correction  of  errors  the  appellant 
always  commences  and  concludes,  for 
the  question  tried  is  whether  or  not  the 
lower  court  proceeded  correctly.  Steele 
V,  Price,  5  B.  Mon.  (Ky.)  58. 

On  Cross-appeals  in  Kentucky  the  order 
of  argument  is  as  follows:  The  coun- 
sel for  the  plaintiff  below  opens  on 
errors  assigned  in  his  behalf;  the  coun- 
sel for  the  defendant  below  answers 
this  argument  and  opens  on  his  assign- 
ments; the  counsel  for  the  plaintiff  is 
next  heard  in  maintaining  his  assign- 
ments and  answering  the  defendant's; 
and  finally  the  defendant's  counsel  con- 
cludes in  reply  upon  his  assignments. 
Chapline  v.  Moore,  7  T.  B.  Mon.  (Ky.) 
187. 

1.  Boykin  v.  Epstein,  94  Ga.  750; 
Henry  Gaus,  etc.,  Mfg.  Co.  v.  Magee, 
etc..  Mfg.  Co.,  42  Mo.  App.  307. 

When  a  Fund  in  Coort  Is  Claimed  by 


several  parties,  all  of  whom  introduce 
evidence,  the  order  of  argument  rests 
in  the  discretion  of  the  court.  Loudon 
V.  Coleman,  62  Ga.  147. 

2.  Arthur  v.  Gordon  County,  67  Ga. 
220;  Fidelity  Banking,  etc.,  Co.  v. 
Kangara  Valley  Tea  Co.,  95  Ga.  172; 
Bowen  v.  Spears,  20  Ind.  146;  Sherman 
V.  Hale,  76  Iowa  383;  Brooks  I'.Dutcher, 
22  Neb.  655;  Higdon  v.  Higdon,  6  J.  J. 
Marsh.  (Ky.)  49;  Wheatly  v.  Phelps,  3 
Dana  (Ky.)303;  Edwards  v.  Murray,  5 
Wyoming  153;  Frey  v.  Mathias,  (Ky. 
1897)  38  S.  W.  Rep.  871. 

When  Bight  Mast  Be  Claimed.  —  The 
right  must  be  claimed  before  the  trial 
has  commenced  and  the  opening  state- 
ments of  counsel  have  been  made. 
Kassing  v.  Walter,  (Iowa  1896)  65  N. 
W.  Rep.  832. 

The  defendant  cannot  withdraw  the 
general  issue  and  obtain  the  right  after 
the  plaintiff's  counsel  has  begun  his 
argument  by  addressing  the  court. 
Valley  Mut.  L.  Assoc,  v.  Teewalt,  79 
Va.  421. 

It  is  too  late  to  demand  the  conclu- 
sion when  there  has  been  one  argument 
and  reply.  McKibbon  v.  Folds,  38  Ga. 
235- 

If  counsel  are  asked  if  they  desire  to 
make  any  argument  and  do  not  reply, 
this  is  a  waiver  of  the  right  to  any 
argument.     Piatt ».  Head,  35  Kan.  282. 

No  Assomption  of  Barden  of  Proof.  — 
The  exercise  of  the  right  to  open  and 
close  is  not  an  assumption  of  the  bur- 
den of  proof.  Shaw  v.  Abbott,  60  N. 
H.  564. 

3.  James  v.  Kiser,  65  Ga.  515. 

4.  Ransone  v.  Christian,  56  Ga.  351; 
Perry  v.  Bland,  4  Ind.  297. 

5.  Alabama. — In  Grady  ».  Hammond, 
21  Ala.  427,  it  was  held  that  the  con- 
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Submission  of  Cause  Without  Argument.  —  The  defendant  may  deprive 
the  plaintiff  of  the  right  to  close  by  submitting  his  case  without 
argument.* 

VI.  Effect  of  Denial  of  Right  —  conflict  as  to  whether  BeversiWe 
Error.  —  In  some  states  it  is  held  that  when  a  party  is  improperly 
denied  the  right  to  open  and  close  he  is  deprived  of  a  substantial 
right,   and  the  refusal  is  reversible  error,*  while  in  others  the 

Kentucky.  —  Churchill  v.  Rogers, 
Hard.  (Ky.)  190;  Caskey  v.  Lewis,  15 
B.  Mon.  (Ky.)  27;  Brown  v.  Morris,  3 
Bush  (Ky.)  81;  Royal  Ins.  Co.  r. 
Schwing,  87  Ky.  410;  Wright  v.  North- 
western Mut.  L.  Ins.  Co.,  91  Ky.  208; 
Lucas  V.  Hunt,  91  Ky.  279;  Crabtree 
V.  Atchison,  93  Ky.  338;  Louisville 
Courier  Journal  Co.  v.  Weaver,  (Ky. 
1891)  17  S.  W.  Rep.  1018.  In  Memphis, 
etc..  Packet  Co.  v.  Nagel,  97  Ky.  9,  it 
was  held  that"  confusion  "  in  the  argu- 
ment of  the  case  by  several  counsel  is 
not  reversible  error,  the  verdict  being 
proper  under  the  facts. 

Louisiana.  —  A  bat  v.  Sigura,  5  Martin 
N.  S.  (La.)  73. 

Maine.  —  Johnson  v.  Josephs,  75 
Me.  544. 

Maryland.  —  Edelen  v.  Edelen,  6 
Md.  288. 

Massachusetts.  —  Spaulding  v.  Hood, 
8  Cush.  (Mass.)  602;  Merriam  v.  Cun- 
ningham, II  Cush.  (Mass.)  40. 

Nebraska.  —  Olds  Wagon  Co.  v.  Ben- 
edict, 25  Neb.  372;  Suiter  v.  Park  Nat. 
Bank,  35  Neb.  372;  Hickman  z'.  Layne, 
47  Neb.  177. 

New  York.  —  Brennan  v.  Security  L. 
Ins..  etc.,  Co.,  4  Daly  (N.  Y.)  296; 
Penhryn  Slate  Co.  v.  Mever,  8  Daly  (N. 
Y.)  61;  Opper  V.  Caillon,'9Daly  (N.  Y.) 
157;  Huntington  v.  Conkey,  33  Barb. 
(N.  Y.)  218;  Heaton  v.  Tracy.  56  N.  Y. 
Super.  Ct.  327;  Millerd?'.  Thorn,  56  N. 
Y.  402;  Plenty  v.  Rendle,  43  Hun  (N. 
Y.)  568;  Murray  v.  New  York  L.  Ins. 
Co.,  85  N.  Y.  236;  Conselyea  v.  Swift. 
103  N.  Y.  604;  Lake  Ontario  Nat.  Bank 
V.  Judson,  122  N.  Y.  278;  Parrish  v. 
Sun  Printing,  etc.,  Assoc,  6  N.  Y. 
App.  Div.  585,  overruling  Fry  v.  Ben- 
nett, 28  N.  Y.  324. 

North  Carolina.  —  Hudson  v.  Wether- 
ington,  79  N.  Car.  3;  Stronach  v.  Bled- 
soe, 85  N.  Car.  473. 

South  Carolina.  —  Singleton  v.  Millet, 
I  Nott  &  M.  (S.  Car.)  355;  Bennetts. 
Sandifer,  15  S.  Car.  418;  Addison  v. 
Duncan,  35  S.  Car.  165. 

Texas.  —  Belt  v.  Raguet,  27  Tex.  471 ; 
Ney  V.  Rothe,  61  Tex.  374;  Gulf,  etc., 
R.  Co.  V.  Ross,  4  Tex.  App.  Civ.  Cas., 


elusion  is  waived  by  the  waiver  of  the 
opening;  and  the  same  rule  was  inti- 
mated in  Chamberlain  r.  Gaillard,  26 
Ala.  504,  and  Montgomery  Southern  R. 
Co.  V.  Sayre,  72  Ala.  443. 

Illinois  and  Nebraska.  —  The  opposite 
view  is  taken  in  Trask  v.  People,  151 
111.  523,  and  Hickman  v.  Layne,  47 
Neb.  177. 

Wisconsin.  —  In  Brown  v.  Swineford, 
44  Wis.  282,  where  the  plaintiff  waived 
the  opening,  it  was  said:  "  A  very 
strict  rule  might  hold  this  to  give  the 
other  side  the  right  to  close.  If  such  a 
waiver  should  still  leave  the  closing 
argument  to  the  plaintiff,  it  certainly 
confined  it  to  a  strict  reply  to  the  de- 
fendant's argument,  excluding  general 
discussion  of  the  case." 

Missouri  Statute.  —  Under  the  statute 
in  Missouri,  the  prosecuting  officer  is 
required  to  open  and  close  the  argu- 
ment, and  this  has  been  construed  to 
mean  that  he  cannot  close  unless  he 
also  opened.  State  v.  Honig,  78  Mo. 
249. 

1.  Tyre  v.  Morris,  5  Harr.  (Del.)  3. 
Submission  Proposed  After  Opening.— 

But  where  the  defendant,  after  the 
opening,  proposed  to  submit  the  case 
without  further  argument,  it  was  held 
not  error  to  permit  further  argument, 
as  the  proposition  should  have  been 
made  before  the  argument  commenced. 
State  V.  Stewart,  9  Nev.  120. 

2.  Arkansas.  —  Tobin  v.  Jenkins,  29 
Ark.  151;  Mann  v.  Scott,  32  Ark.  593; 
Mansur,  etc..  Implement  Co.  v.  Davis, 
61  Ark.  627.  overruling  Pogue  v. 
Joyner,  7  Ark.  462. 

Georgia.  —  Royce  v.  Gazan,  76  Ga.  79. 

Indiana.  —  Downey  v.  Day,  4  Ind. 
531;  Moore  v.  Allen,  5  Ind.  521;  How- 
ard V.  Cobb,  6  Ind.  5;  Haines  v.  Kent, 
II  Ind.  126;  Bowen  v.  Spears,  20  Ind. 
146;  Judah  V.  Vincennes  University, 
23  Ind.  273;  Cox  V.  Vickers,  35  Ind.  27; 
Hill  V.  Perry,  82  Ind.  28;  Bannisters. 
Jett,  83  Ind.  129;  Peed  v.  Brenneman, 
89  Ind.  252;  Kinney  v.  Dodge,  loi  Ind. 
573;  McCoy  v.  McCoy,  106  Ind.  492; 
Boyd  V.  Smith,  15  Ind.  App.  324; 
Brower  v.  Nellis,  16  Ind.  App.  183. 
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Denial  of  RighL 


deprivation  of  the  privilege  is  treated  by  appellate  courts  as  a 
mitter  of  practice  in  the  discretion  of  the  trial  court,  and  not  sub- 
ject to  review  except  where  there  has  been  an  abuse  of  discretion 
whereby  the  party  entitled  to  the  right  has  suffered  injury  or 
been  prejudiced.* 

statutes  Disposing  of  the  Order  of  Argument  or  introduction  of  evidence 
have  been  construed  as  mandatory,  in  which  case  it  is  error  to 
depart  from  the  order  prescribed,*  or  as  merely  declaratory  and 
consequently  leaving  the  discretion  of  the  court  unembarrassed,' 

The  Party  Granted  the  Privilege  cannot  complain  in  any  case,  although 
it  is  improperly  given  to  him,  for  it  is  rather  to  his  advantage 
than  to  his  detriment.* 


§  87.  Contra,  Higgs  v.  Garrison,  (Tex. 
Civ.  App.  1894)  27  S.  W.  Rep.  34.  In 
Ramsey  v.  Thomas,  14  Tex.  Civ.  App. 
431,  it  was  held  that  the  refusal  of  the 
right  is  reversible  error  where  the  evi- 
dence is  conflicting,  for  the  '_court  can- 
not say  that  the  refusal  was  not  preju- 
dicial. 

Washington.  —  Bellingham  Bay,  etc., 
R.  Co.  V.  Strand,  4  Wash.  311;  Hall  v. 
Elgin  Dairy  Co.,  15  Wash.  542. 

West  Virginia.  —  Sammons  v.  Haw- 
vers,  25  W.  Va.  678. 

1.  Colorado.  —  The  rule  seems  to  be 
limited  to  condemnation  cases.  War- 
ner V.  Gunnison,  2  Colo.  App.  430. 

Connecticut.  —  Scott  v.  Hull,  8  Conn. 
296;  Weed's  Appeal,  35  Conn.  452. 

Illinois.  —  Huddle  v.  Martin,  54  111. 
258;  Kells  w.  Davis,  57  111.  261;  Hyde 
Parke  v.  Dunham,  85  III.  569;  Carpen- 
ter V.  Joliet  First  Nat.  Bank,  1 19  111.  352. 

Iowa.  —  Smith  v.  Coopers,  9  Iowa 
376;  Woodward  v.  Laverty,  14  Iowa 
381;  Fountain  v.  West,  23  Iowa  9; 
Viele  V.  Germania  Ins.  Co.,  26  Iowa 
10;  Ash  worth  v.  Grubbs,  47  Iowa  353; 
Delaware  County  Bank  v.  Duncombe, 
48  Iowa  488;  Dent  v.  Smith,  53  Iowa 
262;  Van  Horn  v.  Smith,  59  Iowa  142; 
White  V.  Adams,  77  Iowa  295. 

Minnesota.  —  The  statute  (Gen.  Stat. 
1878,  c.  66,  §  227)  allows  the  exercise 
of  discretion  in  directing  the  order  of 
argument.  Minnesota  Valley  R.  Co. 
V.  Doran,  17  Minn.  188;  Aultman  v. 
Falkum,  47  Minn.  414;  Paine  v.  Smith, 
33  Minn.  495. 

Missouri.  —  Wade  v.  Scott,  7  Mo. 
509;  Tibeau  v.  Tibeau,  22  Mo.  77; 
Reichard  v.  Manhattan  L.  Ins.  Co.,  31 
Mo.  518;  Farrell  v.  Brennan,  32  Mo. 
328;  McCliniock  v.  Curd,  32  Mo.  411; 
Lucas  V.  Sullivan,  33  Mo.  389;  Harvey 
V.  Sullens,  56  Mo.  372;  Meredith  v. 
Wilkinson,  31  Mo.  App.  i;  Beller  v. 
Supreme    Lodge,    66   Mo.    App.    449. 


Contra,  Grant  Quarry  Co.  v.  Lyons 
Constr.  Co.,  72  Mo.  App.  530. 

New  Hampshire.  —  Schoff  v.  Laithe, 
58  N.  H.  503,  overruling  Probate  Judge 
V.  Stone,  44  N.  H.  593. 

New  Jersey.  —  Morris,  etc.,  R.  Co.  v. 
Bonnell,  34  N.  J.  L.  474, 

Ohio.  —  Lexington  F.,  etc.,  Ins.  Co. 
V.  Paver,  16  Ohio  324;  Montgomery  v. 
Swindler,  32  Ohio  St.  224. 

Pennsylvania.  —  Amelong  v.  Dor- 
neyer,  16  S.  &  R.  (Pa.)  323;  Hartman 
V.  Keystone  Ins.  Co.,  21  Pa.  St.  466; 
Smith  V.  Frazier,  53  Pa.  St.  226. 

Virginia.  —  Steptoe  v.  Harvey,  7 
Leigh  (Va.)  501 ;  Valley  Mut.  L.  Assoc. 
V.  Teewalt,  79  Va.  421. 

Wisconsin.  —  Marshall  v.  American 
Express  Co.,  7  Wis.  i;  Second  Ward 
Sav.  Bank  v.  Shakman,  30  Wis.  333; 
Austin  V.  Austin,  45  Wis.  526. 

United  States.  —  The  action  of  the 
court  in  ordering  the  argument  cannot 
be  assigned  as  error.  Day  v.  Wood- 
worth,  13  How.  (U.  S.)  363;  Hall  V. 
Weare,  92  U.  S.  728;  Lancaster  v.  Col- 
lins, 115  U.  S.  222. 

2.  Heffron  v.  State,  8  Fla.  73;  Ashing 
V.  Miles,  16  Ind.  329;  Sanders  v. 
Bridges,  67  Tex.  93. 

3.  Preston  v.  Walker,  26  Iowa  205. 
This  question  is  purposely  left  opea 

in  Young  v.  Newark  F.  Ins.  Co.,  59 
Conn.  41. 

4.  Paine  v.  Smith,  33  Minn.  495; 
Ayrault  v.  Chamberlain',  33  Barb.  (N. 
Y.)  229;  Martin  v.  Suber,  39  S.  Car. 
525;  Shirley  v.  State,  37  Tex.  Crim. 
Rep.  475- 

Estoppel  to  Complain  of  Error.  —  Where 
the  defendant  asked  for  and  assumed 
the  burden  of  proof  on  the  trial,  and 
opened  and  closed  the  argument,  it 
was  held  that  he  could  not  complain  of 
the  error,  if  it  was  an  error,  which 
arose  from  his  own  acts.  Bemis  v. 
Horner,  165  111.  347. 
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OPENING,  AMENDING,  AND  VACATING 
JUDGMENTS. 

By  S.  B.  Fisher. 

I.  Scope  of  Article,  204. 

n.  CONTBOL  OF  GOUBT  OVEB  JUDOMEKTS,  20$. 

1.  During  Term,  205. 

a.  In  General,  205.  ' 

b.  Continuance  of  Proceedings  Commenced  During   Term^ 

208. 

2.  After  Term,  209. 

a.  As  to  Matters  of  Substance,  209. 

(i)  Amendments  and  Corrections,  209. 

(a)   The  General  Rule,  209. 

(J))  Apparent  Exceptions,  214. 
(2)  Opening  and  Vacating,  216. 

b.  As  to  Clerical  Errors,  220. 

(i)  ///  General,  220. 

(2)  In  What  Respects  Amendable,  223. 

(3)  How  Amendment  Made,  225. 

(4)  Source  of  Amendment,  226. 

3.  Amendment  or  Correction  on  Appeal,  228. 

m  Opening  and  Vacating  Judgments,  228. 

1.  I 71  General,  228. 

2.  ^jurisdiction  to  Vacate,  229. 

a.  Court  Which  Rendered  J^udgment,  229. 

b.  Courts  of  Co-ordinate  y^uris diction,  230. 

c.  Vacation  at  Chambers,  231. 

d.  Delegation  of  Power  to  Open  or  Vacate,  232. 

3.  What  J^udgments  May  Be  Vacated,  232. 

a.  In  General,  232. 

b.  Void  jf^udgments,  232. 

c.  y^udgments  on  Offer,  233. 

d.  Consent  judgments,  233. 

e.  Divorce  y^udgments,  233. 
f.   Assigned  J^udgments,  234. 

4.  Grounds,  234. 

a.  Scope  of  Itiquiry,  234. 

b.  At  Common  law,  234. 

c.  Under  Statutes,  244. 

5.  Application,  249. 

a.    Who  May  Apply,  249. 

(i)  General  Rule,  249. 
(2)  Strangers,  250. 
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(3)  Successful  Party,  252. 

(4)  Joint  Defendants,  252. 

(5)  Legal  Representatives ,  253. 

(6)  Unknown  Parties,  253. 

b.  Manner  of  Application,  253. 

(i)  Error  Coram  Nobis,  253. 

(2)  Audita  Querela,  254. 

(3)  Bill  of  Review,  255. 

(4)  Direct  Action,  255. 

(5)  Statutory  Proceedings  by  Complaint  and  Summons ^ 

257- 

(6)  Motion,  257. 

{a)  In  General,  257. 

\b)   Where  Made,  260. 

(J)  Effect  of  Appearance  to  Move,  261. 

(7)  Election  of  Remedies,  262. 

rs)  Action  Begun  under  Former  Practice,  262. 
{9)   Waiver  of  Objection  to  Form  of  Remedy,  262. 

c.  Time  of  Application,  263. 

(i)  In  General,  263. 

(2)  Statutory  Limitations,  264. 

(3)  Laches,  268. 

<f.  Requisites  of  Application,  271. 
{f)  In  General,  271. 

(2)  iVi?  Particular  Form  Requisite ^  272. 

(3)  Must  Be  Written,  272. 

(4)  Affidavit,  272. 

*.  Notice  of  Application,  273. 
(i)  Necessity  ^,273. 

(2)  Waiver,  274. 

(3)  Sufficiency,  275. 

(4)  Service,  276. 

6.  Verified  Answer,  276. 

7.  Affidavit  of  Meritorious  Defense^  277. 

a.    General  Rule,  277. 
^.  Exception,  278. 
f.  Requisites,  279. 

8.  Counter  affidavits,  280. 

9.  Hearing  and  Determination,  281.  , 

a.  Discretion  of  Court,  281. 

(i)  /«  General,  281. 

(2)  Abuse  of  Discretion,  283. 
^.  Rules  of  Decision,  285. 

(i)  /«  General,  285. 

(2)  Burden  of  Proof  ,  286. 

(3)  Verdict  for  Applicant  Must  Be  Sustainable,  a86. 

(4)  Applications  Favored  in  Doubtful  Cases,  286. 

(5)  Granting  Application  on  Grounds  Not  Relied  On, 

287. 
^.  Adjudication  as  to  Ground  of  Application,  287. 
</.  Adjudication  as  to  Valid  Defense,  288. 
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10.  Imposition  of  Terms,  288. 

a.  Power  of  Court  to  Impose,  288. 

b.  What  Terms  May  Be  Imposed,  290. 

c.  Ejfect  of  Noncompliance  with  Terms,  292. 

11.  Indirect  or  Implied  Vacation,  293. 

a.  In  General,  293. 

b.  Entry  of  Additional  judgment,  293. 

12.  Partial  Vacation,  295. 

a.  When  Proper,  295. 

b.  Otie  or  More  Defendants,  295. 

c.  Two  or  More  Distinct  Causes  of  Action^  296. 

13.  Effect  of  Vacating,  296. 

a.  General  Rule,  296. 

b.  As  to  Title  of  Stranger,  298. 

14.  Appeal  from  Decision  o?i  Application,  298. 

a.  When  Appeal  Lies,  298. 

b.  Cannot  Be  Used  to  Extend  Time  for  Appeal  from  'J^udg- 

ment,  300. 

c.  General  Rule  as  to  Review  of  Discretion,  300. 

15.  Second  Application,  300. 

a.  In  General,  300. 

b.  Facts  Knoivn  at  Time  of  First  Application,  302. 

c.  Second  Application  for  Different  Relief,  303. 

d.  Compliance  with  Terms,  303. 

CROSS-REFERENCES. 

As  to  the  Opening  of  Decrees,  and  the  Amendment,  Notification,  and 
Vacation  Thereof,  see  article  DECREES,  vol.  5,  pp.  1002, 
1041. 
Relief  from  Judgments  by  Default,  see  article  DEFA  UL  TS, 

vol.  6,  p.  149. 
Amendment  and   Correction   of  the  Record  of  Judgment,   see 
article  RECORDS. 
And  consult  generally  article  JUDGMENTS,  vol.  11,  p.  796,  and 
the  General  Index  to  this  work. 

L  Scope  of  Abticle.  —  Under  this  title  it  is  intended  to  treat 
generally  the  control  of  a  court  over  its  judgments,  and  its  power 
to  amend,  open,  or  vacate  such  judgments,  both  during  and  after 
the  term  at  which  they  are  rendered.  The  article  will  attempt 
to  show  what  judgments  may  be  opened  or  vacated,  the  grounds 
for  opening  or  vacating,  jurisdiction,  the  manner  of  applying  to 
open  or  vacate,  the  requisites  of  the  application,  the  principles 
governing  the  decision  on  such  application,  and  the  right  to  appeal 
therefrom.  In  regard  to  the  amendment  and  correction  of  judg- 
ments at  a  subsequent  term,  only  the  general  power  of  the  court 
to  do  this  will  be  treated  in  this  article.  As  a  matter  of  fact, 
with  some  apparent  exceptions,  only  the  record  entry  of  the  judg- 
ment may  be  corrected  and  amended  at  a  subsequent  term,  in  the 
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absence  of  a  statute  authorizing  an  amendment  of  the  judgment 
itself.  The  proceeding  to  amend  or  correct  the  judgment  entry 
after  the  expiration  of  the  term  at  which  the  judgment  is  rendered 
will,  therefore,  be  treated  in  another  article.* 

IL  Control  of  Court  over  Judgments  —  1.  During  Term  — 
a.  In  General.  —  A  court  has  full  control  over  its  orders  or 
judgments  during  the  term  at  which  they  are  made,*  and  may, 
upon  sufificient  cause  shown,  in  the  exercise  of  its  sound  discre- 
tion, amend,  correct,  revise,  supplement,  or  vacate  such  judg- 
ments.'     This  doctrine  finds  support   in   an   unbroken   line  of 


1.  See  the  cross-references  immedi- 
ately preceding  the  text. 

2.  Underwood  v.  Sledge,  27  Ark. 
295;  Co.  Litt.  26ort;  3  Black.  Com. 
407. 

Final  Entry  of  Judgment.  —  In  Foster 
V.  Redfield,  50  Vt.  285,  it  was  said: 
"  The  final  entry,  made  by  direction 
of  the  court  on  the  docket  of  a  given 
term  of  court,  is  the  conclusive  evi- 
dence of  the  disposition  made  of  the 
case  for  that  term,  and  that  till  the  de- 
finitive adjournment  of  the  court  for 
such  teim,  what  such  final  entry  shall 
be  is  within  the  control  of  the  court, 
and  that  the  direction  for  that  final 
entry  constitutes  the  disposing  of  the 
case  for  that  term  by  the  court.  What 
judgment  or  order  the  court  will  ren- 
der or  make  in  any  cause  in  a  given 
term  of  the  court  is  within  the  control 
of  the  court  until  such  term  shall  have 
finally  ceased  by  adjournment  without 
day.  Unless  there  be  a  special  order 
for  a  judgment  before  the  term  closes, 
no  j-udgment  is  regarded  as  rendered 
till  the  day  that  closes  the  term.  And 
when  such  special  order  has  been 
made,  it  is  within  the  province  and 
prerogative  of  the  court,  if  it  sees  fit, 
and  on  its  own  motion,  to  change  or 
vacate  that  order  at  any  time  within 
the  term,  unless  it  has  been  acted  on, 
and  rights  and  interests  affected  by 
being  thus  acted  on."  Thus,  if  a  deci- 
sion made  earlier  in  the  term,  but  not 
acted  upon,  be  changed  or  vacated  by 
the  final  entry  directed  by  the  court, 
though  of  its  own  motion,  a  mandamus 
will  not  lie  to  compel  the  court  to  pro- 
ceed to  judgment  in  accordance  with 
the  earlier  decision.  Nor  is  man- 
damus a  remedy  against  an  erroneous 
order  or  judgment. 

3.  Alabama.  —  Neale  v.  Caldwell,  3 
Stew.  (Ala.)  134.;  Acre  v.  Ross,  3  Stew. 
(Ala.)  288;  Johnson  v.  Lattimore,  7 
Ala.  200. 

Arkansas.  —  Underwood    v.    Sledge, 


27  Ark.  295;  McKnight  v.  Strong,  25 
Ark.  212;  King  v.  State  Bank,  9  Ark. 
188:  Ashley  v.  Hyde,  6  Ark.  100. 

California.  —  De  Castro  v.  Richard- 
son, 25  Cal.  49. 

Colorado.  —  Martin  v.  Skehan,  2 
Colo.  614. 

Connecticut.  —  Wiikie  v.  Hall,  15 
Conn.  37. 

Georgia. — Jobe  v.  State,  28  Ga.  235; 
Calloway  v.  McElmurray,  91  Ga.  166; 
Baker  v.  Thompson,  75  Ga.  164;  Jor- 
dan V.  Tarver,  92  Ga.  379. 

Idaho.  —  Moore  v.  Taylor,  i  Idaho 
630;  State  V.  Grifl5n,  (Idaho  1895)  40 
Pac.  Rep.  60. 

Illinois.  —  Coughran  v.  Gutchens,  18 
111.  390;  Becker  v.  Sauter,  89  111.  596; 
Stahl  V.  Webster,  11  111.  514;  Cook  v. 
Wood.  24  111.  295;  Atchison,  etc.,  R. 
Co.  V.  Elder,  149  111.  173;  Edwards  v. 
Irons,  73  111.  583;  Dunlap  v.  Gregory, 
14  111.  App.  6or;  Mason  v.  McNamara, 
57  111.  274;  Slack  V.  Casey,  22  111.  App. 
412;  Allen  V.  Hoflfman,  12  111.  App. 
573;  Godfreidson  v.  People,  88  111.  284; 
Wyman  v.  Yeomans,  84  111.  403;  Bur- 
well  V.  Orr,  84  111.  465;  Heeney  v.  Al- 
cock,  9  111.  App.  431;  Bolton  v.  McKin- 
ley,  22  111.  203;  Brush  v.  Seguin,  24 
111.  254. 

Indiana.  —  Layman  v.  Graybill,  14 
Ind.  166;  Ralston  v.  Lothain,  18  Ind. 
303;  Richardson  v.  Howk,  45  Ind.  451; 
Obenchain  v.  Comegys,  15  Ind.  496; 
Ryon  V.  Thomas,  104  Ind.  59;  Bland 
V.  State,  2  Ind.  608;  Makepeace  v. 
Lukens,  27  Ind.  435. 

Iowa.  —  Taylor  v.  Lusk,  9  Iowa  4:^4; 
State  V.  Dougherty,  70  Iowa  439;  Daw- 
son z-.  Wisner,  11  Iowa  6;  Wolmerstadt 
V.  Jacobs,  61  Iowa  372. 

Kansas.  —  Foreman  v.  Carter,  9 
Kan.  674. 

Kentucky.  —  Brown  v.  U.  S.  Home, 
etc.,  Assoc,  (Ky.  1890)  13  S.  W  Rep. 
1085;  Worthington  v.  Campbell,  (Ky. 
1886)  I  S.  W.  Rep.  714;  Kyle  v.  Conn, 
Sneed   (Ky.)   186;    Bailey  v.  Villier,  6 
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decisions  of  the  state  courts  and  the  United  States  and  English 
courts,  and  it  would  seem  that  in  Minnesota  alone  has  the  power 


Bush  (Ky.)  27;  Rogers  v.  Bradford,  8 
Bush  (Ky.)  164. 

Marylatid.  —  Kemp  v.  Cook,  18  Md. 
130;  Townshend  v.  Chew,  31  Md.  247; 
Rutherford  v.  Pope,  15  Md.  579;  Rob- 
inson V.  Harford  County,  12  Md.  132; 
Burch  V.  Scott,  i  Bland  (Md.)  112; 
Loney  v.  Bailey,  43  Md.  10. 

Massac hussets.  —  Com.  v.  Weymouth, 
2  Allen  (Mass.)  144. 

Mississippi.  —  Pattison  v.  Josselyn, 
43  Miss.  373;  Barker  v.  Justice,  41 
Miss.  240;  McRaven  v.  McGuire,  9 
Smed.  &  M.  (Miss.)  34. 

Missouri.  —  Tannon  v.  Plummer,  30 
Mo.  App.  25;  Bell  57.  Clark,  30  Mo.  App. 
224;  Bergen  v.  Bolton,  10  Mo.  658; 
Warren  v.  Williams,  25  Mo.  App.  22; 
Nelson  v.  Ghiselin,  17  Mo.  App.  663; 
Rankin  v.  Lawton,  17  Mo.  App.  574; 
State  V.  Calloway  County,  43  Mo. 
228;  Randolph  v.  Sloan,  58  Mo.  155; 
Smith  V.  Perkins,  124  Mo.  50;  Eddie  v. 
Eddie,  138  Mo.  599;  Ashby  v.  Glasgow, 
7  Mo.  320;  Huthsing  v.  Maus,  36  Mo. 
109. 

Nebraska.  —  Harris  v.  State,  24  Neb. 
803;  Volland  v.  Wilcox,  17  Neb.  46. 

Nevada.  —  Ballard  v.  Purcell,  i  Nev. 
342;  State  V.  Nevada  First  Nat.  Bank, 
4  Nev.  358. 

Neio  Jersey.  —  Fraley  v.  Feather,  46 
N.  J.  L.  429. 

New  York. — Commercial  Bank  v. 
Catto,  13  N.  Y.  App.  Div.  608;  Coffin 
V.  Lesster,  36  Hun  (N.  Y.)  347. 

North  Carolina  .  —  Faircloth  v. 
Isler,  76  N.  Car.  49. 

Ohio.  —  Ash  V.  Marlow,  20  Ohio  131. 

Pennsylvania.  —  King  v.  Brooks,  72 
Pa.  St.  363. 

Rhode  Island.  —  Bishop  v.  Aborn,  16 
R.  I.  568. 

South  Carolina.  —  Lemacks  v.  Glover, 
I  Rich.  Eq.  (S.  Car.)  141. 

Tennessee.  —  Timmons  v.  Garrison,  4 
Humph.  (Tenn.)  148. 

Texas.  —  Wood  v.  Wheeler,  7  Tex, 
13;  Sugg  V.  Thornton,  73  Tex.  666; 
Henderson  v.  Banks,  70  Tex.  398; 
Hooker  v.  Williamson,  60  Tex.  524; 
Garza  v.  Baker,  58  Tex.  483;  Lane  v. 
Ellinger,  32  Tex.  369;  Barton  v. 
American  Nat.  Bank,  8  Tex.  Civ,  App, 
223;  Texas  Sav.  Loan  Assoc,  z/.  Smith, 
(Tex.  Civ.  App.  1895)  32  S.  W.  Rep. 
380;  Studebaker  Bros,  Mfg.  Co.  v. 
Hunt,  (Tex.  Civ.  App.  1896)  38  S,  W. 
Rep,  1 134, 


Virginia.  —  Clendenning  v.  Conrad, 
91  Va.  410. 

West  Virginia.  —  Kelty  v.  High,  29 
W.  Va,  381;  Green  t  Pittsburgh,  etc, 
R.  Co.,  II  W.  Va.  685. 

Wisconsin. — .(Etna  L.  Ins.  Co,  v. 
McCormick,  20  Wis.  265;  Brown  v. 
Brown,  53  Wis.  29;  Turner  v.  Nachts- 
heim,  71  Wis.  16. 

United  States.  —  Ex  p.  Lange,  18 
Wall.  (U.  S.)  163;  U.  S.  Bank  v.  Moss, 
6  How.  (U.  S.)  31;  Bronson  v.  Schul- 
ten,  104  U.  S.  410;  Memphis  v.  Brown, 
94  U.  S.  715;  U.  S.  V.  Harmison,  3 
Sawy.  (U.  S.)  556;  Morgan  v.  Eggers, 
127  L-.  S.  63;  Alabama  Gold  L,  Ins. 
Co,  V.  Nichols,  log  U.  S.  232;  Barrel! 
V.  Tilton,  119  U.  S.  637;  Celina  v. 
Eastport  Sav,  Bank,  37  U.  S.  App.  164; 
Cheang-  Kee  v.  U.  S.,  3  Wall.  (U.  S.) 
320;  Doss  V.  Tyack,  14  How.  (U.  S.) 
297;  Goddard  v.  Ordway,  loi  U.  S, 
745;  Memphis  v.  Brown,  94  U.  S.  715; 
Basset  v.  U.  S.,  9  Wall.  (U,  S.)  38; 
Walden  v.  Craig,  14  Pet.  (U.  S.)  147; 
Figh's  Case,  3  Ct.  of  CI.  97;  Creamer 
V.  Bowers,  30  Fed.  Rep.  185;  Spring  v. 
Domestic  Sewing-Mach.  Co.,  13  Fed. 
Rep.  446. 

England.  —  Palsgrave  v.  Ross,  2  L. 
Can.  Jur.  95;  Sagory  v.  Bayless,  13 
Smed.  &  M.  (Miss.)  153;  Re  Riley's 
Trusts,  30  W.  R.  78. 

Judgment  by  Consent  Irrevocable,  — 
In  Deaver  v.  Jones,  114  N.  Car.  649, 
the  court  said:  "Where  an  order  or 
judgment  is  made  by  consent,  it  can- 
not  be  vacated  or  modified,  even  at  the 
term  at  which  it  is  entered,  without  the 
assent  or  acquiescence  of  all  the  par- 
ties to  the  action,  *  *  *  unless  it 
appear  affirmatively  that  their  rendi- 
tion has  been  procured  by  the  mutual 
mistake  of  both  or  all  the  parties,  or 
by  •  the  fraudulent  practices  of  one  or 
more  of  them." 

Duration  of  Term.  —  Unless  previously 
adjourned  sine  die,  every  term  contin- 
ues until  the  beginning  of  the  next  for 
this  purpose.  Taylor  v.  Lusk,  9  Iowa 
444;  Townshend  v.  Chew,  31  Md.  247; 
Doss  V.  Tyack,  14  How.  (U.  S.)  297. 

Power  Must  Be  Exercised  in  Open  Court. 
—  This  power  of  the  court  to  correct, 
modify,  vacate,  or  set  aside  judgments 
during  the  term  must  be  exercised  in 
open  court.  Clawson  v.  Hutchinson, 
14  S.  Car.  517;  Ross  v.  Grange,  27  U. 
C.  Q.  B.  306.     See  also  for  a  more  com- 
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been  questioned;  and  in  that  state,  in  view  of  the  doubts 
expressed,  a  statute  has  been  enacted  expressly  declaring  that  the 
courts  shall  have  such  power.  * 

Extent  of  Control.  —  This  power  of  the  court  to  correct  or  vacate 
its  judgments  during  the  term  may  be  exercised  by  the  court 
either  upon  its  own  motion,  without  notice,*  or  upon  application 
by  the  party  affected.' 

In  Criminal  Cases.  —  This  power  of  the  court  extends  to  judgments 


plete  treatment  of  this  question,  article 
Chambers  and  Vacation,  vol.  4,  p.  347. 

1.  In  Grant  v.  Schmidt,  22  Minn,  i, 
the  court,  after  stating  the  common- 
law  rule,  said:  "  This  theory  is  not 
retained  under  the  present  practice. 
The  summons  is  not  returnable  at  any 
term.  The  cause  need  not  be  brought 
on  at  a  term  unless  there  is  an  issue  to 
be  tried.  The  judgment,  whether  in 
fact  entered  during  a  term  or  in  vaca- 
tion, is  not  entered  as  of  any  term. 
The  control  of  the  court  over  causes 
coming  before  it  (except  where  retained 
by  statute,  and  except  the  necessary 
control  over  its  records  which  every 
court  has)  terminates  with  the  entry  of 
judgment.  The  only  mode  which  the 
statute  provides  for  the  District  Courts 
to  review  their  decisions,  after  judg- 
ment, is  by  motion  for  a  new  trial, 
which  does  not  apply  to  judgments  en- 
tered upon  default." 

Minnesota  Statute.  —  The  correctness 
of  this  view  seems  to  have  been  recog- 
nized in  Semrow  v.  Semrow,  23  Minn. 
214,  and  in  Weld  v.  Weld,  28  Minn.  33. 
But  for  the  purpose  of  doing  away 
with  the  rule  laid  down  in  Grant  v. 
Schmidt,  22  Minn,  i,  a  statute  was  en- 
acted in  1876,  which  was  subsequently 
embodied  in  Gen.  Stat.  (1894),  §  5267, 
providing  that  the  court  may,  as  well 
in  vacation  and  out  of  term  as  in  term, 
set  aside  or  tnodify  its  judgments. 
Beckett  v.  Northwestern  Masonic  Aid 
Assoc,  67  Minn.  298;  State  Sash,  etc., 
Mfg.  Co.  z/.  Adams,  47  Minn.  399.  See 
also  Swanstrom  v.  Marvin,  38  Minn. 
359,  and  Pratt  v.  Pioneer  Press  Co.,  32 
Minn.  217.  In  Weld  v.  Weld,  28  Minn. 
33,  the  statute  was  overlooked. 

2.  Wolmerstadt  v.  Jacobs,  61  Iowa 
372;  Boals  V.  Shules,  29  Iowa  507; 
Smith  V.  Perkins,  124  Mo.  50;  ^tna 
L.  Ins,  Co.  V.  Hamilton  County,  79 
Fed.  Rep.  575.  But  see  Rich  v.  Thorn- 
ton, 69  Ala.  473;  Desribes  v.  Wilmer, 
69  Ala.  2^. 

Duty  of  Court  to  Correct  Errors.  —  In 
Wolmerstadt  v,  Jacobs,  61  Iowa  372,  it 


was  held  that  where  the  court,  under  a 
mistaken  view  of  the  law,  has  made 
and  entered  an  erroneous  decision,  it 
is  not  only  the  right  of  the  court,  but 
its  duty  also,  to  correct  the  error  on  its 
own  motion,  if  discovered  during  the 
term  at  which  it  was  made,  or  before 
the  record  has  been  signed. 

3.  Lake  z/.  Jones,  49  Ind.  297;  Bishop 
V.  Aborn,  16  R.  I.  568. 

Suggestion  of  Error.  —  In  Weed  v. 
Weed,  25  Conn.  337,  it  was  held  that 
during  the  term  at  which  the  judgment 
is  rendered  a  correction  may  be  made 
by  order  of  the  court  on  a  mere  sug- 
gestion of  the  error.  The  court  said: 
*'  The  County  and  Superior  Courts,  in 
this  state,  both  by  statute  and  the  com- 
mon law,  have  long  exercised  the 
power  of  setting  aside  a  judgment  and 
granting  a  new  trial,  for  reasonable 
cause,  not  only  upon  motion  made  at 
the  term  when  the  judgment  was  ren- 
dered, but  upon  a  petition  brought  to 
any  subsequent  term,  within  the  three 
years  limited  by  the  statute.  And  it 
would  seem  to  be  as  reasonable  for  a 
court  to  correct  a  record  not  made  in 
conformity  with  the  judgment  as  to  set 
aside  that  judgment  when  justice  to 
the  parties  required  that  it  should  be 
done.  The  power  is  necessary  to  pre- 
vent a  perversion  of  justice.  If  the 
error  of  the  clerk  in  making  up  the  rec- 
ord is  discovered  at  the  term  of  the 
court  in  which  the  judgment  is  ren- 
dered, the  record  may  be  made  right 
by  direction  of  the  court,  without  any 
formal  application  for  thai  purpose." 

Application  by  U otion  or  Complaint.  — 
In  Lake  v.  Jones,  49  Ind.  297,  which 
was  a  proceeding  for  relief  from  a 
judgment  previously  rendered,  on  the 
ground  of  "  mistake,  inadvertence, 
surprise,  or  excusable  neglect,"  it  was 
held  that  the  application  for  such  relief 
may  be  made  by  either  motion  or  com- 
plaint, and  upon  either  affidavits,  dep- 
ositions, or  oral  testimony;  and  if 
made  during  the  term,  no  notice  is  re- 
quired, and  an  answer  is  not  necessary. 
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and  orders  in  criminal  as  well  as  in  civil  cases.* 

Power  Not  Confined  to  Clerical  Errors.  —  The  power  of  the  court  to 
correct  or  amend  is  not  confined  merely  to  clerical  errors  or  omis- 
sions, but  the  court  may,  during  the  term  at  which  judgment  is 
rendered,  correct  an  erroneous  decision  made  by  it  in  the  rendition 
of  the  judgment.* 

Effect  of  Vacating  Judgment.  —  When  a  court  in  the  exercise  of  its 
discretion  has  vacated  or  set  aside  its  judgment  during  the  term 
at  which  it  was  rendered,  the  parties  are  remitted  back  to  such 
rights  and  remedies  as  they  had  before  the  making  of  the  judg- 
ment so  vacated.  The  case  stands  again  for  trial  or  for  such  other 
disposition  as  may  be  appropriate  to  the  situation.* 

b.  Continuance  of  Proceedings  Commenced  During 
Term.  —  The  jurisdiction  of  a  court  may,  under  some  circum- 
stances, be  continued  to  a  subsequent  term  by  proceedings  insti- 
tuted within  the  time  allowed  by  law  so  as  to  give  the  court 
authority  to  amend  or  set  aside  the  judgment  at  such  subsequent 
term.^ 


1.  Jobe  V.  State,  28  Ga.  235;  State 
7>.  Dougherty,  70  Iowa  439;  Com.  v. 
Weymouth,  2  Allen  (Mass.)  144;  Ex  p. 
Lange.  iS  Wall.  (U.  S.)  163. 

Bevision  and  Increase  of  Sentence.  — 
In  Com.  V.  Weymouth,  2  Allen  (Mass.) 
144,  it  was  held  that  a  judge  of  the  Su- 
perior Court  has  power  to  revise  and 
increase  a  sentence  imposed  upon  a 
convict  during  the  same  term  of  court 
before  the  original  sentence  has  gone 
into  operation  or  any  action  has  been 
had  upon  it. 

Defendant  Mtist  Not  Be  Pat  Twice  in 
Jeopardy.  —  In  Ex  p.  Lange,  18  Wall. 
(U.  S.)  163,  it  was  held  that  in  both 
criminal  and  civil  cases  the  judgments, 
orders,  and  decrees  of  the  courts  of 
this  country  are  under  their  control  dur- 
ing the  term  at  which  they  are  made, 
so  that  they  may  be  set  aside  or  modi- 
fied as  law  and  justice  may  require, 
but  this  power  cannot  be  so  used  as  to 
violate  the  common-law  and  constitu- 
tional right  that  no  man  shall  be  twice 
punished  by  judicial  judgments  for  the 
same  offense. 

2.  Holmerstadt  v.  Jacobs,  61  Iowa 
372. 

New  Trial  Unnecessary.  —  In  Taylor 
V.  Gribble,  (Tex.  Civ.  App.  1896)  33  S. 
W.  Rep.  765,  it  was  held  that  the  case 
having  been  tried  without  a  jury,  the 
court  could  at  the  same  term,  without 
rehearing  the  evidence,  vacate  its  judg- 
ment rendered  in  favor  of  the  defend- 
ant and  render  one  in  favor  of  the 
plaint  if!. 


3.  Underwood  v.  Sledge,  27  Ark. 
295;  Stannard  v.  Hubbell,  123  N.  Y. 
520. 

4.  California.  —  Bell  v.  Thompson, 
19  Cal.  706;  De  Castro  v.  Richardson, 
25  Cal.  49;  Shaw  v.  McGregor,  8  Cal. 
521;  Norton  v.  Atchison,  etc.,  R.  Co., 
97  Cal.  388;  Baldwin  v.  Kramer,  2 
Cal.  582;  Robb  z/   Robb,  6  Cal.  21. 

Illinois.  —  Windett  v.  Hamilton.  52 
III.  180;  Hibbard  v.  Mueller,  86  111. 
256;  Hearson  v.  Graudine,  87  111.  115; 
People  V.  Springer,  106  111.  542;  Whip- 
ple V.  People,  40  III.  App.  301;  Ben- 
nett V.  Bradford,  132  111.  269;  Atchison, 
etc.,  R.  Co.  V.  Elder,  149  111.  173, 
affirming  50  111.  App.  276;  Cook  v. 
Wood,  24  III.  295.;  Messervey  v.  Beck- 
with,  41  111,  452;  Morgan  v.  Hays,  i 
III.  126;  Smith  V.  Wilson,  26  III.  186; 
McKindley  v.  Buck,  43  111.  488;  Knox 
V.  Winsted  Sav.  Bank,  57  111.  330; 
Becker  v.  Sauter,  89  111.  596;  Jansen  v. 
Grimshaw,  125  III.  468;  Bannon  v. 
People,  I  111.  App.  496;  Pease  v.  Rob- 
erts, 9  111.  App.  132;  Reynolds  v.  Ans- 
pach,  14  111.  App.  38;  Schmidt  v. 
Thomas,  33  111.  App.  109;  Fix  v. 
Quinn,  75  111.  232  \followed  by  Coursen 
V.  Hixon,  78  111.  339];  Kihlholz  v. 
Wolff,  8  111.  App.  371;  State  Sav.  Inst. 
V.  Nelson,  49  111.  171;  Lill  v.  Stookey, 
72  111.  495;  Robinson  v.  Brown,  82  111. 
279;  Baragwanath  v.  Wilson,  4  111. 
App.  80;  Atkins  v.  Hinman,  7  111.  437; 
Ives  V.  Hulce,  17  111.  App.  30;  Church 
V.  English,  81  111.  442;  Tucker  ».  Ham- 
ilton, 108  111,  464. 
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Motion  Made  and  Granted  at  Different  Terms.  —  Thus,  when  a  motion  to 
set  aside  a  judgment  has  been  made  at  the  term,  and  continued, 
the  motion  may  be  granted  at  the  next  term,*  or  where  an 
amendment  is  applied  for  at  the  term  and  the  proceedings  are 
continued  the  amendment  maj'  be  allowed  at  the  succeeding 
term.* 

2.  After  Term— rt-.  AsTO  Matters  OF  Substance  — (i)  Amend- 
ments and  Corrections  —  (a)  The  General  Eule.  —  At  common  law  a 


Missouri.  —  McGurry  v.  Wall,  I22 
Mo.  614;  Smith  v.  Best,  42  Mo.  185. 

Montana.  —  Vantilburg  v.  Black,  3 
Mont.  459;  Whiteside  v.  Logan,  7 
Mont.  381. 

Nevada.  —  State  v.  Nevada  First  Nat. 
Bank,  4  Nev.  358;  State  v.  Fourth  Dist. 
Ct.,  16  Nev.  371;  Daniels  v.  Daniels, 
12  Nev.  118. 

Ohio.  —  Niles  z.  Parks,  49  Ohio  St. 
370;  Knox  County  Bank  v.  Doty,  9 
Ohio  St.  505. 

Rhode  Island.  —  Trott  v.  Wheaton,  5 

R-  I.  353- 

Utah.  —  Darke  v.  Ireland,  4  Utah 
192. 

Wisconsin.  —  Baker  v.  Baker,  51 
Wis.  538. 

Wyoming.  —  O'Keefe  v.  Foster,  5 
Wyoming  343. 

United  States.  —  Goddard  v.  Ordway, 
loi  U.  S.  745;  Loring  v.  Frue,  104  U. 
S.  223. 

Motion  Continued  by  Consent.  —  In 
Baker  v.  Baker,  51  Wis.  538,  the  court 
said:  "  While  this  court  adheres  to 
the  general  rule  that  a  judgment  can- 
not be  vacated  after  the  term  unless  a 
case  is  made  under  the  statute,  yet  it 
is  not  inclined  to  go  so  far  as  to  hold 
that  if  a  motion  to  amend  or  vacate  is 
made  at  the  same  term,  and  that  mo- 
tion is,  by  consent  of  counsel,  contin- 
ued to  a  subsequent  term,  the  court 
cannot  then  consider  and  decide  it  with 
like  effect  as  if  it  had  decided  it  at  the 
first  term.  Nor  do  we  see  any  suffi- 
cient reason  for  denying  the  power  of 
the  court  to  vacate  or  change  its  judg- 
ment at  a  subsequent  term  under  such 
circumstances." 

1.  Windett  v.  Hamilton,  52  111.  180; 
Hibbard  v.  Mueller,  86  111.  256;  Hear- 
son  V.  Graudine,  87  111.  115;  People  v. 
Springer,  106  111.  542;  Cook  v.  Wood, 
24  III.  295;  Messervey  v.  Beck  with,  41 
111.  452;  Fix  V.  Quinn,  75  111.  232; 
Coursen  v.  Hixon,  78  111.  339;  Becker 
V.  S^uter,  89  111.  596;  Pease  v.  Roberts, 
9  111.  App.  132;  Atchison,  etc.,  R.  Co. 
V.  Elder,  149  111.  173;    Niles  v.  Parks, 


49  Ohio  St.  370;    Loring  v.  Frue,  104 
U.  S.  223;  Goddard  v.  Ordway,  loi  U. 

s.  745. 

2.  De  Castro  v.  Richardson,  25  Cal. 
49;  Bennett  v.  Bradford,  132  111.  269; 
McGurry  v.  Wall,  122  Mo.  614;  Trott 
V.  Wheaton,  5  R.  I.  353;  O'Keefe  v. 
Foster,  5  Wyoming  343;  Baker  v. 
Baker,  51  Wis.  538. 

Effect  of  Bemoval  to  Federal  Court.  — 
In  Jansen  v.  Grimshaw,  125  111.  468,  it 
was  held  that  the  rule  as  to  the  termi- 
nation of  the  court's  control  over  a 
judgment  with  the  term  at  which  it  was 
rendered  does  not  apply  where  the 
cause  has  been  transferred  to  and  is 
pending  in  a  federal  court;  the  court 
saying:  "After  the  order  of  removal 
had  been  entered,  the  jurisdiction  of 
the  Circuit  Court  in  the  cause  was  sus- 
pended. That  court,  thereafter,  and 
while  the  cause  was  pending  in  the 
federal  court,  had  no  power  to  enter 
any  order  or  judgment  in  the  cause. 
Had  a  motion  been  made  at  the  March 
term  to  vacate  the  judgment  against 
the  two  defendants,  the  court  would 
have  been  powerless  to  entertain  it, 
*  *  *  because  the  cause  had  been 
transferred  to  the  federal  court,  and 
was  pending  in  that  court.  The  order 
of  removal  suspended  all  power  of 
jurisdiction  over  the  cause  until  such 
time  as  the  cause  should  be  transferred 
from  the  federal  back  to  the  Circuit 
Court.  This  occurred  on  October  15, 
when  the  cause  was  remanded  to  the 
Circuit  Court.  On  October  25,  the 
first  day  of  the  October  term  of  the 
Circuit  Court,  the  plaintiff  entered 
her  motion  to  vacate  the  judgment  ren- 
dered against  the  two  defendants  at  the 
March  term  of  court.  This  was  the 
first  time  after  judgment  was  rendered 
that  the  Circuit  Court  could  entertain 
jurisdiction  to  hear  and  determine  the 
application  to  vacate  the  judgment, 
and  we  think  the  motion,  under  the 
tacts  of  this  case,  was  in  apt  time. 
When  the  cause  was  remanded  the 
court  assumed  the  same    jurisdiction 


15  tncyc.  PI.  &  Pt.  — 14 
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judgment  once  recorded  was  open  to  no  alteration,  correction,  or 
amendment  after  the  expiration  of  the  term  at  which  it  was 
rendered.*     After  the  rendition  of  a  final  judgment,*  and  after 


over  the  cause  that  it  had  at  the  time 
of  removal,  and  could  then  entertain 
any  motion  which  would  have  been 
proper  before  removal."  See  also  ar- 
ticle Removal  of  Causes. 

1.  3  Black.  Com.  407;  Co,  Litt.  260a; 
Doane  v.  Glenn,  i  Colo.  454. 

No  Control  over  Judgment  Except  by 
Statute.  —  In  Albers  v.  Whitney,  i 
Story  (U.  S.)  310,  Story,  J.,  said:  "  It 
is  plain  that  at  the  common  law  no 
judgment  was  amendable  after  the 
term  at  which  it  was  entered.  And 
amendments  could  be  made  in  the 
process,  pleadings,  and  proceedings 
only  while  the  cause  stood  in  paper, 
and  before  judgment.  The  authority 
to  amend,  then,  even  in  England,  in 
cases  of  this  so't,  is  dependent  upon 
and  limited  by  statute.  Mr.  Tidd 
*  *  *  has  laid  this  down  as  the 
clear  doctrine  of  the  courts  in  all  cases 
of  ordinary  suits  *  *  *  in  the  Eng- 
lish courts  of  justice.  Judgments  and 
records  are  there  never  allowed  to  be 
amended,  except,  in  the  first  place, 
where  the  case  is  within  the  reach  of 
some  statute,  or,  in  the  next  place, 
where  there  is  something  to  amend  by; 
that  is,  where  there  is  some  memorial, 
paper,  or  other  minute  of  the  transac- 
tions in  the  case,  from  which  what 
actually  took  place  in  the  prior  proceed- 
ings can  be  clearly  ascertained  and 
known." 

In  Boland  v.  Benson,  54  Wis.  387, 
the  court  said:  "  It  would  be  a  mere 
affectation  to  cite  authorities  to  the  rule 
that  a  court  has  no  jurisdiction  to  re- 
verse or  revise  its  own  judgments  ren- 
dered at  a  previous  term,  unless  such 
authority  is  given  by  statute.  This 
motion  is  not  based  upon  any  statute. 
There  are  some  apparent,  rather  than 
real,  exceptions  to  the  rule,  but  this 
case  is  not  within  any  of  them." 

Statute  of  Jeofails  Inapplicable.  —  In 
Wilson  V.  Myers,  4  Hawks  (N.  Car.) 
73,  Henderson,  J.,  said:  "  The  statutes 
of  amendments  and  oi  jeofails  do  not 
affect  this  question;  it  depends  on  the 
principles  of  common  law  alone." 

2.  fiule  Applies  Only  to  Final  Judg- 
ments. —  The  rule  laid  down  in  the  text 
has  no  application  except  to  final  judg- 
ments, nor  does  it  apply  while  the  pro- 
ceedings are  in  fieri. 


California.  —  Hastings  v.  Cunning- 
ham, 35  Cal.  549. 

Colorado.  —  Carson  Min.  Co.  v.  Hill, 
7  Colo.  App.  141. 

Indiana.  —  Ryon  v.  Thomas,  104 
Ind.  59;  McClellan  v.  Binkley,  78  Ind. 
504;  Cox  V.  Dill,  85  Ind.  336;  Stout  v. 
Duncan,  87  Ind.  388;  Chicago,  etc.. 
Air  Line  R.  Co.  v.  Johnston,  89  Ind.  88. 

Kentucky.  —  Royse  v.  Royse,  (Ky. 
1896)  34  S.  W.  Rep.  1068. 

Massachusetts.  —  Gibson  v.  Crehore, 
5  Pick.  (Mass.)  146;  Pingree  v.  Cofiin, 
12  Gray  (Mass.)  288;  Com.  v.  Foster, 
122  Mass.  317. 

Mississippi.  —  Cook  v.  Bay,  4  How. 
(Miss.)  485. 

Missouri.  —  Aull  v.  Day,  133  Mo. 
337;  Loring  v.  Groomer,  no  Mo.  632. 

New  York.  —  Mingay  v.  Lackey,  142 
N.  Y.  449- 

North  Carolina.  —  Winslow  v.  Ander- 
son, 3  Dev.  &  B.  L.  (N.  Car.)  9. 

Pennsylvania.  —  McCoy  v.  Porter,  17 
S.  &  R.  (Pa.)  59. 

South  Carolina.  —  Chaplin  v.  Jenkins, 
2  Strobh.  Eq.  (S.  Car.)  96. 

Tennessee.  —  Morris  v.  Richardson, 
II  Humph.  (Tenn.)  389;  Franklin  v. 
Franklin,  2  Swan  (Tenn.)  521;  Delap  v. 
Hunter,  i  Sneed  (Tenn.)  loi;  Helms  v. 
Mynatt,  6  Coldw.  (Tenn.)  215;  Abbott 
V.  Fagg,  I  Heisk.  (Tenn.)  742;  Harri- 
son V.  Farnsworth,  i  Heisk.  (Tenn.)  751 ; 
Allen  V.  McCullough,  2  Heisk.  (Tenn.) 
174;  Rutherford  v.  Richardson,  i 
Sneed  (Tenn.)  609. 

Texas.  —  Houston  v.  Blythe,  71  Tex. 
719. 

West  Virginia.  —  Clarke  v.  Ohio 
River  R.  Co.,  39  W.  Va.  732. 

Interlocutory  Judgment.  —  The  rule 
does  not  apply  to  an  interlocutory 
judgment  in  partition.  Loring  v. 
Groomer,  no  Mo.  632;  Aull  v.  Day, 
133  Mo.  337;  Mingay  v.  Lackey,  142 
N.  Y.  449;  Houston  v.  Blythe,  71  Tex. 
719. 

Order  of  Reference.  —  In  Hastings  v. 
Cunningham,  35  Cal.  549,  when  it 
was  objected  that  the  court  had  no 
authority  to  set  aside  an  order  of  refer- 
ence and  the  subsequent  proceedings, 
because  the  power  of  the  court  over  its 
judgments  ceased  upon  the  expiration 
of  the  term,  the  court  said:  "  The  rule 
invoked   has  no  application   except  to 
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the  expiration  of  the  term  at  which  it  was  rendered,  the  judgment 
is  no  longer  open  to  any  amendment,  revision,  modification,  or 
correction  which  involves  the  exercise  of  the  judgment  or  discre- 
tion of  the  court  upon  the  merits.* 


final  judgments,  and  not  while  the 
proceedings  are  in  fieri.  The  order  for 
a  partition,  or  for  a  sale  in  case  a  par- 
tition cannot  be  made  without  great 
prejudice  to  the  owners,  is  not  the  final 
judgment  in  the  action.  They  are  to 
be  succeeded  by  a  judgment  confirm- 
ing the  partition  or  sale." 

Office  Judgments .  —  In  Powell  v.  Jop- 
ling,  2  Jones  L.  (N.  Car.)  400,  it  was 
held  that  mere  oflSce  judgments  remain 
under  the  control  of  the  court,  and  can 
be  modified  or  set  aside  on  sufficient 
cause  shown  at  a  subsequent  term. 

1.  Alabama.  —  Summersett  v.  Sum- 
mersett,  40  Ala.  596;  Gayle  v.  Agee,  4 
Port.  (Ala.)  439;  Tippins  v.  Peters,  103 
Ala.  196;  Browder  v.  Faulkner,  82  Ala. 
257;  Owen  V.  Bankhead,  82  Ala.  399; 
Thomason  v.  Gray,  84  Ala.  559;  No- 
land  V.  Lock,  16  Ala,  52;  Harris  v.  Bil- 
lingsley,  18  Ala.  438 ;  Kidd  v.  Montague, 
19  Ala.  619;  Saltmarsh  v.  Bird,  19 
Ala.  665. 

Arkansas.  —  McLain  v.  Duncan,  57 
Ark.  49. 

California.  —  Hastings  v.  Cunning- 
ham, 35  Cal.  549;  Barry  v.  Superior 
Ct.,  91  Cal.  486;  Fresno  First  Nat. 
Bank  v.  Dusy,  no  Cal.  69;  Egan  v. 
Egan,  90  Cal.  15. 

Connecticut.  —  Wilkie  v.  Hall,  15 
Conn.  ,37. 

Delaware.  —  Brown  v.  Smyth.  4  Harr. 
(Del.)  204. 

Florida.  —  Higgins  v.  Driggs,  21  Fla, 
103. 

Georgia.  —  McDaniel  v.  Mitchell,  95 
Ga.  40. 

Illinois.  —  Forquer  v.  Forquer,  19  III. 
68;  Cook  v.  Wood,  24  111.  295;  Adams 
V.  Gill,  158  111.  190:  Horner  v.  Horner, 
37  111.  App.  199;  Howe  V.  Warren,  46 
111.  App.  325. 

Indiana.  —  Bole  v.  Newberger,  81  Ind. 
274;  Strange  v.  Tyler,  95  Ind.  396; 
Majors  v.  Craig,  144  Ind.  39;  Pursley 
V.  Wickle,  4  Ind.  App.  382;  Nixon  v. 
Nichols,  10  Ind.  App.  i. 

Iowa.  —  Carpenter  v.  Zuver,  56  Iowa 
390;  Fairbairn  v.  Dana,  68  Iowa  231; 
Knox  V.  Moser,  72  Iowa  154;  Kenyon 
V.  Baker,  82  Iowa  724. 

Kentucky.  —  Bradford  v.  Patterson, 
1  A.  K.  Marsh.  (Ky.)  464;  Scroggin  v. 
Scroggin,   i    J.   J.   Marsh.    (Ky.)    362; 


Kelly  V.  Keizer,  3  A.  K.  Marsh.  (Ky.) 
268;  Baker  v.  Madison,  4  J.  J.  Marsh. 
(Ky.)  390;  Daviess  County  Ct.  v.  How- 
ard, 13  Bush  (Ky.)  102;  Bonar  v.  Gos- 
ney,  17  Ky.  L.  Rep.  92,  (Ky.  1895)  30 
S.  W.  Rep.  602. 

Louisiana.  —  State  v.  Judge,  27  La. 
Ann.  214;  State  v.  Accommodation 
Bank,  28  La.  Ann.  874;  Factors,  etc., 
Ins.  Co.  V.  New  Harbor  Protection 
Co.,  39  La.  Ann.  583. 

Maryland.  —  Montgomery  v.  Mur- 
phy. 19  Md.  576,  81  Am.  Dec.  654; 
Kemp  V.  Cook,  18  Md.  131;  Dorsey  ». 
Gary,  37  Md.  74. 

Massachusetts.  —  Radclyffe  v.  Barton, 
154  Mass.  157. 

Michigan.  —  Whitwell  v.  Emory,  3 
Mich.  84. 

Minnesota.  —  Windom  v.  Wolverton, 
40  Minn.  439. 

Mississippi.  —  Sagory  v.  Bayless,  13 
Smed.  &  M.  (Miss.)  153;  Shackelford 
V.  Levy,  63  Miss.  125. 

Missouri.  —  Ashby  v.  Glasgow,  7 
Mo.  320;  Harrison  v.  State,  10  Mo.  686; 
Harlow  v.  Pacific  R.  Co.,  32  Mo.  423; 
Murdock  v.  Ganahl,  47  Mo  135;  Stacker 
V.  Cooper  Circuit  Ct.,  25  Mo.  401 ;  Slate 
V.  County  Ct.,  51  Mo.  522;  State  v. 
Harper,  56  Mo.  App.  611;  Wooldridge 
V.  Quinn,  70  Mo.  370;  Scales  v.  Scales, 
65  Mo.  App.  292;  Atkinson  v.  Atchison, 
etc.,  R.  Co.,  81  Mo.  50;  Ross  v.  Ross,  83 
Mo.  ICO. 

Montana.  —  Boyd  v.  Platner,  5  Mont. 
226;  Fredericks  v.  Davis,  6  Mont.  460. 

Nebraska.  —  Barnes  v.  Hale,  44  Neb. 

355- 

New  Hampshire.  —  Laighton  v.  Lord. 
29  N.  H.  237. 

New  Jersey.  —  Den  v.  Morse,  12  N. 

J.  L.  331. 

New  York.  —  Duryea  v.  Fuechsel,  76 
Hun  (N.  Y.)  404;  Heath  v.  New  York 
Bldg.  Loan  Banking  Co.,  84  Hun  (N. 
Y.)  302;  Heert  v.  Cruger,  14  Misc.  Rep. 
(N.  Y.  C.  PI.)  508;  Matter  of  Humfree- 
ville,  8  N.  Y.  App.  Div.  312;  Chamber- 
lain V.  Chamberlain,  63  Hun  (N.  Y.)  96; 
Jones  V.  Newton,  (Supreme  Ct.)  47  N. 
Y.  St.  Rep.  217;  Allen  v.  Smillie,  I 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  354;  Ben- 
nett  V.  Winter,  2  Johns.  Ch.  (N.  Y.) 
205;  Gardner  v.  Dering,  2  Edw.  Ch, 
(N.   Y.)  131;    Ray  v.  Connor,   3   Edw, 
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The  Only  Amendment  Permissible  at  a  subsequent  term  is  one  which  is 
intended  to  make  the  judgment  speak  the  truth  by  showing  what 
the  judicial  action  really  was,  and  not  one  which  corrects  judicial 
errors  or  remedies  the  effects  of  judicial  nonaction.*  The  court 
has  no  power  at  a  subsequent  term  to  revise  and  amend  a  judg- 
ment by  correcting  judicial  errors  and  making  it  express  some- 
thing which  the  court  did  not  pronounce.* 


Ch.  (N.Y.)478;  McLean  v.  Stewart,  14 
Hun  (N.  Y.)  472;  Rockwell  v.  Carpen- 
ter, 25  Hun  (N.  Y.)  529;  Allen  v. 
Swan,  32  Hun  (N.  Y.)  363;  Kingsland 
V.  New  York,  42  Hun  (N.  Y.)  599; 
Parker  v.  Linden,  59  Hun  (N.  Y.)  359. 

North  Carolina.  —  Dobson  v.  Simon- 
ton,  100  N.  Car.  56;  Hinton  v.  Vir- 
ginia L.  Ins.  Co.,  116  N.  Car.  22.  See 
also  Wilson  v.  Myers,  4  Hawks  (N. 
Car.)  73. 

Ohio.  —  Botkin  v.  Pickaway  County, 
I  Ohio  375. 

Oregon.  —  Farmers'  Loan  Co.  v.  Ore- 
gon Pac.  R.  Co.,  28  Oregon  44. 

Pennsylvania.  —  Ullery  v.  Clark,  18 
Pa.  St.  148;  McCutcheon  v.  Allen,  96 
Pa.  St.  319;  Seitzinger  v.  New  Era  L. 
Assoc,  III  Pa.  St.  557;  McCullough's 
Estate,  26  W.  N.  C.  (Pa.)  398;  Curran's 
Estate,  28  W.  N.  C.  (Pa.)  96;  Jie 
White's  Estate,  (O.  Ct.)  31  W.  N.  C. 
(Pa.)  159;  Allen  v.  Gregg,  22  W.  N.  C. 
(Pa.)  520;  Gannon  v.  Riel,  3  Lack. 
Leg.  N.  (Pa.)  68;  Bonnell's  Appeal, 
(Pa.  1886)  5  Cent.  Rep.  739;  Galbraith 
V.  Galbraith,  6  Watts  (Pa.)  112. 

South  Carolina.  —  Barrett  v.  James, 
30  S.  Car.  329;  Garlington  v.  Copeland, 
32  S.  Car.  57;  Ruff  v.  Elkin,  40  S.  Car, 
69;  Converse  v.  Converse,  9  Rich.  Eq. 
(S.  Car.)  535. 

South  Dakota.  —  Sundback  v.  GriflSth, 
7  S.  Dak.  109. 

Tennessee.  —  State  v.  Bank  of  Com- 
merce, 96  Tenn.  591;  Meeks  v.  Mathis. 
I  Heisk.  (Tenn.)  534;  Saunders  v. 
Gregory,  3  Heisk.  (Tenn.)  567;  Frank- 
lin V.  Franklin,  2  Swan.  (Tenn.)  521; 
Clark  V.  Lary,  3  Sneed  (Tenn.)  77; 
Planters'  Bank  v.  Fowlkes,  4  Sneed 
(Tenn.)  461. 

Texas.  —  Brownsville  v.  Basse,  43 
Tex.  441;  Milam  County  v.  Robertson, 
47  Tex.  222;  Lindsay  v.  Jaffray,  55 
Tex.  626;  McKay  v.  Paris  Exch.  Bank, 
75  Tex.  181;  Missouri  Pac.  R.  Co.  v. 
Haynes,  82  Tex.  448;  Hinzie  v.  Kemp- 
ner,  82  Tex.  617;  Imlay  v.  Brewster,  3 
Tex.  Civ.  App.  103;  Rogers  -j.  East 
Line  Lumber  Co.,  11  Tex.  Civ.  App. 
108;  Smith  V.  Fox,  (Tex.  App.  1890)  15 


S.  W.  Rep.  196;  Holland  v.  Preston,  12 
Tex.  Civ.  App.  585;  Green  v.  Brown, 
4  Tex.  App.  Civ.  Cas.,  §  163. 

Virginia.  —  Shipman  v.  Fletcher,  91 
Va.  473. 

Washington.  —  State  v.  Langhorne, 
12  Wash.  588;  Hawks  v.  Votaw,  i 
Wash.  70. 

JVest  Virginia.  —  Crawford  v.  Fickey, 
41  W.  Va.  544;  Barbou  County  Ct.  v. 
O'Neal,  42  W.  Va.  295. 

Wisconsin.  —  Cole's  Will,  52  Wis. 
591;  Boland  v.  Benson,  54  Wis.  387; 
Selz  V.  Ft.  Atkinson  First  Nat.  Bank,  60 
Wis.  246;  Williams  v.  Hayes,  68  Wis. 
248. 

United  States.  —  Phillips  v.  Negley, 
117  U.  S.  665;  Petersburg  Sav.,  etc., 
Co.  V.  Dellatorre,  30  U.  S.  App.  504; 
Jenkins  v.  Eldredge,  i  Woodb.  &  M. 
(U.  S.)  61;  U.  S.  V.  The  Brig  Glamor- 
gan, 2  Curt.  (U.  S.)  236;  Morgan's 
Louisiana,  etc.,  R.,  etc.,  Co.  v.  Texas 
Cent.  R.  Co.,  32  Fed.  Rep.  525;  Elder 
V.  Richmond  Gold,  etc.,  Min.  Co.,  58 
Fed.  Rep.  536;  Doe  v.  Waterloo  Min. 
Co.,  60  Fed.  Rep.  64.3;  Hicklin  v. 
Marco,  64  Fed.  Rep.  609. 

England.  —  Bertrand  v.  Gugy,  g  L. 
C.  Rep.  260. 

Entry  Made  by  Clerk  in  Vacation.  —  It 
is  said  that  the  court  may  amend  or 
expunge  a  record  entry  made  by  a 
clerk  during  vacation,  and  that  such 
action  is  not  reviewable  on  certiorari. 
Carpenter  v.  Zuver,  56  Iowa  390. 

1.  Browder  v.  Faulkner,  82  Ala. 
257;  Perkins  v.  Hay  ward,  132  Ind. 
95;  Harris  v.  Tomlinson,  130  Ind.  426; 
Jillett  V.  Union  Nat.  Bank,  56  Mo.  304; 
Witten  V,  Robison,  31  Mo.  App. 
525;  McLean  v.  Stewart,  14  Hun  (N. 
Y.)  472;  Milam  County  v.  Robertson, 
47  Tex.  222;  Durning  v.  Burkhardt,  34 
Wis.  585. 

2.  Emerson  v.  Heard,  81  Ala.  443; 
Leviston  v.  Swan.  33  Cal.480;  Forquer 
V.  Forquer,  19  111.  68;  Scroggin  v. 
Scroggin,  i  J.  J.  Marsh.  (Ky.)  362; 
Limerick,  Petitioner,  18  Me.  183;  Dor- 
sey  V.  Gary,  37  Md.  74;  Kemp  v.  Cook, 
18    Md.    131;    Whitwell    v.    Emory.    3 
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Judgment  for  Costs.  —  Thus  a  court  has  no  power  to  modify  its 
judgment  as  to  costs  rendered  at  a  former  term,  as  by  changing 
it  from  a  judgment  against  the  plaintiff  (who  brought  the  suit  in 
his  official  capacity  upon  an  assignee's  bond)  to  a  judgment 
against  the  person  for  whose  benefit  the  suit  was  brought.* 

A  Report  of  a  Referee,  after  it  has  been  confirmed  and  final  judg- 
ment has  been  entered  thereon,  is  not  open  to  a  motion  at  a 
subsequent  term  to  correct  an  alleged  error  in  the  method  of 
computing  interest  adopted  by  the  referee.* 

Not  Substitute  for  Appeal  or  New  Trial.  —  Judicial  errors  in  judgments 
are  to  be  corrected  by  appeal,  or  on  new  trial,  and  not  by 
amendment.* 

Effect  of  Improper  Amendment  After  Term.  —  As  to  the  effect  of  a  viola- 
tion of  this  rule  there  is  a  difference  of  opinion.  Thus  according 
to  some  decisions  it  is  held  that  any  change  or  modification  of 
the  judgment  itself  at  a  subsequent  term  is  beyond  the  jurisdic- 
tion of  the  court  and  is  void  for  that  reason,  and  that  this  may  be 
shown  at  any  time,  and  the  objection  for  that  reason  cannot  be 
waived.*  According  to  other  decisions,  however,  it  is  held  that 
where  an  improper  amendment  in  a  matter  of  substance  has  been 
made,  the  order  making  such  amendment  may  not  be  assailed 


\ 


Mich.  84;  Stannard  v.  Hubbell,  123  N. 
Y.  520;  Cleveland  Leader  Printing  Co. 
V.  Green,  52  Ohio  St.  487;  Adams  v. 
Law,  17  How.  (U.  S.)  417. 

1.  Boland  v.  Benson,  54  Wis.  387. 

Permissible  Correction.  —  It  may  cor- 
rect its  judgment  to  show  that  taxable 
costs  to  be  paid  out  of  an  estate  are 
the  contestant's  costs.  Cole's  Will,  52 
Wis.  501. 

Subsequent  Entry  Affecting  Costs.  — 
Where  the  statute  provides  that  if  a 
plaintiff  "  shall  not  recover  more  than 
one  hundred  and  fifty  dollars  he  shall 
not  recover  any  costs  of  the  defendant, 
unless  the  judge  shall  be  of  opinion, 
and  so  enter  on  the  record,  that  the 
plaintiff  had  reasonable  ground  to  ex- 
pect to  recover  more  than  one  hundred 
and  fifty  dollars,"  such  entry  on  the 
record  must  be  made  at  the  term  at 
which  the  judgment  is  rendered. 
Shackelford  v.  Levy,  63  Miss.  125. 

2.  Girrett  v.  Love,  90  N.  Car.  368. 
Remittitur  Not  Permissible.  —  In 

Buckles  V.  Northern  Bank,  63  111.  268, 
it  was  held  that  after  the  judgment  is 
rendered  and  has  passed  beyond  the 
control  of  the  court  it  is  too  late  to  cure 
the  error  in  the  judgment  by  a  remitti- 
tur of  the  excess  of  the  damages.  See 
also  to  the  same  effect,  Rowan  v.  Peo- 
ple, 18  111.  159;  Cook  V.  Wood,  24  111. 
295.      See,  however,  Pennsylvania  F. 


Ins.  Co.  V.  Wagley,  (Tex.  Civ.  App. 
1896)  36  S.  W.  Rep.  997,  in  which  case 
it  was  held  that  where  a  plaintiff  re- 
mits the  excess  in  a  judgment  by  de- 
fault, the  judgment  may  be  corrected 
by  the  court  so  as  to  conform  to  the 
remittitur. 

Decree  for  Alimony.  —  In  Cralle  v. 
Cralle,  84  Va.  198,  it  was  held  that 
when  the  time  at  which  payment  of 
alimony  shall  begin  has  been  fixed  by 
a  decree,  which,  on  appeal,  has  been 
afiirmed  in  that  respect,  and  the  case 
has  gone  back  to  the  court  below  to  fix 
the  amount,  it  is  error  for  that  court  to 
change  the  time  of  beginning  pay- 
ment. 

3.  Egan  v.  Egan,  90  Cal.  15;  Hobbs 
V.  Duff,  43  Cal.  485;  Taylor  v.  Siarr,  2 
Root  (Conn.)  293;  Boos  v.  State,  11 
Ind.  App.  257;  Bole  v.  Newberger,  81 
Ind.  274;  Ballard  v.  Davis,  3  J.  J. 
Marsh.  (Ky.)  656;  State  v.  Harper,  56 
Mo.  App.  611;  Stannard  v.  Hubbell, 
123  N.  Y.  520;  Hotaling  v.  Marsh,  14 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  161; 
Mackay  v.  Dennington,  82  Hun  (N.  Y.) 
509;  Missouri  Pac.  R.  Co.  v.  Haynes, 
B2  Tex.  448. 

4.  Thompson  v.  Thompson,  73  Wis. 
84  \citing  Rape  v.  Heaton,  9  Wis.  328; 
Falkner  v.  Guild,  10  Wis.  563;  Sayles 
V.  Davis,  20  Wis.  302;  Damp  v.  Dane, 
29  Wis.  419]. 
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collaterally,  but  the  party  aggrieved  must  seek  his  remedy  by 
appeal  from  the  order.* 

(b)  Apparent  Exceptions  —  Errors  Correctible  by  Becord.  —  In  the  interest 
of  justice,  the  rule  permitting  amendments  or  corrections  of  cleri- 
cal misprisions  at  a  subsequent  term  is  sometimes  so  strained  as 
to  constitute  an  apparent  exception  to  the  general  rule.  Thus, 
according  to  some  decisions,  when  it  clearly  appears  what  judg- 
ment should  have  been  rendered  as  of  course  upon  the  facts  in 
the  record,  the  court  will  assume  to  treat  the  failure  to  render 
such  judgment  as  a  mere  clerical  misprision,  and  will  amend  the 
judgment  so  as  to  make  it  conform  to  that  which  should  have 
been  rendered  upon  the  facts.* 


1.  In  Stannard  v.  Hubbell,  123  N.  Y. 
520,  the  court  said:  "  Assuming  that 
the  amendment  *  «  *  vvas  an 
amendment  changing  the  judgment  in 
matter  of  substance,  nevertheless  the 
appellant,  in  questioning  the  validity 
of  the  order  on  this  appeal,  encounters 
the  difficulty  that  he  has  not  appealed 
therefrom  and  also  that  the  record 
does  not  contain  the  papers  upon  which 
the  order  was  based.  We  cannot  as- 
sume that  it  did  not  proceed  upon 
some  ground  consistent  with  the  power 
and  jurisdiction  of  the  court.  We  are 
also  inclined  to  think  that  even  if  it 
appeared  that  the  amendment  was  in 
matter  of  siibstance,  the  order  is  not 
void  in  the  sense  that  it  can  be  assailed 
collaterally,  but  that  the  party  ag- 
grieved must  seek  his  remedy  by  di- 
rect appeal  from  the  order  itself." 

Amendment  Hade  Without  Notice.  — 
Where  a  final  decree  dismissing  a  bill 
is  amended  at  a  subsequent  term  so  as 
to  make  it  operate  as  a  dismissal  with- 
out prejudice,  without  notice  to  the 
party  whose  rights  are  affected  by  the 
amendment,  such  amendment  is  abso- 
lutely void  for  want  of  notice,  and  can 
be  assailed  in  a  collateral  as  well  as  in 
a  direct  proceeding.  Swift  z*.  Allen,  55 
III.  303. 

As  to  the  effect  of  improperly  amend- 
ing a  decree,  see  generally  article  De- 
crees, vol.  5,  p.  946. 

2.  Alabama.  —  Smith  v.  Kennedy,  63 
Ala.  334;  Ladiga  Saw  Mill  Co.  v. 
Smith,  78  Ala.  108. 

California.  —  Matter  of  Schroeder,  46 
Cal.  316. 

Colorado.  —  Doane  v.  Glenn,  i  Colo. 

454. 

Illinois.  —  Marine  Bank  Co.  v.  Mai- 
lers, 58  111.  App.  232. 

Indiana.  —  Bain  v.  Goss,  123  Ind. 
511. 


Kentucky.  —  Norton  v.  Sanders,  7  J. 
J.  Marsh.  (Ky.)  12. 

Michigan,  —  Emery  v.  Whitwell,  6 
Mich.  474. 

Mississippi.  —  Forbes  v.  Navra,  63 
Miss.  I. 

Montana.  —  Keene  v.  Welsh,  8  Mont. 

305. 

New  Jersey,  —  Jones  v.  Davenport,  45 
N.  J.  Eq.  77. 

New  York.  —  Stannard  v.  Hubbell, 
123  N.  Y.  524;  Sprague  v.  Jones,  9 
Paige  (N.  Y.)  395;  Clark  v.  Hall,  7 
Paige  (N.  Y.)  382;  Vandenburgh  v.  New 
York  City  Cent.  Underground  R.  Co., 
57  N.  Y.  Super.  Ct.  285;  Beitz  v.  Ful- 
ler,  92  Hun  (N.  Y.)  457;  Gasz  z/.  Strick, 
(Buffalo  Super.  Ct.)  9  N.  Y.  Supp.  408. 

North  Carolina.  — Scott  v.  Queen,  95 
N.  Car.  340. 

A  Mistake  in  Computing  the  Amount 
due  upon  a  note,  carried  into  the  judg- 
ment, may  be  corrected  at  a  subse- 
quent term  of  court  on  motion  when 
the  correction  depends  merely  upon 
calculation  of  the  amount  due  as  shown 
by  the  record.  Hughes  v.  Hinds.  69 
Ind.  93;  Sidenerz/.  Coons,  83  Ind.  183; 
Rickman  v.  Rickman,   6   Lea  (Tenn.) 

483. 

Epitome  of  Doctrine.  —  In  Doane  v. 
Glenn,  i  Colo.  454,  it  was  said:  "  The 
doctrine  in  this  country,  in  reference  to 
amendments  of  records,  may  be  said  to 
have  crystallized  into  the  following 
legal  propositions,  namely:  That  any 
error  or  defect  in  a  record  which  occurs 
through  the  act  or  omission  of  the  clerk 
of  the  court  in  entering  or  failing  to 
enter  of  record  its  judgments  or  pro- 
ceedings, and  is  not  an  error  in  the  ex- 
press .judgment  pronounced  by  the 
court  in  the  exercise  of  its  judicial  dis- 
cretion, is  a  mere  clerical  error  and 
amendable,  no  matter  in  how  important 
a  part  of  the  record  it  may   be;  and 
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Judgment  Against  Administrator.  —  If  a  personal  judgment  is  rendered 
against  an  administrator,  and  it  appears  by  the  record  that  the 
judgment  should  have  been  made  payable  in  due  course  of 
administration,  the  court  may  direct  the  judgment  to  be  amended 
so  as  to  make  it  correct,  even  after  the  adjournment  of  the  term.* 

Omissions  Through  Mistake  of  Clerk.  —  Where  an  order  allowing  the 
filing  of  a  bill  of  exceptions  in  vacation  is  omitted  from  the  record 
by  the  mistake  of  the  clerk,  the  court  may,  at  a  subsequent  term, 
allow  the  record  to  be  amended  by  inserting  such  order  nunc  pro 
tunc.^ 

Omissions  Apparent  on  Face  of  Judgment.  —  In  some  jurisdictions  it  is 
held  that  the  court  may,  after  the  term,  amend  its  judgments  and 
records  not  only  by  correcting  merely  clerical  errors  or  mistakes, 
but  also  by  adding  an  omitted  clause  which  is  necessary  to  give 
the  judgment  effect,  when  the  judgment  itself  affords  the  means 
by  which  to  amend.' 

Payment  into  Court  Instead  of  Tender.  —  Thus,  where  a  judgment  has 
been  rendered  directing  the  tender  of  a  certain  sum  within  a 
specified  time,  the  court  may  amend,  under  some  circumstances, 
by  providing  for  the  payment  of  such  sum  into  court.* 

Extension  of  Time.  —  So,  also,  the  court  has  power  to  make  an 
order  extending  the  time  within  which,  by  the  terms  of  a  judg- 
ment for  specific  performance,  a  defendant  is  required  to  pay  pur- 
chase money  and  accept  title  to  land.* 

when  the  error  or  defect  is  in  respect  while  the  general  rule  is  that  after  a 

to  the  entry  of  some  judgment,  order,  final  judgment  has  been  entered   the 

decree,  or  proceeding  to  which  one  of  court    has    no    power    on    motion    to 

the  parties  in  the  cause  was  of  right  en-  change  or  modify  it  as  to  the  matters 

titled,  as  a  matter  of  course,  according  involved  and  the   issues  tried  and  de- 

to  law  and  established  practice  of  the  termined   under  the   pleading,    yet   in 

court,  it  will  sometimes  be  presumed  such  final  judgments  it  is  often  neces- 

to  have  occurred  through  the  misprision  sary  to  insert  directions  commanding 

of  the  clerk,  and  will  always  be  amend-  the   parties  to  do  particular  things  for 

able  if,  from  other  parts  of  the  record,  the   purpose  of  carrying  the  judgment 

or  from  other  convincing  and  satisfac-  into  effect  which   do  not  relate  to  the 

tory  proofs,   it  can    be    clearly  ascer-  merits  of  the  controversy,  as  to  which 

tained  what  judgment,  order,  or  decree  matters  the  judgment  may  be  modified 

the  party  was  entitled  to;  nor  is  it  nee-  on  motion. 

essary,  so  far  as  clerical  errors  go,  that  Entry  of  Judgment  Against  One  Not 

the  amendment  should  be  made  during  Originally  Affected.  —  In  Smith  v.  Mil- 

the  term  at   which   judgment   is   ren-  ler,  66  Tex.   74,   it  war.  held  that  the 

dered."  court  may,  after  the  rendition  of  judg- 

1.  Matter  of  Schroeder,  46  Cal.  305.  ment,  direct  such  process  or  make  such 

2.  Doane  v.  Glenn,  i  Colo.  454.  orders  as  may  be  necessary  to  carry  its 

3.  Trammell  v.  Trammell,  25  Tex.  judgment  into  execution,  and  that  if 
Supp.  261;  Smith  z/.  Miller,  66  Tex.  74;  authorized  by  the  verdict  and  plead- 
Van  Bergen  v.  Palmer,  18  Johns.  (N.  ings  such  amendment  may  extend  to 
Y.)  504:  Newburgh  Bank  v.  Seymour,  the  entry  of  the  judgment  against  a 
14  Johns.  (N.  Y.)  219;  Adams  v.  Ash,  party  not  affected  by  the  original  judg- 
46  Hun  (N.  Y.)  105.  ment. 

4.  Rauih  V.  Kew  York  El.  R.  Co.,  23  Amendment  of  Decree  by  Addition  of  a 
Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  95.  Deficiency  Clause.  —  In  Sprague  5^.  Jones, 

5.  Adams  z.  Ash,  46  Hun  (N..  Y.)  9  Paige  (N.  Y.)  395,  it  was  held  that 
105,  in  which    case    it   was   said   that  after  the  enrolment   and    without   re- 
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(2)  Opening  and  Vacating.  —  The  Court  Has  No  Power,  as  a  general 
rule,  after  the  term  at  which  a  final  judgment  has  been  rendered, 
to  open  and  vacate  the  judgment,  or  otherwise  revise  and  correct 
its  decision.* 


hearing  a  decree  may  be  amended  by 
adding,  as  a  supplemental  order,  a  defi- 
ciency clause  in  a  decree  in  foreclosure. 

1.  Alabama.  —  Crothers  v.  Ross,  15 
Ala.  800;  Walker  v.  Hale,  16  Ala.  26; 
Kidd  V.  McMillan,  21  Ala.  325;  Ex  p. 
Sims,  44  Ala.  248;  Trawick  v.  Trawick, 
67  Ala.  271 ;  Buchanan  v.  Thomason, 
70  Ala.  401;  Harris  v.  Billingsley,  ]8 
Ala.  438;  Noland  v.  Lock,  16  Ala.  52; 
Slatter  v.  Glover,  14  Ala.  648;  Griffin 
V.  Griffin,  40  Ala.  296;  Soulard  v.  Vac- 
uum Oil  Co.,  109  Ala.  387;  Kohn  v. 
Haas,  95  Ala.  478. 

Arkansas,  —  Ashley  v.  Hyde,  6  Ark. 
100,  42  Am.  Dec.  685;  Rawdon  v. 
Rapley,  14  Ark.  203,  58  Am.  Dec. 
370;  Ashley  v.  May,  5  Ark.  408;  Little 
Rock  V.  Bullock,  6  Ark.  282;  Smith 
V.  Stinnett,  i  Ark.  497;  Derton  v. 
Boyd,  21  Ark.  264;  Byrd  v.  Brown, 
5  Ark.  709;  Biscoe  v.  Sandefur,  14  Ark. 
568;  Cossitt  V.  Biscoe,  12  Ark.  95; 
Brooks  V.  Hanauer,  22  Ark.  176;  Mc- 
Knight  V.  Strong,  25  Ark.  212;  Ex  p. 
Hardy,  26  Ark.  94;  Johnson  v.  Camp- 
bell, 52  Ark.  316;  Williams  v.  Reutzel, 
60  Ark.  155;  Siloam  Springs  v.  Mc- 
Phitridge,  53  Ark.  21;  State  Nat.  Bank 
V.  Neel,  53  Ark.  no;  Shirk  v.  Pulaski 
County,  4  Dill.  (U.  S.)209. 

California.  —  Suydam  v.  Pitcher,  4 
Cal.  280;  Bell  V.  Thompson,  19  Cal. 
706;  Lattimer  v.  Ryan,  20  Cal.  628; 
Morrison  v.  Dapman,  3  Cal.  255;  Robb 
V.  Robb,  6  Cal.  21;  Shaw  v.  McGregor, 
8  Cal.  521;  Casement  v.  Ringgold,  28 
Cal.  335. 

Colorado.  —  Exchange  Bank  v.  Ford, 
7  Colo,  314. 

Connecticut.  —  Hall  v.  Paine,  47 
Conn.  429. 

District  of  Columbia.  —  Anderson  v. 
Tinney,  5  Mackey  (D.  C.)  335. 

Florida.  —  Internal  Imp.  Fund  v. 
Bailey,  10  Fla.  238. 

Georgia.  — Clements  f.  Empire  Lum- 
ber  Co.,  96  Ga,  319;  Camp  v.  Phillips, 
88  Ga.  4.15. 

Illinois.  —  Cook  v.  Wood,  24  111.  295; 
Smith  V.  Wilson,  26  111.  186;  Cox  v. 
Brackett,  41  111.  222;  Morgan  v.  Hays, 
I  III.  126,  12  Am.  Dec.  147;  Garner  z/, 
Crenshaw,  2  111.  143;  Lampsett  v. 
Whitney,  4  111.  170;  Jansen  v.  Grim- 
shaw,  125    111.   468;    Cook   County   v. 


Calumet,  etc..  Canal,  etc..  Co.,  131  111. 
505;  Gage  V.  Chicago,  141  111.  642; 
Kelly  V.  Chicago,  148  111.  90;  Leonard 
V.  The  Times,  51  111.  App.  427;  Ayer 
V.  Chicago,  149  111.  262;  Dunkelmann  v. 
Brunnell,  44  111.  App,  438;  Baldwin 
V.  McClelland,  152  111.  42;  McChesney 
V.  Chicago,  161  111  no;  People  v.  Mc- 
Wethy,  165  111.  222;  Schmidt  v. 
Thomas,  33  111.  App.  109;  Maple  v. 
Havenhill,  37  111.  App.  311;  Davies 
V.  Coryell,  37  111.  App.  505;  Packer  v. 
Roberts,  40  111.  App.  445;  Kuehne  v. 
Goit,  54  111.  App.  596;  Chambers 
V.  Kirschoff,  57  111.  App.  615;  Cohen  v. 
Moore,  59  111.  App.  396;  Stettauer  v. 
Chicago  Title,  etc.,  Co.,  62  111.  App. 
31;  Kelley  v.  Heath,  etc.,  Mfg.  Co.,  66 
111  App.  528;  Fleet  v.  Gilbert,  66  111. 
App.  678;  McKindley  v.  Buck,  43  III. 
488. 

Indiana.  —  Bland  v.  State,  2  Ind.  608; 
Blair  v.  Russell,  i  Ind.  516. 

Iowa.  —  Fairbairn  v.  Dana,  68  Iowa 
231;  Walker  v.  Freelove,  79  Iowa  752; 
Emerson  v.  Tomlinson,  4  Greene 
(Iowa)  398. 

Kentucky.  —  McManama  v.  Garneit, 
3  Mete,  (Ky,)  517;  Anderson  v.  Ander- 
son, 18  B,  Mon.  (Ky.)  95;  Pepper  v. 
Thomas,  85  Ky.  539;  Newland  v. 
Gentry,  18  B.  Mon.  (Ky.)  666;  Hocker 
V.  Gentry,  3  Mete.  (Ky.)  463;  Bramblet 
V.  Pickett,  2  A.  K.  Marsh.  (Ky.)  10,  12 
Am.  Dec.  350;  Bobb  v.  Bobb,  2  A.  K. 
Marsh.  (Ky.)  240;  Kelly  v.  Keizer,  3 
A.  K.  Marsh.  (Ky.)  268. 

Maryland.  —  Loney  v.  Bailey,  43 
Md.  lo. 

Massachusetts.  —  Wood  v.  Payea,  138 
Mass.  61;  Mason  p.  Pearson,  118  Mass. 
61;    Radclyffe    v.    Barton,    154    Mass. 

157. 

Michigan.  —  Whitwell  v.  Emory,  3 
Mich.  84. 

Mississippi.  —  Cotton  v.  McGehee,  54 
Miss.  621;  Shirley  v.  Conway,  44  Miss. 
434;  Alabama,  etc.,  R.  Co.  v.  Bolding, 
69  Miss.  255,  30  Am,  St.  Rep.  541, 

Missouri.  —  Ash  by  v.  Glasgow,  7 
Mo,  320;  Hill  V.  St,  Louis,  20  Mo,  584; 
Lindell  v.  State  Bank,  4  Mo.  228,  315; 
Brewer  v.  Dinwiddie,'25  Mo.  351;  Har- 
bor V.  Pacific  R.  Co.,  32  Mo.  423; 
Downing  v.  Still,  43  Mo.  309;  Peake  v. 
Redd,  14  Mo.  79;  L,  H,  Rumsey  M£g^ 
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The  Only  Eelief  for  Errors  in  Law  in  such  cases  is  usually  by  new  trial, 
review,  writ  of  error,  or  appeal,  as  either  may  be  appropriate  and 
allowable  by  law,  or  by  some  other  mode  specially  provided  by 


I 


Co.  V.  Baker,  35  Mo.  App.  217;  Orvis 
V.  Elliolt,  65  Mo.  App.  96. 

Nebraska.  —  Carlow  v.  Aultman,  28 
Neb.  672;  McBrien  v.  Riley,  38  Neb. 
561. 

Nevada.  —  State  v.  Nevada  First  Nat. 
Bank,  4  Nev.  558;  Lang  Syne  Gold 
Min.  Co.  71.  Ross,  20  Nev.  127. 

New  Hampshire.  —  Probate  Judge  v. 
Webster,  46  N.  H.  518. 

North  Carolina.  —  Ramsour  v.  Raper, 
7  Ired.  L.  (N.  Car.)  346;  Moore  v. 
Hinnant,  90  N.  Car.  163;  Clemmons  v. 
Field,  99  N.  Car.  400;  State  z/.  Bennett, 
93  N.  Car.  503;  Simms  v.  Thompson,  i 
Dev.  Eq.  (N.  Car.)  197;  Murphy  v.  Mer- 
ritt,  63  N.  Car.  502;  State  v.  Auman, 
13  Ired.  L.  (N.  Car.)  241;  Dunns  v. 
Batchelor,  3  Dev.  &  B.  L.  (N.  Car.)  54. 

Ohio.  —  Guernsey  County  v.  Cam- 
bridge, 7  Ohio  Cir.  Ct.  Rep.  72,  3  Ohio 
Cir.  Dec.  669;  Wellman  v.  Wellman,  g 
Ohio  Cir.  Ct.  Rep.  72,  2  Ohio  Dec.  136. 

Oregon.  —  Deering  v.  Quivey,  26  Ore- 
gon 556. 

Pennsylvania.  —  Hill  v.  Egan,  39  W. 
N.  C.  (Pa.)  267. 

Tennessee.  —  Memphis,  etc.,  R.  Co. 
V.  Johnson,  16  Lea  (Tenn.)  387;  Ander- 
son V.  Thompson,  7  Lea  (Tenn.)  259; 
Radford  Trust  Co.  v.  East  Tennessee 
Lumber  Co.,  92  Tenn.  126. 

Texas.  —  Merle  v.  Andrews,  4  Tex. 
200:  Rogers  r.  Watrous,  8  Tex.  62,  58 
Am.  Dec.  100;  Ragsdale  v.  Green,  36 
Tex.  193;  Thomas  v.  Neel,  (Tex.  App. 
1892)  18  S.  W.  Rep.  138;  Brevirster  v. 
Norfleet,  (Tex.  Civ.  App.  1893)  22  S, 
W.  Rep.  226;  Laclede  Nat.  Bank  v. 
Betterton,  5  Tex.  Civ.  App.  355;  Hirsh- 
feld  V.  Brown,  (Tex.  Civ.  App.  1895)  30 
S.  W.  Rep.  962. 

Utah. — Darke  v.  Ireland,  4  Utah  192. 
Virginia. — Slate   Bank   v.   Craig,   6 
Leigh  (Va.)  399;  Thompson  v.  Carpen- 
ter, 88  Va.  702,  16  Va.  L.  J.  15. 

Washington.  —  Medford  v.  Dorsey,  2 
Wash.  (U.  S.)433;  Hancock  z/.  Stewart, 
T  Wash.  Ter.  323. 

West  Virginia. — Green  v.  Pittsburgh, 
etc.,  R.  Co.,  II  W.  Va.  685;  Crawford 
V.  Fickey,  41  W.  Va.  544,  2  Am.  &  Eng. 
Corp.  Cas.  N.  S.  417;  Morgan  v.  Ohio 
River  R.  Co.,  39  W.  Va.  17;  Stewart  v. 
Stewart,  40  W.  Va.  65. 

Wisconsin.  —  SpafTord  v.  Janesville, 
15  Wis.  474;  Gray  v.  Gales.  37  Wis. 
614;    Salter   v.    Hilgen,   40  Wis.    363; 
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Baker  v.  Baker,  51  Wis.  538;  McBride 
V.  Wright,  75  Wis.  306;  Milwaukee 
Mut.  Loan,  etc.,  Soc.  i/.  Jagodzinski,  84 
Wis.  35;  Pringle  v.  Dunn,  39  Wis.  435; 
Pier  V.  Amory,  40  Wis.  571;  Eaton  v. 
Voungs,  36  wis.  171 ;  Egan  v.  Sengpiel, 
46  Wis.  703;  Breed  v.  Ketchum,  51 
Wis.  164;  Williams  v.  Williams,  55 
Wis.  300;  Gardner  v.  Grant  County,  i 
Pin.  (Wis.)  210;  Gilbert-Arnold  Land 
Co.  V.  O'Hare,  93  Wis.  194;  Pormann 
v.  Frede,  72  Wis.  226;  Day  z/.  Mertlock. 
87  Wis.  577;  Quaw  v.  Lameraux,  36 
Wis.  626. 

United  States.  —  Northern  Bank  v. 
Labitut,  I  Woods  (U.  S.)  u;  Brush  v. 
Robbins,  3  McLean  (U.  S.)486;  Bron- 
son  V.  Schulten,  104  U,  S.  410;  Phil- 
lips V.  Negley,  117  U.  S.  665;  Grames 
V.  Hawley,  50  Fed.  Rep.  319;  U.  S.  v. 
Wallace,  46  Fed.  Rep.  569;  Baptist  v. 
Farwell  Transp.  Co.,  29  Fed.  Rep.  180; 
Klever  v.  Seawall,  22  U.  S.  App.  458, 
65  Fed.  Rep.  373;  Craven  v.  Canadian 
Pac.  R.  Co.,  62  Fed.  Rep.  170;  Austin 
V.  Riley,  55  Fed.  Rep.  833;  Central 
Trust  Co.  V.  Grant  Locomotive  Works, 
135  U.  S.  207;  U.  S.  V.  Pile,  130  U.  S. 
280;  McMicken  v.  Perin,  18  How.  (U. 
S.)  507;  Cameron  v.  M' Roberts,  3 
Wheat.  (U.  S.)  591. 

Snle  Applied  to  Supreme  Court. —  In 
Donnell  v.  Hamilton,  77  /.la.  610,  it 
was  held  that  the  Supreme  Court  can- 
not set  aside  a  judgment  or  decree  ren- 
dered by  it  after  the  expiration  of  the 
term  at  which  it  was  rendered,  unless 
it  is  void  on  its  face. 

Opening  Judgment  by  Confession  or  by 
Default.  —  According  to  some  decisions 
it  is  held  that  while  as  to  judgments 
rendered  adversely  after  hearing  the 
power  to  open  and  vacate  must  be 
exercised  at  the  term  at  which  the  judg- 
ments are  entered,  there  is  no  limita- 
tion of  the  time  for  exercising  such 
power  in  judgments  by  confession  or 
by  default.  King  v.  Brooks,  72  Pa.  St. 
363;  Breden  v.  Gilliland,  67  Pa.  St.  36. 
See  also  Wilson  v.  Torbert,  3  Stew. 
(Ala.)  296. 

After  Levy  of  Execution.  —  Though  it 
has  been  held  that  a  court  will  open  a 
judgment  to  let  in  a  defense,  even  after 
the  issue  of  execution.  Den  v.  Evaul,  I 
N.  J.  L.  233,  yet  it  would  seem  that, 
after  judgment,  execution,  and  the  pay- 
ment of  money  over  lo  the  plaintiff 
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statute;  where,  for  instance,  a  judgment  has  occurred  at  some 
previous  term  by  default,  through  accident  or  some  circumstance 
which  clearly  entitles  the  party  to  redress,*  unless  the  jurisdiction 
is  continued  by  some  appropriate  proceeding  during  the  term.* 
In  most  jurisdictions,  however,  the  court  has  power  upon  proper 
application  to  open  or  vacate  a  judgment  at  a  subsequent  term, 
upon  sufficient  cause  shown,  as,  for  instance,  where  the  judgment 
is  void  or  irregular.' 


thereon,  the  court  will  hardly  interfere 
to  set  aside  the  judgment.  Cooper  v. 
Galbraith,  24  N.  J.  L.  219;  Miller  v. 
Alexander,  i  N.  J.  L.  459.  See  also 
Fox  V.  Mt.  Sterling  Nat.  Bank,  (Ky. 
1889)  10  S.  W.  Rep.  368;  Truliinger  v. 
Mauly,  I  Pearson  (Pa.)  235. 

1.  Per  Woodbury,  J.,  in  U.  S.  Bank 
V.  Moss,  6  How.  (U.  S.)  31. 

2.  See  supra,  II.  i.  b.  Continuance  of 
Proceedings  Commenced  During  Term. 

Authorizing  Motion  to  Set  Aside  at  Next 
Term.  —  A  Circuit  Court  has  no  power 
to  insert  a  clause  in  a  judgment 
authorizing  the  party  against  whom  it 
is  rendered  to  move  to  set  it  aside  at 
the  next  terra;  and  where,  upon  motion 
made  in  pursuance  of  such  leave,  a 
judgment  was  set  aside  at  the  next  term 
and  a  new  judgment  rendered,  it  will 
be  treated  as  a  nullity  by  the  Supreme 
Court,  and  the  first  judgment  rein- 
stated. Hill  V.  St.  Louis,  20  Mo.  584. 
In  this  case  the  court  said:  "  The  ques- 
tion now  occurs,  had  the  Circuit  Court 
authority  to  make  that  order  granting 
leave  to  file  exceptions  and  make  mo- 
tions to  set  aside  the  judgment  at  a 
future  term?  If  it  had  power  to  grant 
leave  to  a  party  to  make  such  motions 
at  one  future  term,  what  deprives  it  of 
the  power  to  grant  similar  leave  to  a 
party  [at]  a  second  or  third  or  fourth 
term?  We  say  it  has  no  such  power, 
and  it  is  right  and  just  that  it  should 
have  no  such  power.  There  could 
never  be  an  end  to  the  proceedings  of  a 
controversy  between  parties  were  such 
power  to  be  placed  in  the  hands  of  a 
doubting  and  irresolute  judge;  there 
might  be  no  telling  when  a  judgment 
is  to  become  final.  One  party  is 
allowed,  by  leave  entered  on  record  at 
one  term,  to  move  to  set  aside  the 
judgment  at  the  next  succeeding  term, 
and  then  the  other  is  allowed  the  same 
privilege  at  a  still  succeeding  term, 
toties  guoties,  and  when  will  the  matter 
end?  It  will  not  do  to  say  that  this 
power  lies  in  the  discretion  of  the 
judges.     This  is  the  fruitful  source  of 


judicial  error,  of  judicial  abuse.  Such 
a  power  is  withheld  from  the  courts;  it 
is  not  found  in  the  field  of  discretion, 
as  widely  extended  even  as  some  would 
have  it." 

Effect  of  Consent  of  Parties.  —  In  Little 
Rock  V.  Bullock,  6  Ark.  282,  it  was 
held  that  a  judgment  rendered  at  one 
term  cannot  be  set  aside  at  a  subse- 
quent term  of  the  court  even  by  con- 
sent of  the  parties.  Consent  cannot 
confer  jurisdiction.  In  this  case  the 
court  said:  "  The  court  not  having  the 
power  to  reopen  the  cause,  it  could  not 
be  done  by  the  consent  of  the  parties, 
for  consent  cannot  confer  jurisdiction. 
All  the  proceedings  had  in  this  case 
subsequent  to  the  final  judgmental  the 
March  term,  1840,  must  be  considered 
as  coram  non  judice,  and  therefore 
void,"  See,  however,  as  to  this  point, 
Kidd  V.  McMillan,  21  Ala.  325,  in 
which  case  it  was  held  that  if  a  court, 
in  pursuance  of  the  agreement  of  the 
parties,  does  set  aside  the  judgment 
and  retry  the  cause,  the  second  judg- 
ment is  not  void  for  want  of  jurisdic- 
tion. 

In  Humphreyville  v.  Culver,  73  111. 
485,  it  was  held  that  although  a  court 
cannot  set  aside  its  own  judgment  at  a 
subsequent  term  without  consent,  yet 
with  the  consent  of  both  parties  it  may 
do  so.  To  the  same  effect  see  Gage 
V.  Chicago,  141  111.  642;  Philadelphia 
z.  Coulston,  118  Pa.  St.  541;  Cowles  v. 
Curry,  96  N.  Car.  331. 

3.  See  infra.  III.  4.  Grounds;  and 
see  the  following  cases: 

Alabama.  —  Ex  p.  Sanford,  5  Ala. 
562;  Johnson  v.  Johnson,  40  Ala.  247; 
Hood  V.  Branch  of  State  Bank,  9  Ala. 
335;  Summersett  v.  Summersett,  40 
Ala.  596. 

Illinois. — Olney  z'.  Harney,  50  111.  455. 

Michigan. — Campau  w.  Coates,  17 
Mich.  235. 

Missouri.  —  Harbor  v.  Pacific  R.  Co., 
32  Mo.  423;  Stacker  v.  Cooper  Circuit 
Ct.,  25  Mo.  401;  Smith  v.  Best.  42  Mo. 
185. 
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Waiver  of  Objections.  —  Although  it  is  irregular  for  a  court  at  a  sub- 
sequent term  to  set  aside  a  judgment  of  non  pros.,  yet  the  irregu- 

if  y,  or  correct  them ;  and  if  errors  exist, 
they  can  only  be  corrected  by  such  pro- 
ceeding by  a  writ  of  error  or  appeal  as 
may  be  allowed  in  a  court  which,  by 
law,  can  review  the  decision.  So 
strongly  has  this  principle  been  upheld 
by  this  court  that,  while  realizing  that 
there  is  no  court  which  can  review  its 
decisions,  it  has  invariably  refused  all 
applications  for  rehearing  made  after 
the  adjournment  of  the  court  for  the 
term  at  which  the  judgment  was  ren- 
dered. And  this  is  placed  upon  the 
ground  that  the  case  has  passed  beyond 
the  control  of  the  court.  *  *  *  But 
to  this  general  rule  an  exception  has 
crept  into  practice  in  a  large  number  of 
the  state  courts  in  a  class  of  cases  not. 
well  defined,  and  about  which  and,' 
about  the  limit  of  this  exception  theses 
courts  are  much  at  variance.  An  at- 
tempt to  reconcile  them  would  be 
entirely  futile.  The  exception,  how- 
ever, has  its  foundation  in  the  English 
writ  of  error  coram  vobis,  a  writ  which 
was  allowed  to  bring  before  the  same 
court  in  which  the  error  was  committed 
some  matter  of  fact  which  had  escaped 
attention,  and  which  was  material  in 
the  proceeding.  These  were  limited 
generally  to  the  facts  that  one  of  the 
parties  to  the  judgment  had  died  be- 
fore it  was  rendered,  or  was  an  infant 
and  no  guardian  had  appeared  or  been 
appointed,  or  was  a.  feme  covert,  and  the 
like,  or  error  in  the  process  through 
default  of  the  clerk.  *  *  *  There 
has  grown  up,  however,  in  the  courts 
of  law,  a  tendency  to  apply  to  this  con- 
trol over  their  own  judgments  some  of 
the  principles  of  the  courts  of  equity  in 
cases  which  go  a  little  further  in  ad- 
ministering summary  relief  than  the 
old-fashioned  writ  of  error  coram  vobis 
did.  This  practice  has  been  founded 
in  the  courts  of  many  of  the  states  on 
statutes  which  conferred  a  prescribed 
and  limited  control  over  the  judgment 
of  a  court  after  the  expiration  of  the 
term  at  which  it  was  rendered.  In 
other  cases  the  summary  remedy  by 
motion  has  been  granted  as  founded  in 
the  inherent  power  of  the  court  over  its 
own  judgments,  and  to  avoid  the  ex- 
pense and  delay  of  a  formal  suit  in 
chancery.  It  can  easily  be  seen  how 
this  practice  is  justified  in  courts  of  the 
states  where  a  system  has  been  adopted 
which  amalgamates  the  equitable  and 


Montana.  —  Harvey  v.  Whitlatch,  2 
Mont.  55, 

Nebraska.  —  Barnes  v.  Hale,  44  Neb. 

355- 

New  York.  —  Macomber  v.  New 
York,  17  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
35;  Vandenburgh  v.  New  York  City 
Cent.  Underground  R.  Co.,  57  N.  Y. 
Super.  Ct.  285. 

Ohio.  —  Huntz/.  Yeatman,  3  Ohio  16. 

Utah.  —  Park  v.  Higbee,  6  Utah  414. 

Wisconsin.  —  .^tna  L.  Ins.  Co.  v.  Mc- 
Cormick,  20  Wis.  265;  Black  v.  Hurl- 
burt,  73  Wis.  126. 

United  States.  —  U.  S.  v.  Smith,  I 
Cranch  (C.  C)  127;  Union  Bank  v. 
Crittenden,  2  Cranch  (C.  C.)  238. 

Fraud  and  Want  of  Jorisdiction.  —  "No 
authorities  need  be  cited  to  the  propo- 
sition that,  in  the  absence  of  statute, 
judgments  regularly  entered  are  be- 
yond the  court's  control  after  the  term 
has  expired.  A  judgment  procured  by 
fraud,  or  by  irregular  or  improper  con- 
duct of  the  successful  party,  or  one  en- 
tered without  jurisdiction  of  the  person 
against  whom  it  is  given,  can  hardly  be 
said  to  be  regularly  entered.  These, 
therefore,  constitute  grounds  on  which, 
upon  proper  showing,  courts  sometimes 
presume  to  act  at  a  subsequent  term." 
Exchange  Bank  v.  Ford,  7  Colo.  314. 

Error  Coram  Vobis  —  Common-law  and 
Equity  Jurisdictions  Blended.  —  In  Bron- 
son  V.  Schulten,  104  U.  S.  410,  the  court 
said:  "  In  this  country  all  courts  have 
terms  and  vacations.  The  time  of  the 
commencement  of  every  term,  if  there 
be  half  a  dozen  a  year,  is  fixed  by  stat- 
ute, and  the  end  of  it  by  the  final  ad- 
journment of  the  court  for  that  term. 
This  is  the  case  with  regard  to  all  the 
courts  of  the  United  States,  and  if 
there  be  exceptions  in  the  state  courts 
they  are  unimportant.  It  is  a  general 
rule  of  the  law  that  all  the  judgments, 
decrees,  or  other  orders  of  the  courts, 
however  conclusive  in  their  character, 
are  under  the  control  of  the  court  which 
pronounces  them  during  the  term  at 
which  they  are  rendered  or  entered  of 
record,  and  they  may  then  be  set  aside, 
vacated,  modified,  or  annulled  by  that 
court.  But  it  is  a  rule  equally  well  es- 
tablished that  after  the  term  has  ended 
all  final  judgments  and  decrees  of  the 
court  pass  beyond  its  control,  unless 
steps  be  taken  during  that  term,  by 
motion  or  otherwise,  to  set  aside,  mod- 
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larity  will  be  cured  if  the  defendants  afterward  appear  to  the 
action.*  So  also  the  fact  that  a  judgment  has  been  set  aside,  the 
successful  party  being  absent  and  not  consenting  thereto,  will  not 
be  a  ground  for  reversal  where  such  successful  party,  being  given 
his  election,  decides  to  take  a  new  trial  rather  than  to  abide  by 
the  first  judgment.* 

b.  As  TO  Clerical  Errors  —  (i)  In  General.  —  The  court 
may,  after  the  expiration  of  the  term,  correct  or  amend  clerical 
misprisions  of  its  officers  so  as  to  make  the  record  show  the  judg- 
ment actually  rendered  by  the  court.* 


common-law  jurisdiction  in  one  form 
of  action,  as  most  of  the  rules  of  pro- 
cedure do." 

Bale  Does  Not  Apply  to  Void  Judg- 
ments, —  The  rule  that  the  power  of  a 
court  over  its  judgments  ends  with  the 
term  at  which  it  was  rendered  has  no 
application  in  the  case  of  void  judg- 
ments, which  may  be  vacated  at  any 
time.  People  v.  Greene,  74  Cal.  400. 
In  this  case  the  court  said:  "  A  judg- 
ment which  is  void  upon  its  face,  and 
which  requires  only  an  inspection  of 
the  judgment  roll  to  demonstrate  its 
want  of  vitality,  is  a  dead  limb  upon 
the  judicial  tree  which  should  be 
lopped  off,  if  the  power  so  to  do  exists. 
It  can  bear  no  fruit  to  the  plaintiff,' but 
is  a  constant  menace  to  the  defend- 
ant." See  also  infra.  III.  3.  b.  Void 
Judgments. 

1.  Hair  v.  Moody,  9  Ala.  399,  where- 
in the  court  said:  "  There  is  no  ques- 
tion with  us  as  to  the  irregularity  alike 
of  the  judgment  of  non  pros,  and  of 
the  order  setting  it  aside.  It  seems 
the  cause  had  been  continued,  at  a 
period  previous  to  the  time  when  the 
nonsuit  was  asked,  and  consequently  it 
was  irregular  then  to  grant  the  mo- 
tion, however  sufficient  the  reason  for 
doing  so,  as  the  plaintiii  was  dis- 
charged from  the  court  for  that  term. 
Innerarity  v.  Frowner,  2  Ala.  150. 
The  proper  course  for  the  plaintifif,  un- 
der this  condition  of  the  suit,  was  to 
move  some  supervisory  court  for  the 
necessary  process  to  set  aside  or  vacate 
the  irregular  judgment  of  non.  pros. 
The  same  course  was  proper  to  the  de- 
fendant, when  the  plaintifif  procured 
the  non.  pros,  to  be  set  aside.  Instead 
of  this,  however,  he  subsequently  ap- 
pears in  the  cause,  is  active  in  its  de- 
fense, and  owing  chiefly  to  this,  as  we 
must  presume,  the  suit  is  prosecuted 
for  many  terms.  In  our  judgment  the 
irregularity  was  cured  by  the  subse- 


quent appearance  of  the  defendant  to 
the  action." 

2.  Gage  v.  Chicago,  141  111.  642.  In 
this  case  the  court  said:  "  It  was,  how- 
ever, improper  for  the  court,  in  the  ab- 
sence of  the  appellant,  and  without  his 
consent,  to  set  aside,  sua  sponte,  the 
judgment  in  favor  of  him,  and  award 
him  a  new  trial  nolens  volens.  It  may 
manifestly  have  been  for  his  inter- 
est that  this  should  be  done,  but 
the  court  had  no  authority  to  force  a 
new  trial  upon  him,  without  his  con- 
sent, after  the  term  had  expired.  But 
whatever  of  error  there  was  in  this  ac- 
tion of  the  court  was  cured  by  the  sub- 
sequent proceedings  in  the  court,  when 
appellant  was  given  an  election,  as  to 
the  property  owned  by  him,  to  either 
abide  by  the  verdict  and  judgment 
*  *  *  or  consent  to  and  take  a  new 
trial,  and  he  exercised  such  election, 
and  elected  and  consented  to  take  a 
new  trial." 

3.  Alabama.  —  Brown  v.  Bartlett,  2 
Ala.  29;  Allen  v.  Bradford,  3  Ala.  281; 
Harvey  v.  Jeter,  7  Ala.  688;  Hood  v. 
Branch  of  State  Bank,  9  Ala.  335;  Gib- 
son V.  Wilson,  18  Ala.  63;  Lee  v.  Hous- 
ton, 20  Ala,  301 ;  Wainright  v.  Sanders, 
20  Ala.  602;  Glass  v.  Glass,  24  Ala.  468; 
Dumas  v.  Hunter,  30  Ala,  188;  Whit- 
ten  V.  Graves,  40  Ala.  578;  Russell  v. 
Erwin,  41  Ala.  292;  Burdeshaw  v. 
Comer,  108  Ala.  617;  Jordan  v.  Bell,  8 
Port.  (Ala.)  53;  Exp.  Henderson,  84 
Ala.  36;  Myers  z/.  Conway,  90  Ala.  109; 
Birmingham  Nat.  Bank  v.  Mayer,  104 
Ala.  634;  Garner  v.  Garner,  107  Ala. 
242;   Harris  v.  Billingsley,  18  Ala.  438. 

Arkansas.  —  Portis  v.  Talbot,  33  Ark. 
218. 

California.  —  Morrison  v.  Dapman,  3 
Cal,  255;  Houston  v.  Williams,  13  Cal. 
24;  Browner  v.  Davis,  15  Cal.  9; 
Swain  v.  Naglee,  19  Cal.  127;  Will 
V.  Sinkwitz,  41  Cal.  588;  Rousset  v. 
Boyle,  45  Cal.  64;  Matter  of  Schroeder, 
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Inherent  Power.  —  This  is  a  power  inherent  in  the  authority  of 
every  court  having  general  jurisdiction  to  correct  errors  in  the 
making  up  of  its  records,  whereby  they  fail  to  express  the  truth 
in  regard  to  its  proceedihgs.     And  this  power  may  be  exercised 


4i6  Cal.  305;  Dreyfuss  v.  Tompkins,  67 
Cal.  339;  In  re  Mahon,  71  Cal.  586; 
San  Joaquin  Land,  etc.,  Co.  v.  West, 
99  Cal.  345;  Dickey  z/.  Gibson,  113  Cal. 
26;  Matter  of  Thompson,  loi  Cal  349. 
Colorado.  —  Doane  v.  Glenn,  i  Colo. 
454;  Pleyte  v.  Pleyte,  15  Colo.  44; 
Gaynor  v.  Clements,  16  Colo.  209; 
Breene  v.  Booth,  6  Colo.  App.  140. 

Connecticut.  —  Waldo  v.  Spencer,  4 
Conn.  77;  Wilkie  v.  Hall,  15  Conn.  37; 
Weed  V.  Weed,  25  Conn.  344. 

Florida.  —  Adams  v.  Re  Qua,  22  Fla. 
250:  Adams  v.  Higgins,  23  Fla.  13; 
McLane  v.  Piaggio,  24  Fla.  71;  McGriff 
V.  Ried,  37  Fla.  51. 

Illinois.  —  Smith  v.  Wilson,  26  111. 
186;  Newman  v.  Chicago,  153  111.  469; 
Morrison  v.  Stewart,  21  111.  App.  113; 
Hogue  V.  Corbit,  156  111.  540;  Woodard 
V.  People,  56  111.  App.  45;  Littlefield  v. 
Schmoldt,  24  111.  App.  624.    ' 

Indiana.  —  Bales  v.  Brown, -57  Ind. 
282;  Latta  V.  Griffith,  57  Ind,  329; 
Makepeace  v.  Lukens,  27  Ind.  435; 
Jenkins  v.  Long.  23  Ind.  460;  Burson 
V.  Blair,  12  Ind.  371;  Silner  v.  Butter- 
field,  2  Ind.  24;  Lippencott  v.  Wygant, 
2  Ind.  661;  McManus  v.  Richardson, 
8  Blackf.  (Ind.)  100;  King  v.  Anthony,  2 
Blackf.  (Ind.)  131;  Fite  v.  Doe,  i 
Blackf.  (Ind.)  127;  Lambert  v.  Black- 
man,  I  Blackf.  (Ind.)  59;  Smith  v. 
Myers,  5  Blackf.  (Ind.)  223;  Miller 
V.  Royce,  60  Ind.  189;  State  v.  Cross,  6 
Ind.  387;  Wasson  v.  Beauchamp,  11 
Ind.  i8;  Goodwine  v.  Hedrick,  29  Ind. 
383;  Temple  v.  Irvin,  34  Ind.  412; 
Sherman  v.  Nixon,  37  Ind.  153;  Hughes 
V.  Hinds,  69  Ind.  93;  Conway  v.  Day, 
79  Ind.  318,  92  Ind.  422;  Ellis  v.  Keller, 
82  Ind.  524;  Stuart  v.  Logansport,  87 
Ind.  584;  Gray  v.  Robinson,  90  Ind. 
527;  Runnels  v.  Kaylor,  95  Ind.  503; 
People's  Sav.,  etc.,  Assoc,  v.  Spears, 
115  Ind.  297;  Stratton  v.  Lockhart,  i 
Ind.  App.  380;  Hunt  v.  Markle,  12 
Ind,  App.  335. 

Iowa.  —  Deere  v.  Nelson,  73  Iowa 
186;  Knox  z/.  Moser,  72  Iowa  154;  Reed 
V.  Lane,  96  Iowa  454. 

Kansas. — Birmingham  v.  Leonhardt, 
2  Kan.  App.  513;  Morris  w.  Banyan,  58 
Kan,  210. 

Kentucky.  — Seller  z*.  Northern  Bank, 
86  Ky.   128;  Johnson  v.  State  Bank,  2 


Duv.    (Ky.)    521;     Smith   v.    MuUins, 

3  Mete.  (Ky.)  182;  Speed  v.  Hann,  i  T, 
B.  Mon.  (Ky.)  16;  Graham  v.  Lynn,  4 
B.  Mon.  (Ky.)  18;  Smith  v.  Todd,  3  J. 
J.  Marsh.  (Ky.)  299;    Long  v.  Gaines, 

4  Bush  (Ky.)  354;  Finnell  v.  Jones,  7 
Bush  (Ky.)  359;  Brown  v.  U.  S.  Home, 
etc.,  Assoc,  (Ky,  1890)  13  S.  W.  Rep. 
1085;  Young  V.  Sadler,  (Ky.  1893)  24  S. 
W.  Rep.  877;  Emison  v.  Walker,  (Ky. 
1895)  31  S.  W.  Rep.  461,  17  Ky.  L.  Rep. 
238;  Treasy  v.  Moore,  (Ky.  1896)  36  S. 
W.  Rep.  1132,  18  Ky.  L.  Rep.  421. 

Louisiana.  —  Thompson  v.  Comeau. 
23  La.  Ann.  556;  Goldman  z/.  Goldman, 
47  La.  Ann.  1463;  Mullan  v.  His  Cred- 
itors, 39  La.  Ann.  397. 

Maine.  —  Hall  v.  Williams,  10  Me. 
278;  Chase  z/.  Gilman,  15  Me.  64;  Lim- 
erick, Petitioner,  18  Me.  183;  Lewis 
V.  Ross,  37  Me.  230. 

Maryland.  —  Duvall  v.  Wells,  4  Har. 
&  M.  (Md.)  164;  EckerT/.  New  Windsor 
First  Nat.  Bank,  64  Md.  292. 

Massachusetts.  —  Atkins  v.  Sawyer,  i 
Pick.  (Mass.)  351;  Rugg  v.  Parker,  7 
Gray  (Mass.)  172;  Com.  v.  Magoun, 
14  Gray  (Mass.)  398;  Bacon  v.  Lin« 
coin,  2  Cush.  (Mass.)  124;  Balch  v. 
Shaw,  7  Cush.  (Mass.)  282;  Fay  v. 
Wenzell,  8  Cush.  (Mass.)  315. 

Michigan.  —  Hall  v.  Grovier,  25 
Mich,  428;  Hiawatha  Tp,  v.  Steere,  90 
Mich,  270;  Ship  Milwaukie  v.  Hale,  i 
Dougl.  (Mich.)  306. 

Minnesota.  —  Bilansky  v.  State,  3 
Minn.  427 ;  Dodge  v.  Chandler,  13  Minn. 
114;  La  Crosse,  etc..  Steam  Packet 
Co.  V.  Robertson,  13  Minn.  291;  Mc- 
Clure  V.  Bruck,  43  Minn.  305;  Hall  v. 
Merrill,  47  Minn,  260;  Nell  v.  Dayton, 
47  Minn,  257, 

Missouri.  —  Hickman  z-,  Barnes,  I 
Mo,  156;  Fugate  v.  Glasscock,  7  Mo. 
577;  Hull  v.  Dowdall,  20  Mo.  359; 
Turner  v.  Christy,  50  Mo.  145;  Allen  v. 
Sales,  56  Mo.  28;  Robertson  v.  Neal,  60 
Mo.  579;  State  V.  Primm,  61  Mo.  166; 
Evans  v.  Fisher,  26  Mo.  App.  541;  L. 
H.  Rumsey  Mfg.  Co.  v.  Baker,  35  Mo, 
App,  217;    Harlan  v.  Moore,  132  Mo. 

483- 

Montana.  —  Quigley  v.  Birdseye,  11 
Mont.  439. 

Nebraska.  —  Grimes  v.  Grosjean,  24 
Neb.   700;  Hoagland  v.  Way,  35   Neb. 
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by  the  court  at  any  time  when  the  error  is  brought  to  its  attention, 
and  no  injury  is  likely  to  happen  to  the  parties  or  other  persons 
by  its  exercise.  No  doubt  such  power  should  be  cautiously  and 
discreetly  used,  but  that  it  exists  is  well  established  by  authority. 


387;  State  V.  Moran,  24  Neb.  103; 
Brownlee  v.  Davidson,  28  Neb.  785; 
Becker  v.  Simonds,  33  Neb.  680. 

New  Hampshire.  —  Chase  t.  Wyeth, 
17  N.  H.  486;  Eastman  v.  Concord,  64 
N.  H.  263. 

New  Jersey.  —  Hood  v.  Spaeth,  51  N. 
J.  L.  129;  Dewey  v.  Ten  Eyck,  3  N.  J. 
L.  576;  King  V.  Ruckman,  22  N.  J.  Eq. 

551- 

New  York.  —  Palmer  v.  Lawrence,  5 
N.  Y.  455;  Chautauqua  County  Bank 
V.  White,  23  N.  Y.  347;  New  York  Ice 
Co.  V.  North  Western  Ins.  Co.,  23  N. 
Y.  357,  12  Abb.  Pr.  (N.  Y.)  414,  21 
How.  Pr.  (N.  Y.)  296;  Buckingham 
V.  Dickinson,  54  N.  Y.  682;  Guernsey  z/. 
Miller,  80  N.  Y.  181;  Kenney  v.  Apgar, 
93  N.  Y.  539;  Corn  Exch.  Bank  v. 
Blye,  119  N.  Y.  414;  Bohlen  v.  Metro- 
politan El.  R.  Co.,  121  N.  Y.  546; 
Toronto  General  Trust  Co.  v.  Chicago, 
etc.,  R.  Co.,  123  N.  Y.  37;  Roberts  v. 
Buckley,  145  N.  Y.  215;  Adams  v. 
Ash,  46  Hun  (N.  Y.)  105;  Sexton 
V.  Bennett,  63  Hun  (N.  Y.)  624,  17  N. 
Y.  Supp.  437;  Rauth  v.  New  York  El. 
R.  Co.,  23  Civ.  Pro.  Rep.  (N.  Y. 
Super.  Ct.)  95;  Taylor  v.  Taylor,  (Su- 
preme Ct.)  28  N.  Y.  St.  Rep.  743,  7  N. 
Y.  Supp.  880;  Robertson  v.  Hay,  12 
Misc.  Rep.  (N.  Y.  C.  PI.)  7;  Granite 
State  Provident  Assoc,  v.  McHugh, 
(Supreme  Ct.)  34  N.  Y.  Supp.  341; 
Murray  v.  Blatchford,  2  Wend.  (N. 
Y.)  221;  Moore  v.  Tracy,  7  Wend. 
(N.  Y.)  229;  Wilson  v.  Gale,  4  Wend.  (N. 
Y.)  623;  Smith  V.  Coe,  7  Robt.  (N.  V.) 
477;  Seaman  v.  Drake,  i  Cai.  (N.  Y.)  9; 
Daly  V.  Matthews,  12  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  403,  note,  20  How.  Pr. 
(N.  Y.)  267;  Tillotson  v.  Cheetham,  3 
Johns.  (N.  Y.)  95;  Close  v.  Gillespey, 
3  Johns.  (N.  Y.)  526;  Sing  v.  Annin,  10 
Johns.  (N.  Y.)  302;  People  v.  M' Don- 
ald, 1  Cow.  (N.  Y.)  189;  Wight  V. 
Alden,  3  How.  Pr.  (N.  Y.  Supreme  Ct.) 
213;  Jordan  v.  Posey,  i  How.  Pr.  (N. 
Y.  Supreme  Ct.)  123;  De  Agreda  v. 
Mantel,  i  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
130. 

North  Carolina.  —  Strickland  v. 
Strickland,  95  N.  Car.  471;  Brooks  v. 
Stephens,  100  N.  Car.  297:  Beam 
V.  Bridgers,  iii  N.  Car.  269;  Wilson  v. 
Myers,  4  Hawks  (N.  Car.)  73;  Brady  v. 


Beason,  6  Ired.  L.  (N.  Car.) 425;  GriflSn 
V.  Hinson,  6  Jones  L.  (N.  Car.)  154. 

North  Dakota.  —  Tyler  v.  Shea,  4  N. 
Dak.  377, 

Ohio.  —  State  v.  Beam,  3  Ohio  St. 
508;  Hammer  v.  McConnel,  2  Ohio 
31;  Doty  V.  Rigour,  g  Ohio  St.  519; 
Elliott  V.  Plattor,  43  Ohio  St.  198;  Nigh 
V.  Scillwell,  etc.,  Co.,  12  Ohio  Cir.  Ct. 
Rep.  40,  5  Ohio  Cir.  Dec.  335, 

Pennsylvania.  —  Smith  v.  Hood,  25 
Pa.  St.  218;  Stephens  v.  Cowan,  6 
Watts  (Pa.)  511;  Gourley  f.  Hess,  8  W. 
N.  C.  (Pa.)  140;  Scranton  v.  Hull,  3 
Lack.  Leg.  N.  (Pa.)  99. 

South  Carolina.  —  Chafee  v.  Rainey, 
21  S.  Car.  17;  Wood  v.  Reeves,  23  S. 
Car.  388;  Crane  v.  Lipscomb,  24  S. 
Car.  430;  Go  wan  v.  Gentry,  32  S.  Car. 
3619;  Knox   V.  Moore,  41  S.  Car.  355. 

Tennessee. — Fanning  v.  Fly.  2  Coldw. 
(Tenn.)  486;  Provident  Sav.  L.  Assur. 
Soc.  V.  Edmonds,  95  Tenn.  53. 

Texas.  —  Clapp  v.  Walters,  2  Tex. 
130;  Underwood  v.  Parrott,  2  Tex.  168; 
Chambers  v.  Hodges,  3  Tex.  517;  Swift 
V.  Faris,  II  Tex.  18;  Morris  z/.  Coleman 
County,  (Tex.  Crim.  App.  1896)  35  S. 
W.  Rep.  29;  Texas,  etc.,  R.  Co.  v. 
Connor,  13  Tex.  Civ,  App.  423. 

Vermont.  —  Peaslee  v.  Barney,  i  D. 
Chip.  (Vt.)  331. 

Virginia.  —  Marr  v.  Miller,  i  Hen. 
&  M.  (Va.)  204;  Snead  v.  Coleman,  7 
Gratt.  (Va.)  300;  Davis  v.  Com.,  16 
Gratt.  (Va.)  134;  Shipman  v.  Fletcher, 
91  Va.  473. 

Washington.  —  Seattle,  etc.,  R.  Co. 
V.  Johnson,  7  Wash.  97. 

West  Virginia.  —  Stringer  v.  Ander- 
son, 23  W.  Va.  482. 

Wisconsin.  —  .^^tna  L.  Ins.  Co.  v, 
McCormick,  20  Wis.  265;  Williams  v. 
Hayes,  68  Wis.  248;  State  v.  Delafield, 
69  Wis.  264;  Schur  v.  Keown,  34  Wis. 
349;  Durning  v.  Burkhardt,  34  Wis. 
585;  Hill  V.  Hoover,  5  Wis.  386;  Juan 
V.  Lamereaux,  36  Wis.  626;  Wyman  v. 
Buckstaff,  24  Wis.  477;  Cole's  Will,  52 
Wis.   591;  Schmidt  v.  Gilson,  14  Wis. 

514- 

United  States.  —  Hickman  v.  Ft. 
Scott.  141  U.  S.  415;  U.  S.  Bank  v. 
Moss,  6  How.  (U.S.)  31;  Brush  ».  Rob- 
bins,  3  McLean  (U.  S.)  486;  Pierce  v. 
Turner,  i  Cranch  (C.  C.)  433;  Robin- 
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It  is  a  settled  doctrine  of  the  English  courts,  and  in  most  of  the 
courts  of  this  country.^ 

Extent  of  Power.  —  Such  amendments  or  corrections  may  be  made 
not  only  in  civil  but  in  criminal  cases,*  upon  due  notice  to  the 
parties  interested,  where  such  notice  is  required,^  at  least  where 
no  rights  of  third  parties  are  affected,*  or  with  a  saving  of  the 
rights  acquired  by  third  persons  under  such  judgment.* 

(2)  In  What  Respects  Amendable  —  Amount.  —  An  error  in  the 
entry  of  the  amount  for  which  a  judgment  was  rendered  is  such 
a  clerical  misprision  as  may  be  amended  by  the  court  at  a  subse- 
quent term.® 


son  V.  Rudkins,  28  Fed.  Rep.  8;  Odell 
V,  Reynolds,  70  Fed.  Rep.  656,  37  U.  S. 
App.  447. 

England.  —  Green  v.  Rennet,  i  T.  R. 
782;  Hatton  V.  Harris,  (1892 )App.  547; 
Paddon  v.  Bartlett,  5  N.  &  M.  384. 

See  also  article  Records. 

1.  Per  Severens,  J.,  in  Odell  v.  Rey- 
nolds, 70  Fed.  Rep.  656.  C/A'w^  Emery 
V.  Whitwell,  6  Mich.  474;  Frink  v. 
Frink,  43  N.  H.  508;  Gilmer  v.  Grand 
Rapids,  16  Fed.  Rep.  708,  and  In  re 
Wight,  134  U.  S.  136. 

2.  Ex  p.  Jones,  61  Ala.  399. 

3.  As  to  notice  of  application  to 
amend  a  judgment,  see  article  Rec- 
ords. 

4.  Colorado,  —  Breene  v.  Booth,  6 
Colo.  App.  140. 

Indiana.  —  Ryon  v.  Thomas,  104  Ind. 

59- 

Michigan.  —  Souvais  v.  Leavitt,  53 
Mich.  577. 

Minnesota.  —  Chase  v.  Whitten,  62 
Minn.  498;  Nell  v.   Dayton,  47  Minn. 

257. 

Missouri.  —  Neenan  v.  St.  Joseph, 
126  Mo.  89. 

New  York.  —  Hammond  v.  Bush,  8 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  152; 
Wight  V.  Alden,  3  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  213. 

Ohio.  —  Elliott  V.  Plattor,  43  Ohio 
St.  198. 

Pennsylvania.  —  Young's  Appeal,  99 
Pa.  St.  83;  Hassler's  Appeal,  5  Watts 
(Pa.)  176;  Smith  v.  Hood,  25  Pa.  St. 
218;  Zimmerman  v.  Briggans,  5  Watts 
(Pa.)  186;  Crutcher  v.  Com.,  6  Whart. 
(Pa.)  340. 

Texas.  —  Russell  v.  Miller,  40  Tex. 

494- 

United  States.  —  Odell  v.  Reynolds, 
70  Fed.  Rep.  656. 

England.  —  Prince  v.  Nicholson,  6 
Taunt.  45,  I  E.  C.  L.  304;  Mara  v. 
Quin,  6  T.  R.  i. 


6.  Johnston  v.  Fellerman,  13  How. 
Pr.  (N.  Y.  Supreme  Ct.)2i;  Owen  z'. 
Weston,  63  N.  H.  599. 

6.  Alabama.  —  Modawell  v.  Hudson, 
57  Ala.  75;  Sherry  &.  Priest,  57  Ala.  410. 

Arkansas.  —  Arrington  v.  Conrey,  17 
Ark.  100. 

California.  —  Alpers  v.  Schammel,  75 
Cal.  590. 

Colorado.  —  Kindel  v.  Beck,  etc., 
Lithographing  Co.,  19  Colo.  310. 

Georgia.  —  Alexander  v.  Troutman, 
I  Ga.  469. 

Indiana.  —  Sherman  v.  Nixon,  37 
Ind.  153;  Daniels  v.  McGinnis,  97  Ind. 
549;  Weaver  v.  Field,  i  Blackf.  (Ind.) 
334;  Pursley  v.  Wickle,  4  Ind.  App. 
382;  Miller  v.  Royce,  60  Ind.  189. 

Kansas.  —  Clevenger  v.  Hansen,  44 
Kan.  182. 

Louisiana.  —  Goldman  v.  Goldman, 
47  La.  Ann.  1463. 

Michigan.  —  Lyman  v.  Becannon,  29 
Mich.  466. 

Minnesota.  —  Hodgins  v.  Heaney,  15 
Minn.  185;  Brown  v.  Lawler,  21  Minn. 
327;    Knappen  v.   Freeman,  47   Minn. 

491. 

Nevada.  —  Howard  v.  Richatds,  2 
Nev.  128. 

New  Jersey.  —  Coxe  v.  Field,  13  N. 
J.  L.  217. 

New  York.  —  New  York  v.  Lyons,  i 
Daly  (N.  Y.)  296;  Bagley  v.  Brown,  3 
E.  D.  Smith  (N.Y.)  66;  Hunt  ».  Grant, 
19  Wend.  (N.  Y.)  90. 

North  Carolina.  —  Wall  v.  Covington, 
83  N.  Car.  144;  Anthony  v.  Estes,  loi 
N.  Car.  541. 

Ohio.  —  Kellogg  v.  Churchill,  i  West. 
L.  M.  (Ohio) 45,  2  Ohio  Dec.  (Reprint)  4. 

Pennsylvania.  —  Budd  v.  Shoch,  I 
Pa.  Dist.  Rep.  584;  Smith  v.  Hood,  25 
Pa.  St.  218. 

Texas.  —  De  Hymel  v.  Scottish-Amer- 
ican Mortg.  Co.,  80  Tex.  493;  Stevens 
V.  Lee,  70  Tex.  279. 
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Mistake  in  Calculation.  —  So  also  where  there  is  an  error  in  the 
amount  of  the  judgment  resulting  from  a  mistake  in  the  calcula- 
tion the  judgment  may  be  amended.* 

Date.  —  An  error  in  the  date  of  rendition  is  amendable  at  a  sub- 
sequent term  so  as  to  make  the  judgment  express  the  true  date.* 

As  to  Parties.  —  A  judgment  may  be  amended  at  a  subsequent 
term  by  omitting  the  name  of  a  party  improperly  entered,*  or  by 
inserting  the  names  of  parties  improperly  omitted.* 

Mistake  in  Name  or  Description  of  Party.  —  A  judgment  may  be 
amended  by  correcting  a  mistake  in  the  names  *  or  description  of 


Washington. — Tacoma  Lumber,  etc., 
Co.  V.  Wolff,  7  Wash.  478. 

West  Virginia.  —  Triplett  v.  Lake, 
43  W.  Va.  428. 

1.  Delaware.  —  Walker  v.  Walker,  3 
Harr.  (Del.)  503. 

Indiana.  —  Sidener  v.  Coons,  83  Ind. 
183. 

Kentucky. — Seller  v.  Northern  Bank, 
86  Ky.  128. 

Minnesota.  —  Knappen  v.  Freeman, 
47  Minn.  491. 

Mississippi.  —  Poole  v.  McLeod,  i 
Smed.  &  M.  (Miss.)  392;  Graves  z/.  Ful- 
ton, 7  How.  (Miss.)  592. 

Nevada.  —  Feusier  v.  Virginia  City, 
3  Nev.  58. 

Texas.  —  Metz  v.  Bremond,  13  Tex. 
394;  Grier  v.  Powell,  14  Tex.  320. 

West  Virginia.  —  Morris  v.  Peyton, 
29  W.  Va.  201. 

2.  Burnham  v.  Chicago,  24  111.  496; 
Ecker  v.  New  Windsor  First  Nat. 
Bank,  64  Md.  292;  Grimes  t'.  Grosjean, 
24  Nfib.  700;  Carlton  v.  Patterson,  29 
N.  H.  580;  Hood  V.  Spaeth,  51  N.  J.  L. 
129;  York  V.  Ackerman,  3  N.  J.  L.  460; 
Day  V.  Argus  Printing  Co.,  47  N.  J. 
Eq.  594;  Rogers  v.  Edmonds,  (Supreme 
Ct.)  28  N.  Y.  St.  Rep.  749;  Fidelity 
Ins.,  etc.,  Co.  v.  Roanoke  Iron  Co.,  84 
Fed.  Rep.  744;  In  re  Cobbelt,  5  L.  T. 
N.  S.  285. 

3.  Alabama.  —  Renfro  v.  Willis,  67 
Ala.  488;  Neff  v.  Edwards,  81  Ala.  246; 
Brown  v.  Barnes,  93  Ala.  58. 

California.  —  Mulliken  v.  Hull,  5 
Cal.  245. 

Illinois.  —  Heintz  v.  Pratt,  54  111. 
App.  616. 

Missouri.  —  Crispen  v.  Hannovan, 
86  Mo.  i6o;  L.  H.  Rumsey  Mfg.  Co. 
V.  Baker,  35  Mo.  App.  217;  State 
V.  Tate,  109  Mo.  265;  McClanahan  v. 
West,  100  Mo.  309;  Hanly  v.  Dewes,  i 
Mo.  16. 

New  York.  —  Vandenburgh  v.  New 
Yorlc  City  Cent.  Underground  R.  Co., 


57    N.    Y.    Super.   Ct.   285;    Brittin    v. 
Wilder,  6  Hill  (N.  Y.)  242. 

Texas.  —  Henderson  v.  Banks,  70 
Tex.  398. 

Virginia.  —  Gunn  v.  Turner  21 
Gratt.  (Va.)  382. 

West  Virginia.  —  Carlon  v.  Ruffner, 
12  W.  Va.  298;  Capehart  v.  Cunning- 
ham, 12  W.  Va.  750. 

Judgment  Against  Deceased  Defendant. 
—  A  judgment  rendered  against  sev- 
eral defendants,  one  of  whom  died  pre- 
vious to  its  rendition,  may  be  amended 
on  motion  by  vacating  it  as  to  the 
deceased  defendant  and  continuing 
its  vitality  against  the  others.  Hood 
V.  Branch  of  State  Bank,  9  Ala.  335; 
Alpers  V.  Schammel,  75  Cal.  590. 

4.  Freeman  v.  Mears,  35  Ark.  278; 
Whittaker  v.  Gee,  63  Tex.  435;  Russell 
V.  Ervvin,  41  Ala.  292;  Breene  v.  Booth, 
6  Colo.  App.  140;  Knovvlton  v.  Pierce, 
41  How.  Pr.  (N.  Y.  Supreme  Ct.)  361 ; 
Jackson  v.  Young,  i  Cow.  (N.  Y.)  131; 
Shackleford  v.  Fountain,  i  T.  B.  Mon. 
(Ky.)  252;  Walker  v.  Scott,  29  Ga.  392; 
Comanche  Min.  Co.  v.  Rumley,  i 
Mont.  201. 

6.  Alabama.  —  Smith  v.  Redus,  9  Ala. 
99;  Kennedy  v.  Young,  25  Ala.  563. 

California.  —  Santa  Monica  First 
Nat.  Bank  v.  Kowalsky,  (Cal.  1893)  31 
Pac.  Rep.  1133. 

Georgia.  —  Wright  v.  McBride,  42  Ga. 
234;  Hicks  V.  Riley,  83  Ga.  332. 

Illinois.  —  Chandler  v.  Frost,  88  111. 
559;  Davenport  v.  Kirkland,  156  111. 
169. 

Indiana.  —  Bales  v.  Brown,  57  Ind. 
282;  McGaughey  v.  Woods,  106  Ind. 
380. 

Kansas.  —  Southern  Kansas  R.  Co. 
V.  Brown,  44  Kan.  681. 

Louisiana.  —  Shelly  v.  Dobbins,  31 
La.  Ann.  530. 

Michigan.  —  Merrick  v.  Mayhue,  40 
Mich.  196;  Barmon  v.  Clippert,  58 
Mich.  377. 
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the  parties.* 

Parties  Liable  for  Deficiency  upon  Foreclosure  Sale.  —  Where  a  judgment 
of  foreclosure  does  not  designate  the  defendants  who  are  person- 
ally liable  for  the  debt,  and  where  the  record  shows  who  they 
were,  the  judgment  may  be  amended  at  any  time  by  adding  a 
clause  designating  the  defendants  who  are  personally  liable.* 

Description  of  Land.  —  Where  a  description  of  land  is  omitted  from 
a  judgment,  or  where  such  description  is  erroneous,  it  may  be 
inserted  or  corrected  by  amendment.^ 

(3)  How  Amendment  Made — Striking  Out  Entries  or  Supplying  Omis- 
sions. —  An  amendment  may  be  made  for  the  purpose  of  making  a 
judgment  speak  the  truth  by  striking  out  the  erroneous  entry,* 
supplying  omissions,*  or  the  insertion  of  words  for  the  purpose 
of  removing  apparent  ambiguity  in  the  judgment.® 


Missouri.  —  Parry  v.  Woodson,  33 
Mo.  347. 

Montana.  —  Barber  v,  Briscoe,  9 
Mont.  341. 

New  Jersey.  —  Probasco  v.  Probasco, 
3  N.  J.  L.  565. 

New  York.  —  Sanders  v.  Pheubot- 
tom,  108  N.  Y.  622;  Marsh  v.  Berry,  7 
Cow.  (N.  Y.)  344;  Hart  v.  Reynolds,  3 
Cow.  (N.  Y.)  42,  note  a. 

North  Carolina.  —  Patterson  v.  Wal- 
ton, 119  N.  Car.  500. 

Texas.  —  Chandler  v.  Scherer,  32 
Tex.  573. 

Amendment  of  Judgment  Containing 
Only  Firm  Name,  —  A  judgment  entry 
which  contains  only  the  firm  name  of 
parlies,  and  not  their  full  names,  may 
be  amended.  Wright  v.  McCampbell, 
75  Tex.  644. 

1.  Adams  v.  Re  Qua,  22  Fla.  250; 
Kent  V.  Lyies,  7  Gill  &  J.  (Md.)  73; 
Atkins  V.  Sawyer,  i  Pick.  (Mass.)  351; 
Von  Hatten  v.  Scholl,  i  N.  Y.  App. 
Div.  32;  McElwain  v.  Corning,  12  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  16. 

Judgement  Against  Administrator.  —  A 
judgment  against  a  defendant  as  the 
administrator,  instead  of  against  the 
goods  and  estate  of  the  deceased,  may 
be  amended  by  another  part  of  the  rec- 
ord. Atkins  V.  Sawyer,  i  Pick.  (Mass.) 
351.  See  also  Kent  v.  Lyles,  7  Gill  & 
J.  (Md.)  73. 

2.  Leviston  v.  Swan,  33  Cal.  480. 

3.  Bushnell  v.  Crooke  Min.,  etc., 
Co.,  12  Colo.  247;  Johnson  v.  Duncan, 
90  Ga.  I ;  Wood  v.  Martin,  66  Barb.  (N. 
Y.)  241;  Converse  v.  Langshaw,  81 
Tex.  275. 

4.  Petree  v.  Wilson,  104  Ala.  157; 
Chase  v.  Whitlen,  62  Minn.  49S;  Peo- 
ple V.  Alden,  13  Civ.  Pro.  Rep.  (N.  Y. 


Supreme  Ct.)  317;  Petrie  v,  Hamilton 
College,  92  Hun  (N.  Y.)  81;  Riggs  z/. 
Chapin,  (City  Ct.)  7  N.  Y.  Supp.  765; 
Mannion  v.  Broadway,  etc.,  R.  Co.,  18 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  40; 
Brusie  v.  Peck,  62  Hun  (N.  Y.)  248; 
Goldstein  v.  Parker,  (Siiper.  Ct.)  30  N. 
Y.  St.  Rep.  245;  Card  v.  Meincke,  70 
Hun  (N.  Y.)  382;  Vandenburgh  v.  New 
York  City  Cent.  Underground  R.  Co., 
57  N.  Y.  Super.  Ct.  285;  Williams  v. 
Hayes,  68  Wis.  248;  O'Keefe  v.  Foster, 
5  Wyoming  343. 

5.  Alabama.  —  Whorley  v.  Memphis, 
etc.,  R.  Co.,  72  Ala.  20. 

Arkansas.  — Crane  v.  Crane,  51  Ark. 
287. 

California.  —  Dickey  v.  Gibson,  113 
Cal.  26. 

Georgia.  —  Gaines  v.  Wedgeworth, 
19  Ga.  31. 

Illinois.  —  Raid  v.  Morton,  119  III. 
118. 

Indiana.  —  Security  Co.  v.  Arbuckle, 
123  Ind.  518;  Douglass  v.  Keehn,  78 
Ind.  199. 

Iowa.  —  Thorp  v.  Piatt,  34  Iowa  314. 

Maine.  —  Lewis  v.  Ross,  37  Me.  230. 

Massachusetts.  —  Savage  v.  Blanch- 
ard,  148  Mass.  348. 

Nebraska.  —  State  v.  Moran,  24  Neb. 
103. 

New  York.  —  McKelvey  v.  Lewis,  44 
N.  Y.  Super.  Ct.  561;  Lippe  v.  Metro- 
politan L.  R.  Co.,  (Super.  Ct.)  32  N. 
Y.  St.  Rep.  -418;  Gasz  v.  Strick, 
(Buffalo  Super.  Ct.)  9  N.  Y.  Supp.  408; 
Matter  of  Miller,  70  Hun  (N.  Y.)  61. 

North  Carolina.  —  Galloway  v.  Mc- 
Keithen,  5  Ired.  L.  (N.  Car.)  12. 

Texas.  —  Trammell  v.  Trammell,  25 
Tex.  Supp.  261. 

6.  Keene  v.  Welsh,  8  Mont.  305. 


15  Encyc.  PI.  &  Pr.— 15 
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ovet  Judgments. 


(4)  Source  of  Atnendnient  —  The  Becord.  —  According  to  the 
English  practice  and  the  rule  which  prevails  in  the  courts  of  most 
of  the  United  States',  an  amendment  of  a  judgment  must  be  based 
on  evidence  contained  in  the  record,  and  this  rule,  it  would 
seem,  is  an  inflexible  one  when  the  error  or  mistake  complained 
of  is  one  which,  if  it  exists  at  all,  should  be  apparent  from  the 
minutes  of  the  judge,  entries  of  the  record,  pleadings  and  files  in 
the  cause,  or  documents  which  are  proper  parts  of  the  record,  and 
from  the  nature  of  the  case  is  not  ascertainable  from  the  memory 
of  witnesses.* 


1.  Tidd's  Pr.  713,  714.  Cited  in 
Albers  v.  Whitney,  i  Story  (U.  S.)  310, 
and  in   Makepeace  v.  Lukens,  27  Ind. 

435- 

Alabama. — Summersett  v.  Sum- 
mersett,  40  Ala.  596;  Kemp  v.  Lyon, 
76  Ala.  212;  Leinkauff  v.  Tuskaloosa 
Sale,  etc.,  Co.,  105  Ala.  328;  Pettus  v. 
McClannahan,  52  Ala.  55. 

California.  —  Fallon  v.  Brittan,  84 
Cal.  511;  Bostwick  v.  McEvoy,  62  Cal. 
496;  Alpers  V.  Schammel,  75  Cal.  590; 
Branger  v.  Chevalier,  g  Cal.  172;  Mor- 
rison V.  Dapman,  3  Cal.  255;  Swain  v. 
Naglee,  19  Cal.  127;  De  Castro  v.  Rich- 
ardson, 25  Cal.  49;  Hegeler  v.  Henckell, 
27  Cal,  491. 

Florida.  —  Adams  v.  Higgins,  23 
Fla.  13. 

Georgia.  —  Pitman  v.  Lowe,  24  Ga. 
429;  Dixon  V.  Mason,  68  Ga.  478. 

Illinois.  —  In  re  Barnes,  27  111.  App. 
151;  Culver  V.  Cougle,  165  111.  417; 
Horner  v.  Horner,  37  111.  App.  199; 
Hansen  v.  Schlesinger,  125  111.  230; 
Frew  V.  Danforth,  (111.)  15  West.  Rep. 
141;  Stony  Island  Hotel  Co.  v.  John- 
son, 57  111.  App.  608.  See  also  Forquer 
V.  Forquer,  19  111.  68. 

Indiana.  —  Williams  v.  Henderson, 
90  Ind.  577;  Ellis  v.  Keller,  82  Ind. 
524;  Makepeace  v.  Lukens,  27  Ind.  435. 
See  also  Johnson  v.  Moore,  112  Ind. 
gi;  Brownlee  v.  Grant  County,  loi 
Ind.  401;  Mitchell  v.  Lincoln,  78  Ind, 
531 ;  Conway  v.  Day,  92  Ind,  422, 

Iowa.  —  Giddings  v.  Giddings,  70 
Iowa  486. 

Kentucky.  —  Graham  v.  Lynn,  4  B, 
Mon.  (Ky.)  18;  Long  v.  Gaines,  4  Bush 
(Ky.)  354;  Seller  v.  Northern  Bank,  86 
Ky.  128;  Finnell  v.  Jones,  7  Bush 
(Ky.)  359;  Bennett  v.  Tiernay,  78  Ky. 
580;  Norton  v.  Sanders,  7  J.  J.  Marsh. 
(Ky.)  12;  Stephens  v.  Wilson,  14  B, 
Mon.  (Ky.)  71. 

Louisiana.  —  Mullan  v.  His  Credit- 
ors, 39  La.   Ann.   397;    Factors',   etc.. 


Ins.  Co.  V.  New  Harbor  Protection 
Co.,  39  La.  Ann.  583. 

Mississippi.  —  Shackelford  v.  Levy, 
63  Miss.  125;  Burney  z/.  Boyett,  i  How. 
(Miss.)  39;  Gray  v.  Thomas,  12  Smed. 
&  M.  (Miss.)  Ill;  Moody  v.  Grant,  41 
Miss.  565;  Dickson  v.  Hoff,  3  How. 
(Miss.)  165;  Russell  n.  McDougall,  3 
Smed.  &  M.(Miss.)  234;  Boon  v.  Boon, 
8  Smed.  &  M.  (Miss.)  318;  Rhodes  v. 
Sherrod,  8  Smed.  &  M.  (Miss.)  97. 

Missouri.  —  McGonigle  v.  Bresnen, 
44  Mo.  App.  423;  Blize  v.  Castlio,  S 
Mo.  App.  290;  State  v.  Clark,  18  Mo. 
432;  Saxton  V.  Smith,  50  Mo.  490; 
State  V.  Primm,  6r  Mo.  166. 

Nebraska.  —  State  v.  Moran,  24  Neb. 
103. 

Nevada.  —  Solomon  v.  Fuller,  14 
Nev.  63. 

Oregon.  —  Nicklin  v.  Robertson,  28 
Oregon  278. 

Texas.  —  Ramsey  v.  McCauley,  9 
Tex.  106;  Missouri  Pac.  R.  Co.  v. 
Haynes,  82  Tex.  448;  Stevens  v.  Lee, 
70  Tex.  279. 

United  States.  —  Albers  v.  Whitney, 
I  Story  (U.  S.)  310. 

Judge's  Notes  Insufficient.  —  The 
judge's  notes  have  been  held  incom- 
petent as  evidence  by  which  to  amend 
judgments.  Dickson  v.  Hoff,  3  How. 
(Miss.)  165;  Boon  v.  Boon,  8  Smed.  & 
M.  (Miss.)  318;  Shackelford  v.  Levy, 
63  Miss.  125. 

Judge's  BecoUection  Insufficient.  —  A 
judgment  cannot  be  amended  at  a  sub- 
sequent term  from  a  personal  recollec- 
tion of  the  court  as  explanatory  of  the 
error.  Missouri  Pac.  R,  Co.  v.  Haynes, 
82  Tex.  448;  Horner  v.  Horner,  37  111. 
App.  199;  Stony  Island  Hotel  Co.  v. 
Johnson,  57  111.  App,  608;  /«r^  Barnes, 
27  111.  App.  151. 

Statute  of  Jeofails  Inapplicable.  —  In 
King  V.  State  Bank,  9  Ark.  185,  the 
court  said:  "  The  authority  of  the 
court,   in   such  cases,   does   not   arise 
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By  Matters  Dehors  Becord.  —  According  to  some  authorities  in  the 
United  States,  however,  the  court  may  make  such  amendments 
upon  any  competent  legal  evidence,  and  the  court,  in  furtherance 
of  the  ends  of  justice  and  for  the  purpose  of  making  its  record 
speak  the  truth,  may  proceed,  on  evidence  satisfactory  to  itself, 
whether  oral  or  documentary,  whether  of  record  or  otherwise,  and 
it  is  for  the  court  to  say  what  is  the  kind  and  amount  of  evidence 
requisite  to  show  that  the  amendment  should  be  made.* 


I 


from  the  statute  of  amendments  and 
jeofails,  although  these  statutes  control 
in  cases  of  amendment  after  writ  of 
error  brought,  but  from  the  high  equity 
powers  of  the  court,  which  enable  it  to 
amend  in  whatever  may  be  necessary 
to  make  the  record  speak  the  truth, 
whenever  the  ends  of  justice  require 
such  amendment." 

Erasure  or  Alteration  of  Minutes  —  Oral 
Evidence.  —  In  Gillett  v.  Booth,  95  111. 
183,  the  minutes  by  which  it  was 
sought  to  amend  the  record  had  been 
erased  and  altered,  and  the  court  said: 
"  We  are  clearly  of  opinion,  that  in  a 
case  of  this  kind  the  party  making 
minutes  is  a  competent  witness  when- 
ever the  question  of  the  genuineness  of 
the  minutes  is  involved.  Thus,  we 
think,  it  could  be  proved  that  what 
purports  to  be  a  minute  of  a  judge  or 
clerk  in  a  given  case  is  in  fact  not  his 
minute,  but  is  a  forgery;  and,  upon 
the  same  principle,  it  can  be  proved  by 
him  that  marks  of  cancellation  or  eras- 
ure over  the  minute  were  not  made  by 
him.  Minutes,  it  is  true,  will  ordina- 
rily be  proved  by  the  production  of  the 
proper  docket,  and  showing  by  inspec- 
tion that  there  is  a  minute;  and  it  can- 
not be  explained  or  enlarged  by  parol 
evidence  —  it  must  speak  for  itself. 
But  there  is  nothing  about  it  which, 
in  legal  contemplation,  precludes  the 
possibility  of  forgery  or  mistake,  and 
hence  it  may  be  shown  whether  it  is  in 
fact  what  it  purports  to  be  by  evidence 
aliunde." 

See  also  King  v.  State  Bank,  9  Ark. 
185,  in  which  case  a  motion  was  made 
to  amend  a  record  interlineation  after 
the  judgment  term  had  elapsed.  The 
court  said:  "  The  writ  of  error  coram 
nobis,  which  at  common  law  was 
granted  in  cases  like  this,  ex  debito  jus- 
titia,  has  almost  entirely  fallen  into 
disuse  in  the  United  States  from  the 
fact  that,  in  our  practice,  the  end  that 
was  accomplished  by  it  is  now  achieved 
by  mere  motion  supported  by  evidence 
offered  the  court  in  a  summary  way, 


most  usually  by  affidavits,  upon  which 
the  court  either  grants  or  refuses  the 
relief  sought."  See  further  Arrington 
V.  Conrey,  17  Ark.  100. 

1.  People  V.  County  Ct.,  9  Colo, 
App.  41;  Frink  v.  Frink,  43  N.  H.  508, 
to  which  cases  particular  reference  is 
made  as  authorities  combating  the  doc- 
trine that  the  court  should  not  look  be- 
yond the  record.  The  following  cases 
also  support  the  doctrine  that  any  com- 
petent evidence,  other  than  that 
afforded  by  the  record,  may  be  relied 
upon  in  making  the  amendment: 

Colorado.  —  Breene  v.  Booth,  6  Colo. 
App.  140. 

Connecticut.  —  Weed  v.  Weed,  25 
Conn.  337.  Compare  Leavensworth  v. 
Tomlinson,  i  Root  (Conn.)  437,  and 
Waldo  V.  Spencer,  4  Conn.  77. 

Iowa.  —  Stockdale  v.  Johnson,  14 
Iowa  178. 

Massachusetts.  —  Rugg  v.  Parker,  7 
Gray  (Mass.)  172.  See  also  Clark  v. 
Lamb,  8  Pick.  (Mass.)  415. 

Ohio.  —  Elliott  V.  Plattor,  43  Ohio  St. 
198;  Hollister  v.  Judges,  8  Ohio  St. 
201. 

Wisconsin.  —  Wyman  v.  Buckstaff, 
24  Wis.  477. 

United  States.  —  Murphy  v.  Stewart, 
2  How.  (U.  S.)  263.  See  also  Hicklin 
V.  Marco.  64  Fed.  Rep.  6og. 

Testimony  of  Judge  and  Counsel.  —  In 
Weed  V.  Weed,  25  Conn.  337,  the  court 
said:  "It  is  often  the  case,  that  the 
court  announces  in  open  court  the  de- 
cision which  it  has  made,  without  fur- 
nishing the  clerk  with  any  writing  upon 
the  subject.  Were  the  latter  to  make  a 
mistake  in  entering  up  the  judgment, 
the  injured  party  would  be  remediless, 
unless  the  mistake  could  be  corrected 
upon  the  testimony  of  the  judge  who 
made  the  decision,  and  the  counsel  and 
others  who  were  present  and  heard 
it  announced."  See  also  Wyman 
V.  Buckstaff,  24  Wis.  477;  Gillett  ». 
Booth,  95  111.  183. 

Personal  Secollection  of  Judge.  —  In 
Wyman  v.  Buckstaff,  24  Wis.  477,  an 
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Notice  to  Adverse  Party.  —  Although  the  power  to  amend  a  judg- 
ment should  be  liberally  exercised  wherever  the  record  itself  fur- 
nishes data  for  the  amendment,  where  the  proposed  amendment 
is  based  on  an  outside  showing  all  practicable  precautions  should 
be  taken  to  see  that  no  one  is  wronged,  and  the  party  adversely 
interested  ought  always  to  be  notified  where  possible.* 

Proceedings  to  Amend.  —  A.S  to  the  application  to  amend  a  judgment 
at  a  subsequent  term,  the  notice  of  such  application,  and  the  sub- 
sequent proceedings  thereon,  see  article  RECORDS. 

3.  Amendment  or  Correction  on  Appeal.  —  Where  an  appeal  is 
taken  from  a  judgment  and  it  is  clearly  seen  from  the  record 
what  judgment  was  intended  to  be  entered,  the  appellate  court 
may,  in  some  cases,  regard  the  error  objected  to  as  merely  cleri- 
cal, and  remedy  it  by  itself  rendering  the  proper  judgment  instead 
of  reversing  the  case.* 

in.  Opening  and  Vacating  Judgments  —  1.  In  General  —  open- 
ing Distinguished  from  Vacating.  —  The  opening  of  a  judgment  is  not 
identical  with  its  reversal  or  vacation.  It  is  merely  a  mode  of 
allowing  the  defendant  a  hearing  on  the  merits.^ 


amendment  of  a  judgment  based  on 
the  personal  recollection  of  the  judge 
was  sustained.  See  also  Gillett  v. 
Booth,  95  111.  183. 

1.  Montgomery  v.  Merrill,  36  Mich. 

97. 

2.  Smith  V.  Kennedy,  63  Ala.  334; 
Anderson  v.  Parker,  6  Cal.  197;  Price 
V.  Evers,  Col.  &  C.  Cas.  (N.  Y.)  46; 
Robinson  v.  Moore,  i  Tex.  Civ.  App. 
93;  Wortham  v.  Harrison,  8  Tex.  141; 
McKay  v.  Speak,  8  Tex.  376. 

Error  as  to  Quantity  of  Land.  —  In  An- 
derson V.  Parker,  6  Cal.  197,  it  was 
objected  that  a  judgment  was  errone- 
ous because  it  awarded  restitution  of 
the  whole  of  a  piece  of  land,  while  the 
plaintiffs  claimed  only  one-half  of  it. 
This  the  court  regarded  as  merely  a 
clerical  error,  which  should  be  cor- 
rected, but  which,  as  it  did  not  affect 
the  defendants,  was  no  ground  for  re- 
versal. 

Miscalculation  of  Interest.  —  In  Smith 
V.  Kennedy,  63  Ala.  334,  on  appeal 
from  a  judgment  by  nil  dicit  in  an  ac- 
tion on  a  promissory  note,  it  was  held 
that  a  clerical  misprision  in  the  calcu- 
lation of  interest,  being  amendable 
nunc  pro  tunc  on  motion  in  the  court 
below,  would  be  amended  by  the 
appellate  court  at  the  cost  of  the  ap- 
pellant, and  the  amended  judgment 
affirmed. 

Name  of  Defendant.  —  In  McKay  v. 
Speak,  8  Tex.  376,  in  entering  judg- 
ment, writing  L.  instead  of  S.  for  the 


initial  of  the  defendant  was  considered 
by  the  Supreme  Court  as  amended  by 
the  record,  since  it  was  obviously  a 
mistake  of  the  clerk. 

3.  Braddec  v.  Brownfield,  2  W.  &  S. 
(Pa.)  279;  Huston  Tp.  Co-operative 
Mat.  F.  Ins.  Co.  v.  Beale,  no  Pa.  St. 

324. 

"A  motion  to  set  aside  or  strike  off  a 
judgment  must  be  on  the  ground  of 
irregularity  appearing  on  the  face  of 
the  record ;  a  motion  to  open  it  is  an 
appeal  to  the  equitable  power  of  the 
court  to  let  the  defendant  into  a  de- 
fense "  O'Hara  v.  Baum,  82  Pa.  St. 
416.  See  also  to  the  same  effect  Hall 
V.  West  Chester  Pub.  Co.,  180  Pa.  St. 
561. 

Inaccurate  Use  of  Terms.  —  "Even 
when  the  order  of  the  court  is  to  va- 
cate or  strike  off,  if  it  is  apparent  on 
the  face  of  the  record  to  have  been  for 
the  purpose  of  a  rehearing  or  retrial,  it 
is  in  substance  an  order  to  open, 
though  it  is  much  better  in  all  cases  to 
employ  the  proper  term."  King  v. 
Brooks,  72  Pa.  St.  363. 

Application  to  Open  Admits  Regularity. 
—  In  Durham  v.  Moore,  48  Kan.  135, 
the  court  said:  "  Under  an  applica- 
tion to  open  up  a  judgment,  we  do  not 
understand  that  a  defendant  is  in  a 
position  to  attack  the  regularity  of  the 
proceedings.  He  asks  to  have  the 
judgment  opened  up  which  had  been 
rendered  against  him  upon  service  by 
publication.     Now,  it  would  hardly  be 
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Permitting  Opened  Judgement  to  Stand  as  Security.  —  The  court  may,  in 
the  interests  of  justice,  in  some  cases,  open  a  judgment  without 
absolutely  annulling  it,  in  order  to  allow  a  defense  on  the  merits, 
permitting  the  judgment  to  stand  meanwhile  as  security.* 

2.  Jurisdiction  to  Vacate  —  a.  Court  Which  Rendered  JUDG- 
MENT. —  It  may  be  laid  down  as  a  general  rule  that  a  judgment 
may  be  opened,  vacated,  or  set  aside  only  by  the  court  by  which 
it  is  rendered ;  *  and  such  jurisdiction  of  a  court  over  a  judgment 
which  it  has  rendered  is  not  lost  by  its  transfer  to  another  county,' 
nor  by  a  transcript  thereof  being  filed  in  another  court."* 


in  consonance  with  good  reason  for  the 
defendant  to  say  that  the  judgment  he 
asked  to  have  opened  up  was  not  a 
judgment,  or  that  no  judgment  was 
ever  rendered,  and  all  of  the  proceed- 
ings of  the  court  were  an  absolute 
nullity.  The  plaintiff  in  error  calls 
the  record  he  wishes  to  have  opened 
up  a  judgment,  and  he  cannot  now  be 
heard  to  say  that  it  is  void." 

1.  Braddee  v.  Brownfield,  2  W.  &  S. 
(Pa.)  271;  Huston  Tp.  Co-operative 
Mut.  F.  Ins.  Co.  V.  Beale,  no  Pa.  St. 
321. 

"A  judgment  may  be  opened  or  it 
may  be  set  aside.  If  the  former,  it  re- 
mains a  judgment  still,  and  with  all 
the  attributes  as  such,  of  which  the 
order  of  the  court  has  not  deprived  it." 
Steinbridge's  Appeal,  i  P.  &  W.  (Pa.) 
481,  quoted  in  Farmers'  L.  &  T.  Co.  v. 
Kiliinger,  46  Neb.  677.  See  also  Crane 
V.  Condit,  16  N.  J.  L.  349;  Halsey  v. 
Van  VVagenen,  16  N.  J.  L.  350. 

Validity  of  Judgment  Unimpaired.  —  In 
Gloninger  v.  Hazard,  4  Phila.  (Pa.) 
354,  18  Leg.  Int.  (Pa.)  157,  it  was  held 
that  to  open  a  judgment  is  not  to  set 
it  aside,  and  when  the  judgment  has 
been  closed  by  the  action  of  the  court 
it  takes  its  place  as  if  it  had  never  been 
disturbed. 

2.  Bagby  v.  Chandler,  8  Ala.  230; 
Crosby  v.  Farmer,  39  Minn.  305;  Buff- 
ham  V.  Perkins,  43  Minn.  158;  State  v. 
Duncan,  37  Neb.  631;  Wyoming  Mfg. 
Co.  V.  Mohler,  (Pa.  1889)  I7  Atl.  Rep. 
31;  Nelson  v.  Guffey,  131  Pa.  St.  273; 
Beck  V.  Church,  113  Pa.  St.  200;  Gar- 
vin V.  Garvin,  13  S.  Car.  162;  Jordan 
V.  Jordan,  4  Tex.  Civ.  App.  559;  Coon 
V.  Seymour,  71  Wis.  340. 

Sonth  Csurolina  Statute.  —  By  Gen. 
Stat.  S.  Car.  1872,  c.  105,  §  2,  the  pre- 
siding judge  of  the  circuit  in  which  a 
judgment  had  been  rendered  was  given 
jurisdiction  to  set  aside  a  judgment  as 
erroneous  within  two  years  after  its 


rendition  and  to  grant  a  new  trial. 
Garvin  v.  Garvin,  13  S.  Car.  162 

Jurisdiction  of  Justice  to  Vacate  Judg- 
ments.  —  As  to  the  jurisdiction  of  a 
justice  of  the  peace  to  open,  vacate,  or 
set  aside  judgments,  see  article  Jus- 
tices OF  THE  Peace,  vol.  12,  p.  738. 

In  Nebraska  in  cases  within  the 
jurisdiction  of  a  justice  of  the  peace,  a 
county  judge  possesses  only  the  pow- 
ers of  a  justice,  and  can  vacate  judg- 
ments and  final  orders  in  those  cases 
only  where  justices  are  expressly  au- 
thorized so  to  do.  State  v.  Duncan,  37 
Neb.  631. 

Jurisdiction  of  Federal  Court  over  Judg- 
ment of  State  Court.  —  A  federal  court 
can  neither  reverse,  vacate,  nor  modify 
the  judgments  of  state  courts,  in  cases 
in  which  the  latter  courts  have  juris- 
diction of  the  parties  and  of  the  sub- 
ject-matter. Elder  v.  Richmond  Gold, 
etc.,  Min.  Co.,  58  Fed.  Rep.  536  [citing 
Randall  v.  Howard,  2  Black  (U.  S.) 
585;  Nougu6  V.  Clapp,  loi  U.  S.  551; 
Central  Trust  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  40  Fed.  Rep.  426]. 

3.  Nelson  v.  Guffey,  131  Pa.  St.  289. 
In  this  case  the  court  said:  "  For  all 
purposes,  except  execution,  the  origi- 
nal judgment  continues  to  be  the  meas- 
ure of  the  plaintiff's  demand  against  the 
defendant,  and  the  evidence  of  what 
has  been  passed  upon  by  the  court. 
All  inquiries  into  its  regularity  or 
effect,  and  all  applications  for  relief 
from  its  operations,  must  be  made  to 
the  court  that  pronounced  it."  See 
also,  to  the  same  effect.  Beck  v. 
Church,  113  Pa.  St.  200. 

4.  Judgment  of  Municipal  Court  Filed 
in  District  Court  —  Minnesota.  —  The 
Municipal  Court  of  the  city  of  St.  Paul 
has  the  authority,  upon  a  proper  show- 
ing, to  vacate  and  set  aside  its  judg- 
ment after  transcripts  thereof  have 
been  filed  in,  and  executions  issued  out 
of,  the  District  Court.     Buffham  v.  Per- 
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b.  Courts  of  Co-ordinate  Jurisdiction  —  Fraud  in  subject 
Matter  of  Judgment.  —  No  court  has  authority  to  vacate  or  set  aside 
a  judgment  of  another  court  of  co-ordinate  jurisdiction  upon  the 
ground  that  the  contract  upon  which  it  was  based  was  fraudu- 
lently obtained,  or  that  there  has  not  been  an  honest  and  fair  per- 
formance thereof.* 

Fraud  in  Obtaining  Judgment.  —  Fraud  which  will  authorize  one  court 
in  a  collateral  proceeding  to  revise  the  judgment  of  another  court 
is  a  fraud  practiced  in  the  procurement  or  concoction  of  the  judg- 


kins,  43  Minn.  158,  wherein  the  court 
said:  "It  was  determined  in  Crosby  v. 
Farmer,  39  Minn.  305,  under  the  law 
as  it  existed  before  the  amendment  of 
1889,  that,  notwithstanding  a  transcript 
had  been  filed  in  the  District  Court, 
and  it  alone  had  the  authority  to  en- 
force the  collection  of  a  judgment  of 
this  same  municipal  court  by  execu- 
tion, the  judgment  was  that  of  the  lat- 
ter court  for  all  purposes  except  that  of 
compelling  its  payment  by  execution. 
The  municipal  court,  therefore,  re- 
tained control  over,  and  could  vacate 
and  set  aside,  its  judgments,  upon  a 
proper  showing.  The  amendment  of 
1889  has  not  changed  the  law  upon  this 
point,  and  the  views  of  the  court  as 
expressed  in  Crosby  v.  Farmer  are  per- 
tinent and  applicable  here."  See  also, 
to  the  same  effect,  Crosby  v.  Farmer, 
39  Minn.  305. 

Wisconsin.  —  In  Coon  v.  Seymour, 
71  Wis.  340,  it  was  held  that  the  fact 
that  a  judgment  obtained  in  a  munici- 
pal court  on  a  warrant  of  attorney  is 
docketed  in  a  Circuit  Court  gives  the 
latter  court  no  jurisdiction  to  vacate  or 
set  aside  the  judgment. 

Judgment  of  Justice's  Court  Docketed  in 
Another  Court.  —  In  North  Carolina  it  is 
held  that  a  motion  to  vacate  for  irregu- 
larity a  judgment  rendered  in  a  justice's 
court  should  be  made  before  the  jus- 
tice who  gave  the  judgment  or  his  suc- 
cessor, notwithstanding  such  judgment 
may  have  been  docketed  in  the  Su- 
perior Court;  the  Superior  Court  has  no 
jurisdiction  except  upon  appeal.  If 
the  judgment  has  been  docketed  in  the 
Superior  Court  and  subsequently  va- 
cated by  the  justice  of  the  peace,  the 
defendant  may  upon  motion  have  the 
judgment  therein  set  aside.  Such 
docketing,  however,  operates  as  a 
judgment  of  the  Superior  Court  only 
for  the  purposes  of  lien.  Whitehurst 
V.  Merchants,  etc.,  Transp.  Co.,  109  N. 
Car.  342.  See  also,  to  the  same  effect. 
Gallop  V.  Allen,  113   N.  Car.  24;  King 


V.  Wilmington,  etc.,  R.  Co.,  112  N. 
Car.  318. 

In  Pennsylvania  it  is  held  that  a 
Court  of  Common  Pleas  has  no  power 
to  open  or  vacate  a  judgment  of  a  jus- 
tice of  the  peace,  a  transcript  of  which 
has  been  filed  in  such  Court  of  Com- 
mon Pleas  merely  as  a  lien.  Ward  v. 
Fannon,  7  Kulp  (Pa.)  488;  Brendle  v. 
Gorley,  14  Pa.  Co.  Ct.  Rep.  113;  Mc- 
Kinney  v.  Brown,  130  Pa.  St.  365; 
Boyd  V.  Miller,  52  Pa,  St.  431;  Couch 
V.  Heffron,  15  Pa.  Co.  Ct.  Rep.  636; 
Littster  v.  Littster,  151  Pa.  St.  474. 

Judgment  Void  on  Its  Face.  —  Such 
Court  of  Common  Pleas  may,  however, 
strike  the  judgment  from  the  record  if 
it  appears  to  be  void  upon  its  face. 
Ward  V.  Fannon,  7  Kulp  (Pa.)  488; 
Couch  V.  Heffron,  15  Pa.  Co.  Ct.  Rep. 
636;  McKinney  v.  Brown,  130  Pa.  St. 
365;  Knoblauch  v.  Hefron,  3  Pa.  Dist. 
Rep.  765;  Rea  v.  Titman,  3  Pa.  Dist., 
Rep.  458. 

1.  New  York  v.  Brady,  115  N.  Y.  599; 
Ross  V.  Wood,  70  N.  Y,  10;  Smith  v. 
Nelson,  62  N.  Y.  288. 

Action  to  Annul  as  for  Injtinction.  —  In 
Plunkett  V.  Black,  117  Ind.  14,  the 
court  said:  "  The  rule  is  settled  in  this 
state  that  one  court  cannot  control  the 
execution  of  the  orders  and  process  of 
another  court  of  equal  jurisdiction." 
In  this  case  it  was  held  that  the  Circuit 
Court  of  one  county  has  no  jurisdiction 
of  an  action  by  a  judgment  debtor  to 
annul  a  judgment  rendered  by  the  Cir- 
cuit Court  of  another  county,  or  to  en- 
join the  levy  of  an  execution  issued 
thereon. 

Circuit  Courts  of  Wisconsin.  —  In  Cardi- 
nal V.  Eau  Claire  Lumber  Co.,  75  Wis. 
404,  it  was  held  that  "  one  Circuit 
Court  has  no  jurisdiction  to  open,  re- 
view, set  aside,  or  reverse  the  judg- 
ment of  another  Circuit."  To  the 
same  effect  see  Coon  v.  Seymour,  71 
Wis.  340;  Fenske  v.  Kluender,  6l 
Wis.  602;  Parish  v.  Marvin,  15  Wis. 
247. 
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ment,  by  which  the  defendant  was  prevented  from  availing  him- 
self of  some  defense.* 

Ignorance  of  Facts  Constituting  a  Defense  will  not  excuse  the  omission 
of  a  party  to  make  it,  or  entitle  him  to  the  aid  of  equity,  unless 
it  can  be  shown  that  he  could  not  have  acquired  the  information 
by  diligent  and  careful  labor  in  preparing  the  cause  for  trial.* 

c.  Vacation  at  .Chambers.  — As  a  general  rule  a  judgment 
cannot  be  vacated  by  a  judge  at  chambers.' 


1.  Ees  Judicata.  —  In  New  York  v. 
Brady,  115  N.  Y.  614,  it  was  said: 
"  We  are  not  aware  of  any  rule  which 
authorizes  one  court  of  co-ordinate 
jurisdiction  to  vacate  and  set  aside  the 
judgments  of  another  court  upon  the 
ground  that  the  contracts  upon  which 
they  were  based  were  fraudulently  ob- 
tained, or  that  there  had  not  been  an 
honest  and  fair  performance  thereof. 
These  were  the  precise  issues  which 
the  defendant  in  those  actions  was 
called  upon  to  meet  and  try  therein,  and 
there  is  no  claim  that  it  was  obstructed 
or  prevented  from  presenting  its  de- 
fense, if  it  had  any,  by  any  act  or  con- 
trivance on  the  part  of  the  respective 
plaintiffs  therein.  We  are  of  the  opin- 
ion that,  by  settled  rules,  the  case 
made  by  the  complaint  is  altogether 
insuflScient  to  authorize  the  court  to 
set  aside  the  judgments  and  retry  the 
matters  involved  in  such  actions." 

Negligence  of  Party  Cast.  —  It  was 
said  by  Judge  Andrews  in  Smith  v. 
Nelson,  62  N.  Y.  286,  that  "  the  juris- 
diction in  one  court  to  vacate,  in  an  in- 
dependent proceeding,  the  judgment  of 
another  having  power  to  render  it  is  in 
its  nature  so  extraordinary  as  to  de- 
mand a  close  adherence  to  principles 
and  precedents  in  exercising  it.  Courts 
do  not  exercise  it  when  there  has  been 
negligence  on  the  part  of  the  party 
seeking  the  relief.  That  a  judgment 
is  final  and  conclusive  of  the  right  or 
thing  which  is  adjudicated  by  it  is  the 
rule,  and  judgments  and  decrees  of  a 
competent  court  will  not  be  annulled 
for  a  suspicion  of  fraud,  or  because  the 
party  complaining  may,  in  fact,  have 
been  unjustly  cast  in  judgment." 

No  Seconsideration  of  Issues  Previously 
Tried.  —  In  U.  S.  v.  Throckmorton,  98 
U.  S.  68,  it  was  held  that  "  the  acts  for 
which  a  court  of  equity  will,  on  ac- 
count of  fraud,  set  aside  or  annul  a 
judgment  or  decree  between  the  same 
parties,  rendered  by  a  court  of  compe- 
tent jurisdiction,  have  relation  to 
frauds    extrinsic    or  collateral   to   the 


matter  tried  by  the  first  court,  and  not 
to  a  fraud  in  the  matter  on  which  the 
decree  was  rendered."  It  was  said 
that  the  doctrine  was  well  settled  that 
the  court  would  not  set  aside  a  judg- 
ment because  it  was  founded  on  a 
fraudulent  instrument,  or  perjured 
evidence,  or  for  any  matter  which  was 
actually  presented  and  considered  in 
the  judgment  assailed. 

2.  New   York   v.    Brady,  115    N.  Y. 

599. 

3.  Ingram  v.  Belk,  2  Rich.  L.  (S. 
Car.)  Ill;  Clawson  v.  Hutchinson,  14 
S.  Car.  521.  See  also  Forcheimer  v. 
Tarble,  23  Fla.  99;  My  rick  v.  Merritt. 
21  Fla.  799.  See  further  article  Cham- 
bers AND  Vacation,  vol.  4,  p.  347. 

Judgment  and  Execution  Distinguished. 
—  In  Ingram  v.  Belk,  2  Rich.  L.  (S. 
Car.)  Ill,  the  court  said:  "  The  pro- 
ceeding to  set  aside  a  judgment  could 
not  be  had  before  a  judge  at  chambers, 
or,  which  is  the  same  thing,  before  a 
judge  not  sitting  in  the  court  which 
rendered  the  judgment.  The  Act  of 
1818,  7  Stat.  321,  authorizes  a  judge  at 
chambers  to  hear  motions  '  to  set  aside 
or  stay  executions.*  An  execution  is 
the  act  of  the  oflScers  of  court  which 
has  not  undergone  the  supervision  of 
the  court;  for  irregularity  in  the  pro- 
cess itself,  or  for  matters  supervening 
the  judgment,  it  may  be  sometimes 
highly  important  that  summary  means 
to  arrest  the  execution  should  be  ex- 
erted; but  a  judgment  is  the  act  of  the 
court,  and  if,  for  causes  which  might 
have  been  urged  against  its  being  ren- 
dered, a  judge  not  holding  that  court 
should  undertake  to  annul  it,  the  dis- 
tinction between  term  time  and  va- 
cation, and  between  the  court  and 
the  judge,  would  be  entirely  broken 
down." 

Contra.  —  See  Allison  v.  Whittier,  loi 
N.  Car.  490,  according  to  which  it 
would  seem  that  a  judge  at  chambers 
might  set  aside  a  judgment  on  certain 
grounds,  notice  being  given  to  the  ad- 
verse party,  and  the  facts  upon  which 
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d.  Delegation  of  Power  to  Open  or  Vacate.  —  A  court 
cannot  delegate  its  judicial  functions  to  its  clerk  so  that  he  may 
set  aside  a  judgment  upon  the  performance  of  a  condition.* 

3.  What  Judgments  May  Be  Vacated  —  a.  In  General  —  judg- 
ments Not  by  Confession  or  Defaxdt.  —  Although  the  power  of  the  court  to 
vacate  or  set  aside  its  judgments  is  most  usually  exercised  in  the 
case  of  judgments  by  confession  *  or  by  default,*  yet  it  is  not 
confined  in  its  application  to  such  judgments,  but  may  be  exer- 
cised in  the  case  of  other  judgments  upon  proper  cause  being 
shown. 

b.  Void  Judgments. — Although  it  would  seem  that  the 
court  may  in  its  discretion  leave  the  party  affected  by  a  void 
judgment  to  show  that  it  is  void  whenever  it  is  interposed  as  an 
obstacle  to  the  pursuit  of  his  rights,'*  it  is  well  settled  by  numer- 
ous decisions  that  a  party  is  usually  entitled  to  have  a  void  judg- 
ment set  aside.* 


relief  is  based  being  found  by  the 
judge. 

Possible  Exception  in  Case  of  Fraud.  — 
In  Coleman  v.  Keels,  30  S.  Car.  614,  it 
was  held  that  a  final  order,  made  in  open 
court,  could  not  be  vacated  at  cham- 
bers, even  in  the  same  circuit,  by  the 
circuit  judge  who  granted  it,  unless, 
perhaps,  when  such  order  had  been 
obtained  by  fraud  or  misrepresentation. 

1.  Strickland  v.  Cox,  102  N.  Car.  411. 
In  this  case  the  court  said:  "  We  are 
aware  that  it  has  not  been  unusual  to 
render  judgments  like  the  one  in  ques- 
tion, but  as  they  have  generally  been 
granted  as  an  indulgence  to  defend- 
ants, and  acquiesced  in  by  them,  their 
validity  has  never  been  directly  deter- 
mined by  this  court.  'At  law  a  judg- 
ment is  yea  or  nay,  for  one  party  and 
against  the  other.'  Freeman  on  Judg- 
ments 2.  And  a  court  cannot  delegate 
its  judicial  functions  to  its  clerk,  so 
that  he  may  set  aside  a  judgment 
upon  the  performance  of  a  condition. 
Alternative  or  conditional  judgments 
at  law  are  void  in  civil  as  well  as  in 
criminal  cases.  State  v.  Bennett,  4 
Dev.  &  B.  L.  (N.  Car.)  43;  State  v. 
Perkins,  82  N.  Car.  681." 

Conditional  Order  to  Strike  Out  Judg- 
ment upon  Filing  Bond,  —  In  Hopkins  v. 
Bowers,  in  N.  Car.  175,  it  was  held 
that  where  a  judge  signed  a  judgment, 
but  directed  the  clerk  to  strike  it  out  if 
a  bond  was  filed  within  five  days,  such 
condition  was  void,  and  the  judgment 
was  regular  and  would  be  enforced. 
The  court  said:  "  The  judgment  upon 
the  verdict  in  favor  of  the  plaintiffs 
was  signed  by  the  court,  and  contains 


no  condition.  The  judge  made  a  ver- 
bal conditional  order  to  the  clerk  in 
favor  of  appellants  to  set  aside  the 
judgment  and  verdict  if  a  bond  was 
filed  in  five  days.  This  was  condi- 
tional and  of  no  effect,  Strickland  v. 
Cox,  102  N.  Car.  411,  cited  a.nA.  approved 
in  In  re  Deaton,  105  N.  Car.  59,  and 
had  it  been  acted  on,  the  present  ap- 
pellee would  have  had  ground  to  com- 
plain. The  judge  could  not  thus  dele- 
gate his  authority  to  the  clerk." 

2.  See  article  Judgments,  vol.  11,  p. 
1018. 

3.  See  article  Defaults,  vol.  6,  p.  i. 

4.  Foote  V.  Lathrop,  41  N.  Y.  358,  in 
which  case  the  party  had  not  been 
served  with  process  and  had  not  ap- 
peared or  authorized  an  appearance. 
Compare  Anderson  7/.  Carr,  (Supreme 
Ct.)  7  N.  Y.  Supp.  281. 

5.  Delavjare.  —  Guyer  v.  Guyer,  6 
Houst.  (Del.)  430. 

Georgia.  —  Crane  "v.  Barry,  47  Ga.  476. 

Kansas.  —  Foreman  v.  Carter,  9 
K:in.  674;  Hanson  v.  Wolcott,  19  Kan. 
207. 

Minnesota.  —  Mueller  v.  Reimer,  46 
Minn.  314. 

Montana.  —  Harvey  v.  Whitlach,  2 
Mont.  55. 

New  York.  —  Stevens  v.  Central 
Nat.  Bank,  144  N.  Y.  62;  Dederick  v. 
Richley,  19  Wend.  (N.  Y.)  108;  Ander- 
son V.  Carr,  (Supreme  Ct.)  7  N.  Y. 
Supp.  281;  Wright  V.  Miller,  8  N.  Y. 
9;  Manufacturers',  etc.,  Bank  v.  Boyd, 
3  Den.  (N.  Y.)  257;  Hackley  v.  Draper, 
60  N.  Y.  88;  Dobson  v.  Pearce,  12  N. 
Y.  156;  Whittlesey  v.  Delaney,  73  N, 
Y.  571. 
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Cloud  on  Title.  —  The  party  against  whom  a  void  judgment  exists 
may  have  it  set  aside  in  order  to  clear  away  any  cloud  cast  by  it 
upon  his  rights  to  aHenate  his  property.^ 

c.  Judgments  on  Offer.  —  As  to  the  practice  in  setting  aside 
judgments  on  offer,  see  article  Offer  of  Judgment,  ante,  p.  32. 

d.  Consent  Judgments.  —  A  judgment  by  consent  may, 
under  some  circumstances,  be  set  aside  or  vacated  for  fraud  or 
surprise ;  but  whether  interlocutory  or  final,  such  judgments  are 
irrevocable  except  with  the  concurrence  of  all  whose  consent  was 
requisite  in  the  first  instance,  unless  it  appears  affirmatively  that 
their  rendition  has  been  procured  by  the  mutual  mistake  of  both 
or  all  the  parties  or  by  the  fraudulent  practice  of  one  or  more  of 
them.* 

Action  Bather  than  Motion  Proper.  —  Where  such  judgment  is  final  it 
can  be  set  aside  only  by  civil  action  on  the  ground  of  mistake  of 
both  parties,  or  for  fraud,  and  not  on  motion  in  the  cause.^ 

e.  Divorce  Judgments.  —  Although  according  to  some 
decisions  it  has  been  held  that  divorce  judgments  cannot  be 
opened  or  vacated  under  general  statutes  applicable  to  the  open- 


North  Carolina.  —  Hervey  v.  Ed- 
munds, 68  N.  Car.  243;  Green  v.  Bal- 
lard, 116  N.  Car.  144. 

Pennsylvania.  —  Vanderpool  v.  Van- 
derpool,  162  Pa.  St.  394;  Klinger  v. 
Koons,  13  Pa.  Co.  Ct.  Rep.  641;  Ru- 
binsky  v.  Patrick,  2  Pa.  Dist.  Rep.  695. 

South  Carolina.  —  Mills  v.  Dickson,  6 
Rich.  L.  (S.  Car.)  487. 

United  States.  —  Ex  p.  Crenshaw,  15 
Pet.  (U.  S.)  119. 

Direct  Attack  upon  Judgment.  —  In 
Reinhart  v.  Lugo,  86  Cal.  395,  it  was 
held  that  a  motion  to  vacate  a  default 
judgment  void  for  lack  of  proof  of 
service  is  a  direct  attack. 

Valid  Defense  Unnecessary.  —  In  Han- 
son V.  Wolcott,  19  Kan.  207,  it  was 
held  that  a  void  judgment  may  be  va- 
cated and  set  aside  at  any  time  on  mo- 
tion of  the  defendant  without  advising 
the  court  of  the  existence  of  a  valid  de- 
fense to  the  action  in  which  a  pretended 
judgment  is  rendered. 

1.  Crane  v.  Barry,  47  Ga.  476. 
Motion  by  Stranger  to  Judgment.  —  A 

judgment  void  on  its  face  for  want  of 
jurisdiction  may  be  set  aside  on  motion 
of  one  not  a  party  to  the  action  who 
has  an  interest  in  the  property  upon 
which  the  judgment  is  a  cloud,  but  he 
is  not  entitled  to  such  relief  as  a  mat- 
ter of  right.  Mueller  v.  Reimer,  46 
Minn.  314. 

2.  Deaver  7.  Jones,  114  N.  Car.  649. 
See  also  Kerchner  v.  McEachern,  93  N. 


Car.  447;  Stump  v.  Long,  84  N.  Car. 
616;  Stannard  v.  Harrison,  24  L.  T.  N. 
S.  570;  Atty.-Gen.  v.  Tomline,  7  Ch. 
Div.  388. 

In  Anderson  v.  Carr,  (Supreme  Ct.) 
26  N.  Y.  St.  Rep.  642,  54  Hun  (N.  Y.) 
634,  it  was  said:  "  It  has  been  repeat- 
edly held  that  a  party  is  entitled  to 
have  a  void  judgment  or  order  va- 
cated, and  not  be  remitted  to  his  col- 
lateral attack.  This  is  true  where  the 
order  or  judgment  complained  of  was 
made  against  his  opposition,  or  with- 
out his  authority;  but  that  principle 
cannot  apply  where  the  party  has  con- 
sented to  the  entry  of  the  judgment  or 
order." 

3.  Deaver  v.  Jones,  114  N.  Car.  649; 
Stump  V.  Long,  84  N.  Car.  616; 
Vaughan  v.  Gooch,  92  N.  Car.  524; 
Kerchner  v.    McEachern,    93    N.  Car. 

447. 

Exception  to  Usual  Bule.  —  In  Deaver 
r.  Jones,  114  N.  Car.  649,  the  court 
said:  "  Where  an  order  or  judgment 
is  made  by  consent,  it  cannot  be  va- 
cated or  modified,  even  at  the  term  at 
which  it  is  entered,  without  the  assent 
or  acquiescence  of  all  the  parties  to  the 
action.  *  *  *  As  a  rule  all  judg- 
ments are  in  fieri  during  the  term  at 
which  they  are  rendered,  and  it  is  in 
the  breast  of  the  judge  to  abrogate  or 
alter  on  his  own  motion,  or  at  the  sug- 
gestion of  counsel,  judgments  by  con- 
sent constituting  the  exception." 
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ing  or  vacating  of  judgments,*  yet  in  many  instances  applications 
to  vacate  such  judgments  have  been  sustained.*  Thus  courts  of 
general  jurisdiction  have  the  inherent  power  to  set  aside  a  judg- 
ment in  divorce  cases  when  procured  by  the  fraud  and  deceit  of 
the  successful  party,'  or  where  the  judgment  is  void  for  want  of 
jurisdiction  over  either  the  subject-matter  or  the  parties.* 

/.  Assigned  Judgments. — The  assignee  of  a  judgment 
stands  in  no  better  position  than  the  original  plaintiff,  and  the 
judgment  may  be  vacated  in  his  hands  for  the  same  reasons  that 
would  justify  such  vacation  in  the  hands  of  the  plaintiff.* 

4.  Grounds  —  a.  SCOPE  OF  Inquiry.  —  Under  this  title  it  will 
be  attempted  only  to  set  out  briefly  the  grounds  which  will  be 
sufficient  at  common  law  and  under  statutes  for  opening,  vacating, 
or  setting  aside  a  judgment.  For  a  full  treatment  of  this  subject 
see  the  t\\.\Q  Judgments  in  the  Am.  and  Eng.  Encyc.  of  Law. 

b.  At  Common  Law  —  Fraud.  —  A  judgment  may  be  vacated 
or  set  aside  at  a  subsequent  term  on  the  ground  of  fraud.* 

Wis.  667;  Thomas  v.  Thomas,  88  Wis. 


1.  Mcjunkin  v.  Mcjunkin,  3  Ind.  30; 
Woolley  v.  Woolley,  12  Ind.  665; 
Lewis  V.  Lewis,  15  Kan.  181 ;  Cox  v. 
Cox,  19  Ohio  St.  502;  Parish  v.  Parish, 
g  Ohio  St.  534;  Bascom  v.  Bascom,  7 
Ohio  (pt.  ii.)  125.  See  also  article 
Divorce,  vol.  7,  p.  138. 

2.  Florida.  —  Rawlins  v.  Rawlins,  18 
Fla.  345, 

Illinois.  —  Whittaker  v.  Whittaker, 
51  111.  App.  263. 

Indiana.  —  McQuigg  v.  McQuigg,  13 
Ind.  294;  Rhoades  ?/.  Delaney,  50  Ind. 
468;  Willman  v.  Willman,  57  Ind.  500; 
Earle  v.  Earle,  91  Ind.  27. 

Iowa.  —  Rush  V.  Rush,  46  Iowa  649. 
See  also  Whitcomb  v.  Whitcomb,  46 
Iowa  437. 

Maine.  —  Holmes  v.  Holmes,  63  Me. 
420. 

Maryland. — Gechter  v.  Gechter,  51 
Md.  187. 

Massachusetts.  —  Edson  v  Edson, 
108  Mass.  590;  Holbrook  v.  Holbrook, 
114  Mass.  568;  Carley  v.  Carley,  7 
Gray  (Mass.)  545.  Compare  Lucas  v. 
Lucas,  3  Gray  (Mass.)  136. 

Minnesota.  —  True  v.  True,  6  Minn. 
458;  Young  V.  Young,  17  Minn.  181; 
Colby  V.  Colby,  64  Minn.  549. 

Missouri.  —  Mansfield  v.  Mansfield, 
26  Mo.  163. 

New  Hampshire.  —  Adams  v.  Adams, 
51  N.  H.  388.  Compare  Sheafe  v. 
Sheafe,  29  N.  H.  269. 

New  York.  —  Quigley  v.  Quigley,  45 

Hun  (N.  Y.)  23;  Denton  v.  Denton,  41 

How.    Pr.  (N.   Y.    Supreme   Ct.)   221; 

Singer  v.  Singer,  41  Barb.  (N.  Y.)  139. 

Wisconsin.  —  Crouch   v.   Crouch,   30 


3.  Earle  v.  Earle,  gi  Ind.  27;  Colby 
V.  Colby,  64  Minn.  549;  Yorke  v. 
Yorke,  3  N.  Dak.  343. 

4.  Willman  v.  Willman,  57  Ind.  500; 
Rhoades  v.  Delaney,  50  Ind.  468; 
Holmes  v.  Holmes,  63  Me.  420;  True 
V.  True,  6  Minn.  458;  Wortman  v. 
Wortman,  17  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)66;  Allen  v.  Maclellan,  12  Pa.  St. 
328;  Weatherbee  v.  Weatherbee,  20 
Wis.  499. 

5.  Northam  v.  Gordan,  23  Cal.  255; 
Wright  V.  Levy,  12  Cal.  262;  Fore  v. 
Manlove,  18  Cal.  436. 

In  Weber  v.  Tschetter,  i  S.  Dak.  205, 
it  was  said:  "  It  is  urged  that,  what- 
ever might  be  the  power  or  duty  of  the 
court  as  between  the  original  parties  to 
the  action,  the  record  cannot  be  contra- 
dicted as  to  him  [the  assignee],  he  hav- 
ing acted  on  the  faith  of  it.  But  so  far 
as  this  objection  goes  to  the  merits  of 
the  order  appealed  from,  it  is  sufficient 
to  say  that  the  order  does  not  involve 
a  contradiction  of  the  record,  but  a  full 
recognition  of  it.  It  admits  the  verity 
of  the  record,  but  affords  relief  on 
grounds  independent  of  and  consistent 
with  it;  and  it  can  hardly  be  main- 
tained that  appellant,  as  assignee  of 
the  judgment,  stands  in  any  better  po- 
sition than  his  assignor.  The  judg- 
ment in  his  hands  may  be  vacated  or 
set  aside  for  the  same  cause  that  would 
justify  such  vacation  in  the  hands  of 
the  original  plaintiff.  ' 

6.  Arkansas.  —  Cham  bliss  v.  Reppy, 
54  Ark.  539.       ^ 
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Fraud  Committed  in  Procuring  Judgment.  —  It  has  been  held  that  in 
order  to  authorize  reHef  against  a  judgment  on  this  ground,  the 
fraud  must  have  been  committed  in  procuring  the  judgment,  and 
that  it  is  not  sufficient  that  the  judgment  is  based  upon  a  cause 


California.  —  Barrett  v.  Graham,  19 
Cal.  632;  Hayden  v.  Hayden,  46  Cal. 
332;  Hanley  v.  Hanley,  114  Cal.  690; 
Fealey  v.  Fealey,  104  Cal.  354,  43  Am. 
St.  Rep.  Ill;  Pico  v.  Cohn,  91  Cal. 
129;  Dunlap  V.  Steere,  92  Cal.  344; 
Amador  Canal,  etc.,  Co.  v.  Mitchell,  59 
Cal.  168;  Baker  v.  O'Riordan,  65  Cal. 
368;  Collins  V.  Scott,  100  Cal.  446; 
Zellerbach  v.  AUenberg,  67  Cal.  296. 

Colorado.  -.—  Morton  v.  Morton,  16 
Colo.  358;  Peck  Lateral  Ditch  Co.  v. 
Pella  Irrigating  Ditch  Co.,  igColo.  222. 

Florida.  —  Shrader  :••.  Shrader,  36  Fla. 
502. 

Illinois.  —  Anderson  v.  Field,  6  111. 
App.  307;  Kingman  v.  Kingman,  61 
111.  App.  134;  Kingman  v.  Reinemer, 
58  111.  App.  173;  Chicago  Bldg.  Soc. 
V.  Haas,  iii  111.  176;  Ward  v.  Dur- 
ham, 134  111.  195;  Pease  v.  Roberts,  16 
111.  App.  634;  Walker  v.  Shreve,  87  111. 
474;  Mitchell  V.  Shaneberg,  149  111.  420. 

Indiana. — Wilhite  v.  Wilhite,  124  Ind. 
230;  Hollinger  v.  Reeme,  138  Ind. 
363;  Douthit  V.  Douthit,  133  Ind.  35; 
Hoag  V.  Old  People's  Mut.  Ben.  Soc, 
I  Ind.  App.  32;  Brown  v.  Eaton,  98 
Ind.  591;  Duringer  v.  Moschino,  93 
Ind.  495;  Hogg  v.  Link,  90  Ind.  346; 
Overton  v.  Rogers,  99  Ind.  595;  Dick- 
erson  v.  Davis,  iii  Ind.  433;  Nealis  v. 
Dicks,  72  Ind,  374. 

Iowa.  —  Melick  v.  Tama  City  First 
Nat.  Bank,  52  Iowa  94;  Heathcote  v. 
Haskins,  74  Iowa  566 ;  Harshey  v.  Black- 
marr,  20  Iowa  161. 

Kansas.  —  Mcintosh  v.  Crawford 
County,  13  Kan.  171;  Haverty  v.  Hav- 
erty,  35  Kan.  438;  Steele  v.  Duncan, 
47  Kan.  511;  Adams  v.  Secor,  6  Kan. 
542;  Laithe  v.  McDonald,  12  Kan.  340, 

Kentucky.  —  Mitchell  v.  Kirby,  (Ky. 
1897)  38  S.  W.  Rep.  507;  Layton  v. 
Prewitt,  (Ky.  1894)  25  S.  W.  Rep.  882, 
15  Ky.  L.  Rep.  827;  Brookie  v.  Port- 
wood,  84  Ky.  259. 

Louisiana.  —  Noyes  v.  Loeb,  24  La. 
Ann.  48;  Lazarus  v.  McGuirk,  42  La. 
Ann.  194. 

Maryland.  —  Taylor  v.  Sindall,  34 
Md.  38;  Foran  v.  Johnson,  58  Md.  144; 
Craig  V.  Wroth,  47  Md.  281.         • 

Massachusetts.  —  Edson  v.  Edson,  108 
Mass.  590;  Keith  v.  McCaffrey,  145 
Mass.  18. 


Minnesota.  —  Olmstead  v.  Olmstead, 
41  Minn.  297;  Young  v.  Young,  17 
Minn.  181;  Hass  v.  Billings,  42  Minn. 
63;  Wilkins  v.  Sherwood,  55  Minn.  154, 

Missouri.  —  Mayberry  v.  McClurg, 
51  Mo.  256;  Irvine  v.  Leyh,  102  Mo. 
200;  Hyatt  V.  Wolfe,  22  Mo.  App.  191; 
Link  V.  Link,  48  Mo.  App.  345;  Harris 
V.  Sanders,  38  Mo.  421;  Weinerlh  v. 
Trendley,  39  Mo.  App.  333;  Murphy 
z.  De  France,  loi  Mo.  151;  Richardson 
V.  Stowe,  102  Mo.  33;  F.  G.  Oxley 
Stave  Co.  v.  Butler  County,  121  Mo. 
614;  Miles  V.  Jones,  28  Mo.  87. 

Nebraska.  —  Cox  v.  Barnes,  45  Neb. 
172;  Aspinwall  v.  Sabin,  22  Neb.  73,  3 
Am.  St.  Rep.  258. 

New  Jersey.  —  Binsse  v.  Barker,  13 
N.  J.  L.  263;  Alderman  v.  Diament,  7 
N.  J.  L.  199,  note. 

New  York.  —  Matter  of  Hodgman, 
82  Hun  (N.  Y.)  419;  Stevens  v.  Central 
Nat.  Bank,  144  N.  Y.  50;  Simmons  v. 
Johnson,  48  Hun  (N.  Y.)  131;  Simons 
V.  Goldbach,  56  Hun  (N.  Y.)  204; 
Ward  V.  Southfield,  102  N.  Y.  287; 
Nevitt  V.  Albany  First  Nat.  Bank,  91 
Hun  (N.  Y.)  43;  Stilwell  v.  Carpenter, 
2  Abb.  N.  Cas.  (N.  Y.  Ct.  App.)  238; 
Oetjen  v.  Fayen,  7  Misc.  Rep.  (N.  Y. 
C.  PI.)  496;  Ross  V.  Wood,  70  N.  Y.  8; 
Mather  v.  Parsons,  32  Hun  (N.  Y.) 
338;  Anderson  v.  Carr,  (Supreme  Ct.) 
26  N.  Y.  St.  Rep.  642;  Jones  v.  Jones, 
71  Hun  (N.  Y.)  519;  New  York  v. 
Brady,  115  N.  Y.  599. 

North  Carolina.  —  Wilson  Cotton 
Mills  z/.  Randleman  Cotton  Mills,  116 
N.  Car.  647. 

Ohio.  —  Fox  V.  Lima  Nat.  Bank,  (C. 
PI.)  25  Ohio  L.  J.  28;  Howenstine  v. 
Sweet,  13  Ohio  Cir.  Ct.  Rep.  239,  7 
Ohio  Cir,  Dec.  498. 

Pennsylvania  .  —  Humphreys  v. 
Rawn,  8  Watts  (Pa.)  78;  Allen  v.  Mac- 
lellan,  12  Pa.  St.  328;  Kemmerer's 
Appeal,  125  Pa.  St.  283;  Reeser  v. 
Brenneman,  4  Pa.  Dist.  Rep.  143; 
Weaver  v.  Painter,  (Pa.  1886)  3  Cent. 
Rep.  259;  LoefBer  v.  Schmertz,  152 
Pa.  St.  615;  Walker  v.  Sallada,  17  Pa. 
Co.  Ct.  Rep.  371. 

South  Carolina.  —  Dial  v.  Farrow,  i 
McMull.  L.  (S.  Car.)  292,  36  Am.  Dec. 
267;  Brown  v.  Buttz,  15  S.  Car.  490. 

Tennessee.  —  Conn    v.    Whiteside,    6 
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of  action  which  is  vitiated  by  fraud,  for  this  is  a  vaHd  and  meri- 
torious defense,  which  may  be  interposed,  and  unless  its  inter- 
position is  prevented  by  the  fraud  of  an  adversary  it  cannot  be 
asserted  against  the  judgment  whether  the  judgment  be  a  foreign 
or  a  domestic  one.* 

Fraud  Not  Presumed.  —  In  order  to  justify  setting  aside  or  vacating 
a  judgment  for  fraud  it  is  necessary  that  the  fraud  should  be 
clearly  shown,  as  it  will  not  be  presumed.* 

Collusion.  —  Collusion  is  also  ground  for  vacating  or  setting  aside 
a  judgment.* 

Perjury.  —  Where  a  party  obtains  judgment  by  his  own  wilful 
perjury,  or  by  the  use  of  testimony  which  he  knows  at  the  time 
to  be  false,  he  practices  a  fraud  for  which  the  judgment  may  be 
vacated.* 

Want  of  Notice.  —  Omission  of  service  or  defect  of  service  of  pro- 
cess, unless  waived,  is,  as  a  rule,  ground  for  vacating  or  setting 
aside  a  judgment.* 


Humph.  (Tenn.)47;  Pyett  v.  Hatfield, 
15  Lea  (Tenn.)  473;  Noll  v.  Chatta- 
nooga Co.,  (Tenn.  1896)  38  S.  W.  Rep. 
287. 

Texas.  —  Lumpkin  v.  Williams,  i 
Tex.  Civ.  App.  214;  Goliad  v.  Weisi- 
ger,  4  Tex.  Civ.  App.  653;  Wood  v. 
Lenox,  5  Tex.  Civ.  App.  318;  Rod- 
riguez V.  Espinosa,  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  669;  Grassmeyer 
r.  Beeson,  18  Tex.  753;  Youngstown 
Bridge  Co.  v.  North  Galveston,  etc.,  R. 
Co.,  (Tex.  Civ.  App.  1895)  31  S.  W. 
Rep.  420. 

Virginia.  —  Evans  v.  Spurgin,  n 
Gratt.  (Va.)  615. 

Wisconsin.  —  Matter  of  Fisher,  15 
Wis.  511;  Wadsworth  v.  Willard,  22 
Wis.  238;  Tucker  v.  Whittlesey,  74 
Wis.  74;  Nye  v.  Sochor,  92  Wis.  40. 

United  States.  —  Young  v.  Sigler,  48 
Fed.  Rep.  182;  Leavenworth  County  w. 
Chicago,  etc.,  R.  Co.,  134  U.  S.  688; 
Kingsbury  v.  Buckner,  134  U.  S.  650; 
Guild  V.  Phillips,  44  Fed.  Rep.  461. 

England.  —  Cannan  v.  Reynolds.  5 
El.  &  BI.  301.  85  E.  C.  L.  301;  Philip- 
son  V.  Egremont,  6  Q.  B.  587,  51  E.  C. 
L.  587;  Price  v.  Mercier,  18  Can.  Sup. 
Ct.  Rep.  303;  Shedden  v.  Patrick,  i 
Macq.  H.  L.  Cas.  535;  Cammell  v. 
Sewell,  3  H.  &  N.  617,  27  L.  J.  Exch. 
447- 

1.  Payne  v.  O'Shea,  84  Mo.  130.  See 
also  Zellerbach  v.  Allenberg,  67  Cal. 
296;  Murphy  v.  De  France,  loi  Mo. 
151;  Richardson  v.  Stowe,  102  Mo.  33. 

2.  Layton  v.  Prewitt,  (Ky.  1894)  25  S. 
W.  Rep.  882;  F.  G.  Oxley  Stave  Co.  v. 


Butler  County,  121  Mo.  614;  Obermeyer 
V.  Einstein,  62  Mo.  341;  Caldwell  v. 
Fifield,  24  N.  J.  L.  150;  Nevitt  v, 
Albany  First  Nat.  Bank,  91  Hun  (N. 
Y.)  43;  Grassmeyer  v.  Beeson,  18  Tex. 
753;  Jones  V.  Brittan,  i  Woods  (U.  S.) 
667. 

3,  Harshey  v.  Blackmarr,  20  Iowa 
161;  Sturm  V.  School  Dist.  No.  70,  45 
Minn.  88;  Harris  v.  Sanders,  38  Mo. 
421;  Ross  V.  Bridge,  15  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  150;  People  v.  New 
York,  19  How.  Pr.  (N.  Y.  Supreme 
Ct.)  289;  Cleveland  v.  Porter,  10  Abb. 
Pi.  (N.  Y.  Supreme  Ct.)407;  Bryan  t/. 
Bowser,  77  Tex.  324;  Ring  Refriger- 
ator, etc.,  Co.  v.  St.  Louis  Ice  Mfg., 
etc.,  Co.,  67  Fed.  Rep.  535. 

For  Instances  of  judgments  which 
were  set  aside  as  collusive,  see  People 
V.  New  York,  19  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  289;  Cleveland  v.  Porter, 
10  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
407. 

4.  Laithe  v.  McDonald,  7  Kan.  254; 
Baugh  V.  Baugh,  37  Mich.  59;  Hass  v. 
Billings,  42  Minn.  63. 

6.  Alabama. — Jennings  v.  Pearce, 
lOi  Ala.  538. 

Arizona.  —  San  Pedro  Cattle  Co.  v. 
Williams,  (Arizona  1894)  36  Pac.  Rep. 
34- 

Arkansas.  —  Hill  v.  Bates,  (Ark.  1890) 
12  S.  W.  Rep.  874. 

California.  —  People  v.  Harrison,  84 
Cal.  6*^7;  People  v.  Blake,  84  Cal.  611; 
People  V.  Hemme,  (Cal.  1890)  24  Pac. 
Rep.  313;  People  v.  Brady,  (Cal.  1890) 
24  Pac.  Rep.  313;  Hunter  r/.  Bryant,  98 
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Want  of  Jurisdiction.  —  A  judgment  which  is  void  for  want  of  juris- 
diction may  be  vacated    or  stricken  off  on  motion,  and  a  direct 


Cal.  247;  Norton  v.  Atchison,  etc.,  R. 
Co.,  97  Cal.  388. 

Colorado.  —  Medina  v.  Medina,  22 
Colo.  146;  Lomax  v.  Besley,  i  Colo. 
App.  21. 

Delaware.  —  Wilmington  v.  Kearns, 
I  Houst.  (Del.)  363. 

Georgia.  —  Harralson  v.  McArthur,  87 
Ga.  4.78. 

Illinois.  —  Orr  v.  Howard,  5  111.  559. 

Indiana,  —  Sage  v.  Matheny,  14  Ind, 
369;  Hite  z/.  Fisher,  76  Ind.  231;  Smith 
V.  Noe,  30  Ind.  117;  Zergert/.  Flattery, 
83  Ind.  401;  Nichols  z/.  Nichols,  96  Ind. 
433;  Nietert  z/.  Trentman,  104  Ind.  390; 
Dobbins  v.  McNamara,  113  Ind.  54; 
Coleman  v.  Floyd,  131  Ind.  330; 
Thompson  v.  McCorkle,  136  Ind.  484. 

Iowa.  —  Allen  v.  Rogers,  27  Iowa 
106;  Davis  V.  Burt,  7  Iowa  56;  Jami- 
son V.  Weaver,  87  Iowa  72;  Griffith  v. 
Milwaukee  Harvester  Co.,  92  Iowa 
634;  Corn  Exch.  Bankz/.  Applegate,  97 
Iowa  67. 

Kansas.  —  Parker  v.  Elder,  8  Kan. 
460;  Leas  V.  Ortman,  MS.  cited  in 
Foreman  v.  Carter,  9  Kan.  679;  Sim- 
cock  V.  Emporia  First  Nat.  Bank,  14 
Kan.  529;  Pritchard  v.  Greenwood, 
County,  26  Kan.  584;  Hanson  v.  Wol- 
cott,  19  Kan.  207;  Satterlee  v.  Crubb, 
38  Kan.  234;  Mortgage  Trust  Co.  v. 
Cowles,  3  Kan.  App.  660. 

Kentucky.  —  Triplett  v.  Gillen,  6  J. 
J.  Marsh.  (Ky.)  565;  Joyce  v.  O'Toole, 
6  Bush  (Ky.)  32. 

Alaryland.  —  Sieweard  v.  Farnen,  71 
Md.  627;  Pattison  v.  Hughes,  80  Md. 
559;  Coulbourn  v.  Fleming,  78  Md. 
210. 

Michigan.  —  Hurlburt  v.  Reed,  5 
Mich.  30;  People  v.  Bacon,  18  Mich. 
247;  Ludington  First  Nat.  Bank  v. 
Dwight,  85  Mich.  509. 

Minnesota.  —  Magin  v.  Lamb,  43 
Minn.  80;  Heffner  v.  Gunz,  29  Minn. 
108;     Allen    V.     Mclntyre,    56    Minn. 

351. 

Mississippi.  —  Houston  v.  Black, 
(Miss.  1894)  14  So.  Rep.  529;  Quarles  v. 
Hiern,  70  Miss.  891. 

Missouri.  —  Smith  v.  Rollins,  25  Mo. 
408;  Bradley  v.  Welch,  100  Mo.  258; 
McClanahan  v.  West,  100  Mo.  309. 

Nebraska.  —  Hyde  v.  Kent,  47  Neb. 
26;  Morse  v.  Engle,  28  Neb.  534;  Scar- 
borough V.  Myrick,  47  Neb.  794. 

New  Jersey.  —  A.  v.  B..  8  N.  J.  L.  J. 
351. 


New  York.  —  Southwell  v.  Marryatt, 
I  Abb.  Pr.  (N.  Y.  C.  PI.)  218;  Hilton  v. 
Thurston,  i  Abb.  Pr.  (N.  Y.  C.  PI.) 
318;  Warren  v.  Tiffany,  9  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  66,  17  How.  Pr.  (N. 
Y.)  106;  Upham  v.  Cohn,  14  Civ.  Pro. 
Rep.  (N.  Y.  City  Ct.)  27;  Rogers  v. 
Ivers,  23  Hun  (N.  Y.)424;  Burton  v, 
Sherman,  20  N.  Y.  Wkly.  Dig.  419; 
Larocque  v.  Harvey,  57  Hun  (N.  Y.) 
366,  19  Civ.  Pro.  Rep.  (N.  Y.)  109; 
Lyster  v.  Pearson,  7  Misc.  Rep.  (N.  Y. 
C.  PI.)  98;  Buchanan  v.  Prospect  Park 
Hotel  Co.,  14  Misc.  Rep.  (N.  Y.  City 
Ct.)  435;  Kinne  v.  Meyer,  (Supreme 
Ct.)  ID  N.  Y.  Supp.  448;  Siegtrt  v.  Ab- 
bott, 62  Hun  (N.  Y.)  475;  Matter  of 
Harlow,  73  Hun  (N.  Y.)433;  American 
Aquol,  etc..  Paint  Co.  v.  Smith,  (Su- 
reme  Ct.)  35  N.  Y.  Supp.  723,  90  Hun 
(N.  Y.)  609. 

North  Carolina.  —  Roberts  v.  AUman, 
106  N.  Car.  391. 

Ohio.  —  Roberts  v.  Price,  4  West  L. 
M.  (Ohio)  581,  2  Ohio  Dec.  (Reprint) 
681;  Whitehead  v.  Post.  3  West  L.  M. 
(Ohio)  195,  2  Ohio  Dec.  (Reprint)  468. 

Pennsylvatiia.  —  Pantall  v.  Dickey, 
123  Pa.  St.  431;  Bryn  Mawr  Nat.  Bank 
V.  James,  152  Pa.  St.  364;  Rabenau  v. 
James,  152  Pa.  St.  366;  Albert  Lewis 
Lumber,  etc.,  Co.  v.  Lewis,  6  Kulp 
(Pa.)  422. 

Rhode  Island.  —  Locke  v.  Locke,  18 
R.  I.  716. 

South  Dakota. —  Brettell  v.  Deffebach, 
6  S.  Dak.  21,  39. 

IVashington.  —  McEachern  v.  Brack- 
et!, 8  Wash.  652;  McMaster  v.  Ad- 
vance Thresher  Co.,  10  Wash.  147. 

Wisconsin.  —  Carr  v.  Commercial 
Bank,  16  Wis.  50;  Mariner  z/.  Waterloo, 
75  Wis.  438;  Bond  v.  Neusch wander, 
86  Wis.  391;  Day  v.  Mertlock,  87  Wis. 

577- 

Wyoming.  —  White  v.  Hinton,  3 
Wyoming  753. 

United  States.  —  Harris  ».  Hardeman, 
14  How.  (U.  S.)  344;  Shuford  v.  Cain, 
I  Abb.  (U.  S.)  302. 

Eecital  in  Judgment  Roll.  —  In  Cali- 
fornia it  is  held  that  the  mere  absence 
from  the  judgment  roll  of  a  paper  show- 
ing ihe  service  of  summons,  personally 
or  by  publication,  cannot  invalidate  the 
judgment  if  it  recites  that  the  defend- 
ant was  regularly  served  with  process 
as  required  by  law.  People  v.  Har- 
rison, 84  Ciil.  607. 
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action  to  have  such  judgment  annulled  and  set  aside  is  a  recog- 
nized method  of  procedure.* 

Judgment  in  Violation  of  Agreement.  —  As  a  general  rule,  a  judgment 
taken  in  violation  of  an  agreement  made  between  the  parties  will 
be  vacated.* 

Judgments  Against  Persons  under  Disability.  —  As  a  general  rule,  the 
fact  that  the  person  against  whom  a  judgment  has  been  rendered 
is  under  disability,  as,  for  instance,  a  married  woman,  an  infant, 
or  an  insane  person,  will  be  sufficient  ground  for  setting  aside 
such  judgment.^ 

XTnauthorized  Appearance  by  Attorney.  —  Although  in  some  cases  in 
this  country  it  has  been  held  that  a  judgment  entered  upon  an 
unauthorized  appearance  of   an  attorney  will  not  be  set  aside 

an  oral  agreement  between  the  parties 
to  dismiss  or  postpone  without  the 
knowledge  of  the  court,  see  Schroeder 
V.  Miller,  35  Mo.  App.  227,  Dixon  v. 
Brophey,  29  Iowa  460. 

3.  Alabama.  —  Marion  v.  Regenstein, 
98  Ala.  475. 

Arkansas. — Richardson  v.  Matthews, 
58  Ark.  484. 

Delaware.  —  Waples  v.  Hastings,  3 
Harr.  (Del.)  403;  Mendenhall  v. 
Springer,  3  Harr.  (Del.)  87;  Carnahan 
V.  Allderdice,  4  Harr.  (Del.)  99. 

Illinois.  —  Atchison,  etc.,  R.  Co.  v. 
Elder,  149  111.  173;  Maloney  v.  Dewey, 
127  111.  395. 

Indiana.  —  Crescent  Brewing  Co,  v. 
CuUins,  125  Ind.  no;  Clandy  v.  Cald- 
well, 106  Ind.  256;  Zerger  v.  Flattery, 
83  Ind.  399;  Woods  v.  Brown,  93  Ind. 
164;  Dickerson  v.  Davis,  in  Ind.  433; 
McClain  v.  Davis,  77  Ind.  419. 

Kentucky.  —  Bagby  v.  Champ,  83 
Ky.  13. 

Missouri.  —  Powell  v.  Gott,  13  Mo. 
458;  Randalls  v.  Wilson,  24  Mo.  76; 
Townsend  v.  Cox,  45  Mo.  401. 

New  York.  —  Collins  v.  Heather,  24 
How.  Pr.  (N.  Y.  Supreme  Ct.)  132; 
Keyes  v.  Ellensohn,  72  Hun  (N.  Y.) 
392. 

North  Carolina.  —  Keaton  v.  Banks, 
10  Ired.  L.  (N.  Car.)  381.  ' 

Pennsylvania.  —  Krumrine  v.  Bottorf, 
12  Pa.  Co.  Ct.  Rep.  67;  Littster  v.  Litt- 
ster,  151  Pa.  St.  474;  Adams  v.  Grey, 
154  Pa.  St.  258;  Barney  z/.  Fahs,  6  Kulp 
(Pa.)  301;  Shreiner  v.  Dommel,  2  Pa. 
Dist.  Rep.  332;  Domes  t'.  Staley,  2  Pa. 
Dist.  Rep.  332;  Rice  v.  Foy,  2  Pa.  Dist. 
Rep.  333;  Rauch  v.  Young,  g  Pa.  Co. 
Ct.  Rep.  416;  Murdock  v.  Wasson,  158 
Pa.  St.  295. 

Sotith  Carolina.  —  Levy  v.  Williams, 
4  S.  Car.  515. 


1.  Dobbins  v.  McNamara,  ri3  Ind. 
54;  Pantall  v.  Dickey,  123  Pa.  St.  431; 
North  American  L.  &  T.  Co.  v.  Colonial, 
etc.,  Mortg.  Co.,  3  S.  Dak.  590. 

Judgment  for  Costs.  —  In  Parker  v. 
Belcher,  87  Ga.  no,  it  was  held  that 
where  a  verdict  and  judgment  against 
the  plaintiff  is  for  costs  alone,  such 
judgment  will  not  be  vacated  on  the 
ground  of  a  want  of  jurisdiction  of  the 
subject-matter  in  controversy. 

2.  Arkansas.  —  Browning  v.  Roane, 
9  Ark.  354. 

Georgia.  —  Camp  v.  Morgan,  81  Ga. 
740. 

Indiana.  —  Duringer  v.  Moschino,  93 
Ind.  500;  Wood  V.  Hughes,  138  Ind. 
179. 

Iowa.  —  Wolf  V.  Shenandoah  Nat. 
Bank,  84  Iowa  138. 

Kansas.  —  Mcintosh  v.  Crawford 
County,  13  Kan.  171;  McCoy  v.  Haz- 
lett,  14  Kan.  430. 

Maryland.  —  Miller  v.  State,  12  Md. 
207. 

Michigan.  —  Roche  v.  Branch  Circuit 
Judge,  26  Mich.  370. 

Mississippi.  —  Reid  v.  Louisville,  etc., 
R.  Co.,  (Miss.  1895)  16  So.  Rep.  675. 

Missouri.  —  Schroeder  v.  Miller,  35 
Mo.  App.  227. 

Nebraska.  —  Cadwallader  v.  McClay, 
37  Ne"b.  359. 

Ne7o  Jersey.  —  Binsse  v.  Barker,  13 
N.  J.  L.  263. 

Nezv  York.  —  Ladenberg  v.  Old  Do- 
minion Copper  Co.,  (Supreme  Ct.)  6  N. 
Y.  St.  Rep.  649. 

Pennsylvania.  —  Burns  v.  Beck,  i 
Leg.  Rec.  (Pa.)  81. 

Wisconsin.  — Stafford  v.  McMillan,  25 
Wis.  566. 

United  States.  —  Whitcomb  v.  Gandy, 
37  Fed,  Rep.  735. 

Oral  Agreement.  —  As  to  the  effect  of 
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where  such  attorney  is  solvent,*  yet  the  general  rule  would  seem 
to  be  that  a  judgment  entered  without  the  service  of  summons, 
and  on  the  unauthorized  appearance  of  an  attorney,  may  be  set 
aside  on  motion  without  regard  to  the  question  whether  the  attor- 
ney is  responsible  or  not.*  In  order  that  a  judgment  may  be 
vacated  on  such  ground,  however,  want  of  authority  on  the  part 
of  the  attorney  must  be  clearly  shown.' 

Entry  Without  Authority.  —  A  judgment  may,  at  any  time,  be  set 
aside  when  it  appears  that  it  was  entered  by  the  clerk  without 
authority,* 

Irregularities  in  Procuring  Judgment.  —  As  a  general  rule,  a  judgment 
may  be  set  aside  at  a  subsequent  term  for  irregularity  or  improper 
conduct  in  procuring  it  to  be  entered.* 

United  States.  —  U.  S.  v.  Gayle,  50 
Fed.  Rep.  169. 

England.  —  Matthey  v.  Wiseman,  18 
C.  B.  N.  S.  657,  114  E.  C.  L.  657,  34  L. 
J.  C.  P.  216.  II  Jur.  N.  S.  603. 

1.  Holmes  v.  Rogers,  13  Cal.  igi; 
Smith  V.  Bowditch,  7  Pick.  (Mass.)  137; 
Schirling  v.  Sciles,  41  Miss.  644;  Den- 
ton V.  Noyes,  6  Johns.  (N.  Y.)  296; 
Powers  V.  Trenor,  3  Hun  (N.  Y.)  3; 
Gilman  v.  Tucker,  18  Civ.  Pro.  Rep. 
(N.  Y.  Super.  Ct.)  50;  Governor  v. 
Lassiter,  83  N.  Car.  38;  Chadbourn  v. 
Johnston,  119  N.  Car.  282. 

2.  District  of  Columbia.  —  Woods  v. 
Dickinson, 18  D.  C.  301. 

Illinois.  —  Lyon  v.  Boilvin,  7  111.  629; 
Kenyon  v.  Shreck,  52  111.  382;  Truett  v. 
Wain  Wright,  9  111.  411,  418;  Leslie  v. 
Fischer,  62  111.  118;  Frazier  v.  Resor, 
23  111.  88. 

Iowa.  —  Russell  v.  Pottawottamie 
County,  29  Iowa  256. 

Kentucky.  —  Holbert  v.  Montgomery, 
5  Dana  (Ky.)  16. 

Louisiana.  —  Marvel  v.  Manouvrier, 
14  La.  Ann.  3. 

Maryland.  —  Heaps  v.  Hoopes,  68 
Md.  383. 

Missouri.  —  Bradley  z\  Welch,  100 
Mo.  258. 

Nebraska.  —  Winters  v.  Means,  25 
Neb.  241;  Connellz.,  Galligher,  36  Neb. 
749- 

New  York.  —  Yates  v.  Horanson,  7 
Robt.  (N.  Y.)  12;  New  York  v.  Smith, 
61  N.  Y.  Super.  Ct.  374;  Post  v. 
Charlesworth,  66  Hun  (N.  Y.)  256; 
Vilas  V.  Plattsburgh,  etc.,  R.  Co.,  123 
N.  Y.  440;  Ellsworth  v.  Campbell,  31 
Barb.  (N.  Y.)  134;  Bogardus  v.  Living- 
ston, 2  Hilt.  (N.  Y.)  236. 

Ohio.  —  Critchfield  v.  Porter,  3  Ohio 
518;  Abernathy  v.  Latimore,  19  Ohio 
286. 


Pennsylvania.  —  J.  B.  Sheriff  Mfg. 
Co.  V.  Pritsch  Coal  Co.,  27  Pittsb.  L^g. 
J.  N.  S.  (Pa)  2x8;  Swartz  w.  Morgan, 
163  Pa.  St.  201 ;  Bryn  Mawr  Nat.  Bank 
V.  James.  152  Pa.  St.  364. 

3.  Russell  V.  Pottawottamie  County, 
29  Iowa  256;  Connell  v.  Galligher,  36 
Neb.  749;  Winters  v.  Means,  25  Neb. 
241;  Swartz  V.  Morgan,  163  Pa.  St. 
201. 

Where  Bights  of  Innocent  Persons  Have 
Intervened.  —  A  claim  to  relieve  from  a 
judgment  on  the  ground  that  it  was 
obtained  upon  an  unauthorized  appear- 
ance by  an  attorney  is  not  favored 
where  innocent  third  persons  have  ac- 
quired rights  under  the  judgment. 
Kenyon  v.  Shreck,  52  111.  382. 

4.  Wharton  v.  Harlan,  68  Cal.  422; 
Atchison,  etc.,  R.  Co.  v.  Elder,  149 
111.  173;  Drake  v.  Smythe,  44  Iowa 
410;  Merrick  v.  Baltimore,  43  Md.  219; 
Montgomery  v.  Murphy,  19  Md.  577; 
Miller  v.  Neidzielska,  176  Pa.  St.  409;  U. 
S.  V.  McKnight,  i  Cranch(C.  C.)  84. 

5.  Arkansas.  —  Browning  v.  Roane, 
9  Ark.  354. 

California.  —  Oliphant  v.  Whitney, 
34  Cal.  25;  Jacks  v.  Baldez,  97  Cal.  91; 
Kaufman  v.  Shain,  iii  Cal.  16;  Cum- 
mings  V.  Ross,  90  Cal.  68;  Mace  v. 
O'Reilley,  70  Cal.  231;  Hunter  v.  Bry- 
ant, 98  Cal.  252;  Ziel  v.  Dukes,  12  Cal. 

479- 

Delaware. — Brown  v.  Smyth,  4  Harr. 
(Del.)  204;  Wilmington  Bank  v.  Sharpe, 
5  Harr.  (Del.)  170. 

Georgia.  —  Wolf  v.  Kennedy,  93  Ga. 
219;  King  V.  Meyer,  97  Ga.  379. 

Illinois.  —  Walters  v.  Walters,  13a 
111.  467;  Union  Hide,  etc.,  Co.  v. 
Woodley,  75  111.  435;  Gillespie  v.  Rout, 
39  111.  247;  Jasper  v.  Schlesinger,  22 
111.  App.  637. 

Indiana.  —  Jamieson   v.    Caster,    16 
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Errors  Curable  by  Amendment.  —  Although  in  a  great  variety  of 
instances  a  judgment  will,  in  furtherance  of  justice,  be  set  aside 
for  irregularities  which  attended  its  procurement,  as  where  the 
prevailing  party  has  obtained  through  legal  proceedings  an  unjust 


Ind.  426;  Crescent  Brewing  Co.  v.  Cul- 
lins,  125  Ind.  no. 

Iowa.  — Searlez/.  Fairbanks,  80  Iowa 
307;  Bowen  v.  Troy  Portable  Mill  Co., 
31  Iowa  460. 

Kansas.  —  Foreman  v.  Carter,  9  Kan. 
674;  School  Dist.  No.  63  v.  Chicago 
Lumber  Co.,  41  Kan.  618;  Utley  v. 
Fee,  33  Kan.  689;  Barons  z/.  Anderson, 
37  Kan.  399;  Sexton  v.  Rock  Island 
Lumber,  etc.,  Co.,  49  Kan.  153;  Wood- 
ward V.  Trask  Fish  Co.,  38  Kan.  283. 

Kentucky.  —  Spalding  v.  Wathen,  7 
Bush  (Ky.)  663;  Williams  v.  McAfee, 
Sneed  (Ky.)  7;  Carr  v.  Carr,  92  Ky. 
552,  13  Ky.  L.  Rep.  756;  Marcum  v. 
Powers.  10  Ky,  L.  Rep.  380,  (Ky.  1888) 
9  S.  W.  Rep.  255;  Elliston  v.  Common- 
wealth Bank,  3  Dana  (Ky.)  99. 

Maryland.  —  Craig  v.  Wroth,  47  Md. 
281;  Graff  7/.  Merchants',  etc.,  Transp, 
Co.,  18  Md.  364;  Mailhouse  v.  Inloes, 
18  Md.  329;  Ecker  :•.  New  Windsor 
First  Nat.  Bank,  62  Md.  519;  Hunting- 
ton V.  Emery,  74  Md.  67. 

Michigan.  —  People  v.  Bacon,  18 
Mich.  247;  Reilly  v.  Blaser,  61  Mich. 
399;  Jagger  z/.  Coon,  5  Mich.  31;  Hunt 
V.  Patterson,  38  Mich.  95. 

Mississippi. — Pipkin  v.  Haun,  Freem. 
(Miss.)  254. 

Missouri.  —  Norman  v.  Hooker,  35 
Mo.  366;  Downing  v.  Still,  43  Mo.  309; 
Doan  V.  Holly,  27  Mo.  256;  Harkness 
V.  Austin,  36  Mo.  47;  Branstetter  v. 
Rives,  34  Mo.  318;  F.  G.  Oxley  Stave 
Co.  V.  Butler  County,  121  Mo.  614; 
State  V.  Tate,  109  Mo.  265;  Powell  v. 
Gott,  13  Mo.  458;  Stupp  V.  Holmes,  48 
Mo.  89;  Reed  v.  Wangler,  46  Mo,  508; 
Alexander  v.  Haden,  2  Mo.  228. 

Montana.  —  In  re  Charlebois,  6  Mont. 
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Nebraska.  —  Slater  v.  Skirving,  45 
Neb.  594;  Scarborough  v.  Myrick,  47 
Neb.  794. 

New  Jersey.  —  Sheridan  v.  Van 
Winkle,  43  N,  J.  L.  579;  Benedict  v. 
Mortimer,  (N,  J.  1889)  18  Atl.  Rep.  246; 
Reed  v.  Bainbridge,  4  N.  J.  L.  400. 

New  York.  —  Edwards  v.  Woodruff, 
90  N.  Y.  396;  Holmes  v.  Honie,  8  How. 
Pr.  (N,  Y,  Supreme  Ct.)384;  Fenton  v. 
Garlick,  6  Johns.  (N.  Y.)  288;  Lewis  -.-. 
Jones,  13  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
427;  Breckenridge  Co.  v.  Perkins,    14 


N.  Y,  App,  Div.  629,  43  N,  Y.  Supp, 
800;  New  York  City  Baptist  Mission 
Soc.  V.  Tabernacle  Baptist  Church,  10 
N,  Y,  App.  Div.  288;  Havemeyer  v. 
Brooklyn  Sugar  Refining  Co.,  26  Abb. 
N.  Cas.  (N.  Y,  Supreme  Ct.)  157;  Bulk- 
ley  V.  Smith,  I  Duer  (N,  Y.)  643;  Bul- 
lard  V.  Harris,  (Supreme  Ct.)  49  N.  Y. 
St.  Rep.  133;  Chester  v.  Jumel,  (Su- 
preme Ct.)  24  N.  Y,  St.  Rep.  229;  Bas- 
com  V.  Feazler,  2  Ho>v.  Pr.  (N.  Y. 
Supreme  Ct.)  16;  Crook  v.  Hamlin,  71 
Hun  (N,  Y,)  136;  Petrie  v.  Hamilton 
College,  92  Hun(N.  Y.)8i;  Jellinghaus 
V.  New  York  Ins.  Co.,  5  Bosw.  (N,  Y,) 
678;  Matter  of  Foulks,  18  Civ.  Pro. 
Rep.  (N.  Y.  Surrogate  Ct.)  175;  New 
York  V.  Smith,  61  N.  Y.  Super.  Ct.  374; 
U.  S.  Life  Ins.  Co.  v.  Jordan,  46  Hun 
(N.  Y.)  201;  Timolat  v.  S.  J.  Held  Co., 
15  Misc.  Rep.  (N.  Y.  City  Ct.)  630; 
Grinnell  v.  Schmidt,  2  Sandf.  (N.  Y.) 
706;  Croden  v.  Drew,  3  Duer  (N.  Y.) 
652;  James  v.  Kirkpatrick,  5  How,  Pr. 
(N.  Y.  Supreme  Ct.)  241;  Dix  v. 
Palmer,  5  How.  Pr.  (N.  Y.  Supreme 
Cf.)  233;  Spencer  v.  Tooker,  12  Abb, 
Pr.  (N.  Y.  Supreme  Ct.)  353;  Johnson 
V.  Carnley,  10  N.  Y.  570;  Van  Dolsen 
V.  Abendroth,  53  N,  Y.  Super,  Ct.  35; 
Matter  of  Hesdra,  4  Misc.  Rep.  (N.  Y. 
Surrogate  Ct.)  37. 

North  Carolina.  —  Dick  v.  McLaurin, 
63  N.  Car.  185;  Davis  v.  Shaver,  Phil. 
L.  (N.  Car.)  18;  Knott  v.  Taylor,  99 
N.  Car.  511 ;  Keaton  v.  Banks,  10  Ired.  L. 
(N.  Car.)  381;  Cowles  v.  Hayes,  69  N. 
Car.  410;  Hervey  v.  Edmunds,  68  N. 
Car.  243;  Wolfe  v.  Davis,  74  N.  Car. 
597;  Roberts  v.  Allman,  106  N.  Car. 
391;  Stancill  v.  Gay,  92  N.  Car.  455; 
Williamson  v.  Hartman,  92  N.  Car. 
236;  Everett  v.  Reynolds,  114  N.  Car. 
366;  Syme  v.  Trice,  96  N.  Car.  243; 
Peoples  V.  Norwood,  94  N.  Car.  167; 
Winslow  V.  Anderson,  3  Dev.  &  B.  L. 
(N.  Car.)  9. 

Ohio.  —  Hunt  V.  Yeatman,  3  Ohio 
16;  Huntington  v.  Finch,  3  Ohio  St. 
445;  Knox  County  Bank  v.  Doty,  9 
Ohio  St.  505;  Reynolds  v.  Stansbury, 
20  Ohio  344;  Guernsey  County  v.  Cam- 
bridge, 7  Ohio  Cir.  Ct.  Rep.  72,  3  Ohio 
Cir.  Dec.  669;  Dougherty  v.  Walters,  I 
Ohio  St.  201. 

Pennsylvania.  —  O'Hara    v.    Baum, 
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advantage  or  a  mistake  has  been  made  which  is  not  amendable, 
yet  where  the  proceedings  may  be  supported  by  allowing  an 
amendment  the  court  will  in  the  exercise  of  its  discretion  look 
upon  the  irregularity  tolerantly,  and  instead  of  setting  aside  the 
judgment  permit  an  amendment  to  be  made.* 

In  Accordance  with  Principles  of  Eqnity.  —  In  a  proceeding  to  set  aside 
a  judgment  for  irregularity  or  improper  conduct  in  procuring  its 
entry,  the  court  exercises  an  equitable  jurisdiction,  and  should 
not  vacate  a  judgment  against  the  right  and  justice  of  the  case.* 

Prejudicial  Irregularities.  —  In  order  to  justify  setting  aside  the  judg- 
ment the  irregularity  must  be  one  which  has  worked,  or  may 
work,  serious  injury  to  the  party  complaining  of  it.'     A  mere 


82  Pa.  Si.  416;  Grossman's  Appeal, 
102  Pa.  S:.  137;  Murdock  v.  Steiner, 
45  Pa.  St.  349;  Evans  v.  Cleveland,  8 
Kulp  (Pa.)  286;  Saxman  v.  Perkins,  6 
Pa.  Dist.  Rep.  548;  Col  well  v.  Wehrly, 
150  Pa.  St.  523;  Green  v.  Plattsburg, 
13  Pa.  Co.  Ct.  Rep.  335;  Weir  v. 
Craige,  13  Pa.  Co.  Ct,  Rep.  46;  Barney 
V.  Fahs,  6  Kulp  (Pa.)  301;  Seipe's  Es- 
tate, 20  Phila.  (Pa.)  158,  48  Leg.  Int. 
(Pa.)  450.  II  Pa.  Co.  Ct.  Rep.  27;  New- 
comer's Appeal,  43  Pa.  St.  43;  Geise's 
Estate,  4  Leg.  Gaz.  (Pa.)  233;  Kellogg 
V.  Krauser,  14  S.  &  R.  (Pa.)  137;  Hutch- 
inson V.  Ledlie,  36  Pa.  St.  112;  Ban- 
ning V.  Taylor,  24  Pa.  St.  289;  Patterson 
V.  Pyle,  I  Mona.  (Pa.)  351;  Allen  v. 
Krips,  119  Pa.  St.  i;  Marshall  v.  Den- 
nison,  2  Luz.  Leg.  Reg.  (Pa.)  87. 

South  Carolina.  —  Clemson  Agricul- 
tural College  V.  Pickens,  42  S.  Car, 
511;  Cooper  V.  Smith,  16  S.  Car.  333. 

South  Dakota.  —  Bell  v.  Thomas,  7  S. 
Dak,  202. 

Texas.  —  Cave  v.  Houston,  65  Tex. 
619;  Pullen  V.  Baker,  41  Tex.  419; 
Krall  V.  Campbell  Printing-Press,  etc., 
Co.,  79  Tex.  556. 

Virginia.  —  Johnson  v.   Fry,   88  Va. 

695- 

Washington.  —  Port  Townsend  Nat. 
Bank  v.  Weymouth,  11  Wash.  412. 

Wisconsin.  —  Knowles  v.  Fritz,  58 
Wis.  216;  Lathrop  v.  Snyder,  17  Wis. 
no;  Pormann  v.  Frede,  72  Wis.  226; 
Reid  V.  Southworth,  71  Wis.  288. 

Wyoming.  —  White  v.  Hinton,  3 
Wyoming  753. 

United  States.  —  Newton  v.  Weaver, 
2  Cranch  (C,  C.)  685, 

England.  —  Field  v.  Partridge,  7 
Exch.  6S9;  Stopford  7',  Fitzgerald,  4  D. 
&  L.  725;  Curling  v.  Bingham,  10  W. 
R.  628. 

Want  of  Findings.  —  Where  a  written 
request  has  been  made  seasonably  for 


a  finding  of  facts,  and  judgment  has 
been  entered  without  such  finding,  it  is 
not  error  to  set  aside  the  judgment. 
Hunt  V.  Patterson,  38  Mich.  95;  Mace 
V.  O'Reilley,  7oCal.  231.  See  also  gen- 
erally article  Findings  of  Court,  vol, 
8,  p.  931. 

1.  Foreman  v.  Carter,  9  Kan.  674,  in 
which  case  the  defendant  had  been  reg- 
ularly served  with  process  and  there 
was  a  defect  in  the  return  of  the  officer, 
and  the  court  instead  of  vacating  the 
judgment  allowed  the  return  to  be 
amended. 

2.  Huntington  v.  Finch,  3  Ohio  St. 
445- 

8.  California.  —  Hunter  v.  Bryant, 
98  Cal.  252;  Ziel  v.  Dukes,  12  Cal.  479. 

Georgia,  —  Wolf  v.  Kennedy,  93  Ga. 
219. 

Illinois.  —  Jasper  v.  Schlesinger,  22 
111.  App.  637. 

Kansas.  —  School  Dist.  No.  63  v. 
Chicago  Lumber  Co.,  41  Kan.  618; 
Utley  V.  Fee,  33  Kan.  689. 

Kentucky.  —  Carr  v.  Carr,  92  Ky,  552, 
13  Ky,  L,  Rep,  756;  Marcum  v.  Powers, 
(Ky,  18S8)  9  S,  W,  Rep.  255,  10  Ky.  L. 
Rep.  380;  Elliston  v.  Commonwealth 
Bank,  3  Dana  (Ky.)  99. 

Maryland.  —  Huntington  v.  Emery, 
74  Md.  67. 

Mississippi. — Pipkin  v.  Haun,  Freem. 
(Miss.)  254, 

Missouri.  —  F.  G.  Oxley  Stave  Co.  v. 
Butler  County,  121  Mo.  614;  State  v. 
Tate,  109  Mo.  265. 

Nebraska.  —  Slater  v,  Skirving,  45 
Neb,  594. 

New  Jersey.  —  Sheridan  v.  Van 
Winkle,  43  N.  J.  L.  579, 

New  York.  —  Lewis  v.  Jones,  13  Abb. 
Pr.  (N.  Y.  Super.  Ct.)427;  Breckenridge 
Co,  V.  Perkins,  14  N.  Y,  App.  Div.  629, 
43  N,  Y.  Supp.  800;  New  York  City 
Baptist  Mission  Soc,  v.  Tabernacle  Bap- 
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technicality  will  not,  as  a  rule,  constitute  ground  for  setting  aside 
a  judgment.*  It  must  appear  that  the  irregularity  complained 
of  has  not  been  waived  or  cured.* 

Newly  Discovered  Evidence.  —  Where  new  matter  has  arisen  since  the 
entry  of  the  judgment,  of  such  a  nature  that  it  is  clear  that  the 
judgment  ought  not  to  be  executed,  the  court  will  relieve  against 
it  on  motion  upon  undisputed  facts.' 

Judgment  Based  on  Judgement  Subseqnently  Reversed.  —  Where  suit  is 
brought  on  a  foreign  judgment,  and  judgment  is  obtained,  and 
subsequently  the  foreign  judgment  is  reversed  on  appeal,  the 
judgment  rendered  in  such  suit  should  be  vacated.* 


tist  Church,  lo  N.  Y.  App.  Div.  288; 
Havemeyer  v.  Brooklyn  Sugar  Refining 
Co.,  26  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  157;  Bulkley  v.  Smith,  i  Duer  (N. 
Y.)  643;  Bullard  z\  Harris,  (Supreme 
Ct.)  49  N.  Y.  St.  Rep.  133;  Chester  z/. 
Jumel,  (Supreme  Ct.)  24  N.  Y.  St.  Rep. 
229;  Bascom  v.  Feazler,  2  How.  Pr. 
(N.  Y.  Supreme  Ct.)  16. 

North  Carolina.  —  Williamson  v. 
Hartman,  92  N.  Car.  236;  Stancill  v. 
Gay,  92  N.  Car.  455;  Roberts  v.  All- 
man,  106  N.  Car.  391;  Everett  v.  Rey- 
nolds, 114  N.  Car.  366. 

Ohio.  —  Guernsey  County  v.  Cam- 
bridge, 7  Ohio  Cir.  Ct.  Rep.  72,  3  Ohio 
Cir.  Dec.  669. 

Pennsylvania,  —  Evans  v.  Clevelaird, 
8  Kulp  (Pa.)  286;  Saxman  v.  Perkins,  6 
Pa.  Dist.  Rep.  548;  Col  well  v.  Wehrly, 
150  Pa.  St.  523. 

South  Carolina.  —  Clemson  Agricul- 
tural College  V.  Pickens,  42  S.  Car.  511. 

Texas.  —  Cave  v.  Houston,  65  Tex. 
619. 

JVashington.  —  Port  Townsend  Nat. 
Bank  z.  Weymouth,  11  Wash.  412. 

Wisconsitt.  —  Lathrop  v.  Snyder,  17 
Wis.  no;  Pormann  v.  Frede,  72  Wis. 
226. 

Wyoming.  —  White  v.  Hinton,  3  Wy- 
oming 753. 

England.  — Field  v.  Partridge,  7  Exch. 
689. 

1.  Jones  V.  San  Francisco  Sulphur 
Co.,  14  Nev.  172;  Roberts  v.  Allman, 
106  N.  Car.  391. 

Errors  or  Irregularities  as  to  Costs.  — 
Thus  errors  or  irregularities  as  to  costs 
will  not,  as  a  rule,  constitute  ground 
for  setting  aside  a  judgment.  Mabbett 
V.  Kellv,  2  How.  Pr.  (N.  Y.  Supreme 
Ct.)62;'  Hees  v.  Nellis,  65  Barb.  (N.  Y.) 
441;  Watson  V.  Gardiner,  50  N.  Y.  671; 
Howe  V.  Lloyd,  9  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  257;  Toll  v.  Thomas,  15 
How.    Pr.  (N.  Y.   Supreme   Ct.)   315; 


Henry  v.  Bow,  20  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  215;  Harriman  v.  Swift,  31 
Vt.  385;  Dickson  z.  Matheson,  12  Wash. 
196;  Killops  V.  Stephens,  73  Wis.  in; 
Lytic  V.  Fenn,  3  McLean  (U.  S.) 
411. 

2.  Woodward  v.  Trask  Fish  Co.,  38 
Kan.  283;  Benedict  v.  Mortimer,  (N. 
J.  1889)  18  Atl.  Rep.  246;  Matter  of 
Hesdra,  4  Misc.  Rep.  (N.  Y.  Surrogate 
Ct.)  37;  Van  Dolsen  v.  Abendroth,  53 
N.  Y.  Super.  Ct.  35;  Williamson  v. 
Hartman,  92  N.  Car.  236. 

3.  Heathcote  v.  Haskins,  74  Iowa 
566;  McMillan  v.  Baker.  20  Kan.  50; 
Ahl  V.  Ahl,  71  Md.  555;  Wetmore  v. 
Law,  34  Barb.  (N.  Y.)  515;  People  v. 
New  York,  11  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  66;  Wells  z/.  Wall,  i  Oregon  295; 
Roberts  z/.  Cocke,  i  Rand.  (Va  )  121; 
Cooley  V.  Gregory,  16  Wis.  303;  Spaf- 
ford  V.  Janesville,  15  Wis.  474;  Witters 
V.  Sowles,  32  Fed.  Rep.  765.  See  also 
Searle  v.  Fairbanks,  80  Iowa  307. 

Hatters  Arising  Subsequent  to  Bendi- 
tion.  —  In  Ziegler  v.  Evans,  8  Kulp 
(Pa.)  180,  it  was  held  that  a  judgment 
will  not  be  opened  to  let  in  matters  of 
defense  arising  since  the  rendition  of 
such  judgment,  but  only  matters  which 
existed  at  the  lime  when  the  judgment 
was  rendered.  See  also  Pearson  v. 
Carr,  97  N.  Car.  194;  Maddox  v.  Wil- 
liams, 87  Ky.  147;  Lee  v.  Lindsay,  13 
Pa.  Co.  Ct.  Rep.  309. 

4.  Heckling  7/.  Allen,  15  Fed.  Rep. 
196.  See  also  .^tna  Ins.  Co.  v.  Aid- 
rich,  38  Wis.  107,  wherein  it  was  ques- 
tioned whether,  where  a  New  York 
judgment  is  reversed  after  a  judgment 
founded  thereon  has  been  rendered  in 
a  court  of  Wisconsin,  it  is  necessary  to 
have  the  latter  judgment  set  aside  be- 
fore moneys  paid  upon  it  can  be  recov- 
ered of  the  plaintiff  therein.  See  fur- 
ther Raven  z:  Smith,  76  Hun  (N.  Y.) 
60. 
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Error  in  Law  Insufficient  Ground.  —  A  judgment  will  not  be  set  aside 
merely  on  the  ground  that  it  is  erroneous  as  a  matter  of  law.* 

Grounds  Available  on  Trial  Insufficient.  —  A  judgment  will  not  be 
vacated  on  account  of  grounds  which  could  have  been  taken 
advantage  of  on  the  trial  by  way  of  defense.* 

Teclinical  Defenses  Not  Ground  for  Opening  Judgment.  —  A  judgment 
apparently  regular  will  not,  as  a  rule,  be  opened  to  let  in  a 
defense,  unless  it  be  made  to  appear  that  the  judgment  is  unjust,' 
that  the  applicant  has  a  meritorious  defense,*  and  that  a  failure 
to  open  will  operate  unjustly  to  the  applicant's  rights.'  Such  a 
judgment  will  not,  therefore,  be  opened  merely  to  allow  the 
applicant    to   interpose    a    technical   defense,*   such   as   usury, 


1.  Georgia.  —  Brown  v.  Bennett,  55 
Ga.  189;  Hollifield  v.  Spencer,  90  Ga. 
253;  East  Tennessee,  etc.,  R.  Co.  v. 
Greene,  95  Ga.  35. 

Indiana.  —  Burton  v.  Harris,  76  Ind. 
429;  Lawler  v.  Coucb,  80  Ind.  369; 
Center  Tp.  v.  Marion  County,  no  Ind. 

579- 

Kansas.  —  Barnum  v.  Kennedy,  21 
Kan.  181;  Sexton  v.  Rock  Island  Lum- 
ber, etc.,  Co.,  49  Kan.  153. 

Louisiana.  —  Elder  v.  New  Orleans, 
31  La.  Ann.  500;  Taliaferro  v.  Steele, 
14  La.  Ann.  666. 

Minnesota.  —  Grant  v.  Schmidt,  22 
Minn.  i. 

Missouri. — Peake  v.  Redd,  14  Mo.  79. 

New  York.  —  Wilsey  v.  Rooney,  (Su- 
preme Ct.j  41  N.  Y.  St.  Rep.  444;  Craig 
V.  Fanning,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  336. 

North  Carolina.  —  State  v.  Horton, 
89  N.  Car.  581;  Wolfe  v.  Davis,  74  N. 
Car.  597;  May  v.  Stimson  Lumber  Co., 
119  N.  Car.  96. 

Pennsylvania. — Johns  v.  Humphre- 
ville,  II  Lane.  L.  Rev.  (Pa.)  180. 

Vermont.  —  Harriman  v.  Swift,  31 
Vt.  385. 

Washington.  —  Tacoma  Lumber,  etc., 
Co.  V.  Wolff.  7  Wash.  478. 

Wisconsin.  —  Loomis  v.  Rice,  37  Wis. 
262. 

United  States.  —  U.  S.  Bank  v.  Moss, 
6  How.  (U.  S.)  31;  A.  B.  Dick  Co.  v. 
Wickelman,  77  Fed.  Rep.  853. 

England.  —  Davies  v.  Felix,  4  Exch. 
Div.  32. 

2.  California.  —  Hildreth  v.  James, 
109  Cal.  301. 

Colorado.  —  Snider  v.  Rinehart,  20 
Colo.  448;  Rogers  v.  McMillen,  6  Colo. 
App.  14. 

Georgia.  —  Barksdale  v.  Greene,  29 
Ga.  418;  Gladden  v.  Cobb,  80  Ga.  11 ; 
Easley  v.  Camp,  40  Ga.  698. 


Indiana.  —  Center  Tp.  v.  Marion 
County,  no  Ind.  579;  Wills  v.  Brown- 
ing, 96  Ind.  149;  Hite  v.  Fisher,  76 
Ind.  231. 

Kansas.  —  Elder  v.  National  Bank, 
12  Kan.  242. 

Kentucky.  —  McCown  v.  Macklin,  7 
Bush  (Ky.)  310;  Dickinson  v.  Trout,  8 
Bush  (Ky.)  444. 

Minnesota.  —  Clark  v.  Lee,  58  Minn. 
410. 

Missouri.  —  Murphy  v.  De  France, 
loi   Mo.  151;    Hall  V.  Lane,   123  Mo. 

633- 

New  Jersey.  —  Fox  v.  Lambson,  8  N. 
J.  L.  368. 

New  York.  —  Merrifield  v.  Bell,  (Su- 
preme Ct.)  14  N.  Y.  Supp.  322;  New 
York  V.  Brady,  115  N.  Y.  599. 

North  Carolijia.  —  Williamson  v. 
Boykin,  104  N.  Car.  100;  Council  v. 
Willis,  66  N.  Car.  359. 

Pennsylvania. — Humphrey  v.  Tozier, 
154  Pa.  St.  410. 

Rhode  Island.  —  Pierce  v.  Probate 
Ct.,  19  R.  I.  472. 

United  States.  —  Witters  v.  Sowles, 
32  Fed.  Rep.  765;  Vowell  v.  Lyles,  i 
Cranch  (C.  C.)  329. 

England.  —  Anonymous,  4  Taunt. 
885. 

3.  Parrott  v.  Den,  34  Cal.  79. 

4.  See  infra.  III.  5.  d.  Requisites  of 
Application  ;  III.  7.  Affidavit  of  Meri- 
torious Defense. 

5.  Russ  V.  Gilbert,  19  Fla.  54;  Don- 
nelly V.  Clark,  6  Mont.  135. 

6.  Arkansas.  —  Pennington  v.  Gib- 
son, 6  Ark.  447. 

California.  —  People     v.    Rains,    23 
Cal.  127;  Parrott  v.  Den,  34  Cal.  79. 
Florida.  —  Russ   v.  Gilbert,   19   Fla. 

54. 

Illinois.  —  Boas  v.  Heffron,  40  111. 
App.  652. 

Indiana.  —  Hazelriggf.  Wainwright, 
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set  off  or  counterclaim,  etc.* 

Under  Statutes  —  in  General.  —  In  addition  to  the  grounds 


c. 


sufficient   at  common    law   to    open    or   vacate   judgments,   tiie 
statutes  of  most  of  the  states  have  specified  certain  other  causes 


17  Ind.  215;  Cresswell  z/.  White,  3  Ind, 
App.  306. 

Iowa.  —  Niagara  Ins.  Co.  v.  Ro- 
decker,  47  Iowa  162. 

Kansas.  —  Anderson  v.  Beebe,  22 
Kan.  768. 

Minnesota.  — Jorgensen  v.  Griffin,  14 
Minn.  464. 

Montana.  —  Donnelly  v.  Clark,  6 
Mont.  135. 

Nebraska.  —  Mulhollan  v.  Scoggin, 
8  Neb.  202. 

New  Jersey.  —  Marsh  v.  Lasher,  13 
N.  J.  Eq.  253. 

New  York.  —  Gourlay  v.  Hutton,  10 
Wend.  (N.  Y.)  595;  Bard  v.  Fort,  3 
Barb.  Ch.  (N.  Y.)  632;  Lovett  v.  Cow- 
man, 6  Hill  (N.  Y.)  226;  Morris  v.  Slai- 
ery,  6  Abb.  Pr.  (N.  Y.  Super.  Ct.)  74; 
Audubon  v.  Excelsior  Ins.  Co.,  10  Abb. 
Pr.  (N.  Y.  C.  PI.)  64;  Grant  v.  Mc- 
Caughin,  4  How.  Pr.  (N.  Y.  Supreme 
Ct.)  216;  Leahey  v.  Kingon,  22  How. 
Pr.  (N.  Y.  Supreme  Ct.)  209;  Abram 
French  Co.  v.  Marx,  8  Misc.  Rep.  (N. 
Y.  City  Ct.)  490;  Gay  v.  Gay,  10  Paige 
(N.  Y.)  369;  Farish  v.  Corlies,  i  Daly 
(N.  Y.)  274. 

North  Carolina.  —  Statesville  Bank 
V.  Foote,  77  N.  Car.  131. 

Pennsylvania. — Caldwell  v.  Carter, 
153  Pa.  St.  310;  Reap  v.  Battle,  155  Pa. 
St.  265;  Maneval  v.  Jackson  Tp.,  141 
Pa.  St.  426;  Croop  v.  Dodson,  7  Kulp 
(Pa.)  13;  Worthline  v.  Bisbing,  i  W. 
N.  C.  (Pa.)  92;  Bowman  v.  Davis,  i 
Pa.  Dist.  Rep.  772. 

United  States.  —  Soci6t6  Foncifere, 
etc.,  V.  Milliken,  135  U.  S.  304. 

Matters  Appearing  on  Face  of  Com- 
plaint.—  In  People  v.  Rains,  23  Cal. 
128,  it  was  held  that  where  an  affidavit 
or  an  application  to  set  aside  default 
shows  that  the  defense  rests  on  matters 
appearing  on  the  face  of  the  complaint, 
it  shows  that  the  defense  is  of  a  techni- 
cal character,  and  is  therefore  insuffi- 
cient. 

1.  Defense  of  Ustiry.  ^  As  a  general 
rule  it  will  constitute  no  ground  for 
opening  a  judgment  that  an  applicant 
wishes  to  plead  a  defense  of  usury. 
Hazelrigg  v.  Wainwright,  17  Ind.  215; 
Marsh  v.  Lasher,  13  N.  J.  Eq.  253; 
Farish  v.  Corlies,  i  Daly  (N.  Y.)  274; 
Lovett    V.    Cowman,    6    Hill  (N.   Y.) 


226;  Morris  v.  Slatery,  6  Abb.  Pr.  (N- 
Y.  Super.  Ct.)  74;  Grant  v.  Mc" 
Caughin,  4  How,  Pr.  (N.  Y.  Supreme 
Ct.)  216;  Reap  V.  Battle,  J55  Pa.  St. 
265;  Society  Foncidre,  etc.,  v.  Milliken, 
135  U.  S.  304. 

Under  the  Statutes  of  Some  States  the 
contrary  view  has  been  taken,  and  it  has 
been  held  that  usury  in  the  contract 
will  justify  the  opening  of  the  judg- 
ment. Anderson's  Appeal,  (Pa.  1885) 
I  Atl.  Rep.  329;  Fleming  v.  Jencks,  22 
111.  475:  Reynolds  v.  Paver,  22  111.  661. 

Set-off  or  Counterclaim.  —  A  judgment 
will  not,  as  a  rule,  be  opened  for  the 
purpose  of  permitting  a  defense  in  the 
nature  of  a  counterclaim  or  set-off. 
Boas  V.  Heffron,4o  111.  App.  652;  Wills 
V.  Browning,  96  Ind.  149;  Cresswell  v. 
White,  3  Ind.  App.  306;  Lahey  v.  Kin- 
gon, 13  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
192;  Worthline  v.  Bisbing,  i  W.  N.  C. 
(Pa.)  92;  Bowman  v.  Davis,  i  Pa. 
Dist.  Rep.  772;  Croop  v.  Dodson,  7 
Kulp  (Pa.)  13. 

Defense  of  Limitations.  —  It  has  been 
held  that  a  plea  of  the  statute  of  limi- 
tations does  not  present  a  meritorious 
defense,  but  one  which  is  purely  tech- 
nical, and  that  a  judgment  should  not 
be  opened  in  order  to  let  in  such  de- 
fense. Sheets  v.  Baldwin,  12  Ohio 
120;  Newsom  v.  Ran,  18  Ohio  240; 
Carr  v.  Dawes,  46  Mo.  App.  351.  See 
also  article  Limitations,  vol.  13,  p.  191. 

In  Oregon  it  has  been  held  that 
where  a  judgment  by  default  has  been 
rendered  at  a  time  when  the  defendant 
was  not  in  default,  and  the  defendant 
asks  that  the  default  be  opened  and 
that  he  be  allowed  to  file  an  answer, 
the  court  should  not  impose  as  a  condi- 
tion upon  opening  the  default  that  the 
defendant  shall  not  plead  the  statute  of 
limitations.  Mitchell  v.  Campbell,  14 
Oregon  454. 

In  Pennsylvania  it  has  been  held  that 
where  a  judgment  by  confession  is 
taken  on  a  note  containing  an  author- 
ity to  confess  judgment,  and  at  the 
time  of  the  entry  of  the  judgment  the 
instrument  was  prima  facie  barred  by 
the  statute  of  limitations,  this  fact  is  a 
good  cause  for  opening  the  judgment 
and  letting  the  defendant  into  a  de- 
fense.    Ellinger's  Appeal,  114  Pa.  St. 


244 


Volume  XV. 


Opening 


AND  VACATING  JUDGMENTS,     and  vacating. 


upon  which  a  judgment  may  be  set  aside.  The  most  usual 
application  of  these  provisions  is  to  be  found  in  the  case  of  default 
judgments.* 

Surprise.  —  Under  the  statutes  of  many  of  the  states,  surprise  is 
made  a  ground  for  relief  against  a  judgment.* 

Mistake.  —  Mistake  is  also  a  statutory  ground  upon  which  a  judg- 
ment may  be  set  aside.* 


505,  citing  Herman  v.  Rinker,  106  Pa. 
St.  121,  and  Sossong  v.  Rosar,  112  Pa. 
St.  197.  See  also  Bennet  v.  Allen,  20 
Phila.  (Pa.)  423,  48  Leg.  Int.  (Pa.)  106. 

Statute  of  Frauds.  —  In  McCulloch  v. 
Tapp,  4  West.  L.  M.  (Ohio)  575,  2  Ohio 
Dec.  (Reprint)  678,  it  was  held  that 
without  special  circumstances  the 
court  will  not  open  a  default  to  permit 
the  defense  of  the  statute  of  frauds  to 
be  made  either  by  demurrer  or  other- 
wise, nor  will  a  new  issue  be  permitted 
for  that  purpose. 

Grounds  for  Opening  Judgments  by  De- 
fault and  Judgments  by  Confession.  —  For 
a  full  treatment  of  the  grounds  upon 
which  judgments  by  default  or  by  con- 
fession will  be  opened,  see  the  articles 
Defaults,  vol.  6,  p.  161;  Judgments, 
vol.  II,  pp.  I020,  1021. 

1.  See  article  Defaults,  vol.  6,  pp. 

165-175. 

To  What  Proceedings  Applicable.  —  In 
Bunce  v.  Bunce,  59  Iowa  533,  it  was 
held  that  the  statutory  provisions  as  to 
vacating  judgments  are  applicable  to 
judgments  in  adversary  proceedings, 
but  not  to  an  order  for  a  guardian  sale 
of  property. 

California  Statutes.  —  In  McKinley  z'. 
Tuttle,  34  Cal.  235,  it  was  held  that  an 
application  to  set  aside  a  judgment, 
where  the  moving  party  has  been  rep- 
resented by  an  attorney  at  the  trial, 
should  be  by  motion  for  a  new  trial 
under  Prac.  Act  Cal.,  §  195;  but  where 
the  application  is  founded  on  the  facts 
that  the  moving  party  was  not  present 
at  the  trial,  either  in  person  or  by 
attorney,  that  he  had  no  notice  of  said 
judgment  until  the  lapse  of  the  term 
at  which  it  was  rendered,  and  has  a 
meritorious  defense,  it  is  properly  made 
under  the  provisions  of  section  68. 

2.  California.  —  Fincher  v.  Malcolm- 
son,  96  Cal.  38;  Heilbron  v.  Campbell, 
(Cal.  1890)  23  Pac.  Rep.  1032. 

Colorado.  —  Leahy  v.  Dunlap,  6  Colo. 
552. 

Georgia.  —  Winter   v.    State,    18   Ga. 

275. 

Indiana.  —  Ely  v.  Hawkins,  15   Ind. 


230;  Edsall  V.  Ayres,  15  Ind.  286; 
Cavanaugh  v.  Toledo,  etc.,  R.  Co.,  49 
Ind.  149;  Bush  v.  Bush,  46  Ind.  70; 
Smith  V.  Noe,  30  Ind.  117;  Hobbs  v. 
Tipton  County,  122  Ind.  180. 

Iowa.  —  Heathcote  v.  Haskins,  74 
Iowa  566. 

Kentucky.  —  Ross  v.  Louisville,  etc., 
R.  Co.,  92  Ky.  583. 

Maryland..  —  Huntington  v.  Emery, 
74  Md.  67. 

Minnesota.  —  Dupries  v.  Milwaukee, 
etc.,  R.  Co.,  20  Minn.  156;  Covert  v. 
Clark,  23  Minn.  539. 

Montana.  —  Briscoe  v.  McCaflfery,  8 
Mont.  336;  Simpkins  v.  Simpkins,  14 
Mont.  386. 

Ne7v  Jersey.  —  United  Security  L. 
Ins.,  etc.,  Co.  v.  Ott,  (N.  J.  1893)  26  AtL 
Rep.  923. 

New  York.  —  Lanahan  v.  Drew, 
(City  Ct.)  17  N.  Y.  Supp.  840,  (C.  PI.) 
19  N.  Y.  Supp.  gio. 

North  Carolina.  —  Winborne  v.  John- 
son, 95  N.  Car.  46. 

Ohio.  —  Mitchell  v.  Knight,  7  Ohio 
Cir.  Ct.  Rep.  204,  3  Ohio  Cir.  Dec.  729. 

South  Carolina.  —  Kaminitsky  v. 
Northeastern  R.  Co.,  25  S.  Car.  53. 

Virginia.  —  Cottrell  v.  Watkins,  8g 
Va.  801,  17  Va.  L,  J.  323. 

West  Virginia.  —  Bennett  v.  Jack- 
son, 34  W.  Va.  62. 

Wisconsin.  —  Breed  v.  Ketchum,  51 
Wis.  164. 

England.  —  Waters  v.  Waters,  2  De 
G.  &  Sm,  591. 

3.  California.  —  Douglass  v.  Brooks, 

38  Cal.  670. 

Indiana.  —  Robertson  v.  Bergen,  10 
Ind.  402;  Center  Tp.w.  Marion  County, 
no  Ind.  579;  Williams  v.  Grooms,  122 
Ind.  391. 

Massachusetts.  —  Keith  v.  McCaffrey, 
145  Mass.  18. 

Minnesota.  —  Barker  v.  Keith,  11 
Minn.  65. 

Missouri.  —  Cooper  v.  Duncan,  20 
Mo.  App.  355;    Weinerth   v.  Trendley, 

39  Mo.  App.  333;  Herwick  v.  Koken 
Barber  Supply  Co.,  61  Mo.  App.  454,  i 
Mo.  App.  Rep.  696. 
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Accident  or  Misfortune.  —  Unavoidable  casualty  or  misfortune  is, 
in  a  few  jurisdictions,  expressly  made  a  ground  for  vacating  a 
judgment.* 

Excusable  Neglect  —  XInavoidable  Absence,  etc.  —  A  judgment  may  be 
set  aside  where  the  neglect  of  the  defendant  is  excusable,  as,  for 
instance,  where  he  is  unavoidably  absent.* 


New  York.  —  Devlin  v.  Boyd,  69 
Hun  (N.  Y.)  328;  Pettigrew  v.  New 
York.  9  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
141,  note;  Arnold  v.  Norfolk,  etc.. 
Hosiery  Co.,  (Supreme  Ct.)  47  N.  Y.  St. 
Rep.  362,  19  N.  Y.  Supp.  957. 

North  Carolina.  —  Skinner  v.  Terry, 
107  N.  Car.  103. 

Ohio.  —  Murphy  v.  Swadner,  34  Ohio 
St.  672. 

Oregon.  —  Deering  v.  Quivey,  26 
Oregon  556. 

Pennsylvania.  —  Clarion,  etc.,  R.  Co. 
V.  Hamilton,  127  Pa.  St.  i. 

South  Carolina.  —  Kaminitsky  v. 
Northeastern  R.  Co.,  25  S.  Car.  53; 
Ex  p.  Jones,  47  S.  Car.  393. 

Virginia.  —  Epes  v.  Williams,  89  Va. 
794,  17  Va.  L.  J.  223. 

Washington.  —  Northern  Pac,  etc., 
R.  Co.  V.  Black,  3  Wash.  327. 

Wisconsin. — Johnson  v.  Eldred,  13 
Wis.  482;  Bertline  v.  Bauer,  25  Wis. 
486;  Nye  V.  Sochor,  92  Wis.  40. 

United  States.  —  Franklin  Sav.  Bank 
V.  Taylor,  53  Fed.  Rep.  854. 

England.  —  Cannan  v.  Reynolds,  5 
El.  &  Bl.  301,  85  E.  C.  L.  301,  26  L.  J. 
Q.  B.  62,  I  Jur.  N.  S.  873. 

\.  Arkansas.  —  Learning  v.  McMil- 
lan, 59  Ark.  162. 

Indiana.  —  Decker  v.  Graves,  10  Ind. 
App.  25. 

Iowa.  —  Browning  v.  Gosnell,  91 
Iowa  448. 

Kansas.  —  Winsor  v.  Goddard.  15 
Kan.  118;  Welch  v.  Challen,  31  Kan. 
696;  Gheer  v.  Huber,  32  Kan.  319; 
Schnitzler  v.  Wichita  Fourth  Nat. 
Bank,  i  Kan.  App.  674. 

Kentucky.  —  Bean  v.  Haffendorfer, 
84  Ky.  685. 

Nebraska.  —  Morse  v.  Engle,  28  Neb. 
534;    Ganzer  v.  Schiffbauer,  40  Neb. 

633- 

New  York.  —  Bonnell  v.  Rome,  etc., 
R.  Co.,  12  Hun  (N.  Y.)  218. 

Ohio.  —  Howard  v.  Abbey,  i  West. 
L.  M.  (Ohio)  278,  2  Ohio  Dec.  (Reprint) 
64. 

Wisconsin.  —  Omro  v.  Ward,  19  Wis. 
832. 

2.  California.  —  McGuire  v.  Drew,  83 
Cal.  225;    Towle  v.  Clunie,  (Cal.  1890) 


23  Pac.  Rep.  314;  Buell  v.  Emerich,  85 
Cal.  116;  Grady  v.  Donahoo,  108  Cal. 
211. 

Colorado.  —  City  Block  Directory  Co. 
V.  App,  4  Colo.  App.  350. 

Georgia.  —  Eady   v.    Napier,   96   Ga. 

736-  ^,     . 

Indiana.  —  Chapman  v.  Clevinger, 
10  Ind.  23;  Hays  v.  State  Bank,  21 
Ind.  154;  Bash  v.  Van  Osdol,  75  Ind. 
186;  Monroe  v.  Paddock,  75  Ind.  422; 
Hite  V.  Fisher,  76  Ind.  231;  Birch  v. 
Frantz,  77  Ind.  199;  Williams  v.  Kess- 
ler,  82  Ind.  183;  Brumbaugh  v.  Stock- 
man, 83  Ind.  583;  McGaughey  v. 
Woods.  92  Ind.  296;  Kreite  v.  Kreite, 
93  Ind.  583;  Beatty  v.  O'Connor,  106 
Ind.  81 ;  Crescent  Brewing  Co.  v.  Cul- 
lins,  125  Ind.  no;  Lowe  v.  Hamilton, 
132  Ind.  406;  Jones  v.  Crowell,  143 
Ind.  218;  Western  Union  Tel.  Co.  v. 
GrifBn,  i  Ind.  App.  46;  Devenbaugh 
V.  Nifer,  3  Ind.  App.  379;  Cresswell 
V.  White,  3  Ind.  App.  306. 

Iowa.  —  Grove  v.  Bush.  86  Iowa  94. 

Kentucky.  —  Dixon  v.  Lyne,  (Ky. 
1889)  10  S.  W.  Rep.  469,  10  Ky.  L. 
Rep.  769;  ChafiBn  v.  Fulkerson,  95  Ky. 
277,  15  Ky.  L.  Rep.  635;  Kamman  v. 
Otto.  (Ky.  1896)  34  S,  W.  Rep.  1070. 

Louisiana.  —  Warren  v.  Copp,  48  La. 
Ann.  810. 

Maryland.  —  Dorsey  v.  Kyle.  30  Md. 
512;  Taylor  v.  Sindall,  34  Md.  38; 
Smith  V.  Black,  51  Md.  247. 

Massachusetts.  —  Keith  v.  McCaffrey, 
145  Mass.  18. 

Minnesota.  —  Carlson  v.  Phinney,  56 
Minn.  476;  Jones  v.  Swain,  57  Minn. 
251. 

Missouri.  —  Piper  v.  Aldrich,  41  Mo 
421;  Frazier  v.  Bishop,  29  Mo.  447. 

Montana.  —  Mantle  v.  Largey,  17 
Mont.  479. 

New  Jersey.  —  Rorke  v.  Walton,  58 
N.  J.  L.  150;  Den  v.  Ball,  3  N.  J.  L. 
528;  Abrams  z-.  Wood,  4  N.  J.  L.  33; 
Truax  v.  Roberts.  4  N.  J.  L.  327. 

New  York.  —  Mann  v.  Provost,  3 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  446;  Born 
V.  Schrenkeisen,  52  N.  Y.  Super.  Ct. 
219;  Egan  V.  Rooney,  38  How.  Pr.  (N. 
Y.  Super.  Ct.)  121 ;  Matter  of  Hodgman, 
82  Hun  (N.  Y.)  419:  Matter  of  Traver, 
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Sickness  of  Party  or  Counsel.  —  As  a  general  rule,  it  appears  that 
where  a  party  is  so  ill  as  to  prevent  his  attending  the  trial,  this 
fact  will  constitute  a  ground  for  setting  aside  a  judgment.* 
According  to  some  decisions,  however,  it  would  seem  that  the 
illness  of  a  party  is  held  not  to  be  sufficient  ground,  for  the  reason 
that  the  party  might  have  appeared  by  attorney.*  So,  also,  a 
difference  of  opinion  is  found  with  regard  to  the  effect  of  the 
sickness  of  a  party's  counsel.  According  to  some  decisions  this, 
as  in  the  case  of  the  illness  of  the  party  himself,  is  a  sufficient 
ground  for  setting  aside  the  judgment,'  while  according  to  other 
decisions  illness  of  counsel  is  held  not  to  constitute  a  sufficient 
ground  for  vacation.* 

Negligence  of  Counsel.  —  As  a  general  rule,  the  negligence  of  counsel 
will  be  imputed  to  his  client,  and  unless  excusable  it  will  be  no 
ground  for  vacating  a  judgment.* 


9   Misc.    Rep.   (N.    Y.    Surrogate   Ct.) 

621. 

North  Carolina.  —  Sluder  v.  Rollins, 
76  N.  Car.  271;  Branch  v.  Walker,  92 
N.  Car.  87;  Warren  v.  Harvey,  92  N. 
Car.  137;  Wiley  v.  Logan,  94  N.  Car. 
564;  Whitson  V.  Western  North  Caro- 
lina R.  Co.,  95  N.  Car.  385;  Finlayson 
t/.  American  Ace.  Co.,  109  N.  Car.  196; 
Sikes  V.  Weatherly,  no  N.  Car.  131; 
Simpson  v.  Brown,  117  N.  Car.  482; 
Stith  V.  Jones,  119  N.  Car.  428. 

Oregon.  —  Hicklin  v.  McClear,  19  Ore- 
gon 508;  Weiss  V.  Meyer,  24  Oregon 
108;  Deering  v.  Quivey,  26  Oregon  556. 

Pennsylvania.  —  Slaymaker  v.  Bates, 
14  Lane.  L.  Rev.  (Pa.)  247. 

South  Carolina.  —  Wagener  v.  Swy- 
gert,  30  S.  Car.  296. 

South  Dakota.  —  Searles  v.  Christen- 
sen,  5  S.  Dak.  650. 

Tennessee.  —  Rowland  v.  Jones,  2 
Heisk.  (Tenn.)  321. 

Texas.  —  Tullis  v.  Scott,  38  Tex.  537. 

Wisconsin.  —  Wicke  v.  Lake,  21  Wis. 
410;  Black  V.  Hurlbut,  73  Wis.  126. 

United  States.  —  Pelzer  Mfg.  Co.  v. 
Hamburg-Bremen  F,  Ins.  Co.,  71  Fed. 
Rep.  826. 

England.  —  King  v.  Sandeman,  38 
L.  T.  N.  S.  461,  26  W.  R.  569;  Wright 
V.  Cliflford,  47  L.  J.  Ch.  543,  26  W.  R. 
369. 

Exc'i^-i'"-  —Judgment  on  Verdict. — 
In  A  ,  Carolina  it  is  held  that  a 
judgment  which  of  necessity  follows  a 
verdict  is  not  one  which  can  be  set 
aside  under  the  statute  giving  power 
to  set  aside  and  vacate  a  judgment 
rendered  through  the  defendant's  mis- 
take, inadvertence,  surprise,  or  excus- 
able  neglect.     Clemmons  v.   Field,  99 


N.  Car.  400;  Flowers  v.  Alford,  iii  N. 
Car.  248;  Brown  v.  Rhinehart,  112  N. 
Car.  772. 

1.  Indiana.  —  Sage  v.  Matheny,  14 
Ind.  369;  Slagle  v,  Bodmer,  75  Ind. 
330;  Monroe  v.  Paddock,  75  Ind.  422; 
Flanagan  v.  Patterson,  78  Ind.  514; 
Clandy  v.  Caldwell,  106  Ind.  256. 

Iowa.  —  Luscomb  v.  Maloy,  26  Iowa 
444- 

Kansas.  —  Gheer  v.  Huber,  32  Kan. 

319- 

Montana.  —  Benedict  v.  Spendifif,  9 
Mont.  85.   . 

North  Carolina.  —  Depriest  v.  Patter- 
son, 85  N.  Car.  376. 

Texas.  —  Goodhue  v.  Meyers,  58 
Tex.  405. 

2.  Cannon  v.  Harrold,  61  Ga.  158; 
Shaffer  v.  Sutton,  49  111.  506;  Jonsson 
V.  Lindstrom,  114  Ind.  152. 

S.  Bristor  v.  Galvin,  62  Ind.  352; 
Snell  V.  Iowa  Homestead  Co.,  67  Iowa 
405;  Stout  V.  Lewis,  11  Mo.  438. 

4.  Clark  v.  Ewing,  93  111.  572. 

5.  California.  —  Sampson  v.  Ohleyer, 
22  Cal.  200;  Smith  v.  Tunstead,  56 
Cal.  175;  Pearson  v.  Drobaz  Fishing 
Co.,  99  Cal.  425;  Edwards  v.  Hellings, 
103  Cal.  204. 

Georgia.  —  Western,  etc.,  R.  Co.  v. 
Pitts,  79  Ga.  532;  Phillips  v.  Taber,  83 
Ga.  565;  Parker  v.  Belcher,  87  Ga.  no. 

Illinois.  —  Mendell  v.  Kimball,  85  111. 
582;  Schroer  v.  Wessell,  89  111.  113; 
Clark  V.  Ewing,  93  111.  573;  East  St. 
Louis  z>.  Thomas,  102  111.  453;  Culver 
V.  Colehour,  115  111.  558;  Schultz  v. 
Meiselbar,  44  111.  App.  233,  affirmed  144 
111.  26;  German  F.  Ins.  Co.  ^.  Perry, 
45  111.  App.  197. 

Indiana. — Spaulding  v.  Thompson, 
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Absence  of  Counsel.  —  While,  as  a  general  rule,  the  unexplained 
absence  of  counsel  is  no  ground  for  vacating  a  judgment,*  yet 
according  to  numerous  decisions  a  judgment  may  be  set  aside 
where  such  absence  of  counsel  is  shown  to  be  unavoidable.* 

Misunderstanding.  —  Where  it  appears  that  there  has  been  a  mis- 
understanding between  the  party  and  his  counsel,  such  fact  will 
in  some  cases  constitute  a  ground  for  vacating  the  judgment.* 


12  Ind.  477;  Comstock  v.  Whitworth, 
75  Ind.  129;  Brumbaugh  v.  Stockman, 
83  Ind.  583;  Bowen  v.  Bragunier,  88 
Ind.  558;  iCreite  v.  Kreite,  93  Ind.  583; 
Sharp  V.  Moffitt,  94  Ind.  240;  Center 
Tp.  V.  Marion  County,  no  Ind.  579; 
Parker  v.  Indianapolis  Nat.  Bank,  i 
Ind.  App.  462;  Baltimore,  etc.,  R.  Co. 
V.  Fiinn,  2  Ind.  App.  55;  Heaton  v. 
Peterson,  6  Ind.  App.  i;  Center  Tp.  v. 
Marion  County,  no  Ind.  579. 

Iowa.  —  State  v.  Elgin,  11  Iowa  216; 
Ordway  v.  Suchard,  31  Iowa  481; 
Jones  V.  Leech,  46  Iowa  186;  Niagara 
Ins.  Co.  •/.  Rodecker,  47  Iowa  162. 

A'ansas.  —  Welch  v.  Challen,  31  Kan, 
696. 

Kentucky.  —  Marcum  v.  Powers,  (Ky. 
1888)  9  S.  W.  Rep.  255. 

Louisiana.  —  McFarland  v.  White,  13 
La.  Ann.  394. 

Maryland.  —  Huntington  v.  Emery, 
74  Md.  67. 

Minnesota.  —  Merritt  v.  Putnam,  7 
Minn.  493. 

Missouri.  —  Kerby  v.  Chad  well,  10 
Mo.  392;  Austin  v.  Nelson,  11  Mo.  192; 
Webster  v.  McMahan,  13  Mo.  582; 
Bosbyshell  v.  Summers,  40  Mo.  172; 
Gehrke  v.  Jod,  59  Mo.  522;  Matthis  v. 
Cameron,  62  Mo.  504. 

Montana.  —  Haggin  v.  Lorentz,  13 
Mont.  406;  Thomas  v.  Chambers,  14 
Mont.  423. 

Nebraska.  —  Ganzer  v.  Schiffbauer, 
40  Neb.  633. 

Nevada.  —  Harper  v.  Mallory,  4  Nev. 
447. 

North  Carolina.  —  Burke  v.  Stokely, 
65  N.  Car.  569;  Finlayson  v.  American 
Ace.  Co.,  109  N.  Car.  196;  Foster  v. 
Jones,  I  McCord  L.  (S.  Car.)  116. 

Oregon.  — Mitchell,  etc.,  Co.  v.  Down- 
ing, 23  Oregon  448, 

South  Carolina.  —  Ruff  v.  Doty,  26 
S.  Car.  173,  4  Am.  St.  Rep.  709. 

Vermont.  —  Babcock    v.    Brown,    25 

Vt.  550. 

Wisconsin.  —  Dick  v.  Williams,  87 
Wis.  651, 

United  States.  —  U.  S.  v.  Wallace,  46 
Fed.  Rep.  569;  Bonnifield  v.  Thorp,  71 
Fed.  Rep.  924. 


In  some  states,  however,  it  has  been 
held  that  where  the  party  himself  was 
not  guilty  of  negligence,  the  judgment 
may  be  set  aside  on  the  ground  of  the 
negligence  of  his  counsel. 

Illinois.  —  Gibbs,  etc.,  Mfg.  Co.  v. 
Kaszezyki,  18  111.  App.  623;  Slack  v. 
Casey,  22  111.  App.  412. 

Michigan.  —  Loree  z\  Reeves,  2  Mich. 

133. 
Minnesota.  —  Nye  v.  Swan,  42  Minn. 

243- 

Neio  York.  —  Meacham  v.  Dudley,  6 
Wend.  (N.  Y.)  514;  Philips  v.  Hawley, 
6  Johns.  (N.  Y.)  129;  Nash  v.  Welmore, 
33  Barb.  (N.  Y.)  159;  Clark  v.  Lyon,  2 
Hilt.  (N.  Y.)  91. 

North  Carolina.  —  Griel  v.  Vernon, 
65  N.  Car.  76;  Bradford  v.  Coit,  77  N. 
Car.  72;  Gwathney  v.  Savage,  loi  N. 
Car.  103;  Roberts  v.  AUman,  106 
N.  Car.  391. 

Wisconsin.  —  Hanson  v.  Michelson, 
19  Wis.  498. 

Erroneous  Advice  of  Counsel.  —  Errone- 
ous advice  of  an  attorney  is  not  such  a 
mistake  as  will  entitle  the  client  to 
relief  from  the  judgment.  Lowe  v. 
Hamilton,  132  Ind.  406;  Mouser  v. 
Harmon,  96  Ky.  591;  Anderson  z/.  Carr, 
(Supreme  Ct.)  7  N.  Y.  Supp.  281. 

1.  See  cases  cited  in  preceding  note. 

2.  Georgia.  —  Beall  v.  Marietta  Paper 
Mill  Co.,  45  Ga.  28. 

Indiana.  —  Hill  v.  Crump,  24  Ind. 
291;  McGaughey  v.  Woods,  92  Ind. 
296;  Green  v.  Siobo,  118  Ind.  332. 

lovja.  —  Ellis  V.  Butler,  78  Iowa 
632. 

Missouri.  —  Stout  v.  Lewis,  11  Mo. 
438. 

Wisconsin.  —  Mc Arthur  v.  Slauson, 
60  Wis.  293.  See,  however.  Western, 
etc.,  R.  Co.  V.  Pitts,  79  Ga.  532;  Claus- 
sen  V.  Johnson,  32  S.  Car.  86, 

3.  Arkansas.  —  Kupferle  v.  Mer- 
chants' Nat.  Bank,  32  Ark.  717. 

California.  —  McKinley  v.  Tuttle,  34 
Cal.  235. 

Georgia.  —  Howell  v.  Glover,  65  Ga. 
466. 

Indiana.  —  Beatty  v.  O'Connor,  106 
Ind.  81. 
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Mistake  as  to  Time  of  Trial.  —  Where  a  party  has  been  misinformed 
as  to  the  time  of  trial,  or  has  had  notice  of  trial  for  the  wrong 
day,  judgment  against  him  will  be  set  aside.* 

Fraud  or  Collusion  of  Attorney.  —  Where  an  attorney  is  guilty  of 
fraud  or  collusion  with  the  opposite  party  in  the  conduct  of  his 
client's  case,  such  fraud  will  constitute  a  ground  for  vacating  and 
setting  aside  the  judgment.* 

5.  Application  —  a.  Who  May  Apply  —  ( i)  General  Rule  —  Only 
Parties  May  Apply.  —  As  a  general  rule  it  may  be  said  that  only  a 
party  to  the  record  may  apply  to  vacate  or  set  aside  a  judgment,* 
and  then  only  when  such  party  is  in  some  way  prejudiced  or 
injured  by  such  judgment.* 

Estoppel  by  Participation  in  Fraud.  —  A  fraudulent  judgment  will  not 
be  set  aside  at  the  instance  of  a  party  who  has  participated  in 
the  fraud.* 


Kentucky.  —  Dixon  v.  Lyne,  (Ky. 
1889)  10  S.  W.  Rep.  469. 

Maryland.  —  Heaps  v.  Hoopes,  68 
Md.  383. 

Tennessee.  —  Panesi  v.  Boswell,  12 
Heisk.  (Tenn.)  323. 

Illustration.  —  Where  a  defendant  has 
employed  attorneys  to  defend  the  ac- 
tion, and  they  enter  an  appearance  for 
that  purpose,  but,  owing  to  a  mis- 
understanding among  all  the  parties 
and  attorneys  with  reference  to  a  delay 
pending  a  contemplated  settlement, 
they  are  prevenled  from  doing  so, 
there  is  such  excusable  neglect  as  will 
entitle  the  defendant  to  relief  from  a 
judgment  by  default  taken  under  such 
circumstances.  Beatty  v.  O'Connor, 
106  Ind.  81. 

1.  California.  —  Craig  v.  San  Ber- 
nardino Invest.  Co.,  loi  Cal.  122. 

Indiana.  —  Ratliff  v.  Baldwin,  29 
Ind.  16;  Cruse  ^.  Cunningham,  79 
Ind.  402. 

Io7va.  —  Buena  Vista  County  v.  Iowa 
Falls,  etc.,  R.  Co.,  49  Iowa  657;  Jean 
V.  Hennessy,  74  low^a  348. 

Kansas.  —  Sanders  v.  Hall,  37  Kan. 
271. 

Montana.  —  Anaconda  Min.  Co.  v. 
Saile,  16  Mont.  8. 

North  Carolina.  —  Branch  v.  Walker, 
92  N.  Car.  87. 

Pennsylvania.  —  Jackson  v.  Vanhorn, 
I  Dall.  (Pa.)  241. 

Vermont.  —  Kimball  v.  Kelton,  54 
Vt.  177. 

2.  Haverty  v.  Haverty,  35  Kan.  438; 
Beck  V.  Bellamy,  93  N.  Car.  129;  Wil- 
liams V.  Preston,  20  Ch.  Div.  672;  Wil- 
liams V.  Preston,  51  L.  J.  Ch.  927. 

Complaint  for  Unauthorized  Withdrawal 


of  Answer  and  Defense.  —  A  complaint 
that  seeks  to  set  aside  a  judgment 
alleged  to  have  been  obtained  against 
the  defendant  in  the  former  action  by 
the  unauthorized  withdrawal  of  her  an- 
swer and  defense  in  that  action  by  the 
attorney  then  representing  her,  but 
which  makes  no  allegation  of  fraudu- 
lent collusion  between  her  attorney  and 
the  plaintiff  in  such  judgment,  does  not 
state  facts  suflBcient  to  constitute  a 
cause  of  action.  Vaughan  v.  Hewitt, 
17  S.  Car.  442. 

3.  See  infra.  III.  5.  a.  (2)  Strangers. 

4.  Searle  v.  Fairbanks,  80  Iowa  307; 
Hardin  v.  Lee,  51  Mo.  241;  Hudson  v. 
Hudson,  I  Sheld.  (N.  Y.)  386;  Tinson 
V.  Welch,  51  N.  Y.  244;  Havemeyer  v. 
Brooklyn  Sugar  Refining  Co.,  26  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  157;  Knott 
V.  Taylor,  99  N.  Car.  511;  Hervey  v. 
Edmunds,  68  N.  Car.  243;  Reap 
V.  Battle,  6  Kulp  (Pa.)  423;  Roller  v. 
Reid,  (Tex.  1894)  25  S.  W.  Rep.  624; 
Sowell  V.  Jones,  (Tex.  1887)  4  S.  W. 
Rep.  620. 

Lregularity  as  to  Other  Parties.  —  One 
party  to  a  judgment  cannot  move  to 
have  it  vacated  on  the  ground  of  an 
irregularity  which  affects  only  the  other 
parties.  Havemeyer  «».  Brooklyn  Sugar 
Refining  Co.,  26  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  157. 

5.  Sherner  v.  Spear,  92  N.  Car.  148. 
in  which  case  it  was  held  that  where 
the  jury,  in  an  action  against  an  ad- 
ministrator to  make  him  account  for  a 
larger  sum  than  he  had  recovered  in  the 
suit  brought  by  him  for  the  estate, 
found  that  the  administrator  had 
fraudulently  suffered  a  judgment  to  be 
entered  by  which  the  estate  of  the  ini- 
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Persons  Affected  by  Lis  Pendens.  —  Persons  who  by  reason  of  the  filing 
of  a  lis  pendens  are  bound  to  a  judgment  as  if  they  were  parties 
may  move  the  court  and  be  heard  in  reference  to  any  judgment 
affecting  their  rights.* 

(2)  Strangers.  —  A  third  person,  not  a  party  to  an  action,  can- 
not as  a  general  rule  make  application  to  vacate  or  set  aside  a 
judgment,  since  he  is  not  prejudiced  thereby.*  A  judgment  will 
not  be  vacated  simply  to  vindicate  an  abstract  principle  of  justice, 
or  to  compel  the  owner  of  the  judgment  to  buy  his  peace,  and  if 
it  appears  that  the  parties  really  in  interest  are  content  that  the 
judgment  shall  stand  and  submit  to  the  irregularities  affecting  its 
validity,  it  should  not  be  set  aside  at  the  instance  of  one  who 
cannot  possibly  obtain  any  benefit  from  such  action.* 

AttacMng   Creditor.  —  A    judgment    will   not   be   opened   at   the 


testate  was  cheated,  a  motion  made  by 
the  administrator  to  set  aside  such 
judgment  and  reinstate  the  action 
would  not  be  allowed.  See  also  St. 
John  V.  Holmes,  20  Wend.  (N.  Y.) 
609. 

1.  Ladd  V.  Stevenson,  112  N.  Y.  325. 
In  this  case  the  court  said:  "  In  con- 
sequence of  the  filing  of  the  notice  of 
the  pendency  of  this  action,  the  first 
judgment  bound  these  defendants  as  if 
they  were  parties  to  the  action.  Per- 
sons thus  situated  bear  such  a  relation 
to  the  action  that  they  could  not  only 
claim  to  be  made  parties  during  the 
pendency  of  the  action,  but  they  can 
also  move  the  court  and  be  heard  in 
reference  to  any  judgment  rendered 
therein  affecting  their  rights." 

2.  Georgia.  —  Morris  v.  Winkles,  88 
Ga.  717;  Merchants',  etc..  Bank  v. 
Haiman,  80  Ga.  624. 

Illinois.  —  West  v.  Carter,  129  111. 
249;  In  re  Burdick,  162  111.  48. 

Indiana.  —  English  v.  Aldrich,  132 
Ind.  500;  Indianapolis,  etc.,  R.  Co.  v. 
Crockett,  2  Ind.  App.  136. 

Iowa.  —  Coleman  v.  Case,  66  Iowa 
534;  Wright  V.  Keithler,  7  Iowa  92. 

Michigan.  —  Baugh  v.  Baugh.  37 
Mich.  59. 

Minnesota.  —  Mueller  v.  Reimer,  46 
Minn.  314;  Stewart  v.  Duncan,  40 
Minn.  410. 

Nebraska.  —  Powell  v.  McDowell,  16 
Neb.  424. 

New  York.  —  Lowber  v.  New  York, 
26  Barb.  (N.  Y.)262;  Gere  z/.  Gundlach, 
57  Barb.  (N.  Y.)  13;  Howland  v.  Ralph. 
3  Johns.  (N.  Y.)  20;  Cotes  v.  Smith,  29 
How.  Pr.  (N.  Y.  Supreme  Ct.)  326; 
Scheldt  V.  Sturgis,  10  Bosw.  (N.  Y.) 
606. 


North  Carolina.  —  Walton  v.  Walton, 
80  N.  Car.  26;  Smith  v.  Newbern,  73 
N.  Car.  303;  Knott  v.  Taylor,  99  N. 
Car.  511;  Cody  v.  Quinn,  6  Ired.  L.  (N. 
Car.)  191;  Uzzlez/.  Vinson,  iii  N.  Car. 
138;  Walton  V.  McKesson,  loi  N.  Car. 
428;  McDonald  v.  McBryde,  117  N. 
Car.  125;  Hinsdale  v.  Hawley,  89  N. 
Car.  87;  Jacobs  z/.  Burgwyn,  63  N.  Car. 
196;  Rollins  V.  Henry,  78  N.  Car.  342. 

Pennsylvania.  —  Drexel's  Appeal,  6 
Pa.  St.  272;  Lowber's  Appeal,  8  W. 
&  S.  (Pa.)  387;  Hauer's  Appeal,  5  W.  & 
S.  (Pa.)  473;  In  re  Rowland,  4  Clark 
(Pa.)  199,  7  Pa.  L.  J.  312;  Koons  v. 
Koons,  6  Kulp  (Pa.)  317;  Brink  v. 
Brink,  8  Kulp  (Pa.)  367. 

Texas.  —  Mayes  v.  Woodall,  35  Tex. 
687. 

Vermont.  —  Robinson  v.  Stevens,  63 

vt.  555. 

Wisconsin.  —  Bean  v.  Fisher,  14  Wis. 
57;  Ward  v.  Clark,  6  Wis.  509;  ^tna 
Ins.  Co.  V.  Aldrich,  38  Wis.  107;  Pack- 
ard V.  Smith,  9  Wis.  184. 

United  States.  —  Sheffield  Furnace  Co. 
V.  Witherow,  149  U.  S.  574;  Foster  v. 
Mansfield,  etc.,  R.  Co.,  146  U.  S.  88. 

The  Assignee  of  a  Defendant's  Property 
affected  by  judgments  and  executions 
thereon  has  no  right  to  have  two  judg- 
ments against  such  defendant  set  aside 
on  the  ground  that  they  were  taken 
upon  the  same  specialty.  Jacobs  v, 
Burgwyn,  63  N.  Car.  196;  Packard  v. 
Smith,  9  Wis.  184.  The  best  position 
that  such  assignee  can  occupy  is  that 
of  a  purchaser,  who  takes  cum  onere. 
Jacobs  V.  Burgwyn,  63  N.  Car.  196. 

3.  Drexel's  Appeal,  6  Pa.  St.  272; 
..Etna  Ins.  Co.  v.  Aldrich,  38  Wis.  107; 
Packard  v.  Smith,  9  Wis.  184;  Foster  v. 
Mansfield,  etc.,  R.  Co.,  146  U.  S.  88. 


250 


Volume  XV. 


Opening 


AND    VACATING  JUDGMENTS.       and  Vacating. 


instance  of  the  plaintiff  in  attachment  against  the  same  defendant, 
since  he  is  not  a  creditor  in  legal  contemplation,  but  one  who 
may  be  or  might  turn  out  to  be  such.* 

Assignee  for  Benefit  of  Creditors.  —  A  judgment  by  Confession  good 
as  against  the  debtor,  even  though  it  be  fraudulent  as  against 
creditors,  cannot  be  set  aside  on  motion  of  the  assignee  for  the 
benefit  of  creditors.*  An  exception  to  the  rule  just  stated  is, 
however,  to  be  made  where  from  the  circumstances  of  the  case 
the  parties,  while  seeming  to  adjust  only  their  mutual  rights, 
compromise  seriously  the  rights  of  others.' 

strangers  to  Becord  Who  Are  Seal  Parties  in  Interest.  —  Persons  who, 
while  not  parties  to  the  record,  are  the  parties  in  interest  really 
affected  by  the  judgment  stand  in  such  relation  to  the  judgment 
that  they  are  entitled  to  move  to  set  aside  or  vacate  it.* 

Judgment  Creditors.  —  Thus  invalid  judgments  by  confession  may 
be  set  aside  on  an  application  of  subsequent  judgment  creditors.* 

Subsequent  Purchasers  and  Mortgagees.  —  The  right  to  apply. to  vacate 
a  judgment  by  confession  is  not  confined  to  judgment  creditors, 
but  may  be  made  by  a  subsequent  purchaser  or  mortgagee  of 
land  on  which  the  judgment  is  a  lien.® 

Assignees  and  Grantees  of  Party  Cast.  —  Where  the  interests  of  a  defend- 
ant in  an  action  have  been  transferred  by  him  to  another,  the 


1.  Melville  v.  Brown,  i6  N.  J.  L.  363; 
Burtis  V.  Dickinson,  81  Hun  (N.  Y.) 
343.  See  also  Hall  v.  Stryker,  29  Barb. 
N.  Y.)  105,  in  which  case  it  is  held  that 
an  attaching  creditor  cannot  impeach 
a  judgment  confessed  by  a  debtor  to  a 
third  person  before  the  attachment  was 
levied. 

2.  Beekman  v.  Kirk,  15  How.  Pr.  (N. 
Y.  Supreme  Ct.)  228.  In  this  case  the 
court  said:  "  It  is  insisted  that  the 
assignee  of  the  defendant  has  not  such 
a  standing  in  court  as  entitles  him  to 
question  the  validity  of  the  judgment. 
I  think  this  position  must  be  sustained. 
*  *  *  It  is  only  a  judgment  creditor, 
or  one  claiming  under  him,  that  is 
authorized  to  invoke  the  summary  ex- 
ercise of  equitable  jurisdiction  of  the 
court  to  set  aside  a  legal  or  fraudulent 
judgment.  A  creditor  at  large  cannot 
be  heard." 

3.  Lowber  v.  New  York,  26  Barb.  (N. 
Y.)  262. 

4.  Mann  v.  .^tna  Ins.  Co.,  38  Wis. 
114;  Reed  v.  Bainbridge,  4  N.  J.  L. 
400.  See  also  Stevens  v.  Central  Nat. 
Bank,  144  N.  Y,  50;  Matter  of  Flynn, 
136  N.  Y.  287;  Mueller  :-.  Reimer,  46 
Minn.  314. 

In  Brettell  v.  Deffebach,  6  S.  Dak. 
21,  39,  it  was  held  that  the  real  party  in 
interest,  if  he  is  prejudiced  by  a  judg- 


ment by  default  in  an  action  to  which 
he  was  not  made  a  party,  may  have 
such  judgment  set  aside  on  the  grounds 
that  there  was  no  sufficient  service  of 
the  summons  to  give  the  court  juris- 
diction of  the  nominal  defendants,  and 
that  the  case  was  not  prosecuted  with 
reasonable  diligence. 

5.  Smith  V.  Gettinger,  3  Ga.  140; 
Bryant  v.  Harding,  29  Mo.  347;  How 
V.  Dorscheimer,  31  Mo.  349;  Beek- 
man V.  Kirk,  15  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  228;  Utter  V.  McLean,  53 
Hun  (N.  Y.)  568;  Easton  Nat.  Bank  r. 
Buffalo  Chemical  Works,  48  Hun  (N. 
Y.)  557;  Wood  V.  Mitchell,  53  Hun 
(N.  Y.)  451;  Chappel  v.  Chappel,  12 
N.  Y.  215;  Dunham  v.  Waterman,  17 
N.  Y.  14;  O'Keefe  v.  Foster,  5  Wyo- 
ming 343. 

As  to  proceedings  by  judgment  cred- 
itors to  set  aside  a  judgment  by  con- 
fession, see  article  Judgments,  vol.  11, 
p.  1025. 

6.  Kendall  v.  Hodgins,  i  Bosw.  (N. 
Y.)  659;  Norris  v.  Denton,  30  Barb. 
(N.  Y.)  117;  Daly  z/.  Matthews,  12  Abb. 
Pr.  (N.  Y.  Supreme  Ct.) 403,  note;  Bon- 
nell  V.  Henry,  13  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  142;  Sutton  V.  Pettus,  4 
Rich.  L.  (S.  Car.)  163;  Reed  v.  Bain- 
bridge, 4  N.  J.  L.  400.  See  also  article 
Judgments,,  vol.  11,  p.  1025. 
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assignee,  being  the  real  party  in  interest,  may  apply  to  have  a 
judgment  affecting  him  vacated.* 

(3)  Successful  Party.  —  Although  the  provisions  in  the  different 
states  authorizing  an  application  to  vacate  or  set  aside  a  judg- 
ment are  usually  to  the  effect  that  such  application  may  be  made 
by  the  party  against  whom  the  judgment  is  rendered,  it  is  a  well- 
established  rule  that  a  party  in  whose  favor  a  judgment  has  been 
rendered  may  in  a  proper  case  apply  to  have  the  judgment  set 
aside,*  Thus  a  judgment  rendered  for  the  plaintiff  without  hear- 
ing or  consent  of  the  parties  may  be  set  aside  on  motion  of  the 
plaintiff  if  it  is  not  such  as  he  desires.'  One  in  whose  favor  a 
voluntary  judgment  was  entered,  but  so  irregularly  as  to  defraud 
him  of  his  rights,  may  have  the  judgment  set  aside  on  motion,* 
unless  it  is  apparent  that  such  judgment  in  his  favor  was  rendered 
at  his  instance  with  knowledge  on  his  part  of  its  irregularity.* 
The  applicant's  knowledge  of  such  irregularity  should,  however, 
be  made  clearly  to  appear.® 

(4)  Joint  Defendants.  —  One  of  a  plurality  of  defendants  against 
whom  a  joint  judgment  has  been  rendered  which  is  irregular  as  to 
him  may  move  for  its  vacation.'' 


1.  Plummer  v.  Brown,  64  Cal.  429; 
People  V.  MuUan,  65  Cal.  396;  Thomas 
■V.  Morris,  8  Utah  284;  ^tna  Ins.  Co. 
V.  Aldrich,  38  Wis.  107;  Ladd  v.  Steven- 
son, 112  N.  Y.  325. 

Motion  by  Grantee  in  His  Own  Name. 
—  In  Malone  v.  Big  Flat  Gravel  Min. 
Co.,  93  Cal.  384,  it  was  held  that  where 
the  defendants  in  an  action  granted 
their  interests,  the  grantee  might  move 
in  his  own  name  to  set  aside  a  judg- 
ment entered  against  the  original  de- 
fendants by  default  subsequent  to  the 
transfer.  In  this  case  it  was  held  that 
such  grantee  was  the  "  legal  repre- 
sentative "  of  the  grantor  within  the 
provision  of  the  code  (Code  Civ.  Pro., 
1897,  §  473),  that  either  a  party  or  his 
"  legal  representative "  may  be  re- 
lieved from  a  judgment  taken  against 
him  on  certain  specified  grounds. 

2.  Brackett  v.  Banegas,  99  Cal.  623; 
Atchison,  etc.,  R.  Co.  v.  Elder,  149  111. 
173;  May  V.  Ball,  12  La.  Ann.  416; 
Downing  v.  Still,  43  Mo.  309;  Graef  v.' 
Bernard,  7  Misc.  Rep.  (N.  Y.  City  Ct.) 
246;  Hatch  V.  Central  Nat.  Bank,  78  N. 
y.  487;  Dietzr/.  Parish,  43  N.  Y.  Super. 
Ct.  87;  Montgomery  v.  Ellis,  6  How. 
Pr.  (N.  Y.  Supreme  Ct.)  326. 

Snccessfol  Defendant.  —  In  Dietz  v. 
Parish,  43  N.  Y.  Super.  Ct.  87,  the  de- 
fendant's motion  to  vacate  the  taxation 
of  costs  was  granted  in  order  to  enable 
him   to  move  for  an  extra  allowance. 


under  a  rule  of  court  providing  that  ap- 
plications for  such  allowances  must  be 
made  before  final  costs  are  adjusted. 

3.  May  v.  Ball,  12  La.  Ann.  416. 

4.  Downing  v.  Still,  43  Mo.  309. 

5.  Downing  z'.  Still,  43  Mo.  309,  in 
which  case  the  court  said:  "  A  party 
who  is  injured  by  a  judgment  is  en- 
titled  to  the  relief  the  law  gives. 
Whether  the  form  of  the  judgment  be 
for  him  or  against  him  matters  not.  If 
he  suffers  he  should  be  relieved,  unless 
precluded  by  seme  just  rule,  and  is  en- 
titled to  his  relief  by  the  usual  modes. 
The  usual  proceeding  against  irregu- 
larities is  by  motion.  When  such 
motion  will  lie  a  party  should  not  be 
driven  to  a  higher  court,  but  the  tri- 
bunal where  the  wrong  was  done  should 
furnish  the  relief.  There  is  no  reason 
in  denying  the  ordinary  remedy,  and 
driving  one  who  suffers  from  a  judg- 
ment to  a  writ  of  error,  because  the 
judgment  is  in  his  favor." 

6.  Downing  7>.  Still,  43  Mo.  309. 

7.  Fall  V.  Evans,  2oInd.  210;  Franks 
V.  Lockey,  45  Vt.  395. 

Confession  Against  Several  under 
Authority  from  One.  —  In  Cyphert  v.  Mc- 
Clune,  22  Pa.  St.  195,  it  was  held  that 
where  judgment  is  confessed  against 
several  by  an  attorney  under  an 
authority  from  only  one  of  them,  it  is 
the  duty  of  the  others  to  make  early 
application   to    the   court  to  open   the 
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(5)  Legal  Representatives.  —  Legal  representatives  of  a  defend- 
ant may,  under  statutory  provision  in  some  jurisdictions,  make 
application  for  relief  from  a  judgment  by  default  taken  against 
such  defendant  on  any  of  the  statutory  grounds  authorizing  such 
application  by  a  defendant  himself.*  If  a  motion  is  made  by 
persons  other  than  the  plaintiff,  claiming  to  be  his  legal  repre- 
sentatives, to  set  aside  his  judgment  and  to  be  substituted  as 
plaintiffs,  the  persons  making  such  motion  must  show  such  state 
of  facts  as  would  have  supported  such  application  by  the  plaintiff 
in  the  judgment.* 

(6)  Unknown  Parties.  —  Since,  according  to  statutory  provisions 
in  some  jurisdictions,  parties  "unknown"  may  be  made  defend' 
ants  by  publication  and  may  be  concluded  by  the  judgment,  such 
persons  may,  within  the  proper  time,  apply  to  have  the  judgment 
set  aside.^ 

b.  Manner  of  Application  —  (i)  Error  Coram  Nobis.  —  The 
most  usual  method  at  common  law  of  applying  for  the  vacation 
of  a  judgment  was  by  writ  of  error  coram  nobis,*  which  lies  to  cor- 


judgment.  Where  this  is  omitted  and 
their  lands  are  sold  under  such  judg- 
ment, they  are  concluded  from  raising 
the  objection  in  an  ejectment  by  the 
sheriff's  vendee. 

1.  Plummet  z/.  Brown,  64  Cal.  429; 
Knott  V.  Taylor,  99  N.  Car.  511;  Ward 
V.  Southfield,  102  N.  Y.  287;  Hartigan 
V.  Nagle,  II  Misc.  Rep.  (N.  Y.  City  Ct.) 
449. 

In  Knott  V.  Taylor,  99  N.  Car.  511,  it 
was  held  that  a  judgment  rendered 
against  a  deceased  person,  his  decease 
being  unknown  to  the  court  or  to  the 
other  parties,  is  not  void,  but  is  void- 
able; and  on  the  application  of  the  rep- 
resentatives of  the  deceased,  or  by  any 
person  acquiring  under  him  an  interest 
in  the  subject-matter  of  the  suit  after 
it  was  begun,  such  judgment  will  be 
vacated.  The  remedy  is  by  motion 
in  the  cause,  and  not  by  separate  ac- 
tion. 

A  Foreign  Executor  against  whose 
testator  judgment  by  confession  has 
been  improperly  entered  in  vacation  is 
not  a  stranger  to  the  suit  and  may 
move  to  vacate  such  judgment,  where 
he  has  filed  his  letters  showing  his 
authority  before  the  final  decision  of 
the  motion.  Whitney  v.  Bohlen,  157 
111.  571. 

2.  Corwin  v.  Bensley,  43  Cal.  253. 
In  this  case  it  was  held  that  possibly 
the  rule  given  in  the  text  would  not 
apply  in  case  of  an  executor  or  admin- 
istrator moving  in  behalf  of  creditors 
to  open   a    judgment  conclusively  or 


negligently  suffered  by  the  testator  or 
intestate  by  which  the  creditors  may 
be  damnified. 

8.  Boeing  v.  McKinley,  44  Minn. 
392;  Brown  v.  Brown,  86  Tenn.  277. 

Action  Against  Unknown  Heirs.  —  De- 
fendants in  an  action  relating  to  real 
property  proceeded  against  "  as  the 
unknown  heirs  "  of  a  deceased  person, 
as  authorized  by  Gen.  Stat.  Minn.  1878, 
c.  75,  §  5,  upon  whom  the  summons 
was  served  by  publication  only  and 
against  whom  judgment  by  default  has 
been  entered,  may  apply  to  be  relieved 
from  such  judgment  for  leave  to  an- 
swer and  defend  within  one  year  after 
notice  of  the  entry  of  judgment. 
Boeing  v.  McKinley,  44  Minn.  392. 

Application  of  Grantee  of  Such  Heirs. 
—  A  person  to  whom  such  heirs  have 
transferred  and  conveyed  their  interest 
in  said  real  property  after  the  entry  ol 
judgment  is  a  proper  party  to  make 
such  application,  and  upon  its  being 
granted  can  be  duly  substituted  as 
a  defendant  in  place  of  "  unknown 
heirs."  Boeing  z/.  McKinley,  44  Minn. 
392.  See  also  Waite  v.  Coaracy,  45 
Minn.  159. 

4.  McKindley  v.  Buck,  43  111.  488; 
Life  Assoc,  of  America  v.  Fassett,  102 
111.  315;  Bent  V.  Patten,  i  Rand.  (Va.) 
25  Gordon  v.  Frazier,  2  Wash.  (Va.) 
130;  Milan  County  v.  Robertson,  47 
Tex.  222;  Mississippi,  etc.,  R.  Co.  v. 
Wynne,  42  Miss.  315;  Kemp  v.  Cook, 
18  Md.  130;  Hurst  V.  Fisher,  i  W.  &  S. 
(Pa.)  438;  Castledine  v.  Mundy,  4  B.  & 
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rect  an  error  in  fact  in  the  same  court  where  the  record  is.  *  Such 
writ  was  the  proper  remedy  for  a  judgment  rendered  in  favor  of 
or  against  a  party  after  his  death,*  or  one  for  or  against  2i  feme 
covert  ^  or  an  infant.^ 

Issues  Not  Eeopened.  —  It  does  not,  however,  lie  to  correct  any 
error  in  the  judgment  of  the  court,  nor  to  contradict  or  put  in 
issue  a  fact  directly  passed  upon  and  affirmed  in  the  judgment 
itself.' 

Writ  Superseded  by  Other  Proceedings.  —  Although  it  seems  that  this 
writ  is  still  available  in  some  states,*  yet,  as  will  be  seen,''  it  has 
been  superseded  in  most  jurisdictions  by  a  summary  motion  in 
the  court  where  the  error  in  fact  occurred.** 

(2)  Audita  Querela. — Another  method  at  common  law  by 
which  a  judgment  might  be  vacated  was  by  the  writ  of  audita 
querela.*  Such  writ  is  directed  to  the  court  where  the  judgment 
was  rendered  and  where  the  record  remains,*"  and  is  in  general 
available  only  in  behalf  of  one  who  was. prejudiced  by  the  judg- 
ment at  its  rendition.**  All  the  parties  to  the  judgment  com- 
plained of  must  join  in  a  writ  of  audita  querela  or  be  legally 
served.**     It  will  lie  to  vacate  a  judgment  rendered  against  a 


Ad.  90,  24  E.  C.  L,  30;  Evans  v.  Ches- 
ter, 2  M.  &  W.  847. 

For  a  full  treatment  of  the  procedure 
by  writ  of  coram  nobis  see  the  article 
Coram  Nobis  and  Coram  Vobis,  vol.  5, 

p.  25. 

1.  Kemp  V.  Cook,  18  Md.  130. 

2.  Richardson  v.  Jones,  12  Gratt. 
(Va.)  53;  Weaver  v.  Shaw,  5  Tex.  286; 
Mariel  v.  Hernsheim,  9  Tex.  294; 
Giddings  z/.  Steele,  28  Tex.  732;  Pullen 
V.  Baker,  41  Tex.  419;  Hurst  v.  Fisher, 
I W.  &  S.  (Pa.)  438 ;  Day  v.  Hamburgh,  i 
Browne  (Pa.)  75 ;  Case  v.  Ribelin,  i  J.  J. 
Marsh.  (Ky.)  29. 

3.  Moke  V.  Bracket!,  28  Tex.  443; 
King  V.  Jones,  2  Ld.  Raym.  1525; 
Richardson  v.  Jones,  12  Gratt.  (Va.)  53. 

4.  Richardson  v.  Jones,  12  Gratt. 
(Va.)  53;  Milan  County  v.  Robertson, 
47  Tex.  222. 

5.  Richardson  v.  Jones,  12  Gratt. 
(Va.)  53. 

"  Where  the  error  is  of  law,  though 
touching  a  matter  of  fact  apparent 
upon  the  record  and  assignable  as 
error,  and  is  directly  passed  upon  or 
affirmed  by  the  court,  it  can  neither 
be  reversed  nor  corrected  on  such  writ, 
nor  by  motion,  after  the  adjournment 
of  the  term  at  which  it  was  rendered." 
Milan  County  v.  Robertson,  47  Tex. 
222. 

6.  Kemp  57.  Cook,  18  Md.  130;  Milan 
County  V.  Robertson,  47  Tex.  222. 

7.  See  infra.  III.   5.  b.  (6)  Motion. 


8.  McKindley  v.  Buck,  43  111.  488; 
Life  Assoc,  of  America  v.  Fassett,  102 
111.  315;  Beaubien  v.  Hamilton,  4  111. 
213;  Pickett  V.  Legerwood,  7  Pet.  (U. 
S.)  144. 

9.  As  to  proceedings  by  audita  querela 
generally,  see  article  Audita  Querela, 
vol.  3,  p.  113. 

Operation  as  Stay  of  Proceedings.  —  A 
writ  of  audita  querela  does  not  per  se 
stay  proceedings  on  the  execution  dur- 
ing its  pendency,  nor  will  it  operate  as 
a  supersedeas.  Emery  v.  Patton,  9 
Phila.  (Pa.)  125,  30  Leg.  Int.  (Pa.)  192; 
Waddington  v.  Vredenbergh,  2  Johns. 
Cas.  (N.  Y.)  227;  Hunt  v.  Brooks,  18 
Johns.  (N.  Y.)  5;  Langston  v.  Grant,  i 
Salk.  92;  Anonymous,  12  Mod.  105. 

10.  Harper  v.  Kean,  11  S.  &  R.  (Pa.) 
299;  Poultney  v.  Treasurer,  25  Vt. 
168. 

A  County  Court  has  no  jurisdiction 
of  a  writ  of  audita  querela  which  is 
brought  to  vacate  or  in  any  way  affect 
a  judgment  rendered  by  the  Supreme 
Court.     Warner  v.  Crane,  16  Vt.  79. 

11.  Beard  v.  Ketchum,  8  U.  C.  Q.  B. 

523- 

Trustee.  —  A  trustee  against  whom  a 
void  execution  was  issued  upon  judg- 
ment rendered  on  the  trustee  process 
may  sustain  audita  querela  to  set  aside 
such  execution.  Wilson  v.  Flenling, 
16  Vt.  649,  42  Am.  Dec.  531. 

12.  Melton  v.  Howard,  7  How.  (Miss.) 
103;  Herrick  v.  Orange  County  Bank, 
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nonresident  on  constructive  service  in  violation  of  statutory- 
requirements  ;  *  to  set  aside  a  judgment  irregularly  entered  after  a 
discontinuance  or  entered  in  contravention  of  an  agreement  for  a 
continuance ;  *  or  to  obtain  relief  against  a  judgment  in  a  secondary 
or  collateral  action  when  the  original  judgment  has  been  barred, 
reversed,  or  set  aside.'  It  will  also  lie  to  vacate  a  judgment 
rendered  against  an  infant  who  was  not  represented  by  a  guardian  ;* 
against  a  lunatic  who  was  not  thus  represented ;  *  or  to  set  aside 
a  judgment  from  which  an  appeal  Was  wrongfully  denied  by  an 
inferior  court.*  The  proceeding  by  writ  of  audita  querela  for  the 
purpose  of  vacating  a  judgment  is  as  a  general  rule  superseded  in 
the  United  States  by  the  more  summary  method  of  application 
for  relief  by  motion  upon  notice  to  the  adverse  party.''  In  at 
least  two  states,  however,  the  writ  is  still  used.® 

(3)  Bill  of  Review.  —  As  to  the  manner  of  applying  for  the 
vacation  of  a  decree  by  a  bill  of  review,  which  is  the  proper 
method  where  the  old  forms  of  equity  practice  are  still  used,  see 
article  BILLS  OF  Review,  vol.  3,  p.  569. 

(4)  Direct  Action. — In  some  jurisdictions  the  vacation  of  a 
judgment  on  certain  grounds  must  be  obtained  by  a  direct  action 
with  appropriate  pleadings,  brought  for  the  purpose  of  annulling 
such  judgment.®     In  these  states,   where  an  action    has   been 


27  Vt.  584;  Gleason  v.  Peck,  12  Vt.  56; 
Titlemore  v.  Wainwright,  16  Vt.  173; 
Starbird  v.  Moore,  21  Vt.  529. 

This  rule  is  not  altered  by  the  fact 
that  one  of  the  defendants  was  a  party 
to  the  fraud  which  vitiates  the  judg- 
ment; he  must  still  join  in  the  writ. 
Titlemore  v.  Wainwright,  16  Vt.  173. 

Joint  Action  on  Different  Grounds  of 
Complaint.  —  A  joint  action  of  audita 
querela  cannot  be  maintained  by  a 
principal  defendant  and  a  trustee  to 
vacate  the  judgments  rendered  against 
them  respectively,  in  a  suit  brought  by 
way  of  the  trustee  process,  when  their 
grounds  of  complaint  are  wholly  differ- 
ent, and  the  judgments  if  vacated  must 
be  vacated  on  different  grounds.  John- 
son V.  Plimpton,  30  Vt.  420. 

1.  Folan  V.  Folan,  59  Me.  566;  Ding- 
man  V.  Myers,  13  Gray  (Mass.)  i; 
Marvin  v.  Wilkins,  i  Aik.  (Vt.)  107; 
Alexander  v.  Abbott,  21  Vt.  476;  Whit- 
ney V.  Silver,  22  Vt.  634;  Eastman  v 
Waterman,  26  Vt.  494;  Harmon  v.  Mar- 
tin, 52  Vt.  255. 

2.  Crawford  v.  Cheney,  12  Vt.  567; 
Paddleford  v.  Bancroft,  22  Vt.  529: 
Pike  V.  Hill,  15  Vt.  183;  Hawley  v. 
Mead,  52  Vt.  343;  Kimball  v.  Randall, 
56  Vt.  558. 

3.  Wilson  V.  Watson,  Pet.  (C.  C.)  269; 
Barnes  v.  Worlich,  Yelv.  59. 


4.  Judd  V.  Downing,  Brayt.  (Vt.)  27; 
Starbird  v.  Moore,  21  Vt.  529. 
6.  Lincoln  v.  Flint,  18  Vt.  247. 

6.  Foreign  Judgment. — When  a  foreign 
judgment  has  been  reversed  by  the 
foreign  appellate  tribunal,  the  defend- 
ant in  an  action  brought  in  the  mean- 
time on  that  judgment  in  another 
jurisdiction  may  have  redress  by  audita 
querela.  Merchants'  Ins.  Co.  v.  De 
Wolf,  33  Pa.  St.  45. 

7.  Job  V.  Walker,  3  Md.  129;  Huston 
V.  Ditto,  20  Md.  305;  Smock  v.  Dade,  5 
Rand.  (Va.)  639;  Longworth  v.  Screven, 
2  Hill  L.  (S.  Car.)  298;  Dunlap  v.  Clie- 
ments,  18  Ala.  778;  Chambers  v.  Neal, 
13  B.  Mon.  (Ky.)  256;  Marsh  v.  Hay- 
wood, 6  Humph.  (Tenn.)  210;  McMil- 
lan V.  Baker,  20  Kan.  50;  McDonald  v. 
Falvey,  18  Wis.  575. 

8.  In  Vermont  and  Massacliusetts  the 
writ  of  audita  querela  seems  still  to  be 
used  with  great  frequency.  See  cita- 
tions in  preceding  notes. 

9.  Dugan  v.  McGlann,  60  Ga.  353; 
Dobbins  v.  McNamara,  113  Ind.  54; 
Cain  V.  Goda,  84  Ind.  209;  Leary  v. 
Dyson,  98  Ind.  317;  Hogg  v.  Link,  90 
Ind.  346;  Scudder  v.  Jones,  134  Ind. 
547;  Fowler' z/.  Poor,  93  N.  Car.  466; 
Williamson  v.  Harlman,  92  N.  Car. 
236;  Burgess  v.  Kirby,  94  N.  Car.  575; 
Smith  V.  Fort,  105  N.  Car.  446. 
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determined  by  final  judgment,  a  new  action  and  not  a  motion  in 
the  case  is  the  proper  method  to  attack  the  judgment  for  fraud  ;  * 
where  no  process  has  been  served  and  no  jurisdiction  acquired;* 
or  for  accident  or  mistake,  unmixed  with  the  negHgence  or  fault 


In  some  jurisdictions  a  judgment 
may  be  vacated  for  fraud,  accident,  or 
mistake  unmixed  with  the  negligence 
or  fault  of  the  complaining  party,  by  a 
decree  in  chancery,  or  in  a  court  of  law 
with  appropriate  pleadings,  but  cannot 
be  set  aside  on  either  of  these  grounds 
on  motion.  Dugan  v.  McGlann,  60 
Ga.  353.  In  this  case  the  court  said: 
"  Unless  it  appears  on  the  face  of  the 
judgment  that  it  is  void,  or  that  the 
pleadings  are  so  defective  that  no  legal 
judgment  could  have  been  rendered  in 
the  case,  a  judgment  cannot,  as  a  gen- 
eral rule,  be  set  aside  on  motion. 
There  is  nothing  apparent  on  the  face 
of  the  judgment  rendered  by  the  court 
on  the  19th  of  March,  1877,  nor  in  the 
pleadings,  going  to  show  that  judg- 
ment to  be  void.  The  judgment  of  a 
court  of  competent  jurisdiction  may  be 
set  aside  for  fraud,  accident,  or  mis- 
take, unmixed  with  the  negligence  or 
fault  of  the  complaining  party,  by  a 
decree  in  chancery,  or  in  a  court  of 
law,  under  our  practice,  by  appropriate 
pleadings,  and  by  making  the  neces- 
sary parties  to  the  proceeding  for  that 
purpose,  but  cannot  be  set  aside  upon 
either  of  those  grounds  upon  motion, 
as  was  done  in  this  case." 

In  California  when  a  judgment  is  not 
void  upon  its  face  the  court  has  no 
power  to  set  aside  on  motion  unless  the 
motion  is  made  within  reasonable 
time;  but  resort  should  be  had  to  an 
action  and  all  the  parties  interested 
should  be  notified  and  have  an  oppor- 
tunity to  be  heard.  People  v.  Temple, 
103  Cal.  447;  People  v.  Goodhue,  80 
Cal.  199;  People  v.  Harrison,  84  Cal. 
607;  Moore  v.  Superior  Ct.,  86  Cal. 495; 
Jacks  V.  Baldez,  97  Cal.  91. 

1.  Earle  v.  Earle,  91  Ind.  27;  Keck 
V.  Werder,  46  N.  Y.  Super.  Ct.  339; 
Jennison  v.  Haire,  29  Mich.  208;  Fowler 
V.  Poor,  93  N.  Car.  466;  Williamson  v. 
Hartman,  92  N.  Car.  236;  Burgess 
V.  Kirby,  94  N.  Car.  575;  Carter  v. 
Rountree,  109  N.  Car.  29;  Bost  v.  Las- 
eiter,  105  N.  Car,  495;  Syme  v.  Trice, 
96  N.  Car.  243;  King  v.  Wilmington, 
etc.,  R,  Co.,  112  N.  Car.  318;  Uzzle  v. 
Vinson,  iii  N.  Car.  139;  Smallwood 
V.  Trenwith,  no  N.  Car.  91;  Sharp  v. 


Danville,  etc.,  R.  Co  ,  106  N.  Car.  308; 
Johnston  v.  Danville,  etc.,  R.  Co.,  106 
N.  Car.  322;  Smith  v.  Fort,  105  N.  Car. 
446.  See  also  Hogg  v.  Link,  90  Ind. 
346. 

Bill  in  Eqnity.  —  Fraud  in  the  pro- 
curement of  a  judgment  constitutes 
ground  for  a  direct  attack  upon  the 
judgment  by  a  party  thereto  by  an  ap- 
plication corresponding  to  an  original 
l)ill  in  equity.  Hogg  v.  Link,  90  Ind. 
346. 

Where  a  Decree  or  Judgment  for  a  Judi- 
cial Sale  of  land  is  fraudulent  the  rem- 
edy is  not  by  motion  after  the  original 
action  is  ended,  but  by  an  independent 
action  alleging  fraud  and  demanding 
appropriate  relief  as  against  all  the 
parties  as  to  whom  or  against  whom 
the  cause  of  action  exists  by  reason  of 
such  fraud.  Smith  v.  Fort,  105  N. 
Car.  446. 

Motion  Fending  Suit  in  Equity.  — 
Where  it  is  claimed  that  a  judgment 
has  been  obtained  by  fraud  the  proper 
remedy  after  the  lapse  of  five  or  six 
years  is  not  a  motion  based  on  ex  parte 
affidavits  to  set  it  aside,  but  resort 
should  be  had  to  an  original  suit, 
where  a  distinct  issue  may  be  made  by 
pleadings  and  tried  upon  oral  exami- 
nation of  witnesses;  and  an  order  set- 
ting aside  a  judgment  on  such  a  mo- 
tion, made  after  the  lapse  of  such  a 
period,  and  while  a  suit  in  equity  in 
which  considerable  progress  has  been 
made  and  in  which  like  relief  is 
sought  is  still  pending,  is  erroneous. 
Jennison  v.  Haire,  29  Mich.  207. 

2.  Dobbins  v.  McNamara,  113  Ind. 
54.  See  also  article  Defaults,  vol.  6, 
p.  I. 

Action  Sather  than  Motion.  —  In 
Scudder  v.  Jones,  134  Ind.  547,  it  was 
held  that  where  a  final  order  or  judg- 
ment is  assailed  because  jurisdiction  cf 
a  person  was  not  acquired,  it  is  proper 
to  attack  the  proceeding  by  a  com- 
plaint, rather  than  by  motion. 

Issues.  —  In  such  a  proceeding  the 
defendant  thereto  is  entitled  to  an- 
swer, and  issues  may  be  formed  as  in 
ordinary  cases  of  equitable  jurisdic- 
tion. Dobbins  v.  McNarhara,  113 
Ind.  54. 
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of  the  complainant.*  The  mere  fact  that  a  judgment  was 
obtained  by  fraud  does  not  make  it  irregular  so  as  to  allow  of 
its  vacation  by  motion  after  the  determination  of  the  action,* 
although,  in  accordance  with  the  rules  of  other  jurisdictions,  an 
interlocutory  judgment  may  be  impeached  for  fraud  by  motion 
filed  in  the  cause,' 

Parties.  —  In  an  action  to  annul  the  judgment  all  the  parties  to 
the  proceeding  sought  to  be  avoided  are  necessary  parties.* 

(5)  Statutory  Proceedings  by  Complaint  and  Summons.  —  I-n  a 
few  states  it  is  provided  by  statute  that  the  proceedings  to  vacate 
or  set  aside  a  judgment  in  the  court  in  which  it  was  rendered, 
after  the  expiration  of  the  term,  upon  certain  grounds  therein 
enumerated,  shall  be  by  verified  complaint  or  petition,  and  not 
by  motion,  and  that  on  such  complaint  or  petition  a  summons 
shall  issue  and  be  served,  and  other  proceedings  be  had,  as  in  an 
action  at  law.* 

(6)  Motion  —  (a)  In  General.  —  By  the  statutes  of  many  states 
judgments  may  be  vacated  upon  motion,*  and  since  the  enact- 


1.  Dugan  V.  McGlann,  60  Ga.  353. 

2.  Williamson  v.  Hartman  92  N. 
Car.  236. 

3.  Williamson  v.  Hartman,  92  N. 
Car.  236;  Fowler  v.  Poor,  93  N.  Car. 
466;    Burgess    v.    Kirby,   94    N.   Car. 

575. 

4.  Haggerty  v.  Phillips,  21  La.  Ann. 
729. 

5.  Johnson  v.  Campbell,  52  Ark.  316; 
Boyd  V.  Roane,  49  Ark.  397;  Rush  v. 
Rush,  46  Iowa  648;  Turner  v.  Keokuk 
First  Nat.  Bank,  30  Iowa  191;  Dullard 
V.  Phelan,  83  Iowa  471;  Ralston  v. 
Wells,  49  Ohio  St.  298;  O'Neill's  Es- 
tate, 90  Wis.  480. 

For  Fraud.  —  In  Ralston  v.  Wells,  49 
Ohio  St.  298,  it  was  held  that  false  rep- 
resentations upon  asking  the  entry  of 
a  judgment  in  the  absence  of  counsel 
for  the  opposite  party,  that  such  coun- 
sel assented  to  its  entry,  constituted  a 
fraud  and  not  a  mere  irregularity,  and 
the  proper  proceeding  to  procure  a  va- 
cation of  the  judgment  was  not  by  mo- 
tion, but  by  verified  petition  under 
Rev.  Stat.  Ohio,  §  5358. 
.  Statutory  Method  Exclusive.  —  In 
Johnson  v.  Campbell,  52  Ark.  316,  it 
was  held  that  a  judgment  of  the  Cir- 
cuit Court  cannot  be  vacated  therein 
after  the  expiration  of  the  term  at 
which  it  is  rendered,  except  upon  com- 
plaint filed  in  accordance  with  the  pro- 
visions of  Mansf.  Dig.,  §  3909,  and 
that  where  a  petition  to  set  aside  a  de- 
cree is  presented  only  by  way  of  excep- 
tions to  the  report  of  a  sale  it  should  be 


rejected.  See  also  Turner  r.  Vaughan, 
33  Ark.  454;  State  Nat.  Bank  v.  Neel, 
53  Ark.  no. 

Form  of  Application.  —  Where  an  ap- 
plication for  a  new  trial,  made  more 
than  three  days  after  judgment,  is  by 
motion,  but  is  styled  a  petition,  and 
contains  statements  and  demands  for 
relief  which  would  be  proper  in  a  peti- 
tion, it  will  be  deemed  sufficient,  espe- 
cially where  objection  thereto  was  not 
made  in  the  court  below.  Council 
Bluffs  L.  &  T.  Co.  !».  Jennings,  81  Iowa 
470.  See  also  Storm  Lake  v.  Iowa 
Falls,  etc.,  R.  Co.,  62  Iowa  218. 

Objections  Waived.  —  A  motion  at  the 
succeeding  term  to  set  aside  or  open 
up  a  judgment  to  allow  the  defendant 
to  defend  cannot  be  questioned  on  the 
ground  that  a  formal  complafnt  was 
not  filed,  after  appearance  without  ob- 
jection to  the  form  of  proceeding  and 
after  disposal  of  the  motion.  Beatty 
7K  O'Connor,  106  Ind.  81. 

6.  California.  —  Imlay  v.  Carpentier, 
14  Cal.  173;  McKipley  v.  Tuttle,  34 
Cal.  235;  Jacks  v.  Baldez,  97  Cal.  91; 
Ward  V.  Ward,  59  Cal.  139. 

Dakota.  —  Beach  v.  Beach,  6  Dakota 

371. 

Illinois.  —  Gardner  v.  Bunn,  132  111. 
403;  Atkinson  v.  Foster,  134  111.  472; 
Rising  V.  Brainard,  36  111.  79;  Munford 
V.  Tolman,  157  111.  258. 

Indiana.  —  Frazier  i\  Willianib,  18 
Ind.  416;  Coon  v.  Welborn,  83  Ind. 
230;  HoUinger  v.  Reeme,  138  Ind.  363. 

Missouri.  —  Downing  v.  Still,  43  Mo. 
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ment  of  these  statutes  the  writs  of  audita  querela  and  coram  nobis 
have  in  most  jurisdictions  fallen  into  disuse.  The  remedy  by  a 
motion  supported  by  affidavit  and  accompanied  by  a  notice  to 
the  opposite  party  is  more  speedy  and  simple  and  equally  effica- 
cious, as  a  motion  to  vacate  the  judgment  may  be  made  for  any 
of  the  matters  for  which  such  writs  under  the  old  practice 
would  lie.* 

Irregularities.  —  Where  it  is  sought  to  set  aside  a  judgment  on 
the  ground  of  irregularity,  a  motion  in  the  cause,  and  not  a  new 
action,  is  the  appropriate  remedy.*  A  judgment  cannot  be  col- 
judgment  can  be  vacated  upon  motion 
only  when  it  is  void  upon  its  face.  See 
also  as  holding  that  the  motion  must 
be  grounded  upon  defects  apparent  on 
the  face  of  the  record,  Artope  v.  Bar- 
ker, 74  Ga.  462;  Clark's  Cove  Guano 
Co.  V.  Steed,  92  Ga.  440;  Hall  v.  West 
Chester  Pub.  Co.,  180  Pa.  St.  561;  Ger- 
mantown  Brewing  Co.  v.  Booth,  162 
Pa.  St.  100;  Philadelphia,  etc.,  R.  Co. 
V.  Snowdon,  161  Pa.  St.  201;  Philadel- 
phia V.  Jenkins,  162  Pa.  St.  451;  Com. 
V.  Joyce,  40  W.  N.  C.  (Pa.)  191;  Yates 
V.  Gridley,  16  S.  Car.  500. 

Distinguished  from  Motion  in  Arrest.  — 
A  motion  to  set  aside  a  judgment,  like 
a  motion  in  arrest,  must  be  grounded 
on  defects  apparent  on  the  face  of  the 
record,  which  are  not  amendable.  It 
differs  from  a  motion  in  arrest  only 
in  that  the  latter  must  be  made  dur- 
ing the  term  when  the  judgment  was 
rendered,  while  a  motion  to  set  aside  a 
judgment  can  be  made  at  any  time 
within  the  period  of  the  statute  of  limi- 
tations. Artope  V.  Barker,  74  Ga.  462. 
Motion  a  Direct  Attack.  —  In  Reinhart 
V.  Lugo,  86  Cal.  395,  it  was  held  that 
a  motion  to  vacate  a  judgment  on  the 
ground  that  it  is  void  is  a  direct  and 
not  a  collateral  attack.  See  also,  lo 
the  same  effect.  People  v.  MuUan,  65 
Cal.  396;  People  v.  Greene,  74  Cal.  400. 
Motion  Not  Part  of  Judgment  Boll.  — 
The  motion  to  set  aside  a  judgment  in 
the  court  below  is  not  part  of  the  judg- 
ment roll.  Miller  v.  Seybert,  4  Colo. 
352. 

Supersedeas  of  Judgment.  —  In  Menv 
phis  V.  Brown,  94  U.  S.  715,  it  was  held 
that  a  motion  during  the  term  to  set 
aside  a  judgment  suspends  the  opera- 
tion of  that  judgment  so  that  it  does 
not  take  final  effect  until  the  motion  is 
disposed  of.  See  also  Brockett  v. 
Brockett,  2  How.  (U.  S.)  238. 

1.  Ward  V.  Ward,  59  Cal.  139. 

2.  Missouri.  —  Downing  v.  Still,  43 
Mo.   309;    State  v.  Scott,    104  Mo.   26; 


309;  State  V.  Scott,  104  Mo.  26;  Hirsh 
V.  Weisberger,  44  Mo.  App.  506. 

New  York.  —  Fullan  v.  Hooper,  66 
How.  Pr.  (N.  Y.  Supreme  Ct.)  75; 
Baker  v.  Judges,  4  Johns.  (N.  Y.)  igi; 
Derham  v.  Lee,  47  N.  Y.  Super.  Ct. 
174;  Pitt  T.  Davison,  37  Barb.  (N.  Y.) 
97;  Wortman  v.  Wortman,  17  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  66;  Bulkley  v. 
Bulkley,  6  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)3i3;  Vilas  v.  Plattsburgh,  etc.,  R. 
Co.,  123  N.  Y.  440;  Post  V.  Charles- 
worth,  66  Hun  (N.  Y.)  256;  Gilman  v. 
Tucker,  57  N.  Y.  Super.  Ct.  324. 

North  Carolina.  —  Albertson  v.  Wil- 
liams, 97  N.  Car.  264;  Vaughan  v. 
Gooch,  92  N.  Car.  524;  Everett  v.  Rey- 
nolds, 114  N.  Car.  366;  Carter  v.  Roun- 
tree,  109  N.  Car.  29;  McLaurin  v. 
McLaurin,  106  N.  Car.  331;  Morris 
V.  White,  96  N.  Car.  91;  Williamson  v. 
Hartman,  92  N.  Car.  236;  Syme  v. 
Trice,  96  N.  Car.  343;  Neville  v.  Pope, 
95  N.  Car.  346;  Grant  v.  Harrell,  109 
N.  Car.  78;  Knott  v.  Taylor,  99  N. 
Car.  511;  Fowler  v.  Poor.  93  N.  Car. 
466;  Burgess  v.  Kirby,  94  N.  Car.  575. 

Ohio.  —  Fox  V.  Lima  Nat.  Bank,  (C. 
PI.)  25  Ohio  L,  J.  28. 

Pennsylvania.  —  Volkenand  z>.  Drum, 
6  Kulp  (Pa.)  153;  Flanigen  v.  Phila- 
delphia, 51  Pa.  St.  491. 

South  Carolina.  —  Drake  v.  Stead- 
man,  46  S.  Car.  474. 

South  Dakota.  —  Willsie  v.  Rapid 
Valley  Horse-Ranch  R.  Co.,  7  S.  Dak. 
114. 

Utah.  —  Thomas  v.  Morris,  8  Utah 
284. 

IVashington.  —  Belles  v.  Carroll,  6 
Wash.  131. 

IVisconsin.  —  Reid  v.  Case,  14  Wis. 
429. 

Wyoming.  —  Iba  z/.  Central  Assoc,  5 
Wyoming  355. 

Judgment  Must  Be  Void  on  Its  Face,  — 
In  Jacks  v.  Baldez.  97  Cal.  91,  it  was 
held  that  aside  from  the  power  granted 
by    Code    Civ.    Pro.    Cal.,    §    473,    a 
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laterally  attacked  for  irregularity  except  for  such  as  renders  it 
absolutely  void.* 

Judgment  Obtained  by  Fraud.  —  In  some  jurisdictions  it  is  held  that 
where  a  judgment  has  been  obtained  by  fraud  no  action  is  neces- 
sar}',  and  it  may  be  vacated  on  motion,*  while  in  others  it  is  held 
that  while  this  may  be  done  where  the  judgment  is  interlocutory, 
yet  where  the  judgment  is  final  it  must  be  vacated  by  a  new 
action.' 

Want  of  Jurisdiction.  —  Where  want  of  jurisdiction  does  not  appear 
on  the  record,  a  judgment  must  be  vacated  on  such  ground  by  a 
motion  in  the  case  in  which  such  judgment  was  rendered.* 


Hirsh    V.    Weisberger,    44    Mo.    App. 
506. 

New  York.  —  Derham  v.  Lee,  47  N. 
Y.  Super.  Ct.  174;  Pitt  v.  Davison,  37 
Barb.  (N.  Y.)  97. 

North  Carolina.  —  Morris  v.  White, 
q6  N.  Car.  91;  Syme  v.  Trice,  96  N. 
Car.  243;  Neville  v.  Pope,  95  N.  Car. 
346;  Carter  v.  Rountree,  log  N,  Car. 
29;  Grant  v.  Harrell,  109  N.  Car.  78; 
Knott  V.  Taylor,  99  N.  Car.  511 ;  Fowler 
z/.  Poor,  93  N.  Car.  466;  Burgess  v. 
Kirby,  94  N.  Car.  575. 

Pennsylvania.  —  Volkenand  v.  Drum, 
6  Kulp  (Pa.)  153. 

Washington.  —  Belles  v.  Carroll,  6 
Wash.  131. 

On  Motion  of  Successful  Party.  —  In 
Downing  v.  Still,  43  Mo.  309,  it  was 
held  that  a  party  in  whose  favor  a  vol- 
untary judgment  has  been  entered,  but 
so  loosely  and  irregularly  as  to  deprive 
him  of  his  rights,  may  have  it  set  aside 
on  motion  and  is  not  driven  to  a  bill  in 
equity  or  to  a  writ  of  error. 

Objection  Not  Available  on  Appeal. — 
The  objection  that  a  judgment  could 
not  be  regularly  entered  cannot  be 
heard  for  the  first  time  on  an  appeal 
from  the  judgment.  Such  question 
should  have  been  raised  by  motion. 
Derham  v.  Lee,  47  N.  Y.  Super.  Ct. 
174.  See  also,  as  to  a  judgment  regu- 
larly entered  by  default.  Belles  v.  Car- 
roll, 6  Wash.  131. 

1.  Burgess  v.  Kirby,  94  N.  Car.  575, 

Irregular  Judgment  on  Pleading.  — 
Where  a  judgment  has  been  rendered 
on  the  pleadings  without  examining  the 
question  of  fact  at  issue  in  the  plead- 
ings a  motion  to  set  aside  a  judgment, 
and  not  for  a  new  trial,  is  the  proper 
remedy.  Iba  v.  Central  Assoc,  5 
Wyoming  355. 

Judgement  Confessed  in  Violation  of  In- 
junction. —  Where  a  judgment  has  been 
confessed  in  violation  of  a  temporary 


injunction  restraining  the  defendant 
from  encumbering  his  property,  the 
court  in  which  the  judgment  was  con- 
fessed should,  on  motion,  vacate  it  and 
set  it  aside.  Willsie  v.  Rapid  Valley 
Horse-Ranch  Co.,  7  S.  Dak.  114. 

Motion  Distingoished  from  Coram  Nobis. 
—  In  Missouri  it  is  held  that  a  proceed- 
ing under  Rev.  Stat.  i88g,  §  2235,  to 
set  aside  a  judgment  for  irregularity 
lies  for  an  irregularity  which  appears 
upon  the  face  of  the  record;  a  proceed- 
ing in  the  nature  of  a  writ  of  error 
coram  nobis  is  grounded  upon  latent 
errors  of  fact,  invalidating  the  judg- 
ment, which  do  not  appear  on  the  face 
of  the  record,  but  must  be  brought  to 
the  attention  of  the  court  by  evidence  ■ 
aliunde.  Hirsh  v.  Weisberger,  44  Mo. 
App.  506. 

2.  Beach  v.  Beach,  6  Dakota  371. 
Effect  of  Pendency  of  Another  Action.  — 

Under  the  rule  that  a  person  has  no 
right  to  prosecute  concurrent  remedies 
at  the  same  time  in  different  courts  for 
the  same  relief,  it  was  held  in  Hay  v. 
Cole,  90  Hun  (N.  Y.)  258,  that  a  de- 
fendant may  not  move  to  set  aside  a 
judgment  while  an  action  by  him  is 
pending  in  another  court  for  the  same 
purpose.  See  also  McLaren  v.  Mc- 
Laren, 6  Wend.  (N.  Y.)  537,  in  which 
case  it  was  held  that  the  Supreme  Court 
would  not  entertain  a  motion  to  set 
aside  a  judgment  for  fraud  where  it 
appeared  that  the  same  matter  was 
pending  in  chancery. 

3.  Judgment  by  Consent.  —  If  an  order 
or  judgment  by  consent  be  interlocu- 
tory it  may  be  corrected  for  fraud  by 
motion;  if  final,  by  a  new  action. 
Vaughan  v.  Gooch,  92  N.  Car.  524. 
See  also  supra.  III.  5.  b.  (i^  Direct  Ac- 
tion. 

4.  Drake  v.  Steadman,  46  S.  Car. 
474;  Grant  v.  Harrell,  109  N.  Car.  78. 

Independent  Action  Not  Proper.  —  la 
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Judgment  upon  Unauthorized  Appearance  of  Attorney.  —  Relief  from  a 
judgment  rendered  against  a  party  upon  the  unauthorized  appear- 
ance of  an  attorney  in  his  name,  in  the  absence  of  special  circum- 
stances necessitating  a  resort  to  a  court  of  equity,  may  be  sought 
only  by  motion  in  the  action  in  which  the  unauthorized  appear- 
ance was  entered.* 

Eemedy  by  Appeal.  —  Where  a  judgment,  entered  in  strict  accord- 
ance with  the  order  of  the  court,  departs  from  or  exceeds  the 
relief  demanded  in  the  complaint,  the  proper  remedy  is  by  appeal 
from  the  judgment,  and  not  by  a  motion  to  vacate  and  set  it 
aside;  *  and  the  same  is  true  of  a  judgment  on  a  cause  of  action 
barred  by  limitations,  where  the  court  had  jurisdiction  of  the 
parties  and  subject-matter,*  and  of  a  judgment  against  an  infant.* 
The  reception  of  improper  evidence  upon  granting  a  nonsuit  can- 
not be  reviewed  on  a  special  motion  on  affidavit.  The  remedy  is 
a  bill  of  exceptions  or  case  made.* 

(b)  Where  Made.  —  As  a  general  rule  a  motion  to  vacate  or  set 
aside  a  judgment  should  be  made  in  the  county  in  which  the 
judgment  was  rendered,®  and  no  court  without  such  county  has 


Grant  v.  Harrell,  109  N.  Car.  78,  it  was 
held  that  a  motion  in  the  cause,  and 
not  a  new  action,  is  the  remedy  for 
relief  against  a  final  judgment  and  a 
special  proceeding  for  an  alleged  fail- 
ure to  serve  summons. 

Insufficient  Service  by  Publication.  — 
No  action  is  necessary  to  set  aside  a 
judgment  founded  on  insufficient  serv- 
ice by  publication.  Such  judgment 
being  void,  a  motion  to  vacate  is  the 
proper  remedy.  Beach  v.  Beach,  6 
Dakota  371.  See  also,  to  the  same 
cfi^ect,  Wortman  v.  Wortman,  17  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  66;  Bulkley  v. 
Bulkley,  6  Abb.   Pr.  (N.  Y.  Supreme 

Ct.)  313. 

1.  Vilas  V.  Plattsburgh.  etc.,  R.  Co., 
123  N.  Y.  440;  Post  V.  Charles  worth,  66 
Hun  (N.  Y.)  256;  Oilman  v.  Tucker,  57 
N.  Y.  Super.  Ct.  324. 

Suit  for  Injunction  Improper.  —  Relief 
by  a  defendant  against  a  judgment 
obtained  through  the  unauthorized  ap- 
pearance of  an  attorney  should  be 
sought  in  the  original  cause  by  way 
of  an  application  therein  for  a  stay  of 
proceedings  and  a  hearing  upon  the 
merits,  and  not  by  way  of  a  collateral 
proceeding  for  an  injunction.  HoUin- 
ger  V.  Reeme,  138  Ind.  363;  Coon  v. 
Welborn,  83  Ind.  332. 

2.  Palmer  v.  Zumbrota  Bank,  65 
Minn.  90. 

3.  Carlson  v.  Phinney,  56  Minn.  476. 
Decision  of  Commissioners.  —  In  Howe 

V.   Newbegin,  34   Me.   15,  it  was  held 


that  a  decision  of  commissioners  (under 
Rev.  Stat.  Me.,  c.  148,  g  10)  appointed 
to  ascertain  whether  execution  should 
run  against  property  only  was  in  the 
nature  of  a  judgment  by  a  judicial  tri- 
bunal and  could  not  be  vacated  or  set 
aside  on  motion. 

4.  Ogden  v.  Stevens,  98  Ky.  564. 

5.  Craig  v.  Fanning,  6  How.  Pr.  (N. 
Y.  Supreme  Ct.)  336. 

6.  Skinner  v.  Terry,  107  N.  Car.  103; 
Godwin  v.  Monds,  loi  N.  Car.  354; 
Taylor  v.  Pope,  loi  N.  Car.  368.  See 
also  supra.  III.  1.  Jurisdiction  to  Vacate. 

In  Louisiana  it  is  held  that  a  suit  to 
annul  a  judgment  should  be  deter, 
mined  by  the  division  in  which  the 
judgment  in  question  was  rendered. 
State  V.  King,  43  La.  Ann.  826. 

In  New  York  it  has  been  held  that 
where,  pending  an  appeal  to  the  Court 
of  Appeals  from  an  order  denying  a 
motion  to  change  the  place  of  trial,  the 
plaintiff  moved  the  trial  and  took  judg- 
ment in  the  county  wherein  the  venue 
was  laid,  a  motion  to  vacate  such 
judgment  should  be  made  in  the  Su- 
preme Court,  not  in  the  Court  of  Ap- 
peals. Veeder  v.  Baker,  83  N.  Y.  163. 
In  this  case  the  court  said:  "We  have 
no  jurisdiction  to  entertain  the  motion. 
The  cause  is  pending  in  the  Supreme 
Court.  We  have  jurisdiction  only  of 
so  much  as  is  brought  here  by  the  ap- 
peal from  the  order.  The  defendant 
should  make  his  motion  in  the  Supreme 
Court,  and  if  he  is  defeated  there,  then 
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jurisdiction  to  hear  and  determine  such  motion  unless  by  consent 
of  the  parties  thereto.* 

Consent  Must  Appear  of  Record.  —  The  consent  necessary  to  give  juris- 
diction to  hear  the  motion  in  another  county  must  affirmatively 
appear  in  the  record.* 

(c)  Eflfect  of  Appearance  to  Move.  —  Where  a  party  makes  a  motion 
in  a  cause  not  limiting  his  appearance  to  a  specific  purpose  he 
will  be  held  to  have  appeared  generally  for  all  purposes. 
A  special  appearance  may  be  made,  however,  for  the  purpose  of 
vacating  a  judgment,  and  such  a  special  appearance  will  not 
render  the  judgment  valid.' 


an  appeal  to  this  court  may  bring  be- 
fore us  the  question  which  he  now 
seeks  to  have  us  consider." 

Power  of  One  Judge  to  Set  Aside  An- 
other's Judgment.  —  Where  a  judgment 
is  rendered  against  a  defendant  in  a 
District  Court  having  two  judges,  by 
one  of  the  judges  thereof,  an  applica- 
tion at  the  same  term  to  vacate  and  set 
aside  such  judgment  on  the  ground 
that  it  was  obtained  upon  a  forged 
waiver  of  service  of  summons  and  con- 
fession of  judgment  may  properly  be 
heard  by  whichever  judge  of  the  court 
is  presiding  at  the  time  when  the  ap- 
plication is  presented.  Dolen  v.  Bu- 
chanan, 43  Neb.  854.  The  court  said: 
"  To  hold  that  the  application  to  vacate 
the  judgment  on  account  of  fraud  can 
only  be  made  to  the  judge  who  ren- 
dered the  original  judgment  would  be 
a  monstrous  doctrine,  one  we  must 
decline  to  adopt.  Although  there  are 
two  judges  of  the  District  Court  of 
Gage  county,  yet  the  one  presiding  has 
the  power  to  make  any  order  or  judg- 
ment in  a  cause;  but  where  one  judge 
has  made  a  ruling,  comity  requires  the 
other  should  respect  it.  That  there  is 
no  conflict  of  decision  in  the  case  at 
bar  is  plain.  We  entertain  no  doubt, 
and  so  decide,  that  the  application  was 
properly  heard." 

1.  Godwin  v.  Monds,  loi  N.  Car.  355; 
Taylor  v.  Pope,  loi  N.  Car.  368;  Mc- 
Neil V.  Hodges,  99  N.  Car.  248. 

"  There  is  no  statutory  provision  that 
confers  upon  a  judge  authority  to  hear 
and  determine  upon  its  merits  a  motion 
to  set  aside  a  judgment  in  an  action 
pending  in  the  Superior  Court  else- 
where than  in  the  county  in  whose 
court  the  action  is  pending,  and  this  can- 
not be  done  in  the  ordinary  course  of 
procedure."  Godwin  v.  Monds,  loi 
N.  Car.  354. 

Motion  in  Vacation  Heard  in  Another 
County. —  In   Skinner  v.  Terry,  107  N. 


Car.  103,  where  it  was  objected  that 
the  motion  was  made  in  vacation  time 
and  heard  in  a  county  other  than  thai 
in  whose  court  the  judgment  was 
given,  the  court  said:  "  This  objection 
would  have  force  but  for  the  fact  that 
it  sufficiently  appears  by  the  record 
that  the  plaintiff  —  the  parties  —  con- 
sented to  allow  it  to  be  thus  made  and 
heard.  It  appears  that  the  plaintiffs 
accepted  service  of  notice  of  the  appli- 
cation, that  the  hearing  was  continued, 
by  consent,  from  day  to  day,  and  that 
the  parties,  both  the  plaintiffs  and 
defendant,  were  represented  by  coun- 
sel, who  argued  the  motion  at  length 
at  the  hearing,  and  no  such  objection 
was  made,  at  all  events  none  ap- 
pears in  the  record.  The  reasonable 
and  strong  implication  is  that  the  par- 
ties consented  to  allow  the  motion  to  be 
made  and  heard  in  vacation,  and  at 
the  place  specified.  By  consent  this 
might  be  done."  See  also,  to  the  same 
effect.  Coates  v.  Wilkes,  94  N.  Car.  174; 
Byman  v.  Powe,  97  N.  Car.  374;  Gate- 
wood  V.  Leak,  99  N.  Car.  363. 

2.  Godwin  v.  Monds,  101  N.  Car. 
354;  Taylor  v.  Pope,  loi  N,  Car.  368; 
Skinner  v.  Terry,  107  N.  Car.  103.  See 
also  Gatewood  v.  Leak,  99  N.  Car. 
363;     Bynum    v.    Powe,    97    N.    Car. 

374- 

3.  See  article  Appearances,  vol.  2,  p. 

637- 
Motion  Not  Acted  Upon,  but  Withdrawn. 

—  In  Danville  First  Nat.  Bank  v.  Cun- 
ningham, 48  Fed.  Rep.  518,  the  court 
said:  "  The  making  and  the  with- 
drawal by  leave  of  the  court  of  defend- 
ant's motion  to  vacate  a  void  judgment 
is  certainly  no  decision  on  the  right 
involved  in  the  controversy  between 
plaintiff  and  defendant  as  presented  in 
this  case.  Nor  is  it  such  an  appearance 
to  the  action  as  will  estop  the  defend- 
ant from  any  other  remedy  or  attack 
upon  the  validity  of  the  judgment." 
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(7)  Election  of  Kennedies.  —  In  those  states  where  it  is  provided 
that  a  direct  action  must  be  brought  to  vacate  a  final  judgment 
for  fraud,*  where  a  judgment  against  several  defendants  is  sought 
to  be  vacated  on  account  of  fraud,  and  some  of  the  defendants 
have  not  been  served  with  process,  the  defendants  not  served  are 
not  confined  to  a  motion  to  vacate  the  judgment  for  such  want 
of  service,  but  may  join  with  the  other  defendants  in  an  action  to 
have  the  judgment  set  aside  for  fraud.* 

(8)  Action  Begun  under  Former  Practice.  —  Where  an  action  is 
begun  before  the  adoption  of  the  code,  and  judgment  is  rendered 
since  its  adoption,  an  application  to  set  aside  the  judgment  as 
irregular  should  be  made  in  the  same  manner  as  if  the  action  had 
been  commenced  since  the  adoption  of  the  code.* 

(9)  Waiver  of  Objection  to  Form  of  Remedy.  —  Where  the 
manner  in  which  an  application  to  vacate  a  judgment  is  made  is 
not  objected  to  at  the  time,  it  has  been  held  that  such  objection 
will  be  considered  waived  and  comes  too  late  on  appeal.*  Thus, 
where  no  objection  is  made  to  the  proceedings  being  by  motion 
instead  of  by  petition,  the  appellate  court  will  consider  the  appli- 
cation as  regular.*     So  also  the  action  of  the  court  in  setting  aside 


Appearance  Does  Not  Validate  Judg- 
ment. —  In  Godfrey  v.  Valentine,  39 
Minn.  336,  it  was  held  that  an  appear- 
ance in  court  after  the  rendition  of  a 
judgment  which  is  void  for  want  of 
jurisdiction  is  not  effectual  to  render 
the  judgment  valid. 

Appearance  to  Move  to  Strike  from 
Socket. —  In  Dorr  v.  Gibboney.  3 
Hughes  (U.  S.)  382,  it  was  held  that  an 
appearance  after  a  decree  was  ren- 
dered, for  the  purpose  of  moving  to 
strike  the  case  from  the  docket,  was  not 
such  an  appearance  as  would  waive  de- 
fects in  the  previous  service  or  validate 
a  decree  totally  void. 

1.  See  supra,  III.  5.  b.  (4)  Direct 
Action. 

2.  Steele  v.  Duncan,  47  Kan.  511,  in 
which  case  the  court  said:  "  The  action 
is  manifestly  brought  to  set  aside  the 
judgment  for  '  fraud  practiced  by  the 
successful  party  in  obtaining  the  judg- 
ment.' The  allegations  of  fraud  apply 
to  those  not  served  as  well  as  to  those 
who  were  served;  and  all  of  the  de- 
fendants in  error  were  affected  by  the 
fraud  as  alleged  to  have  been  practiced, 
and  all  are  entitled  to  relief  against  the 
judgment  so  obtained.  The  objection 
of  misjoinder  cannot,  therefore,  be 
sustained." 

3.  Knott  V.  Taylor,  99  N.  Car.  511. 
In  this  case  the  court  said:  "  The 
plaintiffs  contend,  however,  that  they 


seek  relief  by  injunction  against  the 
execution  in  the  hands  of  the  defend- 
ant sheriff,  and  as  the  action  of  eject- 
ment in  which  it  issued  was  brought 
before  the  Code  of  Civil  Procedure 
was  enacted,  the  latter  does  not  apply 
to  it,  and  the  court  cannot  grant  such 
relief  in  that  action.  This  is  a  mis- 
apprehension of  the  provisions  of  the 
statute  (Bat.  Rev.,  c.  17,  §  402)  appli- 
cable. It  is  true  that  it  provides  that 
such  '  suits  shall  be  proceeded  in  and 
tried  under  the  existing  laws  and  rules 
applicable  thereto,'  at  and  before  the 
time  the  Code  of  Civil  Procedure  took 
effect,  but  it  further  provides  that 
'  after  final  judgment  shall  be  rendered 
therein  the  clerk  shall  enter  such 
judgment  on  the  execution  docket 
required  to  be  kept  by  him,  and  the 
subsequent  proceedings  shall  be  as 
provided  for  actions  hereafter  to  be 
commenced.'  The  judgment  in  ques- 
tion had  been  rendered  in  the  action  of 
ejectment,  and  the  relief  sought  after 
judgment  might  —  ought  —  to  have 
been  applied  for  just  as  if  the  action  had 
been  brought  subsequent  to  the  enact- 
ment of  the  Code  of  Civil  Procedure." 

4.  Storm  Lake  v.  Iowa  Falls,  etc., 
R.  Co.,  62  Iowa  218;  Callanan  v.  yEtna 
Nat.  Bank,  84  Iowa  8;  Pollock  ».  Boyd, 
36  Neb.  369. 

5.  Callanan  v.  y£tna  Nat.  Bank,  84 
Iowa  8. 
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a  judgment  upon  a  petition  instead  of  a  motion  will  be  considered 
a  mere  irregularity,  and  the  irregular  order  will  not  be  void  for 
want  of  jurisdiction.* 

c.  Time  of  Application  —  (i)  In  General.  —  Since,  as  has 
been  seen,  a  judgment  remains  entirely  under  the  control  of  the 
court  rendering  it  during  the  term  at  which  it  was  rendered,  a 
motion  to  vacate  or  set  aside  such  judgment  should,  ordinarily, 
be  made  during  such  term.* 

At  Earliest  Opportunity.  —  Where  it  is  sought  to  set  aside  a  judg- 
ment for  a  mere  technical  irregularity,  and  not  a  matter  of  sub- 
stance, the  application,  being  without  merits,  must  be  made  at 
the  first  opportunity.* 

Before  Other  Steps  Are  Taken.  —  According  to  some  decisions,  in  order 


1.  Pollock  V.  Boyd,  36  Neb.  369. 
Harmless  Errors  in  Vacating  Judgment. 

—  Mere  irregularities  in  the  method  of 
obtaining  the  vacation  of  a  judgment 
wrongfully  obtained,  and  to  which  no 
objections  were  made,, will  not  defeat 
the  order  vacating  such  judgment. 
Boston  L.  &  T.  Co.  v.  Organ,  53  Kan. 
386. 

Motion  Treated  Erroneously  as  Inde- 
pendent Action.  —  In  Smith  v.  Fort,  105 
N.  Car.  446,  it  was  held  that  where  a 
motion  in  a  cause  which  had  been 
terminated  by  final  judgment  was  made 
upon  notice  to  the  parties,  and  sup- 
ported by  affidavits,  but  no  pleadings 
had  been  filed  or  issues  joined,  or  any 
consent  entered  to  treat  the  motion  as 
an  independent  action,  it  was  error  in 
the  court,  of  its  own  motion  and  in  its 
discretion,  so  to  consider  and  dispose  of 
it,  and  the  Supreme  Court  will  ex  mero 
motu  correct  such  error.  In  this  case 
the  court  said:  "  It  is  true  the  parties 
did  not  except  specially  to  the  course 
of  informal  procedure  adopted  by  the 
court,  but  we  may,  as  we  do,  ex  mero 
motu,  take  notice  of  it  and  declare  that 
it  cannot  be  allowed  to  prevail.  Long 
V.  Jarratt,  94  N.  Car.  443.  The  court 
should  have  simply  dismissed  the 
plaintiffs'  motion,  leaving  them  to 
adopt  such  other  remedy  as  counsel 
might  advise." 

2.  See  supra,  II.  I.  During  Term. 
As  to  time  of  motions  generally,  see 
article  Motions,  vol.  14,  p.  99. 

3.  I  Tidd's  Prac.  (9th  ed.)  513  et  seq, 
which  was  cited  in  ^tna  L.  Ins.  Co. 
V.  McCormick,  20  Wis.  265;  Packer 
V.  Roberts,  40  III.  App.  445;  Kuehne  v. 
Goit,  54  111.  App.  596;  Sherwood  v. 
Mohler,  14  Md.  564;  Long  v.  Long,  59 
Mich.  296;  Smith   v.  Best,  42  Mo.  185; 


Cagger  v.  Gardner,  i  How.  Pr.  (N.  Y. 
Supreme  Ct.)  142;  Nichols  v.  Nichols, 
10  Wend.  (N.  Y.)  560;  Egan  v.  Seng- 
piel,  46  Wis.  703;  Frankfurth  v.  Ander- 
son, 61  Wis.  107;  Pormann  v.  Frede, 
72  Wis.  226.  See  also  Am  merman  v. 
State,  98  Ind.  165;  McCormick  v.  Ho- 
gan,  48  Md.  404;  Altmann  v.  Gabriel, 
28  Minn.  132.  And  see  article  Mo- 
tions, vol.  14,  p.  99. 

After  Lapse  of  One  Year.  —  In  Sher- 
wood V.  Mohler,  14  Md.  564,  it  is  held 
that  a  motion  to  strike  out  a  judgment 
of  condemnation,  not  made  until  the 
lapse  of  nearly  a  year  after  the  judg- 
ment was  rendered,  is,  in  the  absence 
of  fraud,  surprise,  or  deceit  in  obtain- 
ing the  judgment,  too  late.  It  should 
have  been  made  during  the  term  at 
which  the  judgment  was  rendered. 

Irregnilarity  Waived  by  Delay.  —  In 
^tna  L.  Ins.  Co.  v.  McCormick,  20 
Wis.  265,  which  was  an  action  of  fore- 
closure, after  a  demurrer  to  the  com- 
plaint overruled  the  plaintiff,  upon  a 
notice  of  five  instead  of  eight  days,  ob- 
tained an  order  for  judgment  on  May 
3,  but  the  judgment  was  not  formally 
entered  until  May  29,  and  five  days 
before  the  end  of  the  term.  On  the 
26th  of  the  same  month  the  defendant's 
counsel  admitted  service  of  notice  of 
taxation  of  costs  for  the  2Qth,  and  the 
term  ended  on  the  31st  of  the  same 
month.  It  was  held  error  to  set  aside 
the  judgment  at  the  next  term  on  the 
ground  that  the  notice  of  motion  for 
judgment  was  short,  where  there  was 
no  claim  to  a  defense  on  the  merits, 
the  defendant  being  chargeable,  under 
the  circumstances,  with  notice  of  the 
order  for  judgment  and  of  the  judg- 
ment, and  not  having  excused  his  delay 
in  moving  to  set  them  aside. 
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to  warrant  the  setting  aside  of  a  judgment  for  a  mere  technical 
irregularity  the  party  should  move  for  such  relief  before  taking 
any  subsequent  step  in  the  cause,  and  his  right  thus  to  move 
will  be  waived  by  taking  an  appeal  from  the  judgment,  this  being 
in  itself  a  subsequent  step  in  the  proceeding.* 

(2)  Statutory  Limitations.  —  In  addition  to  the  grounds  upon 
which  a  court  has  inherent  power  to  vacate  or  set  aside  a  judg- 
ment at  a  subsequent  term  the  statutes  in  the  greater  number  of 
states  expressly  provide  that  a  judgment  may  be  set  aside  on 
grounds  enumerated  therein,  and,  as  a  rule,  also  specify  the  time 
within  which  the  application  shall  be  made.* 


1.  Jenkins  v.  Esterly,  24  Wis.  340, 
wherein  the  court  said:  "The  motion 
to  set  aside  the  judgment  for  irregu- 
larity should  have  been  denied,  be- 
cause it  was  made  too  late.  It  was 
made  more  than  a  year  after  the  judg- 
ment was  entered.  To  warrant  the  set- 
ting aside  of  a  judgment  for  a  mere 
technical  irregularity,  the  party  should 
be  prompt  in  moving  so  soon  as  he  has 
actual  knowledge  of  the  judgment. 
He  must  do  it  before  he  takes  any  sub- 
sequent step  in  the  cause.  Here  he 
took  an  appeal  from  the  judgment, 
which  is  itself  a  subsequent  step.  And 
it  was  only  after  his  failure  to  reverse 
the  judgment  on  appeal  that  he  re- 
sorted to  this  motion.  Instead  of  the 
appeal,  therefore,  constituting  an  ex- 
cuse for  the  delay,  it  constituted  a 
waiver  of  the  irregularity.  For,  unless 
the  judgment  was  regular,  the  party 
ought  to  have  moved,  instead  of  ap- 
pealing." See  also  Meloy  v.  Grant,  4 
Mackey  (D.  C.)  486. 

Steps  Taken  by  Successful  Party  under 
Judgment.  —  In  Fletcher  v.  Wels,  6 
Taunt,  iqi,  i  E.  C.  L.  352,  the  court, 
in  laying  down  the  rule  as  to  setting 
aside  proceedings  for  irregularity, 
says:  "  The  counsel  for  the  defendant 
misconceives  the  rule.  It  is  that  if 
there  has  been  irregularity,  the  party 
suffering  is  not  bound  to  m.ove  to  set  it 
aside  within  any  specific  time,  for  he 
may  reasonably  suppose  that  the  oppo- 
site party  will  discover  his  mistake, 
and  abandon  his  defective  proceeding; 
but  if  the  party  guilty  of  the  irregularity 
takes  one  step  more,  which  shows  that 
he  does  not  mean  to  abandon  his  pro- 
cess, then  it  is  incumbent  on  the  party 
complaining  to  apply  instantly  to  set  it 
aside,  for  if  he  takes  a  step  himself,  or 
permits  the  other  party  to  take  a 
further  step,  it  is  a  waiver  of  the  irreg- 
ularity.     Here   the   defendant,    being 


served  with  defective  process,  was  not 
bound  to  move  to  set  it  aside  until  after 
the  plaintiff  had  showed  that  he  meant 
to  act  on  it.  The  plaintiff  gave  notice 
of  declaration,  upon  which  the  defend- 
ant ought  immediately  to  have  applied; 
but  he  lies  by  until  the  plaintiff  has 
executed  a  writ  of  inquiry;  and  there- 
fore he  has  heceby  waived  the  irregu- 
larity." 

2.  California.  —  People  v.  Lafarge,  3 
Cal.  130;  Carpentier  v.  Hart,  5  Cal. 
406;  Shaw  v.  McGregor,  8  Cal.  521; 
People  V.  Harrison,  84  Cal.  607;  Moore 
V.  Superior  Ct.,  86  Cal.  495;  Bracket! 
V.  Banegas,  99  Cal.  623;  Dyerville  Mfg. 
Co.  V.  Heller,  102  Cal.  615. 

Colorado.  —  Clark  v.  Perry,  17  Colo. 
56. 

Dakota.  —  Yerkes  v.  McHenry,  6 
Dakota  5. 

Indiana.  —  Carlisle  v.  Wilkinson,  12 
Ind.  gi;  Hobbs  v.  Tipton  County,  122 
Ind.  180;  Ryon  w.Thomas,  104  Ind.  59. 

Iowa.  —  Hunt  v.  Stevens,  26  Iowa 
399;  Independent  School  Dist.  v. 
Schreiner,  46  Iowa  172. 

Minnesota.  —  Kern  v.  Chalfant,  7 
Minn.  487;  Holmes  v.  Campbell,  13 
Minn.  66;  Drew  v.  St.  Paul,  44  Minn. 
501. 

New  York.  —  Mattern  v.  Sage,  15 
Daly  (N.  Y.)  38;  Jex  v.  Jacob,  9  Daly 
(N.  Y.)  293. 

North  Carolina.  —  Cowles  v.  Hayes, 
69  N.  Car.  406;  Roberts  v.  AUman,  106 
N.  Car.  391;  Sluder  v.  Graham,  118  N. 
Car.  835. 

Texas.  —  Kenedy  v.  Jarvis,  (Tex, 
1886)  t  S.  W.  Rep.  191. 

Utah.  —  Elliott  v.  Bastian,  11  Utah 
452. 

Wisconsin.  —  Butler  v.  Mitchell,  17 
Wis.  52;   Knox  V.  Clifford,  41  Wis.  458. 

Averment  of  Excuse  for  Delay.  —  Where 
a  petition  to  vacate  a  judgment  declares 
that  the   right  of  action   to  have  such 
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Judgments  Against  Nonresidents.  —  In  some  jurisdictions  a  special 
provision  is  made  as  to  the  time  within  which  nonresident 
defendants  who  have  been  served  only  by  pubHcation  may  move 
to  have  the  judgment  rendered  against  them  set  aside.* 

When  Time  Begins  to  Run.  —  Such  statutes  usually  prescribe  that 
the  period  within  which  an  application  on  statutory  grounds  may 
be  made  shall  begin  to  run  from  the  rendition  of  the  judgment,* 
after  notice  of  the  judgment,*  or  after  the  adjournment  of  the 
term  at  which  the  judgment  was  rendered.* 

What   Applications   Limited    by    Statutes.  —  While    in    most    of    these 


judgment  vacated  had  accrued  over 
twenty  years  ago,  but  gives  no  excuse 
for  not  commencing  the  action  within 
the  statutory  time,  a  demurrer  thereto 
should  be  sustained.  Heffernan  v. 
Howell,  90  Mo.  344.  See  also,  in  this 
connection,  Myers  v.   Pickett,  81  Tex, 

53. 

1.  Guy  V.  Ide,  6  Cal.  99;  Whitney  v. 
Daggett,  108  Cal.  232;  Albright  v. 
Warkentin,  31  Kan.  442;  Jackson 
V.  Speed,  2  Duv.  (Ky.)  426;  Kinney  v. 
O'Bannon,  6  Bush  (Ky.)  692;  Frankoviz 
V.  Smith,  35  Minn.  278;  Lord  v.  Hawk- 
ins, 39  Minn.  73;  Cutler  z/.  Button,  51 
Minn.  550;  Blanchard  o.  Hatch,  32  Mo. 
261;  Lang  Syne  Gold  Min.  Co.  v.  Ross, 
20  Nev.  127;  Snow  v.  Hawpe,  22  Tex. 
168;  Davis  V.  Davis,  24  Tex.  187. 

No  Presumption  of  Laches.  —  Where  a 
nonresident  defendant  upon  whom 
there  was  no  personal  service  of  the 
summons  applies  under  Gen.  Stat. 
Minn.,  1878,  c.  66,  §  66,  within  a  year 
after  judgment,  for  leave  to  file  and 
serve  an  answer,  there  is  no  presump- 
tion against  him  of  want  of  proper  dili- 
gence, and  hence  he  is  not  required 
affirmatively  to  show  that  he  did  not 
have  actual  notice  of  the  action  in  time 
to  interpose  his  defense  before  judg- 
ment. Frankoviz  v.  Smith.  35  Minn. 
278. 

Judgment  Entered  in  Vacation.  —  In 
Dowden  v.  Wilson,  108  111.  257,  it  was 
held  that  where  a  cause  is  taken  under 
advisement  by  the  court,  and  a  decree, 
order,  or  judgment  therein  entered  of 
record  in  vacation,  the  party  objecting 
thereto  should,  on  or  before  the  second 
day  of  the  next  succeeding  term  of  the 
court,  enter  a  motion  on  notice  to  the 
opposite  party  to  set  aside  or  modify 
the  same;  and  if  not  so  set  aside  or 
modified,  it  becomes  final. 

2.  Brackett  v.  Banegas,  99  Cal.  623; 
Yerkes  v.  McHenry,  6  Dakota  5;  Bur- 
rows V.  Mickler,  22  Fla.  577;  Walker 


V.  Cameron,  78  Iowa  315 ;  Gray  v.  Coan, 
48  Iowa  424;  Boyce  v.  Osceola  Circuit 
Judge,  79  Mich.  154;  Mattern  v.  Sage, 
15  Daly  (N.  Y.)  38;  Roberts  v.  Allman, 
106  N.  Car.  391;  Sluder  v.  Graham,  118 
N.  Car.  835. 

3.  Dakota.  —  Yerkes  v.  McHenry,  6 
Dakota  5. 

Georgia.  —  Beardsley  v.  Hilson,  94 
Ga.  50. 

Minnesota.  —  Wieland  v.  Shillock,  23 
Minn.  227. 

New  York.  —  Jex  v.  Jacob,  7  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  452; 
O'Neil  V.  Hoover,  17  N.  Y.  Wkly.  Dig. 
354;  Bissell  V.  New  York  Cent.,  etc., 
R.  Co.,  67  Barb.  (N.  Y.)  385. 

North  Carolina.  —  Sluder  v.  Graham, 
118  N.  Car.  835. 

North  Dakota.  —  Sargent  v.  Kindred, 
5  N.  Dak.  472. 

South  Dakota.  —  Weber  v.  Tschetter, 
I  S.  Dak.  205. 

Tennessee.  —  Brown  v.  Brown,  86 
Tenn.  277. 

Wisconsin.  —  Superior  Consol.  Land 
Co.  V.  Dunphy,  93  Wis.  188. 

Written  Notice  Not  Necessary. —  In 
Butler  V.  Mitchell,  17  Wis.  52,  it  was 
held  that  while  a  party  who  seeks  to  be 
relieved  from  a  judgment  on  the  ground 
of  mistake,  inadvertence,  surprise,  or 
excusable  neglect  must  make  his  appli- 
cation within  one  year  after  knowledge 
of  the  rendition  of  such  judgment,  no- 
tice thereof  need  not  be  in  writing. 
The  court  said:  "  It  is  true  that  in 
matters  of  practice  where  notice  is  re- 
quired, it  must  generally  be  a  written 
notice.  But  the  very  nature  of  the 
provision  in  section  38,  chapter  125, 
Rev.  Stat.,  shows  conclusively  that  no 
written  notice  was  intended  there,  but 
the  party  was  required  to  act  upon  any 
reasonable  knowledge  of  the  fact,  in 
order  to  entitle  himself  to  the  relief." 

4.  Clark  v.  Perry,  17  Colo.  56;  Elliott 
V.  Bastian,  11  Utah  452. 
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statutes  a  limitation  is  imposed  only  where  the  grounds  upon 
which  the  judgment  is  sought  to  be  vacated  are  those  of  surprise, 
mistake,  excusable  neglect,  and  the  like,  yet  in  some  jurisdictions 
the  time  is  limited  by  statute  for  applications  to  vacate,  based 
upon  fraud,*  irregularities,*  or  want  of  jurisdiction  of  the  subject- 
matter.' 

Limitations  Inapplicable  to  Motions  Not  under  Statute.  —  These  statutory 
limitations  as  to  time  apply  as  a  rule  only  to  applications  on  the 
grounds  enumerated  in  such  statutes,  and  do  not  affect  the  open- 
ing or  vacating  of  judgments  on  other  grounds  for  which  a  court 
has  inherent  power  to  vacate.* 

laches  Within  Statutory  Period.  —  According  to  some  decisions,  where 
the  proceeding  to  set  aside  a  judgment  has  been  brought  within 
the  period  allowed  by  statute,  it  cannot  be  objected  to  as  not 
having  been  prosecuted  with  sufficient  diligence,  as  laches  will 
not  be  imputed  in  the  exercise  of  a  legal  right  within  the  time 


1.  Sanford  v.  Weeks,  50  Kan.  339. 

2.  Stacker  v.  Cooper  Circuit  Ct.,  25 
Mo.  401;  Harkness  v.  Austin,  36  Mo. 
47;  Downing  z/.  Still,  43  Mo.  309;  Corn 
Exch.  Bank  v.  Blye,  119  N.  Y.  414; 
Matter  of  Hesdra,  4  Misc.  Rep.  (N.  Y. 
Surrogate  Ct.)37;  Corbin  v.  Westcott, 
2  Dem.  (N.  Y.)  559;  Hood  v.  Hood,  5 
Dem.  (N.  Y.)  50;  In  re  Filley,  (Surro- 
gate Ct.)  20  N.  Y.  Supp.  427;  In  re 
Post,  Supreme  Ct.  14  N.  Y.  Supp.  205; 
Matter  of  Foulks,  18  Civ.  Pro.  Rep.  (N. 
Y.  Surrogate  Ct.)  175. 

3.  State  V.  Waupaca  County  Bank, 
20  Wis.  640. 

General  Limitation  as  to  Time  of  Appli- 
cation.—  In  Beardsley  v.  Hilson,  94 
Ga.  50,  the  court  cited  section  2914^  of 
the  Georgia  Code,  which  declares  that 
"  all  proceedings  of  every  kind,  in  any 
court  of  this  state,  to  set  aside  judg- 
ments or  decrees  of  the  courts,  must 
be  made  within  three  years  from 
the  rendering  of  said  judgments  or 
decrees." 

4.  California. — California  Beet  Sugar 
Co.  V.  Porter,  68  Cal.  369;  Mace  v. 
O'Reilley,  70  Cal.  231;  Ex-Mission 
Land,  etc.,  Co.  v.  Flash,  97  Cal.  610; 
Norton  v.  Atchison,  etc.,  R.  Co.,  97  Cal. 
388. 

Iowa.  —  Larson  v.  Williams,  100 
Iowa  no. 

Kentucky.  —  Newland  v.  Gentry,  18 
B.  Mon.  (Ky.)  666. 

Minnesota.  —  Stocking  v.  Hanson,  22 
Minn.  542. 

Mississippi.  —  Harper  v.  Barnett, 
(Miss.  1895)  16  So.  Rep.  533. 

New  York.  —  Ladd  v.  Stevenson,  112 
N.  Y.  325;  Corn  Exch.  Bank  v.   Blye, 


54  Hun  (N.  Y.)  312;  Matter  of  Flynn, 
136  N.  Y.  287;  Hurlbut  v.  Coman,  43 
Hun  (N.  Y.)  586. 

North  Carolina.  —  Cowles  v.  Hayes, 
69  N.  Car.  406. 

Texas.  —  Heidenheimer  v.  Luring,  3 
Tex.  Civ.  App.  560;  Hirshfeld  v. 
Brown,  (Tex.  Civ.  App.  1895)  30  S.  W. 
Rep.  962. 

United  States.  —  U.  S.  v.  Williams,  67 
Fed.  Rep.  384. 

New  York  Statute,  —  In  Ladd  v.  Ste- 
venson, 112  N.  Y.  325,  it  was  held  that 
"  the  whole  power  of  the  court  to  re- 
lieve from  judgments  taken  through 
'  mistake,  inadvertence,  surprise,  or 
excusable  neglect '  is  not  limited  by 
section  724  [Code  Civ.  Pro.];  but  in  the 
exercise  of  its  control  over  its  judg- 
ments it  may  open  them  upon  the  ap- 
plication of  any  one,  for  sufficient 
reason,  in  the  furtherance  of  justice. 
Its  power  to  do  so  does  not  depend 
upon  any  statute,  but  is  inherent,  and 
it  would  be  quite  unfortunate  if  it  did 
not  possess  it  to  the  fullest  extent." 

Effect  of  Change  in  Statute.  —  In  Mar- 
ston  V.  Humes,  3  Wash.  267,  it  was 
held  that  an  amendment  to  Code  1881, 
§  109,  taking  away  the  five  months' 
limitation  on  the  modification  of  judg- 
ments rendered,  is  operative  upon  a 
judgment  rendered  ten  months  prior  to 
the  passage  of  the  amendment,  and  as 
other  provisions  of  the  code  allow  the 
vacation  and  modification  of  judgments 
within  one  year  after  rendition,  such 
judgment  not  being  vested,  it  was  com- 
petent for  the  legislature  to  extend  or 
change  the  time  within  which  it  could 
be  attacked. 
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prescribed  by  statute.*  According  to  other  decisions,  however, 
although  a  specified  time  be  allowed  a  party  in  which  to  file  an 
application  to  set  aside  a  judgment  against  him  on  account  of 
grounds  enumerated,  yet  he  must  show  that  he  acted  promptly 
and  diligently  after  obtaining  knowledge  of  the  judgment,*  this 
rule  being  based  on  the  ground  that  the  time  prescribed  is 
merely  a  limitation  as  to  the  time  in  which  relief  may  be  granted.' 
The  authorities  differ  as  to  whether  the  relief  must  be  granted  as 
well  as  the  application  therefor  made  within  the  time  prescribed 
by  statute,  or  whether  it  will  be  sufficient  if  the  application  alone 
be  made  within  such  time.  While  the  former  view  is  supported 
by  some  decisions,*  yet  there  are  numerous  decisions  holding 
that  it  will  be  sufficient  if  the  application  be  made  within  such 
time.* 


1.  Independent  School  Dist.  v. 
Schreiner,  46  Iowa  172;  Osborne  v. 
Columbia  County  Farmers'  Alliance 
Corp.,  9  Wash.  666. 

2.  Birch  v.  Frantz,  77  Ind.  199; 
Gerish  v.  Johnson,  5  Minn.  23;  Groh 
V,  Bassett,  7  Minn.  325;  Cutler  v.  But- 
ton, 51  Minn.  550. 

3.  Limitation  of  Btile.  —  In  Washburn 
V.  Sharpe,  15  Minn.  63,  the  court,  in 
limiting  the  rule  as  last  laid  down  in 
the  text,  said:  "  It  is  said,  upon  the 
authority  of  Gerish  v.  Johnson,  5  Minn. 
23,  and  Groh  v.  Bassett,  7  Minn.  325, 
that  the  defendant,  to  entitle  him  to  re- 
lief, must  show,  not  only  that  he  has  a 
meritorious  defense,  but  that  he  did 
not  have  actual  notice  of  the  com- 
mencement of  the  suit  in  season  to  in- 
terpose his  defense  within  the  ordinary 
time;  and  that  he  moved  in  the  matter 
immediately,  and  with  diligence,  as 
soon  as  he  received  actual  notice  of  the 
action  or  judgment  against  him. 
Those  cases,  however,  were  decided 
upon  the  provisions  of  chapter  60,  §  94, 
Comp.  Stat.,  re-enacted  by  section  105, 
aforesaid,  of  chapter  66,  Gen.  Stat.; 
that  the  court  may  at  any  time,  within 
one  year  after  notice  thereof,  relieve  a 
party  from  a  judgment  taken  against 
him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect;  and  if, 
as  the  appellants  insist,  defendants 
cannot  invoke  the  aid  of  that  section, 
the  case  certainly  should  not  be  tested 
by  rules  prescribed  for  applications  un- 
der it.  No  such  rules  have  been  laid 
down  as  to  applications  made  under 
section  51,  If  made  within  the  year, 
they  may  be  granted  upon  such  terms 
as  may  be  just.  The  granting,  as  well 
as  the  terms,  are  in  the  discretion  of 
the  court  below,  with  whi^h  there  is  no 


more  reason  for  our  interfering  than  if 
the  case  were  admitted  to  fall  within 
the  provisions  of  section  105;  that  is  to 
say,  the  court  will  not  interfere  except 
in  cases  of  palpable  abuse." 

4.  Knox  V.  Clifford,  41  Wis.  458; 
Sargent  v.  Kindred,  5  N.  Dak.  472; 
Nicklin  v.  Robertson,  28  Oregon  278. 

In  Knox  v.  Clifford,  41  Wis.  458,  the 
court  said:  "  The  court  is  authorized, 
in  its  discretion,  upon  such  terms  as 
may  be  just,  at  any  time  within  one 
year  after  notice  thereof,  to  relieve  a 
party  from  a  judgment  through  his 
mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect.  The  period  within 
which  the  discretion  is  to.be  exercised 
is  expressly  limited  to  a  year  after  no- 
tice of  the  judgment;  and  this  time 
cannot  be  enlarged  or  extended  by 
merely  giving  notice  of  the  motion  to 
vacate  the  judgment.  The  party  is 
required  to  act,  and  must  bring  his  mo- 
tion to  a  hearing  within  the  year,  or  the 
power  to  relieve  under  the  statute  is 
gone.  The  provision  goes  upon  the 
very  reasonable  assumption  that  a  year 
affords  an  ample  opportunity  for  a  party 
to  obtain  relief,  if  he  is  diligent." 

5,  Albright  v.  Warkentin,  31  Kan. 
442;  Sperring  v.  Hudson,  37  Kan.  104; 
Washburn  v.  Sharpe,  15  Minn.  63; 
Bozzio  V.  Vaglio,  10  Wash.  270;  Silber- 
man  v.  Shulausky,  16  Pa.  Co.  Ct.  Rep. 
131;  Wolff  V.  Canadian  Pac.  R.  Co.,  89 
Cal.  332;  Preston  v.  McCann,  77  Md. 
30;  Larue  v.  Larue,  3  J.  J.  Marsh.  (Ky.) 
156.  See  also  Butler  v.  Mitchell,  17 
Wis.  52. 

Effect  of  Continuances.  —  In  Albright 
V,  Warkentin,  31  Kan.  442,  it  was  said: 
"  The  question  was  presented  *  *  * 
within  three  years  [the  time  limited  by 
statute],   and  then  on  the  application 
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(3)  Laches  —  Due  Diligence  Required.  —  Without  regard  to  the  pro- 
vision of  the  statutes  as  to  the  time  within  which  an  appHca- 
tion  to  vacate  or  set  aside  a  judgment  shall  be  made,  it  may  be 
laid  down  as  a  general  rule  that,  with  certain  exceptions  —  as  in 
the  case  of  void  judgments  —  a  party  must  institute  such  pro- 
ceeding with  due  diligence,  and  his  right  to  obtain  relief  against 
the  judgment  will  be  barred  by  unreasonable  and  unexplained 
laches  in  applying  therefor.* 


of  the  plaintiff  continued  to  the  suc- 
ceeding term,  in  order  to  enable  him  to 
obtain  testimony  showing  that  defend- 
ant did  not  have  actual  notice.  Now 
we  do  not  think  that  such  continuance, 
made  at  the  instance  of  the  plaintiff, 
prevented  subsequent  action  on  the  ap- 
plication. The  application  was  made 
in  time;  the  defendant  could  not  be 
deprived  of  his  right  by  any  action  of 
the  court,  continuing  the  hearing  at  the 
instance  of  the  plaintiff." 

1.  California.  —  Reese  v.  Mahoney, 
21  Cal.  305;  Lapham  v.  Campbell,  61 
Cal.  296;  Hill  V.  Beatty,  6r  Cal.  292; 
Wharton  v.  Harlan,  68  Cal.  422;  People 
V.  Greene,  74  Cal.  400;  People  v.  Good- 
hue, 80  Cal.  199;  People  v.  Blake,  84 
Cal.  611;  People  v.  Harrison,  84  Cal. 
607;  Kittle  V.  Bellegarde,  86  Cal.  556; 
Jacks  V.  Baldez,  97  Cal.  91;  Norton  v. 
Atchison,  etc.,  R.  Co.,  97  Cal.  388; 
People  V.  Dodge,  104  Cal.  487;  Ex  p. 
Gilmore,  71  Cal.  624;  Matter  of  Lan- 
gan,  74  Cal.  353;  Eldred  v.  White,  102 
Cal.  600. 

Florida.  —  Haddock  v.  Wright,  25 
Fla.  202;  Einstein  v.  Davidson,  35  Fla. 
342. 

Georgia.  —  Bostwick  v.  Perkins,  4  Ga. 
47;  Gunn  v.  Howell,  22  Ga.  377;  Wil- 
liams z*.  Buchanan,  75Ga.  789;  Michel- 
son  V.  Cunningham,  96  Ga.  601;  Crow 
V.  American  Mortg.  Co.,  92  Ga.  815. 

Illinois,  —  Austin  v.  Lott,  28  111.  519; 
Union  Hide,  etc.,  Co.  v.  Woodley,  75 
111.  435;  Whittaker  v.  Whittaker,  151 
111.  266;  Vail  V.  Arkell,  43  111.  App. 
466;  Ryder  v.  Twiss,  4  111.  4;  Winslow 
V.  Leland,  128  111.  304. 

Indiana.  —  Birch  v.  Frantz,  77  Ind. 
199;  Coon  V.  Welborn,  83  Ind.  230; 
Brumbaugh  v.  Stockman,  83  Ind.  583; 
Lee  7'.  Basey,  85  Ind.  543;  Earle  v. 
Earle,  91  Ind.  27;  Nash  v.  Cars,  92 
Ind.  216;  Ammerman  v.  State,  98  Ind. 
165;  Nicholson  v.  Nicholson,  113  Ind. 
131;  Indiana,  etc.,  R.  Co.  v.  Bird,  116 
Ind.  217;  Case  v.  Case,  137  Ind.  526. 

Iowa.  —  Independent  School  Dist.  v. 
Schreiner,  46  Iowa  172;  Taylor  v. 
Plumb,  57  Iowa  33. 


Kansas.  —  Beck  with  v.  Douglas,  25 
Kan.  229;  Albright  v.  Warkentin,  31 
Kan.  442;  School  Dist.  No.  63  7,.  Chi- 
cago Lumber  Co.,  41  Kan.  6t8;  San- 
ford  V.  Weeks,  50  Kan.  339;  O'Flana- 
gan   V.  Case,  41  Kan.  183. 

Kentucky.  —  Brooks  v.  Clay,  2  Bibb 
(Ky.)  499;  Harrison  v.  Meredith,  3  ]. 
J.  Marsh.  (Ky.)  219;  Francis  v.  Wood, 
81  Ky.  16;  Kellar  v.  Stanley,  86  Ky. 
240. 

Louisiana.  —  Jouet  v.  Mortimer,  29 
La.  Ann.  206. 

Maryland.  —  Kemp  v.  Cook,  18  Md. 
130;  Montgomery  v.  Murphy,  19  Md. 
576;  Tiernan  v.  Hammond,  41  Md. 
548;  Sarlouis  v.  Firemen's  Ins.  Co.,  45 
Md.  241;  Craig  v.  Wroth,  47  Md.  281; 
McCormick  v.  Hogan,  48  Md.  404; 
Amey  v.  Marshael,  63  Md.  369;  Siewerd 
V.  Farnen,  7iMd.  627;  Lawrence  Bank 
V.  Raney,  etc..  Iron  Co.,  77  Md.  321. 

Massachusetts.  —  Thatcher  7/.  Gam- 
mon, 12  Mass.  270;  Pierce  v.  Lamper, 
141  Mass.  20;  Faxon  v.  Baxter,  ri 
Cush.  (Mass.)  35. 

Michigan.  —  Long  v.  Long,  59  Mich. 
296;  People  z/.  Calhoun  Circuit  Judges, 
I  Dougl.  (Mich.)  417. 

Minnesota.  —  Groh  v.  Bassett,  7  Minn, 
325;  Humphrey  v.  Havens,  13  Minn. 
150;  Jorgensen  v.  Griffin,  14  Minn.  464; 
Altmann  v.  Gabriel,  28  Minn.  132; 
Nauer  v.  Benham,  45  Minn.  252. 

Missouri.  —  Roach  v.  Montserratt 
Coal  Co.,  71  Mo.  398. 

Montana.  —  Chambers  v.  Butte  City, 

16  Mont.  90. 

Nebraska.  —  Osborn  v.  Gehr,  29  Neb, 
661. 

New  Jersey.  —  Bell  v.  Kelly,  17  N,  J. 
L.  270;  Robertson  v.  Miller,  3  N.  J.  Eq. 
451 ;  Cooper  v.  Galbraith,  24  N.  J.  L, 
219;  Miller  v.  Alexander,  i  N.  J.  L.  459. 

A'i'Ty  York.  —  Smith  v.  Nelson,  62  N, 
Y.  286;  Union  Nat.  Bank  v.  Kupper, 
63  N.  Y.  617;  Corn  Exch.  Bank  v.  Blye, 
119  N.    Y.  414;  In  re  Gilman,  (C.  PI.) 

17  N.  Y.  .Supp.  494;  Drummond  v. 
Matthews,  (City  Ct.)  17  N.  Y.  Supp. 
726;  Jones  V.  Jones,  71  Hun  (N.  Y.) 
519;  Meyer  v..  Mallon,  85   Hun  (N.   Y.) 
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Appeal  to  EquitaWe  Powers  of  Court.  —  On  an  application  to  strike  out 
a  judgment  after  the  term  is  past,  for  fraud,  irregularity,  deceit, 
or  surprise,  the  court  acts  in  the  exercise  of  its  ^««.f?- equitable 
powers,  and  in  every  such  case  requires  the  party  making  the 
application  to  act  in  good  faith,  and  with  ordinary  diligence. 
Relief  will  not  be  granted  if  he  has  knowingly  acquiesced  in  the 
judgment  complained  of,  or  has  been  guilty  of  laches  and  unrea- 
sonable delay  in  seeking  his  remedy.  This  principle  pervades  all 
the  cases,  and  has  been  reiterated  and  reaffirmed  in  each  of  them 
in  the  plainest  and  strongest  terms.* 


450;  Van  Arsdale  v.  King,  (Supreme 
Ct.)  33  N.  Y.  Supp.  858;  Wygant  v. 
Brown,  (Supreme  Ct.)  7  N.  Y.  Supp. 
490;  Holler  V.  Apa,  (C.  PI.)  18  N.  Y. 
Supp.  588;  Wade  v.  De  Leyer,  40  N.  Y. 
Super.  Ct.  541;  In  re  Peekamoose  Fish- 
ing Club,  (Supreme  Ct.)  40  N.  Y,  Supp. 
959;  Vilas  v.  Butler,  (Supreme  Ct.)  29 
N.  Y.  St.  Rep.  664;  Tooker  v.  Booth,  7 
Misc.  Rep.  (N.  Y,  City  Ct.)  421;  Waters 
V.  Waters,  7  N.  Y.  Misc.  Rep.  (Buffalo 
Super.  Ct.)  519;  Gross  v.  Granite  State 
Provident  Assoc,  8  Misc.  Rep.  (N.  Y. 
City  Ct.)  530;  Barheydt  v.  Adams,  i 
Wend.  (N.  Y.)  loi;  Nichols  v.  Nichols, 
10  Wend.  (N.  Y.)56o;  De  Dewandelaer 
V.  Hager,  i  How.  Pr.  (N.  Y.  Supreme 
Ct.)  63;  Hugenin  v.  Granger,  i  How. 
Pr.  (N.  Y.  Supreme  Ct.)  120;  Cagger  v. 
Gardner,  i  How.  Pr.  (N.  Y.  Supreme 
Ct.)  142;  Bliss  V.  Tread  way,  i  How. 
Pr.  (N.  Y.  Supreme  Ct.)  245;  Dinsmore 
V.  Adams,  49  How.  Pr.  (N.  Y.  Supreme 
Ct.)  238;  Martin  v.  Lolt,  4  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  365;  Barnes  v. 
Gill,  13  Abb.  Pr.  N.  S.  (N.  Y.  Supreme 
Ct.)  169;  Orleans  County  Nat.  Bank  v. 
Spencer,  19  Hun  (N.  Y.)  569;  Hurlbut 
V.  Coman,  43  Hun  (N.  Y.)  586;  Weeks 
V  Merritt,  5  Robt.  (N.  Y.)6io;  Thomp- 
son V.  Skinner,  7  Johns.  (N.  Y.)  556; 
McEvers  v.  Markler,  i  Johns,  Cas.  (N. 
Y.)  248;  Simpson  v.  McKay,  3  Hun  (N. 
Y.)  316;  Henderson  v.  Savage,  46  N. 
Y.  Super.  Ct.  221;  Jexz/.  Jacob,  9  Daly 
(N.  Y.)  293;  Bain  v.  Illuminated  Tile 
Co.,  7  N.  Y.  Wkly  Dig.  335. 

North  Carolina.  —  Williams  v.  Wil- 
liams, 70  N.  Car.  665;  Bradford  v. 
Coit,  77  N.  Car.  72;  McLean  v.  Mc- 
Lean, 84  N.  Car.  366;  Williamson  v. 
Hartman,  92  N.  Car.  236;  Syme  v. 
Trice,  96  N.  Car.  243;  Smallwood 
V.  Trenwith,   no  N.  Car.  91. 

Ohio.  —  Bever  v.  Beardmore,  40  Ohio 
St.  70. 

Pennsylvania.  —  Schenck's  Appeal, 
94  Pa,  St.  37;  Adams's  Appeal,  loi  Pa. 
St.  471;  Fisher  v.  O'Donnell,  153  Pa, 


St.  619;  Lytle  V.  Forrest,  175  Pa.  St, 
408;  Richards's  Appeal,  127  Pa.  St,  63; 
Bradley  v.  Tnwanda  Tp.,  133  Pa.  St. 
371;  Liitster  v.  Littster,  151  Pa.  St. 
474;  McQuillan  v.  Hunter,  i  Phila. 
(Pa.)  49,  7  Leg.  Int.  (Pa.)  50;  Lord  v. 
Breze.  3  Kulp(Pa.)  358;  Ware  v.  Bald- 
win, 7  Kulp  (Pa.)  278;  Dimling  v. 
Herst,  (C.  PI.)  22  Pittsb,  Leg.  J.  N.  S. 
(Pa,)  292;  Harper  v.  Biles,  (Pa.  1887)  6 
Cent.  Rep,  757;  Clemens's  Appeal,  (P^. 
1887)  lo*  Cent.  Rep.  277;  Watson  v. 
Wehrly,  9  Lane.  L,  Rev.  (Pa.)  179;  In- 
quirer Printing  Co.  v.  Wehrly,  9  Lane. 
L.  Rev,  (Pa.)  209;  Drummond's  Appeal, 
(Pa,  1888)  12  Atl,   Rep,  658. 

South  Carolina.  —  Garvin  v.  Garvin, 
13  S,  Car,  160;  Ex  p.  Carroll,  17  S. 
Car,  446;  Porter  v.  Brisbane,  i  Brev. 
(S.  Car.)  381;  Surtell  v.  Brailsford,  2 
Bay  (S.  Car.)  333, 

Texas.  —  Houston  v.  Jennings,  12 
Tex.  487;  Johnston  v.  Sharpe,  (Tex. 
Civ.  App.  1896)  34  S.  W,  Rep.  1006. 

Vermont.  —  GriswoM  v.  Rutland,  23 
Vt.  324. 

Washington.  —  Ferry  v.  Ferry,  9 
Wash.  239;  Bozzio  v.  Vaglio,  10  Wash. 
270;  Hawks  V.  Votaw,  i  Wash.  70, 

West  Virginia.  —  Cabell  v.  Given,  30 
W.  Va,  760. 

Wisconsin.  —  Sanderson  v.  Dox,  6 
Wis.  164;  Welch  v.  May,  14  Wis.  200; 
./Etna  L.  Ins.  Co.  v.  McCormick,  20 
Wis.  265;  Jenkins  v  Esterly,  24  Wis. 
340;  Landon  v.  Burke,  33  Wis.  452; 
Pier  V.  Millerd,  63  Wis.  33;  Hooper  v. 
Smith,  74  Wis,  530, 

United  States.  —  Bronson  v.  Schulten, 
104  U,  S.  410;  Societ6  Fonci^re,  etc,  v. 
Milliken,  135  U,  S,  304;  U,  S,  v.  Mil- 
linger,  17  Blatchf,  (U,  S,)  451;  Christ 
V.  Schell,  31  Fed.  Rep.  550;  Austin  v, 
Riley,  55  Fed.  Rep.  833. 

Canada.  —  Kerr  v.  Bowie,  3  U,  C,  L. 
J,  150. 

1.  McCormick  v.  Hogan,  48  Md.  404, 

Application  After  Sabmission.  —  Where 
a  party  has  failed  to  answer  and  does 
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No  Absolute  Rule  can  be  laid  down  as  to  what  will  constitute  suffi- 
cient laches  to  bar  the  applicant's  right  to  have  the  judgment  set 
aside.*  Where  a  court  has  no  terms,  it  is  held  that  an  applica- 
tion to  set  aside  a  judgment  of  such  court  must  be  made  within  a 
reasonable  time.' 

When  Etde  Inapplicable.  —  The  rule  just  laid  down  as  to  the  effect 
of  laches  as  barring  the  right  to  have  a  judgment  vacated  or  set 
aside  does  not  apply  where  the  applicant  has  not  had  notice  of  the 
judgment;  ^  nor  does  it  apply  to  cases  of  void  judgments.* 


not  appear  upon  an  argument  in  a  mo- 
tion for  the  vacation  of  a  judgment,  he 
cannot,  after  such  motion  has  been 
submitted,  be  regarded  as  joining 
therein.  Havemeyer  v.  Brooklyn 
Sugar  Refining  Co.,  26  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  157. 

1.  Lapse  of  Time  Held  to  Indicate 
Laches.  —  Eight  months,  In  re  Peeka- 
moose  Fishing  Club,  (Supreme  Ct.)  40 
N.  Y.  Supp.  959;  eleven  months,  Alt- 
man  V.  Gabriel,  28  Minn.  132;  one 
year,  Sanderson  v.  Dox,  6  Wis.  164; 
seventeen  months,  Ammerman  z/.State, 
98  Ind.  165;  two  years,  Soci6t6  Fon- 
ci6re,  etc.,  v.  Milliken,  135  U.  S.  304; 
three  years,  Smallwood  v.  Trenwiih, 
no  N.  Car.  91;  four  years.  School  Dist. 
No.  63  V.  Chicago  Lumber  Co.,  41  Kan. 
618;  five  years,  Osborn  v.  Gehr,  29 
Neb.  661;  seven  years,  Harrison  v. 
Meredith,  3  J.  J.  Marsh.  (Ky.)  219'; 
eleven  years,  Lytle  v.  Forrest,  175  Pa. 
St.  408;  thirteen  years,  Richards's  Ap- 
peal, 127  Pa.  St.  63;  fourteen  years, 
Wade  V.  De  Leyer,  40  N.  Y.  Super.  Ct. 
541 ;  sixteen  years.  People  v.  Harrison, 
84  Cal.  607;  People  v.  Blake,  84  Cal. 
611;  twenty  years,  Thompson  v.  Skin- 
ner, 7  Johns.  (N.  Y.)  556;  twenty-twro 
years.  People  v.  Goodhue,  80  Cal.  199. 

2.  Ten  Days.  —  In  Matter  of  Langan, 
74  Cal.  353,  it  was  held  that  ten  days 
after  the  entry  of  the  judgment  in  a 
superior  court  having  no  terms  is  a 
reasonable  time  within  which  to  apply 
to  set  aside  a  judgment.  See  also  Ex 
p.  Gilmore,  71  Cal.  624. 

Six  Months.  —  In  Norton  v.  Atchison, 
etc.,  R.  Co.,  97  Cal.  388,  it  was  held 
that  a  motion  to  set  aside  a  judgment 
must  be  made  within  reasonable  time; 
and,  following  the  analogy  of  Code 
Civ.  Pro.  Cal.,  §  473,  six  months  may 
be  considered  the  extent  of  a  reasonable 
time  to  set  aside  a  judgment  rendered 
upon  a  false  rendering  or  false  serving 
of  summons. 

3.  Stocking  v.  Hanson,  35  Minn.  207  ; 
York  Draper  Mercantile  Co.  v.  Hutch- 


inson, 2  Kan.  App.  47.  See  also  Lap- 
ham  V.  Campbell,  61  Cal.  296;  Welch 
V.  Singleton,  95  Ga.  519;  Shaw  v.  Mc- 
Gregor, 8  Cal.  521. 

4.  Alabama.  —  Stewart  z^.  Nuckols,  15 
Ala.  226;  Moore  v.  Easley,  18  Ala.  619; 
Swink  V.  Snodgrass,  17  Ala.  653;  Bruce 
V.  Strickland,  47  Ala.  192;  De  Bardela- 
ben  V.  Stoudenmire,  48  Ala.  643;  Pet- 
tus  V.  McClannahan,  52  Ala.  55;  I3aker 
V.  Barclift,  76  Ala.  414. 

Califorjiia.  —  People  v.  Mullan,  65 
Cal.  396;  Wharton  v.  Hailan,  C8  Cal. 
422;  People  V.  Greene,  74  Cal.  400; 
People  V.  Pearson,  76  Cal.  400;  Pein- 
hart  V.  Lugo,  86  Cal.  395;  People  v. 
Temple,  103  Cal.  447;  Hanson  z'.  Han- 
son, (Cal.  1889)  20  Pac.  Rep.  736; 
People  V.  Goodhue,  80  Cal.  199;  People 
V.  Harrison,  107  Cal.  541. 

Georgia.  —  Crane  v.  Barry,  47  Ga. 
476. 

Illinois.  —  Maple  v.  Havenhill,  37  111. 
App.  311;  Packer  v.  Roberts,  40  111. 
App.  445;  Olney  v.  Harvey,  50  111.  453. 

Kansas.  —  Foreman  v.  Carter,  9  Kan. 
674;  Hanson  v.  Wolcott,  19  Kaa.  207; 
Newton  First  Nat.  Bank  v.  Wm.  B. 
Grimes  Dry  Goods  Co.,  45  Kan.  510. 

Minnesota.  —  Feikert  v.  Wilson,  38 
Minn.  341. 

New  York.  —  Matter  of  Underhill,  i 
Connoly  (N.  Y.)  313. 

Oregon.  —  Ladd  v.  Mason,  10  Oregon 
308. 

South  Carolina.  —  Mills  v.  Dickson,  6 
Rich.  L,  (S.  Car.)  487, 

Texas.  —  Dazey  v.  Pennington,  10 
Tex.  Civ.  App.  326. 

Utah.  —  Bullion,  etc.,  Min.  Co.  v. 
Eureka  Hill  Min.  Co.,  5  Utah  182. 

Wisconsin.  —  Thompson  v.  Thomp- 
son, 73  Wis.  84.  But«  see  State  v. 
Waupaca  County  Bank,  20  Wis.  640. 

United  States.  —  Thomas  v.  Amer'can 
Freehold  Land,  etc.,  Co.,  47  Fed.  Rep. 
550;  U.  S.  V.  Wallace,  46  Fed.  Rep. 
569;  Ex  p.  Crenshaw,  15  Pet.  (U.  S.) 
119. 

In  Alabama   it   has   been   held   that. 
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Laches  of  Both  Parties.  —  The  laches  of  a  defendant  having  a  meri- 
torious defense,  in  moving  to  set  aside  a  judgment  rendered  upon 
an  unauthorized  appearance  and  answer  by  an  attorney,  will  not 
prevent  him  from  obtaining  relief  where  the  judgment  plaintiffs 
have  also  been  guilty  of  laches  in  stating  their  rights  and  attempt- 
ing to  enforce  the  judgment.* 

d.  Requisites  OF  Application  —  (i)  In  General — Necessity  to 
state  Facts.  —  An  application  to  vacate  or  set  aside  a  judgment 
should  state  the  facts  upon  which  it  is  based.* 


with  certain  exceptions,  a  void  judg- 
ment can  be  set  aside  after  the  term 
only  when  its  invalidity  appears  on  the 
face  of  the  record.  Peltus  v.  McClan- 
nahan,  52  Ala.  55. 

Bights  of  Junior  Judgment  Creditor.  — 
Laches  of  a  defendant  in  not  moving 
to  set  aside  a  judgment  will  not  affect 
the  right  of  a  junior  judgment  creditor 
to  move  to  set  aside  the  judgment,  if  it 
is  void  as  to  him.  Bridenbecker  v. 
Mason,  16  How.  Pr.  (N.  Y.  Supreme 
Ct.)  203. 

1.  Droham  v.  Norton,  i  Misc.  Rep. 
(N.  Y.  City  Ct.)  486.  See  also  Vilas  v. 
Plattsburgh,  etc.,  R.  Co.,  123  N.  Y.  440. 

2.  Lander  v.  Abrahamson,  34  Neb. 
553;  Caperton  jy.  Wanslow,  18  Tex.  125; 
Boswell  V.  Coaks,  6  Reports  167. 

Judgment  Against  Infant.  —  A  motion 
to  set  aside  a  judgment  against  an  in- 
fant must  show  that  the  defendant  was 
an  infant  at  the  timeof  the  rendition  of 
the  judgment;  the  fact  that  he  was  not 
twenty-one  years  of  age  when  his  ap- 
pearance was  entered  is  not  sufficient. 
Stupp  V.  Holmes,  48  Mo.  8g. 

Fraud  in  Obtaining  Judgment.  —  In  a 
petition  to  vacate  a  judgment  against 
a  defendant  for  fraud  practiced  by  the 
plaintiff  in  obtaining  it,  the  petition 
should  set  forth  the  judgment  com- 
plained of  and  should  also  fully  state 
the  facts  constituting  the  defense. 
Mulvaney  v.  Love  joy,  37  Kan.  305. 
See  also  Lander  v.  Abrahamson,  34 
Neb.  553. 

Explanation  of  Mistake  or  Causes  Pro- 
ducing It.  —  In  an  action  to  set  aside  a 
judgment  on  the  ground  of  mistake, 
the  complaint  must  make  explanation 
of  the  mistake,  or  the  cause  which  pro- 
duced it.  Douglass  V.  Brooks,  38  Cal. 
670. 

Excuse  for  Failure  to  Appear.  —  A  judg- 
ment rendered  by  the  Circuit  Court 
upon  the  report  of  a  referee  after  a  fail- 
ure of  the  defendant  to  appear  and  an- 
swer should  not  be  set  aside  on  the 
defendant's     motion    upon    the   mere 


ground  that  the  facts  stated  in  the  com- 
plaint did  not  authorize  the  judgment, 
without  a  sufficient  excuse  being  shown 
for  the  defendant's  failure  to  appear 
and  answer  in  time.  Edwards  v.  Janes- 
ville,  14  Wis.  26. 

Averment  that  Rights  of  Third  Parties 
Have  Not  Intervened.  —  A  decree  of  fore- 
closure against  the  guardian  of  an  in- 
sane person  who  is  served  with  notice 
of  the  commencement  of  the  action  will 
not  be  set  aside,  under  Rev.  Stat.  Ind., 
1894,  §  399,  on  the  ground  of  his  ex- 
cusable neglect,  where  attorneys  ap- 
peared for  him  in  such  action,  although 
they  were  unauthorized,  unless  it  is 
made  to  appear  not  only  that  such  at- 
torneys had  no  authority,  and  that  there 
is  a  meritorious  defense  to  the  cause  of 
action,  but  also  that  the  rights  of  bona 
fide  purchasers  or  other  innocent  third 
parties  have  not  intervened.  Jones  v. 
Crowell,  143  Ind.  218. 

Averment  of  Injury  to  Applicant.  —  An 
applicant,  to  vacate  or  set  aside  a  judg- 
ment as  not  binding  because  he  was 
neither  party  nor  privy  thereto,  should 
show  that  the  judgment  will  be  injuri- 
ous 10  him  if  it  is  not  set  aside.  Arm- 
strong V.  Foley,  (Ky.  1891)  15  S.  W. 
Rep-  355-  See  also  Miller  v.  Alexan- 
der, I  N.  J.  L.  459. 

Averment  that  Irregularity  Affected  Ap- 
plicant Materially. —  In  Gay  v.  Grant, 
loi  N  Car.  206,  it  was  held  that  an 
irregular  judgment  will  not  be  set 
aside  as  of  course,  but  it  must  be  shown 
by  the  applicant  that  the  irregularities 
alleged  as  a  ground  for  setting  aside 
the  judgment  affected  him  materially 
and  adversely. 

Demurrer  to  Application  —  Motion  to 
Make  More  Definite.  —  In  Turner  v. 
Keokuk  First  Nat.  Bank,  30  Iowa  191, 
it  was  held  that  the  fact  that  the  appli- 
cation for  vacating  or  setting  aside  does 
not  set  forth  the  facts  constituting  a 
defense  is  a  defect  which  must  be  taken 
advantage  of  by  motion  for  a  more 
specific  statement  or  possibly  by  de- 
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Statutory  Grounds.  —  An  application  to  vacate  or  set  aside  a  judg- 
ment upon  statutory  grounds  should  set  out  such  facts  as  will 
show  that  the  case  is  one  within  the  operation  of  the  statute.* 

(2)  No  Particular  Form  Requisite.  —  According  to  some  deci- 
sions an  application  for  relief  from  a  judgment  unjustly  or 
improperly  obtained  is  not  required  by  statute  to  be  in  any  par- 
ticular form,  but  all  that  is  required  is  that  facts  showing  a  case 
coming  within  the  rule  shall  be  set  forth.* 

(3)  Must  Be  Written.  —  An  application  to  open,  vacate,  or  set 
aside  a  judgment,  whether  by  motion,  petition,  or  complaint, 
should  be  in  writing.' 

(4)  Affidavit.  —  Such  application  should  be  supported  by  affi- 
davit save  where  the  facts  appear  upon  the  face  of  the  record.* 


murrer,  but  cannot  be  made  available 
in  a  trial  on  the  merits  or  by  objection 
on  appeal. 

Objections  Waived  by  Answering.  —  In 
Bibend  v.  Kreutz,  20  Cal.  no,  it  was 
held  that  a  complaint  in  an  action  to 
set  aside  a  judgment  which  contains  no 
averment  showing  that  relief  could  not 
have  been  obtained  on  motion  may  be 
demurrable;  but  if  the  defendant  fails 
to  demur,  and  answers  on  the  merits, 
and  the  facts  supplying  the  defect  ap- 
pear in  the  record,  the  objection  is 
waived. 

1.  Frost  V.  Dodge,  15  Ind.  139;  La 
Porte  V.  Organ,  3  Ind.  App.  525;  Gan- 
ger V.  Schiffbauer,  40  Neb.  633;  Van 
Home  V.  Montgomery,  5  How.  Pr.  (N. 
Y.  Supreme  Ct.)  238;  Cook  v.  Phillips, 
18  Tex.  31;  Foster  v.  Martin,  20  Tex. 
118;  Edwards  z/.  Janesville,  14  Wis.  26. 

Complaint  on  Ground  of  "  Mistake,"  etc. 
—  In  Kreite  v.  Kreite,  93  Ind.  583,  the 
court  said:  "  This  application  was 
made  under  section  396  of  the  code  of 
1S81,  which  provides  that  the  court 
shall  relieve  a  party  from  a  judgment 
taken  against  him  through  his  mistake, 
inadvertence,  surprise,  or  excusable 
neglect,  at  any  time  within  two  years 
after  the  rendition  of  the  judgment. 
Under  this  section  it  must  appear  that 
such  party  has  a  meritorious  defense  to 
the  action,  and  that  the  judgment  was 
taken  against  him  through  his  mistake, 
inadvertence,  surprise,  or  excusable 
neglect.  The  complaint  in  this  case 
shows  that  the  appellant  has  a  complete 
defense  to  the  action,  and  in  this  re- 
spect the  showing  was  sufficient,  but  it 
wholly  fails  to  show  any  excuse  for  not 
making  the  defense."  See  also  Nash 
V.  Cars,  92  Ind.  216;  Rupert  v.  Martz, 
116  Ind.  72;  Hall  v.  Durham,  116  Ind. 


198;  Parker  z;.  Indianapolis  Nat.  Bank, 
I  Ind.  App.  462. 

2.  People  V.  Lafarge,  3  Cal.  130, 
wherein  the  court  said:  "It  is  not 
material  in  what  particular  form  the 
application  was  made,  nor  was  it  neces- 
sary that  the  precise  words  '  mistake, 
surprise,  inadvertence,  and  excusable 
neglect '  should  be  employed  in  the  ap- 
plication, but  only  that  the  facts  should 
be  set  forth,  and  if  they  showed  a  case 
coming  within  the  rule  it  was  a  suffi- 
cient showing." 

Application  in  Language  of  Statute.  — 
In  Beatty  v.  O'Connor,  106  Ind.  81,  it 
was  held  that  an  application  under 
Rev.  Stat.  Ind.,  1881,  §  396  (Rev.  Stat. 
1894,  §  399),  to  be  relieved  from  a  judg- 
ment which  is  substantially  in  the 
language  of  the  statute  is  sufficient. 

3.  Indianapolis,  etc.,  R.  Co.  v. 
Crockett,  2  Ind.  App.  136;  Ohio  Falls 
Car  Co.  V.  Sweet,  etc.,  Co.,  7  Ind.  App. 
163;  Brumbaugh  v.  Stockman,  83  Ind. 
583;  Meloy  V.  Grant,  4  Mackey  (D.  C.) 
486. 

4.  Rush  V.  Rush,  46  Iowa  648;  Ca- 
perton  v.  Wanslow,  18  Tex.  125.  See 
also  Goss  V.  McClaren,  17  Tex.  107; 
Lander  v.  Abrahamson,  34  Neb.  553. 
As  to  the  necessity  of  motions  in  gen- 
eral being  supported  by  affidavits,  see 
article  Motions,  vol.  14,  p.  70.  As  to 
the  necessity  for  a  verification  of  facts 
upon  which  an  application  to  set  aside 
a  decree  is  based,  see  article  Decrees, 
vol.  5,  p.  1023. 

Effect  of  Omission  to  Verify.  —  In  Rush 
V.  Rush,  46  Iowa  648,  it  was  held  that 
the  fact  that  the  objection  to  set  aside 
a  judgment  is  not  verified  as  required 
by  statute  will  not  render  proceed- 
ing therein  void,  but  that  such  defect 
should  be  taken  advantage  of  by  mo- 
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e.  Notice  OF  Application  —  (i)  Necessity  Of — Before  Expiration 
of  Term.  —  As  a  general  rule,  where  the  application  to  vacate  or 
set  aside  a  judgment  is  made  at  the  term  during  which  it  is 
rendered,  service  of  notice  upon  the  adverse  party  is  not  neces- 
sary,* since  when  the  parties  are  rightfully  in  court  its  jurisdic- 
tions over  them  continues,  without  further  notice,  as  long  as  any 
steps  can  be  rightfully  taken  in  the  cause.* 

After  the  Expiration  of  the  Term,  however,  the  proceedings  have  ceased 
to  be  in  fieri,  and  notice  of  an  application  to  vacate  or  set  aside 
a  judgment  must  be  given  to  the  adverse  party  therein;®  and  a 


tion   to  strike  the   pleading   from   the 
files. 

1.  Smith  V.  Robinson,  ii  Ala.  270; 
Rich  V.  Thornton,  6g  Ala.  473;  Desribes 
V.  Wilmer,  69  Ala.  25;  Yancy  v.  Teter, 
39  Ind.  305;  Lake  57.  Jones,  49  Ind.  297; 
Burnside  v.  Ennis,  43  Ind.  411;  Durre 
V.  Brown,  7  Ind.  App.  127. 

2.  Durre  v.  Brown,  7  Ind.  App.  127. 
In  this  case  the  court  said:  "  The 
theory  of  the  law  is  that  courts  have 
full  and  complete  control  of  the  record 
of  their  proceedings  during  the  entire 
term  at  which  such  proceedings  are 
had,  and  during  the  term  the  court 
may,  for  good  cause  shown,  correct, 
modify,  or  vacate  any  of  its  judgments. 
Any  proceeding  in  a  court  is  in  fieri 
until  the  close  of  the  term.  *  *  * 
It  is  for  these  reasons  that  no  notice 
is  required  when  the  motion  is  made 
during  the  term.  After  the  term  has 
closed,  and  the  proceedings  have 
ceased  to  be  in  fieri,  no  legal  steps  can 
be  taken  against  any  party  who  has  a 
substantial  interest  in  them,  except 
after  notice  given."  Citing  Burnside 
V.  Ennis,  43  Ind.  411;  Knight  v.  State. 
70  Ind.  375;  McClellan  v.  Binkley,  78 
Ind.  503;  Stout  V.  Duncan,  87  Ind.  383; 
Chicago,  etc..  Air  Line  R.  Co.  v.  John- 
ston, 89  Ind.  88. 

Notice  Proper,  but  Not  Indispensable.  — 
In  Allison  v.  Whittier,  loi  N.  Car.  490, 
the  court,  in  holding  that  notice  should 
in  such  cases  be  given  when  practi- 
cable, said:  "  When  practicable  and  in 
fairness  notice  should  be  given,  not, 
however,  as  a  legal  duty  to  the  adverse 
party,  so  that  he  could  be  heard  upon 
the  question  of  the  proposed  reversal. 
In  this  case  it  would  seem  to  have 
been  almost  impracticable  to  give  such 
notice  without  a  needless  prolonga- 
tion of  the  term,  and  while  the  plain- 
tiffs simply  lose  the  advantage  of  a 
summary  judgment  and  are  free  to 
prosecute  their  actions  as  before,  the 


defendants  would  be  deprived  of  all 
defense  to  the  claim  if  the  judgment 
were  allowed  to  stand,  however  merito- 
rious and  sufficient  it  might  be  shown 
to  be  at  the  trial."  Citing  Erwin  v. 
Lowery,  64  N.  Car.  321. 

Motion  Continued  to  Next  Term.  —  In 
Babcock  Hardware  Co.  v.  Farmers', 
etc..  Bank,  50  Kan.  648,  it  was  held 
that  where  a  motion  is  filed  to  vacate  a 
judgment  because  of  its  rendition  be- 
fore the  action  regularly  stood  for  trial 
during  the  term  at  which  said  judg- 
ment was  rendered,  and  is  continued 
by  order  of  the  court  to  the  next  term, 
it  is  error  to  refuse  to  hear  such  mo- 
tion because  notice  thereof  was  not 
served  within  the  first  three  days  of 
such  succeeding  term. 

8.  California.  —  Vallejo  v.  Green,  16 
Cal.  160. 

Colorado.  —  Hughes  v.  McCoy,  11 
Colo.  591;  Doane  v.  Glenn,  i  Colo. 
454- 

Dakota.  —  Beach  v.  Beach,  6  Dakota 
371. 

Georgia.  —  Whitaker  v.  Smith,  33  Ga. 
237. 

Illinois.  —  Ryder  v.  Twiss,  4  111.  4; 
Hall  V.  O'Brien,  5  111.  405. 

Indiana.  —  Durre  v.  Brown,  7  Ind. 
App.  127;  Burnside  v.  Ennis,  43  Ind. 
411;  Lake  v.  Jones,  49  Ind.  297;  Albany 
Land  Co.  v.  McElwaine-Richards  Co., 

11  Ind.  App.  477;  Martindalcf.  Brown, 
18  Ind.  284;   Smith  v.  Chandler,  13  Ind. 

553. 

Kansas.  —  Byington  v.  Call,  36  Kan. 
455;  Newton  First  Nat.  Bank  v.  Wm. 
B.  Grimes  Dry  Goods  Co.,  45  Kan.  510; 
Satterlee  v.  Grubb,  38  Kan.  234. 

Louisiana.  —  Bajourin  v.  Ramelli.  34 
La.  Ann.  554;  Florsheim  Bros.  Dry 
Goods  Co.  V.  Williams,  45  La.  Ann. 
1 196. 

Minnesota.  —  Chisholm  v.  Clitherall, 

12  Minn.  375. 

Mississippi.  —  Lane   v.    Wheless,    46 


15  Encyc.  PI.  &  Pr.  —  \i 
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failure  to  give  such  notice  will  constitute  ground  for  reversal  on 
appeal.  * 

Eeason  for  Eequiring  Notice.  —  This  is  in  accordance  with  the  prin- 
ciple of  law  founded  in  natural  justice  that  no  person  is  bound  by 
any  decree,  judgment,  or  judicial  proceeding  of  which  he  has  no 
notice,  except  a  judgment  or  proceeding  in  rem.^ 

(2)  Waiver.  —  No  notice  need,  however,  be  given  to  the  adverse 
party  when  such  party  is  present  at  the  time,  either  in  person  or 
by  attorney.'     An  appearance  by  the  adverse  party  for  the  pur- 


Miss.  666;  Moore  v.  Hoskins,  66  Miss. 
496. 

Missouri.  —  Coleman  v.  McAnulty, 
16  Mo.  173;  MoUoy  V.  Batchelder,  69 
Mo.  503;  Masterson  v.  Ellington,  10 
Mo.  712. 

Nebraska. — Nuckolls  v.  Irwin,  2 
Neb.  60. 

New  York.  —  Wheeler  v.  Emmeluth, 
(Supreme  Ct.)  28  N.  Y.  St.  Rep.  737. 

North  Carolina.  —  Branch  v.  Walker, 
92  N.  Car.  87;  Harper  v.  Sugg.  11 1  N. 
Car.  324.;  Allison  v.  Whittier,  loi  N. 
Car.  490;  Coor  v.  Smith,  107  N.  Car. 
430. 

Ohio.  —  Hettrick  v.  Wilson,  12  Ohio 
St.  136;  Reynolds  f.  Stansbury,  20 Ohio 
344 ;  Fitzgerald  v.  Cross,  30  Ohio  St.  444. 

South  Carolina.  —  Ingram  v.  Belk,  2 
Rich.  L.  (S.  Car.)  in. 

Tennessee.  —  Brown  v.  Brown,  86 
Tenn.  277. 

England.  —  Jones  v.  Davis,  36  L.  T. 
N.  S.  415. 

As  to  the  necessity  of  notice  of  mo- 
tions generally,  see  article  Motions, 
vol.  14,  p.  70. 

Notice  to  Purchasers  under  Ezecation. 
—  In  Molloy  v.  Batchelder,  69  Mo.  503, 
it  is  held  that  a  motion  to  set  aside  a 
judgment  after  third  persons  have  ac- 
quired an  interest  in  property  sold  un- 
der execution  is  properly  denied  if  such 
persons  are  not  made  parties  or  notified 
of  the  motion. 

Notice  to  Eeal  Parties  Plaintiff.  — 
Where  a  judgment  is  recovered  by  one 
person  for  the  use  of  others  in  a  pro- 
ceeding to  open  the  judgment  where 
the  statute  requires  notice  to  be  given 
to  the"  adverse  party,"  the  notice  need 
not  be  given  to  the  nominal  plaintiff, 
but  it  is  sufficient  to  notify  the  usee. 
Fitzgerald  v.  Cross,  30  Ohio  St.  444. 

1.  Vallejo  V.  Green,  16  Cal.  160,  in 
which  case  it  was  held  that  where  the 
court  makes  an  order  requiring  the 
plaintiff  to  appear  at  a  certain  time  and 
show    cause   why  a    judgment  in  his 


favor  should  not  be  set  aside,  and  it 
does  not  appear  that  a  copy  of  the 
order  was  served  on  the  plaintiff  or  his 
attorney,  or  that  any  notice  was  given 
at  the  time  at  which  it  was  heard,  it  is 
error  for  the  court  to  set  aside  the  judg- 
ment, and  its  order  to  that  effect  will 
be  reversed  on  appeal. 

2.  Lane  v.  Wheless,  46  Miss.  666. 
Prestunption   of   Notice.  —  When    one 

party  to  a  judgment  moves  to  set  it 
aside  at  a  subsequent  term  to  that  in 
which  it  was  entered,  it  is  necessary 
that  the  opposite  party  should  have  no- 
tice. But  where  the  record  does  not 
show  whether  he  had  or  had  not  no- 
tice, if  the  record  be  one  of  a  court  of 
general  jurisdiction,  its  jurisdiction 
will  be  presumed,  and  the  record  can- 
not be  collaterally  impeached.  Rey- 
nolds V.  Stansbury,  20  Ohio  344. 
See,  however,  Hettrick  v.  Wilson,  12 
Ohio  St.  136,  in  which  case  the  court 
said:  "It  has  been  suggested  that 
where  the  record  is  silent  on  the  sub- 
ject, we  must  presume  that  the  defend- 
ant below  was  regularly  in  court.  But 
we  cannot  so  hold  in  this  case.  For 
however  far  we  might  presume  in  favor 
of  the  validity  of  a  judgment,  where 
the  parties  are  shown  to  have  been  be- 
fore the  court,  and  where  they  could, 
therefore,  have  made  the  error  com- 
plained of  appear  affirmatively,  by  ex- 
ception or  otherwise,  yet  no  such 
presumption  can  be  admitted  to  pre- 
vent the  direct  impeachment  of  a  judg- 
ment where  the  subject  of  complaint  is 
that  the  party  has  had  no  day  in  court, 
and  so  had  no  opportunity  of  placing 
anything  upon  the  record." 

3.  Jennings  v.  Pearce,  loi  Ala.  538; 
Moore  v.  Easley,  18  Ala.  619;  Acock 
V.  Halsey,  90  Cal.  215;  Jordan  z/.  Tar- 
ver,  92  Ga.  379;  Hill  v.  Crump,  24 
Ind.  291;  Beatty  v.  O'Connor,  106  Ind. 
81;  Hoag  V.  Old  People's  Mut.  Ben. 
Soc,  I  Ind.  App.  28;  Babcock  Hard- 
ware Co.   V.   Farmers',  etc.,   Bank,  50 
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pose  of  contesting  the  motion  will  constitute  a  waiver  of  notice.' 
(3)  Sufficiency.  —  A  notice  of  a  motion  to  set  aside  a  judgment 

is  sufficient  when  it  informs  the  party  entitled  thereto  of  the 

thing  which  is  to  be  done  and  leads  him  to  the  place  of  doing  it 

at  the  proper  time.* 

Compliance  with  Statutory  Requirements.  —  Where  the  Statute  prescribes 


Kan.  648;  Scarborough  z/.  Myrick,  47. 
Neb.  794;  Braden  v.  Hofifman,  46  Ohio 
St.  641. 

1.  Acock  V.  Halsey,  90  Cal.  215; 
Scarborough  v.  Myrick,  47  Neb.  794; 
Braden  v.  Hoffman,  46  Ohio  St. 
641. 

As  to  waiver  of  notice  of  motions  see 
article  Motions,  vol.  14,  p.  70. 

Prejudice  Must  Be  Shown. —  In  Wheeler 
V.  Emmeluth,  (Supreme  Ct.)  7  N.  Y. 
Supp.  807,  the  court  said:  "  It  was 
undoubtedly  irregular  to  enter  an  order 
without  notice  to  the  owner  of  the 
judgments,  but  the  owner  had  an  op- 
portunity to  be  heard  upon  the  merits 
when  he  made  his  motion  to  vacate  the 
order,  and  no  fact  was  proved  or  rea- 
son suggested  to  show  that  the  ordar, 
as  entered,  was  not  right.  So  far  as 
appears,  precisely  such  an  order  would 
have  to  be  again  entered  in  case  it  was 
set  aside  for  the  irregularity  com- 
plained of.  The  plaintiff  should  have 
shown  upon  his  motion  to  vacate  the 
order  that  he  had  been  prejudiced  by 
the  entry  of  the  order  without  notice. 
Under  all  the  circumstances,  we  think 
the  order  should  stand.  Order  aflSrmed, 
but  without  costs.     All  concur." 

Waiver  of  Notice  of  Application  for 
Leave  to  Renew. —  In  Jensen  v.  Bar- 
bour, 12  Mont.  566,  it  was  held  that 
notice  to  an  adverse  party  of  an  appli- 
cation for  leave  to  renew  a  motion  to 
set  aside  adefault  judgment  which  had 
previously  been  denied  is  not  required 
where  the  adverse  party  appears  and  is 
heard  upon  ihe  motion. 

Waiver  of  Notice  of  Motion  to  Set  Aside 
Verdict.  —  In  Krakower  71.  Davis,  20 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  350,  it 
was  held  that  the  statutory  require- 
ment of  not  less  than  five  days'  notice 
of  motion  to  set  aside  a  verdict  maybe 
waived,  and  is  so  waived  by  failure  to 
object  on  the  ground  of  insufficiency  of 
notice  when  the  motion  is  made.  See 
also  O'Gorman  -/.  Teets,  20  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  359. 

Notice  of  Motion  to  Revoke  Order  Set- 
ting Aside  Judgment.  —  In  Perry  v. 
Pearce,  68  N.  Car.  367,  it  was  held 
that  upon  the  setting  aside,  on  motion 


of  the  defendant,  of  a  judgment  which 
had  been  standing  for  several  terms, 
and  upon  which  an  execution  had 
issued  and  the  land  of  the  defendant 
had  been  sold,  it  requires  no  notice  of 
a  motion  on  the  part  of  the  plaintiff  to 
revoke  the  order  setting  the  judgment 
aside,  and  to  reinstate  it  and  the  exe- 
cution on  the  docket. 

2.  Porter  v.  Bichard,  i  Arizona  87. 

In  Moore  v.  Hoskins,  66  Miss.  496,  it 
was  held  that  if  a  defendant  has  in  fact 
been  summoned,  but  the  judgment  by 
default  at  the  return  term  is  void  be- 
cause the  return  fails  to  show  personal 
service,  the  plaintiff,  at  any  time  be- 
fore the  judgment  would  have  been 
barred  by  limitation  if  valid,  may  by 
motion  have  the  judgment  vacated  and 
a  valid  one  rendered,  provided  notice 
thereof  is  given  to  the  defendant.  In 
such  case,  the  defendant  having  been 
in  fact  originally  summoned,  the  no- 
tice need  not  be  by  another  summons. 
The  form  and  method  of  giving  the  no- 
tice are  immaterial  since  i^^  purposes 
are  not  to  acquire  jurisdiction,  but  to 
prevent  surprise  and  fraud. 

Notice  Need  Not  Specify  Cause  of  Mo- 
tion.—  In  Pick  V.  Glickman,  54  111. 
A  pp.  646,  the  court,  in  holding  that  a 
notice  of  a  motion  to  set  aside  a  judg- 
ment supported  by  affidavit  need  not 
specify  the  cause  for  the  motion  which 
the  affidavits  show,  said;  "There  is 
no  statute  or  practice  which  requires  a 
motion,  or  notice  thereof,  based  upon 
affidavits,  to  specify  the  cause  for  the 
motion  which  the  affidavits  may  show; 
and  it  will  be  more  just  to  require  a 
party  who  has  been  duly  notified  to  ap- 
pear and  except  to  action  of  the  court, 
to  which  he  does  not  assent,  than  to 
permit  him,  after  being  silent  in  the 
Circuit  Court,  to  object  for  the  first 
time  here." 

Conclusiveness  of  Recital  in  Order.  —  In 
De  Pedrorena  v.  Superior  Ct.,  80  Cal. 
144,  the  court  held  that  a  recital  in  th« 
order  vacating  the  decree  that  all  per- 
sons interested  "  were  duly  served 
with  due  notice  "  of  the  motion  to  va- 
cate was  conclusive  in  a  proceeding  to 
review  the  order  on  certiorari. 
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the  time  which  must  intervene  between  the  service  of  the  notice 
of  an  appHcation  to  set  aside  a  judgment  and  a  hearing  thereof, 
the  notice  must  comply  strictly  with  such  requirement,  and  a 
verbal  notice  on  the  day  of  the  hearing  is  irregular  and  should  be 
dismissed.* 

(4)  Service  —  Upon  Whom  Must  Be  Made.  —  Notice  of  an  application 
to  vacate  or  set  aside  a  judgment  may  be  served  either  upon  the 
party  or  upon  his  attorney,*  or  upon  the  personal  representative 
of  a  deceased  party. ^ 

Notice  by  Publication  Insufficient.  —  A  motion  to  set  aside  a  judgment 
is  not  such  a  proceeding  as  will  authorize  notice  to  the  opposing 
party  by  pubHcation.* 

6.  Verified  Answer.  —  According  to  some  decisions,  Avhere  a 
party  seeks  to  have  a  judgment  against  him  set  aside,  and  leave 
to  answer,  he  must  accompany  his  motion  with  the  proposed 
answer  duly  verified,  so  that  the  court  may  see  whether  he  has  a 
defense  to  the  action.' 


1.  Harper  v.  Sugg,  iii  N.  Car.  324. 
Citing  Governor  v.  Lassiter,  83  N.  Car. 
38,  and  Hemphill  v.  Moore,  104  N. 
Car.  379. 

Notice  for  Time  to  Which  Court  Has 
Adjourned.  —  In  Horton  v.  New  Pass 
Gold,  etc.,  Min.  Co.,  21  Nev.  184,  it 
was  held  that  the  giving  of  notice  of  a 
motion  to  open  a  judgment  for  a  time 
to  which  the  court  has  adjourned  will 
not  bar  the  granting  of  such  motion, 
even  though  the  court  has  convened 
before  the  specified  time,  and  though 
notice  might  equally  well  have  been 
given  for  an  earlier  period  had  the  fact 
of  the  court's  then  convening  been 
known. 

2.  Vallejo  v.  Green,  16  Cal.  160; 
Doane  v.  Glenn,  i  Colo.  454;  Beach  v. 
Beach,  6  Dakota  371 ;  Pick  v.  Glickman, 
54  111.  App.646;  Lee  V.  Brown,  6  Johns. 
(N.  Y.)  132;  Branch  v.  Walker,  92  N. 
Car.  87;  Yorke  v.  Yorke,  3  N.  Dak. 
343;  Ferguson  v.  Gilbert,  17  S.  Car.  30. 
See  for  service  of  notice  generally  arti- 
cle Service  of  Notice  and  Papers. 

Notice  to  Attorney  of  Beoord.  —  In 
Branch  v.  Walker,  92  N.  Car.  87,  it 
was  held  that  the  notice  might  be 
given  to  the  plaintiff's  attorney  of  rec- 
ord, and  that  Code  N.  Car.,  §  597,  ex- 
pressly  authorizes  this  practice.  See 
also  Beach  v.  Beach,  6  Dakota  371,  in 
which  case  the  court  cited  Doane  v. 
Glenn,  i  Colo,  454;  Lusk  ».  Hastings,  i 
Hill  (N.  Y.)  656,  and  Lee  v.  Brown,  6 
Johns.  (N.  Y.)  132. 

3.  Grier  v.  Jones,  54  Ga.  154.  In 
this  case  the  court  said:     "  The  ques- 


tion was  made  whether  a  scire  facias 
was  the  proper  mode  to  make  the  legal 
representative  of  a  deceased  person  a 
party  to  proceedings  to  set  aside  a 
judgment  in  favor  of  the  deceased.  If 
such  proceedings  were  commenced  in 
the  lifetime  of  the  party,  his  represent- 
ative might  be  moved  against  by  scire 
facias.  But  if  not,  then  the  proper 
mode  would  be  to  take  an  order  recit- 
ing the  judgment —  the  grounds  relied 
on,  the  death  of  the  party,  the  qualifi- 
cation of  the  representative  —  and  call- 
ing upon  him  to  show  cause  why  the 
judgment  complained  against  should 
not  be  set  aside.  In  other  words,  as 
there  would  be  no  case  pending,  the 
matter  could  be  moved  in  as  it  would 
be  done  if  the  party  had  not  died,  ex- 
cept that  all  the  additional  allegations 
which  his  death  makes  it  necessary  to 
aver  in  order  to  show  the  facts  would 
have  to  be  made.  As  to  the  service, 
the  motion  or  the  order  should  be 
served  as  other  motions." 

4.  Beck  V.  Koester.  79  Ind.  135,  in 
which  case  it  was  held  that  Code.  1852, 
§  38,  "  providing  for  notice  by  publica- 
tion in  certain  cases,  has  reference 
only  to  the  commencement  of  original 
actions,  or  to  actions  in  the  nature  of 
original  actions,  and  consequently  has 
no  application  to  merely  supplemental 
proceedings." 

6.  In  Spencer  z/.'Thistle,  13  Neb.  227, 
the  court  said:  "  But  where  a  party 
seeks  to  have  a  judgment  against  him 
set  aside  and  for  leave  to  answer,  he 
must  accompany  his  motion  to  set  the 
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7.  Affidavit  of  Meritorious  Defense  — a.  GENERAL  RULE.  —  As  a 
general  rule,  a  party  applying  to  have  a  judgment  opened, 
vacated,  or  set  aside  should  accompany  his  application  with  an 
affidavit  of  a  meritorious  defense;*  and  where  such  an  affidavit 


judgment  aside  with  his  proposed  an- 
swer duly  verified,  so  that  the  court 
may  see  whether  he  has  a  defense  to 
the  action,  and  he  must  also  state  satis- 
factory reasons  in  excuse  of  his  de- 
fault. If  the  answer  fails  to  state  a 
defense,  the  motion  should  be  over- 
ruled. There  is  nothing  in  this  record 
tending  to  show  that  the  defendant  has 
any  defense  to  the  action.  The  judg- 
ment of  the  District  Court  granting  a 
new  trial  is  reversed."  See  also,  to  the 
same  effect,  McBrien  v.  Riley,  38  Neb. 
561;  Bond  V.  Wycoff,  42  Neb.  214;  Mc- 
Cabe  V.  Sumner,  40  Wis.  386;  Levy  v. 
Goldberg,  40  Wis.  308;  Louchine  v. 
Strouse,  49  Wis.  623. 

Information  and  Belief  Insufficient.  — 
An  application  under  Rev.  Stat.  Wis., 
§  2832,  by  a  defendant  who  failed  to 
answer,  to  be  relieved  from  a  judgment 
against  him  and  allowed  to  defend, 
should  be  based  upon  an  answer  veri- 
fied upon  his  own  personal  knowledge, 
or  upon  the  affidavit  of  some  one  hav- 
ing personal  knowledge  of  the  facts,  a 
showing  upon  information  and  belief 
not  being  sufficient;  and  the  practice 
in  this  respect  is  the  same  in  legal  and 
in  equitable  actions.  Superior  Consol. 
Land  Co.  v.  Dunphy,  93  Wis.  188.  See 
also  generally  article  Information  and 
Belief,  vol.  10,  p.  854. 

Full  Answer  —  What  Constitntes.  —  In 
Durham  v.  Moore,  48  Kan.  135,  the 
court  said:  "  We  understand  '  a  full 
answer  '  to  mean  not  wanting  in  any 
essential  requisite;  a  meritorious  an- 
swer. The  answer  filed  fails  to  show 
a  complete  defense  to  the  petition." 

Additional  Paragraphs  of  Answer.  — 
While  Rev.  Stat.  Ind.,  1881,  §  601,  pro- 
vides that  before  the  judgment  ^hall 
be  opened  the  party  shall  file  a  full  an- 
swer, he  is  not  required  to  file  all  the 
answers  he  desires  at  that  time;  and  if 
the  plaintiff  dismisses  a  paragraph  of 
his  complaint,  it  is  within  the  discre- 
tion of  the  trial  court  to  allow  the  de- 
fendant to  file  an  additional  paragraph 
of  answer.  Bryant  v.  Richardson,  126 
Ind.  145. 

1.  See  generally  articles  Affidavits 
OF  Merits  or  Defense,  vol.  i,  p.  338; 
Defaults,  vol.  6,  p.  181. 

Arkansas.  —  Chambliss  v.  Reppy,  54 


Ark.  539;  Browning  v.  Roane,  9  Ark. 
354;  Wilson  v.  Phillips,  5  Ark.  183. 

California.  —  People  v.  Rains,  23 
Cal.  128;  Bailey  v.  Taaffe,  29  Cal.  422; 
De  La  Montanya  v.  De  La  Montanya, 
112  Cal.  loi;  Parrott  v.  Den,  34  Cal. 
79.  See  also  Collins  v.  Scott,  100  Cal. 
446;  Jenkins  v.  Gamewell  F.  Alarm 
Tel.  Co.,  (Cal.  1892)  31  Pac.  Rep.  570; 
Will  V.  Lytle  Creek  Water  Co.,  100  Cal. 
344;  Morgan  v.  McDonald,  70  Cal. 
32.  * 

Illinois.  —  Ward  v.  Durham,  134  111. 
195;  Grubb  V.  Crane,  5  111.  153;  Treftz 
V.  Stahl,  46  111.  App.  462;  Roberts  v. 
Corby,  86  111.  182;  Mann  v.  Warde,  64 
111.  App.  108;  Grossman  v.  Wohlleben, 
90  111.  537;  Chicago  F.  Proofing  Co.  v. 
Park  Nat.  Bank,  145  111.  481;  Brewer, 
etc..  Brewing  Co.  v.  Lonergan,  63  111. 
App.  28. 

Indiana.  —  Cruse  v.  Cunningham,  79 
Ind.  402;  West  v.  Miller,  125  Ind.  70; 
Frost  V.  Dodge,  15  Ind.  139;  Lake  v. 
Jones,  49  Ind.  297;  Toledo,  etc.,  R.  Co. 
V.  Gates,  32  Ind.  238;  Slagle  v.  Bod- 
mer,  75  Ind.  330;  Rupert  v.  Martz,  116 
Ind.  72. 

Iowa.  —  Jaeger  v.  Evans,  46  Iowa 
188;  Jean  v.  Hennessy,  74  Iowa  348; 
Palmer  v.  Rogers,  70  Iowa  381.  See 
also  Piggolt  V.  Addicks,  3  Greene 
(Iowa)  427;  Russell  v.  Pottawottamie 
County,  29  Iowa  256;  Ellis  z\  Butler, 
78  Iowa  632. 

Minnesota.  —  People's  Ice  Co.  v. 
Schlenker,  50  Minn.  i. 

Missouri.  —  Palmer  v.  Russell,  34 
Mo.  476;  Lamb  v.  Nelson,  34  Mo.  501; 
Carr  v.  Dawes,  46  Mo.  App.  351;  Cast- 
lio  V.  Bishop,  51  Mo.  162. 

New  Jersey.  —  Miller  v.  Alexander, 
I  N.  J.  L.  459;  Hendrickson  v.  Her- 
bert, 38  N.  J.  L.  296. 

New  York.  —  Van  Home  v.  Mont- 
gomery, 5  How.  Pr.  (N.  Y.  Supreme 
Ct.)  238;  Tallman  v.  Sprague,  60  N.  Y. 
Super.  Ct.  425. 

Pennsylvania.  —  Welton  v.  Little- 
john,  163  Pa.  St.  205;  Shenk  v. 
Hacker,  3  Pa.  Super.  Ct.  Rep.  439. 

Rhode  Island.  —  Draper  v.  Bishop.  4 
R.  I.  489. 

South  Dakota.  —  Pettigrew  v.  Sioux 
Falls,  5  S.  Dak.  646. 

Texas.  —  Foster  v.   Martin,   20  Tex. 
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is  required  it  has  been  held  that  a  sworn  answer  is  not  a  sufficient 
compliance  witii  the  rule.' 

b.  Exception.  —  The  general  rule  as  just  laid  down  is  not, 
however,  without  exception.  It  has  been  held  that  an  affidavit 
of  meritorious  defense  is  not  necessary  on  a  motion  to  set  aside  a 
judgment  for  a  material  irregularity,  where  the  ground  of  objec- 
tion is  clearly  well  founded,*  e.  g,,  where  a  default  is  taken  against 
a  defendant  before  the  expiration  of  the  time  allowed  him  to 
plead,  or  where  the  defendant  files  a  plea  but  the  clerk  omits  to 
notice  the  filing  of  record.*     Nor  is  an  affidavit  of  merits  neces- 


Ii8;  Watson  v.  Newsham,  17  Tex.  437; 
Contreras  v.  Haynes,  61  Tex.  103. 

Wisconsin,  —  Milwaukee  Mut.  Loan, 
etc.,  Soc.  V.  Jagodzinski,  84  Wis.  35; 
Butler  V.  Mitchell,  15  Wis.  355;  Dick  7/. 
Williams,  87  Wis.  651;  Day  v.  Mert- 
lock,  87  Wis.  577. 

1.  Mowry  v.  Hill,  11  Wis.  146.  In 
this  case  the  court  said<  "  The  au- 
thorities  have  established  the  rule  that 
on  such  an  application  an  affidavit  of 
merits  should  be  filed,  and  that  a 
sworn  answer  does  not  supply  its  ab- 
sence. The  reason  for  this,  given  in 
Jones  V.  Russell,  3  How.  Pr.  (N.  Y. 
Supreme  Ct.)  324,  is  that '  a  defendant 
may  swear  to  the  truth  of  his  answer, 
without  believing  that  he  has  a  defense 
on  the  merits.'  And  it  is  obvious  that 
this  is  so,  A  party  may  be  able  to 
swear  to  a  state  of  facts,  in  his  answer, 
which  amounts  to  a  defense,  yet  know 
at  the  same  time  that  the  plaintiff 
would  be  able  to  avoid  them  entirely 
by  proof  of  other  facts,  of  which  his 
answer  would  make  no  mention.  And 
it  is  very  plain  that  the  reason  for  the 
rule  is  precisely  the  same  whether  the 
case  be  an  equity  or  a  law  case.  And 
as  we  regard  the  rule  as  just  and  salu- 
tary, we  are  not  inclined  to  recognize 
any  distinction  between  the  two  classes 
of  cases  in  this  respect.  And  no  au- 
thority decided  in  any  of  the  various 
states  which  have  adopted  the  code  has 
been  furnished,  justifying  the  continu- 
ance of  any  such  distinction." 

Contra.  —  According  to  Omro  v. 
Ward,  ig  Wis.  232,  it  seems  that  an 
affidavit  of  merits  is  not  necessary  on 
excusing  a  default,  if  the  answer  itself 
shows  merits  and  is  verified,  or  if  other 
affidavits  on  file  in  the  cause  and  made 
a  part  of  the  papers  on  which  the  mo- 
tion to  vacate  the  judgment  is  based 
are  sufficient  with  the  answer  to  show 
a  good  defense.  In  this  case  the  court 
said:     "  It  is  insisted  that  the   judg- 


ment should  not  have  been  set  aside 
without  an  affidavit  of  merits  accom- 
panying the  motion.  Such  an  affidavit 
upon  taking  off  a  default  was  formerly 
held  to  be  indispensable  (Mowry  v. 
Hill,  II  Wis.  146;  Burnham  v.  Smith, 
II  Wis.  258;  Johnson  v.  Eldred,  13 
Wis.  482;  Butler  v.  Mitchell,  15  Wis. 
355);  but  probably  the  practice  has 
been  changed  in  this  respect  by  c.  211, 
Laws  of  1861,  where  the  answer  itself 
shows  merits  and  is  verified.  The  lan- 
guage of  the  answer  is  a  little  peculiar 
in  view  of  the  allegations  in  the  com- 
plaint, and  is  hardly  such  as  to  entitle 
the  party  to  have  the  judgment  set 
aside  upon  it  alone.  We  find,  how- 
ever, among  the  papers,  an  affidavit 
made  by  Ward  for  the  purpose  of  pro- 
curing a  continuance  of  the  cause, 
which  appears  to  have  been  filed  the 
day  judgment  was  entered.  It  was 
stated  by  the  counsel  for  the  respond- 
ent that  this  affidavit  was  actually  read 
and  considered  by  the  court  on  the 
hearing  of  the  motion.  This  affidavit, 
together  with  the  answer,  shows  a 
good  defense,  and  if  it  were  included 
in  the  motion  papers  we  should  have 
no  difficulty  in  affirming  the  order  ap- 
pealed from.  But  it  never  was  made 
a  part  of  the  motion  papers,  and  conse- 
quently we  cannot  consider  it  on  this 
appeal.  If  it  was  really  used  upon  the 
motion,  it  should  have  been  included 
in  the  motion  papers."  See  also  Cleve- 
land V.  Burnham,  55  Wis.  598;  Hueb- 
ner  v.  Farmers'  Ins.  Co.,  71  Iowa  30. 

2.  Branstetter  v.  Rives,  34  Mo.  318; 
Doan  V.  Holly,  27  Mo.  256;  Maloney  v. 
Hunt,  29  Mo.  App.  379. 

3.  Browning  v.  Roane,  9  Ark.  354. 
In  this  case  the  court  said:  "  The  gen- 
eral rule  requiring  merits  to  be  shown 
in  order  to  relieve  a  party  against  a 
default  is  well  settled,  and  has  been 
recognized  by  this  court  in  Wilson  v. 
Phillips,  5   Ark,   183;  but  to  this  rule 
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sary  where  the  judgment  which  is  desired  to  be  set  aside  is  void 
for  want  of  jurisdiction.* 
c.  Requisites.  —  As  to  the  requisites  of  an  affidavit  of  meri- 


ihe  courts  have  sometimes  admitted 
exceptions.  In  New  York  the  rule  is 
held  only  to  apply  to  defaults  that  have 
been  in  all  respects  regular.  When 
they  have  been  irregularly  entered,  it 
has  been  only  required  of  the  party  in 
default  to  point  out  the  irregularity, 
and  to  excuse  himself  from  negligence 
without  showing  merits.  Howell  v. 
Denniston,  3  Cai.  (N.  Y.)  96;  Thomas 
V.  Douglass,  2  Johns.  Cas.  (N.  Y.)  226; 
Depeysler  v.  Warne,  2  Cai.  (N.  Y.)  45. 
And  in  that  state,  in  some  cases,  even 
where  the  default  was  regular,  the 
courts  have  not  applied  the  rule  under 
the  particular  circumstances  of  each 
case,  as  where  the  party  in  default  has 
been  misled  by  the  party  taking  the 
default,  Stewart  z/.  Atkins,  3  Cow.  (N. 
Y.)  67,  or  was  under  some  particular 
misapprehension  for  which  the  party 
taking  the  default  was  plainly  respon- 
sible, Olney  v.  Bacon,  3  Cai.  (N.  Y.) 
132,  and  a  few  other  particular  cases. 
We  refer  to  these  decisions  not  to  adopt 
or  approve  them,  but  only  to  show  that 
this  general  rule,  requiring  merits  to 
be  shown  in  order  to  relieve  a  party 
against  a  default,  like  most  of  the  gen- 
eral rules  of  law,  has  been  sometimes 
held  to  have  exceptions,  not  only  in  an 
entire  class  of  cases,  but  in  other  cases 
depending  upon  their  own  peculiar  cir- 
cumstances; and  although  we  are  un- 
willing to  go  to  the  length  of  all  the 
New  York  decisions  on  this  subject,  it 
is  obvious  that  the  rule  must  have 
some  exceptions,  as  it  is  easy  to  con- 
ceive of  cases,  as,  for  instance,  where 
a  default  is  taken  against  a  defendant 
before  the  expiration  of  the  time 
allowed  him  to  plead,  where  every 
possible  presumption  of  law  that  a  de- 
fault could  raise  against  him  would  be 
entirely  removed  by  merely  pointing 
out  such  gross  irregularity  as  that  indi- 
cated in  the  case  supposed,  whereby 
he  has  been  deprived  of  a  substantive 
right." 

Judgment  by  Default  After  Demurrer.  — 
In  Walla  Walla  Printing,  etc.,  Co.  v. 
Budd,  2  Wash.  Ter.  336,  it  was  held 
that,  in  the  absence  of  a  rule  governing 
the  subject,  the  filing  of  a  demurrer  in 
the  office  oi  the  clerk  constitutes  such 
an  appearance  as  to  cause  the  action  of 
the  court  in  rendering  judgment  by  de- 
fault  for    want   of    appearance    grave 


error,  depriving  the  defendant  of  sub- 
stantial rights,  and  the  defendant  need 
not  file  an  affidavit  of  merits  to  have 
such  judgment  set  aside. 

1.  Rice  V.  Griffith,  9  Iowa  539;  Dob- 
bins V.  McNamara,  113  Ind.  54;  Magin 
V.  Lamb,  43  Minn.  80;  St.  Paul  Sav. 
Bank  v.  Authier,  52  Minn.  98;  Lambert 
V.  Converse,  22  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  265. 

"Where  the  Defendant  Has  Not  Been 
Within  the  Jurisdiction  of  the  court,  it 
would  not  be  just  to  compel  him  to 
come  under  that  jurisdiction,  and  es- 
tablish his  defense  to  the  action,  in 
order  to  obtain  relief  from  a  judgment 
obtained  without  notice;  and  therefore 
the  relief  granted  him  must  be  absolute 
immunity  from  the  judgment.  But 
where  the  party  was  within  the  reach 
of  the  process  of  the  court,  although 
not  served  with  notice,  and  an  appear- 
ance has  been  entered  for  him  by  an 
attorney,  the  court  may  well  require 
him  to  aver  in  his  proceedings,  to  ob- 
tain relief  from  the  judgment,  that  he 
has  a  defense  to  the  action,  and  if  no 
rights  of  bona  fide  purchasers  have 
intervened,  the  court  will  stay  proceed- 
ings under  the  judgment,  while  it  pre- 
serves its  lien,  and  permit  the  party  to 
make  his  defense  to  the  original  action, 
and,  to  the  extent  he  may  succeed  in 
that  defense,  relieve  him  from  the 
effect  of  the  judgment."  Wiley  v. 
Pratt,  23  Ind.  628. 

Unauthorized  Appearance  of  Attorney.  — 
In  Rice  v.  Griffith,  9  Iowa  539,  the  court 
said:  "  The  professional  statement  of 
the  counsel,  being  received,  is  to  be  re- 
garded as  an  affidavit.  It  being  shown 
that  his  appearance  was  without  au- 
thority, it  is  the  same  as  if  there  had 
been  none,  and  then  it  is  a  default  en- 
tered when  there  has  been  no  service. 
The  principal  argument  against  setting 
aside  the  default  is  that  the  affidavit 
makes  no  showing  of  merits.  But  we 
do  not  think  that  this  is  to  be  required 
when  there  has  been  no  notice.  The 
party  is  not  in  court.  The  court  had 
no  jurisdiction.  It  is  true  that, /n'/wa 
facie,  there  was  an  appearance,  but  this 
prima  facie  aspect  is  taken  away  by  the 
disclosure  of  the  facts.  Messenger  v. 
Marsh,  6  Iowa  491.  We  think  the 
judgment  of  the  court  should  be  re- 
versed." 
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torious  defense  upon  an  application  to  vacate  or  set  aside  a  judg- 
ment, see  articles  AFFIDAVITS  OF  Merits  or  Defense,  vol.  i, 
p.  338;  Defaults,  vol.  6,  pp.  1 81-189. 

8.  Counter-affidavits.  —  Ordinarily,  where  an  application  to 
vacate  or  set  aside  a  judgment  is  upon  notice,  counter-affidavits 
are  admissible  to  contradict  the  affidavit  in  support  of  the 
motion,*  but  not  for  the  purpose  of  controverting  the  affidavit  of 
merits  accompanying  the  application,*  since  this  would  be  equiva- 
lent to  trying  the  case  upon  its  merits.* 

Upon  an  Ex  Parte  Application  supported  by  affidavits  to  set  aside  a 
judgment,   it  would  seem  that  counter-affidavits  should  not  be 


1.  Francis  v.  Cox,  33  Cal.  323;  Mc- 
Kinley  v.  Tuttle,  34  Cal.  235;  Doug- 
lass V.  Todd,  96  Cal,  655;  Truby  v. 
Case,  41  111.  App.  153;  Lake  v.  Jones, 
49  Ind.  297;  Buck  v.  Havens,  40  Ind. 
221;  Bristor  v.  Galvin,  62  Ind.  352; 
Schofield  V.  Starnes,  5  Ind.  App.  457; 
Nord  V.  Marty,  56  Ind.  531;  Rogers  v. 
Overton,  87  Ind.  410;  Stover  v.  Hough, 
47  Neb.  789;  Mosseaux  v.  Brigham,  19 
Vt.  457.  See,  however.  Hill  v.  Crump, 
24  Ind.  291. 

Matters  in  Issue.  —  "In  respect  to  the 
grounds  on  which  relief  against  the 
judgment  is  asked,  evidence  will  be 
heard  on  both  sides,  because  these 
matters  may  properly  be  put  in  issue." 
Lake  v.  Jones,  49  Ind.  297. 

"  In  applications  for  relief  under 
section  396  [of  the  Indiana  Code]  it  is 
only  as  to  the  truth  of  the  alleged  facts 
relied  on  as  a  defense  that  a  counter- 
affidavit,  or  countervailing  evidence,  is 
not  admissible.  As  to  the  causes  for 
which  relief  is  sought,  evidence  may 
be  and  usually  ought  to  be  heard  as 
in  ordinary  adversary  proceedings.'' 
Dobbins      v.      McNamara,      113     Ind. 

54- 

Upon  Question  of  Excusable  Neglect.  — 
Thus,  on  motion  to  set  aside  a  default 
for  excusable  neglect,  counter-affi- 
davits upon  the  question  of  excusable 
neglect  are  proper.  Rogers  v.  Over- 
ton, 87  Ind.  410. 

Applicant's  Notice  of  Pendency  of  Ac- 
tion.—  In  Stover  v.  Hough,  47  Neb. 
789,  it  was  held  that  the  adverse  party, 
on  an  application  to  open  a  judgment 
rendered  by  default,  upon  service  on 
the  defendant  by  publication,  may 
present  counter-affidavits  to  show  that 
the  applicant  had  actual  notice  of  the 
pendency  of  the  action  in  time  to  ap- 
pear and  defend. 

2,  California.  —  Douglass    v.   Todd, 


96  Cal.  655;  Francis  v.  Cox,  33  Cal. 
323;  Gracier  v.  Weir,  45  Cal.  53. 

Illinois.  —  Dionne  v.  Matzenbaugh, 
49  111.  App.  527. 

Indiana.  —  Lake  v.  Jones,  49  Ind. 
297;  Hillz/.  Crump,  24  Ind.  291;  Buck 
V.  Havens,  40  Ind.  221;  Dobbins  v. 
McNamara,  113  Ind.  54;  Beatty  v. 
O'Connor,  106  Ind.  81;  Nord  v.  Marty, 
56  Ind.  531. 

Iowa.  —  Joerns  v.  La  Nicca,  75  Iowa 

705- 

New  York.  —  Gideon  v.  Dwyer,  17 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  233; 
Hanford  v.  McNair,  2  Wend.  (N.  Y.) 
286;  Catlin  V.  Latson,  4  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  248. 

Wisconsin.  —  Hill  v.  La  Crosse,  etc., 
R.  Co.,  II  Wis.  214. 

Canada.  —  Montreal  Bank  v.  Har- 
rison, 4  Ont.  Pr.  Rep.  331;  Wooster 
Coal  Co.  V.  Nelson,  4  Ont.  Pr.  Rep.  343. 

Such  Affidavit  Irrelevant  and  Inadmissi- 
ble.—  In  Griswold  Linseed  Oil  Co.  z/. 
Lee,  I  S.  Dak.  531,  it  was  held  that  an 
applicant,  to  set  aside  a  default  and 
judgment,  and  for  leave  to  answer,  is 
not  required  to  make  more  than  such 
a.  prima  facie  showing  on  the  merits  as 
arises  from  his  own  affidavits,  and  affi- 
davits to  controvert  his  affidavit  of 
merits  are  irrelevant  and  inadmissible. 

3.  Lake  v.  Jones,  49  Ind.  297. 

Merits  Not  Tried  on  Affidavits.  —  In 
Douglass  V.  Todd,  96  Cal.  655,  it  was 
said:  "  It  is  well  settled  that  a  default 
will  not  be  set  aside  unless  a  sufficient 
affidavit  of  merits  is  filed;  but  proper 
practice  does  not  permit  the  facts  stated 
in  defendant's  affidavit,  which  consti- 
tute his  defense  to  the  action,  to  be 
rebutted  by  counter-affidavits.  The 
court  will  not  try  the  merits  of  the  case 
upon  affidavits,  but  will  hear  counter- 
affidavits  as  to  the  excuse  for  permit- 
ting the  default." 
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heard,*  but  the  motion  should  be  determined  upon  the  ex  parte 
affidavits  in  support  of  the  motion,  and  these  should  be  strictly 
scrutinized.* 

9.  Hearing  and  Determination  —  a.  Discretion  of  Court  — 
(i)  hi  General.  —  A.n  application  to  open  or  vacate  a  judgment  is 
addressed  to  the  sound  legal  discretion  of  the  court,*  and  the 


1.  Mendell  v.  Kimball,  85  111.  582; 
Thelin  v.  Thelin,  8  111.  App.  421;  Kal- 
kaska Mfg.  Co.  V.  Thomas,  17  111. 
App.  235;  Scrafield  v.  Sheeler.  18  111. 
App.  507. 

Iq  Scrafield  v.  Sheeler,  18  111.  App. 
507,  the  court  said:  "  The  hearing 
counter-affidavits  in  such  cases  is  a 
vicious  practice.  Kalkaska  Mfg.  Co.  v. 
Thomas,  17  111.  App.  235.  And  where 
allowed,  if  the  affidavits  of  the  appli- 
cant excuse  the  default  and  show 
merits  with  distinctness,  such  counter- 
affidavits  will  not  ordinarily  affect  the 
question  of  abuse  of  discretion  on  the 
part  of  the  court." 

See,  however.  Reed  v.  Curry,  35  111. 
536,  to  the  effect  that  on  an  affidavit  of 
merits  a  default  is  usually  set  aside  if 
a  good  defense  on  the  merits  exists, 
and  the  parly  has  been  diligent  in  pre- 
paring it,  but  that  the  court  may  prop- 
erly permit  a  counter-affidavit  to  be 
filed  by  the  plaintiff  in  opposition  to  a 
motion  to  vacate  a  judgment  by  de- 
fault on  the  ground  that  the  suit  was 
brought  without  the  authority  of  the 
plaintiff. 

2.  Mendell  v.  Kimball,  85  111.  582. 

.  As  to  the  inadmissibility  of  counter- 
affidavits  in  a  case  of  ex  parte  motions, 
see  article  Motions,  vol.  14.  p.  70. 

3.  Alabama.  —  Ewing  v.  Peck,  17 
Ala.  339;  Acre  v.  Ross,  3  Stew.  (Ala.) 
288;  Wilson  V.  Torbert,  3  Stew.  (Ala.) 
296. 

California.  —  Woodward  v.  Backus, 
20  Cal.  137;  Roland  v.  Kreyenhagen, 
18  Cal.  455;  Howe  v.  Independence 
Consol.  Gold,  etc.,  Min.  Co.,  29  Cal. 
72;  Dougherty  v.  Nevada  Bank,  68 
Cal.  275;  Bailey  v.  Taaffe,  29  Cal.  422; 
Watson  V.  San  Francisco,  etc.,  R.  Co., 
41  Cal.  17;  People  %>.  Rains,  23  Cal. 
127;  Peoples.  O'Connell,  23  Cal.  281; 
MulhoUand  v.  Heyneman,  19  Cal.  605; 
Haight  V.  Green,  19  Cal.  113;  People 
V.  Lafarge,  3  Cal.  130;  Harbaugh  v. 
Honey  Lake  Valley  Land,  etc.,  Co.,  109 
Cal.  70;  Francis  v.  Cox,  33  Cal.  325. 

Connecticut.  —  Schoonmaker  v. 
Albertson,  etc.,  Mach.  Co.,  51  Conn. 
387. 


Georgia.  —  Aiken  v.  Wolfe,  76  Ga. 
816. 

Illinois.  —  Mason  v.  McNamara,  57 
111.  274;  Byrne  v.  O'Neill,  35  111.  App. 
361 ;  Hall  V.  Emporia  First  Nat.  Banlc, 
133  111.  234;  Walsh  V.  Walsh,  114  IH. 
655;  Harmison  v.  Clark,  2  111.  131; 
Wallace  v.  Jerome,  2  111.  524;  Gillet  v. 
Stone,  2  111.  539;  Buckmaster  v.  Drake, 
10  111.  321;  Woodruff  V.  Tyler,  10  111. 
457;  Greenleaf  v.  Roe,  17  111.  474;  Rich 
V.  Hathaway.  18  III.  548;  Chicago  v. 
Adams,  24  111.  492;  Chicago  v.  Ro*n- 
feld,  24  111.  495;  U.  S.  Express  Co.  v. 
Bedbury,  34  111.  459;  Bowman  z/.  Wood, 
41  111.  203;  Cox  V.  Brackett,4i  111.  222; 
Bell  V.  Nims,  51  111.  171;  Scales  v. 
Labar,  51  111.  232;  Hovey  v.  Middleton, 
56  111.  468;  Bowman  v.  Bowman,  64  111. 
75;  Fergus  v.  Garden  City  Planing 
Mill,  etc..  Mfg.  Co.,  71  111.  51;  Boyle 
V.  Levi,  73  111.  175;  Thielmann  v.  Burg, 
73  111.  293;  Union  Hide,  etc.,  Co.  v. 
Woodley,  75  111.  435;  Constantine  v. 
Wells,  83  111.  192;  Hitchcock  v.  Herzer, 
90  111.  543;  Gallagher  v.  People,  91  III. 
590;  Andrews  v.  Campbell,  94  111.  577; 
Palmer  v.  Harris,  98  111.  507;  Waugh 
V.  Suter,  3  111.  App.  271;  Bridges  v. 
Stephenson,  10  111.  App.  369;  Board  of 
Education  v.  Koag,  21  111.  App.  588; 
Stenzel  v.  Sims,  25  111.  App.  538; 
Wheeler  Chemical  Works  v.  Alexan- 
der, 30  111.  App.  502;  Peoria,  etc.,  R. 
Co.  V.  Mitchell,  74  111.  394;  Franz  v, 
Winne,  6  111.  App.  82. 

Indiana.  —  Hoag  v.  Old  People's 
Mut.  Ben.  Soc,  i  Ind.  App.  33. 

Iowa.  —  Willett  v.  Milman,  61  Iowa 
123;  Yetzer  v.  Martin,  58  Iowa  612; 
Williams  v.  Wescott,  77  Iowa  332; 
Martin  v.  Van  Bergen,  i  Greene  (Iowa) 
314;  Bailey  v.  Hearn,  3  Greene  (Iowa) 

415. 

Kansas.  —  Parsons  First  Nat.  Bank 
V.  Wentworth,  28  Kan.  183;  Wilson, 
etc..  Invest.  Co.  v.  Hillyer,  50  Kan. 
446;  State  V.  Sowders,  42  Kan.  312; 
Freeman  v.  Hill.  45  Kan.  435. 

Kentucky.  —  Elliston  v.  Common- 
wealth Bank,  3  Dana  (Ky.)  99. 

Louisiana.  —  Lazarus  v.  McGuirk,  4a 
La.  Ann.  194. 
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court's  exercise  of  such  discretion,  either  in  granting  or  refusing 
the  application  to  open  or  vacate,  will  not  be  disturbed  on  appeal 
unless  it  clearly  appears  that  the  court  has  abused  its  discretion, 
or  has  acted  arbitrarily  or  oppressively.^ 


Maryland.  —  Preston  v.  McCann,  77 
Md.  30. 

Michigan.  —  Chicago,  etc.,  R.  Co.  v. 
Genesee  Circuit  Judge,  40  Mich.  168; 
Low  V.  Mills,  61  Mich.  35;  Detroit  v. 
Jackson,  Dougl.  (Mich.)  106;  Van 
Rensselaer  v.  Whiting,  12  Mich.  449; 
Campau  v.  Coates,  17  Mich.  235; 
Evans  v.  Saginaw  Circuit  Judge,  39 
Mich.  123;  Alderman  v.  Montcalm  Cir- 
cuit Judge,  41  Mich.  550;  Granger  v. 
Judge,  44  Mich.  384;  People  v.  Bacon, 
18  Mich.  247. 

Minnesota.  —  Merritt  v.  Putnam,  7 
Minn.  493;  Exley  v.  Berryhill,  36 
Minn.  117;  Frear  v.  Heichert,  34  Minn. 
96;  Seibert  v.  Minneapolis,  etc.,  R. 
Co.,  58  Minn.  72;  Barker  v.  Keith,  ii 
Minn.  65;  Waite  v.  Coaracy,  45  Minn. 
159;  Nauer  v.  Benham,  45  Minn.  252; 
Bausman  v.  Tilley,  46  Minn.  66. 

Mississippi.  —  Barker  v.  Justice,  41 
Miss.  241. 

Missouri.  —  Frazier  v.  Bishop,  29 
Mo.  447;  Pry  V.  Hannibal,  etc.,  R.  Co., 
73  Mo.  123;  Young  V.  Bircher,  31  Mo. 
136;  Craig  V.  Smith,  65  Mo.  536;  Scott 
V.  Smith,  133  Mo.  618;  Wells  v.  An- 
drews, 133  Mo.  663. 

Montana.  —  Whiteside  v.  Logan,  7 
Mont.  373;  Blaine  v.  Briscoe,  16  Mont. 
582. 

Nevada.  —  Howe  v.  Coldren,  4  Nev. 
171. 

New  Jersey.  —  Cresse  v.  Security 
Land  Invest.  Co.,  54  N.  J.  Eq.  447; 
Alderman  v.  Diament,  7  N,  J.  L.  199, 
note. 

New  York.  —  Palmer  v.  Hutchins,  i 
Cow.  (N.  Y.)  42;  Brophy  v.  J.  M. 
Brunswick,  etc.,  Co.,  2  Wyoming  86; 
Wooster  v.  Woodhull,  i  Johns.  Ch.  (N. 
Y.)  539;  Fortunato  v.  New  York,  2 
Misc.  Rep.  (N.  Y.  C.  PI.)  406;  Smith  v. 
Frankfield,  77  N.  Y.  414;  Smith  v. 
Askin,  20  N.  Y.  Wklv.  Dig.  394;  Wet- 
tig  V.  Moltz,  45  N.  Y.  Super.  Ct.  389; 
Beards  v.  Wheeler,  76  N.  Y.  213;  Spek- 
torsky  v.  American  New  System  Car- 
bonating,  etc..  Apparatus  Co.,  (Su- 
preme Ct.)  39  N.  Y.  Supp.  73;  Peck  v. 
New  York,  etc.,  R.  Co.,  85  N.  Y.  246. 

North  Carolina.  —  Hudgins  v.  White, 
65  N.  Car.  393;  Powell  v.  Weith,  68  N. 
Car.  342;  Allison  v.  Whittier,  loi  N. 
Car.  490;  Winslow  v.  Anderson,  3  Dev. 


&  B.  L.  (N.  Car.)  9,  32  Am.  Dec.  651; 
Smith  V.  Smith,  loi  N.  Car.  468; 
Gwinn  v.  Parker,  119  N.  Car.  19. 

Ohio.  —  Huntington  v.  Finch,  3  Ohio 
St.  445. 

Oregon.  —  White  v.  Northwest  Stage 
Co..  5  Oregon  99. 

Pennsylvania.  —  Wernet's  Appeal,  gi 
Pa.  St.  319;  Hickernell's  Appeal,  90 
Pa.  St.  32S;  Barton's  Appeal,  (Pa. 
1886)  7  Atl.  Rep.  168;  Farley's  Appeal, 
90  Pa.  St.  322;  Lamb's  Appeal,  89  Pa. 
St.  407;  Eldred  v.  Hazlett,  38  Pa.  St. 
16;  Giililand  v.  Bredin,  63  Pa.  St.  393; 
Sweesey  v.  Kitchen,  80  Pa.  St.  160; 
Philadelphia  v.  Weaver,  155  Pa.  St. 
74;  La  Roche  Electric  Works  v. 
Emery,  173  Pa.  St.  331;  Jenkintown 
Nat.  Bank's  Appeal,  23  W.  N.  C.  (Pa.) 
359;  Schenck's  Appeal,  94  Pa.  St.  37; 
Sands's  Appeal,  37  Leg.  Int.  (Pa.)  158; 
Babcock  v.  Day,  104  Pa.  St.  4 ;  Lyon 
V,  Phillips,  106  Pa.  St.  57;  Duane  v. 
Addicks,  155  Pa.  St.  124;  Pfaff  v. 
Thomas,  39  W.  N.  C.  (Pa.)  570;  Comp 
V.  Messimer,  5  Pa.  Dist.  Rep.  566; 
Cochran  v.  Eldridge,  49  Pa.  St.  365; 
Dorney  v.  Mertz,  8  Phila.  (Pa.)  553; 
Herman  v.  Rinker,  106  Pa.  St.  121. 

South  Carolina.  —  Le  Conte  v.  Irwin, 
19  S.  Car.  557;  Truett  v.  Rains,  17  S. 
Car.  454. 

South  Dakota^ —  Weber  v.  Tschetter, 
I  S.  Dak.  205. 

Utah.  —  Thomas  v.  Morris,  8  Utah 
284. 

Vermont.  —  Arlington  Mfg.  Co.  v. 
Mears,  65  Vt.  414. 

Virginia.  —  Staples  v.  Staples,  85 
Va.  76. 

West  Virginia.  —  Midkiff  v.  Lusher, 
27  W.  Va.  439;  Parkersburg  Nat.  Bank 
v.  Neal,  28  W.  Va.  744. 

VViscojisiti.  —  Cleveland  v.  Hopkins, 
55  Wis.  387;  Johnson  v.  Eldred,  13  Wis. 
482;  Seymour  v.  Chippewa  County,  40 
Wis.  62;  Wheeler,  etc.,  Mfg.  Co.  v. 
Monahan,63  Wis.  194;  Jefferson  County 
Bank  v.  Robbins,  67  Wis.  68;  Smith  v. 
Wilson,  87  Wis.  14;  Superior  Consol. 
Land  Co.  v.  Dunphy,  93  Wis.  188. 

1.  Alabama.  —  Ewing  v.  Peck,  17 
Ala.  339;  Acre  v.  Ross,  3  Stew.  (Ala.) 
288;  Wilson  v.  Torbert,  3  Stew.  (Ala.) 
296. 

California.  —  Bailey    v.    Taaffe,    29 
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(2)  Abuse  of  Discretion.  —  This  discretion  of  the  court  below  to 
refuse  or  grant  an  application  to  open  or  vacate  a  judgment  is, 
however,  a  reasonable  and  legal  discretion,  to  be  exercised  in 
conformity  with  the  law,  and  is  not  an  absolute  mental  discretion 
to  be  exercised  merely  as  a  matter  of  grace  by  such  court ;  *  and 


Cal.  423;  Dougherty  v.  Nevada  Bank, 
68  Cal.  275;  Woodward  v.  Backus,  20 
Cal.  137;  Howe  v.  Independence 
Consol.  Gold,  etc.,  Min.  Co.,  29  Cal. 
72;  Reinhart  v.  Lugo,  86  Cal.  395; 
Pearson  v.  Drobaz  Fishing  Co.,  99  Cal. 
425. 

Georgia.  —  Aiken  v.  Wolfe,  76  Ga. 
816. 

Indiana.  —  Hoag  v.  Old  People's 
Mut.  Ben.  Soc,  i  Ind.  App.  28. 

Iowa.  —  Yetzer  v.  Martin,  58  Iowa 
612. 

Kansas.  —  Parsons  First  Nat.  Bank 
V.  Weniworth,  28  Kan.  183, 

Minnesota.  —  Lathrop  v.  O'Brien,  47 
Minn.  428;  Merritt  v.  Putnam,  7  Minn. 
493;  Granse  v.  Frings,  46  Minn.  352; 
Barker  v.  Keith,  11  Minn.  65. 

Missouri.  —  Craig  w.  Smith,  65  Mo. 
536;  Pry  V.  Hannibal,  etc.,  R.  Co.,  73 
Mo.  123. 

Nebraska.  —  Haggerty  v.  Walker,  21 
Neb.  596. 

New  York.  —  Palmer  v.  Hutchins,  i 
Cow.  (N.  Y.)  42. 

North  Carolina.  —  Kerchner  v. 
Baker,  82  N.  Car.  169;  Hiatt  v.  Wag- 
goner, 82  N.  Car.  173. 

Oregon.  —  White  v.  Northwest  Stage 
Co.,  5  Oregon  99. 

Pennsylvania.  —  La  Roche  Electric 
Works  V.  Emery.  173  Pa.  St.  331; 
Philadelphia  v.  Weaver,  155  Pa.  St.  74; 
Wernet's  Appeal,  91  Pa.  St.  319:  Hick- 
ernell's  Appeal,  90  Pa.  St.  328;  Ear- 
ley's  Appeal,  go  Pa.  St.  321. 

South  Carolina.  —  Truett  v.  Rains, 
17  S.  Car.  454;  Le  Conte  v.  Irwin,  19 
S.  Car.  557. 

Wisconsin.  —  Jefferson  County  Bank 
V.  Robbins,  67  Wis.  68;  Union  Nat. 
Bank  v.  Benjamin,  61  Wis.  512;  Smith 
V.  Wilson,  87  Wis.  14;  Whereatt  v. 
Ellis,  68  Wis.  61;  Cleveland  v.  Hop- 
kins, 55  Wis.  387;  Cleveland  v.  Burn- 
ham,  55  Wis.  598. 

Wyoming.  —  Brophy  v.  J.  M.  Bruns- 
wick, etc.,  Co.,  2  Wyoming  86. 

Presumption  as  to  Sofficiency  of  Evi- 
dence. —  In  Willett  V.  Millman,  61  Iowa 
123,  the  court,  in  holding  that  where 
an  abuse  of  discretion  is  not  affirma- 
tively shown  an  order  to  set  aside  a 
judgment  will  not  be  disturbed,  said: 


"  Exercising  the  presumption  as  re- 
quired by  the  law  in  support  of  the 
court's  ruling,  we  must  conclude  that 
there  was  evidence  before  the  court 
justifying  the  conclusion  that  the  attor- 
ney was  not  so  negligent  as  to  forbid 
the  setting  aside  of  the  default.  It 
must  be  remembered,  too,  that  an 
order  granting  relief  of  this  character 
rests  largely  in  the  discretion  of  the 
judge  making  it,  who  is  better  advised 
as  to  the  facts  and  the  real  merits  of 
the  case  than  we  can  be.  The  pre- 
sumptions supporting  such  rulings  are 
stronger  than  in  other  cases."  See 
also  Weil  v.  Woodard,  104  N.  Car.  94, 
in  which  case  the  court  cited  Branch  v. 
Walker,  92  N.  Car.  91;  Foley  v.  Blank, 
92  N.  Car.  476;  Beck  v.  Bellamy,  93  N. 
Car.  129,  and  Winborne  v.  Johnson,  95 
N.  Car.  46. 

Arbitrary  or  Oppressive  Action.  —  In 
Pry  V.  Hannibal,  etc.,  R.  Co.,  73  Mo. 
123,  the  court  said:  "  The  first  ques- 
tion which  arises  is  whether  the  Circuit 
Court,  in  overruling  the  motions  to  set 
aside  the  judgment  by  default,  acted 
arbitrarily  or  oppressively.  The  solu- 
tion of  this  question  depends  mainly 
upon  the  fact  whether  defendant,  in 
the  said  motions  and  affidavit  accom- 
panying the  same,  has  disclosed  a 
good  reason  for  not  having  appeared 
and  filed  his  answer  in  time,  and 
whether  the  defense  offered  to  be  made 
was  meritorious.  Unless  both  these 
matters  appear  so  clearly  as  to  make  it 
manifest  that  the  trial  court,  in  over- 
ruling the  motion,  exercised  its  discre- 
tion arbitrarily,  this  court  will  not 
interfere." 

1.  Dougherty  v.  Nevada  Bank,  68 
Cal.  275;  Schoonmaker  v.  Albertson, 
etc.,  Mach.  Co.,  51  Conn.  387;  Powell 
V.  Weith,  68  N.  Car.  342;  White  v. 
Northwest  Stage  Co.,  5  Oregon  99; 
Midkiff  V.  Lusher,  27  W.  Va.  439; 
Johnson  v.  Eldred,  13  Wis.  482. 

In  Bailey  v.  Taaffe,  29  Cal.  423,  it 
was  said:  "  The  discretion  intended, 
however,  is  not  a  capricious  or  arbi- 
trary discretion,  but  an  impartial  dis- 
cretion, guided  and  controlled  in  its 
exercise  by  fixed  legal  principles.  It 
is  not  a  mental  discretion,  to   be  exer- 
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where  it  is  clearly  shown  that  the  court  has  abused  such  discre- 
tion its  action  may  be  reviewed  on  appeal.*  If  there  is  no  show- 
ing of  facts  whatever  in  support  of  an  application,  an  order  grant- 
ing it  will  be  reversed.* 

Application  as  Matter  of  Bight  under  Statute.  —  Where  a  statute  pre- 
scribes that  certain  judgments  may  be  opened  or  vacated  upon 
compliance  with  prescribed  conditions,  and  the  defendant  has 
performed  the  conditions  required  of  him  within  the  time  limited 
by  statute,  the  relief  provided  for  by  the  statute  is  a  matter  of 
right  earned  hy  the  defendant  by  his  compliance,  and  is  not  a 
question  of  power  on  the  part  of  the  court.'     Where  an  applica- 


cised  ex  gratia,  but  a  legal  discretion, 
to  be  exercised  in  conformity  with  the 
spirit  of  the  law,  and  in  a  manner  to 
subserve  and  not  to  impede  or  defeat 
the  ends  of  substantial  justice.  In  a 
plain  case,  this  discretion  has  no  office 
to  perform,  and  its  exercise  is  limited 
to  doubtful  cases,  where  an  impartial 
mind  hesitates.  If  it  be  doubted 
whether  the  excuse  offered  is  sufficient 
or  not,  or  whether  the  defense  set  up 
is  with  or  without  merit  in  foro  legis, 
when  examined  under  those  rules  of 
law  by  which  judges  are  guided  to  a 
conclusion,  the  judgment  of  the  court 
below  will  not  be  disturbed.  If,  on  the 
contrary,  we  are  satisfied  beyond  a  rea- 
sonable doubt  that  the  court  below  has 
come  to  an  erroneous  conclusion,  the 
party  complaining  of  the  error  is  as 
much  entitled  to  a  reversal  in  a  case 
like  the  present  as  in  any  other." 

Discretion  Shotild  Best  on  Competent 
Evidence.  —  In  Woods  v.  Irwin,  141  Pa. 
St.  278,  it  was  held  that  a  court's  dis- 
cretion in  the  matter  of  opening  judg- 
ments, extensive  though  it  is,  must  be 
based  on  competent  evidence,  and  is 
not  to  be  exercised  merely  upon  the 
pleadings  alone. 

1.  Bailey  v.  Taaffe,  29  Cal.  423; 
Mason  v.  McNamara,  57  111.  274;  Franz 
V.  Winne,  6  111.  App.  82;  Dunlap  v. 
Gregory,  14  111.  App.  601;  Johnson  v. 
Lough,  22  Minn.  203;  Craig  v.  Smith, 
65  Mo.  536. 

Imposition  of  Severe  Terms.  —  Where 
an  order  setting  aside  a  judgment  by 
default  for  $5,616.80,  and  permitting 
Che  defendants  to  answer,  was  made 
upon  condition  that  the  defendants  file 
a  bond  with  sureties  in  the  penal  sum 
of  ten  thousand  dollars  for  the  pay- 
ment of  any  judgment  which  the  plain- 
tiff might  finally  recover,  it  was  held 
that  it  was  an  abuse  of  discretion  to 
impose  terms  so  severe,  and  the  court 


below  was  directed  to  permit  the  de- 
fendants to  answer,  and  to  allow  the 
judgment  to  stand  as  security  for  the 
plaintiff's  claim.  Union  Nat.  Bank  v. 
Benjamin,  61  Wis.  512. 

Laches  of  Applicant.  —  While  the 
opening  of  a  judgment  to  let  a  defend- 
ant into  a  defense  is  the  exercise  of  a 
jurisdictional  discretion  which  in  the 
abstract  is  not  the  subject  of  revision 
upon  a  writ  of  error,  yet  time  may 
elapse  and  circumstances  may  occur 
which  will  render  it  an  excess  of 
power.  Catlin  v.  Robinson,  2  Watts 
(Pa.)  373. 

2.  Watson  v.  San  Francisco,  etc.,  R. 
Co.,  41  Cal.  17;  People  v.  O'Connell, 
23  Cal.  282;  Craig  v.  Smith,  65  Mo. 
536,  in  which  last  case  the  court 
said: 

"  While  this  court  will  not  interfere 
with  the  discretion  of  the  trial  court  in 
refusing  to  vacate  and  set  aside  a  judg- 
ment where  there  is  a  conflict  of  evi- 
dence, it  will  do  so  when  the  evidence 
is  all  on  one  side  and  it  is  clear  that 
the  discretion  has  been  abused."  See 
also  Pearson  v.  Drobaz  Fishing  Co.,  99 
Cal.  425. 

3.  Savage  v.  Aiken,  14  Neb.  315.  In 
this  case  the  court  said:  "  The  grant- 
ing of  relief  to  a  party  from  the  effect 
of  his  own  acts,  in  open  court,  and  of 
record,  by  which  he  is  estopped  by  the 
plainest  principles  of  law,  may  well  be 
regarded  as  a  question  of  power  on  the 
part  of  the  court  which  can  only  be  ex- 
ercised within  the  time  limited  by  stat- 
ute, while  the  right  to  relief  by  a  party 
who  has  not  been  actually  before  the 
court,  nor  had  actual  notice  of  the  pro- 
ceeding against  him,  is  earned  by  his 
appearing  and  claiming  it,  and  doing 
the  things  required  of  him  by  the  stat- 
ute, within  the  time  therein  limited, 
and  the  power  of  the  court  to  grant  the 
relief  continues  until  it  is  exercised." 
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tion,  made  in  time,  presents  a  case  within  the  statute,  and  is 
accompanied  by  a  verified  answer  alleging  a  good  defense  on  the 
merits,  it  is  a  manifest  abuse  of  discretion  not  to  open  the  judg- 
ment upon  reasonable  terms.* 

b.  Rules  of  Decision  —  (i)  In  General.  —  In  accordance  with 
the  rule  that  a  court  may  exercise  its  sound  discretion  in  grant- 
ing or  refusing  an  appHcation  to  open  or  vacate  a  judgment,  its 
decision,  where  there  is  a  conflict  in  the  evidence  upon  which  the 
application  is  based,  will  not  be  reversed  on  appeal.* 

It  Is  No  Abuse  of  Discretion  for  the  court  to  refuse  an  application  to 
open  or  vacate  a  judgment  where  the  testimony  of  the  plaintiff 
and  of  the  defendant  counterbalance  each  other,*  as,  for  instance, 
upon  the  defendant's  unsupported  affidavit,  which  is  contradicted 
by  the  plaintiff  under  oath ;  *  nor  need  it  be  opened  on  the 
uacorroborated  testimony  of  the  defendant,*  or  upon  the  unsup- 


Absolate  Bight  to  Vacation  of  Judg- 
ment.—  In  Gillette-Herzog  Mfg.  Co.  v. 
Ashton,  55  Minn.  75,  it  was  held  that 
since,  where  a  complaint  is  served  by 
mail,  the  defendant  is  entitled  to 
double  time  to  answer,  he  has  an  abso- 
lute right,  where  a  judgment  has  been 
prematurely  entered  before  the  expira- 
tion of  the  time  allowed  him  to  answer, 
to  have  such  judgment  set  aside. 

1.  Cleveland  v.  Hopkins,  55  Wis.  387; 
Cleveland  v.  Burnham,  55  Wis.  598. 
See  also  Craig  v.  Smith,  65  Mo. 
536;  Haggerty  v.  Walker,  21  Neb.  596; 
Mendell  v.  Kimball,  85  111.  582. 

2.  Swanstrom  v.  Marvin,  38  Minn. 
359;  Barton's  Appeal,  (Pa.  1886)  7 
Atl.  Rep.  168;  Wernet's  Appeal,  91 
Pa.  St.  319;  Applebee's  Appeal,  126  Pa. 
St.  385;  Hildreth  v.  Davis,  6  Kulp 
(Pa.)  336;  Salsbergz/.  Mack,  6  Kulp  (Pa.) 
337;  Keener  v.  Shank,  7  Lane.  L.  Rev. 
(Pa.)  339;  Tidioute,  etc..  Oil  Co.  v. 
Shear,  161  Pa,  St.  508;  Philbin  v.  Dav- 
inger,  29  Leg.  Int.  (Pa.)  325,  i  Luz. 
Leg.  Reg.  (Pa.)  507;  Ice  Co,  v.  Mc- 
Loughlin,  12  W,  N.  C.  (Pa.)  322;  Wil- 
son's Appeal,  log  Pa.  St,  606;  Weil  v. 
Woodard,  104  N.  Car.  94;  Brophy  v.  J. 
M.  Brunswick,  etc.,  Co.,  2  Wyoming  86. 

Decision  of  Applications  to  Set  Aside 
Default  Judgments.  —  As  to  the  decision 
of  applications  to  open  and  vacate  de- 
fault judgments,  see  article  Defaults, 
•vol.  6,  p.  200. 

Application  to  Set  Aside  Judgments  by 
Confession.  —  As  to  the  rule  governing 
the  decision  of  applications  to  set  aside 
confessed  judgments,  see  article  Judg- 
ments, vol.  II,  p.  973. 

Court  to  Decide  as  to  Preponderance  of 
Evidence.  —  On  an  application  to  open 


a  judgment  it  is  proper  for  the  court  to 
weigh  the  evidence  and  decide  accord- 
ing to  a  preponderance  thereof.  Wer- 
net's Appeal,  91  Pa.  St.  319.  See  also 
Herr  v.  Miller,  12  Lane.  L.  Rev.  (Pa.) 
238. 

3.  Illinois. — Anderson  v.  Studebaker, 

37  111.  App.  532. 

Indiana,  —  Schofieldz'.  Starnes,  5  Ind, 
App.  457. 

Alinnesoia.  —  Swanstrom   v.  Marvin, 

38  Minn.  359;  Mueller  v.  McCuUoch, 
59  Minn.  409. 

Pennsylvania.  —  Zaring  v.  Earley,  2 
Pearson  (Pa.)  352;  Wells  v.  Way  man, 
I  Lack.  Leg.  Rec.  (Pa.)  485;  Fuhrman 
V.  Fuhrman,  13  Lane.  Bar  (Pa.)  123; 
Crawford  v.  Rath,  4  Pa.  Super.  Ct. 
Rep.  612;  McNeal  v.  Banks,  6  Kulp 
(Pa.)  371;  Kocher  v.  Rice,  2  Luz,  Leg. 
Reg.  (Pa.)  24;  Habecker  v.  Smith, 
3  Lane.  L.  Rev.  (Pa.)  337;  Hildreth 
V.  Davis,  6  Kulp  (Pa.)  336;  Salsberg  v. 
Mack,  6  Kulp  (Pa.)  337;  Markle  v. 
Fichter,  7  Kulp  (Pa.)  549;  Christie 
V.  Steelsmith,  158  Pa,  St.  117. 

United  States.  —  Farmers'  L,  &  T. 
Co.  V.  Rockaway  Valley  R.  Co.,  6g 
Fed.  Rep.  9. 

4.  Kocher  v.  Rice,  2  Luz,  Leg.  Reg. 
(Pa.)  24;  Habecker  v.  Smith,  3  Lane. 
L.  Rev.  (Pa.)  337. 

6.  Weist  V.  Paul,  i  Leg,  Rec.  (Pa.) 
205;  Roberts  v.  Cross,  4  Kulp  (Pa.) 
525;  English's  Appeal,  119  Pa,  St,  533; 
Ward  V.  Ward,  4  Lane.  L.  Rev.  (Pa.) 
306;  Rhine  v.  Swartley,  (Pa,  1889)  16 
Atl.  Rep,  846;  Huntington  v.  Emery, 
74  Md.  67. 

Inadequacy  of  Consideration.  —  Unless 
fraud  or  the  violation  of  some  rule  of 
law   is  affirmatively    proved,    a   judg- 


285 


Volume  XV. 


Opening  OPENING,  AMENDING,  and  Va«sating. 

ported  affidavit  of  incompetent  witnesses.*  It  has  been  held, 
however,  that  a  judgment  may  be  opened  on  the  defendant's 
affidavit  of  a  good  defense,  although  the  plaintiff  contradicts  this 
in  his  testimony,  where  the  defendant's  statement  is  corroborated 
by  circumstances,*  or  upon  a  petition  alleging  sufficient  facts, 
which  is  controverted  only  by  hearsay  allegations.* 

(2)  Burden  of  Proof.  —  Upon  an  application  to  open  or  vacate 
a  judgment  the  burden  of  proof  is  upon  the  applicant."*' 

Excusable  Neglect  under  Statute.  —  Where  a  party  seeks  to  vacate  a 
judgment  under  a  statutory  provision  as  to  excusable  neglect,  the 
burden  is  always  on  such  party,  and  he  must  show  facts,  not 
barely  sufficient  in  law  to  excuse  the  neglect,  but  so  clearly  suffi- 
cient as  to  call  for  the  exercise  of  the  discretion  of  the  judge  and 
to  make  the  refusal  to  vacate  appear  to  be  an  abuse  of  discretion.* 

(3)  Verdict  for  Applicant  Must  Be  Sustainable.  —  It  is  no  abuse 
of  the  court's  discretion  to  refuse  to  open  or  vacate  a  judgment 
where  the  court  is  satisfied  that  it  would  not  be  justified  in  sus- 
taining a  verdict  for  the  applicant.® 

(4)  Applications  Favored  in  Doubtful  Cases.  —  Applications  to 
open  or  vacate  judgments  should  always  be  decided  in  the  further- 
ance of  justice,  and  therefore,  wherever  the  court  is  in  doubt  as 

,to  the  proper  course  to  pursue,  it  would  seem  that  the  better 
practice  is  to  give  the  applicant  the  benefit  of  the  doubt  and  to 
decide  in  his  favor.'' 

ment  will  not  be  opened  merely  upon  the   exercise   of   the  discretion  of  the 

the  allegation   that   the   consideration  judge  and  to  make  the  refusal  to  va- 

was   inadequate.     Seltzer  v.  Moser,   i  cate  appear  to  be  an  abuse  of  his  dis- 

Woodw.  (Pa.)  475.  cretion." 

1.  Gould  z/.  Stookey,  4Kulp(Pa.)283.  6.  Coleman   v.    Case,  66   Iowa   534; 

2.  Stock  well  V.  Webster,  160  Pa.  St.  Volkenand  v.  Drum,  4  Kulp  (Pa.)  523; 
473.  Goodwin     v.    Cooper,    4     Kulp    (Pa.) 

3.  Hunter  v.  Mahoney,  148  Pa.  St.  239:  Building  Assoc,  v.  Rood,  2  Kulp 
232.  (Pa.)  246.     See  also  Davis  v.  Chalfant, 

4.  Ansley  v.  Arnt,  3  Kulp  (Pa.)  152.       81  Cal.  627;  Keator  v.  Case,  (Tex.  Civ. 
Preponderance  of  Evidence  Necessary. —    App.  1895)  31  S.  W.  Rep.  1099. 

In   Dunlap  v.  Jones,  4  Ind.  641,  it  was        7.  Watson  v.  San  Francisco,  etc.,  R. 

held  that  upon  a  trial  of  a  case  by  the  Co.,  41  Cal.  17;  Dougherty  v.  Nevada 

court  there  must  be  the  same  prepon-  Bank,  68  Cal.  275;    Wolff  v.  Canadian 

derance  of  evidence  as  would  invalidate  Pac.    R.  Co.,  89  Cal.   332;    Pearson  v. 

a  verdict,  in  order  that  the  judgment  Drobaz  Fishing  Co.,  99  Cal.  425;  Lake 

may   be   set   aside.     See   also,    to   the  v.  Cook,  15  111.  353;  Condon  v.  Besse, 

same  effect,  Priest  v.  Martin,  4  Blackf.  86  111.  159;    Heeney  v.  Alcock,   9  111. 

(Ind.)  311.  App.  431;    Klopfer  v.  Ekis,  155  Pa.  St. 

5.  Sluder  v.  Rollins,  76  N.  Car.  271;  41;  Mullen  v.  Mageoch,  14  W.  N.  C. 
Statesville  Bank  v.  Foote,  77  N.  Car.  (Pa.)  127;  Steiner  w.  Scholl,  163  Pa.  St. 

131-  465- 

In    Kerchner  v.   Baker,  82  N.  Car.        Imposition  of  Terms  in  Cases  of  Donbt. 

169,  it  was  said:     "  In  all  applications  — "  The  exercise  of  the  mere  discretion 

to  vacate  judgments  under  this  section  of  the  court  ought  to  tend  in  a  reason- 

[Code   N.  Car.,  §  133]  the   party  is  al-  able  degree,  at  least,  to  bring  about  a 

ways  at  default,  and  the  burden  is  on  judgment  on   the  very  merits   of   the 

him,  and  he  must  show  facts  not  barely  case;  and  when   the  circumstances  are 

sufficient  in  law  to  excuse  the  neglect,  such  as  to  lead  the  court  to  hesitate 

but  so  clearly  sufficient  as   10  call  for  upon  the  motion  to  open  the  default,  ii 
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Doubt  as  to  Sxifficiency  of  Evidence.  —  Thus  the  court  may,  in  the 
exercise  of  its  discretion,  open  a  judgment  where  the  evidence  is 
conflicting  and  there  is  doubt  as  to  the  weight  of  evidence  or  as 
to  the  credibiHty  of  the  witnesses.^ 

(5)  Granting  Application  on  Grounds  Not  Relied  On.  —  On  the 
ground  that  the  law  does  not  favor  a  multiplicity  of  motions  when 
one  will  put  an  end  to  the  controversy,  it  has  been  held  that  an 
application  to  set  aside  a  judgment  should  be  granted  where 
sufficient  grounds  appear  of  record,  though  not  relied  on  by  the 
party  seeking  relief.* 

c.  Adjudication  as  to  Ground  of  Application.  —  Upon 
an  application  to  open  or  vacate  a  judgment  the  court  must  first 
decide  whether  a  sufficient  ground  for  granting  the  application 
exists,'  anid  this  question  must  be  tried  and  decided  by  the  court 
and  not  by  a  jury.*  Should  the  court  find  that  the  grounds  set 
out  in  the  application  are  not  sufficient,  it  is  unnecessary  to  go 
into  the  inquiry  as  to  the  validity  of  the  defense.* 


is  better,  as  a  general  rule,  that  the 
doubt  should  be  resolved  in  favor  of 
the  application.  In  connection  with  its 
allowance,  terms  and  conditions  ought 
generally  to  be  imposed  upon  the  party 
in  default,  which,  of  course,  should  be 
more  or  less  severe  as  the  particular 
circumstances  would  seem  to  warrant." 
Watson  V.  San  Francisco,  etc.,  R.  Co., 
41  Cal.  17. 

1.  Jenkintown  Nat.  Bank's  Appeal, 
124  Pa.  St.  345,  wherein  it  was  said: 
"  It  is  difficult  to  lay  down  the  precise 
measure  of  proof  which  should  move  a 
chancellor  to  open  a  judgment.  That 
he  may  not  act  unless  there  is  more 
than  oath  against  oath  is  a  familiar 
rule  in  chancery  practice.  When  there 
is  more  than  this,  and  it  comes  to  the 
question  of  the  weight  of  the  evidence, 
it  is  for  him  to  decide  to  which  side  the 
scales  incline.  If  he  is  in  doubt  upon 
this  question,  or  as  to  the  credibility  of 
the  witnesses,  a  prudent  course  would 
suggest  the  aid  of  a  jury.  This  rule 
provides  a  reasonable  margin  for  the 
exercise  of  the  discretion  of  the  court 
below,  which  this  court  will  hesitate  to 
interfere  with."  Quoted  in  Klopfer  v. 
Ekis,  155  Pa.  St.  41. 

Order  of  Reference.  —  In  Kinney  v. 
Meyer,  (Supreme  Ct.)  32  N.  V.  St.  Rep. 
545,  it  was  held  that  where  the  affi- 
davits on  motion  to  set  aside  a  judg- 
ment in  an  action  for  tort,  on  the 
ground  that  the  summons  was  not 
served,  are  numerous  and  contacting, 
the  court  should  order  a  reference  to 
determine  the  truth  of  the  alleged  serv- 


ice, or  open  the  judgment  so  far  as  to 
enable  the  defendant  to  appear  and  de- 
fend, retaining  it,  however,  as  security. 
See  also  Dwight  v.  St.  John,  25  N.  Y. 
203;  Do  vale  v.  Ackerman,  (Supreme 
Ct.)  7  N.  Y.  Supp.  833. 

2.  Skinner  v.  Terry,  107  N.  Car.  103, 
in  which  case  the  court  said:  "  It 
would  be  circuitous,  dilatory,  and  serve 
no  useful  or  just  purpose  to  deny  the 
motion  upon  the  particular  grounds 
assigned  by  the  mover,  and  leave  him 
to  make  another  motion  for  the  same 
purpose,  simply  assigning  in  its  sup- 
port a  ground  not  specified,  but  which 
plainly  appeared  in  the  record  at  the 
hearing  of  the  first  motion.  The  law 
does  not  encourage  unnecessary  cir- 
cuity of  method,  but  on  the  contrary 
the  court  will  settle  and  administer  the 
right  in  the  action  promptly,  without 
regard  to  mere  forms." 

3.  Brown  z/.  Byam,  59  Iowa  52;  Worth 
V.  Wetmore,  87  Iowa  62;  Niagara  Ins. 
Co.  V.  Rodecker,  47  Iowa  162;  Wat- 
son V.  Paine,  25  Ohio  St.  340;  Frazier 
V.  Williams,  24  Ohio  St.  625;  Braden  v. 
Hoffman,  46  Ohio  St.  639;  Well  man 
V.  Wellman,  2  Ohio  Dec.  136. 

4.  Watson  v.  Paine,  25  Ohio  St.  340; 
Carpenter  v.  Brown,  50  Iowa  451. 

6.  Niagara  Ins.  Co.  v.  Rodecker,  47 
Iowa  162.  In  this  case  the  court  said: 
"  No  evidence  was  taken  as  to  the 
validity  of  the  defense  set  up  in  the  an- 
swer accompanying  the  petition  to  set 
aside  the  default  and  judgment.  The 
court  below  seems  to  have  proceeded 
first  to  try  and  decide  upon  the  grounds 
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d.  Adjudication  as  to  Valid  Defense.  —  Where  the  court 
has  passed  upon  the  sufficiency  of  the  grounds  upon  which  the 
application  is  based,  the  judgment  should  not  be  vacated  until  it 
is  adjudged  that  there  is  a  valid  defense  to  the  action  in  which  the 
judgment  was  rendered ;  *  or  if  the  application  is  by  a  plaintiff  it 
must  be  adjudged  that  there  is  a  valid  cause  of  action.*  Such 
adjudication  of  a  valid  defense,  or  of  a  good  cause  of  action,  must 
appear  of  record,  and  will  not  be  presumed.^ 

Trial  of  Issues  as  to  Validity  of  Defense.  —  After  it  has  been  decided 
that  the  grounds  of  the  application  are  sufficient,  in  order  that 
the  validity  of  the  defense  may  be  adjudged  an  issue  or  issues 
may  be  made  up  and  a  trial  had  thereon."* 

10.  Imposition  of  Terms  —  a.  Power  of  Court  to  Impose.  — 
A  court,  upon  an  application  to  open  or  vacate  a  judgment,  may, 
in  the  exercise  of  its  discretion,  impose  such  terms  upon  the 
applicant,  as  a  condition  of  granting  such  application,  as  under  the 
circumstances  it  may  see  fit,'  or  it  may  grant  the  application  and 


to  vacate  the  judgment,  before  trying 
or  deciding  upon  the  validity  of  the  de- 
fense. This  may  be  done  under  sec- 
tion 3160  of  the  code.  Having  decided 
that  the  grounds  to  vacate  were  not 
sufficient,  it  was  unnecessary  to  go  into 
the  inquiry  as  to  the  validity  of  the  de- 
fense." 

1,  Arkansas.  —  Chambliss  v.  Reppy, 
54  Ark.  539;  Boyd  v.  Roane,  49  Ark. 
397. 

Iowa.  —  Dryden  v.  Wyllis,  51  Iowa 
534;  Coleman  v.  Case,  66  Iowa  534; 
Morton  v.  Coffin,  29  Iowa  235;  Miracle 
V.  Lancaster,  46  Iowa  179;  Worth  v. 
Wetmore,  87  Iowa  62;  Brown  v. 
Byam,  59  Iowa  52;  Miller  v.  Albaugh, 
24  Iowa  128;  Russell  v.  Pottawottamie 
County,  29  Iowa  256;  Brewer  v.  Hol- 
born,  34  Iowa473;  Oilman  z/.  Donovan, 
53  Iowa  362. 

Nebraska.  —  Bond  v.  Wycofl.  42  Neb. 
214. 

Ohio.  —  Watson  v.  Paine,  25  Ohio 
St.  340;  Braden  v.  Hoffman,  46  Ohio 
St.  639;  Frazier  v.  Williams,  24  Ohio  St. 
625;  Wellman  v.  Wellman,  2  Ohio  Dec. 
136;  Brundage  v.  Biggs,  25  Ohio  St.  652; 
Folletl  V.  Alexander,  58  Ohio  St.  202; 
Cadiz  Bank  v.  Slemmons,  34  Ohio  St. 

143. 

Sof&ciency  of  Evidence  Not  Considered. 
—  In  State  Ins.  Co.  v.  Granger,  62  Iowa 
272,  it  was  held  that  where  a  petition  to 
have  a  judgment  set  aside  and  that  the 
applicant  may  have  a  new  trial  pre- 
sents a  meritorious  defense,  the  court 
will  not  pass  upon  the  sufficiency  of  the 
evidence  to  support  it  even  though  it 


is  not  conclusive  as  to  the  facts.  Sea 
also  Bowen  v.  Troy  Portable  Mill  Co., 
31  Iowa  460. 

In  Joerns  v.  La  Nicca,  75  Iowa  705, 
it  was  held  that  "  if  the  affidavit  of 
merits  shows  a  defense  good  in  law,  it 
must  in  this  proceeding  be  accepted, 
and  there  can  be  no  further  inquiry  as 
to  the  truth  of  the  defense;  but  that 
question  is  left  for  determination  upon 
the  trial,  if  a  retrial  is  granted."  See 
also  Brown  v.  Byam,  59  Iowa  52. 

2.  Brown  z/.  Byam,  59  Iowa  52;  Bond 
V.  Wycoff.  42  Neb.  214;  Wellman  v. 
Wellman,  2  Ohio  Dec.  136;  Hettrick  v. 
Wilson,  12  Ohio  St.  136. 

3.  Braden  v.  Hoffman,  46  Ohio  St. 
639;  Hettrick  71.  Wilson,  12  Ohio  St. 
136.  See  also  Brundage  v.  Biggs,  25 
Ohio  St.  652. 

Order  Not  Void  but  Voidable.  —  An 
order  vacating  a  judgment  is  not  void 
for  want  of  a  finding  that  the  applicant 
had  a  valid  defense  or  cause  of  action. 
The  want  of  such  finding  renders  the 
proceedings  at  most  only  irregular  or 
erroneous,  and  they  are  not  on  that  ac- 
count open  to  collateral  attack.  State 
V.  Duncan,  37  Neb.  631. 

4.  Worth  V.  Wetmore,  87  Iowa  62, 
holding  that  the  moving  papers  must 
be  treafed  as  a  petition  under  Code 
Iowa,  §§  3154,  3155,  3157;  Watson  v. 
Paine,  25  Ohio  St.  340.  See  also  Frazier 
V.  Williams,  24  Ohio  St.  625. 

6.  California.  —  Cottrell  v.  Cottrell, 
83  Cal.  457;  Robinson  v.  Merrill,  80 
Cal.  415;  Gregory  v.  Haynes,  21  Cal. 
443;  Hartman  v.  Olvera,  49  Cal.  loi; 
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open  or  vacate  the  judgment  unconditionally  without  the  impo- 
sition of  terms,  it  being  entirely  in  the  discretion  of  the  court  to 


I 


Howe  V.  Independence  Consol.  Gold, 
etc.,  Min.  Co.,  29  Cal.  72;  Bailey  v. 
Taaffe,  29  Cal.  422 ;  People  v.  O'Connell, 
23  Cal.  281;  Roland  v.  Kreyenhagen, 
18  Cal.  455;  Dennison  v.  Chapman,  102 
Cal.  618;  Pearson  v.  Drobaz  Fishing 
Co.,  99  Cal.  425;  Watson  v.  San  Fran- 
cisco, etc.,  R.  Co.,  41  Cal.  17;  Ryan  v. 
Mooney,  49  Cal.  33;  Wolff  v.  Canadian 
Pac.  R.  Co.,  8g  Cal.  332;  Youngman  v. 
Tonner,  82  Cal.  611. 

Dakota.  —  Warder  v.  Patterson,  6 
Dakota  83. 

Delaware.  —  Whittaker  v.  Parker,  2 
Harr.  (Del.)  413.  " 

Illinois.  —  Hovey  v.  Middleton,  56 
111.  468;  Fleming  v.  Jencks,  22  111.  475; 
Norton  z>.  Allen,  69  111.  306;  Mason  v. 
McNamara,  57  111.  274;  Burhans  v. 
Norwood  Park,  138  111.  147;  McGuire 
V.  Campbell,  58  111.  App.  188;  Yost  z/. 
Minneapolis  Harvester  Works,  4j  111. 
App.  556;  Jordan  v.  Huntington,  58 
111.  App.  646;  DuUe  V.  Lally,  64  TU. 
App.  292. 

Indiana.  —  Cavanaugh  v.  Toledo, 
etc.,  R.  Co.,  49lnd.  149. 

Iowa. — Worth  w.Wetmore,  87  Iowa  62. 

Kansas.  —  Board  of  Education  v.  Na- 
tional Bank  of  Commerce,  4  Kan.  App. 

438. 

Kentucky.  —Carter  v.  West,  93  Ky. 
211,  14  Ky.  L.  Rep.  191. 

Maryland.  —  Heaps  v.  Hoopes,  68 
Md.  383;  Merrick  r.  Baltimore,  etc.,  R. 
Co.,  33  Md.  481. 

Michigan. — Mabley  v.  Judge,  41 
Mich.  31. 

Minnesota.  —  Exley  v.  Berryhill,  36 
Minn.  117;  Brown  v.  Brown,  37  Minn. 
128. 

Missouri.  —  Young  v.  Bircher,  31  Mo. 
136;  Smith  V.  Rollins,  25  Mo.  408. 

Montana.  —  Anaconda  Min.  Co.  v. 
Saile,  16  Mont.  8. 

Nebraska.  —  Blair  v.  West  Point  Mfg. 
Co.,  7  Neb.  146;  Haggerty  v.  Walker, 
21  Neb.  596;  Farmers'  L.  &  T.  Co.  v. 
Killinger.  46  Neb.  677. 

Nevada.  —  Howe  v.  Coldren,  4  Nev. 

171. 

New  Jersey.  —  Alderman  v.  Diament, 
7  N.  J.  L,  199,  note;  Oram  v.  Denni- 
son, 13  N.  J.  Eq.  438. 

Ne7v  York.  —  New  York  v.  Smith,  61 
N.  Y.  Super.  Ct.  374;  Muller  v.  Post, 
58  Hun  (N.  Y.)  604,  33  N.  Y.  St.  Rep, 
992;  Hart  V.  Washburn,  (Supreme  Ct.) 
42  N.  Y.    St.    Rep.   440;    Ketcham    v. 


Elliott,  (Supreme  Ct.)  49  N.  Y.  St. 
Rep.  806;  Marvin  v.  Brandy,  56  Hun 
(N.  Y.)  242;  Fuchs,  etc.,  Mfg.  Co.  v. 
Springer,  etc.,  Co.,  15  Misc.  Rep. 
(N.  Y.  City  Ct.)  443;  Lewy  v.  Fox. 
54  N.  Y.  Super.  Ct.  397;  Jackson  v. 
Brunor,  16  Misc.  Rep.  (N.  Y.  City  Ct.) 
294,  17  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
339;  Ridley  v.  Manhattan  R.  Co.,  72 
Hun  (N.  Y.)  164;  Pape  v.  Schofield.  77 
Hun  (N.  Y.)  236;  Dudleys.  Brinck,  8 
Misc.  Rep.  (N.  Y.  City  Ct.)  76;  Sweet 
V.  Metropolitan  St.  R.  Co.,  18  Misc. 
Rep.  (N.  Y.  City  Ct.)  355;  Pomares  v. 
Duncan,  25  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  58;  Robertson  v.  Merz  Uni- 
versal Extractor,  etc.,  Co.,  2  N.  Y.  App. 
Div.  515;  Weidner  v.  Weidner,  85  Hun 
(N.  Y.)  432;  Parmele  v.  Rosenthal.  10 
N.  Y.  Misc.  Rep.  (Buffalo  Super.  Ct.) 
433;  Yates  V.  Guthrie,  119  N.  Y.  420; 
O'Brien  v.  Long,  49  Hun  (N.  Y.)  80; 
Zimmermann  v.  Bloch.  12  Misc.  Rep. 
(N.  Y.  C.  PI.)  158;  Pophamz'.  Barretto, 
20  Hun  (N.  Y.)  299;  Watt  v.  Watt,  2 
Barb.  Ch.  (N.  Y.)  371;  Spiehler  v. 
Asiel,  83  Hun  (N.  Y.)  223;  McCarty  v. 
Altonwood  Stock  Farm,  68  Hun(N.  Y.) 
551;  Hornthal  v.  Finelite,  (City  Ct.)  60 
N.  Y.  St.  Rep.  838. 

Ohio.  —  Fowble  v.  Walker,  4  Ohio  64. 
Pennsylvania.  —  Ensly  v.  Wright,  3 
Pa.  St.  501;  Dennison  v.  Leech,  9  Pa. 
St.  164;  Friese  v.  Homeopathic  Mut.  L. 
Ins.  Co.,  107  Pa.  St.  134;  Huston  Tp. 
Co-operative  Mut»  F.  Ins.  Co.  v. 
Beale,  no  Pa.  St.  321;  Braddee  v. 
Brownfield,  2  W.  &  S.  (Pa.)  279;  Mc- 
Murray  v.  Erie,  59  Pa.  St.  223;  Bailey 
V.  Clayton,  20  Pa.  St.  295;  Gilkyson  v. 
Larue,  6  W.  &  S.  (Pa.)  213;  Putney  v. 
Collins,  3  Grant's  Cas.  (Pa.)  72;  Gilli- 
land  V.  Bredin,  63  Pa.  St.  393,  67  Pa. 
St.  34;  Strauch  v.  Land  Co.,  5  W.  N. 
C.  (Pa.)  473;  Kunes  v.  McCloskey,  10 
Pa.  Co.  Ct.  Rep.  542;  Cooper  z/.  Kings- 
ton, 6  Kulp  (Pa.)  344;  Deskins  v. 
Reverting  Fund  Assoc,  3  Pa.  Dist. 
Rep.  394;  Kightlinger's  Appeal,  loi 
Pa.  St.  545. 

South  Dakota.  —  Griswold  Linseed 
Oil  Co.  V.  Lee,  i  S.  Dak.  531;  Ormsby 
V.  Conrad,  4  S.  Dak.  599. 

Texas.  —  Hargrave  v.  Boero,  (Tex; 
Civ.  App.  1893)  23  S.  W.  Rep.  403. 

Washington.  —  Halter  v.  Spokane 
Soap  Works  Co.,  12  Wash.  662. 

Wisconsin.  —  Magoon  v.  Callahan, 
39  Wis.  141. 


15  Encyc.  PI.  &  Pr. 
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impose  them  or  not  according  to  its  view  of  what  the  justice  of 
the  case  requires.*  Except  where  there  is  an  abuse  of  discretion 
by  imposing  terms  which  are  plainly  unjust  or  unreasonable,  its 
discretion  will  not  be  reviewed  on  appeal.* 

Imposition  of  Terms  as  Condition  of  Befosal  to  Open.  —  Under  some  cir- 
cumstances a  court  may  refuse  to  open  a  judgment  upon  some 
condition  to  be  performed  by  the  successful  party.  Thus  it  may 
refuse  to  open  a  judgment  on  condition  that  the  successful  plain- 
tiff remit  usurious  interest  which  has  been  charged,'  and  in  such 
a  case  the  costs  of  the  proceeding  will  be  put  upon  the  plaintiff.* 

b.  What  Terms  May  Be  Imposed  —  Payment  of  costs  or  Amount 
Admitted.  —  The  court  may  impose  any  terms  which  seem  to  be 
appropriate  under  the  circumstances,  and  which  are  not  unreason- 
able. Thus  the  court  may  impose  as  a  condition  of  opening  and 
vacating  a  judgment  that  the  applicant  shall  pay  all  accrued  costs,* 


United  States.  —  Phcenix  Ins.  Co.  v. 
Charleston  Bridge  Co.,  25  U.  S.  App. 
190,  65  Fed.  Rep.  628. 

England.  —  Williams  v.  Brisco,  29 
W.  R.  713;  Willet  V.  Atterton,  i  W. 
Bl.  35. 

For  the  general  rule  as  to  the  imposi- 
tion of  terms  upon  granting  an  order, 
see  article  Orders,  post. 

As  to  the  imposition  of  terms  in 
vacating  or  setting  aside  default  judg- 
ments, see  article  Defaults,  vol.  6,  p. 
217. 

As  to  the  imposition  of  terms  on 
opening  judgments  by  confession,  see 
article  Judgments,  vol.  11,  p.  1023. 

1.  Robinson  v.  Merrill,  80  Cal.  415. 
See  also  Warder  v.  Patterson,  6  Dakota 

83. 

Effect  upon  Burden  of  Proof.  —  Where  a 
judgment  is  opened  without  condition, 
the  burden  of  proof  is  on  the  plaintiff 
as  in  other  cases.  Dennison  v.  Leech, 
9  Pa.  St.  164;  West  V.  Irwin,  74  Pa. 
St.  258;  Ham  Z-.  Smith,  87  Pa.  St.  63; 
Collins  V.  Freas,  77  Pa.  St.  493;  Carson 
V.  Coulter,  2  Grant's  Cas.  (Pa.)  121.  It 
is  otherwise,  however,  where  terms 
are  imposed.  Cannell  v.  Crawford 
County,  59  Pa.  St.  196. 

In  Dennison  v.  Leech,  9  Pa.  St.  164, 
the  court  said:  "The  judgment  was 
opened  generally,  and  the  defendants 
let  into  a  defense  without  restriction. 
Under  such  an  order  the  judgment  re- 
mains as  a  security  for  whatever  may 
be  found  due,  but  in  all  other  respects 
the  trial  must  be  had  as  if  no  judgment 
had  been  entered.  The  court  may 
open  the  judgment  on  terms,  and  per- 
haps they  ought  to  have  done  so,  but 
having  thought  proper  to  adopt  a  dif- 


ferent course  by  opening  a  judgment 
without  conditions,  the  consequence  is, 
the  burden|of  proof  on  the  pleadings  is 
on  the  plaintiffs  and  not  the  defend- 
ants»" 

2.  Hovey  v.  Middleton,  56  111.  468; 
Huston  Tp.  Co-operative  Mut.  F.  Ins. 
Co.  V.  Beale,  no  Pa.  St.  321. 

3.  Irwin's  Appeal,  (Pa.  1888)  12  Atl. 
Rep.  840. 

4.  Irwin's  Appeal,  (Pa.  1888)  12  Atl. 
Rep.  840. 

5.  Howe  V.  Independence  Consol. 
Gold,  etc.,  Min.  Co.,  29  Cal.  72;  People 
V.  O'Connell,  23  Cal.  281;  Roland  v. 
Kreyenhagen,  18  Cal.  455;  Gregory  v. 
Haynes,  21  Cal.  443;  Leet  v.  Grants, 
36  Cal.  288;  Hartman  v.  Olvera,  49 
Cal.  loi;  Yost  v.  Minneapolis  Har- 
vester Works,  41  111.  App.  556;  Brown 
V.  Brown,  37  Minn.  128;  Alderman  v. 
Diament,  7  N.  J.  L.  199,  note;  Marvin 
V.  Brandy,  56  Hun  (N.  Y.)242;  Strauch 
V.  Land  Co.,  5  W.  N.  C.  (Pa.)  473; 
Deskins  v.  Reverting  Fund  Assoc,  3 
Pa.  Dist.  Rep.  394;  Ormsby  z/.  Conrad, 
4  S.  Dak.  599. 

In  California,  it  seems,  this  require- 
ment as  to  the  payment  of  costs  was 
formerly  necessary  as  a  condition  of 
opening  and  vacating  a  judgment.  See 
the  California  cases  cited  in  the  preced- 
ing paragraph.  According  to  the  later 
cases  in  that  state,  however,  this  re- 
quirement no  longer  exists.  Cottrell  v. 
Cottrell.  83  Cal.  457.  See  also  Ryan 
V.  Mooney.  49  Cal.  33,  in  which  case  it 
is  held  that  an  order  vacating  a  judg- 
ment on  account  of  surprise  or  excus- 
able neglect  need  not  require,  as  a 
condition  precedent,  the  payment  of 
all  the  opposing  party's  costs. 
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or  that  he  shall  pay  the  amount  which  is  confessedly  due  and 
owing.* 

Limitations  upon  Issues.  —  The  court  may  impose  as  a  condition 
that  the  applicant  shall  not  take  advantage  of  mere  technical 
errors ;  *  that  he  shall  not  file  dilatory  pleas,  but  shall  answer  to 
the  merits.' 

Judgment  to  Remain  as  Security.  —  The  court  may  also  impose  as  a 
condition,  in  addition  to  the  payment  of  costs,  that  the  judgment 
shall  remain  as  a  security  for  whatever  may  be  found  due.* 

Miscellaneous  Conditions.  —  A  party  may  be  forbidden  to  plead  a 
certain  defense,  or  may  be  directed  to  submit  to  a  reference,  or 
to  waive  a  jury,  or  to  accept  short  notice  of  trial,  or  to  commence 
an  action,  etc.* 


In  New  York  it  has  been  held  that 
while  the  court  may  grant  leave  to  de- 
fend by  a  party  served  by  publication, 
without  the  imposition  of  costs,  where 
the  motion  therefor  is  made  before 
final  judgment,  yet  after  judgment, 
whether  the  motion  is  made  within  a 
year  afternoticeof  judgment  or  within 
seven  years  in  the  absence  of  notice, 
just  terms  must  be  imposed  as  a  con- 
dition of  opening  a  default.  Marvin 
V.  Brandy,  56  Hun  (N.  Y.)  242. 

1.  Magoon  v.  Callahan,  39  Wis.  141. 
In  this  case,  where  the  defense  set  up 
in  the  proposed  answer  would  affect 
the  validity  of  the  instrument  sued  on 
as  its  security,  the  court,  in  holding 
that  the  defendant  might  properly  be 
required  to  pay  the  sum  admitted  to  be 
due  as  a  condition  of  opening  the  judg- 
ment, said:  "According  to  our  view, 
it  was  a  most  reasonable  exercise  of 
discretion  on  the  part  of  the  court 
to  require  the  defendant  to  pay  the 
amount  confessedly  due  and  owing  as  a 
condition  to  allowing  him  to  come 
in  with  his  proposed  defense.  Nor  do 
we  think  this  view  is  in  conflict  with 
the  decision  in  Hanson  v.  Michelson,  19 
Wis.  499.  The  leading  facts  of  the  two 
cases  are  so  unlike  that  they  cannot  be 
brought  within  the  application  of  the 
same  principle.  Here  the  defendant 
admits  that  he  justly  owes  the  plaintiff 
five  hundred  dollars,  and  the  interest 
thereon  from  January  6,  1872,  and 
every  principle  of  law  and  all  rules  of 
honest  dealing  require  him  to  pay  his 
debt." 

2.  Bailey  v.  Clayton,  20  Pa.  St.  295; 
Huston  Tp.  Co-operative  Mut.  F.  Ins. 
Co.  V.  Beale,  no  Pa.  St.  321. 

See  also,  as  to  the  right  of  the  court 
to  impose  the  condition  that  the  ap- 
plicant shall    not    plead    technical   or 


unconscionable  defenses,  articles  De- 
faults, vol.  6,  p.  220;  Limitations, 
vol.  13,  p.  197. 

5.  Dennison  v.  Chapman,  102  Cal. 
618;  Alderman  v.  Diament,  7  N.  J.  L. 
197. 

4.  Norton  v.  Allen,  69  111.  306;  Dulle 
V.  Lally,  64  111.  App.  292;  Fleming  v. 
Jencks,  22  111.  475;  Brown  v.  Brown, 
37  Minn.  128;  Howe  v.  Coldren,  4  Nev. 
171;  Popham  V.  Barrelto,  20  Hun  (N. 
Y.)  299;  New  York  v.  Smith,  61  N.  Y. 
Super.  Ct.  374;  Pomares  v.  Duncan,  25 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  58; 
Dennison  v.  Leech,  9  Pa.  St.  164;  Gris- 
wold  Linseed  Oil  Co.  v.  Lee,  i  S.  Dak. 

531- 

Contra.  —  In  Yates  v.  Guthrie,  119  N. 
Y.  420,  it  was  held  that  where  an  an- 
swer sets  up  a  meritorious  defense,  the 
court,  in  setting  aside  a  judgment,  can- 
not impose  the  condition  that  it  shall 
stand  as  security. 

Preservation  of  Lien.  —  In  Farmers' 
L.  &  T.  Co.  V,  Killinger,  46  Neb.  677, 
it  was  held  that  a  court,  in  opening  a 
mere  money  judgment,  has  no  power 
to  order  that  the  lien  thereof  shall  con- 
tinue in  existence  and  attach  to  such 
judgment  as  may  subsequently  be  ren- 
dered in  the  cause. 

Judgment  Subsequently  Set  Aside. — 
The  judgment  may  be  allowed  to  stand 
as  security  until  the  merits  are  deter- 
mined, when,  if  the  defense  is  success- 
ful, the  judgment  may  be  set  aside. 
Norton  v.  Allen,  69  111.  306. 

6.  Exley  v.  Berryhill.  36  Minn.  117, 
citing  McCall  v.  McCall,  54  N.  Y.  541. 

Other  Illustrations  of  Seasonable  Exer- 
cise of  Discretion.  —  A  court  may  impose 
such  terms  as  to  the  mode  of  trial, 
upon  setting  aside  a  default,  as  it  sees 
fit,  and  it  may  limit  the  number  of  wit- 
nesses to  be  heard,  and  may  dispense 
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Abuse  of  Discretion.  —  The  court  may,  however,  exceed  a  legal  and 
reasonable  discretion  in  its  imposition  of  terms,  and  where  it  does 
so  its  action  may  be  reviewed  on  appeal,  and  the  order  imposing 
such  terms  may  be  modified.* 

c.  Effect  of  Noncompliance  with  Terms.  —  Where  a 
judgment  is  ordered  to  be  vacated  or  set  aside  upon  certain  con- 
ditions, it  has  been  held  that  such  conditions  must  be  strictly 
complied  with  and  within  the  time  fixed,  or  the  judgment  will 
remain  in  force  just  as  though  no  order  had  been  made.* 

Not  a  Final  Order.  —  According  to  some  decisions,  an  order  impos- 
ing terms  as  a  condition  of  vacating  a  judgment  is  not  a  final 
order,  but  merely  a  conditional  one  which  may  be  dissolved  by  a 


with  a  trial  by  jury.  Burhans  v.  Nor- 
wood Park,  138  111.  147. 

That  Affidavit  of  Defense  Stands  for 
Plea. — A  court,  on  opening  a  judg- 
ment and  letting  a  defendant  into  a 
defense,  may  direct  the  affidavit  of  de- 
fense to  stand  for  a  plea,  and  that  the 
parties  shall  go  to  trial  on  the  facts 
contained  in  it.  Ensly  v.  Wright,  3 
Pa.  St.  501. 

Where  a  judgment  is  opened,  the  de- 
fendant ought  to  be  limited  in  his 
defense  to  the  ground  set  forth  in  his  affi- 
davit as  the  condition  of  opening  the 
judgment.  Gilkyson  v.  Larue,  6  W.  & 
S.  (Pa.)  213. 

Stipulation  Not  to  Bring  Action.  — 
The  court  may  refuse  to  set  aside  a 
judgment  unless  there  is  a  stipulation 
that  the  party  asking  it  will  stipulate 
not  to  bring  an  action.  Young  v.  Bir- 
cher,  31  Mo.  136. 

1.  Imposition  of  Unreasonable  Terms  — 
Filing  Bond.  —  Where,  upon  the  appli- 
cation by  nonresident  defendants  for 
an  order  opening  a  judgment  taken 
against  them  by  default,  and  for  leave 
to  answer,  a  meritorious  case  for  the 
leave  asked  was  presented,  it  was  held 
not  a  reasonable  exercise  of  the  discre- 
tion of  the  court  to  require  of  the  de- 
fendants as  a  condition  that  they  file  a 
bond  with  resident  sureties,  to  be  ap- 
proved by  the  court,  in  a  sum  sufficient 
to  secure  the  payment  of  the  amount 
of  such  money  judgment  as  the  plain- 
tiffs might  recover  in  the  action.  Brown 
V.  Brown,  37  Minn.  128.  In  this  case 
the  court  said:  "  It  would  have  been 
proper  to  have  allowed  the  judgment 
to  stand  as  security,  and  to  have  re- 
quired the  payment  of  costs;  but  the 
exaction  of  the  bond  required  by  the 
court,  we  think,  can  hardly  be  consid- 
ered as  within  the  reasonable  exercise 
of  its  discretion." 


Abridgment  of  Right  of  Appeal.  —  A 
requirement,  as  a  condition  of  opening 
a  default  judgment,  that  the  defendant 
shall  consent  that  the  verdict  on  the 
trial  shall  be  final,  and  that  no  appeal 
therefrom  shall  be  taken  for  any 
reason,  is  unreasonable.  Fuchs,  etc., 
Mfg.  Co.  V.  Springer,  etc.,  Co.,  15 
Misc.  Rep.  (N.  Y.  City  Ct.)  443. 

Stipulation  as  to  Costs  and  Time  of 
Trial.  —  In  Muller  v.  Post,  (Supreme 
Ct.)  33  N.  Y.  St.  Rep.  992,  the  court,  on 
opening  a  default,  imposed  as  terms 
the  payment  of  costs  of  motion  and 
all  costs  of  the  action  to  date,  and 
a  stipulation  to  try  the  cause  when 
reached.  It  was  held  that  such  condi- 
tions were  excessive;  that  all  that 
should  have  been  required  was  the 
stipulation,  costs  of  motion,  trial  and 
term  fees,  and  disbursements  of  the 
term. 

In  Hargrave  v.  Boero,  (Tex.  Civ. 
App.  1893)  23  S.  W.  Rep.  403,  an  order 
that  a  judgment  be  set  aside  if  the 
defendant,  "  before  expiration  of  this 
term  of  court,  pay  all  costs  of  court 
that  have  accrued  during  the  pendency 
of  this  appeal  to  this  date;  otherwise 
said  judgment  to  remain  in  full  force 
and  effect,"  was  held  to  be  void  on  ac- 
count of  this  condition. 

2.  Hartman  v.  Olvera,  49  Cal.  loi; 
Gregory  z/.  Haynes,  21  Cal.  443;  Friese 
V.  Homeopathic  Mut.  L.  Ins.  Co.,  107 
Pa.  St.  134. 

Nonpayment  of  Costs,  —  Where  a  mo- 
tion to  set  aside  a  judgment  is  granted 
"  on  the  payment  of  all  costs,"  the 
judgment  remains  in  force  until  the 
costs  are  paid.  Gregory  v.  Haynes,  21 
Cal.  443. 

Judgment  Not  Vacated  until  Condition 
Performed,  —  Where  a  new  trial  is 
granted  on  conditions  the  judgment 
remains  in  force  subject  to  th.e  condi- 
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subsequent  judgment.*  According  to  other  decisions,  however, 
it  is  held  that  the  performance  of  the  terms  imposed  by  an  order 
vacating  or  setting  aside  a  judgment  is  not  a  condition  precedent, 
to  be  performed  before  the  full  operation  of  the  order.* 

11.  Indirect  or  Implied  Vacation  —  a.  In  General.  —  Though, 
as  a  general  rule,  when  a  judgment  has  once  been  entered  of 
record,  it  must  stand  as  the  judgment  of  the  court  until  expressly 
vacated  or  set  aside  in  the  manner  prescribed  by  law,*  there  are 
numerous  instances  in  which  it  has  been  held  that  a  judgment 
may  be  impliedly  set  aside  without  a  formal  order  to  that  effect  * 

b.  Entry  of  Additional  Judgment.  —  It  has  been  held  in 
some  cases  that  the  entry  of  an  additional  judgment  in  the  same 
cause  will  not  operate  to  vacate  a  judgment  once  entered  of 
record.*     According  to  numerous   decisions,  however,   where  a 


tions,  and  is  not  absolutely  vacated 
until  they  are  performed.  Mabley  v. 
Judge,  41  Mich.  31. 

1.  Willis  V.  Planters',  etc..  Bank,  19 
Ala.  141. 

Implied  Waiver  of  Condition.  —  In  Ran- 
som V.  New  York,  20  How.  (U.  S.)  581, 
it  was  held  that  where  there  was  an 
order  of  the  Circuit  Court  to  set  aside 
a  judgment  upon  payment  by  the  de- 
fendant of  the  costs  which  had  accrued 
up  to  that  time,  the  plaintiffs'  counsel, 
by  not  insisting  upon  the  payment  of 
such  costs,  thereby  impliedly  waived 
the  condition  upon  which  the  judgment 
was  to  be  vacated,  and  could  not  pro- 
ceed upon  the  judgment  as  being  still 
in  force. 

.2.  In  Dana  v.  Gill,  5  J.  J.  Marsh. 
(Ky.)  242.  it  is  held  that  where  it  is 
ordered  that  "  the  nonsuit  rendered 
herein  be  set  aside  upon  payment  of 
costs,"  the  payment  of  costs  is  not  a 
condition  precedent  which  is  to  be  per- 
formed before  the  full  operation  of  the 
order.  Such  order  has  no  other  effect 
than  to  subject  the  plaintiff  to  the  pay- 
ment of  the  costs  of  the  nonsuit;  and 
if  he  does  not  pay  them,  it  may  furnish 
good  cause  for  attachment  to  compel 
their  payment  or  justify  suing  out  ex- 
ecution for  their  amount.  See  also 
Johnson  v.  Taylor,  3  Smed.  &  M. 
(Miss.)  92.  In  this  case,  where  T.  R. 
&  Co.  recovered  a  judgment  against  J., 
who  moved  for  a  new  trial,  which  was 
granted  him  upon  his  paying  the  costs 
of  suit  within  ninety  days,  it  was  held 
that  the  payment  of  the  costs  within 
the  ninety  days  could  not  be  construed 
to  be  a  condition  precedent;  he  was 
entitled  to  his  new  trial  whether  he 
paid  the  costs  or  not;  and  if  he  failed 


to  pay,  the  opposite  party  m«st  resort 
to  their  legal  remedy  to  obtain  them. 

3.  Lane  v.  Kingsberry,  11  Mo.  402; 
Nuckolls  V.  Irwin,  2  Neb.  60. 

A  Bnling  on  a  Motion  to  Quash  an  Exe- 
cution cannot  be  regardec  as  an  adju- 
dication of  a  motion  to  set  aside  the 
judgment  on  which  the  execution  was 
issued,  although  one  of  the  grounds  of 
the  former  motion  was  that  the  judg- 
ment was  void.  State  v.  Hunter,  98 
Mo.  386. 

Effect  of  Discontinuance  of  Writ  of 
Error.  —  The  discontinuance,  upon  stip- 
ulation, of  a  writ  of  error  does  not 
vacate  the  judgment  below,  and  in  the 
absence  of  some  agreement  vacating  it 
it  remains  a  lawful  adjudication,  the 
payment  or  settlement  of  which,  not 
vacating  it,  does  not  impair  its  judicial 
force.  Cummerford  v.  Paulus,  66 
Mich.  648. 

Bestoration  of  Order  Setting  Aside 
Judgment.  —  If  by  accident  a  judg- 
ment setting  aside  a  judgment  is  not 
recorded,  or  if,  being  recorded,  the 
record  thereof  is  lost  or  destroyed,  every 
person  interested  in  the  record  of  such 
judgment  is  entitled  to  have  it  restored 
to  its  former  integrity.  Moye  v.  Pet 
way,  75  N.  Car.  165. 

4.  Howell  V.  Mason,  9  Ark.  406 
Colchen  v.  Ninde,  120  Ind.  88;  Robi 
deau  V.  Ewing,  5  Blackf.  (Ind.)  552 
Bowers  v  McNutt,  5  Blackf.  (Ind. 
231;  Steeple  v.  Downing,  60  Ind.  478 
Deen  v.  Milne,  (Supreme  Ct.)  13  N.  Y 
St.  Rep.  464. 

As  to  Implied  Vacation  of  Defatilt  Judg' 
ments,  see  article  Defaults,  vol.  6,  p 
160. 

5.  Nuckolls  V.  Irwin,  2  Neb.  60.  In 
this  case  the  court  said:     "A  case  reg- 
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new  trial  is  had,  and  a  new  judgment  is  rendered,  the  effect  is  to 
vacate  the  previous  judgment,  although  there  may  have  been  no 
final  order  setting  it  aside.* 

Effect  of  Setting  Aside  Verdict.  —  Where  a  judgment  has  been  entered 
upon  a  verdict,  if,  upon  motion,  the  verdict  is  set  aside  and  a 
new  trial  granted  and  had,  the  judgment  will  be  deemed  to  have 
been  set  aside.* 

Void  Order  Granting  New  Trial.  —  Where  a  motion  for  a  new  trial  is 
not  based  upon  grounds  prescribed  by  statute,  it  has  been  held 


ularly  brought  into  court  is  presumed 
to  be  attended  at  regular  terms  of  court 
by  the  attorneys  having  it  in  charge; 
and  all  proceedings  of  the  court  in 
reference  to  them,  in  the  absence  of 
fraud,  will  be  binding  on  the  parties, 
whether  present  or  not.  But  when 
judgment  is  entered  they  may  cease 
their  attention.  The  further  proceed- 
ings in  the  case,  by  petitions  to  vacate 
or  modify  judgment,  or  on  error  to  this 
court,  must  be  on  proper  notice  pro- 
vided by  statute.  Chapters  i  and  2, 
tit.  16,  code.  If  to  enter  additional 
judgments  in  the  same  cause  is  a  regu- 
lar proceeding,  I  see  no  necessity  for 
notice;  and,  when  a  party  once  obtains 
judgment,  he  must  ever  stand  guard 
o\^er  it,  lest  some  enterprising  attorney 
should,  in  after  years,  enter  another 
judgment  so  as  to  bring  the  party  into 
an  appellate  court.  This  position  will 
not  stand."  See  also  Forcheimer  v. 
Tarble,  23  Fla.  99. 

1.  Colchen  v.  Ninde,  120  Ind.  88; 
Rickets  v.  Kitchens,  34  Ind.  348;  Robi- 
deau  V.  Ewing.  5  Blackf.  (Ind.)  552; 
Stewart  v.  Henry,  5  Blackf.  (Ind.)  445; 
Bowers  v.  McNutt,  5  Blackf.  (Ind.) 
231;  Sleeple  v.  Downing,  60  Ind.  478; 
Maxwell  v.  Campbell,  45  Ind.  360. 

Effect  of  Order  Granting  New  Trial.  — 
In  Ricketts  v.  Hitchens,  34  Ind.  348,  it 
was  held  that  the  granting  uncondi- 
tionally of  a  new  trial  in  a  cause  as 
effectually  vacates  a  judgment  previ- 
ously rendered  therein  as  if  the  judg- 
ment were  set  aside  in  express  terms; 
and  an  injunction  will  lie  to  prevent 
the  collection  of  such  judgment. 

2.  Lane  v.  Kingsberry,  11  Mo.  402. 
In  this  case  the  court  said:  "  No  doubt 
the  belter  practice  would  be,  in  all 
cases  where  it  is  practicable,  merely  to 
enter  the  verdict  of  the  jury,  and  sus- 
pend the  entry  of  the  judgment  until 
the  expiration  of  the  time  within  which 
an  application  for  a  new  trial  can  be 
made;     *    *    *     but  in  many  counties 


of  the  state,  the  courts  not  sitting  more 
than  two  or  three  days,  it  could  not  be 
done.  But  this  objection  falls  within 
the  influence  of  the  maxim,  qui  dat 
Jinem  dat  media  ad finem  necessaria.  As 
the  new  trial  could  not  have  been 
granted  but  by  setting  aside  the  former 
judgment,  the  granting  of  the  new  trial 
impliedly  set  aside  that  judgment. 
Numerous  instances  might  be  produced 
in  which  it  has  been  held  that,  where  a 
step  has  been  taken  in  a  cause  which 
could  not  have  been  formally  done 
without  vacating  a  previous  order,  the 
courts  will  hold  that  such  order  was 
impliedly  set  aside  by  their  subsequent 
action." 

Vacation  by  Granting  Motion  to  Becon- 
sider  Judgment  of  Dismissal.  —  Where  the 
defendant  appeared  to  a  petition  and 
moved  to  dismiss  for  want  of  a  bond 
for  costs,  which  motion  was  granted, 
and  the  plaintiff  moved  for  a  reconsid- 
eration of  the  judgment  of  dismissal, 
which  motion  was  also  granted,  and 
the  defendant  then  interposed  a  fur- 
ther defense,  it  was  held  that  the 
granting  of  the  motion  to  reconsider 
was  equivalent  to  setting  aside  the 
judgment  of  dismissal.  Howell  v. 
Mason,  9  Ark.  406. 

Vacation  by  Appearance  and  Going  to 
Trial.  —  In  Stewart  v.  Henry,  5  Blackf. 
(Ind.)  445,  it  was  held  that  by  the  ap- 
pearance of  the  parties  to  the  suit, 
their  going  to  trial,  etc.,  a  previous 
judgment  in  the  cause  is  vacated. 

Effect  of  Stipulation  to  Discontinue  Ac- 
tion After  Judgment.  —  A  stipulation  to 
discontinue  an  action  after  judgment 
would  of  necessity  deprive  the  judg- 
ment of  all  its  weight  or  support  as  a 
judgment  between  the  parties,  and  the 
plaintiff  is  entitled  to  have  the  judg- 
ment vacated  as  a  consequence  of  the 
discontinuance  of  the  action  under  the 
stipulation.  Deen  v.  Milne,  (Supreme 
Ct.)  13  N.  Y.  St.  Rep.  464,  citing  Loeb 
V.  Willis,  100  N.  Y.  231. 
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that  an  order  sustaining  such  motion,  being  void,  will  not  operate 
as  a  vacation  of  a  judgment.* 

12.  Partial  Vacation  —  a.  When  Proper.  —  Where  one  portion 
of  the  judgment  is  separable  from  the  balance  thereof,  the  court 
should  not  set  aside  the  whole  judgment  but  only  the  objection- 
able part.* 

b.  One  or  More  Defendants.  —  A  judgment  against  several 
persons  may  be  set  aside  as  to  one  or  more  of  them,  and  allowed 
to  stand  as  to  the  others,'  except  where  a  judgment  is  indivisible, 
when,  being  erroneous  as  to  a  part  of  the  defendants,  it  is  of 
necessity  erroneous  as  to  all.*     Thus  a  judgment  may  be  vacated 


1.  McKenzie  v.  Bismarck  Water  Co,, 
6  N.  Dak.  361. 

2.  Lyon  v.  Boilvin,  7  111.  629;  Ans- 
ley  V.  Arnt,  3  Kulp  (Pa.)  152;  Jones  v. 
Findley,  84  Ga.  52. 

As  to  a  partial  vacation  of  default 
judgments,  see  article  Defaults,  vol. 
6,  p.  i6o. 

Attorney's  Fees  Erroneonsly  Included  in 
Judgment.  —  Attorney's  fees,  though 
embraced  in  a  promissory  note  given 
for  rent,  are  not  collectible  by  distress 
warrant,  and  the  surety  on  a  replevy 
bond  growing  out  of  a  levy  of  the  dis- 
tress warrant  is  not  liable  for  such 
fees.  If  they  are  included  in  a  judg- 
ment entered  up  against  him  when  the 
issue  on  the  warrant  was  disposed  of, 
the  judgment  may  be  purged  of  them 
on  motion;  but  the  whole  judgment 
will  not  be  set  aside  because  of  such 
error  as  to  a  part,  the  judgment  show- 
ing on  its  face  how  much  of  it  was 
erroneous.    Jones  v.  Findley,  84  Ga.  52. 

Judgment  Partly  Valid.  —  Where  a 
motion  is  made  to  set  aside  an  entire 
judgment,  the  motion  should  be  over- 
ruled if  any  portion  of  the  judgment  is 
valid  and  regular.  Challis  v.  Headley, 
9  Kan.  684. 

3.  Neenan  v.  St.  Joseph,  126  Mo.  8q; 
Stewart  v.  Parsons,  5  N.  Dak.  273; 
Boone  v.  Hulsey,  71  Tex.  176. 

As  to  setting  aside  a  judgment  by 
confession  as  to  one  of  two  defendants, 
see  article  Judgments,  vol.  11,  p.  1020. 
As  to  the  power  of  the  court  to  grant  a 
motion  by  one  defendant  to  cancel  a 
judgment  and  for  a  new  trial,  and  to 
refuse  a  similar  motion  by  another  de- 
fendant, see  article  New  Trial,  vol. 
14,  p.  707. 

Missouri  Code.  —  In  Neenan  v.  St. 
Joseph,  126  Mo.  89,  the  court  said: 
*'  Under  some  of  the  early  decisions  of 
this  court  it  was  repeatedly  said  that  a 
judgment  at  law  is  an  entirety,  and 


cannot  be  recalled  or  reversed  as  to 
one  party,  and  stand  good  against  the 
other.  If  set  aside  as  to  one,  it  must 
be  set  aside  as  to  all,  and  in  its  en- 
tirety. Randalls  v.  Wilson,  24  Mo.  76; 
Rush  V.  Rush,  19  Mo.  441;  Pomeroy  v. 
Betts,  31  Mo.  419;  Hulett  v.  Nugent,  71 
Mo.  134.  *  *  *  The  spirit  of  the 
law  has  been  greatly  changed  and 
modified  by  the  code,  and  the  later 
decisions,  following  this  spirit,  have 
reached  the  conclusion  that  a  judg- 
ment is  not  to  be  regarded  as  an  en- 
tirety in  the  sense  of  not  being  amend- 
able or  subject  to  correction  as  to  one 
of  the  parties,  unless  the  substantial 
rights  of  the  others  would  be  injuri- 
ously affected  thereby.  State  v.  Tate, 
109  Mo.  269,  and  cases  there  cited  and 
reviewed;  Bensieck  v.  Cook,  no  Mo. 
183.     That  we  take  to  be  the  true  rule." 

Effect  of  Granting  Motion  of  Fart  of  De- 
fendants. —  In  McKinley  v.  Tuttle,  34 
Cal.  235,  it  was  held  that  where  an 
order  setting  aside  a  judgment  ren- 
dered for  the  plaintiffs  and  against 
over  fifty  defendants  was  general  in  its 
terms,  but  was  made  on  motion  of 
three  defendants  only,  which  fact,  as 
a  predicate,  was  also  recited  in  the 
order,  the  judgment  as  to  the  remain- 
ing defendants  was  unaffected  thereby. 

4.  Judgment  Erroneous  as  to  All.  —  In 
Frazier  v.  Williams,  24  Ohio  St.  625,  it 
was  held  that  when  the  judgment 
sought  to  be  vacated,  under  Code  Civ. 
Pro.  Ohio,  §  534,  is  taken  jointly 
against  all  the  defendants,  and  the  de- 
fense set  forth  in  the  petition  goes  to 
the  whole  cause  of  action,  if  erroneous 
as  to  some  of  the  defendants  it  is  erro- 
neous as  to  all,  and  should  be  vacated 
as  to  all  in  case  the  defense  be  estab- 
lished. 

Vacation  as  to  One  Joint  Debtor.  —  An 
order  of  the  Circuit  Court  vacating  a 
judgment  as  to  one  of  two  joint  dcbt- 
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as  to  one  defendant  who  is  a  minor,  and  may  stand  good  as  to  the 
other  defendants.* 

c.  Two  OR  More  Distinct  Causes  of  Action.  —  Where  a 
judgment  is  rendered  on  a  petition  which  contains  two  distinct 
causes  of  action,  though  not  separately  stated  and  numbered,  but 
united  in  a  single  count,  and  a  motion  is  made  to  vacate  and  set 
aside  the  judgment  and  grant  a  new  trial  for  defects  apparent  on 
the  record,  and  the  record  discloses  that  judgment  was  properly 
entered  on  one  cause  of  action  and  improperly  entered  on  the 
other,  it  is  not  error  to  sustain  the  motion  in  part  and  vacate  the 
judgment  as  to  the  one  cause  of  action,  and  to  overrule  it  in  part 
and  sustain  the  judgment  as  to  the  other  cause  of  action.* 

13.  Effect  ofVacating  —  a.  General  Rule.  —  As  a  general  rule 
it  may  be  said  that,  as  to  things  executory,  a  judgment  annulled 
is  as  if  it  had  never  been.' 


ors  vacates  it  as  to  both.  Van  Rens- 
selaer V.  Whiting,  12  Mich.  449. 

1.  Neenan  v.  St.  Joseph,  126  Mo.  8q. 
Judgment  Against  Husband  and  Wife. 

—  A  judgment  against  a  husband  and 
wife  which  is  void  as  to  the  latter  may 
be  stricken  off  as  to  her,  while  standing 
good  as  to  the  husband.  Domes  v. 
Staley,  2  Pa.  Dist.  Rep.  332;  Rice 
V.  Foy,  2  Pa.  Dist.  Rep.  333;  Stewart  v. 
Parsons,  5  N.  Dak.  273. 

2.  Weaver  v.  Leach,  26  Kan.  179. 
In  this  case  the  court  said:  "  The  pe- 
tition contained  two  separate  causes  of 
action,  whatever  formal  defect  there 
might  have  been  in  the  pleading,  and 
each  cause  of  action  was  separate  and 
distinct  from  the  other.  The  judgment 
was  challenged  by  the  motion  only  for 
defects  apparent  on  the  record.  That 
record  showed  that  the  plaintiff  was 
entitled  to  judgment  upon  one  of  the 
causes  of  action  stated  in  the  petition, 
and  not  upon  the  other.  Hence  the 
motion  ought  to  have  been  sustained, 
and  was  sustained,  so  far  and  only  so 
far  as  there  was  error  in  the  judgment. 
There  was  no  pretense  of  payment,  or 
other  defense,  outside  the  record;  and 
to  set  aside  the  judgment,  and  permit 
the  defendant  to  answer,  and  thus  de- 
lay plaintiff  in  his  rights,  would  be 
sacrificing  substantial  justice  to  mere 
technicalities  and  form."  See  also 
Abeel  v.  Harrington,  18  Kan.  245; 
Pritchard  v.  Madren,  31  Kan.  38. 

3.  Brandt's  Appeal,  16  Pa.  St.  343; 
Olson  V.  Nunnally,  47  Kan.  391; 
Young  V.  Bircher,  31  Mo.  136;  State 
Bank  v.  Franciscus,  15  Mo.  303;  .^tna 
L.  Ins.  Co.  V.  Hamilton  County,  79 
Fed.  Rep.  575;    Drurie's  Case,  8  Coke 


142  [cited  in  Brandt's  Appeal,  16  Pa. 
St.  343];  Turner  v.  Felgate,  i  Lev.  95. 
See  also  Butchers,  etc.,  Bank  v.  Willis, 
I  Edw.  Ch.  (N.  Y.)  645. 

Issue  Treated  as  Still  Fending.  —  In 
Kelly  V.  Harrison,  69  Miss.  856,  the 
court  said:  "The  court  having  vacated 
the  original  judgment  on  the  ground, 
we  must  suppose,  that  no  service  of 
process  had  ever  in  fact  been  made, 
correctly  treated  the  suit  as  still  pend- 
ing." See  also  Meyer  v.  Whitehead, 
62  Miss.  387,  in  which  case  it  was  held 
that  where  a  judgment  rendered  on  a 
return  found  to  be  false  was  vacated, 
the  court  should  have  treated  the  case 
as  a  pending  one. 

Transcript  of  Judgment  Entered  in  An- 
other County.  —  Wiiere  a  judgment  of 
which  a  transcript  has  been  entered  in 
another  county  is  set  aside  for  any  rea- 
son, the  judgment  on  the  transcript 
falls  with  it.  Brandt's  Appeal,  16  Pa. 
St.  343;  Nelson  v.  Guffey,  131  Pa.  St. 
273;  Baker  v.  King,  2  Grant's  Cas. 
(Pa.)  254;  Banning  v.  Taylor,  24  Pa. 
St.  297. 

"  The  court  in  which  the  judgment 
was  entered  loses  none  of  its  jurisdic- 
tion or  power  by  the  transfer,  and  if 
the  original  judgment  be  set  aside  for 
any  reason,  the  judgment  entered  in 
another  county  falls  with  it."  Nelson 
V.  Guffey,  131   Pa.  St.  289. 

Judgment  Inadvertently  Entered.  — 
Where  a  judgment  is  vacated  at  the 
same  term  at  which  it  is  rendered,  on 
the  ground  of  its  inadvertent  entry, 
such  vacation  leaves  the  case  as  if 
there  had  been  no  entry.  Mtna.  L. 
Ins.  Co.  V.  Hamilton  County,  79  Fed. 
Rep.  575. 
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Process  Becomes  Functus  Officio.  —  Where  a  judgment  is  set  aside  for 
insufficiency  of  service,  whatever  was  done  towards  the  service 
becomes y««c/z/i"  officio  and  falls  with  the  judgment.* 

Effect  upon  Execution.  —  Where  a  judgment  is  set  aside  an  execution 
which  is  issued  upon  it  falls  with  it.*  A  party  to  a  judgment  who 
procures  the  issuance  and  levy  of  an  execution  thereunder  derives 
no  protection  from  such  judgment  if  it  is  afterwards  vacated  for 
irregularity.* 

Persons  Not  Rendered  Trespassers.  —  If,  however,  a  judgment  was  valid 
at  the  time  it  was  rendered,  and  proceedings  have  been  taken 
under  it,  and  it  is  afterwards  set  aside,  the  avoidance  does  not, 
by  relation,  affect  the  proceedings  and  make  those  who  instituted 
them  trespassers  ab  initio.^ 

Acts  Done  Pending  Proceedings  to  Open.  —  One  who  proceeds  with  the 
enforcement  of  a  judgment  wrongfully  obtained,  with  knowledge 
that  proceedings  have  been  instituted  by  or  on  behalf  of  the 


Not  Bar  to  Another  Action.  —  The 
vacation  and  setting  aside  of  a  judg- 
ment against  one  of  two  joint  makers 
of  a  note  revives  the  liability  of  both 
debtors,  and  such  judgment  is  no  bar 
to  another  action  on  the  note.  Martin 
V.  Baugh,  I  Ind.  App.  20;  Maghee  v. 
Collins,  27  Ind.  83;  Clodfelter  v.  Hu- 
lett,  92  Ind.  426. 

Effect  of  Vacation  on  Order  of  Dismissal. 

—  An  order  of  dismissal  of  two  defend- 
ants contained  in  a  judgment  which 
gave  judgment  by  default  against  a 
third  person  is  not  affected  by  an  order 
setting  aside  the  default  judgment. 
Gibbs  V.  Petree,  7  Tex.  Civ.  App. 
526. 

Effect  on  Prior  Interlocutory  Judgment. 

—  The  vacation  of  a  final  judgment  on 
an  inquiry  of  damages  will  not  affect  a 
prior  interlocutory  judgment  by  de- 
fault, when  it  is  due  to  an  error  inter- 
vening after  and  not  affecting  the 
interlocutory  judgment.  McLaran  v. 
Wilhelm,  50  Mo.  App.  658.  See  also 
Gilstrap  v.  Felts,  50  Mo.  428. 

1.  Mariner  v.  Waterloo,  75  Wis.  438. 

2.  Ballard  v.  Whitlock,  18  Gratt. 
(Va.)  235. 

Setting  Aside  Sale  under  a  Judgment.  — 
Where  a  judgment  has  been  set  aside 
any  sale  of  land  made  thereunder  will 
be  set  aside  though  the  sheriff's  deed 
has  been  acknowledged,  if  such  deed 
be  still  in  the  hands  of  that  ofhcer. 
When  a  judgment  on  which  a  sheriff's 
sale  is  founded  is  set  aside,  the  setting 
aside  of  the  sale  follows  as  of  course. 
Stephens  v.  Stephens,  i  Phila.  (Pa.) 
108.  7  Leg.  Int.  (Pa.)  183. 

Bight  of  Other  Creditors  to  Disregard 


Levy.  —  In  Phillips  v.  Wheeler,  16  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  242,  after 
judgment  by  default  against  partners, 
and  levy  made,  one  partner  had  the 
default  as  against  himself  opened,  and 
prevailed  on  the  defense  that  the  firm 
was  never  indebted.  It  was  held  that 
so  far  as  concerned  the  rights  of  an  in- 
termediate attaching  creditor  the  judg- 
ment was  entirely  impeached,  and  the 
latter  creditor  had  the  prior  right  to  the 
avails  of  the  levy. 

3,  Young  V.  Bircher,  31  Mo.  136; 
Welles  V.  Thornton,  45  Bar^.  (N.  Y.) 
390.  See  also  State  Bank  r.  Francis- 
cus,  15  Mo.  303. 

Execution  on  Judgment  Confessed  under 
Warrant.  —  Judgments  by  confession 
and  execution  thereon  having  been  set 
aside  there  can  be  no  defense  to  parties 
plaintiff  in  them  for  acts  done  under 
them.  Anderson  v.  Sloane,  72  Wis- 
566;  Simpson  v.  Hornbeck,  3  Lans. 
(N.  Y.)  53;  Williams  v.  Riel,  5  Duer 
(N.  Y.)  601;  Holloway  v.  Turner,  6  Q, 
B.  928,  51  E.  C.  L.  928. 

Protection  Only  to  Ministerial  Officers. 
—  A  judgment  which  has  been  set 
aside  for  insufficiency  of  proofs  as  the 
basis  of  an  order  for  service  by  publi- 
cation is  no  longer  valid  so  as  to  pro- 
tect any  persons  for  acts  done  under  it, 
except  mere  ministerial  officers.  There 
is  no  protection  to  a  person  not  a  party 
to  the  suit  who  delivered  up  to  the 
receiver  appointed  therein  property 
which,  as  a  bailee,  he  was  bound  to 
keep  for  his  bailor.  Welles  v.  Thorn- 
ton, 45  Barb.  (N.  Y.)  390. 

4.  State  Bank  v.  Franciscus,  15  Mo. 
303. 
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defendant  to  be  relieved  therefrom,  assumes  the  risk  that  if  the 
judgment  be  set  aside  he  will  be  compelled  to  restore  to  his 
adversary  whatever  has  been  so  coerced  from  him.*  He  will  not 
be  permitted  to  hold  on  to  an  advantage  obtained  by  means  of 
an  inequitable  and  wrongful  judgment,  after  such  judgment  has 
been  set  aside.' 

b.  As  TO  Title  of  Stranger.  —  One  having  acquired  title 
under  an  irregular  judgment  will  not  be  affected  by  proceedings 
to  set  it  aside  unless  he  is  made  a  party  thereto.^  The  vacation 
of  a  judgment  does  not  affect  the  rights  of  a  stranger  to  a  pro- 
ceeding who  purchases  under  the  judgment  while  it  is  in  force.* 

14,  Appeal  from  Decision  on  Application  —  a.  When  Appeal 
Lies.  —  An  order  granting  or  refusing  an  application  to  vacate 
a  judgment  has  been  held  to  be  a  final  order,  and  therefore 
appealable,  where  a  substantial  right  of  the  applicant  is  affected.' 


1.  Dickerson  v.  Davis,  in  Ind.  433. 

2.  Dickerson  v.  Davis,  in  Ind.  433; 
Maghee  -j.  Collins,  27  Ind.  83;  Argenti 
V.  San  Francisco,  30  Cal.  458;  Raun  v. 
Reynolds,  18  Cal.  275. 

Continuance  of  Statutory  Judgment  Lien. 
—  A  court,  upon  setting  aside  a  mere 
money  judgment,  has  no  power  to  con- 
tinue in  existence  the  statutory  judg- 
ment lien  of  the  judgment  set  aside, 
that  it  may  attach  to  such  judgment  as 
may  be  subsequently  rendered  in  the 
same  cause.  Farmers  L.  &  T.  Co.  v. 
Killinger,  46  Neb.  677. 

See  also,  on  this  subject  of  retention 
of  lien  after  setting  aside  a  confessed 
judgment,  Bowie  v.  Free,  3  Rich.  Eq. 
(S.  Car.)  403;  Dickinson  v.  Way,  3 
Rich.  Eq.  (S.  Car.)  412. 

Vacation  in  Effect  a  Modification, — 
Where  a  former  judgment  appears 
from  the  record  to  have  been  in  form 
vacated  and  a  new  judgment  entered, 
if  such  new  judgment  is  less  than  the 
other  by  only  a  small  amount,  and  this 
is  the  only  defect,  a  new  judgment 
should  be  considered  merely  as  a 
modification  of  the  original  judgment, 
and  liens  acquired  thereunder  may  be 
preserved.  Smith  v.  De  Lanty,  11 
Wash.  386. 

Effect  of  Eeservation  in  Order.  —  Where 
a  partnership  debt  is  merged  by  judg- 
ment against  one  partner,  a  vacatur  of 
the  judgment,  saving  the  rights  of  the 
partner  not  sued,  will  not  revive  the 
cause  of  action  as  against  him.  Olm- 
stead  V.  Webster,  8  N.  Y.  413.  See 
also  as  to  the  effect  of  a  vacatur  re- 
serving certain  rights  to  defendants, 
Sinclair  v.  Hollister,  (C.  PI.)  16  N.  Y. 
Supp.  529. 


3,  Coleman    v.    McAnulty,    16    Mo. 

173. 

4.  Boyd  V.  Roane,  49  Ark.  397.  See 
also,  as  to  this  point,  Union  Nat.  Bank 
V.  Doane,  140  111.  193;  Powell  v.  Rog- 
ers, 105  111.  318;  Mt.  Vernon  Mfg.  Co. 
V.  Summit  County  Mut.  F.  Ins.  Co..  10 
Ohio  St.  347. 

Purchaser  of  Beal  Estate  under  Execu- 
tion.—  The  setting  aside  of  a  judg- 
ment for  the  recovery  of  money  upon 
grounds  not  affecting  the  original  va- 
lidity of  the  judgm.ent  does  not  avoid 
a  prior  sale  of  real  estate  (under  exe- 
cution issued  thereunder)  to  a  stranger 
who  had  purchased  in  good  faith. 
Gowen  v.  Conlow,  51  Minn.  213. 

Bights  of  Insurers  under  Decree.  —  In 
Mt.  Vernon  Mfg.  Co.  v.  Summit 
County  Mut.  F.  Ins.  Co.,  10  Ohio  St. 
347,  the  court,  in  holding  that  the 
rights  of  strangers  (insurers)  accruing 
while  the  decree  was  in  force  will  not 
be  affected  by  setting  such  decree  aside 
by  consent  of  parties,  said:  "  The  con- 
sent of  all  parties  may  have  been  a 
good  reason  to  justify  the  action  of  the 
court  in  setting  aside  the  sale  as  to 
those  parties;  but  we  cannot  rid  our- 
selves of  the  impression  that  such  ac- 
tion of  the  court,  based  upon  and 
obedient  to  the  will  of  parties,  ought 
not  to  be  permitted  to  affect  the  rights, 
previously  fixed,  of  persons  who  were 
not  parties,  and  whose  interests  were 
not  consulted  in  the  matter." 

6.  Alabama.  —  Albritton  v.  Canter- 
berry,  44  Ala.  290. 

Connecticut.  —  Schoonmaker  v.  AI- 
bertson,  etc.,  Mach.  Co.,  51  Conn.  387. 

Iowa.  —  Dryden  z/.  Wyllis,  51  Iowa 
534. 
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An  order  denying  a  motion  to  vacate  a  judgment  for  informality- 
is  not  one  affecting  a  substantial  right,  and  is  therefore  not 
appealable.* 


Kentucky.  —  McCall  v.  Hitchcock,  7 
Bush  (Ky.)  616. 

Minnesota.  —  Piper  v.  Johnston,  12 
Minn.  60. 

Maryland.  —  Hawkins  v.  Bowie,  9 
Gill  &  J.  (Md.)  428. 

New  York.  —  Belknap  v.  Waters,  11 
N.  Y.  477;  Fisher  v.  Hepburn,  48  N. 
Y.  41;  Fassett.T'.  Tallmadge,  13  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  205;  Depew  v. 
Dewey,  46  How.  Pr.  (N.  Y.  Supreme 
Ct.)  441;  Security  Bank  v.  Naiional 
Bank  of  Commonwealth,  4  Thomp.  & 
C.  (N.  Y.)  518. 

Pennsylvania.  —  Gillespie  v.  Camp- 
bell, (Pa.  1885)  I  Atl.  Rep.  665. 

Wisconsin.  —  Schmidt  v.  Gilson,  14 
Wis.  514;  Paine  v.  Chase,  14  Wis.  653; 
Johnson  v.  Curtis,  51  Wis.  595. 

Contra.  — An  order  granting  or  re- 
fusing a  motion  to  vacate  a  judgment 
entered  at  a  previous  term  is  not  a  final 
judgment  from  which  an  appeal  will 
lie.  Higgins  v.  Brown,  6  Colo.  148; 
State  V.  Burns,  66  Mo.  227.  Compare 
Chouteau  v.  Parker,  2  Minn.  118. 

In  Connor  v.  Peugh,  18  How.  (U.  S.) 
394,  it  was  held  that  no  appeal  lies  to 
the  action  of  the  court  below,  on  a  mo- 
tion to  set  aside  a  judgment  and  for 
leave  to  intervene,  nor  is  it  the  subject 
of  a  bill  of  exceptions  or  writ  of  error. 
See  also  Sherman  v.  Felt,  2  N.  Y. 
186. 

Not  an  Interlocutory  Order.  —  A  judg- 
ment vacating  and  setting  aside  a 
former  judgment,  under  Civ.  Code, 
§§  579>  581.  is  final  and  subject  to  ap- 
peal and  revision  in  the  court  of  ap- 
peals. Such  a  judgment  is  not  a  mere 
interlocutory  order,  subject  to  be  set 
aside  by  the  same  court  at  a  subse- 
quent term,  nor  simply  a  ministerial 
act;  nor  could  it  be  revised  as  an  ordi- 
nary decision  of  a  motion  for  a  new 
trial  may  be  on  an  appeal  from  the 
judgment  in  the  original  action;  but  it 
is  the  final  adjudication  of  important 
rights  litigated  in  a  separate  and  inde- 
pendent suit,  and  is  therefore  subject 
to  appeal  and  revision  in  the  court  of 
appeals.  McCall  v.  Hitchcock,  7  Bush 
(Ky.)  615.  See  also  Belt  v.  Davis,  i 
Cal,  135;   Horn  v.  Queen,  5  Neb.  472. 

Not  a  Matter  of  Bight  Where  a  Judg- 
ment Is  Begular  Though  Void.  —  In  Foote 
V.  Lathrop,  41  N.  Y.  358,  it  was  held 


that  an  order  of  the  Supreme  Court 
denying  a  motion  to  set  aside  a  regular 
judgment  in  that  court,  on  the  ground 
that  the  defendant  was  not  served  with 
process,  and  the  appearance  for  him 
was  wholly  unauthorized,  is  not  ap- 
pealable, since  no  party  has  a  "  sub- 
stantial right,"  within  the  meaning  of 
section  11  of  the  code,  to  have  a  regular 
judgment  against  him  set  aside  on  mo- 
tion. In  this  case  the  court  said: 
"  The  order  appealed  from  in  the  pres- 
ent case  was  made  upon  a  summary 
application  to  the  court  in  an  action 
after  final  judgment  therein,  and  the 
order  is  final.  *  *  *  The  right  to 
appeal  from  such  orders  is  limited  to 
those  only  affecting  a  substantial  right. 
*  *  *  By  substantial  right  is  to  be 
understood  such  rights  only  as  are  to 
be  determined  as  pure  questions  of  law ; 
such  only  as  can  be  demanded  as  the 
strict  legal  right  of  the  party."  See 
also  Graef  v.  Bernard,  7  Misc.  Rep. 
(N.  Y.  City  Ct.)  246. 

1.  A  motion  to  vacate  the  judgment 
against  the  plaintiff  for  the  value  of  the 
property  and  for  costs,  on  the  grounds 
that  the  order  of  the  court  had  merely 
directed  a  return  of  the  property  to  the 
defendant  and  a  judgment  in  his  favor 
for  the  costs,  and  that  there  had  never 
been  any  assessment  of  the  value, 
goes  only  to  the  form  of  the  judgment, 
and  does  not  state  valid  grounds  for 
vacating  it  altogether;  and  an  order 
denying  such  a  motion  does  not  affect 
any  substantial  right,  and  is  not  ap- 
pealable. Planer  v.  Smith,  40  Wis.  31, 
in  which  case  the  court  said:  "The 
motion  to  vacate  the  judgment  goes 
only  to  form.  It  fails  to  reach  vital 
defects.  It  does  not  seek  to  avoid  the 
judgment  because  none  should  have 
been  rendered,  nor  to  change  it  from  a 
final  judgment  on  the  merits  to  one  of 
nonsuit.  But,  did  the  motion  specify 
valid  grounds  for  vacating  the  judg- 
ment, it  would  not  avail  the  plaintiff 
on  this  appeal.  It  has  often  been  held 
that  an  appeal  from  an  order  like  that 
from  which  the  present  appeal  was 
taken  cannot  be  made  to  perform  the 
functions  of  a  writ  of  error,  or  of  an 
appeal  from  the  judgment.  Edwards 
V.  Janesville,  14  Wis.  26,  and  cases 
cited." 
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b.  Cannot  Be  Used  to  Extend  Time  for  Appeal  from 
Judgment.  —  A  party  cannot,  by  moving  to  vacate  a  judgment, 
and  by  then  appealing  from  the  order  refusing  such  motion, 
extend  the  time  for  taking  an  appeal  from  the  judgment.* 

c.  General  Rule  as  to  Review  of  Discretion.  —As  has 
been  seen  before,  the  decision  on  an  application  to  open  or  vacate 
rests  within  the  sound  discretion  of  the  court, ^  and  while  the  dis- 
cretion of  the  court  in  deciding  upon  such  application  is  subject 
to  review,  its  decision  will  not  be  interfered  with  save  where  it  is 
clearly  manifest  that  such  discretion  has  been  abused.* 

15.  Second  Application  —  a.  In  General.  —  Although  the 
decision  upon  a  motion  to  vacate  or  set  aside  a  judgment  is  not 


1.  Where  the  court,  by  agreement  of 
the  parties,  had  made  an  allowance  of 
compensation  to  a  receiver,  but  no  ap- 
peal was  taken  from  the  order  of  allow- 
ance, and  more  than  six  months  after 
the  order  was  made  one  of  the  parties 
moved  <he  court  to  set  aside  and  vacate 
the  order,  which  motion  the  court  over- 
ruled, it  was  held  that,  while  the  allow- 
ance was  excessive,  yet  the  remedy  for 
the  one  aggrieved  thereby  was  by  ap- 
pealing from  the  order  of  allowance 
within  the  time  prescribed  by  statute, 
and  that  no  appeal  from  the  order 
overruling  the  motion  to  vacate  could 
be  entertained.  Russell  v.  Red  Oak 
First  Nat.  Bank,  65  Iowa  242.  The 
court  said:  "  If  we  were  to  reverse  the 
ruling  of  the  court  below,  we  would 
commit  this  court  to  a  rule  which 
would  enable  the  parties  to  evade  the 
statute  limiting  the  lime  within  which 
appeals  may  be  taken,  by  authorizing 
appeals  from  the  orders  overruling 
motions  to  set  aside  judgments  and 
orders,  when  the  appeals  should  be 
taken  from  the  orders  or  judgments 
complained  of." 

2.  See  supra,  III.  g.  a.  Discretion  of 
Court. 

8.  California.  —  Cottrell  v.  Cottrell, 
83  Cal.  457. 

Colorado.  —  Robert  E.  Lee  Silver  Min. 
Co.  V.  Englebach,  18  Colo.  106. 

Illinois.  —  Mason  v.  McNamara,  57 
111.  274;  Bolton  V.  McKinley,  22  111. 
203. 

Indiana.  —  Hill  v.  Crump,  24  Ind. 
2gi;  La  Porte  v.  Organ  3  Ind.  App. 
525;  Ely  V.  Hawkins,  15  Ind.  230. 

Maryland.  —  Townshend  v.  Chew, 
31  Md,  247. 

Minnesota.  —  Granse  v.  Frings,  46 
Minn.  352;  Barker  v.  Keith,  11  Minn. 
65;  Jorgensen  v.  Boehmer,  9  Minn. 
181;    Woods  V.   Woods,    16  Minn.   81; 


Westervelt  v.  King,  4  Minn.  320;  Marty 
V.  Ahl,  5  Minn.  27;  MerrittJ'.  Putnam, 
7  Minn.  493;  Reagan  v.  Madden,  17 
Minn.  402;  Hildebrandt  v.  Robbecke. 
20  Minn.  100;  Myrick  v.  Pierce,  5 
Minn.  65;    Groh  v.    Bassett,    7    Minn. 

325. ... 

Missouri.  —  Craig  v.  Smith,  65  Mo. 
536;  Pry  V.  Hannibal,  etc.,  R.  Co.,  73 
Mo.  123. 

New  York.  —  Patterson  v.  Hare,  74 
Hun  (N.  Y.)  269;  Droham  v.  Norton,  i 
Misc.  Rep.  (N.  Y.  City  Ct.)4S6;  Whit- 
ney V.  Townsend,  67  N.  Y.  40. 

Oregon.  —  Lovejoy  v.  Willamette 
Locks  Co.,  24  Oregon  569. 

Pennsylvania.  —  Wernet's  Appeal,  91 
Pa.  St.  319;  Kalbach  v.  Fisher,  i 
Rawle  (Pa.)  323;  Gibson  v.  Simmons, 
134  Pa.  St.  189;  Lowenstein  v.  North 
Schuylkill  Mut.  F.  Ins.  Co.,  132  Pa. 
St.  410. 

South  Dakota.  —  Evans  v.  Fall  River 
County,  4  S.  Dak.  119. 

Washington.  —  Livesley  v.  O'Brien, 
6  Wash.  553;  Northern  Pac,  etc.,  R. 
Co.  7J.  Black,  3  Wash.  327. 

West  Virginia.  —  Parkersburg  Nat. 
Bank  v.  Neal,  28  W.  Va.  744. 

Wisconsin.  —  Elmer  v.  Mitchell,  75 
Wis.  358;  Whereatt  v.  Ellis,  68  Wis. 
61. 

Arbitrary  Exercise  of  Discretion.  —  In 
Pry  V.  Hannibal,  etc.,  R.  Co.,  73  Mo. 
123,  it  was  held  that  to  warrant  the 
Supreme  Court  in  interfering  with  the 
action  of  the  trial  court  in  refusing  to 
set  aside  a  judgment  by  default,  it 
must  appear  that  the  defendant  dis- 
closed to  that  court  a  good  reason  for 
not  having  answered  in  time,  and  also 
that  he  had  a  meritorious  defense;  and 
both  of  these  things  must  appear  so 
clearly  as  to  make  it  manifest  that  the 
refusal  of  the  trial  court  was  arbitrary. 
See  also  Hill  v.  Crump,  24  Ind.  291. 
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in  the  strict  sense  res  judicata,^  yet  it  is  the  general  rule  of 
practice  that  a  second  application  for  the  same  purpose,  based  on 
the  same  grounds  as  the  first,  will  not  be  entertained  *  without 


1.  See  article  Motions,  vol.  14.  p. 
176;  and  see  Soper  v.  Manning,  158 
Mass.  381;  Hayes  v.  Collins,  114  Mass. 
54;  Mace  V.  O'Reilley,  70  Cal.  231 ; 
Wolff  V.  Canadian  Pac.  R.  Co.,  89  Cal. 
332. 

Effect  of  Dismissal  Without  Prejudice. 
—  The  dismissal  without  prejudice  of  a 
previous  petition  to  vacate  a  judgment, 
because  of  certain  formal  defects  in  the 
petition,  is  not  a  bar  to  a  subsequent 
petition  for  the  same  purpose.  Soper 
V.  Manning,  158  Mass.  381.  See  also, 
to  the  same  effect,  Wolff  v.  Canadian 
Pac.  R.  Co.,  89  Cal.  332;  Mace  v. 
O'Reilley,  70  Cal.  231. 

motions  ox  Different  Nature.  —  Accord- 
ing to  Weber  v.  Tschetter,  i  S.  Dak. 
205,  it  would  seem  that  where  the 
ground  upon  which  a  motion  to  vacate 
a  judgment  is  one  which  if  substan- 
tiated would  entitle  the  applicant  to 
the  relief  asked  as  a  matter  of  absolute 
right,  a  refusal  to  vacate  on  such  issue 
is  equivalent  to  an  adverse  finding  on 
such  issue,  and  the  matter  is  thereby 
conclusively  settled,  and  is  res  adjudi- 
cata.  In  this  case  the  court  said: 
"  While  holding,  as  we  do,  that  the 
matters  litigated  and  determined  by 
the  court  on  the  first  motion  became 
and  were  res  adjudicaia  as  to  the  same 
matters  in  the  second  motion,  it  does 
not  follow  that  the  decision  of  the  first 
motion  was  necessarily  decisive  of  the 
second.  The  motions  were  of  a  differ- 
ent nature,  and  must  necessarily  have 
been  determined  upon  different  facts. 
The  first  was  founded  upon  an  alleged 
right  to  have  the  judgment  vacated 
and  declared  '  null  and  void  '  because 
respondent  Wipf  had  never  had  his  day 
in  court.  The  second  was  an  appeal 
to  the  court  to  exercise  its  discretionary 
power  in  his  favor  on  the  ground  of 
his  '  mistake,  inadvertence,  surprise, 
or  excusable  neglect;'  and  although 
the  affidavits  used  upon  the  hearing  of 
both  motions  were  substantially  the 
same,  it  is  evident  that  the  facts  neces- 
sarily involved  in  the  determination  of 
the  first  motion  could  have  had  little 
significance  or  even  relevancy  in  the 
determination  of  the  second." 

Bight  of  Appeal. —  In  Dwight  v.  St. 
John,  25  N.  Y.  203,  the  order  of  the 
court  denying  a  motion  to  cancel  a 
judgment  entered  by  confession,  being 


appealable  as  affecting  a  substantial 
right,  was  held  conclusive  between  the 
parties  as  to  all  matters  actually  in- 
volved and  tried. 

Distinguished  from  Ordinary  Motions.  — 
In  Mabry  v.  Henry,  83  N.  Car.  298,  the 
court  said:  "  The  principle  of  res 
adjudicata  does  not  extend  to  ordinary 
motions  incidental  to  the  progress  of  a 
cause,  *  *  *  but  it  does  apply  to 
decisions  affecting  a  substantial  right 
subject  to  review  in  an  appellate 
court."  And  upon  this  principle  it 
was  held  that  where  a  motion  to  set 
aside  a  judgment  on  the  allegation  that 
it  was  obtained  against  the  course  of 
the  court,  and  that  the  defendant  had 
a  good  and  valid  defense,  has  been  re- 
fused, a  subsequent  motion  to  set  such 
judgment  aside  distinctively  put  upon 
the  ground  of  a  fraudulent  advantage 
taken  in  entering  up  the  judgment  and 
upon  evidence  more  full  and  minute, 
but  in  substance  the  same  as  that  pro- 
duced upon  the  first  hearing,  will  not 
be  entertained. 

Denial  of  Motion  No  Bar  to  Direct  Ac- 
tion.—  In  Blank  v.  Blank,  107  N.  Y. 
91,  it  was  held  that  where  a  judgment 
by  default  was  rendered  adjudging  a 
marriage  null  and  void,  and  a  motion 
to  open  the  default  was  denied,  the  de- 
fendant was  not  precluded  by  the  judg- 
ment and  order  denying  the  motion 
from  maintaining  an  action  to  set  aside 
the  judgment  on  the  ground  of  fraud. 
Citing  Riggs  v.  Pursell.  74  N.  Y.  370, 
and  Foote  v.  Lathrop,  41  N.  Y.  358. 
See  also,  to  the  same  effect,  Monroe  v. 
Monroe,  (Supreme  Ct.)  50  N.  Y.  St. 
Rep.  237,  in  which  case  it  was  held 
that  the  denial  on  the  merits  of  a  mb- 
tion  to  set  aside  a  judgment  of  divorce 
on  the  ground  that  it  was  procured  by 
fraud,  duress,  undue  influence,  and 
coercion,  is  not  a  bar  to  an  action  to  set 
aside  such  judgment  on  the  same 
grounds,  but  that  the  proceedings  and 
decision  are  only  a  bar  to  another  mo- 
tion without  having  procured  leave  to 
renew. 

2.  Sanford  v.  Weeks,  50  Kan.  339; 
Carlson  v.  Carlson,  49  Minn.  555; 
Mabry  v.  Henry,  83  N.  Car.  298;  Dick 
V.  Williams,  87  Wis.  651;  Kabe  z/.  The 
Vessel  "  Eagle,"  25  Wis.  108;  Second 
Ward  Bank  v.  Upman,  14  Wis.  596; 
Branger    v.    Buttrick,    28    Wis.    454; 
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first  obtaining  leave  of  the  court.* 

b.  Facts  Known  at  Time  of  First  Application.  —  Since 
courts  will  not  permit  litigants  to  attempt  to  secure  their  remedies 
piecemeal,*  a  second  application  to  vacate  a  judgment  founded 
on  facts  which  were  known  or  .which  should  have  been  known  to 
the  applicant  at  the  time  of  making  the  first  application  will  not, 
as  a  rule,  be  considered.'  If,  however,  the  court  is  satisfied  that 
there  was  excusable  neglect  in  not  bringing  forward  all  the  grounds 
in  the  first  instance,  leave  may  properly  be  granted  to  renew  the 
application.* 


Hoppe  V.  Chicago,  etc.,  R.  Co.,  6i  Wis. 
367;  Day  V.  Mertlock,  87  Wis.  577; 
Webster  v.  Oconto  County,  47  Wis.  226. 

Effect  of  Withdrawing  Application.  — 
In  Saunders  v.  Mather,  (Pa.  1886)  5 
Cent.  Rep.  156,  it  was  held  that  where 
a  party,  after  applying  to  open  a  judg- 
ment and  obtaining  a  rule  to  show 
cause  and  stay  of  execution,  withdrew 
his  application  after  more  than  a  year 
had  elapsed  without  attempting  to  sub- 
stantiate it.  the  court  need  not  enter- 
tain a  second  application  made  for  the 
same  causes  as  the  first. 

Question  Not  Adjudicated.  —  Where  an 
application  was  made  by  a  motion  to 
quash  an  execution,  alleging  as  one  of 
its  grounds  that  the  judgment  was 
void,  and  such  motion  was  denied  with- 
out its  appearing  whether  such  ques- 
tion of  fraud  was  adjudicated,  the 
denial  of  the  motion  will  not  bar  a  sec- 
ond application  seeking  to  vacate  the 
judgment  for  fraud.  State  v.  Hunter, 
98  Mo.  386. 

1.  Carlson  v.  Carlson,  49  Minn.  555; 
Welles  V.  Hammer,  43  Minn.  195; 
Swanstrom  v.  Marvin,  38  Minn.  359; 
Jensen  v.  Barbour,  12  Mont.  566;  Mon- 
roe V.  Monroe,  (Supreme  Ct.)  50  N.  Y. 
St.  Rep.  237;  Day  v.  Mertlock,  87  Wis. 

•577.  See  also  Branger  v.  Buttrick,  28 
Wis.  4=4;  Webster  v.  Oconto  County, 
47  Wis.  226. 

Necessity  of  Independent  Application  for 
Leave.  —  In  Carlson  v.  Carlson,  49 
Minn.  555,  the  court,  after  holding  that 
leave  to  renew  was  necessary,  said: 
"  Sometimes  this  leave  is  a  part  of 
the  order  passing  on  the  matter,  but 
ordinarily  an  independent  application 
has  to  be  made  for  it." 

2.  Swanstrom  v.  Marvin,  38  Minn. 
359.  See  also  Hambleton  v.  Glenn,  72 
Md.  351;  Sugg  V.  Thornton,  132  U.  S. 

529. 

3.  Swanstrom  v.  Marvin,  38  Minn. 
359;  Irwin's  Appeal,  (Pa.  1888)  12  Atl. 


Rep.   840.     See  also  Smith  v.  Wachob, 
179  Pa.  St.  260. 

Decision  No  Bar  to  Direct  Action  for 
Fraud.  —  In  Overton  v.  Rogers,  99  Ind. 
595,  it  was  held  that  an  adjudication  of 
a  motion  to  set  aside  a  judgment  ren- 
dered by  default  on  the  ground  of  ex- 
cusable neglect  was  not  a  bar  to  a 
subsequent  action  to  set  aside  such 
judgment  for  fraud,  even  if  the  plain- 
tiff had  knowledge  of  the  fraud  when 
his  motion  was  made.  The  court  said: 
"  The  appellant  also  claims  that  his 
plea  of  former  adjudication  was  sus- 
tained by  the  evidence.  He  claims  that 
because  the  fraud  alleged  in  the  com- 
plaint was  shown  to  have  been  known 
to  the  appellee  at  the  time  he  made  his 
motion  to  be  relieved  on  account  of  ex- 
cusable neglect,  therefore  the  proceed- 
ings on  said  motion  must  be  regarded 
as  a  bar  to  any  future  attack  on  the 
judgment,  even  on  the  ground  of 
fraud.  But  this  position  cannot  be 
maintained.  The  two  proceedings  are 
entirely  different;  the  material  matter 
in  the  complaint  is  the  fraud  alleged. 
This  was  not  set  forth  in  the  motion; 
the  only  ground  of  the  motion  was  ex- 
cusable neglect." 

4.  Jensen  v.  Barbour,  12  Mont.  566. 
See  also  Ford  v.  Doyle,  44  Cal.  637; 
Belmont  v.  Erie  R.  Co.,  52  Barb.  (N. 
Y.)  637. 

In  Jensen  v.  Barbour,  12  Mont.  566, 
the  court  said:  "  Appellant  contends 
that  it  was  error  to  grant,  on  March 
26th  the  leave  to  renew  the  motion  of 
March  14th,  because  the  decision  of  the 
motion  of  March  14th  was  res  adjudicata 
as  to  the  subject-matter  of  the  motion 
of  March  28th.  We  are  satisfied,  from 
an  examination  of  the  numerous 
authorities  cited  by  counsel  in  their 
briefs,  that  the  motion  of  March  14th 
might  not  be  renewed,  except  upon 
leave  of  the  court.  But  the  adjudicated 
cases  do  not  hold  that  a   motion  once 
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c.  Second  Application  for  Different  Relief.  —  Where 
the  second  application  is  for  a  different  relief,  as,  for  instance, 
where  the  former  motion  was  to  vacate  a  judgment  as  a  nullity, 
and  the  second  is  to  open  such  judgment  and  let  the  applicant  in 
to  defend,  it  would  seem  that  the  denial  of  the  first  motion  is  no 
bar  as  to  the  second.* 

d.  Compliance  with  Terms.  —  Where  leave  to  renew  an 
application  to  vacate  or  set  aside  a  judgment  is  granted,  such 
second  application  should  be  in  strict  accordance  with  the  terms 
imposed  upon  granting  such  relief.* 


decided  cannot,  at  the  same  term,  be 
again  presented,  by  leave  of  court  ob- 
tained, nor  do  the  cases  decided  hold 
that  such  leave  of  court  should  not, 
under  any  circumstances,  be  granted. 
On  the  contrary,  it  is  held  that  such 
leave  to  renew  may  be  granted  upon 
good  cause  shown;  that  is  to  say,  if, 
on  the  proposed  motion  of  March  28th, 
the  moving  party  set  up  grounds  which 
he  did  not  present  upon  the  motion  of 
March  14th,  by  reason  of  excusable 
neglect,  the  court,  or  the  judge,  as  the 
case  may  be,  may  grant  him  leave  to 
renew  the  motion,  and  that  such  grant- 
ing of  leave  is  an  exercise  of  discretion 
which  will  not  be  disturbed  unless  there 
has  been  an  abuse  thereof." 

1.  Weber   v.  Tschetter,   i    S.   Dak. 
205. 


2.  People  V.  Samuels,  (C.  PI.)  8  N. 
Y.  Supp.  475.  In  this  case,  which  was 
a  renewal  of  application  to  vacate  a 
judgnient  on  forfeited  recognizance, 
the  court  said:  "  The  papers  submitted 
do  not  fulfil  the  conditions  on  which 
the  November  general  term  granted 
leave  to  renew.  No  copy  of  the  testi- 
mony on  which  the  principal  was  orig- 
inally  held  is  submitted,  nor  is  the 
complainant's  last  place  of  residence; 
and  although  it  is  sworn  to  by  the 
surety  that  the  complainant  was  sub- 
poenaed on  the  first  hearing,  that  fact 
could  not  be  within  surety's  knowl- 
edge, and  no  source  of  information  is 
given.  The  motion  must,  therefore, 
be  denied,  but  with  leave  to  renew  on 
supplying  those  deficiencies." 
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By  Sidney  R.  Perry. 

I.  Definition  and  Scope  of  Article,  304. 
n.  Necessity,  Contents,  and  Eequisites,  305. 

1.  In  General^  305. 

2.  Under  Constitutional  or  Statutory  Provisions^  306. 

m.  Relation  of  Opinion  to  Decisions,  Judgments,  Findings, 

ETC.,  309. 

IV.  Control  of  Court  Over  —  Correction  and  Modification, 

310. 
V.  Appeal  from  Opinion,  311. 
VL  Examination  of  Opinion  by  Appet.late  Court,  311. 

1.  State  Courts,  311. 

2.  United  States  Courts,  313. 

CROSS-REFERENCES. 

As  to  Certifying  Case  for  Opinion  of  Higher  Courts  see  article  CERTI- 
FIED CASES,  vol.  3,  p.  928. 
Division  of  Opinion,  see  article  DIVISION  OF  OPINION, 

voL  7,  p.  44. 
Construing  Mandate  with  reference  to  Opinion,  see  article  MAN- 
DATE AND    PROCEEDINGS   THEREON,    vol.    13, 
P-  835. 
Charging  Jury  in  reference  to  Opinions  in  other  cases,  see  article 
INSTRUCTIONS,  vol.  11,  p.  272. 
See  also  in  connection  with  this  sulaject  the  articles  APPEALS, 
vol.  2,  p.  272;  DECISIONS,  vol.  5,  p.  936;  DECREES,  vol. 
5,  p.  946;   FINDINGS  OF  COURT,  vol.  8,  p.  931;  JUDG- 
MENTS, vol.  II,  pp.  796,  1055  et  seq.;  ORDERS, post. 
For  matters  of  SUBSTANTIVE  La  w  pertaining  to  this  subject,  see  Am. 
AND  Eng.  Encyc.  of  Law,  titles  OBITER  DICTA  j    OPIN- 
IONS OF  JUDGES;   RES  JUDICA  TA. 

I.  Definition  and  Scope  of  Article.  —  The  opinion  of  the 
court  is  the  statement  of  reasons  delivered  by  the  judge  or  court 
for  giving  the  judgment  which  is  pronounced  upon  a  case.* 
This  article  deals  only  with  the  practice  relating  to  what  is 
strictly  the  opinion;  as  contradistinguished  from  decisions,  judg- 
ments, decrees,  findings,  etc. 

1.  2  Bouv.  L.  Diet.,  title  Opinion. 
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n.  Necessity,  Contents,  and  Requisites  —  1.  In  General  — 
Former  Practice.  —  It  is  said  that  the  practice  of  giving  in  writing 
the  reasons  for  judgments  has  grown  into  use  in  modern  times, 
and  that  formerly  the  reasons,  if  any  were  given,  were  generally 
stated  orally  by  the  judges,  and  taken  down  by  the  reporters  in 
shorthand.* 

Present  Practice.  —  At  the  present  day  the  practice  relating  to  the 
delivery,  writing,  and  filing  of  opinions  is  largely  governed  by  con- 
stitutional or  statutory  provisions,  but  in  the  absence  of  these  it 
is  believed  to  be  a  matter  of  sound  discretion  with  the  court 
whether  or  not  it  will  accompany  its  decision  with  an  opinion 
and  whether  that  opinion  will  be  oral  or  in  writing.*  % 


1.  Houston  V.  Williams,  13  Cal.  24. 

2.  "  The  opinions  of  the  judges,  set- 
ting forth  their  reasons  for  their  judg- 
ments, are,  of  course,  of  great  import- 
ance in  the  information  they  impart  as 
to  the  principles  of  law  which  govern 
the  court,  and  should  guide  litigants; 
and  right-minded  judges,  in  important 
cases,  when  the  pressure  of  other 
business  will  permit,  will  give  such 
opinions.  It  is  not  every  case,  how- 
ever, which  will  justify  the  expendi- 
ture of  time  necessary  to  write  an  opin- 
ion. Many  cases  involve  no  new 
principles,  and  are  appealed  only  for 
delay.  It  can  serve  no  purpose  of 
public  good  to  repeat  elementary  prin- 
ciples of  law  which  have  never  been 
questioned  for  centuries.  The  court 
must  therefore  exercise  its  own  discre- 
tion as  to  the  necessity  of  giving  an 
opinion  upon  pronouncing  judgment, 
and  if  one  is  given,  whether  it  shall  be 
orally  or  in  writing.  In  the  exercise 
of  that  discretion  the  authority  of  the 
court  is  absolute.  The  legislative  de- 
partment is  incompetent  to  touch  it." 
Houston >.  Williams,  13  Cal.  24. 

Explanation  on  Affirmance  of  Decree.  — 
The  Court  of  Appeals  in  Virginia  in 
affirming  a  decree  will  add  any  expla- 
nation which  may  be  necessary  to 
make  it  correctly  understood.  Mayo 
V.  Purcell,  3  Munf.  (Va.)  243. 

Beserved  Point.  —  In  Pennsylvania  the 
Supreme  Court  has  held  that  where 
there  is  a  judgment  in  the  court  below 
upon  a  reserved  point,  it  ought  always 
to  be  accompanied  with  a  written  opin- 
ion. Pierce  v.  Livingston,  80  Pa.  St. 
99. 

Necessity  of  Opinion  on  Affirmance  or 
Beversal  of  Judgment.  —  In  a  case  in 
Illinois  it  was  first  urged  that  the  Cir- 
cuit Court  erred  in  failing  to  file  an 
opinion  on   rendering  a   judgment  of 


affirmance.  The  appellate  court,  hold- 
ing that  there  was  nothing  in  the  law 
which  required  such  an  opinion,  said: 
"  In  case  of  a  reversal,  the  circuit 
judge  would,  no  doubt,  in  the  order 
reversing  the  judgment,  or  otherwise, 
indicate  to  the  county  judge  the 
grounds  of  reversal,  that  the  error 
might  be  avoided  on  another  trial,  but 
an  opinion  is  not  required  even  in  that 
case,  and  is  wholly  unnecessary  in  case 
of  an  affirmance."  U.  S.  Express  Co. 
V.  Meints,  72  111.  293. 

Affirmance  Without  Opinion  —  Presump- 
tion as  to  Grounds  of.  —  Where  a  judg- 
ment is  affirmed  in  the  Court  of 
Appeals  of  New  York  without  an  opin- 
ion, and  without  formally  adopting  the 
opinion  below,  it  is  not  to  be  under- 
stood that  the  affirmance  is  upon 
grounds  substantially  different  from 
those  taken  below;  in  case  of  such  a 
difference  the  court  would  deem  it 
proper  to  state  the  reason  for  affirm- 
ance. Higgins  V.  Crichton,  98  N.  Y. 
626. 

Opinion  on  Bemand  as  to  Points  Apt  to 
Arise  Below.  —  Where  a  case  is  sent  back 
for  a  new  trial,  it  may  be  appropriate, 
though  not  strictly  necessary  for  the 
decision  of  the  question  of  a  new  trial, 
to  give  an  opinion  upon  points  that 
will  arise  in  the  court  below,  and  must 
be  decided  to  finally  terminate  the 
case.  But  where  such  an  opinion 
could  have  no  effect  upon  the  case  in 
any  stage  of  it,  and  was  not  necessary 
for  decision,  its  expression  would  be 
not  only  superfluous,  but  often  injudi- 
cious. The  law  upon  a  question  does 
not  become  settled  by  the  mere  opinion 
of  the  judges  unnecessarily  expressed, 
but  only  by  a  decision  of  the  point 
when  being  the  ground,  or  at  least  one 
of  the  grounds  of  a  judgment.  State 
V.  McGlynn,  20  Cal.  233. 


15  Encvc.  PI.  &  Pr.  —  20 
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Opinion  Without  Jurisdiction.  —  Of  course,  no  opinion  should  be  ren- 
dered where  the  court  does  not  possess  the  requisite  jurisdiction; 
an  expression  of  opinion  by  a  judicial  tribunal  which  has  no 
power  to  speak  by  law  is  utterly  devoid  of  force.* 

Statement  of  Testimony  and  Arguments.  —  As  a  general  thing,  the 
opinion  will  not,  or  at  least  need  not,  go  into  a  detailed  state- 
ment of  the  testimony  and  arguments  of  the  facts  bearing  upon 
the  various  points.* 

Noticing  All  Points  Eaised.  —  It  is  not  the  duty,  and  oftentimes  not 
the  practice,  of  the  courts  to  notice  in  opinions  all  of  the  errors 
assigned.' 

2.  Under  Constitutional  or  Statutory  Provisions  —  In  General.  — 
The  constitutions  or  statutes  of  many  of  the  states  contain  pro- 
visions, applicable  for  the  most  part  to  appellate  courts,  for  the 
delivery  or  filing  of  decisions  or  opinions  in  writing  upon  each 
point  arising  in  the  record  of  a  case.* 


Ascertaining  Decision  Where  Decree 
Beversed  Without  Opinion.  —  Where  the 
Appellate  Court  passed  a  decree  re- 
versing an  order  of  the  court  below, 
and  remanding  the  cause,  but  deliv- 
ered no  opinion,  it  was  held  that  what 
was  decided  by  the  court  would  appear 
from  the  decree,  and  not  by  a  reference 
to  the  points  made  and  argued  by  the 
counsel  of  either  of  the  parties.  Mar- 
riott V.  Handy,  8  Gill  (Md.)  31. 

1.  Robertson  v.  State,  109  Ind.  79. 
See  In  re  School- Law  Manual,  63  N.  H. 

574. 

2.  Waller  v.  Logan,  5  B.  Mon.  (Ky.) 

515. 

3.  Murphy  v.  Hobbs,  8  Colo.  130; 
Speight  V.  People,  87  111.  595. 

What  Assignments  Not  Noticed  in  Opin- 
ions. —  When  an  assignment  is  clearly 
without  substance,  or  when  it  relates 
to  a  matter  which  has  been  recently 
adjudicated,  or  when  for  some  other 
reason  it  does  not  appear  important 
that  it  should  be  discussed,  the  courts 
often  decline  to  lengthen  opinions  by  a 
discussion  thereof.  Murphy  z/.  Hobbs, 
8  Colo.  130. 

Presumption  as  to  Decision  of  Points 
Not  Mentioned  in  Opinion.  —  The  pre- 
sumption is  that  all  the  facts  in  the 
record  bearing  upon  the  points  de- 
cided, and  all  assignments  of  error 
which  were  relied  upon  in  argument, 
received  due  and  careful  consideration 
by  the  appellate  court,  whether  all,  or 
a  part,  or  none  of  the  points  are  men- 
tioned in  the  opinion.  Mulford  v. 
Estudillo,  32  Cal.  131;  Murphy  v. 
Hobbs,  8  Colo.  130;    New  York,  etc.. 


R.  Co.  V.  Schuyler,  8  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  239. 

And  though  the  opinion  of  the  court 
below  appears  to  be  confined  to  one 
point,  yet  if  it  appears  upon  the  whole 
record  that  the  judgment  is  substan- 
tially right,  it  must  be  affirmed. 
Davies  v.  Miller,  i  Call  (Va.)  127. 

4.  In  South  Carolina,  the  constitution, 
§  8,  art.  4,  requires  that  every  point 
made  and  distinctly  staled  in  the  cause 
and  fairly  arising  upon  the  record 
shall  be  considered  and  decided,  and 
the  reason  therefor  shall  be  concisely 
and  briefly  stated,  in  writing,  and  pre- 
served among  the  records  of  the  case. 

In  pursuance  of  this  provision  of  the 
constitution,  the  Supreme  Court  in 
pronouncing  judgment,  either  of  re- 
versal, affirmance,  or  modification,  has 
uniformly  filed  an  opinion  setting  forth 
the  reasons  for  the  judgment,  to  be 
preserved  among  the  records  of  the 
case.  The  opinion  and  judgment 
while  usually  embraced  in  the  same 
paper  may  with  propriety  be  separate 
and  contained  in  distinct  papers. 
Ex  p.  Dial.  14  S.  Car.  584. 

In  Illinois,  Rev.  Stat.  1893,  c.  37,  §  16, 
provides  that  "in  the  decision  of  cases 
submitted  to  the  Supreme  Court,  the 
opinions  of  the  justices  shall  be  de- 
livered in  writing,  and  filed  with  the 
other  papers.  Such  opinions  shall  also 
be  spread  at  large  upon  the  records  of 
the  court."     See  Speight  v.  People,  87 

111.  595. 

In  Arkansas  it  was  formerly  provided 
by  §§  1318  and  1321  Mansf.  Dig.,  that 
"  every  opinion  of  the  Supreme  Court 
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When  Opinion  Not  Eequired.  —  Most  of  these  enactments,  however, 
either  by  their  terms  or  by  the  construction  placed  upon  them, 
do  not  require  an  opinion  in  writing  upon  unimportant  or  frivo- 
lous points,  nor  those  not  necessary  to  the  final  determination  of 
the  cause,  nor  those  repeatedly  decided  before,  nor  upon  those 
not  arising  in  the  record.* 


shall  be  reduced  to  writing,"  and  that 
"  it  shall  be  the  duty  of  the  Supreme 
Court  to  adjudicate  and  decide  all 
points  presented  in  error  that  legiti- 
mately arise  in  the  case,  notwithstand- 
ing that  some  one  or  more  points  less 
than  the  whole  may  be  sufficient  to  de- 
termine the  case."  But  the  Ark.  Code 
of  Civ.  Prac,  by  enacting  that  the  Su- 
preme Court  "  must  deliver  written 
opinions  in  all  cases  involving  a  prin- 
ciple of  law  not  previously  settled  by 
the  court  and  reported,"  repealed  so 
much  of  the  above  statute  as  required 
every  opinion  of  the  court  to  be  re- 
duced to  writing,  and  makes  it  un- 
necessary to  reduce  to  writing  any 
opinion  not  re-quired  by  the  code  to  be 
in  writing.  Code  Civ.  Prac,  §  888. 
Vaughn  v.  Harp,  49  Ark.  160. 

Opinion  Where  Conrt's  Jurisdiction 
Final  —  Texas.  —  The  statute  of  Texas 
does  not  require  a  written  opinion  on  a 
statement  of  the  conclusion  of  law  and 
fact,  in  cases  over  which  the  court's 
jurisdiction  is  final.  Burnett  v.  Pow- 
ell, 86  Tex.  382. 

Cases  nnder  Constitution.  —  A  consti- 
tutional provision  which  requires  the 
Supreme  Court,  upon  the  decision  of 
every  case,  to  give  a  statement  in 
writing  of  each  question  arising  in  the 
record  of  such  case,  and  the  decision 
of  the  court  thereon,  applies  only  to 
cases  arising  under  that  constitution. 
Hand  v.  Taylor,  4  Ind.  409. 

Desirability  of  Beqoiring  Written  Opin- 
ion.—  In  a  case  in  Florida  the  court 
thought  it  would  be  a  great  improve- 
ment if  the  legislature  would  require 
that  every  decree  in  chancery  should 
be  accompanied  by  the  written  opinion 
of  the  chancellor,  setting  forth  the 
grounds  of  the  decree,  and  also  that 
when  an  appeal  is  taken  such  written 
opinion  shall  be  embraced  in  and  con- 
stitute a  part  of  the  record  of  the  case. 
McLeod  V.  Dell,  9  Fla.  427. 

1.  Indiana.  —  The  construction  stated 
in  the  text  has  been  placed  upon  the 
provision  of  the  constitution  of  Indi- 
ana directing  that"  the  Supreme  Court 
shall,  upon  the  decision  of  every  case, 
give   a  statement  in   writing   of   each 


question  arising  in  the  record  of  such 
case  and  the  decision  of  the  court 
thereon."  Trayser  z/.  Indiana  Asbury 
University,  39  Ind.  556;  Henry  v. 
State  Bank,  3  Ind.  216;  Clark  v.  Tro- 
vinger,  8  Ind.  334,  Marvin  v.  Carter,  8 
Ind.  462;  Lake  Shore,  etc.,  R.  Co.  v. 
Cincinnati,  etc.,  R.  Co.,  116  Ind.  578. 
But  see  Ferguson  v.  Harrison,  7  Ind. 
610,  wherein  it  was  said-  "  The  only 
apology  for  such  repeated  decisions  of 
this  point  is  that  the  constitution  re- 
quires every  question  decided  to  be 
stated  in  writing  (i  Rev.  Stat.,  p.  59); 
and  the  statute  requires  the  reporter  to 
cause  all  the  decisions  of  the  Supreme 
Court  to  be  printed  and  published. 
Hence  so  many  trifling  questions  and 
so  much  repetition." 

Iowa.  —  The  provisions  of  the  Code  of 
Iowa  are  that  the  opinions  of  the  court 
on  all  questions  reviewed  on  appeal 
shall  be  reduced  to  writing  and  filed 
with  the  clerk  (§  2636),  that  the  court 
must  decide  on  each  error  assigned 
(§  3546),  and  that  no  case  is  decided 
until  the  opinion  is  filed  with  the 
clerk  (§  3550).  The  court  in  a  decision 
under  this  statute  said:  "And  we  are 
fully  as  conscious  of  the  difficulty,  if 
not  impossibility,  of  literally  complying 
with  all  these  requirements,  consist- 
ently with  the  due  and  speedy  admin- 
istration of  justice,  the  proper  and 
careful  determination  of  all  the  causes 
submitted  in  this  court.  And,  there- 
fore, in  view  of  the  great  press  of  busi- 
ness, in  our  anxiety  to  pass  upon  and 
adjudicate  the  causes  submitted  with 
as  little  delay  as  possible,  we  have  felt 
at  liberty,  and  indeed  that  it  was  our 
duty,  to  announce  that  a  case  was 
affirmed,  without  filing  a  written  opin- 
ion, when  it  was  unimportant,  involved 
no  new  question,  and  when  an  opinion 
would  be  but  repetition  and  tend  to 
unnecessarily  encumber  our  published 
reports."  Baker  v.  Kerr,  13  Iowa  384. 
See  also  Clay  v.  Maynard  Sav.  Bank, 
104  Iowa  748. 

Kansas.  —  Under  Kansas  Laws,  1895, 
c.  96,  §  16,  a  full  opinion  and  syllabus 
are  not  required  in  every  case,  and  are 
only  required  to  be  prepared  and  pub- 
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Provisions  Directory.  —  In  a  number  of  cases  it  has  been  held  that 
provisions  such  as  the  foregoing  and  those  of  a  similar  nature  are 
only  directory.* 

Constitutionality  of  Provisions.  —  And  it  has  been  several  times 
held  that  since  the  judiciary  and  legislative  departments  are 
co-ordinate,  and  independent  of  each  other,  the  legislature  has 
no  authority  to  require  the  courts  to  give  the  reasons  of  their 
decisions  in  writing,  and  that  such  provisions  are  unconstitu- 
tional.* 


lished  where  the  decisions  will  add 
something  to  the  jurisprudence  of  the 
state,  and  are  deemed  to  be  of  suffi- 
cient value  for  publication.  Anderson 
V.  Connecticut  Mut.  L.  Ins.  Co.,  55 
Kan.  81;  Metzler  v.  Wenzel,  6  Kan. 
App.  921,  (Kan.  1897)  49  Pac.  Rep. 
750. 

North  Carolina.  —  As  provided  by  Acts 
of  N.  Car.,  1893,  c.  379,  and  Code  of 
N.  Car.,  §  957.  the  court  will  not  write 
out  its  reasons  at  length  unless  neces- 
sary, but  will  in  all  such  cases  simply 
announce  its  decision.  Therefore, 
where  a  former  opinion  fully  covered 
the  case,  and  the  judge  of  the  court 
below  carefully  followed  the  opinion 
and  committed  no  error  on  the  trial, 
the  judgment  will  simply  be  affirmed 
by  the  appellate  court,  without  further 
written  opinion  or  reasons.  Bradsher 
V.  Cheek,  112  N.  Car.  838. 

Arkansas.  —  By  the  Ark.  Code  Civ. 
Prac,  §  883.  the  Supreme  Court  must 
deliver  written  opinions  in  all  cases 
involving  a  principle  of  law  not  pre- 
viously settled  by  the  court  and  re- 
ported. In  all  other  cases  written 
opinions  are  not  required.  Vaughn  v. 
Harp,  49  Ark.  160. 

When  a  Question  Arises  in  the  Becord. 
—  Under  a  constitutional  provision  re- 
quiring the  Supreme  Court  to  give  a 
statement  in  writing  of  each  question 
arising  in  the  record  of  a  case,  it  has 
been  held  that  a  question  arises  in  the 
record  when  it  is  fully  and  clearly 
stated  in  the  transcript,  and  is  em- 
braced in  an  assignment  of  error,  and 
the  decision  thereof  is  necessary  to  the 
final  determination  of  the  cause.  Tray- 
ser  V.  Indiana  Asbury  University,  39 
Ind.  556. 

1.  In  California,  §  632  of  the  Code  of 
Civ.  Proc,  providing  for  the  court  to 
give  its  decision  and  file  it  with  the 
clerk  within  thirty  days  after  the 
cause  is  submitted  for  decision,  is 
merely  directory.  McLennan  v.  State 
Bank,  87  Cal.  569,  McQuillan  v.  Dona- 


hue, 49  Cal.  1  =  7.  See  article  Findings 
OF  Court,  vol.  8,  p.  931. 

In  Florida,  the  statute  providing  that 
the  justices  of  the  Supreme  Court 
shall  file  their  opinions  "  in  all  cases 
decided  in  said  court  before  judgment 
is  pronounced  "  is  only  directory. 
Fraser  v.  Willey,  2  Fla.  116. 

Observance  and  Construction  of  Directory 
Provisions.  —  In  a  case  in  Indiatia  the 
court  said  "  It  is  true  that  the  con- 
stitution, by  an  unwise  provision,  re- 
quires that  this  court  shall  give  a 
written  opinion  upon  every  point  aris- 
ing in  the  record  of  every  case  —  a 
provision  which,  if  literally  followed, 
tends  to  fill  our  reports  with  repetitions 
of  decisions  upon  settled,  as  well  as 
frivolous,  points,  and  often  to  intro- 
duce into  them,  in  the  great  press  of 
business,  premature  and  not  well-con- 
sidered opinions,  upon  points  only 
slightly  argued,  yet  it  is  a  provision 
not  to  be  disregarded,  though  merely 
directory,  like  that  requiring  the  legis- 
lature to  use  good  F.nglish.  But 
though  the  provision  is  not  to  be  dis- 
regarded, it  is  to  be  observed  according 
to  some  construction,  and  should  re- 
ceive such  a  one  as  to  obviate  its 
inconvenience  and  objectionable  char- 
acter, as  far  as  consistently  can  be 
done."    Willets  z/.  Ridgway,  9  Ind.  367. 

2.  Vaughn  v.  Harp,  49  Ark.  160; 
Houston  V.  Williams,  13  Cal.  24,  in 
which  case  the  Supreme  Court  of  Cali- 
fornia said;  "  The  legislature  can  no 
more  require  this  court  to  state  the 
reasons  of  its  decisions,  than  this  court 
can  require,  for  the  validity  of  the  stat- 
utes, that  the  legislature  shall  accom- 
pany them  with  the  reasons  for  their 
enactment.  The  principles  of  law  set- 
tled are  to  be  extracted  from  the  rec- 
ords of  the  cases  in  which  the  decisions 
are  rendered.  The  repirts  are  full  of 
adjudged  cases,  in  which  opinions 
were  never  delivered.  The  facts  are 
stated  by  the  reporter,  with  the  points 
arising  thereon,  and  are  followed   by 


308 


Volume  XV. 


Eelation  of  Opinion         OPINIONS  OF  COURTS. 


to  Decision,  etc 


III.  Relation  of  Opinion  to  Decisions,  Judgments,  Findings, 
ETC.  —  The  opinion  of  a  court  or  its  reasoning  is  not  to  be  consid- 
ered as  its  decision,  judgment,  or  decree,  and,  strictly  speaking, 
forms  no  ^art  thereof.*  And  it  will  not  be  accepted  in  lieu  of 
the  findings  of  facts  or  conclusions  which  are  required  to  be 
made  and  stated.* 


the  judgments  rendered,  and  yet  no 
one  ever  doubted  that  the  courts,  in  the 
instances  mentioned,  were  discharging 
their  entire  constitutional  obligations. 
*  *  *  If  the  legislature  can  lequire 
the  reasons  of  our  decisions  to  be  stated 
in  writing,  it  can  forbid  their  statement 
in  writing,  and  enforce  their  oral 
announcement,  or  prescribe  the  paper 
upon  which  they  shall  be  written,  and 
the  ink  which  shall  be  used.  And  yet 
no  sane  man  will  justify  any  such  ab- 
surd pretension." 

1.  Burke  v.  Table  Mountain  Water 
Co.,  12  Cal.  403;  Davidson  v.  Carroll, 
23  La.  Ann.  108;  Buckingham's  Ap- 
peal, 60  Conn.  144;  Fairbanks  v. 
Amoskeag  Nat.  Bank,  32  Fed.  Rep. 
572. 

Beasons  for  Conrt's  Action  —  Assignment 
of  Wrong  Beason.  —  The  reasons  for  the 
court's  action  is  not  a  part  of  its  final 
determination,  and  if  the  adjudication 
is  correct  the  assignment  of  a  wrong 
reason  therefor  will  not  vitiate  it.  Mc- 
Donogh's  Succession,  24  La.  Ann. 
33;  Bunday  v.  Dunbar,  5  Minn.  444; 
Wieland  '.  Shillock,  23  Minn.  227;  Zim- 
merman V.  Lamb,  7  Minn.  421;  Mc- 
Mullen  V.  Armstrong,  i  Mont.  486; 
Brown  v.  Gaston,  etc..  Gold,  etc.,  Min. 
Co.,  I  Mont.  57;  Taylor  v.  Stewart,  i 
Mont.  316;  Robinson  v.  New  York, 
etc.,  R.  Co.,  64  Hun  (N.  Y.)  44;  Piper's 
Appeal,  20  Pa.  St.  67;  White  v.  Downs, 
40  TeK.  225. 

Distinction  Between  Opinion  and  Deci- 
sion.—  The  terms  "opinions"  and 
"  decisions  "  are  often  confounded,  yet 
there  is  a  wide  difference  between 
them.  A  decision  of  the  court  is  its 
judgment;  the  opinion- is  the  reason 
given  for  that  judgment.  Houston  v. 
Williams,  13  Cal.  24. 

The  distinction  between  the  two  is 
well  stated  in  a  New  York  case  as  fol- 
lows: "  The  decision,  which  by  the 
267th  section  of  the  code  is  required  to 
be  '  given  in  writing  and  filed  with  the 
clerk,'  is  a  very  different  thing  from 
the  opinion  which  the  judge  may  think 
it  proper  to  write.  The  opinion  may, 
and  often  does,  serve  to  enable  the  at- 
torney to  prepare  the   '  decision  '    for 


the  judge  to  sign.  This  is  the  primary 
office  of  the  opinion.  But  whether 
there  be  an  opinion  or  not,  there  must, 
in  every  case  of  a  trial  by  the  court, 
be  a  decision.  That  decision  must  be 
made  by  the  judge.  This  can  only  ap- 
pear by  his  signature  or  allocatur.  In 
legal  effect,  the  decision  of  the  judge 
is  like  the  report  of  a  referee.  The 
things  are  called  by  different  names, 
but  mean  precisely  the  same  thing.  In 
the  one  case,  judgment  is  to  be  entered 
upon  the  '  decision,'  in  the  other,  upon 
the  '  report.'  "  Thomas  v.  Tanner,  14 
How,  Pr.  (N.  Y.  Supreme  Ct.)  426. 

Entries  to  Establish  Opinion  as  Decree 
—  Mandamus.  —  Mandamus  does  not  lie 
to  compel  a  clerk  to  make  such  entries 
as  would  establish  the  opinion  of  the 
court  as  the  decree  in  the  cause.  The 
opinion  given  the  clerk  in  this  case  was 
merely  a  draft  made  by  the  judge  for 
convenience,  that  counsel  might  see 
which  decree  he  was  prepared  to  enter. 
It  is  no  part  of  the  official  duty  of  the 
clerk  to  receive  the  opinion  or  to  make 
a  copy  of  it.  Fairbanks  v.  Amoskeag 
Nat.  Bank,  32  Fed.  Rep.  572. 

Opinion  Transformed  into  Decree  by 
Lapse  of  Time.  —Where  an  opinion  was 
filed  dismissing  a  bill,  but  no  formal 
decree  was  made,  it  was  held  that  an 
acquiescence  therein  for  twelve  years 
would  transform  the  opinion  into  a 
formal  and  final  decree.  Hubbell  v. 
Lankenau,  63  Fed.  Rep.  881. 

2.  James  v.  Williams,  31  Cal.  211; 
Johnston  v.  San  Francisco  Sav.  Union, 
75  Cal.  134;  Weilandy  v.  Lemuel,  47 
Mo.  322;  Field  v.  Crecelius,  20  Mo. 
App.  302;  Thorp  V.  Freed,  i  Mont.  651; 
Fant  V.  Tandy,  7  Mont.  443. 

Distinction  Between  Opinion  and  Find- 
ings and  Conclusions.  —  A  document  filed 
by  the  judge,  in  which  he  states  the 
case,  the  testimony,  and  the  reasons  for 
his  decision,  and  not  the  ultimate  facts 
established  by  the  evidence,  is  an  opin- 
ion and  not  a  finding  within  the  mean- 
ing of  the  Code  of  California.  Mc- 
Clory  V.  McClory,  38  Cal.  575. 

In  Hidden  zj.  Jordan,  28  Cal.  302,  the 
court  said  "  In  many  instances  the 
finding   is    an   opinion    rather   than   a 
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IV.   CONTEOL  OF   COTJET    OVEE  —  COEEECTION  AND    MODIFICATION. 

—  The  difference  between  a  decision  and  an  opinion  is  well  illus- 
trated by  the  control  a  court  has  over  each  after  its  rendition. 
A  decision  of  the  court,  as  a  rule,  can  be  changed  only  through 
a  regular  application  to  the  court,  upon  a  petition  for  a  rehearing 
oi  a  modification.  The  opinion  is  the  property  of  the  judges, 
subject  to  their  revision,  correction,  and  modification  in  any 
particular  deemed  advisable,  until,  with  the  approbation  of  the 
writer,  it  is  transcribed  in  the  records.*      When,  however,  the 


finding  of  facts  and  conclusions  of  law. 
In  it  the  facts  found,  a  rehearsal  of 
evidence,  without  stating  the  fact  sup- 
posed to  be  proven  by  it,  conclusions 
ol  law  and  argument,  are  all  mixed 
up  in  such  a  way  that  it  is  difl5cult  if 
not  impossible  to  tell  what  the  ascer- 
tained facts  of  the  case  are.  The  find- 
ing of  facts  and  conclusions  of  law 
contemplated  by  the  statute  is  some- 
thing different  from  an  opinion.  The 
finding  should  consist  of  a  concise,  dis- 
tinct, pointed,  and  separate  statement 
of  each  specific,  essential  fact  estab- 
lished by  the  evidence,  in  its  proper 
order,  without  any  of  the  testimony  by 
which  the  facts  are  proved,  followed  by 
a  similar  statement  of  the  conclusions 
of  law  drawn  from  the  facts  thus 
found.  This  is  the  finding  contem- 
plated by  the  statute,  which  is  to  be 
annexed  to  and  form  a  part  of  the 
judgment-roll.  If  an  opinion  is  writ- 
ten —  and  we  are  always  glad  to  find 
one  in  the  transcript  —  it  should  be  en- 
tirely separate  from  the  finding,  and 
filed  among  the  papers  in  the  case. 
The  Practice  Act  recognizes  an  opinion 
as  something  different  from  a  finding 
(§§  I  So,  203,  346)." 

Sufficient  Statement  of  Facts  and  Con- 
clusions. —  Where  the  opinion  filed  con- 
tains the  facts  found  by  the  court, 
separately  stated  from  the  conclusion 
upon  the  law,  a  motion  asking  the 
court  to  file  its  conclusions  of  law  and 
fact,  distinctly  setting  forth  the  facts 
and  law  on  which  the  opinion  of  the 
court  is  based,  will  be  overruled. 
Muhle  V.  New  York,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1893)  24  S.  W.  Rep.  312. 

Opinion  in  Lieu  of  Findings  and  Conclu- 
sions for  Appellate  Court.  —  Where  under 
Comp.  Stat.  Mont.,  div.  i,  g  438,  the 
opinion  is  ordered  by  the  lower  court 
to  be  taken  as  the  findings  of  fact  and 
conclusions,  such  opinion  is  made  part 
of  the  record  merely  to  aid  the  Supreme 
Court  in  a  determination  of  the  issues, 
and  the  statute  does  not  contemplate 


that  it  shall  be  taken  in  lieu  of  a  proper 
finding  of  facts  and  conclusions  of  law, 
Fant  V.  Tandy,  7  Mont.  4^13. 

1.  Houston  V.  Williams,  13  Cal.  24, 
wherein  the  court  said:  "  The  power 
over  our  opinions  and  the  records  of 
our  court,  we  shall  exercise  at  all  times 
while  we  have  the  honor  to  sit  on  the 
bench,  against  all  encroachments  from 
any  source,  but  in  a  manner,  we  trust, 
befitting  the  highest  tribunal  in  the 
state.  We  cannot  possibly  have  any 
interest  in  the  opinions  except  that 
they  shall  embody  the  results  of  our 
most  mature  deliberation,  and  be  pre- 
sented to  the  public  in  an  authentic 
form,  after  they  have  been  subjected 
to  the  most  careful  revision." 

Correction  Without  Notice  to  Appellee. 

—  Where  the  court  inadvertently  ap- 
pended to  its  opinion  the  words,  **  and 
a  new  trial  must  be  had  in  the  court 
below,  and  we  so  adjudge,"  and  at  the 
next  term,  upon  its  attention  to  this 
being  called,  correction  was  made 
without  formal  notice  to  the  appellee, 
it  was  held  that  he  was  not  entitled,  as 
a  matter  of  right,  to  such  notice,  and 
especially  when  his  counsel  knew  that 
a  motion  to  correct  the  record  on  this 
point  would  be  made,  and  the  opinion 
ilself  gave  him  notice  that  the  ap- 
pended words  were  inadvertently 
added  and  not  consistent  therewith. 
Summerlin  v.  Cowles,  107  N.  Car.  459. 

The  Court  Will  Not  Change  Its  Opinion 
if  it  considers  it  was  right  and  that  it 
would  be  inequitable  and  burdensome 
to  change  it.  See  Strother  v.  Card  well, 
2  J.  J.  Marsh.  (Ky.)  354;  Waller  v. 
Logan,  5  B.  Mon.  (Ky.)  515. 

Suspension  of  Opinion  Entered  of  Eecord. 

—  Where  it  is  desired  to  suspend  an 
opinion,  because  of  a  mistake  found 
therein,  the  suspension  must  be  entered 
of  record.  Otherwise  the  court  will 
have  no  power  to  correct  or  modify  the 
opinion  after  the  term  at  which  it  was 
delivered  has  expired,  and  a  copy  of 
the   mandate   has   been  given  out  by 
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opinion  has  been  revised  and  finally  approved  and  recorded,  it 
ceases  to  be  subject  to  change;  and  it  then  becomes  like  a  judg- 
ment record  and  is  beyond  the  interference  of  the  judges,  except 
through  regular  proceeding  before  the  court  by  petition.* 

V.  Appeal  fbom  Opinion.  —  An  appeal  cannot  be  taken  from  a 
mere  opinion.  If  it  is  not  taken  from  some  order,  judgment,  or 
decree  entered  in  accordance  with  the  opinion,  the  appeal  will  be 
dismissed.*  But  if  a  decision  has  been  announced,  an  appeal 
may  be  taken  though  an  opinion  has  not  been  filed.' 

VI.  Examination  of  Opinion  by  Appellate  Coubt  —  1.  State 
Courts.  —  According  to  the  general  rule,  in  the  absence  of  a  stat- 
ute to  the  contrary,  the  opinion  of  a  court  is  no  part  of  the 
record  on  appeal,  and  the  appellate  court  cannot  look  into  the 
opinion  to  ascertain  the  grounds  upon  which  the  court  below 
proceeded,  nor  the  reason  for  its  decision.*     Nor  can  the  court 


the  clerk.    Offut  v.  Stout,  4  J.  J.  Marsh. 
(Ky.)  332. 

1.  Houston  V.  Williams,  13  Cal.  24. 

2.  Thompson  v.  Howe,  21  Minn.  i. 
See  Wilson  v.  Bell,  17  Minn.  61;  Von 
Glahn  v.  Sommer,  11  Minn.  203. 

A  Qnestion  Ib  Not  Brought  Up  on  Ap* 
peal,  because  it  appears  from  the  opin- 
ion of  the  judge  who  tried  the  cause 
that  the  decision  turned  upon  that 
question.     Titus  v.  Orvis,  16  N.  Y.  617. 

Docket  Entry  aa  to  Decree  —  Aider  by 
Opinion.  —  A  docket  entry  containing 
only  the  words,  "Opinion  —  Decree  for 
complainants,"  does  not  constitute  a 
decree  for  an  injunction  required  to 
give  the  U.  S.  Circuit  Court  jurisdic- 
tion, nor  can  the  docket  entry  be  aided 
for  that  purpose  by  reference  to  the 
opinion.  An  appeal  in  such  case  is 
premature  and  will  be  dismissed. 
Herrick  v.  Cutcheon,  55  Fed.  Rep.  6. 

3.  The  clerk  entered  on  his  minutes 
the  words,  *'  Bill  dismissed  as  to  Cur- 
rier and  Chandler.  Decree."  From 
this  entry  the  court  thought  it  was  to 
be  inferred  that  the  judge  had  an- 
nounced his  decision,  although  the 
opinion  containing  the  full  statement 
of  his  reasons  was  not  then  filed.  In 
this  state  of  the  case  it  was  proper  for 
the  respondents  to  take  their  appeal  at 
once.  As  the  record  on  the  appeal 
stood,  however,  it  did  not  appear  that 
the  entry  was  made.  It  was  therefore 
ordered  that  the  motion  to  dismiss  the 
appeal  would  stand  over,  to  allow  the 
appellants  time  to  move  for  a  writ  of  cer- 
tiorari to  bring  up  the  copy  of  the  min- 
ute book  of  the  clerk,  so  far  as  to  show 
the  entries  contained  in  the  certificate 
of  the  clerk  which  had  been  used  on 


the  hearing,  and  the  court  stated  that 
when  these  copies  were  brought  on  the 
record,  the  motion  to  dismiss  would  be 
denied,  unless  on  further  hearing 
there  should  appear  grounds  to  support 
the  motion  which  had  not  been  already 
argued.  Fairbanks  v.  Amoskeag  Nat. 
Bank,  32  Fed.  Rep.  572. 

4.  New  York.  —  Robinson  v.  New 
York,  etc.,  R.  Co.,  64  Hun  (N.  Y.)  41; 
Koehler  v.  Hughes,  148  N.  Y.  507; 
Rosenstein  v.  Fox,  150  N.  Y.  354;  Pol- 
latschek  v.  Goodwin,  17  Misc.  Rep  (N. 
Y.  Supreme  Ct.)  587;  Snebley  v.  Con- 
ner, 78  N.  Y.  218;  Direct  U.  S.  Cable 
Co.  V.  Dominion  Tel.  Co.,  84  N.  Y. 
153;  Schmidt  v.  Livingston,  20  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  324;  Hewlett 
V.  Wood,  67  N.  Y.  394;  Clarke  v. 
Lourie,  82  N.  Y.  580;  Fislier  v.  Gould, 
81  N.  Y.  228;  Percival  v.  Percival,  124 
N.  Y.  637;  Manning  v.  West,  19  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  481;  Randall 
V.  New  York  El.  R.  Co.,  149  N.  Y.  211; 
Dibble  v.  Dimick,  143  N.  Y.  549. 

South  Carolina.  —  Clark  v.  Schipman, 
24  S.  Car.  597. 

South  Dakota.  —  Morrow  v.  Letcher, 
10  S.  Dak.  33. 

In  Smith  v.  Croom,  7  Fla.  180,  the 
court  said:  "This  court  will  always 
gladly  avail  itself  of  the  light  which 
may  be  furnished  by  the  reasoning  of 
the  court  below;  but  when  it  comes  to 
decide,  it  has  to  do  only  with  the  con- 
clusions as  they  are  embodied  in  the 
judgment  or  decree  —  the  logic  of  the 
judge  is  beyond  its  control." 

And  in  McLeod  v.  Dell,  9  Fla.  427, 
the  court  suggestively  remarked: 
"  Under  the  rules  of  practice,  as  now 
controlled  by  the  statute,  we  are  con- 
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have  recourse  to  the  opinion  to  determine  what  was  done  at  the 
trial,  or  what  was  or  was  not  passed  upon  or  decided  by  the 
court.* 


strained  to  approve  the  ruling  in  [Smith 
V.  Croom,  7  Fla.  180],  but  at  the  same 
time  thi-nk  that  it  would  be  a  great  im- 
provement if  the  legislature  would  re- 
quire that  every  decree  in  chancery 
should  be  accompanied  by  the  written 
opinion  of  the  chancellor,  setting  forth 
the  grounds  of  the  decree,  and  also 
that  when  an  appeal  is  taken,  such 
written  opinion  shall  be  embraced  in 
and  constitute  a  part  of  the  record  of 
the  case." 

And  see  the  article  Appeals,  vol.  2, 
p.  272. 

Explanation  of  Ambigtiity.  —  The  rea- 
sons for  judgment,  strictly  speaking, 
form  no  part  of  the  judgment  itself, 
although  they  may  properly  be  con- 
sulted to  explain  an  ambiguity. 
Keane  v.  Fisher,  10  La.  Ann.  261. 

Explanation  of  Extent  and  Operation  of 
Decree.  —  A  judgment  at  law  speaks  for 
itself  and  will  not  be  narrowed  or  en- 
larged by  the  reasons  given  for  the  de- 
cision, but  in  considering  a  decree  in 
equity  it  is  held  that  the  appellate 
court  may  look  to  the  opinion  of  the 
court  below  for  an  explanation  of  the 
extent  and  operation  of  the  decree. 
Third  Reformed  Dutch  Church  v.  Fox, 
12  Phila.  (Pa.)  296,  35  Leg.  Int.  (Pa.) 
23. 

Seasons  for  Stilings  on  Law  or  for  Dis- 
cretionary Bulings.  —  The  reasons  which 
influenced  a  trial  court  in  its  rulings 
on  questions  of  law  do  not  concern  a 
reviewing  court;  but  an  appellate  court 
will  look  to  the  reason  assigned  by  the 
trial  court  for  a  ruling  within  its  discre- 
tion for  the  purpose  of  determining 
whether  such  discretion  was  exercised 
upon  correct  views  of  law.  Hanel  v. 
Freund,  17  Mo.  App.  618. 

Determining  Effect  of  Reversal  on  For- 
mer Appeal.  —  In  determining  what 
force  and  effect  is  to  be  attached  to  a 
judgment  of  reversal,  on  a  first  appeal, 
the  court  on  a  second  appeal  may  ex- 
amine the  opinion  rendered  at  the  time 
of  the  reversal.  Woolman  v.  Garrin- 
ger,  2  Mont.  405,. 

Presumption  of  Trial  upon  Erroneous 
Theory.  —  It  will  not  be  presumed  that 
the  court  tried  a  cause  upon  an  errone- 
ous theory,  because  of  an  inference 
from  a  remark  contained  in  the  memo- 
randum accompanying  the  decision 
that  such  might  have  been  the  theory 


upon  which  the  cause  was  decided. 
Pearce  v.  McGowan,  35  Minn.  507. 

1.  Koehler  z/.  Hughes,  148  N.  Y.  507; 
Rosenstein  v.  Fox,  150  N.  Y.  354; 
Brecheisen  v.  Coffey,  15  Mo.  App.  80. 

Facts  Involved  —  Findings.  —  The  ap- 
pellate court  should  not  be  governed 
by  observations  in  the  opinion  of  the 
court  below  as  to  matters  of  fact  in- 
volved. Horsky  v.  Moran,  13  Mont. 
2So[citing  Thorp z*.  Freed,  i  Mont.  651; 
Muller  V.  Buyck,  12  Mont.  376].  And 
reference  is  not  to  be  had  to  the  opinion 
to  ascertain  what  the  findings  of  fact 
were.  Prignitz  v.  McTiernan,  18  Misc. 
Rep.  (Oneida  County  Ct.)  651;  Titus  v. 
Orvis,  16  N.  Y.  617.  Nor  is  the  opinion 
a  part  of  the  findings  of  fact.  James 
V.  Williams,  31  Cal.  211,  wherein  the 
court  said:  "  The  opinion  of  the  judge 
who  tried  the  cause,  stating  the  evi- 
dence or  his  analysis  of  it  or  some  por- 
tion of  either,  coupled  with  the  reasons 
for  his  rulings,  is  always  valuable,  and 
generally  of  great  assistance  to  the  ap- 
pellate court  in  their  examination  of 
the  questions  arising  upon  motion  for  a 
new  trial,  or  bill  of  exceptions,  or  state- 
ment on  appeal ;  but  neither  the  opinion 
nor  the  evidence  form  a  part  of  the 
findings  of  fact,  though  it  may  happen 
to  be  incorporated  therein.  *  *  * 
When  we  are  required  to  examine  the 
findings  we  must  discard  all  matters 
merely  of  evidence  or  opinion  that  may 
be  contained  therein  and  look  to  the 
facts  alone." 

Views  on  Law  and  Facts  —  Declarations 
of  Law.  —  A  memorandum  of  the  judge 
indicating  his  views  of  the  law  and 
facts  is  not  a  part  of  the  record  unless 
made  so  by  bill  of  exceptions.  Dix  z/. 
German  Ins.  Co.,  65  Mo.  App.  34. 

And  it  is  held  in  Missouri  that  a  writ- 
ten opinion  of  the  trial  judge  before 
whom  the  cause  is  tried  without  a  jury, 
delivered  at  the  time  of  the  rendition  of 
the  judgment,  is  no  part  of  the  record, 
and  will  not  be  looked  upon  as  declara- 
tion of  law  given  on  his  own  motion. 
Lawyer  v.  McLean,  10  Mo.  App.  591. 

And  see  J.Kennard,  etc..  Carpet  Co.  v. 
Peck,  19  Mo.  App.  342,  wherein  the  court 
said:  "  We  have  treated  such  written 
opinion  in  some  cases,  where  the  court 
tried  a  cause,  sitting  as  a  jury,  and  no 
instructions  were  asked  or  given,  as 
declarations  of  law  made  by  the  court 
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Making  Opinion  Part  of  Eecord.  —  The  order  or  judgment  appealed 
from  may  at  times  make  the  opinion  a  part  of  the  record  or  so 
refer  to  it  as  to  make  it  examinable.*  And  a  bill  of  exceptions 
may  make  the  opinion  a  part  of  the  record  for  the  same  purpose.* 

2.  United  States  Courts.  —  Under  the  Judiciary'-  Act,  1789,  §  25, 
the  Supreme  Court  of  the  United  States,  when  reviewing  on 
error  the  final  judgment  or  decree  of  the  highest  court  of  a  state, 
was  restricted  to  the  consideration  of  such  errors  as  appeared  on 
the  face  of  the  record.  Therefore,  since  the  opinion  of  the  state 
court  was  no  part  of  the  record  according  to  the  general  rule,  it 
could  not  be  looked  to  in  order  to  determine  the  errors  commit- 
ted, or  whether  such  a  question  was  involved  as  would  give  the 
United  States  court  jurisdiction.^     This  clause   of  the  Act   of 


of  its  own  motion.  It  must  be  evident, 
however,  that  as  mere  memoranda 
of  the  process  by  which  the  court  in 
its  reasoning  reaches  a  certain  result, 
they  are  no  more  available  for  the  pur- 
pose of  impeaching  the  finding  or  judg- 
ment •f  the  trial  court,  than  declara- 
tion of  jurors  would  be  for  the  purpose 
of  impeaching  their  verdict." 

Opinion  Examined  to  Learn  Purpose  of 
Judgment.  —  The  opinion  of  a  court  be- 
low is  not  referred  to  as  a  general  rule 
to  learn  what  is  the  judgment  of  the 
court,  inasmuch  as  the  court  must  act 
upon  the  record,  and  the  opinion  forms 
no  part  of  the  record  proper.  But 
where  a  case  involves  an  inquiry  into 
the  power  of  the  court  over  its  own 
records,  to  correct  them  so  that  they 
may  express  the  purpose  and  judgment 
of  the  court,  it  is  proper  to  look  at  the 
opinion  of  the  court,  as  delivered  upon 
the  rendition  of  judgment,  so  as  to 
learn  what  was  its  purpose.  Salmon 
V.  Gedney,  75  N.  Y.  479. 

1.  Tolman  v.  Syracuse,  etc.,  R.  Co., 
92  N.  Y.  353. 

When  the  Order  Expresses  the  Grounds 
of  Proceeding,  but  the  expression  is 
coupled  with  phrases  that  make  doubt, 
the  opinion  may  be  examined.  Fisher 
V.  Gould,  81  N.  Y.  228;  Tilton  v. 
Beecher,  59  N.  Y.  176. 

Motion  for  Be-argument  and  Appeal 
from  Denial.  —  The  opinion  of  the  City 
Court  of  New  York  is  not  made  part  of 
the  record  by  a  motion  in  the  City  Court 
for  a  re-argument,  based  upon  the 
opinion,  and  an  appeal  from  the  denial 
of  such  motion.  Schmidt  v.  Living- 
ston, 20  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 

324- 

2.  When  the  Opinion  Is  Made  Pait  of 
Record  by  Bill  of  Exceptions  it  may  be 


resorted  to  by  the  appellate  court  for 
the  purpose  of  ascertaining  the  views 
of  the  law  the  trial  court  entertained  as 
applicable  to  the  facts  shown  by  the 
evidence,  and  occasionally  it  has  been 
so  referred  to,  in  the  absence  of  decla- 
rations of  law  asked  by  either  party, 
where  exceptions  were  properly  saved. 
Dix  V.  German  Ins.  Co.,  65  Mo.  App. 
34- 

3.  Williams  v.  Norris,  12  Wheat.  (U. 
S.)  117;  Rector  v.  Ashley,  6  Wall.  (U. 
S.)  143;  Gibson  v.  Chouteau,  8  Wall. 
(U.  S.)  314. 

State  Statute  Bequiring  Opinion  to  Be 
Filed  Among  Papers  in  Case.  —  The 
opinion  of  the  state  court  is  not  made  a 
part  of  the  record  so  that  it  might  be 
examined  on  error  from  the  United 
States  courts,  by  a  state  statute  requir- 
ing the  opinion  in  writing  to  be  filed 
among  the  papers  in  the  cause.  Wil- 
liams V.  Norris,  12  Wheat.  (U.  S.)  117; 
Rector  v.  Ashley,  6  Wall.  (U.  S.)  143. 

When  Opinion  of  State  Court  Is  Part  of 
Becord.  —  In  Louisiana  the  opinion  of 
the  Courtis  a  part  of  the  record,  and  in 
cases  coming  to  the  United  States  Su- 
preme Court  on  error  from  the  Supreme 
Court  of  Louisiana  the  opinion  of  the 
court  below,  as  set  out  in  the  record, 
may  be  referred  to,  if  necessary,  to  de- 
termine whether  the  judgment  is  one 
which  the  federal  court  has  authority 
to  review.  This  was  so  even  under 
Act  U.  S.,  1789,  and  a  fortiori  under 
the  more  liberal  Act  of  1867.  Crossley 
V.  New  Orleans,  io8  U.  'i.  105;  Grand 
Gulf  R.,  etc.,  Co.  V.  Marshall,  12  How. 
(U.  S.)  165;  Cousin  V.  Labatut,  19 
How.  (U.  S.)  202;  Armstrong  v.  Treas- 
urer, 16  Pet.  (U.  S.)28r;  Almonester  v. 
Kenton,  9  How.  (U.  S.)  i;  Egan  v. 
Hart,  X65  U.  S.  i88. 
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1789  was  omitted  in  the  Act  of  1867,  and  under  the  latter  the 
United  States  Supreme  Court  has  decided  that  on  error  to  a  state 
court  the  opinion,  when  properly  certified  or  authenticated,  may 
be  examined  to  ascertain  what  was  decided  in  the  case.* 


In  Illinois  the  provision  of  the  Rev. 
Stat.  1874,  p.  329,  c.  37,  §  16,  directing 
that  the  justices  of  the  Supreme  Court 
of  the  state  shall  deliver  and  file  writ- 
ten opinions,  and  that  "  such  opinions 
shall  also  be  spread  at  large  upon  the 
records  of  the  court,"  is  effective  to 


permit  an  examination  by  the  U.  S. 
Supreme  Court  into  the  opinion  of  the 
state  court  brought  up  on  error.  Gross 
V.  U.  S.  Mortgage  Co.,  108  U.  S.  477, 

1.  Murdock  J/.  Memphis,  20  Wall.  (U. 
S.)  590;  Gross  V.  U.  S.  Mortgage  Co., 
108  U.  S.  477. 
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V.  Filing  and  Enteeing,  341. 

1.  Necessity,  341. 

2.  /'/a*:^,  343. 

3.  Time,  343. 

<?.   Generally,  343. 

^.  Nunc  Pro  Tunc,  344. 

4.  Filing  Motion  Papers,  345. 

VL  Notice  and  Seevice  of  Obdeb,  346. 

1.  Necessity,  346. 

2.  Originals  or  Copies,  347. 
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4.  Mode  and  Proof  Of,  349, 

5.  Sennng  Affidavits,  349. 
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2.  Appeal  or  Motion  to  Vacate ^  356. 

3.  Application,  357. 

4.  Effect  of  Vacating,  358. 

5.  Implied  Vacation,  359. 

Vm  Operation  and  Effect,  359. 

1.  ///  General,  359. 

2.  Time  of  Taking  Effect,  359. 

3.  Time  of  Performance,  360. 

4.  Abandonment  of  Order,  360. 

5.  Expiration  of  Orders,  360. 

IX.  Enforcement  of  Orders,  360. 

1.  In  General,  360. 

2 .  Attachment  for  Contempt  or  Execution  Against  Property^  361* 

3.  Action  or  Suit,  362. 

X.  Orders  to  Show  Cause,  362. 

1.  Definition,  362. 

2.  Use  as  Original  Process,  362. 

3.  C^j^  as  Short  Notice  of  Motion^  363. 

4.  When  and  How  Obtained,  364. 

5.  When  and  Where  Returnable,  367. 

6.  Form,  369. 

7.  Service,  370. 

8.  Proceedings  under  Order,  370. 

XI.  Appellate  Review  of  Orders,  372. 

CROSS-REFERENCES. 

See  in  general  articles  DECREES,  vol.  5,  p.  946;  JUDG- 
MENTS, vol.  II,  p.  796;  MOTIONS,  vol.  14,  p.  70. 

As  to  Orders  for  particular  purposes,  see  the  particular  titles  in  this 
work  and  consult  the  General  Index. 

I.  Scope  of  Article.  —  The  scope  of  this  article  is  limited  to 
a  consideration  of  the  requisites  and  incidents  common  to  orders 
generally.  Matters  peculiar  to  orders  for  particular  purposes 
will  be  found  discussed  in  the  various  articles  of  this  work  deal- 
ing specifically  with  the  proceeding  in  which  such  orders  are 
entered. 

II.  Definitions,  Nature,  and  Kinds  —  1.  Definitions.  —  An 
order  is  a  direction  of  a  court  or  judge,  made  or  entered  in  writ- 
ing and  not  included  in  a  judgment,  settling  some  point  of  prac- 
tice or  some  question  collateral  to  the  main  issue  presented  by 
the  pleadings,  and  necessary  to  be  disposed  of  before  such  issue 
can  be  passed  upon  by  the  court,  or  necessary  to  be  determined 
in  carrying  into  execution  the  final  judgment.* 

1.  McGuire  v.  Drew,  83  Cal.  225.  To  defined  as  "  a  command,  direction,  or 
the  same  effect  is  the  definition  of  Ben-  decision  of  the  court  or  judge  on  some 
nett.  J.,  in  Loring  v.  Illsley,  i  Cal.  27.     intermediate  point  or  issue  in  the  case. 

Other  Definitions.  —  An  order  may  be     but    without   finally   disposing  of   the- 
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The  Term  "  Eule "  is  the  common-lavv  name  for  what  is  known 
under  the  codes  as  an  "  order."  The  two  terms  are  practically 
synonymous.* 

2.  Orders  Distinguished  from  Judgments.  —  There  is  a  distinction 
between  an  order  and  a  judgment,*  although  the  terms  are  some- 
times loosely  used  interchangeably.^     The  distinguishing  charac- 


main  issue  or  issues  in  the  cause." 
Halbert  v.  Alford,  (Tex.  1891)  16  S.  W. 
Rep.  814. 

An  order  is  the  judgment  or  conclu- 
sion of  the  court  or  judge  upon  any 
motion  or  proceeding,  and  includes 
cases  where  affirmative  relief  is  granted 
or  relief  is  denied.  Gilman  v.  Contra 
Costa  County,  8  Cal.  52;  Matter  of 
Rose,  80  Cal.  170;  Matter  of  Smith,  98 
Cal.  640;  Alexander  t/.  Leland,  i  Idaho 
428. 

"  The  usual  modes  of  applying  to  the 
court  are  by  motion  or  petition.  A 
motion  is  an  application  to  the  court, 
by  counsel  in  the  King's  Bench  or  a 
Serjeant  in  the  Common  Pleas,  for  a 
rule  or  order,  which  is  either  granted 
or  refused;  and  if  granted,  is  either  a 
rule  absolute  in  the  first  instance,  or 
.only  to  show  cause,  or,  as  it  is  com- 
monly called,  a  rule  nisi,  that  is,  unless 
cause  be  shown  to  the  contrary,  which 
is  afterwards,  on  a  subsequent  motion, 
made  absolute  or  discharged.  To  use 
the  words  of  an  elegant  writer  on  the 
law  and  constitution  of  England:  '  The 
application  to  a  court  by  counsel  is 
called  a  motion;  and  the  order  made 
by  a  court  on  any  motion,  when  drawn 
into  form  by  the  officer,  is  called  a 
rule.'  But  besides  the  rules  which  are 
moved  for  in  court,  there  are  others 
made  out  by  the  officers  as  a  matter  of 
course,  or  drawn  up  on  a  motion  paper 
signed  by  a  counsel  or  Serjeant."  i 
Tidd's  Pr.  (4th  Am.  ed.)  478. 

Statutory  Definition.  —  Every  direction 
of  the  court  made  or  entered  in  writ- 
ing, and  not  included  in  a  judgment, 
is  denominated  an  order;  an  applica- 
tion for  an  order  is  a  motion.  Code  of 
Pro.  Colo.,  1890,  §  371;  Code  of  Pro. 
N.  Y.,  §  400;  Code  Civ.  Pro.  N.  Y., 
1891,  ^§  767,  768;  Code  Civ.  Pro.  Mont., 
1895,  I  1820;  Code  Civ.  Pro.  Cal., 
1897,  §  1003;  Mallan  v.  Higenbotham, 
ID  Colo.  264;  Myers  v.  Myers.  3  Ohio 
N.  P.  162,  4  Ohio  Dec.  217;  Smith  v. 
Shawhan,  37  Iowa  533;  Wallace  v. 
Lewis,  9  Mont.  403;  Jenkins  v.  Frink, 
27  Cal.  339;  Matter  of  Rose,  80  Cal. 
170. 


1.  Craft  Refrigerating  Mach.  Co.  v. 
Quinnipiac  Brewing  Co.,  63  Conn.  570. 

"  The  application  to  a  court  by 
counsel  is  called  a  motion;  and  the 
order  made  by  a  court  on  any  motion, 
when  drawn  into  form  by  the  officer,  is 
called  a  rule."  i  Tidd's  Pr.  (4th  Am. 
ed.)  478,  quoting  Wynne,  Eunom.,  dial, 
ii.,  §  26. 

2.  Smith  V.  Shawhan,  37  Iowa  533, 
holding  that  an  order  is  not  a  judgment 
within  the  meaning  of  the  statute  of 
limitations. 

"  The  distinction  is  broad  between 
an  order  and  judgment,  and  they  are 
not  to  be  confounded  in  practice." 
Sellers  v.  Union  Lumbering  Co.,  36 
Wis.  398. 

"  An  order,  as  distinguished  from  a 
final  judgment,  is  the  judgment  or  con- 
clusion of  the  court  upon  any  motion 
or  proceeding."  Matter  of  Rose,  80 
Cal.  166,  citing  Gilman  v.  Contra  Costa 
County,  8  Cal.  57. 

"  An  order  is  the  decision  of  a  mo- 
tion. A  judgment  is  the  decision  of  a 
trial."  Bentley  v.  Jones,  4  How.  Pr. 
(N.  Y.  Supreme  Ct.)  335. 

3.  Interchangeable  Use  of  Terms.  — 
"  The  term  '  order  '  is  not  infrequently 
used  in  a  more  restricted  sense  than 
the  word  'judgment.'  It  may  be  de- 
fined to  be  a  command,  direction,  or 
decision  of  the  court  or  judge  on  some 
intermediate  point  or  issue  in  the  case, 
but  without  finally  disposing  of  the 
main  issue  or  issues  in  the  cause. 
Then  it  is  a  mere  interlocutor.  That 
is  the  sense  in  which  it  is  used  in  article 
2200  [of  the  statutes]  as  we  think.  But 
the  term  sometimes  is  given  a  more  ex- 
tensive signification,  even  in  legal  con- 
troversies, and  is  occasionally  used  as 
the  synonym  of  'judgment'  or  'de- 
cree,' as  we  have  seen,  and  as  appears 
from  the  definitions  of  the  other  terms. 
We  think,  however,  that  generally,  and 
if  there  is  nothing  in  the  language  of 
the  statute  itself  to  indicate  a  differ- 
ent meaning,  this  term  would  denote 
merely  an  interlocutory  judgment  or 
decree.  Freem.  Judgm.,  §  15.  A  de- 
cision  has  been  defined  to  be  '  a  judg- 
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teristic  of  a  judgment  is  that  it  is  final,  while  that  of  an  order, 
when  it  relates  to  proceedings  in  an  action,  is  that  it  is  inter- 
locutory.* This  matter  has  been  fully  considered  in  another 
article.''* 

Under  the  Codes,  orders  have  taken  the  place  of  what  were  fer- 


ment given  by  a  competent  tribunal.' 
Bouvier.  This  word  also  includes,  in 
legal  parlance,  both  orders  and  judg- 
ments, as  well  as  the  report  or  ac- 
count of  the  opinions  or  judicial  de- 
terminations of  courts.  Webster.  A 
decree  is  '  the  judgment  or  sentence 
of  a  court  of  equity.  It  is  either  inter- 
locutory or  final.'  Bouvier.  It  em- 
braces, therefore,  orders  as  well  as  de- 
crees in  equity  or  admiralty.  Webster. 
*  *  *  Judgments,  like  decrees,  are 
either  final  or  interlocutory,  and  in  the 
latter  sense  also  include  orders.  A 
judgment  is  '  the  decision  or  sentence 
of  the  law,  pronounced  by  a  court  or 
othercompetent  tribunal  upon  the  mat- 
ter contained  in  the  record.'  Bouvier; 
Freem.  Judgm.,  §  2.  '  According  to 
the  common-law  rule,  by  a  final  judg- 
ment is  to  be  understood,  not  a  final 
determination  of  the  rights  of  the  par- 
ties, but  merely  of  the  particular  suit ' 
or  controversy  depending  between 
them  before  the  court.  Freem.  Judgm., 
§  i6.  This  meaning  is  attached  to 
final  judgments  from  which  appeals 
may  be  taken  to  the  Supreme  Court  in 
this  state.  2  P.  D.  Dec,  §  16,000. 
From  what  we  have  said  it  follows,  and 
with  much  force,  under  our  system  of 
practice,  as  we  think,  that  the  word 
'  judgment '  is  sufiiciently  comprehen- 
sive in  its  legal  significance  to  include 
'  order,  decision,  decree,  or  judgment,' 
as  used  in  article  2201.  These  words 
are  there  used  disjunctively,  and  in- 
tended to  express  or  denote  the  judicial 
determination  of  the  matter  at  issue  by 
the  appellate  court,  by  whatever  name 
designated."  Halbertt/.  Alford,  (Tex. 
1891)  16  S.  W.  Rep.  814. 

The  Words  "  Eule  "  or  "  Order  "  in  the 
Code  in  no  case  mean  a  judgment. 
Darrow  v.  Miller,  5  How.  Pr.  (N.  Y. 
Supreme  Ct.)  247. 

But  see  Jacobs  v.  Moffatt,  3  Blackf. 
(Ind.)  395,  wherein  it  was  held  that  the 
term  "  rule "  may  be  construed  to 
mean  "judgment"  where  that  mean- 
ing is  clear  from  the  context. 

1.  Nolton  V.  Western  R.  Corp.,  10 
How.  Pr.  (N.  Y.  Supreme  Ct.)  97. 

One   of  the   necessary  incidents  of 


every  judgment  is  its  means  of  en- 
forcement by  execution.  An  order 
cannot  usually  be  enforced  by  execu- 
tion. Smith  V.  Shawhan,  37  Iowa  533. 
And  see  infra,  IX.  Enforcement  of 
Orders. 

ninstrations  of  Orders.  —  The  Granting 
of  a  New  Trial  is  an  order  and  not  a 
judgment  within  the  meaning  of  a  stat 
ute  regulating  appeals.  Duane  v. 
Northern  R.  Co.,  4  How.  Pr.  (N.  Y.  Ct. 
App.)  364. 

The  Decision  of  a  Demurrer  is  an 
order  and  not  a  judgment,  because  not 
a  finality.  Phipps  v.  Van  Cott,  4  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  90;  Nolton  v. 
Western  R.  Corp.,  10  How.  Pr.  (N.  Y. 
Supreme  Ct.)  97;  Drummond  v.  Hus- 
son,  I  Duer(N.  Y.)633;  El  well  z/.  John- 
son, 74  N.  Y.  80;  Gage  v.  Eich,  56  111. 
297;  Bode  V.  New  England  Invest.  Co., 
I  N.  Dak.  121.  Contra,  King  v.  Staf- 
ford, 5  How.  Pr.  (N.  Y.  Supreme  Ct.)* 
31;  Bentley  v.  Jones,  4  How.  Pr.  (N 
Y.  Supreme  Ct.)  335;  Lewis  v.  Acker, 
8  How.  Pr.  (N.  Y.  Supreme  Ct.)  414. 

A  Decision  Settling  Interrogatories  is 
an  order.  Uline  v.  New  York  Cent., 
etc.,  R.  Co.,  79  N.  Y.  175. 

A  Direction  of  a  Judgment  for  plain- 
tiff on  account  of  the  frivolousness  of 
the  defendant's  answer,  containing  also 
a  direction  of  reference,  is  an  order. 
El  wood  V.  Roof,  82  N.  Y.  431. 

ninstrations  of  Judgments.  —  The  Ac- 
tion of  the  Court,  not  the  terms  of  the 
notice,  is  the  test  whether  the  determina- 
tion of  an  application  is  an  order  or  a 
judgment.  Granting  a  "  motion  "  for 
judgment  on  a  demurrer  is  a  judg- 
ment. Roberts  v.  Morrison,  7  Hoiy. 
Pr.  (N.  Y.  Supreme  Ct.)  396,  11  N.  Y. 
Leg.  Obs.  61. 

An  Order  of  a  County  Court  Dismissing 
an  Appeal  from  a  justice's  judgment  on 
the  ground  that  it  was  not  brought  in 
time,  is  a  final  determination  of  the 
rights  of  the  parties  in  the  action,  and 
is  therefore  to  be  deemed  a  judgment, 
within  the  meaning  of  section  245  of  the 
code.  Pearson  v.  Lovejoy,  53  Barb. 
(N.  Y.)  407. 

2.  See  article  Judgments,  vol.  11,  p. 
828. 
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merly  known  as  interlocutory  judgments.* 

3.  Other  Distinctions.  —  There  is  a  distinction  between  an  order 
and  a  direction  for  an  order  which  merely  forms  the  basis  upon 
which  an  order  is  subsequently  to  be  entered.*  Not  every 
direction  of  a  court  or  judge,  when  reduced  to  writing,  consti- 
tutes an  order.' 

An  Allocatur  is  the  indorsement  upon  a  writ,  order,  or  other  pro- 
cess, of  the  judge's  consent,  allowance,  or  approval.* 


1.  Loring  v.  lUsley,  i  Cal.  27;  Bel- 
mont V.  Ponvert,  3  Robt.  (N.  Y.)  696; 
Webb  V.  Buckelew,  B2  N.  Y.  555; 
Singer  v.  Heller,  40  Wis.  544;  Sellers 
V.  Union  Lumbering  Co.,  36  Wis.  398. 
But  see  Cambridge  Valley  Nat.  Bank 
V.  Lynch,  76  N.  Y.  514. 

Under  the  practice  in  Wisconsin  there 
is  no  such  thing  as  an  interlocutory 
judgment  in  a  cause,  the  only  judg- 
ment authorized  being  one  which  finally 
disposes  of  the  rights  of  the  parties. 
Sellers  v.  Union  Lumbering  Co.,  36 
Wis.  398. 

If  a  Decision  Is  Not  a  Final  Judgment, 
then  it  is  a  mere  order.  Matter  of 
Rose,  80  Cal.  169,  holding  that  an  in- 
terlocutory order  settling  the  r;ccount 
of  an  administrator,  but  not  discharg- 
ing him  from  his  trust,  is  not  a  final 
judgment  although  made  in  the  form 
of  findings  and  decree. 

2.  In  ^tna  Ins.  Co.  v.  S'vT-ift,  12 
Minn.  437,  the  court  said:  "  There  is  a 
wide  distinction  between  an  order  and 
a  direction  for  an  order.  A  decision 
under  this  section  [Gen.  Stat.  Minn., 
c.  66,  §  226,  providing  that  a  decision 
may  be  made  out  of  term]  may  consist 
either  of  an  order  or  a  direction  for  an 
order  or  judgment.  If  an  order,  the 
clerk,  upon  its  being  filed,  must  imme- 
diately pursue  its  terms;  if  a  direction 
for  an  order,  the  order  directed  must  be 
entered  by  the  clerk,  and  its  terms 
then  be  followed."  See  also  Smith  v. 
Spalding,  3  Robt.  (N.  Y.)  615,  30  How. 
Pr.  (N.  Y.)  339,  holding  that  a  mere 
oral  decision  of  a  court  is  of  no  avail 
without  an  order  making  it  a  record; 
that  an  order  is  the  only  judicial  mode 
of  determining  a  motion. 

8.  "  The  code,  it  is  true,  declares 
that  '  every  direction  of  a  cojrt  or 
judge,  made  or  entered  in  writing,  is 
denominated  an  order.'  It  is  not  very 
explicit  as  to  the  person,  place,  or 
mode  in  reference  to  such  writing,  and 
is  evidently  not  meant  to  give  a  strict 
definition.  To  construe  the  word  '  di- 
rection '  in  its  ordinary  and  literal  sense 


would  lead  to  absurdities.  The  daily 
adjournment  of  a  court,  and  the  in- 
struction to  a  clerk  to  enter  an  order 
or  set  down  a  cause  on  a  day  calendar, 
are  directions  in  writing.  It  can  only, 
so  far  as  any  right  of  appeal  is  con- 
cerned, properly  be  understood  to  in- 
clude mandates  on  parties  or  ofiicers, 
or  final  determinations  of  rights.  Of 
course  it  will  not  be  contended  that 
every  decision  or  resolution  of  a  court 
or  judge,  by  being  put  in  writing,  will 
become  an  order  when  it  otherwise 
would  not  be.  The  right  of  appeal 
could  not  depend  on  the  discretion  of 
the  judge.  What  I  have  already  ad- 
vanced shows  that  to  prejudice  any  one 
by  a  refusal  to  postpone  atrial,  it  must 
not  only  already  have  commenced,  but 
it  must  go  on  to  a  conclusion.  Such  a 
refusal  as  a  separate  order  is  either  not 
such  a  direction  as  to  constitute  an 
order,  even  when  written,  or  else,  if  a 
direction  on  a  trial,  is  one  which  can- 
not be  made  a  separate  order  from 
other  proceedings  in  it,  so  as  to  form  a 
separate  subject  of  appeal."  Howard 
V.  Freeman,  6  Robt.  (N.  Y.)  511. 

See  also  Weichsel  v.  Spear,  47  N.  Y. 
Super.  Ct.  223,  wherein  the  court  said: 
'  The  substance  of  the  direction  made 
by  the  judge  at  the  trial  was  that 
the  complaint  be  dismissed,  unless  the 
plaintiff  amend  the  complaint,  and  that 
he  have  leave  to  amend  upon  payment 
of  cost  within  four  days.  The  proceed- 
ing is  somewhat  confused  by  putting 
into  the  form  of  an  order  what  really 
was  a  proceeding  upon  the  trial,  and 
the  subject,  as  to  form,  of  an  excep- 
tion." 

4.  Allocatur  is  a  Latin  word  meaning 
"  it  is  allowed."  It  was  formerly  writ- 
ten upon  a  writ  or  order,  by  the  judge 
granting  the  same,  to  signify  his  ap- 
proval. See  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.),  vol.  2,  p.  149. 

A  Direction  of  the  Court  Entitled  a 
"  Special  Term  Order,"  and  stated  to  have 
been  entered,  and  in  effect  adjudging 
an    answer    to   be   frivolous   and   the 
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4.  Kinds  —  a.  Common  and  Special  Orders.  — common  orders 
or  rules  are  those  entered  of  course,  frequently  by  the  clerk 
without  actual  application  to  the  court  or  judge.* 

Special  Orders  are  those  which  are  not  grantable  of  course,  but 
which  must  be  actually  moved  for  before  the  court  or  judge.* 
Special  orders  or  rules  are  either  absolute  in  the  first  instance  or 
only  7iisi,  to  show  cause.' 

b.  Orders  of  Court  and  Orders  of  Judge.  —  Under  the 
practice  of  all  the  states  certain  orders  may  be  made  by  the 
judge,  acting  as  such  and  not  as  a  court,  at  chambers  or  in  vaca- 
tion, while  other  orders  must  be  made  by  the  court.  The  rules 
determining  what  orders  may  or  must  be  made  by  a  judge  and 
what  orders  may  or  must  be  made  by  the  court  have  been  dis- 
cussed in  other  articles.* 


plaintiff  entitled  to  judgment  on  the 
pleadings,  and  directing  entry  of  judg- 
ment, reference,  etc.,  is  an  order  and 
not  a  mere  alloeatur.  Elwood  v.  Roof, 
82  N.  Y.  428. 

1.  See  I  Tidd's  Pr.  (4th  Am.  ed.) 
482  et  seq.;  U.  S.  Equity  Rules,  rules 
4-6;  I  Abbott's  New  Practice  and 
Forms  237. 

A  rule  to  produce  a  record  was  a 
common  rule.  Winter  v.  Carter,  Col. 
&  C.  Cas.  (N.  Y.)  52. 

2.  See  authorities  in  preceding  note. 
Compare  the  distinction  between  or- 
ders of  course  and  orders  not  of  course, 
explained  in  article  Motions,  vol.  14, 
p.  70. 

3.  I  Tidd's  Pr.  (4th  Am.  ed.)  485. 
Orders  to  show  cause  or  rules  nisi 

are  separately  treated  in  a  succeeding 
section  of  this  article.  See  infra,  X. 
Orders  to  Show  Cause. 

4.  See  articles  Chambers  and  Vaca- 
tion, vol.  4,  p.  343  et  seq.;  Motions, 
vol.  14,  p.  70. 

"  It  is  improper  to  take  judgments 
and  orders  after  the  judge  has  left  the 
court  house  for  the  term.  Such  judg- 
ments and  orders  in  no  proper  sense 
have  the  sanction  of  the  court.  A 
practice  allowing  this  to  be  done  would 
be  subject  to  dangerous  abuses  and 
give  rise  to  distrust  and  confusion. 
The  clerk  does  not  represent  or  act  for 
the  court  in  term  time  —  all  proceed- 
ings had  after  he  leaves  the  place  where 
the  court  is  held  have  not  his  judicial 
sanction,  and  parties  are  not  bound  to 
take  notice  of  such  proceedings;  and 
if  a  party  fails  to  do  so,  and  judgment 
shall  be  taken  for  want  of  an  answer, 
it  may  be  treated  as  surprise  and  ex- 
cusable neglect.     This  is  essential  to 


the  general  integrity  of  judicial  pro- 
ceedings. By  this,  however,  we  do 
not  mean  to  be  understood  as  saying 
that  parlies  may  not  consent  to  a  judg- 
ment or  order,  with  the  approval  of 
the  judge,  after  term,  or  that  the  judge 
may  not  grant  certain  classes  of  orders 
and  judgments  out  of  term  time  and  at 
chambers,  having  the  parties  litigant 
before  him  as  the  law  prescribes.  The 
courts  are  always  open  in  the  way 
prescribed  by  law,  for  some  pur- 
poses." Branch  v.  Walker,  92  N. 
Car.  87. 

For  Illustrations  of  Orders  Grantable  by 
the  Judge,  see  the  following  cases: 

Iowa.  —  Herriman  v.  Moore,  49  Iowa 
171. 

Kentucky.  —  Owens  v.  Owens,  Hard. 
(Ky.)  162. 

Minnesota.  —  vEtna  Ins.  Co.  v.  Swift. 
12  Minn.  437;  Marty  v.  Ahl,  5  Minn. 

27- 

Nevada.  —  Schultz  v.  Winter,  7  Nev. 
130. 

New  York.  —  Lachenmeyer  v.  Lach- 
enmeyer,  26  Hun  (N.  Y.)  542;  Heishon 
V.  Knickerbocker  L.  Ins.  Co.,  77  N.  Y. 
278;  Phinney  v.  Broschell,  19  Hun  (N. 
Y.)  116;  Matter  of  Wadley,  29  Hun 
(N.  Y.)  12;  Cobb  V.  Lackey,  2  Abb.  Pr. 
(N.Y.  Super.  Ct.)  158;  New  York  v.  Con- 
over,  5  Abb.  Pr.  (N.  Y.  C.  PI.)  244:  West 
Side  Bank  v.  Pugsley,  12  khh.  Pr.  N. 
S.  (N.  Y.  Ct.  App.)  28;  Ammidon  v. 
Wolcott,  15  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  314;  Savage  v.  Relyea,  3  How.  Pr. 
(N.  Y.  Supreme  Ct.)  276,  i  Code  Rep. 
(N.  Y.)  42;  Nicholson  v.  Dunham,  i 
Code  Rep.  (N.  Y.  Super.  Ct.)  119; 
Bruce  v.  Delaware,  etc.,  Canal  Co.,  8 
How.  Pr.  (N.  Y.  Supreme  Ct.)  440; 
Hulsaver  v.  Wiles,  11   How.  Pr.  (N.  Y. 
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The  General  Eule  is  that  a  judge  can  make  no  order  at  chambers  or 
in  vacation  except  such  as  is  expressly  authorized  by  statute.* 
An  order  made  by  the  judge  at  chambers  in  a  case  requiring 
action  by  the  court  is  invalid.*  And  conversely,  it  seems  that  an 
order  by  the  court  where  only  the  judge  is  authorized  to  act  is 
void.' 

Test  of  Validity.  —  But  the  validity  of  an  order  in  this  respect 
depends  upon  whether  it  was  in  fact  made  by  the  judge  or  by 
the  court,  and  upon  this  point  the  form  of  the  order  is  not  con- 
clusive.'*    Nor  does  the  fact  that  the  judge  was  upon  the  bench 


Supreme  Ct.)  446;  Low  v.  Cheney,  3 
How.  Pr.  (N.  Y.  Supreme  Ct.)  287. 

North  Carolina.  —  Ashe  v.  Moore,  2 
Murph.  (N.  Car.)  383. 

South  Carolina.  —  Yancey  v.  Tall- 
man,  I  McCord  L.  (S.  Car.)  474;  Cure- 
ton  V.  Dargan,  12  S.  Car.  124. 

Wisconsin.  —  Eaton  v.  Gillett,  16  Wis. 
546;  Spaulding  v.  Milwaukee,  etc.,  R. 
Co.,  II  Wis.  157. 

England.  —  Swaine  v.  Stone,  4  M.  & 
Scott,  584,  30  E.  C.  L.  362;  Roffey  v. 
Miller,  24  W.  R.  109;  Rex  v.  Price,  2 
Dowl.  P.  C.  233,  2  Cromp.  &  M.  212,  4 
Tyrw.  60. 

For  niostrations  of  Orders  Not  Grant- 
able  by  the  Judge,  but  which  must  be 
made  by  the  court,  see: 

California.  —  Larco  v.  Casaneuava, 
30  Cal.  561;  Bond  v.  Pacheco,  30  Cal. 
530;  Loomis  V.  Andrews,  49  Cal.  239. 

Minnesota.  —  Rogers  v.  Greenwood, 
14  Minn.  333. 

New  York.  —  Cayuga  County  Bank 
V.  Warfield,  13  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  439;  Mills  V.  Thursby,  11 
How.  Pr.  (N.  Y.  Supreme  Ct.)  115; 
Clarke  v.  Spencer,  6  Cow.  (N.  Y.)  59; 
Pettit  V.  Pettit,  20  N.  Y.  Wkly.  Dig. 
154;  Broderick  v.  Shelton,  18  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  213. 

Orders  by  Judge  of  Different  Circuit.  — 
Under  a  statute  authorizing  a  judge  of 
one  circuit  to  make  orders  in  vacation 
in  suits  pending  in  another  circuit, 
when  the  judge  of  the  latter  circuit  is 
under  certain  disabilities,  the  order 
made  by  such  judge  \%,  pro  hac  vice, 
the  order  of  the  court  in  which  or  the 
judge  before  whom  the  cause  is  pend- 
ing.    Swepson  v.  Call,  13  Fla.  337. 

1.  Blair  v.  Reading,  99  111.  600,  hold- 
ing that  the  judicial  function  can  be 
exercised  only  at  times  and  places 
authorized  by  law.  See  also  article 
Chambers  and  Vacation,  vol.  4,  p.  337. 

A  chamber  order  which  is  entirely 
unauthorized  is  a  nullity.  Hunt  v. 
Wallis.  6  Paige  (N.  Y.)  371. 


A  mere  memorandum  made  by  a 
judge  off  the  bench  is  not  an  order  of 
the  court.  Pardridge  v.  Morgenthau, 
157  111.  395. 

The  Iowa  Statute  [Annot.  Code,  1897. 
§  3844]  providing  that  an  order  made 
in  vacation  shall  be  in  force  only 
during  the  vacation  in  which  it  is 
granted,  and  for  the  first  two  days  of 
the  ensuing  term,  applies  only  to  an 
order  directing  officers  of  the  court  in 
relation  to  the  discharge  of  their  duties, 
and  not  to  a  temporary  injunction 
granted  in  vacation.  Curtis  v.  Crane, 
38  Iowa  459.  Nor  does  such  provision 
apply  to  an  order  in  a  proceeding  of 
habeas  corpus.  Shaw  v.  McHenry,  52 
Iowa  182. 

In  Wisconsin,  except  in  cases  specified 
by  statute,  the  courts  are  always  open 
for  motions,  and  orders  made  by  cir- 
cuit or  county  judges  or  court  commis- 
sioners in  vacation  operate  as  orders  of 
the  court.     Matter  of  Gill,  20  Wis.  686. 

2.  Matter  of  Newman,  75  Cal.  220; 
Von  Schmidt  v.  Widber,  99  Cal.  511; 
Merrill  v.  Montgomery,  25  Mich.  74; 
Hunt  V.  Wallis,  6  Paige  (N.  Y.)  371. 
See  also  the  authorities  cited  in  the 
preceding  note. 

If  the  district  judge  at  chambers 
makes  an  order  which  he  has  power  to 
make  and  afterwards  sets  the  order 
aside,  and  then  at  chambers,  by  a  sub- 
sequent order,  reinstates  the  first  order, 
the  order  reinstating  is  also  without 
authority  and  void.  Loomis  v.  An- 
drews, 49  Cal.  239. 

3.  Matter  of  Knickerbocker  Bank,  19 
Barb.  (N.  Y.)  602;  Phinney  v.  Bro- 
schell,  80  N.  Y.  544;  Lowerre  v.  Owens, 
14  N.  Y.  App.  Div.  215;  Heishon  t/. 
Knickerbocker  L.  Ins.  Co.,  77  N.  Y, 
278.  But  see  Matter  of  Newman,  75 
Cal.  220. 

4.  Form  of  Order  Not  Conclusive.  — 
Albrecht  v.  Canfield,  92  Hun  (N.  Y.) 
240;  CoflSn  V.  Lesster,  36  Hun  (N.  Y.) 
349;  Phinney  v.  Broschell,  80  N.  Y.  544; 


15  Encyc.  PI.  &  Pr.  —  21 


321 


Volume  XV. 


Definitions,  Natnre,  and  Kinds.       ORDERS. 


Kinds. 


and  holding  court  at  the  time  the  order  was  granted  necessarily 
render  such  order  a  court  order.  ^ 


Mojarrieta  v.  Saenz,  80  N.  Y.  553; 
Lowerre  v.  Owens,  14  N.  Y.  App.  Div. 
215;  Matter  of  Knickerbocker  Bank, 
19  Barb.  (N.  Y.)  602. 

An  order  by  a  county  judge  appoint- 
ing a  guardian  ad  litem  for  an  infant 
plaintifif  is  not  invalidated  by  the  plain- 
tiff's attorney  entering  it  and  calling  it 
an  order  of  the  County  Court,  as  its 
validity  does  not  depend  on  the  form 
of  the  entry.  Albrecht  v.  Canfield,  92 
Hun  (N.  Y.)  240. 

Court  Orders  —  niastrations. —  If  an 
order  which  is  required  to  be  made  by 
the  court  is  entitled  and  filed  in  the 
court,  and  bears  the  seal  of  the  court, 
it  will  not  be  considered  as  an  order  of 
the  judge  at  chambers  because  the 
words  "  it  appearing  to  me  "  are  used 
in  it,  and  the  testatum  clause  says:  "  In 
witness  whereof,  I  have  hereunto  set 
my  hand."  Oaks  v.  Rodgers,  48  Cal. 
197. 

An  order  made  by  a  judge  not  hold- 
ing court,  but  acting  as  a  judge  at 
chambers  under  the  statute,  although 
entitled  as  of  a  special  term  and  filed 
with  the  clerk,  is  not  therefore  an  order 
of  court.  People  v.  Kelly,  35  Barb. 
(N.  Y.)  444. 

But  see  Hunt  v.  Wallis,  6  Paige  (N. 
Y.)  371,  wherein  an  order  made  by  a 
vice  chancellor  at  chambers,  but  regu- 
larly drawn  up  and  entered  by  the 
clerk  as  an  order  made  in  court,  was 
considered  as  a  court  order. 

Judge's  Orders  —  Illtistrations.  —  Upon 
a  rule  to  show  cause  before  the  judge 
at  chambers,  an  order  was  made  and 
signed  by  the  judge  under  the  formula 
"  by  the  court."  In  a  subsequent  rule 
to  show  cause  why  that  order  should 
not  be  set  aside,  it  was  referred  to  as 
an  order  by  the  judge.  Upon  an  ap- 
peal from  an  order  denying  the  latter 
motion  the  former  order  was  treated  as 
one  made  by  the  judge  at  chambers. 
Merriman  v.  McCormick  Harvesting 
Mach.  Co.,  86  Wis.  142,  distinguishing 
Hlawacek  v.  Bohman,  51  Wis.  92. 
The  addition  of  the  words  "  by  the 
court  "  does  not  change  the  character 
of  the  order,  Marty  v.  Ahl,  5  Minn.  27; 
ind  may  be  disregarded  as  surplusage, 
Matter  of  Newman,  75  Cal.  213. 

The  Caption  of  an  Order  for  the  serv- 
ice of  summons  by  publication  was: 
"At  a  special  term  of  the  Supreme 
Court,     *    *     *     held    at  chambers," 


and  there  was  a  direction  to  enter  it. 
It  did  not  appear  that  it  was  entered  as 
a  court  order;  it  was  in  fact  made  by 
the  judge  whose  name  appeared  in  the 
caption,  out  of  court,  in  his  private 
chambers;  it  was  signed  with  his  ini- 
tials and  those  of  his  office;  and  in  the 
body  thereof  it  purported  to  be  made 
by  the  judge.  The  general  term  held 
that  the  caption  and  the  direction  to 
enter  were  not  conclusive,  and  that  the 
order  was  good  as  a  chamber  order  of 
the  judge.  It  was  held  that  as  the 
question  was  purely  one  of  form,  the 
Court  of  Appeals  would  not  differ  with 
the  court  below  on  so  technical  a  point 
of  practice.  The  order  was  therefore 
affirmed.  Phinney  v.  Broschell,  80  N. 
Y.  ^^^  followed  in  Mojarrieta  v.  Saenz, 
80  N.  Y.  553,  and  Coffin  v.  Lesster,  36 
Hun  (N.  Y.)  349. 

In  Lowerre  v.  Owens,  14  N.  Y.  App. 
Div.  215,  an  order  was  held  to  be  an 
order  of  the  judge  and  not  an  order  of 
court,  notwithstanding  the  fact  that  it 
had  a  special  term  caption,  and  used, 
the  word  "  court  "  in  the  body  thereof, 
and  was  signed  by  the  judge  with  his 
initials,  coupled  with  a  direction  to 
enter  it. 

1.  Cliamber  Orders  Granted  in  Court.  — 
In  Regan  v.  Traube,  16  Daly  (N.  Y.) 
152,  the  court  said:  "  No  one  will 
claim  that  a  judge's  order  is  invalid 
simply  because  made  in  court.  It 
would  be  absurd  to  argue  that  a  judi- 
cial officer  is  less  a  judge  in  court  than 
out  of  it.  He  may  make  chambers 
orders  at  any  place,  including  the  court 
room.  It  is  the  constant  practice  in 
this  county  and  elsewhere  to  attend  to 
ex  parte  business  in  court  in  the  inter- 
vals of  hearing  motions,  a^id  probably 
seventy-five  per  cent,  of  the  chambers 
orders  granted  are  signed  by  a  judge 
while  on  the  bench.  The  situation 
then  is  that  an  order  is  presented  to  a 
judge,  which  in  one  of  his  capacities 
he  has  authority  to  make,  and  in  his 
other  capacity  of  representative  of  the 
court  he  has  not  authority  to  make. 
After  exercising  the  judicial  function  of 
determining  that  the  proofs  and  oiher 
papers  submitted  are  sufficient,  the  offi- 
cer on  the  bench  signs  the  order.  Such 
signature  is  sufficient  though  he  uses 
only  his  initials,  and  the  fact  that  his 
official  title  is  abbreviated  is  of  course 
immaterial.     In  which  of  the  officer's 
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The  Presumption  will  be  in  favor  of  the  validity  of  the  order.* 
c.  Consent  Orders  —  Effect  of  consent.  —  While   consent  will 
not  confer  jurisdiction  in  a  case  where  the  court  has  no  jurisdic- 
tion of  the  subject-matter,*  the  parties,  by  consenting  thereto, 
may  authorize  a  court  or  judge  to  make  an  order  which  he  could 


capacities  should  it  be  presumed  that 
he  acted  —  his  capacity  of  judge,  in 
which  he  had  power,  or  his  capacity  of 
'embodiment  of  the  court,  in  which  his 
act  would  have  been  nugatory?  *  *  * 
The  law  gives  a  judge  the  authority  to 
make  such  an  order  under  certain  con- 
ditions; all  these  conditions  existed 
and  satisfactory  proof  was  furnished; 
the  parties  intended  to  follow  the  law, 
and  the  judge  intended  to  administer 
the  law.  It  seems  to  me  that  under 
these  circumstances  such  a  strong  pre- 
sumption is  raised  that  the  officer  did 
act  as  a  judge,  and  not  as  the  embodi- 
ment of  the  court,  that  the  form  of  the 
order  and  the  recitals  and  the  direction 
to  enter  must  be  disregarded." 

This  view  as  to  the  presumption  of 
jurisdiction  and  the  disposition  of  the 
court  to  disregard  mere  form  and  a 
technical  objection  as  to  practice  is  up- 
held in  the  cases  of  Phinney  v.  Bro- 
scheil,  80  N.  Y.  544;  Mojarrieta  v. 
Saenz,  80  N.  Y.  553;  Coffin  v.  Lesster, 
36  Hun  (N.  Y.)  347,  Lowerre  v.  Owens, 
14  N.  Y.  App.  Div.  216. 

The  making  of  an  order  by  the  judge 
when  sitting  at  special  term  instead  of 
when  sitting  at  chambers  does  not  viti- 
ate the  order.  He  has  the  power  to 
make  the  order  as  a  judge,  and  it  de- 
tracts nothing  from  the  force  of  the 
order  made  by  him  as  a  judge  that  he 
makes  it  at  a  special  term  or  entitles  it 
as  made  at  the  special  term.  Matter 
of  Knickerbocker  Bank,  19  Barb.  (N. 
Y.)  602.  See  also  People  v.  Kelly,  35 
Barb.  (N.  Y.)  444.  13  Abb.  Pr.  (N.  Y.) 
405.  Wickes  V.  Dresser,  4  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  93,  13  How.  Pr.  (N.  Y.) 
331;  Main  v.  Pope,  16  How.  Pr.  (N.  Y. 
Supreme  Ct.)  271;  Harris  v.  Clark,  10 
How.  Pr.  (N.  Y.  Supreme  Ct.)  415; 
Wood  V.  Kimball,  9  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  419,  18  How.  Pr.  (N.  Y.) 
163;  Dresser  v.  Van  Pelt,  15  How.  Pr. 
(N.  Y.  Super.  Ct.)  19.  See  also  Matter 
of  Newman,  75  Cal.  213,  wherein  the 
court  said:  "  It  is  contended  that  the 
order  is  void  because  it  was  made  by 
the  court  and  not  by  the  judge.  The 
order  appears  to  have  been  made  in 
open   court,    but    it    is    a   written  or- 


der, signed  by  the  judge  and  filed  in 
the  proceedings.  The  words  '  by  this 
court '  in  the  order  may  be  treated,  we 
think,  as  surplusage.  An  order  made 
by  the  judge  at  chambers  in  a  case 
requiring  action  by  the  court  may,  for 
good  reasons,  be  held  to  be  invalid, 
but  no  such  reasons  can  be  urged  in 
cases  like  this.  The  power  which  the 
judge  might  have  exercised  in  his 
chambers  was  exercised  in  open  court; 
and  the  fact  that  the  clerk  and  sheriff 
were  present  cannot  aflfect  the  validity 
of  his  judicial  act." 

Compare  Von  Schmidt  v.  Widber,  99 
Cal.  511,  wherein  an  order  made  by  the 
judge  in  the  court  room  while  holding 
court,  and  filed  with  the  clerk,  although 
not  entered  in  the  minutes  of  the 
court,  was  held  to  be  an  order  of  the 
court. 

In  Wood  V.  Kimball,  9  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  419,  the  court  said: 
"  It  seems  idle  to  say  that  the  same 
judge,  sitting  at  the  same  time  in  spe- 
cial term  and  chambers,  may  make  an 
order  valid  if  he  states  it  to  be  made  in 
court,  and  that  it  is  void  if  made  by 
him  in  chambers.  Yet  such  is  the  dis- 
tinction made  in  the  code  and  sustained 
by  these  decisions." 

1.  Merrill  v.  Montgomery,  25  Mich. 
73,  wherein  it  was  held  that  an  order 
upon  a  motion  will  be  presumed  to 
have  been  made  in  court  and  not  out 
of  court,  although  not  entered  on  the 
daily  journal,  where  the  judge  appends 
to  the  motion  in  the  motion  book  the 
certificate,  "  Granted.  B.  F.  G.,  Cir. 
Judge."  This  practice  is  recognized 
as  having  long  prevailed  at  the  circuit 
in  regard  to  motions.  See  also  Rogers 
V.  Greenwood,  14  Minn.  333;  Albrecht 
V.  Canfield,  92  Hun  (N.  Y.)  240,  hold- 
ing that  it  will  be  presumed  that  the 
judge  acted  in  the  capacity  in  which 
he  was  called  upon  to  act  and  in  which 
he  had  a  right  to  act,  notwithstanding 
the  caption  of  the  order  would  seem  to 
indicate  otherwise.  Fisher  v,  Hep- 
burn, 48  N.  Y.  41. 

8.  Henry  v.  Hilliard,  120  N.  Car.  479. 
See  for  a  full  discussion  of  this  rule  ar- 
ticle Jurisdiction,  vol.  12,  p.  125. 
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not  otherwise  make,*  and  such  consent  will  operate  as  a  waiver 
of  all  objections  which  might  have  been  urged  in  opposition  to 
the  granting  of  the  order.*  Accordingly  an  order  entered  by 
consent  is  not  appealable.' 

Withdrawal  of  Consent.  —  Where  consent  is  given  to  an  order  such 
consent  may  be  withdrawn  at  any  time  before  the  order  is  passed 
and  entered.* 

Vacating  or  Modifying  Order.  —  An  order  made  on  consent  cannot 
be  varied  or  set  aside  except  by  consent  without  showing  some 


1.  Henry  v.  Hilliard,  120  N.  Car. 
4.79;  Hookpayton  v.  Bussell,  10  Exch. 
24,  23  L.  J.  Exch.  267. 

Instances  of  Valid  Consent  Orders.  —  By 
consent  of  all  parties,  an  order  which 
otherwise  could  only  be  made  by  the 
court  on  notice  may  be  made  at  a 
special  term  adjourned  to  the  judge's 
chambers.  Matter  of  Wadley,  29  Hun 
(N.  Y.)  12. 

While  consent  will  not  confer  juris- 
diction where  the  court  has  no  juris- 
diction of  the  subject-matter,  yet  where 
a  judge  has  jurisdiction  of  the  subject- 
matter  and  a  case  is  transferred  to  him 
to  be  heard  in  a  county  other  than  that 
in  which  it  is  pending,  by  an  order  of 
court,  made  by  consent  of  all  parties, 
they  cannot  afterwards  be  heard  to  dis- 
pute the  right  of  such  judge  to  act  in 
the  matter.  Henry  z/.  Hilliard,  120  N. 
Car.  479. 

"  The  consent  order  that  judgment 
of  confirmation  might  be  entered  up  in 
vacation  and  outside  the  county  was 
valid.  Skinner  v.  Terry,  107  N.  Car. 
103;  National  Bank  v.  Gilmer,  118  N. 
Car.  668.  The  further  agreement  that 
motion  for  such  judgment  might  be 
made  either  before  the  judge  riding  the 
district  or  the  resident  judge  thereof, 
upon  ten  days'  notice  of  the  time, 
place,  and  judge,  was  likewise  valid. 
The  resident  judge  had  general  juris- 
diction, and  his  exercising  it  in  this 
case  was  not  a  defect  of  jurisdiction, 
which  cannot  be  conferred  by  consent, 
but  an  objection  to  the  venue,  which  is 
waived  unless  objected  to.  The  par- 
ties having  consented  to  the  resident 
judge  hearing  the  motion  cannot  be 
heard  to  except.  The  Act  of  1883,  c. 
33,  now  the  code,  §  337,  expressly  pro- 
vides that  such  consent  orders  may  be 
made  as  to  injunctions.  Hamilton  v. 
Icard,  112  N.  Car.  589.  But  we  take  it 
that  consent  orders,  waiving  objections 
to  the  venue,  when  a  court  has  general 
jurisdiction  of  the  subject  matter,  are 
valid,  independent  of  that  statute,  and 


applicable  in  all  cases.  Practically, 
this  must  often  be  a  convenience  to 
suitors  and  counsel,  and,  as  such 
course  can  only  be  taken  i)y  consent, 
we  cannot  see  that  any  hardship  there- 
from is  likely  to  arise."  Crabtree  v. 
Scheelky,  119  N.  Car.  56. 

Implied  Consent.  —  Where,  after  the 
decision  of  a  motion,  an  order  was  pre- 
sented to  the  defendant's  counsel  be- 
fore it  was  given  to  the  court,  and  he 
returned  it  without  objecting  to  its 
form  or  contents  or  suggesting  any 
change,  the  court  was  authorized  to 
presume  that  he  consented  to  its  entry. 
Train  v.  Davidson,  11  N.  Y.  App.  Div. 
627. 

2.  Robey  v.  Title  Guarantee,  etc., 
Co.,  166  111.  336;  James  v.  Cowing,  82 
N.  Y.  449;  Macy  v.  Nelson,  62  N.  Y. 
638;  Crabtree  v.  Scheelky,  119  N. 
Car.  56. 

Consent  Dispenses  with  Notice.  —  Con- 
sent to  an  order  is  equivalent  to  and 
dispenses  with  notice  of  motion  and 
appearance.  State  v.  Bragg,  63  Mo. 
App.  22,  holding  that  an  order  of  court 
rescinding  a  former  order  made  at  the 
same  term  changing  the  venue  of  the 
case,  if  made  with  consent  of  counsel 
or  the  party  at  whose  instance  the 
venue  was  changed,  is  valid. 

Effect  on  Parties  Not  Consenting.  —  An 
order  made  by  the  consent  of  one  of 
the  parties  to  a  suit  will  not  prejudice 
the  rights  of  other  parties  not  consent- 
ing. Hergel  v.  Laitenberger,  2  Tenn. 
Ch.  251. 

3.  Consent  Orders  Not  Appealable.  — 
"  It  is  a  rule  of  law  too  well  settled  to 
need  the  citation  of  authority  that  an 
order  entered  by  consent  is  not  appeal- 
able." BoUes  V.  Cantor,  6  N.  Y.  App. 
Div.  365. 

4.  Rogers  v.  Horn.  26  W.  R.  432. 
But  see  Holt  v.  Jesse,  3  Ch.  Div.  177, 
46  L.  J.  Ch.  254,  24  W.  R.  879,  wherein 
it  is  held  that  a  consent  given  by  coun- 
sel in  the  presence  and  with  the  sanc- 
tion  of  his  client  may  be   withdrawn 
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ground  of  surprise,  mistake,  or  other  grounds  which  would  invali- 
date an  agreement  between  the  parties.*  But  where  the  con- 
sent is  proved  to  have  been  given  under  a  mistake,*  whether 
common  to  both  parties  or  on  the  part  of  one  party  only,*  or 


before  the  order  is  drawn  up,  if  given 
through  inadvertence,  but  not  so  where 
the  matter  was  fully  understood  at  the 
time,  and  the  client  shortly  afterwards 
changes  his  mind. 

1.  Leitch  V.  Cumpston,  4  Paige  (N. 
Y.)  476;  Hammond  v.  Place,  Harr. 
(Mich.)  438;  Grant  r/.  McKee,  11  Mani- 
toba L.  Rep.  145. 

ninstrative  Applications  of  Bnle.  — 
"  The  court  having  once  pronounced  a 
rule  in  the  terms  which  were  arranged 
between  the  parties,  it  is  not  competent 
to  them  afterwards  to  introduce  a  term 
which  was  not  stipulated  for  at  the 
time  the  arrangement  was  made." 
Hayne  v.  Robertson,  17  C.  B.  548,  84 
E.  C.  L.  548. 

In  Fussell  v.  Silcox,  5  Taunt.  628,  i 
E.  C.  L.  216,  after  the  parties  at  nisi 
prius  had  entered  into  a  rule  of  court, 
arranging  the  terms  of  alternate  enjoy- 
ment of  a  watercourse,  in  which  terms 
the  defendant  was  disappointed  of  the 
expected  benefit,  the  court  refused  to 
open  the  rule  and  let  him  proceed  to 
trial  upon  putting  the  plaintiff  wholly 
in  statu  quo  in  respect  of  costs,  or  on 
any  terms  whatever. 

In  Hayne  v.  Robertson,  17  C.  B. 
548,  84  E.  C.  L.  548,  an  issue  went 
down  for  trial,  when  an  arrangement 
was  made  between  the  parties  under  a 
rule  of  court,  but  through  inadvertence 
the  plaintiff  did  not  ask  for  the  costs 
of  the  issue;  the  court  refused  to  allow 
the  rule  to  be  amended  in  this  respect 
at  a  subsequent  term. 

In  BoUes  v.  Cantor,  6  N.  Y.  App. 
Div.  365,  it  was  held  that  on  an  appli- 
cation to  resettle  an  order  entered  by 
consent  in  its  original  form,  new  and 
independent  relief  not  consented  to 
could  not  be  granted. 

If  an  order  made  by  consent  is, 
through  mistake,  capable  of  an  inter- 
pretation contrary  to  the  real  intention, 
it  will  be  amended  by  the  court  so  as 
to  make  it  plainly  and  clearly  represent 
that  intention.  Oldershaw  v.  King,  26 
L.  J.  Exch.  384. 

Qualification  of  Bnle.  —  But  the  court 
may  give  such  further  directions  as 
are  necessary  to  carry  such  order  into 
effect  according  to  its  spirit  and  intent. 


Leitch  V.  Cumpston,  4   Paige  (N.  Y.) 
476. 

So  where  an  arrangement  is  made  by 
consent  of  the  parties  to  an  action,  and 
in  order  to  carry  into  effect  their  inten- 
tions an  act  remains  to  be  done  under 
the  authority  of  the  court,  the  court 
has  power,  notwithstanding  such  pre- 
vious consent,  to  see  that  such  act  is 
proper  and  allowable,  and  if  the  act  to 
be  done  is  inconsistent  with  justice, 
the  court  ought  to  interfere  and  it  has 
jurisdiction  to  set  aside  the  order. 
Wade  V.  Simeon,  2  D.  &  L.  658,  13  M, 
&  W.  647,  g  Jur.  117,  14  L.  J.  Exch. 
117. 

2.  Mistake.  —  Hunt  v.  Listenberger, 
14  Ind.  App.  320. 

In  Oldersl^w  v.  King,  26  L.J.  Exch. 
384,  it  appeared  that  the  defendant  had 
by  mistake  consented  to  a  more  exten- 
sive undertaking  than  he  intended  to 
do,  and  the  court  refused  to  enforce 
that  part  of  the  undertaking  which  had 
been  given  by  mistake. 

In  Wilding  v.  Sanderson,  66  L.  J. 
Ch.  684,  (1897)  2  Ch.  534,  77  L.  T.  N.  S. 
57,  it  was  held  that  the  mere  fact  that 
the  party  complaining  had,  before  find- 
ing out  his  mistake,  sought  to  enforce 
a  consent  order,  which  had  been  passed 
and  entered,  in  the  sense  in  which  he 
understood  it,  did  not  prevent  him  from 
taking  steps  to  have  it  set  aside. 

Unreasonable  Delay  after  ascertaining 
the  facts  is  a  bar  to  a  motion  to  vacate 
an  order  entered  by  consent  on  the 
ground  of  mistake.  Atty.-Gen.  v. 
Tomline,  7  Ch.  Div.  388,  47  L.  J.  Ch. 
473,  38  L.  T.  N.  S.  57,  26  W.  R.  188. 

3.  Mullins  V.  Howell,  11  Ch.  Div. 
763,  48  L.  J.  Ch.  679. 

A  consent  order  based  on  and  in- 
tended to  carry  out  an  agreement  of 
parties  to  the  litigation  can  be  set  aside 
upon  any  ground  upon  which  an  agree- 
ment not  contained  in  an  order, can  be 
set  aside,  such  as  mistake  in  the  mean- 
ing of  the  words  employed  in  drawing 
up  the  agreement,  whether  common  to 
both  parties  or  on  the  part  of  one  party 
only,  if  induced  by  the  conduct  of  the 
other.  Wilding  v.  Sanderson,  (1897)  2 
Ch.  534,  77  L.  T.  N.  S.  57,  66  L.  J.  Ch. 
684. 
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where  such  consent  is  wholly  unauthorized,*  the  order  may  be 
vacated  or  amended. 

Eecital  of  Consent  in  Order.  —  The  consent  upon  which  an  order  is 
made  should,  as  a  matter  of  practice,  be  incorporated  in  the  order 
to  be  entered  thereon,*  and  such  recital  of  consent  will  be 
deemed  conclusive  upon  appeal.* 

Signing  in  Open  Court.  —  Consent  orders  need  not  be  signed  in 
open  court.* 

d.  Orders  Sua  Sponte.  — A  judge  has  no  power  to  make  an 
order  affecting  the  rights  of  a  party  of  his  own  mere  motion.* 


1.  Irvine  v.  Spring,  35  How,  Pr.  (N. 
Y.  Super.  Ct.)  479,  wherein  a  motion  to 
set  aside  a  discontinuance  obtained  by 
consent  of  the  attorney's  clerk  without 
authority  was  granted. 

2.  Smith  V.  Grant,  it  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  354. 

8.  Robey  v.  Title  Guarantee,  etc., 
Co.,  166  111.  336;  Henry  v.  Hilliard, 
120  N.  Car.  484,  wherein  the  court  said: 
"  It  is  expressly  stated  in  the  order 
that  it  is  made  by  consent  of  all  the 
parties.  We  are  bound  by  this  state- 
ment as  a  matter  of  record.  *  *  * 
It  would  be  utterly  destructive  of  all 
our  ideas  of  the  verity  of  records  if 
they  could  be  destroyed  by  some  one 
coming  in  after  court  and  saying  he  did 
not  agree  that  such  an  order  should  be 
made,  although  his  attorney  did." 
Citing  Asheville  Woodworking  Co.  v. 
Southwick,  iiq  N.  Car.  611.  But  see 
Whitaker  v.  Desfosse,  7  Bosw.  (N.  Y.) 
678,  wherein  after  an  order  had  been 
entered  reciting  that  it  was  made  by 
consent,  the  defendant's  counsel  moved 
upon  affidavit  that  he  did  not  consent 
to  strike  out  such  recital,  which  motion 
was  granted,  plaintiff's  counsel  not 
attending  to  oppose.  It  was  held  on 
appeal  that  the  appellate  court  should 
regard  the  order  as  having  been  made 
on  a  contested  motion  and  against  the 
defendant's  objection.  The  neglect  of 
the  plaintiff's  attorney  to  attend  to  the 
motion  to  alter  the  order,  and  to  lay  the 
facts  before  the  court  as  they  appeared 
to  the  judge  who  made  the  order,  placed 
the  plaintiff  under  the  necessity  of  sus- 
taining the  order  in  the  form  in  which 
it  finally  appeared. 

4.  Branch  v.  Walker,  92  N.  Car.  87. 

5.  McGuire  v.  Hay,  6  Humph. 
(Tenn.)  419,  holding  that  an  order  by 
the  judge  on  his  own  motion,  directing 
the  transfer  of  a  cause  to  another 
county  for  trial,  is  void. 

In  State   v.  Parker,   7   S.  Car.    235, 


wherein  such  an  order  was  pronounced 
"  a  dangerous  innovation,  subversive 
of  the  conception  of  the  proper  limits 
of  judicial  authority  entertained  by  our 
laws,"  the  court  said:  "  The  sound 
theory  of  judicial  action,  based  upon 
experience  and  reason,  requires  that  the 
judge  shall  remain  passive  until  moved 
in  the  right  of  those  interested  in  invok- 
ing the  action  of  the  court.  Remedies  of 
all  kinds,  while  granted  by  the  court 
in  recognition  of  the  right  of  the  parties 
demanding  them,  are  selected  or  sought 
for  by  the  parties  themselves  as  means 
of  promoting  their  personal  interests. 
So  a  judge  cannot  properly  initiate  a 
remedy  in  behalf  of  any  party,  because 
he  cannot  properly  represent  the  inter- 
ests of  the  party  for  whose  benefit  such 
remedy  is  intended.  It  is  a  mistaken 
idea  that  the  court  has  any  personal  or 
official  interest  in  the  mode  in  which 
its  process  is  employed,  or  in  the  re- 
sults attained  through  it.  It  is  the 
party  alone  who  is  interested  in  the 
process  issued  in  his  behalf,  and  he  is 
at  liberty  to  take  or  decline  all  that  the 
law  intends  for  him  by  issuing  in  his 
behalf  the  process  of  the  court.  If  that 
process  is  defeated  or  abated  as  to  its 
proper  effect,  it  is  for  the  party  preju- 
diced to  determine,  according  to  his 
notions  of  his  interest  in  the  matter, 
whether  he  will  appeal  to  the  court  for 
aid  or  be  content  with  that  which  he 
can  obtain  without  such  application. 
The  ministerial  officer  who  holds  the 
process  of  the  court  only  acts  under 
the  eye  of  the  court  when  that  eye  is 
turned  upon  him  in  deference  to  the 
demands  of  parties  alleging  that  they 
are  prejudiced  by  the  action  of  such 
ministerial  officer." 

In  Farmers',  etc..  Bank  v.  Griffith,  2 
Wis.  443,  it  was  held  that  where  a 
cause  in  equity  has  been  finally  argued 
and  submitted,  an  order  of  court  send- 
ing the  case  back  with  leave  to  amend. 
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But  it  seems  that  the  court  may,  sua  sponte,  make  orders  in  the 
interest  of  orderly  procedure  and  to  prevent  confusion  of  issues.* 

e.  Orders  on  Motions.  —  Orders  granting  or  denying  in 
whole  or  in  part  the  relief  sought  by  a  motion  are  by  far  the  most 
common  class  of  orders.*  The  preliminary  requisites  of  such 
orders  have  already  been  discussed  in  the  article  on  MOTIONS.' 
Other  general  essentials  and  incidents  are  treated  in  various  sec- 
tions of  this  article.* 

/.  Final  and  Interlocutory  Orders.  —  For  purposes  of 
review  on  appeal  or  by  motion  to  vacate  or  amend,  orders  are 
divided  into  final  and  interlocutory  orders.  The  distinction 
between  these  two  classes  of  orders  has  been  explained  in  the 
article  on  Appeals.* 

m.  Void  and  Eeeoneous  Obdebs.  —  The  validity  of  orders  as 
dependent  upon  the  prior  motion  proceedings  has  been  discussed 
in  a  former  article.®     Their  validity  as  dependent  upon  whether 


without  any  application  therefor,  and 
against  the  desire  of  the  parties,  was 
erroneous.  The  court  said:  "  We  are 
unable  to  discover  upon  what  principle 
of  equity  j'urisprudenceor  rule  of  prac- 
tice this  order  was  made.  It  was  un- 
asked by  the  parties,  and  is  unex- 
plained by  the  record.  *  *  *  Surely 
the  practice  here  sought  to  be  estab- 
lished is  a  novel  one,  and  ought  not  to 
be  sanctioned.  *  *  *  It  is  clearly 
in  violation  of  correct  legal  practice, 
irregular,  and  unauthorized  by  law." 

1.  Burgett  V.  Allen,  54  Ark.  560,  hold- 
ing that  the  court  may  on  its  own 
motion  dismiss  without  prejudice  a 
complaint  which  improperly  joins  sev- 
eral causes  of  action  against  different 
defendants,  or  in  its  discretion,  and  in 
the  absence  of  any  objection,  it  has 
authority  to  try  them. 

Vacating  or  Modifying  Order.  —  An 
order  prematurely  made  through  inad- 
vertence, as  before  the  final  submission 
of  the  motion,  may  be  vacated  by  the 
court  upon  its  own  motion.  Hall  v. 
Polack,  42  Cal.  218. 

The  court  may,  of  its  own  motion  or 
upon  the  application  of  a  party  inter- 
ested, during  the  continuance  of  the 
term,  modify  or  set  aside  an  erroneous 
order.     Ex  p.  Hartman,  44  Cal.  32. 

When  the  court  of  its  own  motion 
makes  an  order  continuing  all  cases 
undisposed  of  until  the  next  regular 
term,  and  in  a  few  minutes  thereafter 
announces  that  the  order  will  be  set 
aside  and  that  such  cases  will  be  for 
trial  during  the  following  week,  the 
jurisdiction  and  control  of  the  court 
over  such  cases  for  that  term  is  not 


lost  by  the  first  order.  Lamont  v.  Wil- 
liams, 43  Kan.  558. 

2.  An  order  is  the  only  mode  of  judi- 
cially determining  a  special  motion. 
Smith  V.  Spalding,  30  How.  Pr.  (N.  Y. 
Super.  Ct.)  339.  But  see,  as  to  implied 
determination  of  motions,  Botsford  v. 
Yates,  25  Ark.  282,  and  the  article 
Motions,  vol.  14,  p.  70. 

3.  See  article  Motions,  vol.  14,  p.  70. 

4.  As  to  the  requisites  of  orders  for 
particular  purposes,  see  the  various 
articles  dealing  with  the  proceedings 
wherein  such  orders  are  entered. 

5.  See  article  Appeals,  vol,  2,  p.  52. 
See  also  infra,  VII.  Amending  and  Va- 
cating Orders.     And  see: 

Illinois.  —  Campbell  v.  Powers,  139 
111.  128;  Hayes  v.  Caldwell,  10  111.  33; 
Gage  V.  Rohrbach,  56  111.  262;  March 
V.  Mayers,  85  lU.  177;  Ft.  Dearborn 
Lodge  No.  214  V.  Klein,  115  111.  177. 

Kansas.  —  Hottenstein  v.  Conrad,  5 
Kan.  249;  Morrow  z'.  State,  6  Kan.  222. 

Maryland.  —  Barth  v.  Rosenfeld,  36 
Md.  604;  Waring  v.  Turton,  44  Md.  535. 

New  York.  —  Poillon  v.  Houghton, 
2  Code  Rep.  (N.  Y.  Super.  Ct.)  14. 

Ohio.  —  Potter  v.  Jennman,  4  Ohio 
Dec.  444. 

England.  —  Penrice  v.  Williams,  23 
Ch.  Div.  353,  52  L.  J.  Ch.  593,  48  L.  T, 
N.  S.  868,  31  W'.  R.  496. 

6.  See  article  Motions,  vol.  14,  p.  70. 
Conformity  to  Motion,  —  On  a  motion 

by  a  defendant  to  set  aside  a  judgment 
for  want  of  jurisdiction,  it  is  improper 
for  the  court  to  make  an  order  on  the 
hearing,  after  denying  such  motion, 
setting  aside  a  previous  ex  parte  order 
obtained  by   the  defendant  extending 
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they  were  made  by  the  court  or  judge,  in  term  time  or  vaca- 
tion, by  consent,  upon  motion,  or  sua  sponte^  has  been  treated  in 
preceding  sections  of  this  article.*  Their  validity  as  dependent 
upon  the  form  of  the  order  and  its  entry  or  filing  of  record  will 
be  treated  in  succeeding  sections  of  this  article  dealing  with 
those  subjects.*  There  remain  a  few  general  considerations  to 
be  disposed  of  at  this  place. 

Want  of  Jurisdiction.  —  An  order  made  by  a  court  or  judge  wholly 
without  jurisdiction  is  void.^ 

Errors  and  Irregularities  in  the  Exercise  of  Jurisdiction.  —  Where,  how- 
ever, jurisdiction  exists  both  of  the  subject-matter  and  of 
the  parties,   an  order   is  not   void  *  and  cannot  be  collaterally 


his  time  for  performance  under  such 
judgment,  because  the  subject  matter, 
whether  that  order  should  stand  or  be 
vacated,  was  not  before  the  court. 
Adams  v.  Ash,  46  Hun  (N.  Y.)  105. 

1.  See  supra,  II.  4.  b.  Orders o J  Court 
and  Orders  of  Judge;  II.  4.  c.  Consent 
Orders;  II.  4.  d.  Orders  Sua  Sponte; 
II.  4.  e.   Orders  on  Motions. 

2.  See  infra,  IV.  Form  of  Order,  and 
V.  Filing  and  Entering. 

3.  California.  —  Loomis  v.  Andrews, 
49  Cal.  239. 

Florida.  —  Swepson  v.  Call,  13   Fla. 

337. 

Illinois. — Union  Nat.  Bank  v.  Doane, 
140  111.  193;  Blanchard  v.  Williamson, 
70  111.  650;  Diverseyz/.  Johnson,  93  111. 

547. 

New  York.  —  People  v.  Brown,  103 
N.  Y.  684;  Foote  V,  Lathrop,  41  N. 
Y.  358;  Spencer  v.  Barber,  5  Hill  (N. 
Y.)  568;  Methodist  Episcopal  Church 
V.  Tryon,  2  How.  Pr.  (N.  Y.  Supreme 
Ct.)  132;  Schenck  v.  McKie,  4  How. 
Pr.  (N.  Y.  Supreme  Ct.)  246;  Haner  v. 
Bliss,  7  How.  Pr.  (N.  Y.  Supreme  Ct.) 
246;  Pinckney  v.  Hagerman,  4  Lans. 
(N.  Y.)  374;  Clarke  v.  Spencer,  6  Cow. 
(N.  Y.)  59;  Bedell  v.  Powell,  3  Code 
Rep.  (N.  Y.  Supreme  Ct.)  61;  Smith  v. 
Coe,  7  Robt.  (N.  Y.)  477. 

North  Carolina.  —  State  Bank  v. 
Twitty,  2  Dev.  L.  (N.  Car.)  386. 

Ohio.  —  Ludlow  v.  Johnston,  3  Ohio 
553,  17  Am.  Dec.  609. 

Tennessee. — Connor  v.  Frierson,  98 
Tenn.  183;  McGuire  z^.  Hay,  6  Humph. 
(Tenn.)  419. 

England.  —  Smith  v.  Peters,  L.  R.  20 
Eq.  511. 

The  court  has  jurisdiction  to  make 
any  interlocutory  order  which  is  reason- 
ably asked  as  ancillary  to  the  adminis- 
tration of  justice  at  the  hearing.  Smith 
V.  Peters,  L.  R.  20  Eq.  511. 


Illustrations  of  Void  Orders.  —  An  order 
of  a  circuit  judge  in  a  case  supposed  to 
be  pending  in  another  circuit  is  void, 
unless  the  cause  is  pending  in  such 
circuit  at  the  time  the  order  is  made. 
Swepson  v.  Call,  13  Fla.  337. 

An  order  which  can  only  be  made  at 
special  term  is  void  if  made  at  circuit 
when  there  was  no  special  term. 
Bedell  v.  Powell,  3  Code  Rep.  (N.  Y. 
Supreme  Ct.)  61. 

If  the  district  judge  at  chambers 
makes  an  order  which  he  has  no  power 
to  make,  and  afterwards  sets  the  order 
aside,  and  then  at  chambers,  by  a  sub- 
sequent order,  reinstates  the  first  order, 
the  order  reinstating  is  also  without 
authority  and  void.  Loomis  v.  An- 
drews, 49  Cal.  239. 

A  nunc  pro  tunc  entry  of  an  order 
made  when  the  court's  authority  has 
ceased  does  not  render  the  order  valid. 
Ludlow  V.  Johnston,  3  Ohio  553,  17 
Am.  Dec.  609. 

An  Order  Dated  a  Tear  in  Advance  is 
void  at  least  until  such  date  arrives. 
Smith  V.  Coe,  7  Robt.  (N.  Y.)  477. 

After  an  Appeal  to  the  Supreme  Court, 
the  Superior  Court  can  make  no  further 
order  in  the  cause  unless  a  venire  de 
novo  be  awarded  by  the  former  court. 
State  Bank  v.  Twitty,  2  Dev.  L.  (N. 
Car.)  386. 

4.  California.  —  People  v.  Elkins,  40 
Cal.  642. 

Georgia.  —  Rodgers  v.  Evans,  8  Ga. 
143,  52  Am.  Dec.  390. 

Kansas.  —  Randolph  v.  Simon,  29 
Kan.  406. 

New  York.  —  Studwell  v.  Palmer,  5 
Paige  (N.  Y.)  166;  Matter  of  Griswold, 
13  Barb.  (N.  Y.)4i2;  Hall  v.  Munger, 
5  Lans.  (N.  Y.)  100;  Gould  v.  Root,  4 
Hill  (N.  Y.)  554;  Spencer  v.  Barber, 
5  Hill  (N.  Y.)  568;  Krause  v.  Averill,  4 
Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  410,  66 
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attacked,*  although  it  may  be  irregular  and  erroneous,*  as  being 
made  in  violation  and  disregard  of  the  rules  of  practice,'  or  not 
justified  by  the  facts,"*  or  improvidently  granted,  or  fraudulently 


How.  Pr.  (N.  Y.)  97;  Cooley  v.  Law- 
rence, 5  Duer  (N.  Y.)  605;  Pinckney  v. 
Hagerman,  4  Lans.  (N.  Y.)  374;  Fischer 
V.  Langbein,  103  N.  Y.  84;  Davenport 
V.  Sniffen,  i  Barb.  (N.  Y.)  223;  Harris  v. 
Clark,  10  How.  Pr.  (N.  Y.  Supreme 
Ct.)  415;  Kamp  V.  Kamp,  59  N.  Y.  212; 
Hall  V.  U.  S.  Reflector  Co.,  31  Hun  (N. 
Y.)  611;  U.  S.  Trust  Co.  v.  New  York, 
etc.,  R.  Co.,  6  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  96,  67  How.  Pr.  (N.  Y.) 
390;  U.  S.  Trust  Co.  V.  New  York,  etc., 
R.  Co.,  35  Hun  (N.  Y.)  341. 

1.  Georgia.  —  Rodgers  v.  Evans,  8 
Ga.  143,  [,2  Am.  Dec.  390. 

Indiana.  —  Winer  v.  Mast,   146  Ind. 

177- 

Kansas.  —  Randolph  v.  Simon,  29 
Kan.  406. 

New  York.  —  Lowerre  v.  Owens,  14 
N.  Y.  App.  Div.  215;  Matter  of  Gris- 
wold,  13  Barb.  (N.  Y.)  412. 

Wisconsin.  —  Ashland  Nat.  Bank  v. 
Gregory,  94  Wis.  455. 

2.  California.  —  People  v.  Congleton, 
44  Cal.  95. 

Kansas.  —  Randolph  v.  Simon,  29 
Kan.  406. 

New  York.  —  Studwell  v.  Palmer,  5 
Paige  (N.  Y.)  166;  Spencer  v.  Barber,  5 
Hill(N.  Y.)  568;  Pinckney  z/.  Hager- 
man,  4  Lans.  (N.  Y.)  374;  Williams  v. 
Murray,  2  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
preme Ct.)  292,  32  How.  Pr.  (N.  Y.) 
187;  Harris  v.  Clark,  10  How.  Pr.  (N. 
Y.  Supreme  Ct.)  415;  Davenport  v. 
Sniffen,  i  Barb.  (N.  Y.)  223. 

Wisconsin.  —  Ashland  Nat.  Bank  v. 
Gregory,  94  Wis.  455. 

An  irregular  order  of  the  court  is  not 
void;  but  a  common  order  entered 
contrary  to  it  may  be  made  good  by 
relation,  by  setting  the  former  order 
aside.  Studwell  v.  Palmer,  5  Paige 
(N.  Y.)  166. 

3.  District  of  Columbia.  —  Fitzgerald 
V.  Fitzgerald,  7  D.  C.  240. 

New  York.  —  Osgood  v.  Joslin,  3 
Paige  (N.  Y.)  195;  Pinckney  v.  Hager- 
man, 4  Lans.  (N.  Y.)  374;  Gould  v. 
Root,  4  Hill  (N.  Y.)  554;  Spencer  v. 
Barber.  5  Hill  (N.  Y.)  568;  Swift 
V.  Wylie,  5  Robt.  (N.  Y.)64i:  Hemp- 
stead V.  Hempstead,  7  How.  Pr.  (N. 
Y.  Supreme  Ct.)  8;  Livingston's  Peti- 
tion, 2  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.) 
i;  Woodward  v.  Stearns,  10  Abb  Pr. 
N.  S.  (N.  Y.  C.  PI.)  399;  Ross  V.  Wigg, 


6  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
268,  note;  Mills  v.  Thursby,  11  How. 
Pr.  (N.  Y,  Supreme  Ct.)  115;  Studwell 
V.  Palmer,  5  Paige  (N.  Y.)  166;  Starr 
V.  Francis,  22  Wend.  (N.  Y.)  633; 
Ellis  V.  Van  Ness,  14  How.  Pr.  (N.  Y. 
Supreme  Ct.)  313;  Hupfelf.  Schoemig, 
34  N.  Y.  Super.  Ct.  476;  Robertson  v. 
Robertson,  9  Daly  (N.  Y.)  44. 

Wisconsin.  —  Ashland  Nat.  Bank  v. 
Gregory,  94  Wis.  455. 

An  Order  in  Violation  of  the  Standing 
Bales  of  Court  is  irregular  but  not  void. 
Studwell  V.  Palmer,  5  Paige  (N.  Y.) 
166. 

An  order  founded  upon  afBdavits 
which  do  not  conform  to  the  rules  is 
erroneous  but  not  void.  Starr  v.  Fran- 
cis, 22  Wend.  (N.  Y.)633.  "BvlX.  compare 
Ellis  V.  Van  Ness,  14  How.  Pr.  (N.  Y. 
Supreme  Ct.)  313,  wherein  it  was  held 
that  if  an  order,  extending  the  time  to 
answer  or  demur  be  made  without  the 
aflidavit  of  merits  required  by  rule  of 
court,  it  maybe  diiregarded  as  much, 
as  if  made  without  any  affidavit  at  all. 

An  order  entered  upon  a  motion  re- 
newed without  leave  is  merely  irregu- 
lar. Robertson  v.  Robertson,  9  Daly 
(N.  Y.)  44.  And  see  article  Motions, 
vol.  14,  p.  70. 

Disregarding  Statutory  Provisions  upon 
a  motion  in  the  New  York  Supreme 
Court,  in  a  case  pending  therein,  does 
not  render  its  order  thereon  void  for 
want  of  jurisdiction;  such  departures 
from  statutory  provisions  are  irregu- 
larities, from  which  the  parlies  may 
be  relieved  on  motion.  Pinckney  v. 
Hagerman,  4  Lans.  (N.  Y.)  374. 

The  New  York  Code  of  Pro.,  §  401, 
subd.  8,  requiring  a  judge  in  certain 
cases  to  render  his  decision  within 
twenty  days  after  submission  of  the 
motion,  is  merely  directory,  and  an 
order  entered  after  such  time  will  not 
be  vacated  for  that  reason  alone. 
Hupfel  V.  Schoemig,  34  N.  Y.  Super. 
Ct.  476. 

4.  Insufficient  Facts  or  AfS^davits. — Ran- 
dolph V.  Simon,  29  Kan.  406,  holding 
that  where  the  court  or  judge  is  author- 
ized by  the  statute  to  make  an  order, 
and  an  application  is  made  by  one  party 
upon  notice  for  such  order,  and  both 
parties  appear,  and  the  application  is 
such  as  to  call  for  judicial  considera- 
tion and  action,  and  upon  the  hearing 
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obtained.*  Such  orders  cannot  be  disregarded,  but  must  be 
deemed  valid  and  binding  until  regularly  reversed  or  set  aside.' 

Partial  Invalidity.  —  An  order  may  be  erroneous  or  void  as  to  one 
part  and  valid  as  to  another,  provided  such  parts  are  separable.' 

A  Wrong  Reason  assigned  as  the  ground  for  a  correct  order  will 
not  render  such  order  either  void  or  erroneous.* 


the  order  is  made,  such  order  cannot  be 
adjudged  void  in  a  collateral  proceed- 
ing, although  it  might  have  been  set 
aside  upon  a  writ  of  error  on  the 
ground  that  the  facts  presented  were 
not  sufficient  to  justify  the  order.  See 
also  Matter  of  Griswold,  13  Barb.  (N. 
Y.)  412,  holding  that  the  sufficiency  of 
the  affidavits  upon  which  an  attach- 
ment is  granted  is  not  a  jurisdictional 
question,  and  accordingly  the  attach- 
ment can  be  set  aside  only  upon  a 
motion  in  the  action  and  cannot  be 
collaterally  impeached. 

In  Hall  71.  Munger,  5  Lans.  (N.  Y.) 
100,  it  was  held  that  an  order  of  arrest 
from  the  Supreme  Court,  although 
granted  upon  affidavits  insufficient  to 
sustain  the  order  upon  a  motion  to 
vacate,  was  nevertheless  sufficient 
"to  protect  all  parties  acting  under  it  if 
there  was  some  slight  evidence  of  the 
facts  requisite  to  warrant  such  an  order. 

1.  Gould  V.  Root,  4  Hill  (N.  Y.)  554; 
Spencer  v.  Barber,  5  Hill  (N.  Y.)  568; 
Roosevelt  v.  Gardinier,  2  Cow.  (N.  Y.) 
463;  Jackson  v.  Jackson,  3  Cow.  (N. 
Y.)  73 ;  Starr  v.  Francis,  22  Wend.  (N. 
Y.)  633;  Osgood  V.  Joslin,  3  Paige 
(N.  Y.)  195. 

2.  Erroneous  Orders  Cannot  Be  Disre- 
garded—  Georgia.  —  Rodgersw.  Evans, 
8  Ga.  143,  52  Am.  Dec.  390. 

New  York.  —  Krause  v.  Averill,  4 
Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  410,  66 
How.  Pr.  (N.  Y.)  97;  Cooley  v.  Law- 
rence, 5  Duer  (N.  Y.)  605;  Starr  v. 
Francis,  22  Wend.  (N.  Y.)633;  Swift  v. 
Wylie,  5  Robt.  (N.  Y.)64i;  Hempstead 
V.  Hempstead,  7  How.  Pr.  (N.  Y.  Su- 
preme Ct.)8;  Roosevelt  v.  Gardinier,  2 
Cow.  (N.  Y.)463;  Jackson  v.  Jackson, 
3  Cow.  (N.  Y.)  73;  Osgood  V.  Joslin,  3 
Paige  (N.  Y.)  195;  Williams  v.  Murray, 
2  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 
292,  32  How.  Pr.  (N.  Y.)  187.  But  see 
Ellis  V.  Van  Ness,  14  How.  Pr.  (N.  Y. 
Supreme  Ct.)  313. 

An  order  made  by  a  court  of  compe- 
tent jurisdiction  and  remaining  in  full 
force  cannot  be  treated  by  any  court  as 
a  nullity.  Rodgers  v.  Evans,  8  Ga. 
143,  52  Am.  Dec.  390. 

A  party  is  not  bound  to  treat  as  a 


nullity,  even  if  he  is  entitled  to  do  so, 
an  order  which  is  obtained  in  conflict 
with  the  rules  of  court;  he  may,  if  he 
chooses,  waive  the  irregularity  and 
obey  the  order.  Osgood  v.  Joslin,  3 
Paige  (N.  Y.)  195. 

An  ex  parte  Older,  made  under  imme- 
diate direction  of  the  court,  although 
irregularly  obtained,  cannot  be  treated 
by  the  adverse  party  as  a  nullity;  and 
a  common  order,  entered  contrary  to 
such  special  order  and  treating  it  as  a 
nullity,  is  itself  irregular.  But  if  the 
court  afterwards  sets  aside  the  special 
order,  leaving  the  common  order  in  full 
force,  the  common  order  will  be  made 
regular,  by  relation,  as  of  the  time 
when  it  was  entered.  Studwell  v. 
Palmer,  5  Paige  (N.  Y.)  166. 

An  order  must  be  entered  as  made 
even  if  erroneous;  it  cannot  for  that 
reason  be  disregarded  and  a  different 
order  entered.  Williams  v.  Murray,  2 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  292, 
32  How.  Pr.  (N.  Y.)  187. 

In  Turner  v.  Davis,  2  Den.  (N.  Y.) 
187,  it  was  held  that  an  order  to  pro- 
duce the  authority  of  the  attorney  to 
bring  ejectment  which  did  not  desig- 
nate a  place  for  its  production  and 
specify  the  officer  before  whom  it  was 
to  be  produced  was  void  and  might  be 
disregarded.  Naming  the  officer  with- 
out designating  the  place  is  not  enough. 

3,  Howard  v.  Palmer,  Walk.  (Mich.) 
391,  holding  that  an  order  in  part 
erroneous  is  not  void  so  far  as  matters 
properly  contained  in  it  are  concerned; 
People  V.  Cummings,  3  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ct.)  343,  holding 
that  an  illegal  provision  in  an  order 
which  is  separable  from  the  other  pro- 
visions, and  which  has  been  disre- 
garded, does  not  vitiate  the  proceedings 
as  to  the  rest. 

4.  Arnold  v.  Kendrick,  50  Ga.  293; 
Campbell  v.  Powers,  139  111.  128;  Mat- 
ter of  Steinert,  24  Hun  (N.  Y.)  246. 

An  order  denying  a  motion  will  not 
be  reversed  upon  appeal,  although  it 
was  denied  on  erroneous  grounds,  un- 
less it  appear  that  the  motion  should 
have  been  granted.  Matter  of  Steinert, 
24  Hun  (N.  Y.)  246. 
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Presumptions.  —  Upon  appeal  or  in  a  collateral  proceeding  the 
prima  facie  presumption  is  in  favor  of  the  validity  and  regularity 
of  the  order.  ^ 

Default  Orders  must  be  strictly  regular.* 

Repugnant  Orders.  —  An  order  repugnant  to  a  prior  unvacated 
order  in  the  same  case  is  irregular.^ 

Death  of  Party.  —  No  order  upon  the  merits  can  be  made  after 
the  death  of  a  party  and  before  revivor.* 

IV.  FOBM  OF  Obdeb —  1.  In  General.  —  Orders  must  be  reduced 
to  writing  and  not  allowed  to  rest  in  parol.*  In  terms  they 
should  be  sufficiently  explicit  to  enable  the  parties  affected 
thereby  to  perform  the  thing  directed.®     In  equity  orders  may 


Reason  for  Bule.  —  "  It  is  insisted  with 
great  earnestness  that,  the  Superior 
Court  having  placed  its  refusal  to 
grant  leave  to  amend  upon  erroneous 
grounds  and  not  having  considered 
whether  its  discretion  should  be  exer- 
cised to  permit  the  amendment,  the  de- 
cree must  be  reversed  and  the  cause  re- 
manded, to  the  end  that  the  chancellor 
may  exercise  such  discretion  in  passing 
upon  the  granting  of  leave  to  amend, 
and  that,  therefore,  the  Appellate  Court 
erred  in  exercising  a  discretion  com- 
mitted to  the  chancellor  alone,  and  in 
refusing  to  reverse  and  remand.  This 
is  manifestly  erroneous.  The  entire 
showing  made  to  the  chancellor  is  in 
the  record,  and  if  for  any  reason  the 
discretion  should  not  have  been  exer- 
cised, or  the  leave  should  have  been 
denied,  the  action  of  the  Superior  Court 
in  refusing  the  leave  was  properly 
affirmed.  It  is  of  the  judgment  of  the 
court  appellant  is  permitted  to  com- 
plain, and  not  of  the  grounds  or  reasons 
upon  which  the  court  founded  its  de- 
cision." Campbell  v.  Powers,  139  111. 
128. 

1.  Clark  V.  Sawyer,  48  Cal.  133;  Mat- 
ter of  Newman,  75  Cal.  213;  Revill  v. 
Claxon,  12  Bush(Ky.)  558;  Albrecht  v, 
Canfield,  92  Hun  (N.  Y.)24o;  Peoples. 
Central  City  Bank,  53  Barb.  (N.  Y.) 
412,  35  How.  Pr.  (N.  Y.)428;  Bennett 
V.  State,  8  Humph.  (Tenn.)  118. 

niostrations  of  Presamptions.  —  A 
judge  of  the  Superior  Court  of  a  partic- 
ular county  who  holds  court  in  another 
county  must  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  to  be 
acting  upon  the  request  of  the  gov- 
ernor or  of  the  judge  of  the  court  of  the 
latter  county.  Matter  of  Newmanj  75 
Cal.  213. 

Orders  made  on  the  same  day  will  be 
presumed  to  have   been   made  in  the 


order  in  which  the  law  required  them 
to  be  made.  Revill  v.  Claxon,  12  Bush 
(Ky.)558. 

2.  Farrington  v.  Wright,  i  Minn.  241, 
holding  that  a  party  taking  an  order  by 
default  must  see  to  it  at  his  peril  that 
the  proceedings  are  regular,  and  that 
he  takes  no  more  by  his  order  than  he 
is  entitled  to,  as  otherwise  the  judg- 
ment in  his  favor,  even  though  it  is  a 
final  one,  will  be  reversed. 

3.  Hungerford  v.  Cushing,  2  Wis. 
411. 

4.  Collier  v.  Newbern  Bank,  i  Dev. 
&  B.  Eq.  (N.  Car.)  328,  citing  Hill  v. 
Jones,  I  Murph.  (N.  Car.)  211.  See 
also  article  Death,  vol.  5,  p.  783. 

5.  Smith  V.  Spalding,  3  Ro'bt.  (N.  Y.) 
615,  30  How.  Pr.  (N.  Y.)  339,  holding 
that  a  mere  oral  decision  is  of  no  effect 
without  an  order  making  it  a  record, 
and  that  the  court  should  not  rely  on 
affidavits  of  parties  as  to  what  was  de- 
cided. This  requirement  is  also  im- 
plied in  the  statutory  definition  of  an 
order  as  a  direction  of  a  court  or  judge 
"  made  or  entered  in  writing,"  and  not 
included  in  a  judgment,  see  supra,  II. 
I.  Definitions;  and  in  the  requirement 
that  orders  be  signed,  see  infra,  IV.  8. 
Signature;  and  entered  of  record,  see 
infra,  V.  Filing  and  Entering. 

But  No  "Written  Order  Is  Necessary  to 
authorize  a  clerk  to  insert  an  extra 
allowance  of  costs  in  a  judgment  when 
he  has  before  him  upon  taxation  the 
minutes  kept  by  the  deputy  clerk  and 
the  affidavit  of  such  clerk  that  the  court 
ordered  the  allowance  to  be  made. 
Smith  V.  Coe,  7  Robt.  (N.  Y.)  477. 

6.  See  Turner  v.  Davis.  2  Den.  (N. 
Y.)  187.  2  How.  Pr.  (N.  Y.)  86. 

An  order  which  grants  a  party  leave 
to  apply  for  a  further  report  to  a  referee 
is  not  irregular  for  failing  to  specify 
the  points  upon  which  a  report  is  de- 
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be  molded  and  shaped  to  meet  the  exigencies  of  each  particular 
case.  * 

Where  Several  Applications  Are  Decided,  or  several  directions  in  the 
cause  are  given  at  the  same  time,  but  one  order  should  be  entered 
embracing  all  the  directions.* 

2.  Caption  —  Sufficiency.  —  The  caption  of  an  order  is  suflficient  if 
it  identifies  the  cause  in  which  the  order  is  made.'  It  need  not 
contain  at  full  length  the  names  of  all  the  parties  to  the  cause."* 

The  Caption  of  an  Order  Made  Out  of  Court  should  state  truly  the  time 
and  place  when  and  where  the  order  was  made,  and  by  what 
justice.'     It  should  not   by  its  form   imply  that  the   order  was 


sired.     Union  Bank  v.   Mott,    13' Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  247. 

In  Weston  v.  Watts,  (Supreme  Ct.) 
15  N.  Y.  St.  Rep.  123,  an  order  direct- 
ing a  receiver  to  deliver  all  of  the  prop- 
erty of  a  partnership,  stocks,  chattels, 
books,  vouchers,  accounts,  choses  in 
action,  and  effects,  was  sustained 
though  not  showing  in  particular  what 
property,  etc.,  it  was  intended  should 
be  delivered. 

1.  Worth  V.  Gray,  6  Jones  Eq.  (N. 
Car.)  4. 

2.  Hunt  V.  WalHs,  6  Paige  (N.  Y.) 
371,  holding  that  if  anything  is  omitted 
from  the  order,  the  other  party  should 
not  enter  an  additional  order,  but 
should  apply  to  have  the  former  order 
corrected. 

An  order  of  the  general  term  may 
allow  a  respondent  to  enter  an  order 
nunc  pro  tunc,  and  may  also  permit  the 
appellant  to  appeal  therefrom  to  the 
Court  of  Appeals,  on  the  ground  that 
the  case  presents  questions  of  law 
which  ought  to  be  reviewed  by  that 
court.  Waggoner  v.  Walrath,  25  Hun 
(N.  Y.)3i5. 

It  Is  Improper  to  Enter  Separate  and 
Distinct  Orders  for  the  purpose  of  swell- 
ing the  costs  or  of  rendering  several 
appeals  necessary.  Gregory  v.  Dodge, 
3  Paige  (N.  Y.)  90,  cited  with  approval  in 
Hunt  V.  Wallis,  6  Paige  (N.  Y.)  371. 

A  single  order  to  pay  money  in  five 
actions  into  court  is  proper,  especially 
where  it  will  prevent  the  multiplication 
of  costs.  Whitman  v.  Haines.  (Su- 
preme Ct.)  21  N.  Y.  St.  Rep.  41. 

3.  Telfer  v.  Hoskins,  32  111.  166, 
wherein  the  court  said:  "  The  next  and 
principal  complaint  is  that,  in  all  the 
orders  of  the  court  below,  the  clerk 
omitted  the  entry,  at  length,  of  the 
names  of  the  parties  to  the  cause.  The 
cause  was  properly  commenced  and  en- 
tered upon  the  orders  of  the  court,  with 


the  full  names  of  the  parties.  After 
this  it  was  only  necessary  to  so  desig- 
nate the  orders  that  there  could  be  no 
mistake  as  to  the  cause  in  which  they 
were  entered.  This  is.  no  doubt,  gen- 
erally best  done  by  placing  the  full 
title  of  the  cause  at  the  head  of  each 
order,  but  if  another  designation  is 
given,  or  other  means  of  identification 
adopted,  so  as  to  clearly  point  out  in 
what  cause  the  order  is  made,  it  an- 
swers every  legal  requirement.  There 
may  be  cases  where  it  would  be  advis- 
able to  abbreviate  the  title  of  the  cause 
in  the  orders,  as  where  the  parties  are 
very  numerous  with  very  hard  names. 
This  is  simply  a  question  of  identity, 
and  not  of  error.  If  the  orders  are 
identified  as  entered  in  this  cause,  then 
they  are  correct  and  well  entered.  If 
they  are  not  identified  as  entered  in 
this  cause,  then  they  have  nothing  to 
do  with  it,  and  the  defendant  has  no 
cause  to  complain  of  them,  for  they  do 
not  affect  him."  See  also  Fink  v.  Dis- 
brow,  69  111.  76. 

4.  Telfer  v.  Hoskins,  32  111.  167; 
People  V.  Tarbell,  17  How.  Pr.  (N.  Y. 
Supreme  Ct.)  120,  holding  that  an  order 
in  the  caption  of  which  the  defendant's 
Christian  name  was  erroneously  stated 
was  valid  and  might  be  amended; 
Jones  V.  Janes,  6  Leigh  (Va.)  167,  hold- 
ing that  the  omission  of  the  name  of  a 
defendant  in  the  caption  of  an  order  is 
no  objection  where  no  one  was  misled. 

6.  Matter  of  Myers,  3  How.  Pr.  (N. 
Y.  Supreme  Ct.)  234,  citing  Whitney  v. 
Belden,  4  Paige  (N.  Y.)  140. 

In  the  First  Judicial  District  of  New 
York,  an  order  made  by  a  judge  which 
elsewhere  must  be  made  by  the  court 
(see  article  Motions,  vol.  14,  p.  70), 
should  be  in  the  form  of  a  judge's 
order,  and  should  not  purport  by  its 
caption  to  be  an  order  of  the  court. 
Disbrow  v.  Folger,  5  Abb.  Pr.  (N.  Y. 
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made  by  the  court.*  But  the  mere  fact  that  a  judge's  order  has 
a  caption  in  the  form  of  a  court  order  will  not  render  it  either 
void  or  erroneous,*  and  it  may  be  amended  in  this  respect.' 

Presumption.  —  An  order  entitled  as  made  in  court  will  be  pre- 
sumed to  have  been  so  made  when  otherwise  it  would  be  invalid.* 

3.  Date.  —  An  order  should  by  its  date  express  the  true  time 


Supreme  Ct.)  53;  though  it  seems  an 
irregularity  in  this  respect  may  be  dis- 
regarded if  the  papers  disclose  that  it 
was  in  fact  made  by  a  judge  out  of 
court,  Lachenmeyer  v.  Lachenmeyer, 
26  Hun  (N.  Y.)  542  [citing  Heishon  v. 
Knickerbocker  L.  Ins.  Co.,  77  N.  Y. 
278;  Phinney  v.  Broschell,  19  Hun  (N. 
Y.)  116]. 

1.  Court  Order  Hade  at  Chambers  under 
Stipulation.  —  In  Kelly  v.  Thayer,  34 
How.  Pr.  (N.  Y.  Supreme  Ct.)  163,  the 
parties  stipulated  that  a  motion  noticed 
for  a  special  term  might  be  heard  be- 
fore the  judge  at  chambers  with  the 
same  effect  as  though  heard  at  special 
term,  and  that,  upon  filing  his  decision, 
an  order  might  be  entered  in  pursuance 
thereof  as  of  a  special  term.  It  was 
held  that  an  order  entered  under  this 
stipulation,  purporting  to  have  been 
made  by  the  judge  "  at  chambers  as  of 
special  term,"  could  not  be  supported 
as  an  order  of  the  court,  and  an  appeal 
from  such  order  was  accordingly  dis- 
missed. To  give  effect  to  the  intention 
of  the  parties  in  such  a  case  the  pre- 
vailing party  should  enter  an  order  as 
an  order  of  the  special  term  without 
reciting  the  stipulation  or  noticing  the 
fact  that  it  was  heard  at  special  term, 
and  the  special  term  will  refuse  to  set 
aside  such  order  because  the  parties 
are  estopped  by  their  stipulation  from 
contending  that  such  order  was  not  in 
fact  made  by  the  court.  Morgan,  J., 
said:  "  It  is  impossible  to  give  full 
effect  to  the  stipulation  unless  the  pre- 
vailing party  is  at  liberty  to  enter  an 
order  as  of  special  term;  which,  as  was 
said  in  the  opinion  of  this  court  upon 
the  first  appeal,  should  be  drawn  up 
without  anything  appearing  upon  its 
face  to  show  that  it  is  not  in  fact  what 
it  purports  to  be.  The  practice  has 
been  too  long  established,  of  hearing 
motions  at  chambers  under  stipulations 
of  this  character,  to  justify  us  in  mak- 
ing any  hasty  decision  which  would 
invalidate  the  proceedings,  and  disap- 
point the  expectation  of  the  parties. 
Nor  can  I  see  any  impropriety  in  tol- 
erating a  practice  which,  by  stipula- 
tion,   allows    the   judge    holding    the 


special  term  to  hear  motions  at  his 
chambers  which  are  duly  noticed  for 
his  special  term.  If  an  order  is  entered 
as  though  the  motion  was  heard  and 
decided  at  special  term,  an  appeal  may 
doubtless  be  taken  to  the  general  term, 
and  the  court  at  general  term  will  not, 
I  think,  go  behind  the  papers  brought 
up  on  appeal  to  inquire  whether  or  not 
the  decision  was  made  by  the  judge  at 
chambers,  instead  of  being  made  by 
him  at  his  special  term.  *  *  *  it 
was  my  own  impression  that  either 
party,  on  filing  the  stipulation,  might 
draw  up  and  enter  a  special  term  order, 
embodying  the  decision  of  the  judge  at 
chambers,  without  any  reference  to  its 
being  heard  at  chambers." 

2.  Mojarrieta  v.  Saenz,  80  N.  Y.  554; 
Phinney  v.  Broschell,  80  N.  Y.  544; 
Coffin  V.  Lesster,  36  Hun  (N.  Y.)  349; 
Matter  of  Knickerbocker  Bank,  19 
Barb.  (N.  Y.)  602;  People  v.  Kelly,  35 
Barb.  (N.  Y.)  444,  I3  Abb.  Pr.  (N.  Y.) 
405;  Wickes  V.  Dresser,  4.  Abb.  Pr,  (N. 
Y.  Supreme  Ct.)  93,  13  How.  Pr.  (N.  Y.) 
331;  Boucicaull  v.  Boucicault,  21  Hun 
(N.  Y.)  431;  Lachenmeyer  v.  Lachen- 
meyer, 26  Hun  (N.  Y.)  542;  Heishon  v. 
Knickerbocker  L.  Ins.  Co.,  77  N.  Y. 
278;  Smith  V.  Coe,  7  Robt.  (N.  Y.)  477: 
Hazard  v.  Wilson,  3  Abb.  N.  Cas.  (N. 
Y.  C.  PI.)  50;  Atlantic,  etc.,  Tel.  Co.  v. 
Baltimore,  etc.,  R.  Co.,  46  N.  Y.  Super. 
Ct.  377;  Albrecht  v.  Canfield,  92  Hun 
(N.  Y.)  240.  See  also  Main  v.  Pope,  16  \ 
How.  Pr.  (N.  Y.  Supreme  Ct.)  2;i; 
Harris  v.  Clark,  10  How.  Pr.  (N.  Y. 
Supreme  Ct.)  415;  Wood  v.  Kimball,  9 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  419,  18 
How.  Pr.  (N.  Y.)  163.  See  also  supra, 
II.  4.  b.  Orders  of  Court  and  Orders  of 
Judge. 

8.  Mojarrieta  r.  Saenz,  80  N.  Y.  554: 
Coffin  V.  Lesster,  36  Hun  (N.  Y.)  349. 

4.  Oaks  V.  Rodgers,  48  Cal.  197, 
wherein  an  order  entitled  and  filed  as 
a  court  order  and  bearing  the  seal  of 
the  court  was  held  to  be  a  court  order 
and  not  a  chamber  order,  notwithstand- 
ing the  words  "it  appearing  to  me" 
were  used  in  the  order,  and  the  testatum 
clause  said,  "  In  witness  whereof  I 
have  hereunto  set  my  hand." 
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when  it  was  granted,*  and  should  be  neither  antedated  *  nor 
postdated.^  Where  it  is  material  to  either  party,  the  date  or 
caption  should  be  made  to  correspond  to  the  actual  entry  or 
allowance  of  the  order.* 

Dating  Order  Back.  —  The  court  has  power,  however,  and  it  is  a 
common  practice,  to  date  an  order  back  so  as  to  give  effect  to  it 
as  of  a  prior  date,  when  justice  so  demands.* 

Giving  Effect  as  of  Prior  Date.  —  But  an  order  truly  dated  may  be 
given  effect  as  of  a  prior  date  ^  by  inserting  a  clause  to  that  effect 
in  the  order,  and  this  v/ould  seem  to  be  the  better  practice, 
because  the  order  would  then  be  in  accord  with  the  actual  facts.'' 

4.  Recitals.  —  An  order  should  regularly  recite  the  facts  and 
proceedings  conferring  the  jurisdiction  and  right  to  make  the 
order.**     This  will  usually  involve  a  recital  of  the  facts  found  and 


1.  In  Whitney  v.  Belden,  4  F«,ige  (N. 
Y.)  140,  the  chancellor  said  that  where 
it  is  material  to  the  rights  of  either 
party,  the  date  of  the  order  should  cor- 
respond to  the  time  of  the  "  actual 
entry  "  of  the  order.  It  is  reasonably 
clear,  however,  that  by  "  actual 
entry,"  as  here  used,  the  learned  chan- 
cellor meant  the  drawing  up,  settle- 
ment, or  allowance  of  the  order  as 
distinguished  from  the  mere  decision 
of  the  motion,  and  not  the  technical 
entry  of  the  order  of  record.  Mr.  Ab- 
bott takes  this  view  of  the  decision. 
See  I  Abbott's  New  Practice  and  Forms 
246,  note  3. 

2.  Ashley  v.  Taylor,  10  Ch.  Div.  768, 
48  L.  J.  Ch.  406,  39  L.  T.  N.  S.  573,  27 
W.  R.  228.  See  also  Livingston's  Pe- 
tition, 34  N.  Y.  555,  2  Abb.  Pr.  N.  S. 
(N.  Y.)  I,  32  How.  Pr.  (N.  Y.)  20. 

8.  Smith  V.  Coe,  7  Robt.  (N.  Y.)  477, 
holding  that  an  order  bearing  date  as 
of  a  day  not  yet  arrived  is  absolutely 
void,  at  least  until  that  day. 

4.  Whitney  v.  Belden,  4  Paige  (N. 
Y.)  140. 

6.  In  Carter  v.  Beckwith,  82  N.  Y. 
83,  an  appeal  from  an  order  was  de- 
cided and  an  order  entered  subsequent 
to  the  death  of  a  party  affected  thereby. 
This  order  was  amended  by  the  gen- 
eral term  so  as  10  bear  date  as  of  a 
time  prior  to  the  derision  and  prior  to 
the  death  of  the  party,  and  such  amend- 
ment was  approved  by  the  Court  of 
Appeals.  This  decision  was  reaffirmed 
in  Matter  of  Beckwith.  87  N.  Y.  503, 
and  again  by  implication  in  Carter  v. 
Beckwith,  128  N.  Y.  321. 

Generally,  to  the  effect  that  an  order 
may  be  entered  nunc  pro  tunc  as  of  a 
day  prior  to  the  actual  decision  in  case 


of  the  death  of  a  party,  see  Rogers  v. 
Paterson,  4  Paige  (N.  Y.)  409;  Vroom 
V.  Ditmas,  5  Paige  (N.  Y.)  528;  De 
Agreda  v.  Mantel,  i  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  136;  Hastings  v.  McKin- 
ley,  8  How.  Pr.  (N.  Y.  Ct.  App.)  175; 
Miller  v.  Gunn,  7  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  159;  Nichols  V.  Chapman,  9 
Wend.  (N.  Y.)  452;  Holmes  v.  Honie, 
8  How.  Pr.  (N.  Y.  Supreme  Ct.)  384; 
U.  S.  Bank  z/.  Weisiger,  2  Pet.  (U.  S.) 
481. 

The  Date  Selected  in  Antedating  an 
Order  must  be  one  upon  which  the 
court  or  judge  could  have  lawfully 
acted  and  the  order  have  been  made. 
De  Agreda  v.'  Mantel,  i  Abb.  Pr.  (N. 
Y.  Super.  Ct.)  130. 

6.  In  May  v.  Cooper,  24  Hun  (N.  Y.) 
7,  an  order  made  and  entered  on  the 
last  day  of  the  term  was  given  effect  as 
of  the  first  day  of  the  term.  So  in 
Willson  V.  Henderson,  15  How.  Pr. 
(N.  Y.  Supreme  Ct.)  90,  an  order  was 
given  effect  as  of  the  time  the  motion 
therefor  was  made,  although  to  do 
so  rendered  intermediate  proceedings 
irregular,  upon  the  ground  that  the 
court  will  never  allow  a  party  to  be 
prejudiced  by  its  own  delay  in  deter- 
mining a  motion. 

7.  See  I  Abbott's  New  Practice  and 
Forms,  247. 

8.  Becital  of  Notice.  —  A  recital  in  an 
order  that  it  was  made  "  upon  the 
grounds  set  forth  in  defendant's  notice 
of  motion,"  sufficiently  shows  that  a 
notice  was  given.  Randall  v.  Duff,  79 
Cal.  123. 

Becital  of  Consent.  —  When  an  order 
is  entered  by  consent  such  consent 
should  be  recited  therein.  Smith  v. 
Grant,  11   Civ.  Pro.   Rep.   (N.   Y.  City 
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upon  which  the  order  is  based.* 

In  New  York,  by  rule  of  court,  an  order  is  required  to  recite  all 
the  papers  used  or  read  upon  the  motion,*  and  it  is  error  to  dis- 


Ct.)  354;  Whitaker  v.  Desfosse,  7 
Bosw.  (N.  Y.)  678;  Henry  v.  Hilliard, 
120  N.  Car.  479.  And  such  recital  can- 
not be  contradicted  by  the  party's  tes- 
timony that  he  did  not  consent.  Roby 
V.  Title  Guarantee,  etc.,  Co.,  166  111. 
366. 

In  the  District  of  Columbia,  under 
the  fifth  equity  rule,  a  motion  not 
grantable  of  course  can  be  heard  only 
on  the  first  day  of  the  special  term,  un- 
less all  the  parties  in  interest  appear 
and  waive  the  requirement  of  the  rule, 
or  a  different  day  be  fixed  by  order  of 
one  of  the  justices.  Therefore,  if  a 
motion  is  heard  on  any  other  day  the 
order  ought  to  recite  that  the  parties 
in  interest  appeared  at  the  hearing,  or 
that  the  order  was  made  by  the  court 
allowing  the  party  to  make  the  motion 
on  such  day,  as  otherwise  the  order 
granting  the  motion  will  be  erroneous. 
Fitzgerald  v.  Fitzgerald,  7  D.  C.  240. 

Where  an  order  of  reference  recites 
that  it  was  granted  upon  "  reading  the 
pleadings  and  hearing  the  counsel  for 
the  respective  parties,"  and  no  objec- 
tion appears  to  have  been  made,  it  will 
be  presumed  on  appeal  that  the  order 
was  assented  to  and  all  irregularities 
waived.     Macy  7-.  Nelson,  62  N.  Y.  638. 

Waiver  of  Objections.  —  In  Newhall  v. 
Appleton,  46  N.  Y.  Super.  Ct.  6,  it  was 
held  that  if  an  objection  to  the  exercise 
of  jurisdiction  contrary  to  a  statute 
be  waived  the  waiver  should  expressly 
appear  by  recitals  in  the  order  or  in  a 
stipulation.  See  also  Argall  z/.  Jacobs, 
56  How.  Pr.  (N.  Y.  Supreme  Ct.)  167. 

A  Becital  in  an  Order  of  Beference  to 
take  a  compulsory  affidavit  for  use 
upon  a  motion  that  "  the  court  being 
desirous  of  being  advised  on  the  facts," 
etc.,  is  sufficient  as  a  recital  that  a 
question  of  fact  had  arisen  on  a  mo- 
tion, which  is  necessary  to  authorize 
an  order  for  a  compulsory  affidavit. 
Burnett  v.  Snyder,  41  N.  Y.  Super.  Ct. 
342.  See  generally  as  to  compelling 
affidavits  for  use  upon  a  motion,  article 
Motions,  vol.  14,  p.  70. 

Admissions  of  Counsel  upon  which  an 
order  is  partly  founded  should  be  re- 
cited therein.  Priest  v.  Varney,  64 
Wis.  500. 

Where  an  order  recites  that  it  was 
made    "  on    the   pleadings,  evidence, 


findings  and  decision  of  the  court, 
statements  and  affidavits  of  counsel, 
and  other  papers,"  it  will  not  be  re- 
versed even  though  the  papers  pre- 
sented on  appeal  do  not  sustain  the 
order,  as  the  necessary  facts  may  have 
been  orally  presented  to  the  court  be- 
low.    Gooding  v.  Brown,  35   Hun  (N. 

Y.)i53. 

Facts  Which  Will  Be  Fresxuned  in  sup- 
port of  an  order  need  not  be  recited 
therein.  People  v.  Central  City  Bank, 
53  Barb.  (N.  Y.)  412,  35  How,  Pr.  (N, 
Y.)  428;  Bennett  v.  State,  8  Humph. 
(Tenn.)  118. 

1.  People  V.  Turner,  i  Cal.  152. 

In  Wunderlin  v.  Cadogan,  75  Cal. 
617,  it  was  held  that  while  a  court  has 
power  to  set  aside  orders  and  judg- 
ments improvidently  and  unintention- 
ally made,  yet  a  given  order  or  judg- 
ment will  not  be  presumed  on  appeal 
to  have  been  of  that  character,  but 
such  fact  must  be  affirmatively  shown; 
a  mere  recital  that  the  order  was  made 
"  under  a  misapprehension  "  is  not  a 
sufficient  showing  of  such  fact. 

A  Becital  of  Evidence,  however,  is  not 
necessary.  Simpson  v.  Rhinelanders, 
20  Wend.  (N.  Y.)  103.  See  also  Bird- 
sail  V.  Phillips,  17  Wend.  (N.  Y.)  464. 

2.  Becital  of  Motion  Papers.  —  N.  Y. 
Gen.  Rules  of  Practice,  rule  3.  See 
also  Faxon  v.  Mason,  87  Hun  (N.  Y.) 
139;  Farmers'  Nat.  Bank  v.  Under- 
wood, 12  N.  Y.  App.  Div.  269;  Schecker 
V.  Woolsey,  2  N.  Y.  App.  Div.  52. 

It  is  not  compliance  with  this  rule  to 
recite  in  the  order  that  the  motion  was 
upon  all  the  papers  and  proceedings  in 
the  action,  Hobart  v.  Hobart,  85  N. 
Y.  637;  Faxon  v.  Mason,  87  Hun  (N. 
Y.)  139. 

A  party  is  estopped  from  contending 
tha't  a  paper  used  by  him  upon  a  mo- 
tion is  superfluous  and  thai  therefore 
its  recital  in  the  order  is  unnecessary. 
Farmers'  Nat.  Bank  v.  Underwood,  13 
N.  Y.  App.  Div.  269. 

Affidavits  not  made  until  after  the 
granting  of  the  order  should  not  be  re- 
cited therein.  Lord  v.  Van  Gelder,  16 
Misc.  Rep.  (N.  Y.  Supreme  Ct,)  24, 
To  the  same  effect  see  Ashley  v.  Tay- 
lor. 10  Ch.  Div.  768.  48  L.  J.  Ch.  406, 
39  L.  T.  N.  S.  573,  27  W.  R.  228. 

Affidavits  in  reply  submitted  without 
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regard  this  rule  over  a  party's  objection,  as  he  has  an  absolute 
right  under  the  rule  to  have  such  papers  specified  in  the  order.* 

Eeciting  Everything  Material  to  Eights.  —  Generally,  a  party  is 
entitled  to  have  the  order  recite  everything  that  is  material  to 
his  rights  in  proceedings  to  impeach  or  sustain  the  order.* 

Eemedy  for  Failure  to  Eecite.  —  The  proper  remedy,  where  the 
order  does  not  contain  the  requisite  recitals,  is  by  a  motion  for  a 
resettlement  or  amendment  of  the  order  and  not  for  an  order 
disregarding  it.' 

Conclusiveness  of  Eecitals.  —  Recitals  in  an  order  are  conclusive  on 
appeal  in  the  absence  of  a  bill  of  exceptions  showing  otherwise."* 

5.  Terms  and  Conditions  —  a.  Power  to  Impose.  —  The  court 
has  power,  in  granting  a  motion  for  an  order  which  is  a  matter 
of  favor,  and  which  in  its  discretion  it  may  grant  or  deny  abso- 
lutely, to  impose  terms  as  a  condition  precedent  to  the  enjoy- 
ment of  the  benefit  of  the   order,*  and  a  noncompliance  with 


leave  need  not  be  recited.  Ferguson 
p.  Commonwealth  Rubber  Co.,  4  N.  Y. 
App.  Div.  611,  74  N.  Y.  St.  Rep.  31. 

1.  Farmers'  Nat.  Bank  v.  Under- 
wood, 12  N.  Y.  App.  Div.  269; 
Schecker  v.  Woolsey,  2  .N.  Y.  App. 
Div.  52. 

2.  A  req^uest  for  postponement  to  en- 
able the  moving  party  to  introduce  fur- 
ther proof  in  reply,  without  any  authen- 
ticated statement  that  such  proof  can 
be  had,  is  not  necessarily  sufficient  to 
require,  on  settlement  of  the  order, 
that  the  fact  of  his  application  and  its 
refusal  be  inserted  in  the  order,  for  this 
is  not  essential  to  any  right  of  his. 
Cagney  v.  Fisher,  34  Hun  (N.  Y.)  549. 

Eeciting  Ground  of  Decision.  —  The  de- 
feated party  is  often  vitally  interested 
in  having  the  grounds  of  decision  re- 
cited in  the  order,  as  the  right  to  an 
appeal  may  sometimes  depend  upon  it, 
and  such  recital  may  sometimes  rebut 
presumptions  in  favor  of  the  validity 
of  the  order.  See  Lewis  v.  Graham,  16 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  126; 
Thorington  v.  Merrick,  loi  N.  Y.  5; 
Bernheimer  v.  Ricketts,  91  N.  Y.  669; 
Fisher  v.  Gould,  81  N.  Y.  228;  Bate  v. 
McDowell,  97  N.  Y.  647;  People  v. 
National  Trust  Co.,  31  Hun  (N.  Y.)  20; 
Townsend  v.  Nebenzahl,  8  Abb.  N. 
Cas.  {N.  Y.  Supreme  Ct.)  427;  Swepson 
V.  Call,  13  Fla.  337;  Melton  v.  Ed- 
wards, 6  Heisk.  (Tenn.)  250.  But  see 
Hasselback  v.  Sinton,  17  Ind.  545, 
holding  that  the  clerk,  in  entering 
orders  of  the  court,  need  not  enter  the 
reasons  or  causes  thereof. 

8.  Mooney  v.  Ryerson,  8  Civ.  Pro. 
Rep.  (N.  Y.  City  Ct.)  435;  Ford  v  Van 


Gelder,  16  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  24;  Ferguson  v.  Commonwealth 
Rubber  Co.,  4  N.  Y.  App.  Div.  611,  74 
N.  Y.  St.  Rep.  31. 

4.  Roby  V.  Title  Guarantee,  etc., 
Co.,  166  111.  366;  Priest  v.  Varney,  64 
Wis.  500. 

6.  Matter  of  Waverly  Water-Works 
Co.,  85  N.  Y.  478;  Bartlett  v.  Stinton, 
L.  R.  I  C.  P.  483  [distinguished  in 
Chapin  v.  Foster,  loi  N.  Y.  4];  Sillen 
V.  Holloway,  14  C.  B.  N.  S.  336,  108  E. 
C.  L.  336. 

ninstrations  of  Power  to  Impose  Terms. 
—  In  Livingston  v.  Olyphant,  3  Robt. 
(N.  Y.)  639,  it  was  held  that  a  receiver, 
substituted  in  the  place  of  one  who  has 
died,  who  moves  for  leave  to  coniinue 
in  his  own  name  as  such  receiver  an 
action  begun  by  the  latter,  by  supple- 
mental complaint,  after  it  has  become 
barred  by  the  statute  of  limitations, 
may  be  required  as  a  condition  of 
granting  the  relief  sought,  to  assume 
the  burden  of  proof. 

In  Dudley  v.  Witter,  51  Ala.  456,  it 
was  held  that  the  court  did  not  exceed 
its  discretionary  powers  in  the  imposi- 
tion of  terms  in  requiring  the  defend- 
ant, as  a  condition  of  granting  an  order 
for  a  continuance,  to  execute  a  bond 
with  sureties  for  the  paj  ment  of  what- 
ever decree  might  ultimately  be  ren- 
dered against  him  in  the  suit. 

Imposing  Terms  by  Amendment.  —  In 
the  Matter  of  Bradner,  87  N.  Y.  171, 
the  court  was  of  the  opinion  that  the 
judge  had  no  right  to  rescind  or  recall 
a  vacatur,  or  after  it  was  made  to 
change  the  terms  upon  which  it  stood. 
"  When  the  case  is  one  where  a  condi- 
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such  terms  gives  a  result  equivalent  to  a  denial  of  the  favor,* 
Where,  however,  a  party  has  an  absolute  right  to  a  given  order, 
the  court  cannot  lawfully  impose  terms  or  conditions  in  granting 
an  application  therefor  ;  *  nevertheless,  if  the  court  attempts  to  do 
so  and  the  party  takes  advantage  of  the  benefit  conferred  by  the 
order,  he  will  not  be  allowed  to  complain  of  the  condition 
attached.* 

b.  Form  of  Provision.  —  Where  an  order  is  granted  "upon  " 
the  performance  of  an  act,  such  as  payment  of  costs,  etc.,  the 
order  is  conditional  upon  such  performance.*  But  an  order  to 
amend  "and"  pay  costs  does  not  make  payment  a  condition 
precedent.* 


tion  is  proper,  it  must  be  imposed,  if 
at  all,  when  the  writ  or  process  is  va- 
cated." [Citing  Ahhoit.  V.  Greenwood, 
7  Dowl.  P.  C.  534;  People  v.  Bowe.  8i 
N.  Y.  43].  But  see  Hoffman  v.  Doo- 
little,  50  Wis.  505,  wherein  it  was  held 
that  the  County  Court  has  power  at  the 
same  term  to  modify  its  order  granting 
a  new  trial  by  adding  the  condition 
that  the  costs  of  the  former  trial  be 
paid. 

In  In  re  Scowby,  [1897]  i  Ch.  741,  66 
L.  J.  Ch.  327,  76  L.  T.  N.  S.  363.  it  was 


him  in  the  suit  upon  certain  terms  to 
be  performed  by  him  as  a  condition  of 
such  relief,  he  must  seek  the  solicitor 
of  the  adverse  party  and  perform,  or 
offer  to  comply  with,  such  terms,  or  he 
will  lose  the  benefit  of  the  order.  Hoff- 
man V.  Tredwell,  5  Paige  (N.  Y.)  82. 

Where  a  Party  Is  Unable  to  Fulfill  the 
Conditions  for  which  on  opening  a  de- 
fault he  is  required  to  stipulate,  he 
should  seek  his  remedy,  not  by  appeal 
from  the  order  which  required  the 
stipulation,  but  by  giving  the  required 


held  that  although   the  court  had   no     stipulation,  and  if  by   reason  of  facts 


jurisdiction  to  alter  or  vary  an  order 
passed  and  entered,  it  might  make  a 
supplemental  order,  such  as  one  direct- 
ing that  the  party  benefited  by  the  pre- 
vious order  shall  not  be  entitled  to 
receive  any  benefit  under  it  except  on 
certain  conditions. 

Leaving  Terms  to  Beferee.  —  In  Staun- 
ton V.  Swann,  10  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  12,  it  was  held  to  be  im- 
proper for  the  special  term,  upon 
granting  leave  to  serve  a  supplemental 
complaint  in  an  equitable  action  pend- 
ing before  a  referee,  to  fix  the  terms 
upon  which  such  supplemental  com- 
plaint should  be  allowed,  as  such 
referee  has  no  power  to  impose  costs  of 
a  motion  made  at  a  special  term,  and 
should  not  be  embarrassed  with  the 
question  of  terms  to  be  imposed  for  the 
granting  of  a  favor  by  the  court  to 
either  party  before  him  in  the  litiga- 
tion. 

1.  In  the  Matter  of  Waverly  Water- 


beyond  his  control  he  cannot  comply 
with  it,  he  should  then  set  up  such 
facts  in  answer  to  his  adversary's  mo- 
tion founded  on  his  omission  to  com- 
ply. Gale  V.  Vernon,  4  Sandf.  (N.  Y.) 
709. 

2.  Cash  V.  Wells,  i  B.  &  Ad.  375,  20 
E.  C.  L.  402;  Adlam  v.  Noble,  9  Dowl. 
P.  C.  322;  Abbott  V.  Greenwood,  7 
Dowl.  P.  C.  534. 

For  Example,  where  the  vacating  of 
an  order  of  arrest  is  a  matter  of  right, 
such  arrest  being  illegal,  the  court  can- 
not impose  as  a  condition  that  the  de- 
fendant stipulate  not  to  sue  for  false 
imprisonment.  Tompkins  v.  Smith. 
48  N.  Y.  Super.  Ct.  113,  62  How.  Pr. 
(N.  Y.)  499,  I  Civ.  Pro.  Rep.  (N.  Y.) 
398,  affirmed  in  89  N.  Y.  602,  without 
opinion.  To  the  same  effect  see 
Chapin  v.  Foster,  loi  N.  Y.  i;  Matter 
of  Bradner,  87  N.  Y.  171,  reviewing  the 
cases. 

3.  Strong  v.  Tones,   25   Hun  (N.  Y.) 


Works  Co.,  85   N.  Y.  478,  it  was  said     319;  Chapin  v.  Foster,  loi  N.  Y.  i 


that  if  the  moving  party  cannot  or  will 
not  comply  with  the  condition,  the  re- 
sult is  simply  a  denial  of  the  applica- 
tion, and  the  order  is  not  reviewable  in 
the  Court  of  Appeals. 

When  a  party  obtains  an  order  for  re- 
lief from  a  regular  proceeding  against 


4.  Blumenthal  v.  Kurth,  22  Mo.  173; 
Willink  V.  Renwick,  22  Wend.  (N.  Y.) 
608;  Sabin  v.  Johnson,  7  Cow.  (N.  Y.) 
421;  Pugsley  V.  Van  Allen,  8  Johns.  (N. 
Y.)352. 

6.  Sturtevant  v.  Fairman,  4  Sandf. 
(N.  Y.)  674. 


15  Encyc.  PI.  &  Pr.  —  22 
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c.  Proceedings  under  Order.  —  A  party  to  whom  a  favor 
is  granted  by  an  order  upon  conditions  must,  at  his  peril,  take 
notice  of  the  order  and  comply  with  the  conditions/  according 
to  the  fair  construction  of  their  meaning,*  and  upon  such  per- 
formance the  order  becomes  absolute  without  any  new  order  to 
that  effect.'  In  the  case  of  noncompliance  the  order  may  be 
vacated  on  motion.*  Where  a  motion  is  granted  conditionally 
upon  the  failure  of  the  opposing  party  to  do  a  certain  act,  if  the 
act  is  not  performed  the  proper  practice  is  for  the  moving  party 
to  show  by  affidavit  such  failure  to  perform,  and  thereupon  to 
apply  ex  parte  for  an  order  granting  the  motion  absolutely.' 

Time  for  Performance.  —  When  no  time  is  specified  within  which 
the  condition  is  to  be  complied  with,  or  where  performance  is 
directed"  forthwith"  or"  instanter,"  the  party  has  a  reason- 
able time  within  which  to  comply,  which  in  the  case  of  paying 
costs  or  filing  papers  has  been  construed  to  mean  twenty-four 
hours.® 

6.  Settlement.  —  Neither  party  can  have  any  benefit  from  a 
decision  of  the  court  until  the  order  upon  such  decision  is  drawn 


1.  Willink  V.  Renwick,  22  Wend.  (N. 
Y.)  6o8. 

2.  Construction  of  Conditions.  —  A  con- 
dition requiring  the  giving  of  a"  bond  " 
is  satisfied  by  giving  an  "  -undertak- 
ing "  if  it  is  such  as  would  be  effective 
for  the  same  purpose.  People  v.  Low- 
ber,  7  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  158. 

An  order  imposing  costs  accruing 
after  notice  of  trial  had,  as  a  condition 
of  granting  a  new  trial,  includes  costs 
of  trial  and  subsequent  proceedings. 
North  V.  Sargeant,  14  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  223. 

Where  the  defendant's  demurrer  was 
overruled  with  ten  dollars  costs,  an 
order  granting  to  the  defendant  leave 
to  answer  within  twenty  days,  "  first 
paying  said  ten  dollars,"  requires  the 
payment  of  such  costs  only  in  the  event 
of  the  defendant's  answering  over. 
Curtis  V.  Moore,  15  Wis.  134.  See  gen- 
erally Gurnee  v.  Odell,  13  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  264. 

An  order  made  by  consent,  whereby 
it  is  ordered  that  proceedings  in  an 
action  should  be  stayed  upon  certain 
conditions,  does  not  amount  to  an 
agreement  to  perform  those  conditions; 
and  a  bill  in  equity  for  a  specific  per- 
formance will  not  lie.  Thames  Iron- 
works Co.  V.  Patent  Derrick  Co.,  i 
iohns.  &  H.  93,  29  L.  J.  Ch.  714,  6  Jur. 
I.  S.  1013. 

3.  In  People  v.  Lowber,  7  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  158,  a  judgment 


was  set  aside  and  the  proceedings  in 
the  action  were  stayed  upon  certain 
conditions  which  were  subsequently 
complied  with.  It  was  held  that  the 
stay  continued  operative  and  no  new 
order  for  that  purpose  was  necessary. 

4.  Blumenthal  v.  Kurth,  22  Mo.  173. 
See  also  Gale  v.  Vernon,  4  Sandf.  (N. 
Y.)  709.  But  see  Bayntun  v.  Bayntun, 
I  C.  B.  N.  S.  220,  87  E.  C.  L.  220,  hold- 
ing that  nonperformance  of  a  condition 
in  a  rule  is  no  ground  for  an  applica- 
tion to  rescind  it. 

5.  Stewart  v.  Berge,  4  Daly  (N.  Y.) 
477,  wherein  an  order  was  made  dis- 
missing an  appeal  unless  the  appellant 
filed  the  return  within  a  specified  time; 
the  return  was  not  filed  within  such 
time,  and  the  respondent,  upon  filing 
an  affidavit  to  that  effect,  issued  execu- 
tion on  the  judgment.  It  was  held 
that  this  was  irregular,  and  that  the 
appeal  was  not  dismissed  without  the 
entry  of  an  absolute  order  to  that  effect. 

6.  Sabin  v.  Johnson,  7  Cow.  (N.  Y.) 
421;  Pugsley  z*.  Van  Alen,  8  Johns.  (N. 
Y.)352;  Champlin  z'.  Champlin,  2  Edw. 
Ch.  (N.  Y.)  328.  But  see  People  v. 
Brower,  4  Paige  (N.  Y.)  405,  wherein  it 
is  held  that  a  direction  to  deposit  papers 
forthwith  must  be  complied  with  im- 
mediately, or  within  a  reasonable  time 
after  notice  of  the  order,  and  that  the 
party  is  not  entitled  to  twenty-four 
hours  after  service  of  the  order  within 
which  to  comply  therewith. 
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up  and  perfected.*  The  duty  of  drawing  an  order  into  form 
devolves  primarily  upon  the  party  or  his  attorney  obtaining  it.* 
But  if  he  neglects  to  act,  any  person  interested  in  the  entry  of 
the  order  may  apply  to  have  it  settled  and  entered.'  After  the 
order  is  drawn  into  form  it  should  be  presented  to  the  court  for 
settlement  or  approval.* 

Service  of  Proposed  Order.  —  Where  an  order  is  special  in  its  provi- 
sions, the  party  entitled  to  draw  up  the  same  should  submit  a 
copy  thereof  to  the  adverse  party  in  order  that  he  may  propose 
amendments  thereto  before  it  is  submitted  for  settlement  and 
entry.* 


1.  Whitney  v.  Belden,  4  Paige  (N. 
Y.)  140. 

2.  Hoffman  v.  Tredwell,  5  Paige  (N. 
Y.)  83;  Stafford  v.  Ambs,  8  Abb.  N. 
Cas.  (Buffalo  Super.  Ct.)  237. 

Where  the  Clerk  Draws  an  Order,  the 
party  obtaining  it  or  his  solicitor  must 
see  that  it  is  properly  entered.  Cahn 
V.  Qung  Wah  Lung,  28  Fed.  Rep.  397. 

Order  Granted  Conditionally.  —  Where 
a  party  is  relieved  against  an  order  or 
decree  regularly  obtained  against  him 
by  the  adverse  party,  upon  certain 
terms  or  conditions  specified  by  the 
chancellor  in  his  decision,  it  is  the  duty 
of  the  party  applying  for  such  relief  to 
draw  up  and  enter  the  order  granting 
the  same,  without  any  unreasonable 
delay;  and  if  he  neglects  to  do  so,  the 
adverse  party,  upon  filing  an  aflidavit 
showing  such  neglect  and  that  the 
terms  upon  which  the  court  directed 
such  relief  to  be  granted  have  not  been 
complied  with,  may  proceed  to  carry 
into  effect  the  original  order  or  decree, 
without  entering  an  order  upon  the  ap- 
plication to  be  relieved  against  it. 
Hoffman  v.  Tredwell,  5  Paige  (N.  Y.)  82. 

3.  Whitney  v.  Belden,  4  Paige  (N. 
Y.)  140. 

Although  the  general  practice  may 
be  for  one  party  to  the  suit  to  draw  up 
a  rule  obtained  in  the  progress  of  the 
cause,  if  the  other  party  wishes  to  act 
upon  it  he  should  draw  it  up  within  the 
time  to  which  it  relates;  for  if  not 
drawn  up  within  such  period,  it  is  to 
be  considered  as  having  been  aban- 
doned. Gingell  v.  Bean,  i  M.  &  G.  50, 
39  E.  C.  L.  348. 

"  The  General  Sole  is  that  if  a  party 
who  is  entitled  to  enter  an  order  fails 
to  do  so  within  twenty-four  hours  after 
the  decision  has  been  made,  any  party 
interested  may  have  it  drawn  up  and 
entered."  Matter  of  Rhinebeck,  etc., 
R.  Co.,  8  Hun  (N.  Y.)  34.  To  the  same 
effect  see  Whitney  v.  Belden,  4  Paige 


(N.  Y.)  140;  Stafford  v.  Ambs,  8  Abb. 
N.  Cas.  (Buffalo  Super.  Ct.)  237;  Peet 
V.  Cowenhoven,  14  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  56. 

Frematiu:e  Entry  of  Order  by  Defeated 
Party.  —  In  an  unreported  case  at  cir- 
cuit in  New  York,  Macomber,  J.,  said: 
"  The  plaintiffs,  who  prevailed  upon 
the  motion,  and  who  hence  had  what 
may  be  called  the  '  carrying  of  the 
order,'  had  until  the  succeeding  Mon- 
day in  which  to  furnish  the  clerk  the 
papers  upon  which  the  decision  was 
based,  and  to  cause  the  proper  order  to 
be  entered  (Matter  of  Rhinebeck,  etc., 
R.  Co.,  8  Hun  (N.  Y.)  34;  Code  Civ. 
Pro.,  §  788).  It  seems  to  me,  there- 
fore, that  the  order  of  August  18  was 
timely,  and  that  technically  it  was 
irregular  for  the  defeated  party  thus 
to  anticipate  the  duty  and  privilege  of 
his  adversary.  Both  of  these  orders, 
though  they  may  not  be  inconsistent  in 
their  terms,  cannot  be  recognized  by 
the  court.  There  was  but  one  decision, 
and  there  should  be  but  one  order. 
And  though  the  order  of  August  i6  is 
so  far  accurate  as  to  follow  the  de- 
cision, yet  I  feel  constrained  by  the 
practice  ordinarily  prevailing  in  the 
courts  to  refuse  to  recognize  it,  and  to 
treat  as  the  legitimate  order  that  which 
was  filed  and  entered  reasonably  by  the 
party  upon  whom  devolved  the  duty  of 
seeing  that  the  decision  be  correctly 
embodied  in  the  order."  This  extract 
from  the  opinion  will  be  found  reported 
in  Abbott's  New  Practice  and  Forms 
266,  n.  2. 

4.  Modifying  Decision  on  Settlement  of 
Order.  —  Upon  settling  an  order  the 
court  or  judge  may  modify  or  add  to 
the  decision  announced  by  him.  Post 
V.  Cobb,  (Supreme  Ct.)  13  N.  Y.  St. 
Rep.  555- 

6.  Whitney  v.  Belden,  4  Paige  (N. 
Y.)  140. 

Where  several  applications  in  a  cause 


339 


Volume  XV. 


Form  of  Order. 


ORDERS. 


Signature. 


The  Entry  in  Wrong  Form  of  an  order  does  not  deprive  the  court  of 
power  to  resettle  the  order,  or  to  enter  a  fresh  order  in  proper 
form.* 

7.  Direction  to  Enter.  —  It  is  not  usual,  in  the  case  of  a  cham- 
ber order,  to  insert  a  direction  to  the  clerk  to  enter  it,  as  this  is 
one  of  the  indicia  or  earmarks  of  a  court  order,  but  an  irregularity 
in  this  respect  is  not  necessarily  fatal.* 

8.  Signature.  —  An  order  made  by  a  judge  out  of  court  should 
be  signed  by  him.^  But  an  order  made  in  open  court  and 
entered  in  the  minutes  is  sufficient  without  being  signed  by  the 
judge.*     The  mere  fact,  however,  that  a  court  order  is  signed  by 


are  decided  at  the  same  time,  if  the 
party  who  draws  up  the  order  on  such 
decisions  neglects  to  state  therein  a 
part  of  the  directions  of  the  court  which 
were  given,  the  adverse  party,  instead 
of  entering  a  separate  order,  should 
propose  amendments  to  the  first  order 
as  drawn  up;  or  he  should  apply  to 
have  such  order  corrected  so  as  to  em- 
brace therein  the  whole  directions  given 
by  the  court  on  such  applications. 
Hunt  V.  Wallis,  6  Paige  (N.  Y.)  371. 

Where  the  draft  of  a  proposed  order 
was  presented  to  the  adverse  counsel 
before  it  was  given  to  the  court,  and 
he  returned  it  without  objection  to  its 
form  or  contents,  or  suggestion  of  any 
change,  the  court  is  authorized  to  pre- 
sume that  such  order  was  consented  to. 
Train  v.  Davidson,  11  N.  Y.  App.  Div. 
627. 

Ex  Parte  Settlement.  —  Where  an 
order,  settled  ex  parte,  which  set  aside 
a  referee's  report  and  denied  a  motion 
to  vacate  the  order  of  arrest,,  also  va- 
cated a  provision  in  the  order  of  refer- 
ence extending  the  time  to  answer 
until  some  time  after  the  report  should 
be  confirmed,  and  the  plaintiff  perfected 
judgment  immediately  for  want  of  an 
answer  and  issued  execution,  the  court, 
on  motion,  opened  the  judgment  and 
let  the  defendants  in  to  defend,  on  the 
ground  that  had  the  vacating  order 
been  settled  on  notice  to  the  defend- 
ants, and  the  attention  of  the  justice 
been  called  to  all  the  provisions  of  the 
order  of  reference,  he  would  not  have 
vacated  the  extension  of  the  time  to 
answer,  but  would  have  given  the  de- 
fendants a  reasonable  time  to  set  up 
their  defense.  Swift  v.  Wylie,  5  Robt. 
(N.  Y.)  641. 

1.  U.  S.  Life  Ins.  Co.  v.  Jordan,  21 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  330. 

Generally,  as  to  Motions  to  Resettle  an 
Order  or  to  Vary  the  Minutes,  see  Lippin- 


cott  V.  Westray,  6  Civ.  Pro.  Rep.  (N. 
Y.  Supreme  Ct.)  74;  Mooney  v.  Ryer- 
son,  8  Civ.  Pro.  Rep.  (N.  Y.  City  Ct.) 
435;  Robinson  v.  Local  Board,  21  Ch. 
Div.  631;  General  Share,  etc.,  Co.  v. 
Wetley  Brick,  etc.,  Co.,  20  Ch.  Div. 
130,  51  L.  J.  Ch.  464,  46  L.  T.  N.  S.  70 
30  W.  R.  695. 

2.  Mojarrieta  v.  Saenz,  80  N.  Y.  554; 
Phinney  v.  Broschell,  80  N.  Y.  544; 
Coffin  V.  Lesster,  36  Hun  (N.  Y.)  349; 
Lachenmeyer  v.  Lachenmeyer,  26  Hun 
(N.  Y.)  542;  Heishon  v.  Knickerbocker 
L.  Ins.  Co..  77  N.  Y.  278;  Atlantic,  etc., 
Tel.  Co.  V.  Baltimore,  etc.,  R.  Co.,  46 
N.  Y.  Super.  Ct.  377;  Lowerre  v. 
Owens,  14  N.  Y.  App.  Div.  215;  Vilas 
V.  Page,  106  N.  Y.  455;  People  v. 
Kelly,  35  Barb.  (N.  Y.)  444.  See  also 
supra,  II.  4.  b.  Orders  of  Court  and 
Orders  of  Jud^e. 

3.  Matter  of  Newman,  yS  Cal.  221. 

"  The  Signature  of  the  Judge  Is  Neces- 
sary to  all  orders  made  out  of  court,  as 
that  is  the  clerk's  authority  to  enter 
them.  Usually  this  is  not  necessary  as 
to  orders  made  in  open  court,  as  the 
clerk  has  official  knowledge  of  them. 
Where  court  is  held  at  chambers,  the 
signature  or  indorsement  of  the  judg- 
ment should  be  obtained."  4  Wait's 
Practice  573. 

4.  State  V.  Judge,  12  La.  Ann.  455; 
Leyde  v.  Martin,  16  Minn.  38. 

But  see  Branch  v.  Walker,  92  N.  Car. 
87,  holding  that  except  in  cases  of  con- 
sent and  where  otherwise  provided  by 
statute,  orders  and  judgments  should 
be  signed  in  open  court. 

"  If  the  order  is  made  by  the  judge 
it  should  be  signed  by  him.  If  it  is  a 
court  orcfer  it  must  be  certified  by  the 
clerk.  When  the  order  is  drawn  in 
court,  at  the  time  at  which  it  is  made, 
it  is  not  necessary,  in  ordinary  cases, 
to  present  it  to  the  court  for  allowance 
before  having  it  certified  by  the  clerk; 
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the  judge  does  not  conclusively  stamp  it  as  a  chamber  order,*  and 
on  the  other  hand,  the  addition  of  the  words  "  by  the  court  "  will 
not  render  a  chamber  order  a  court  order,*  though,  of  course,  the 
signature  may  be  considered  in  determining  whether  an  order  is 
really  a  chamber  order  or  a  court  order.' 

V.  Filing  and  Entering  —  1.  Necessity.  —  As  a  general  rule, 
orders  of  a  court  of  record  should  be  entered  of  record  *  in  the 
form  in  which  they  were  made,*  and  it  is  the  clerk's  duty  so  to 


but  if  it  is  drawn  or  made  out  of  court, 
it  must,  before  being  certified  by  the 
clerk,  be  presented  to  the  judge,  who 
places  upon  it  a  direction  for  the  clerk 
to  enter,  with  his  initials."  i  Rum- 
sey's  Practice  212. 

Statates  Beqoiring  Signature  by  the 
Judge  have  been  held  to  be  directory 
merely,  and  not  essential  to  the  validity 
of  the  order.  McCrea  v.  Haraszthy,  51 
Cal.  146;  Baker  v.  Baker,  51  Wis.  539. 

Snfflciency  of  Signature.  —  Where  all 
orders  of  the  County  Court  on  a  given 
day  were  signed  at  the  close  of  the 
day's  proceedings,  no  other  signature 
is  necessary  to  any  one  of  them.  Com. 
V.  Lewis,  (Ky.  1897)  39  S,  W,  Rep. 
438. 

In  Millaudon  v.  Davis,  17  La.  Ann. 
85,  an  order  was  made  by  a  judge  of 
another  circuit  in  a  case  where  he  had 
a  right  to  act  and  was  signed  as  fol- 
lows: "  New  Orleans,  *  *  *  J.  B., 
Judge  of  the  Second  District  Court,  act- 
ing in  the  place  of  Judge  B.,  recused." 
It  was  held  that  this  form  of  signature 
was  sufficient. 

1.  Oaks  V.  Rodgers,  48  Cal.  197; 
Merrill  v.  Montgomery,  25  Mich.  74; 
Ives  V.  Phelps,  16  Minn.  451. 

2.  Matter  of  Newman,  75  Cal.  213; 
Marty  v.  Ahl,  5  Minn.  27;  Merriman  v. 
McCormick  Harvesting  Mach.  Co.,  86 
Wis.  142. 

3.  See  Albrecht  v.  Canfield,  92  Hun 
(N.  Y.)  240.  See  generally  as  to  this 
subject,  supra,  II.  4.  b.  Orders  of  Court 
and  Orders  of  Judge. 

4.  California. — Brangerz/.  Chevalier, 
9  Cal.  172;  Agard  v.  Valencia,  39  Cal. 
292;  San  Jose  v.  Fulton,  45  Cal.  316; 
Matter  of  Skerrett,  80  Cal.  62;  Crim  v. 
Kessing,  89  Cal.  478;  Lee  Chuck  v. 
Quan  Wo  Chong.  91  Cal.  592;  Von 
Schmidt  v.  Widber,  99  Cal.  511. 

Illinois.  —  Pardridge  v.  Morgenthau, 
157  111.  395;  Telfer  v.  Hoskins,  32  111. 
167. 

Indiana.  —  Hasselback  v.  Sinton,  17 
Ind.  545- 


Minnesota.  —  Carli  v.  Jackman,  9 
Minn.  249. 

New  Jersey.  —  Wells  v.  Stackhouse, 

17  N.  J.  L.   355;  Thompson  v.  Pippitt, 

18  N.  J.  L.   T76. 

New  York.  —  Anonymous,  3  Wend. 
(N.  Y.)  424;  Matter  of  Rhinebeck,  etc., 
R.  Co.,  8  Hun  (N.  Y.)  34;  Bowman  v, 
Earle,  3  Duer  (N.  Y.)  691;  Williams  v. 
Murray,  2  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
preme Ct.)  292,  32  How.  Pr.  (N.  Y.) 
187;  Skinner  v.  Dayton,  2  Johns.  Ch. 
(N,  Y.)  226;  Shults  V.  Andrews,  54 
How.  Pr.  (N.  Y.  Supreme  Ct.)  380; 
Hunt  V.  Wallis,  6  Paige  (N.  Y.)37i: 
Albrecht  y.  Canfield,  92  Hun  (N.  Y.) 
240;  Osgood  V.  Joslin,  3  Paige  (N.  Y.) 
ig5;  U.  S.  Life  Ins.  Co.  v.  Jordan,  21 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  330; 
Whitney  v.  Belden,  4  Paige  (N.  Y.)  140: 
Smith  V.  Spalding,  3  Robt.  (N.  Y.)  615, 
30  How.  Pr.  (N.  Y.)  339. 

Ohio.  —  Myers  v.  Myers,  3  Ohio  N. 
P.  162,  4  Ohio  Dec.  217. 

Tennessee. — Melton  v.  Edwards,  6 
Heisk.  (Tenn.)  250. 

A  mere  oral  decision  of  a  court  is  of 
no  avail  without  an  order  making  it  a 
record.  Smith  v.  Spalding,  3  Robt. 
(N.  Y.)  615,  30  How.  Pr.  (N.  Y.)  339. 

A  Mere  Memorandum  made  by  a  judge 
off  the  bench  is  not  an  order  of  court. 
Pardridge  v.  Morgenthau,  157  111. 
395. 

Mandamus  Is  the  Proper  Bemedy  to 
compel  a  judge  to  enter  an  order  when 
he  improperly  refuses  to  do  so.  People 
V.  Manhattan  R.  Co.,  9  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  448. 

6.  Williams  v.  Murray,  2  Abb.  Pr.  N. 
S.  (N.  Y.  Supreme  Ct.)  292,  32  How. 
Pr.  (N.  Y.)  i8t,  holding  that  an  order 
made  by  the  court  cannot  be  disre- 
garded because  it  is  erroneous  and  a 
different  order  be  entered. 

In  Lippincott  v.  Westray,  6  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  74,  it  was 
held  that  an  order  made  by  the  court 
at  a  special  term  could  not  be  entered 
as  an  order  of  a  judge. 
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enter  them.*  But  while  it  has  been  held  that  orders  not  so 
entered  are  void  *  and  of  no  effect  until  entry,'  there  are  other 
cases  taking  a  contrary  view,**  some  of  which  have  gone  to  the 


1.  "  It  Is  the  Duty  of  the  Clerk  to  enter 
all  orders  made  by  the  court  in  the 
minutes  of  its  proceedings,  and  the 
parties  concerned  should  see  to  it  that 
such  orders  are  entered."  Hegeler  v. 
Henckell,  27  Cal.  491. 

In  Wells  V.  Stackhouse,  17  N.  J.  L, 
355,  it  was  held  that  it  is  not  the  duty 
of  the  clerk  to  enter  a  rule  unless  the 
attorney  specially  requests  it  and  fur- 
nishes him  with  the  proper  memoran- 
dum. But  in  Thompson  v.  Pippitt,  18 
N.  J.  L.  176,  it  was  held  that  if  the 
clerk,  upon  request,  undertakes  to  en- 
ter a  rule  and  neglects  to  do  so,  the 
court  will  not  allow  the  party  to  be 
prejudiced  by  such  neglect,  but  will 
direct  an  entry  nunc  pro  tunc. 

In  Aspden's  Appeal,  24  Pa.  St.  182, 
it  was  held  that  an  order  should  be  en- 
tered by  the  clerk  in  open  court,  and 
that  the  entry  by  the  clerk  of  an  order 
in  a  controverted  matter,  although 
upon  a  written  direction  from  the 
judge,  made  in  the  absence  of  the 
court,  was  erroneous. 

An  XTnaathorized  Entry  of  an  Order  by 
the  Clerk,  without  the  sanction  of  the 
court,  is  of  no  effect.  People  v.  Curtis, 
113  Cal.  68. 

Where  a  rule  or  order  is  entered  on 
the  record  by  a  proper  officer  of  the 
court,  in  the  clerk's  office,  but  during 
term  time,  and  the  court  meets  and  sits 
afterwards,  the  conclusion  of  law  is 
that  it  was  recognized  and  adopted  by 
the  court.  Wood  v.  Bagley,  12  Ired. 
L.  (N.  Car.)  83. 

2.  Medlin  v.  Platte  County,  8  Mo. 
235,  holding  that  all  orders  of  a  court 
not  entered  of  record  are  extrajudicial 
and  void. 

8.  Whitney  v.  Belden,  4  Paige  (N. 
Y.)  140. 

Proceedings  under  Order  Before  Entry. 
—  "  Until  an  order  is  entered  no  appeal 
can  be  taken  from  it  nor  can  it  be  exe- 
cuted or  acted  upon,  and,  by  parity  of 
reasoning,  no  order  to  set  it  aside  or 
vacate  it  can  be  made."  Stafford  v. 
Arabs,  8  Abb.  N.  Cas.  (Buffalo  Super. 
Ct.)  237  [citing  Gallt  v.  Finch,  24  How. 
Pr.  (N.  Y.  Supreme  Ct.)  193;  Whitaker 
V.  Desfosse,  7  Bosw.  (N.  Y.)  678]. 

An  order  opening  a  default  is  of  no 
avail  to  support  a  notice  of  argument 
given  before  the  order  has  been  entered 


and  served.  Ayres  v.  Covill,  9  How. 
Pr.  (N.  Y.  Supreme  Ct.)  573. 

An  order  made  by  the  chief  clerk  in 
chambers  cannot  be  enforced  by  writ 
of  attachment  until  after  entry.  Bal- 
lard V.  Tomlinson,  52  L.  J.  Ch.  656. 

An  order  not  made  on  the  docket  or 
filed  with  the  clerk,  but  retained  in 
possession  and  under  the  control  of  a 
party  to  the  suit  or  his  attorney,  is  not 
operative  as  an  order.  U.  S.  Life  Ins. 
Co.  V.  Shattuck,  159  111.  610. 

An  order  in  vacation  can  have  no 
vitality  until  it  be  at  least  delivered  to 
the  clerk  for  filing.  Schultz  v.  Winter, 
7  Nev.  130. 

In  New  York  a  failure  to  enter  an 
order  when  required  is  ground  for  va- 
cating such  order  on  motion.  Code 
Civ.  Pro.  N.  Y..  1891.  §  1304. 

4.  See  Poillon  v.  Houghton,  2  Code 
Rep.  (N.  Y.  Super.  Ct.)  14. 

In  Merrill  v.  Montgomery,  25  Mich. 
73,  the  only  record  of  an  order  appeared 
in  the  form  of  a  motion  in  the  special 
motion  book,  with  a  memorandum  as 
follows:  "  Granted.  B.  F.  Graves, 
Cir.  Judge."  It  was  held  that  this 
would  be  presumed  to  be  an  order  of 
the  court  and  not  of  the  judge  merely, 
and  that  it  was  sufficient,  and  although 
an  entry  on  the  journal  was  declared 
to  be  the  more  regular  form,  the  prac- 
tice of  deciding  motions  in  this  way 
was  recognized  as  having  long  pre- 
vailed at  the  circuit. 

In  People  v.  Central  City  Bank,  53 
Barb.  (N.  Y.)  412,  35  How.  Pr.  (N.  Y.) 
428,  an  order  was  held  not  to  be  irreg- 
ular because  not  actually  entered  by 
the  clerk,  and  it  was  said  that  this 
omission  could  be  supplied  nunc  pro 
tunc,  when  necessary  to  bustain  pro- 
ceedings had  in  good  faith  and  other- 
wise unexceptionable. 

In  Jeansch  v.  Lewis,  i  S.  Dak.  6og, 
it  was  held  that  an  order  signed  by  the 
court,  or  the  records  of  the  court,  are 
the  best  evidence  of  the  decision  of  the 
court,  but  that  where  it  is  shown  that 
these  do  not  exist,  other  evidence  is 
admissible  to  establish  the  fact  that  a 
given  decision  was  made. 

In  iEtna  Ins.  Co.  v.  Swift,  12  Minn. 
437,  it  was  held  that  service  of  an  order 
before  the  filing  or  entry  of  the  order 
by  the  clerk  was  proper,  but  that  if  it 
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extent  of  holding  a  statutory  requirement  of  entry  to  be  merely 
directory  and  not  mandatory.*  In  New  York,  ex  parte  orders 
granted  by  a  justice  at  chambers  need  not  be  entered  with  the 
clerk  unless  it  is  desired  to  appeal  therefrom.*  But  chamber 
orders  made  upon  notice,*  and  all  orders  from  which  it  is  desired 
to  take  an  appeal,*  must  be  so  entered.  Filing  the  order  with 
the  clerk  is  deemed  a  sufficient  entry  without  spreading  it  at 
length  upon  the  record.* 

2.  Place.  —  Orders  should  be  filed  and  entered  in  the  office  of 
the  clerk  of  the  county  designated  as  the  place  of  trial,  even 
though  they  have  been  properly  made  in  some  other  county.* 

3.  Time  —  a.  Generally.  —  An  order  may  be  filed  or  entered 
either  in  term  time  or  vacation,"'  but  not  after  expiration  of  the 
judge's  term  of  office.* 


I 


were  not  proper,  it  was  at  most  irregu- 
lar and  could  be  waived  or  cured. 

1.  McCrea  z/.  Haraszthy,  51  Cal.  146; 
Baker  v.  Baker,  51  Wis.  538,  wherein 
the  court  said:  "  The  judicial  act  per- 
formed was  in  deciding  upon  the  appli- 
cation and  announcing  such  decision. 
True,  the  County  Court  is  a  court  of 
record,  having  a  seal,  and  each  judge 
of  said  court  is  required  to  keep  a  true 
and  fair  record  of  each  order,  sentence, 
and  judgment  of  the  court.  2  Tay 
Stat.,  c.  117,  §  2.  Properly,  the  order 
in  question  should  have  been  entered 
of  record.  But  the  failure  to  do  this, 
or  to  sign  the  order,  did  not  have  the 
effect  to  nullify  or  destroy  the  decision 
which  was  actually  made.  We  wish 
it,  however,  distinctly  understood  that 
to  our  minds  the  parol  evidence  is 
entirely  conclusive  as  to  the  making 
of  the  order.  The  only  question  is 
whether  it  was  absolutely  essential  to 
its  validity  that  it  should  have  been 
entered  of  record,  or  signed  by  the  pro- 
bate judge.  And  we  are  inclined  to 
think  it  was  not." 

2.  Savage  v.  Relyea,  3  How.  Pr.  (N. 
Y.  Supreme  Ct.)  276. 

3.  Savage  v.  Relyea,  3  How.  Pr.  (N. 
Y.  Supreme  Ct.)  276;  i  Rumsey's  Pr. 
276. 

But  see  Caldwell's  Case,  13  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  409,  wherein  the 
court  said  that  there  is  'no  statute  or 
rule  of  practice  requiring  orders  made 
by  a  judge  out  of  court  to  be  entered 
with  the  clerk. 

4.  Code  Civ.  Pro.  N.  Y.,  1891,  §  1304; 
Pool  V.  Saffcrd,  10  Hun  (N.  Y.)  497; 
Clinch  V.  South  Side  R.  Co.,  2  Hun  (N. 
Y.)  154;  Nicholson  v.  Dunham,  i  Code 
Rep.  (N.  Y.  Super.  Ct.)  119;    Star  F. 


Ins.  Co.  V.  Godet,  34  N.  Y.  Super.  Ct. 
359;  Gallt  V.  Finch,  24  How.  Pr.  (N. 
Supreme  Ct.)  193. 

5.  Von  Schmidt  v.  Widber,  99  Cal. 
511,  holding  that  the  validity  of  the  ac- 
tion of  the  court  does  not  depend  upon 
the  entry  of  its  orders  by  the  clerk  in 
the  minutes,  but  upon  the  fact  that  the 
orders  have  been  made,  and  that  when- 
ever it  is  shown  that  an  order  has  been 
made  by  the  court  and  filed  with  the 
clerk,  it  is  as  effective  as  if  it  had  been 
entered  of  record  by  the  clerk.  See 
also,  to  the  same  effect,  Vilas  v.  Page, 
106  N.  Y.  439;  Schultz  V.  Winter,  7 
Nev.  130. 

In  Uren  v.  Walsh,  57  Wis.  98,  it  was 
held  that  an  order  signed  by  the  judge 
and  filed  with  the  clerk  is  entered  with- 
in the  meaning  of  a  statute  limiting  the 
time  for  an  appeal,  when  the  clerk  has 
made  a  brief  statement  thereof  in  his 
minute  book,  although  it  is  not  re- 
corded at  length  in  his  order  book  un- 
til some  days  later. 

6.  Bronner  v.  Loomis,  17  Hun  (N. 
Y.)439;  Swepson  v.  Call,  13  Fla.  357, 
See  also  Skinner  v.  Dayton,  2  Johns. 
Ch.  (N.  Y.)  226. 

Order  After  Judgment.  —  In  Curtis  v. 
Greene,  28  Hun  (N.  Y.)  294,  it  was  held 
that  an  order  made  on  motion  after 
entry  of  final  judgment  must  be  filed 
in  the  oflBce  of  the  clerk  of  the  county 
where  the  judgment  was  entered. 

7.  Agard  v.  Valencia,  39  Cal.  292; 
People  V.  Congleton,  44  Cal.  95 ;  People 
z'.  Myers,  2  Hun  (N.  Y.)  6;  Schultz  v. 
W^inter,  7  Nev.  130. 

8.  Schultz  T.  Winter,  7  Nev.  130, 
wherein  a  district  judge,  on  the  last 
day  of  his  term  of  office,  made  an  order 
overruling    a  demurrer,   which,  how- 
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In  New  York,  by  rule  of  court,  an  order  upon  a  nonenumerated 
motion  must  be  filed  in  the  proper  county  within  ten  days  or  it 
may  be  set  aside  as  irregular,  with  costs.* 

b.  Nunc  Pro  Tunc.  —  It  is  the  general  rule  that  an  order 
nunc  pro  tunc  may  be  madp  to  correct  a  mistake  in  failing  to  enter 
an  order  which  was  actually  made,*  or  which  should  have  been 
made  as  a  matter  of  course  and  as  a  legal  duty.'  But  the  omis- 
sion to  make  an  order  under  any  other  circumstances  cannot  be 


ever,  was  not  filed  until  a  week  after- 
wards. It  was  held  that  such  order 
was  invalid,  and  that  the  action  of  his 
successor  in  setting  it  aside  and  hear- 
ing the  issue  anew  was  proper. 

1.  General  Rules  of  Practice,  rule  3; 
Hun's  Court  Rules,  p.  29;  Code  Civ. 
Pro.  N.  Y.,  1891,  §  1304;  Curtis  v. 
Greene,  28  Hun  (N.  Y.)  294. 

But  see  Smith  v.  Coe,  7  Robt.  (N.  Y.) 
477,  holding  that  the  court  will  not  set 
aside  an  order  as  irregular  merely  be- 
cause it  was  signed  and  entered  some 
months  after  the  trial  at  which  the  de- 
cision was  made. 

In  Bronner  v.  Loomis,  17  Hun  (N. 
Y.)  439,  it  was  held  under  the  rule  as 
it  formerly  stood  that  if  the  order  was 
not  entered  within  ten  days  the  party 
lost  the  benefit  of  such  order,  and  it 
was  deemed  ipso  facto  vacated.  The 
court  cited  Sage  v,  Mosher,  17  How, 
Pr.  (N.  Y.  Supreme  Ct.)  371,  and  Scud- 
der  V.  Snow,  29  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  95. 

2.  Alabama.  —  Davis  v.  Hooper,  4 
Stew.  &  P.  (Ala.)  231,  24  Am.  Dec.  751. 

California.  —  Lee  Chuck  v.  Quan  Wo 
Chong,  91  Cal.  592;  Crim  v.  Kessing, 
89  Cal.  478;  Matter  of  Skerrett,  80  Cal. 
62. 

Indiana.  — Wilson  v.  Vance,  55  Ind. 

394- 

Louisiana.  —  Ferguson  v.  Millaudon, 
12  La.  Ann.  348. 

Missouri.  —  Gibson  v.  Chouteau,  45 
Mo.  171,  100  Am.  Dec.  366. 

New  Jersey.  —  Thompson  v.  Pippitt, 
18  N.  J.  L.  176. 

New  York.  —  Waggoner  v,  Walrath, 
25Hun(N.  Y.)3i5. 

Ohio.  —  Ludlow  v.  Johnston,  3  Ohio 
553,  17  Am.  Dec.  609. 

Tennessee.  —  Shea  v.  Mabry,  i  Lea 
(Tenn.)  319. 

See  generally,  as  to  making  record 
entries  nunc  pro  tunc,  the  article  Rec- 
ords. 

Where  the  clerk  neglects  to  enter  a 
rule  after  undertaking  to  do  so,  the 


court  will,  on  application,  direct  an  en- 
try nunc  pro  tunc.  Thompson  v.  Pip- 
pitt, 18  N.  J.  L.  177. 

Becord  Evidence  of  What  Was  Actually 
Done,  or  at  least  very  conclusive  evi- 
dence, is  usually  required  to  authorize 
a  nunc  pro  tunc  order.  Lewis  v.  Arm- 
strong, 64  Ga.  645;  Hegeler  v.  Henck- 
ell,  27  Cal.  491;  Branger  v.  Chevalier. 
9  Cal.  172;  Ludlow  z/.  Johnston,  3  Ohio 
553,  17  Am.  Dec.  609;  Shea  v.  Mabry, 
I  Lea  (Tenn.)  319;  Gibson  z/.  Chouteau, 
45  Mo.  171,  100  Am.  Dec.  366. 

3.  Neglect  of  Legal  Duty  —  Correction 
Nunc  Pro  Tunc.  —  In  the  Matter  of  Sker- 
rett, 80  Cal.  62,  the  court  said:  "  Where 
all  the  conditions  upon  which  the  en- 
try of  a  judgment  or  order  depends 
exist,  and  the  making  or  entry  of  the 
order  is  a  mere  ministerial  duty  or 
matter  of  course,  and  the  performance 
of  the  duty  is  neglected  or  delayed,  or 
where  an  order  has  actually  been  made 
and  its  entry  omitted,  we  suppose  it 
may  be  subsequently  entered,  and  if 
justice  requires,  may  be  made  to  take 
effect  nunc  pro  tunc  as  of  the  date  when 
it  was  actually  made,  or  at  any  time 
when  existing  conditions  imposed  upon 
the  court  or  its  oflScer  the  duty  of  en- 
tering it.  But  here  the  making  of  the 
order  in  question  rested  entirely  in 
the  discretion  of  the  superior  judge,  and 
was  never  a  matter  of  course.  There- 
fore it  could  never  have  an  existence 
until  his  discretion  was  exercised."  It 
was  accordingly  held  that  an  omission 
to  make  an  order  dispensing  with  an 
appeal  bond  could  not  be  supplied  by 
an  order  nunc  pro  tunc  after  the  time 
for  making  it  had  elapsed,  and  the  ap- 
peal was  accordingly  dismissed  for 
want  of  an  appeal  bond. 

An  order  nunc  pro  tunc  may  be  made 
after  the  term  at  which  the  order  is  en- 
tered dismissing  a  suit  with  costs,  so 
as  to  provide  that  it  shall  be  dismissed 
at  the  plaintiff's  costs,  where  it  appears 
that  the  original  order  should  have 
so  provided.     Marine  Bank  Co.  v.  MaU 
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supplied  or  cured  by  an  order  nunc  pro  tunc  made  after  the  time 
limited  for  making  such  orders  has  expired.* 

4.  Filing  Motion  Papers.  —  In  New  York,  when  any  order  is 
entered,  all  the  papers  used  or  read  on  the  motion  on  either  side 
must  be  specified  in  the  order  and  filed  with  the  clerk,  unless 
already  on  file  or  otherwise  ordered  by  the  court,  or  the  order  may 
be  set  aside  as  irregular,  with  costs;  and  the  clerk  is  forbidden  to 
enter  an  order  unless  the  papers  are  filed,  except  when  specially 
directed  otherwise  by  the  court.* 

Inadvertent  Failure  to  File  Papers.  —  The  court  may  relieve  a  party, 
upon  or  without  terms,  in  its  discretion,  from  the  consequences 
of  a  failure  to  comply  with  this  rule  where  the  omission  to  file  the 
papers  was  mere  inadvertence.' 


lers,  58  111.  App.  232  {citing  Ives  v. 
Hulce,  17  111.  App.  30;  Horner  v.  Hor- 
ner, 37  111.  App.  199]. 

"  A  nunc  pro  tunc  order  is  made  to 
subserve  the  purposes  of  justice,  but 
never  to  do  injustice."  Moore  v. 
Meek,  8  Kan.  153. 

The  Court  Will  Not  Allow  a  Party  to 
Suffer  by  Beason  of  Its  Own  Delay  in  de- 
ciding a  motion,  bat  where  necessary 
the  order  or  decision  will  be  entered 
nunc  pro  tunc  as  of  the  time  when  the 
motion  was  made.  Clapp  v.  Graves,  2 
Hilt.  (N.  y.)  317;  Willson  v.  Hender- 
son, 15  How.  Pr.  (N.  Y.  Supreme  Ct.) 
91.  Upon  this  principle  rests  the 
familiar  practice  of  allowing  a  judg- 
ment to  be  entered  nunc  pro  tunc  in  the 
case  of  the  death  of  a  party  while  the 
cause  is  subjudice.  Bergen  v.  Wyckoff, 
I  Civ.  Pro.  Rep.  (N.  Y.  Ct.  App.)  i; 
Willson  V.  Henderson,  15  How.  Pr. 
(N.  Y.  Supreme  Ct.)  91.  . 

1.  Hegeler  v.  Henckell,  27  Cal.  491: 
Matter  of  Skerrett,  80  Cal.  62;  Wilson 
V.  Vance.  55  Ind.  394;  Eslow  v.  Albion 
Tp.,  32  Mich.  193;  Finch  v.  Carpenter,  5 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  225; 
Gibson  v.  Chouteau,  45  Mo.  171,  100 
Am.  Dec.  366. 

After  the  Court's  Authority  Has  Ceased, 
an  order  entered  nunc  pro  tunc,  as  of 
a  prior  time,  is  nevertheless  invalid. 
Ludlow  V.  Johnston,  3  Ohio. 553,  17 
Am.  Dec.  609. 

2.  General  Rules  of  Practice,  rule  3; 
Hun's  Court  Rules,  p.  29. 

Filing  Papers  Within  Ten  Days.  — 
"  When  the  affidavits  and  papers  upon 
a  nonenumerated  motion  are  required 
by  law  or  by  the  rules  of  court  to  be 
filed,  and  the  order  to  be  entered  in  a 
county  other  than  that  in  which  the 
motion  is  made,  the  clerk  shall  deliver 


to  the  party  prevailing  in  the  motion, 
unless  the  court  shall  otherwise  direct, 
a  certified  copy  of  the  rough  minutes 
showing  what  papers  were  used  or 
read,  together  with  the  affidavits  and 
papers  used  or  read  upon  such  motion, 
with  a  note  of  the  decision  thereon,  or 
the  order  directed  to  be  entered,  prop- 
erly certified.  It  shall  be  the  duty  of 
the  party  to  whom  such  papers  are  de- 
livered to  cause  the  same  to  be  filed 
and  the  proper  order  entered  in  the 
proper  county  within  ten  days  there- 
after, or  the  order  may  be  set  aside  as 
irregular,  with  costs."  General  Rules 
of  Court,  rule  3;  Hun's  Court  Rules, 
p.  29.  See  generally,  for  decisions  un- 
der this  rule,  Leffingwell  v.  Chave,  19 
How.  Pr.  (N.  Y.  Super.  Ct.)  54,  5  Bosw. 
(N.  Y.)  703,  10  Abb.  Pr.  (N.  Y.)  472; 
Johnson  v.  Casey,  28  How.  Pr.  (N.  Y. 
Super.  Ct.)  492,  3  Robt.  (N.  Y.)  710; 
Curtis  V.  Greene,  28  Hun  (N.  Y.)  294; 
Bronner  v.  Loomis,  17  Hun  (N.  Y.)  439. 

An  Attachment  Will  Not  Be  Vacated  as 
a  Matter  of  Course  for  failure  to  file  with- 
in ten  days  the  papers  on  which  it  was 
issued.  Brash  v.  Wielarsky,  36  How. 
Pr.  (N.  Y.  Super.  Ct.)  253;  Woodward 
V.  Stearns,  10  Abb.  Pr.  N.  S.  (N.  Y.  C. 
PI.)  395,  wherein  the  court  said:  "  The 
validity  of  the  warrant  or  the  proceed- 
ings on  it  are  nowhere  in  the  law  made 
to  depend  on  a  compliance  with  the  di- 
rection as  to  filing  the  affidavits," 

3.  Leffingwell  v.  Chave,  19  How.  Pr, 
(N.  Y.  Super.  Ct.)  54.  wherein  costs 
were  imposed.  The  court  said:  "  The 
last  objection  to  the  plaintiff's  proceed- 
ings is  that  he  has  not  filed  the  papers 
upon  which  the  injunction  was  granted, 
as  required  by  the  fourth  [now  third] 
of  the  rules  of  court.  When  the  notice 
of  this  motion  was  given,  the  fact  so 
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VI.  Notice  and  Seevice  of  Obbeb  —  1.  Necessity.  —  As  a  General 
Eule,  the  party  obtaining  an  order  must  serve  it  upon  the  adverse 
party  before  he  can  take  any  benefit  under  it,*  and  this  is  neces- 
sary although  the  adverse  attorney  was  in  court  at  the  time  when 
the  order  was  granted.*  There  are  cases,  however,  in  which  no 
service  or  notice  of  the  order  is  necessary.' 

Service  on  the  Moving  Party  is  not  necessary,  as  he  must,  at  his 


stated  was  true,  and  the  defendant  had 
a  right  to  his  motion,  and  the  court 
might  vacate  the  injunction  order  upon 
that  ground.  But  it  appears  by  the 
aflSdavit  on  behalf  of  the  plaintiff  that 
the  omission  to  file  the  papers  was  an 
inadvertence,  and  so  soon  as  the  notice 
of  motion  was  received  the  papers  were 
filed.  Under  such  circumstances  the 
court  have  a  discretion  to  relieve  the 
plaintiff  from  the  consequences  of  his 
omission,  but  as  the  defendants'  mo- 
tion is  regular,  such  relief  should  be 
granted  upon  terms.  Indeed,  if  the 
plaintiff  had  at  once  given  notice  of  the 
filing,  and  sought  a  waiver  of  the  mo- 
tion, I  would  have  allowed  no  costs  to 
the  defendant  if  he  persisted  in  his  mo- 
tion." 

1.  California.  —  Sullivan  v.  Wallace, 
73  Cal.  307. 

New  Jersey. — Harwood  v.  Smethurst, 
31  N.  J.  L.  502;  Dean  v.  Wade,  5  N.  J. 
L.  826;  Hunter  v.  Budd,  5  N.  J.  L.  825; 
V.  Dill,  6  N.  J.  L.  168. 

New  York.  —  Ramsey  v.  Erie  R.  Co., 
57  Barb.  (N.  Y.)  450;  Ayres  v.  Covill,  9 
How.  Pr.  (N.  Y.  Supreme  Ct.)  573; 
Johnston  v.  Green,  3  Abb.  Pr.  N.  S.  (N. 
Y.  C.  PI.)  342;  Jackson  v.  Wilson,  9 
Johns.  (N.  Y.)  265. 

Wisconsin.  —  Spaulding  v.  Milwau- 
kee, etc.,  R.  Co.,  II  Wis.  157. 

United  States.  —  Boker  v.  Bronson,  5 
Blatchf.  (U.  S.)  5. 

Acting  under  Order  Before  Service.  — 
An  order  placing  a  cause  on  the  spe- 
cial calendar  of  short  causes  for  trial, 
like  any  other  special  order  interfering 
with  the  ordinary  course  of  the  cause, 
must  be  served  on  the  adverse  party 
before  the  cause  can  be  brought  to  trial 
under  it.  If  service  is  omitted,  an  in- 
quest taken  under  the  order  is  irregu- 
lar, and  will  be  set  aside  on  motion. 
Johnston  v.  Green,  3  Abb.  Pr.  N.  S.  (N. 
Y.  C.  PI.)  342. 

Effect  on  Acts  Done  Before  Service.  — 
An  order  cannot  invalidate  lawful  acts 
properly  done  before  the  service. 
Spaulding  v.  Milwaukee,  etc.,  R.  Co., 


II  Wis.  157.  Thus,  to  give  vitality  to 
an  order  staying  proceedings  on  a  mo- 
tion, it  should  be  served  in  time  to  be 
communicated  to  the  counsel  acting  at 
the  court  where  the  motion  is  to  be 
made.  If  such  counsel  takes  an  order 
in  pursuance  of  the  notice  of  motion, 
without  any  knowledge  of  a  stay  of 
proceedings  having  been  granted,  al- 
though an  order  for  a  stay  had  about 
that  time  been  served  in  a  different 
city,  his  proceeding  will  not  be  irregu- 
lar. Ramsey  v.  Erie  R.  Co.,  57  Barb. 
(N.  Y.)  450. 

The  Borden  of  Proving  Service  of  a 
rule  is  upon  the  party  seeking  to  avail 
himself  of  the  fact  of  its  service.  Hoff- 
man V.  Lowell,  58  N.  T.  L.  553. 

2.  V.  Dill,  6  N.  J.  L.  168;  Har- 
wood V.  Smethurst,  31  N.  J.  L.  502. 

3.  Service  of  an  Order  Is  Unnecessary  to 
its  validity  or  the  validity  of  the  pro- 
ceedings thereunder  where  such  order 
neither  requires  anything  of  the  ad- 
verse party  nor  is  designed  to  prevent 
him  from  doing  anything  or  taking 
any  step  in  the  cause  which  could  have 
been  done  or  taken  without  it.  Never- 
theless, notice  should  be  given  to  avoid 
surprise  on  the  other  party,  and  to 
avoid  leading  him  into  the  expense  of 
making  useless  motions  to  vacate. 
Ladd  V.  Ingham,  3  How.  Pr.  (N.  Y. 
Supreme  Cl.)  90,  wherein  a  judge  who 
had  granted  a  stay  of  proceedings  on  a 
verdict  subsequently  entertained  an 
application  to  modify  it  by  allowing 
judgment  to  be  entered,  which  appli- 
cation the  adverse  party  opposed.  It 
was  held  that  notice  of  the  order  grant- 
ing the-  application  to  modify  was  not 
necessary  to  be  given  to  the  adverse 
party  before  the  entry  of  judgment. 

Where  the  amendment  is  of  course, 
though  the  court  require  the  entry  of 
the  order  to  amend  the  pleading,  notice 
of  the  order  need  not  be  given.  Anony- 
mous, 3  Wend.  (N.  Y.)  424.  See  also 
Whelan  v.  Cook,  29  Md.  i,  for  an  in- 
stance of  a  rule  of  court  dispensing 
with  the  service  of  a  copy  of  a  rule. 
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peril,  watch  for  the  decision,  and  take  notice  of  the  ruling  upon 
his  own  motion.* 

The  Court  May  Dispense  with  the  Service  of  an  order  where  justice 
requires  it.* 

Notice  to  Limit  Time  for  Appeal.  —  In  New  York,  for  the  purpose  of 
limiting  the  time  for  appealing,  a  copy  of  the  order  together  with 
a  written  notice  of  the  entry  thereof  must  be  served  upon  the 
attorney  of  the  opposing  party.' 

Notice  Charged  Without  Actual  Service.  —  According  to  the  practice  in 
some  states,  from  the  time  the  original  process  is  served  until  the 
final  judgment,  the  parties  are  presumed  to  be  in  court,  and  they 
are  charged  with  knowledge  of  all  orders  made  in  the  cause  with- 
out the  service  of  a  copy  unless  specially  directed.* 

Interveners  Are  Charged  with  Notice  without  service,  upon  the  same 
principle.* 

2.  Originals  or  Copies.  —  Showing  the  original  order  is  necessary 
only  where  it  is  intended  to  bring  a  party  into  contempt  for  dis- 
obeying it.*     In  other  cases  service  of  a  copy  of  the  order  is 


1.  Cross  V.  Stevens,  45  Kan.  443; 
Jackson  v.  Johnson,  7  Cow,  (N.  Y.) 
419;  Mottram  v.  Mills,  i  Sandf.  (N.  Y.) 
671. 

This  is  always  so  when  the  plaintiff 
obtains  a  rule  for  a  new  trial  with  the 
costs  to  abide  the  event  of  the  suit,  for 
in  such  case  the  defendant  has  nothing 
to  do  previous  to  proceedings  on  the 
part  of  the  plaintiff.  Mottram  v.  Mills, 
I  Sandf.  (N.  Y.)  671. 

Where  a  Favor  Is  Granted  to  a  party 
on  condition,  he  must  at  his  peril  take 
notice  of  the  order  and  comply  with  its 
conditions.  Willink  v.  Renwick,  22 
Wend.  (N.  Y.)  608. 

2.  Sullivan  v.  Wallace,  73  Cal.  307. 

3.  Code  Civ.  Pro.,  N.  Y.,  §  1351; 
Tyler  v.  Simmons,  6  Paige  (N.  Y.)  127; 
Jenkins  v.  Wild,  14  Wend.  (N.  Y.)  539. 

Notice  of  Entry  —  SufiRciency.  —  A  copy 
of  an  order  served  cannot  be  returned 
as  null  because  the  notice  of  entry  does 
not  specify  the  county  in  which  the 
order  was  entered.  Gross  v.  Clark,  i 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  17. 

Beserving  Amended  Order.  —  Where  an 
order  is  resettled  and  modified  by  the 
judge  who  made  it,  the  party  obtaining 
the  order,  if  he  would  limit  the  time  in 
which  to  appeal  from  it,  must  cause  it 
to  be  entered  as  finally  settled  and 
serve  a  copy  of  it  anew.  Bowman  v. 
Earle,  3  Duer  (N.  Y.)  691.  Compare 
Matter  of  Beckwith,  87  N.  Y.  503, 
wherein  it  was  held  unnecessary  to  re- 
enter or  re-serve  an  order  after  amend- 
ment. 


4.  Alabama.  —  Yonge  v.  Broxson,  23 
Ala,  684. 

Illinois.  —  Smith  v.  Brittenham,  98 
111.  188, 

Mississippi.  —  Haley  v.  Williams,  8 
Smed,  &  M.  (Miss,)  487. 

North  Carolina.  —  Branch  v.  Walker, 
92  N.  Car.  87;  Collier  v.  Newbern 
Bank,  i  Dev,  &  B,  Eq,  (N,  Car.)  328, 

Texas.  —  Perkins  v.  Wood,  63  Tex. 
396;  Cole  V.  Terrell,  71  Tex,  549. 

See  also  Lewis  v.  Bourbon  County, 
12  Kan,  186,  wherein  recitals  in  a  bond 
issued  under  an  order  of  court  were 
held  suflScient  to  charge  every  person 
claiming  rights  under  the  bond  with 
notice  of  the  contents  of  the  order. 

Litigants  are  chargeable  with  knowl- 
edge of  the  standing  orders  of  the 
court.     Cole  v.  Terrell,  71  Tex,  549. 

Neither  parties  nor  counsel  are  re- 
quired to  take  notice  of  orders  made 
after  the  judge  has  left  the  court  house 
for  the  term.  Branch  v.  Walker,  92  N. 
Car.  87. 

5.  An  Intervener  is  presumed  to  be 
always  in  court  ready  to  plead,  and 
cannot  complain  of  a  want  of  notice  of 
an  order  made  in  open  court  between 
the  original  parties.  Thompson  v. 
Mylne,  4  La.  Ann.  206. 

6.  Utica  Bank  v.  Kibby,  7  Cow.  (N. 
Y.)  148;  Rowland  v.  Ralph,  3  Johns. 
(N,  Y,)  20;  McCaulay  v.  Palmer,  9  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  392; 
People  V.  County  Canvassers,  (Su- 
preme Ct.)  20  N.  Y.  Supp.  329;  Gross 
V.  Clark,   i  Civ.   Pro.  Rep.   (N.  Y.  Su- 
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sufficient.* 

Court  Orders  are  always  served  by  delivering  a  certified  copy 
thereof  under  the  signature  of  the  clerk.* 

A  Defective  Copy  of  an  order  cannot  be  treated  as  a  nullity  if  its 
sense  and  object  can  be  ascertained  from  an  affidavit  served.' 

3.  Time  Of.  —  An  order  should  be  entered  or  filed  before  it  is 
served."*  But  service  before  filing  is  at  most  only  an  irregularity 
which  may  be  waived  or  cured.* 

Laches  or  Unreasonable  Delay  in  the  service  of  an  order  may  deprive 
the  party  of  any  benefit  under  it.® 


preme  Ct.)  17;  Reg.  v.  Rowe,  15  Re- 
ports 119;  Holmes  z'.  Senior,  4  M.  &  P. 
828,  7  Bing.  162,  20  E.  C.  L.  86. 

But  see  Freeman  7/.  Huron,  8  S.  Dak. 
435,  wherein  it  is  held  that  an  inten- 
tional violation  of  an  order  after 
knowledge  thereof  is  sufficient  to  ren- 
der a  person  guilty  of  contempt. 

Greater  Strictness  Is  Bequired  to  bring 
a  party  into  contempt  for  disobeying 
an  order  than  in  ordinary  cases.  Jack- 
son V.  Virgil,  3  Johns.  (N.  Y.)  138. 

Service  of  a  Copy  of  a  Certified  Copy 
without  exhibiting  the  certified  copy  is 
insufficient  to  bring  a  party  into  con- 
tempt for  disobedience.  Perrine  v. 
Broadway  Bank,  53  N.  J.  Eq.  221. 

1.  Sullivan  v.  Wallace,  73  Cal.  307; 
Utica  Bank  v.  Kibby,  7  Cow.  (N.  Y.) 
148;  Cheetham  v.  Lewis,  2  Johns.  (N. 
Y.)  104;  and  generally  the  cases  cited 
in  the  preceding  note. 

2.  New  Jersey. — Snediker  v.  Quick, 
13  N.  J.  L.  245;  Perrine  v.  Broadway 
Bank,  53  N.  J.  Eq.  221.  And  see  Har- 
wood  V.  Smethurst,  31  N.  J.  L.  502. 

New  York.  —  New  York  v.  Conover, 

5  Abb.  Pr.  (N.  Y.  C.  PI.)  244;  Gross  v. 
Clark,  I  Civ.  Pj-o.  Rep.  (N.  Y.  Su- 
preme Ct.)  17. 

Enoland.  —  Holmes   v.  Senior,   4  M. 

6  P.  828.  7  Bing.  162,  20  E.  C.  L.  86. 

"  This  Is  the  Proper  and  Only  Mode  in 
which  an  order  made  by  a  court  could 
be  served.  The  original  order  was  a 
part  of  the  records  of  the  court,  and  no 
other  service  could  be  made  than  a 
copy  certified  by  the  clerk,  as  a  copy  of 
an  original  order  made  by  the  court." 
New  York  v.  Conover,  5  Abb.  Pr.  (N. 
Y.  C    PI.)  244. 

"  The  practice  on  this  head  has  been 
immemorially  settled.  The  ancient 
and  modern  course  of  procedure  was 
and  is  as  follows:  Upon  an  order  of 
this  nature  being  signed,  it  is  to  be 
filed,  and  a  copy  certified  to  as  true 
by  the  clerk  is  then  to  be  served  on  the 
party.     These   steps  may,   of  course. 


be  modified  by  the  special  direction  of 
the  chancellor,  but  in  the  absence  of 
such  substituted  method  the  correct  and 
only  mode  is  that  just  stated.  So  far 
as  is  known,  there  has  never  been  an 
approved  departure  from  the  rule.  In 
the  present  instance  this  inveterate  and 
simple  course  was  not  taken.  A  copy 
of  the  order,  attested  by  the  clerk,  was 
sent  to  the  officer,  and,  instead  of  leav- 
ing it  with  the  appellant,  he  copied  it 
and  left  such  copy.  The  paper  thus 
left  was  not  certified  to  in  any  mode, 
nor  did  the  officer  exhibit  the  copy  in 
his  hands."  Perrine  v.  Broadway 
Bank,  53  N.  J.  Eq.  221. 

3.  Osgoodby  v.  Seifert,  22  Alb.  L.  J. 
(N.  Y.)  135. 

4.  Gallt  V.  Finch,  24  How.  Pr.  (N.  Y. 
Supreme  Ct.)  193. 

6.  iEtna  Ins.  Co.  v.  Swift,  12  Minn. 
437,  holding  that  the  admission  "  due 
service,  by  copy,  of  within  order  is 
hereby  admitted,"  etc.,  signed  by  the 
attorney  of  the  party  against  whom  it 
is  made,  is  a  waiver  of  the  objection 
that  the  order  is  not  filed. 

6.  Harris  v.  Van  Wagenen,  14  N.  Y. 
Wkly.  Dig.  212,  wherein  it  was  held 
that  failure  to  serve  an  order  setting 
aside  a  judgment  dismissing  the  com- 
plaint for  want  of  prosecution  until  a 
year  and  a  half  had  elapsed  was  such 
laches  as  to  deprive  the  plaintiff  of  all 
rights  under  the  order,  but  as  the  delay 
was  shown  to  have  been  by  agreement 
of  the  attorneys  of  the  parties,  and  as 
the  cause  of  action  would  otherwise 
have  been  barred  by  limitation,  the 
plaintiff  was  allowed,  upon  service  of 
the  order  and  tender  of  costs,  to  prose- 
cute the  action  under  the  order. 

Unnecessary  Delay  Not  Laches  Unless 
Frejndicial.  —  It  is  not  sufl5cient  to 
make  a  party  guilty  of  laches  that  he 
has  delayed  for  an  unnecessary  time 
to  serve  a  rule,  unless  it  is  shown  that 
the  other  party  is  prejudiced  by  the 
delay.     Gurney   v.    Gurney,    i    B.   C. 
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4.  Mode  and  Proof  Of.  —  The  manner  of  serving  orders  and  the 
proof  of  service  are  governed  by  general  rules  or  statutes  common 
to  a  great  variety  of  proceedings,  and  are  accordingly  relegated  to 
the  general  article  dealing  with  those  subjects.* 

Service  on  Attorney  or  Client.  —  Ordinarily,  service  upon  the  attorney 
of  record  is  sufficient,*  but  where  it  is  intended  to  charge  a  party 
with  contempt  in  case  of  disobedience,  such  party  should  be 
served  personally.' 

Exhibiting  the  Judge's  Signature  to  the  order  to  the  person  upon 
whom  it  is  served  is  unnecessary.* 

5.  Serving  Affidavits.  —  In  New  York  an  order  granted  by  a 
justice  ex  parte,  at  chambers,  may  be  disregarded,  unless  the 
affidavits  upon  which  it  was  granted  or  a  copy  thereof  be  served 
with  a  copy  of  the  order.* 

Vn.  Amending  and  Vacating  Orders—  1.  Power  of  Conrt  — 
a.  In  General  —  statement  of  Rule.  —  Every  court  of  superior 
jurisdiction  has,  in  the  absence  of  statutory  limitations,  power  to 
control  its  own  orders  and  to  direct  when  and  under  what  condi- 
tions they  shall  be  operative.*     Orders  are  not  regarded  as  res 


Rep.  119,  3   D.  &  L.  734,  15  L.  J.  Q.  B. 
265. 

1.  See  article  Service  of  Process 
AND  Papers. 

2.  Sullivan  v.  Wallace,  73  Cal.  307; 
Rogers  v.  Ladd,  117  Mass.  334;  Gross 
V.  Clark,  i  Civ.  Pro.  Rep.  (N,  Y.  Su- 
preme Ct.)  17,  I  Civ.  Pro.  Rep.  (N.  Y. 
Ct.  App.)464;  Hutcheson  t-.  Johnson, 
I  Binn.  (Pa.)  59.  But  see  Silliman  v. 
Whitmer,  173  Pa.  St.  401,  37  W.  N.  C. 
(Pa.)  497,  wherein  under  the  special 
circumstances  of  the  case  it  was  held 
that  service  upon  the  attorney  was  not 
service  upon  his  client. 

3.  McCaulay  v.  Palmer,  9  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  390;  Reg.  v. 
Rowe,  15  Reports  119.  But  see  People 
V.  County  Canvassers,  (Supreme  Ct.) 
20  N.  Y.  Supp.  329,  and  Freeman  v. 
Huron,  8  S.  Dak.  435. 

Reason  for  Different  Rale  in  Contempt 
Cases.  —  "  To  bring  a  parly  into  con- 
tempt it  is  the  practice  of  the  court  to 
require  the  order  which  he  is  charged 
with  violating  to  be  served  personally 
uf>on  him.  This  is  to  be  done  by  de- 
livering to  him  a  copy  of  the  order,  and 
at  the  same  time  exhibiting  to  him  the 
original.  The  consequences  of  a  con- 
tempt are  serious,  and  often  severe  in 
the  punishment  pronounced  by  the 
court,  and  before  a  party  can  be  sub- 
jected to  them  a  strict  compliance  with 
the  practice  has  been  required  to  be 
observed.  The  object  of  the  rule  is  to 
furnish  the  individual  himself  with  an 


ample  opportunity  to  understand  the 
charge  made  against  him,  and  to  pre- 
pare to  meet  it  as  best  he  may.  Ir  is  a 
sound  and  salutary  rule  for  the  protec- 
tion of  the  party,  the  observance  of 
which  cannot  be  dispensed  with,  and 
it  has  accordingly  been  held  by  the 
general  term  in  this  department  that 
the  order  the  party  may  be  charged 
with  violating  must  be  served  person- 
ally upon  him,  before  proceedings  can 
be  successfully  instituted  and  carried 
on  to  punish  him  for  the  contempt 
arising  out  of  its  disobedience."  Mc- 
Caulay V.  Palmer,  9  Civ.  Pro.  Rep.  (N. 
Y.  Supreme  Ct.)  390,  citing  Mayer  v. 
Noll,  56  How.  Pr.  (N.  Y.  Supreme  Ct.) 
214. 

4.  Whitman  v.  Johnson,  10  Misc. 
Rep.  (N.  Y.  C.  PI.)  730,  citing  Gross  v. 
Clark,  I  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  17. 

6.  See  Savage  v.  Relyea,  3  How.  Pr. 
(N.  Y.  Supreme  Ct.)  276;  Hempstead 
V.  Hempstead,  7  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  8.  But  see  Langdon  v. 
Wilkes,  I  Code  Rep.  N.  S.  (N.  Y.  Su- 
preme Ct.)  lo. 

6.  Connor  v.  Vroom,  33  New  Bruns. 
178.  See  also  Servatius  v.  Pickel,  30 
Wis.  507;  Price  V.  Price,  22  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  299. 

Power  to  Control  Orders  —  lUnstrations. 
—  A  court  of  record  has  power  to  va- 
cate, corre.;t,  or  reform  its  own  orders 
inadvertently  made,  and  to  substitute 
a  proper  order  for  an  improper  one. 
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judicata  with  the  same  strictness  as  in  the  case  of  judgments.* 
Accordingly,  every  order  made  in  the  progress  of  a  cause  may  be 
rescinded  or  modified  upon  a  proper  case  for  such  relief  being 
made  out.* 

Before  and  After  Term.  —  During  the  term  at  which  the  order  was 
made  this  power  of  the  court  is  plenary  and  undoubted,'  and  it 


even  though  the  substituted  order  may 
incidentally  alter  or  reverse  the  ad- 
vantage or  benefit  which  strangers  had 
gained  by  reason  of  the  order  inadvert- 
ently made.  American  Hosiery  Co.  v. 
Riley,  12  Abb.  N.  Cas.  (Brooklyn  City 
Ct.)  329- 

When  a  judge  has  made  an  inter- 
locutory order  which  does  not  decide 
the  rights  of  the  parties,  the  same  judge 
or  his  successor  may,  on  new  facts 
being  disclosed  which  show  that  to  fol- 
low the  precise  directions  of  the  order 
will  cause  injury  or  inconvenience,  di- 
rect that,  notwithstanding  the  former 
order,  a  different  mode  of  carrying  out 
what  has  in  substance  been  thereby  di- 
rected shall  be  adopted.  Prestney  v. 
Colchester,  24  Ch.  Div.  385,  52  L.  J. 
Ch.  8:7,  48  L.  T.  N.  S.  749,  31  W.  R.  757; 
In  re  Scowby,  (1897)  i  Ch.  741,  66  L. 
J.  Ch.  327,  76  L.  T.  N.  S.  363,  holding 
that  although  the  court  has  no  juris- 
diction to  alter  or  vary  an  order  passed 
and  entered,  it  may  make  a  supple- 
mental order,  such  as  one  directing 
that  the  party  benefited  by  the  previous 
order  shall  not  be  entitled  to  receive 
any  benefit  under  it  except  on  certain 
conditions. 

Court  and  Chamber  Orders.  —  An  order 
of  a  judge  at  chambers  is  subject  to  be 
reviewed,  corrected,  and  controlled  by 
the  court  into  which  such  order,  or  the 
cause  in  which  it  is  made,  is  return- 
able. Owens  V.  Owens,  Hard.  (Ky.) 
162;  Ashe  V.  Moore,  2  Murph.  (N.  Car.) 
383.  And  on  the  other  hand  it  has 
been  held  that  a  judge  at  chambers 
may  rescind  an  order  made  by  him 
while  sitting  as  a  court.  Yancey  v. 
Tallman,  i  McCord  (L.  S.  Car.)  474. 
See  also  infra,  VII.  i.  b.  What  Court 
or  Judge. 

1.  Union  Mills  First  Nat.  Bank  v. 
Clark,  42  Hun  (N.  Y.)  92;  and  see  full 
collection  of  authorities  upon  this 
point  in  article  Motions,  vol.  14,  p. 
70. 

2.  Ashe  V.  Moore,  2  Murph.  (N.  Car.) 
383.     And  see: 

California.  —  People  v.  Curtis,  113 
Cal.  68;  Wunderlin  v.  Cadogan,  75 
Gal.  617. 


New  York.  —  Barton  v.  Butts,  32 
How.  Pr.  (N.  Y.  Supreme  Ct.)  456; 
Union  Mills  First  Nat.  Bank  v.  Clark, 
42  Hun  (N.  Y.)  92;  Smith  v.  Spalding, 
3  Robt.  (N.  Y.)  615;  White  v.  Munroe, 
33  Barb.  (N.  Y.)  654;  Belmont  v.  Erie 
R.  Co.,  52  Barb.  (N.  Y.)  637;  Simson 
V.  Hart,  14  Johns.  (N.  Y.)  63;  Wilcox 
V.  Harris,  59  How.  Pr.  (Monroe  County 
Ct.)  262;  Mojarrieta  v.  Saenz,  80  N.  Y, 
554;  Hunt  V.  Wallis,  6  Paige  (N.  Y.) 
371;  People  V.  Tarbell,  17  How.  Pr. 
(N.  Y.  Supreme  Ct.)  120;  CoflSn  "v. 
Lesster,  36  Hun  (N.  Y.)  347. 

Wisconsin.  —  Matter  of  Fisher,  15 
Wis.  511. 

England.  —  Sillen  v.  Holloway,  14  C. 
B.  N.  S.  336,  108  E.  C.  L.  336. 

An  order  made  upon  motion  may  be 
discharged  or  varied  upon  motion. 
Fanning  v.  Dunham,  4  Johns.  Ch.  (N. 
Y.)  35;  Belmont  v.  Erie  R.  Co.,  52 
Barb.  (N.  Y.)  637,  wherein  it  was  said 
to  be  well  settled  that  whatever  could 
be  done  upon  motion  to  the  court 
might,  by  the  court,  upon  further  mo- 
tion, be  altered,  modified,  or  wholly 
undone. 

An  Order  Beversing  a  Judgment  and 
Dismissing  the  Complaint  may  be 
amended  so  as  to  order  a  new  trial. 
Giles  V.  Austin,  34  N.  Y.  Super.  Ct. 
540. 

Modification  of  Order  Defined.  —  A 
modification  of  an  order  is  some  quali- 
fication of  it  less  than  an  entire  re- 
versal, or  some  addition  to  it.  Lear- 
month  V.  Veeder,  11  Wis.  138. 

The  Entry  in  Wrong  Form  of  an  order 
does  not  deprive  the  court  of  power  to 
resettle  the  order  or  enter  afresh  order 
in  the  proper  form.  U.  S.  Life  Ins. 
Co.  V.  Jordan,  21  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  330,  citing  Smith  v.  Rath- 
bun.  88  N.  Y.  660. 

Amendment  by  Clerk,  —  The  clerk  of 
the  court  may  amend  an  entry  made 
by  him  in  his  minutes  so  as  to  correct 
an  error  therein  and  conform  the  entry 
to  the  decision  made  by  the  court. 
Smith  V.  Coe,  7  Robt.  (N.  Y.)  477. 

3.  California. — Ex  p.  Hartman,  44 
Cal.  32. 

Colorado.  —  Owen  v.  Going,  7  Colo.  85. 
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has  been  held  that  the  power  exists  and  may  be  exercised  at  any 
time,  even  after  expiration  of  the  term/  provided  the  proceed- 
ings are  still  in  fieri,  and  no  final  judgment  or  order  has  been 
entered  putting  the  case  out  of  court.* 


Illinois.  —  Mellon  v.  People,  59  111. 
App.  467. 

Kansas.  —  Lament  v.  Williams,  43 
Kan.  558;  Mudge  v.  Hull,  56  Kan.  314. 

Missouri.  —  State  v.  Bragg,  63  Mo. 
App.  22. 

Texas.  —  Seaton  v.  Brooking,  i  Tex. 
App.  Civ.  Cas.,  §  1041;  Hinzie  v. 
Ward,  I  Tex.  App.  Civ.  Cas.,  §  1314; 
Bartley  v.  Conn,  4  Tex.  Civ.  App.  299. 

Wisconsin.  —  Servatius  v.  Pickel,  30 
Wis.  507. 

As  a  General  Bole,  a  court  has  entire 
control  over  its  own  orders  and  judg- 
ments, and  may  vacate  and  modify 
them  at  any  time  during  the  same 
term.  Servatius  v.  Pickel,  30  Wis.  507, 
holding  that  a  court  may  modify  an 
order  changing  the  place  of  trial  at  the 
same  term  by  directing  it  to  be  sent  to 
a  different  county.  To  the  same  effect 
see  State  v.  Bragg,  63  Mo.  App.  22; 
Mudge  V.  Hull,  56  Kan.  314.  So  an 
order  of  continuance  may  be  set  aside 
and  the  case  ordered  to  stand  for  trial 
at  the  same  term.  Lamont  v.  Wil- 
liams, 43  Kan.  558. 

1.  Illinois.  —  Culver  v.  Cougle,  165 
111.  417;  Mowatt  V.  Cole,  59  111.  App. 
345;  Kinne  v.  Schumacher,  65  111.  App. 
342;  Campbell  v.  Powers,  139  111.  128; 
Hayes  v.  Caldwell,  10  111.  33;  Gage  v. 
Rohrbach,  56  111.  262;  March  v.  May- 
ers, 85  111.  177;  Ft.  Dearborn  Lodge 
No.  214  V.  Klein,  115  111.  177;  Avery  v. 
Swords,  28  111.  App.  202;  Marine  Bank 
Co.  V.  Mailers,  58  111.  App.  232;  Ives 
V.  Hulce,  17  111.  App.  30;  Horner  v. 
Horner,  37  111.  App.  199. 

Massachusetts.  —  Park  v.  Johnson,  7 
Allen  (Mass.)  378. 

Mississippi.  —  Pattison  v.  Josselyn, 
43  Miss.  373. 

Washington.  —  Greene  v.  Williams, 
13  Wash.  674,  decided  under  2  Hill's 
Annot.  Code  Wash.,  1891,  §  1393, 
which  confers  the  authority  in  express 
terms. 

Where  a  suit  is  dismissed  without 
costs  in  a  case  where  it  should  have 
been  dismissed  with  costs,  the  court 
may,  after  the  expiration  of  the  term 
at  which  the  dismissal  was  made,  enter 
an  order  nunc  pro  tunc  providing  that 
such  dismissal  shall  be  at  the  plain- 
tiff's costs.     Marine  Bank  Co.  v.  Mai- 


lers, 58  111.  App.  232  {citing  Ives  v. 
Hulce,  17  111.  App.  30;  Horner  v.  Hor- 
ner, 37  111.  App.  199]. 

But  even  an  interlocutory  order 
should  not  be  set  aside  or  modified  at 
a  subsequent  term  by  a  different  judge, 
unless  such  action  is  reasonably  neces- 
sary to  the  due  administration  of  jus- 
tice. Avery  v.  Swords,  28  111.  App. 
202. 

Petition  or  Bill  of  Beview.  —  In  Mat- 
ter of  Young,  3  Md.  Ch.  461,  it  was 
held  that  an  order  would  be  considered 
as  enrolled  after  a  term  had  intervened 
since  it  was  made,  and  that  therefore 
it  could  be  revoked  only  on  a  bill  of  fe- 
view  for  error  apparent,  or  because  a 
new  matter  discovered,  and  not  by 
petition. 

The  Becord  May  Be  Amended  After  Ex- 
piration of  the  Term  so  as  to  speak  the 
truth  as  to  what  was  actually  done  at 
a  former  term.  Culver  v.  Cougle,  165 
111.  417;  Chicago  Title,  etc.,  Co.  v. 
Chicago,  etc.,  R.  Co.,  58  111.  App.  388; 
Hegeler  v.  Henckell,  27  Cal.  495.  And 
see  article  Records,  wherein  this  sub- 
ject will  be  fully  discussed.  But  this 
amendment  of  the  record  is  a  different 
thing  from  the  amendment  or  correc- 
tion of  the  order  itself. 

2.  Illinois.  —  Culver  v.  Cougle,  165 
111.  417;  Mowatt  V.  Cole,  59  111.  App. 
345;  Campbell  v.  Powers,  139  111.  128; 
Union  Nat.  Bank  v.  Doane,  140  111.  193. 

Massachusetts.  —  Park  v.  Johnson,  7 
Allen  (Mass.)  378. 

South  Carolina.  —  Tindal  v.  Tindal, 
I  S.  Car.   III. 

Interlocutory  Orders  may  at  any  time 
during  the  progress  of  the  cause  be  re- 
voked or  amended.  Matter  of  Rose.  80 
Cal.  170;  Dunne's  Estate,  53  Cal.  631; 
Runyon's  Estate,  53  Cal.  196;  Waring 
V.  Turton,  44Md.  535;  Barth  v.  Rosen- 
feld,  36  Md.  604;  Pattison  v.  Josselyn, 
43  Miss.  373;  Belmont  v.  Erie  R.  Co., 
52  Barb.  (N.  Y.)  637. 

A  Decree  Beqtiiring  Money  to  Be  Paid 
into  Court,  enjoining  the  defendants 
from  further  proceedings  at  law,  and 
requiring  them  to  interplead  and  an- 
swer, is  interlocutory,  and  at  all  times, 
prior  to  a  final  decree,  subject  to  re- 
vision and  alteration,  and  may  be 
rescinded   as    being   improvident  and 
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Consent  Orders.  —  The  power  to  vacate  or  amend  consent  orders 
rests  upon  somewhat  different  considerations,  and  has  been 
already  discussed  in  a  previous  section  of  this  article.* 

b.  What  Court  or  Judge.  —  it  is  a  General  Euie  of  great 
importance  to  the  due  and  orderly  administration  of  justice  that 
one  judge  has  no  authority  to  vacate  or  reconsider  orders  made 
by  another  judge  of  only  co-ordinate  jurisdiction.*     The  proper 


premature.  Barth  v.  Rosenfeld,  36 
Md.  604. 

A  Final  Order  cannot  be  amended  or 
vacated  after  expiration  of  the  term. 
Turner  v.  Johnson,  18  Ky.  L.  Rep.  202, 
(Ky.  1896)  35  S.  W.  Rep.  923;  Potter  v. 
Jennman,  4  Ohio  Dec.  444,  holding 
that  a  final  order  cannot  be  set  aside 
at  a  subsequent  term  except  as  pro- 
vided by  the  Rev.  Stat.  Ohio,  1894, 
§^  5354-5365;  Reg.  V.  Hearts  of  Oak 
Friendly  Soc,  14  L.  T.  N.  S.  360. 

In  M'CoUum  v.  Massey,  2  Bailey  L. 
(S.  Car.)  606,  it  was  held  that  an  order 
for  security  for  costs  by  a  given  day, 
and  that  the  plaintiff  be  nonsuited  if  the 
request  is  not  complied  with,  is  final 
after  the  expiration  of  the  time  limited. 
Until  then  it  may  be  modified  in  any 
shape  by  any  judge.  But  if  the  order  is 
not  complied  with  the  defendant  may 
sign  judgment  of  nonsuit,  and  after 
that  it  is  clear  that  the  case  is  out  of 
court,  and  no  judge  possesses  the 
power  to  restore  it  to  its  former  status. 

To  the  same  effect  see  Fonville  v. 
Richey,  2  Rich.  L.  (S.  Car.)  10;  Burke 
r.  Dillingham,  8  Rich.  L.  (S.  Car.)  256; 
McKellar  v.  Parker.  29  S.  Car.  237; 
Bomar  v.  Asheville,  etc.,  R.  Co.,  30  S. 
Car.  450;  Cummings  v.  Wingo,  31  S. 
Gar.  427,  follo7ving  Bomar  z/.  Asheville, 
etc.,  R.  Co.,  30  S.  Car.  450,  and  dis- 
tinguishing Williams  v.  Connor,  14  S. 
Car.  621,  upon  the  ground  that  the 
order  in  the  latter  case  requiring 
security  for  costs  imposed  no  penalty 
for  noncompliance  with  its  terms;  that 
it  did  not  provide  that  the  plaintiffs  on 
failing  to  comply  should  be  nonsuited; 
and  that  it  did  not  authorize  the  entry 
of  a  judgment  and  was  not,  therefore, 
final  in  its  character. 

The  Behearing  or  Renewal  of  a  motion 
amounts  to  a  vacation  of  the  order  en- 
tered upon  the  former  motion.  For  a 
full  discussion  of  this  subject  see 
article  Motions,  vol.  14,  p.  70. 

Effect  of  Appeal.  —  The  County  Court 
in  New  York  has  no  power  to  set  aside 
its  order  after  it  has  been  affirmed  on 
appeal.  Matter  of  Folts  Street,  29  N, 
Y.  App.   Div.  69. 


The  Supreme  Court  in  New  York  has 
power  to  make  its  record  declare  the 
truth  as  to  its  judgment,  notwithstand- 
ing an  appeal  to  the  Court  of  Appeals. 
The  record  of  the  decision  of  the  gen- 
eral term  after  appeal  continues  so  far 
under  its  control  that  it  may  be 
amended  to  conform  to  the  decision 
actually  made.  National  City  Bank  v. 
New  York  Gold  Exch.  Bank,  97  N.  Y. 
645  [distinguishing  Hamlin  v.  Sears,  82 
N.  Y.  327];  Buckingham  f.  Dickinson, 
'54  N.  Y.  682;  Guernsey  v.  Miller,  80  N. 
Y.   181. 

In  Wisconsin  the  Circuit  Court  has 
jurisdiction  to  correct  an  order  made 
by  it  so  as  to  make  it  correspond  with 
the  order  as  announced,  even  after  an 
appeal  has  been  taken  therefrom  and  a 
return  has  been  made  to  the  Supreme 
Court.  Kelly  v.  Chicago,  etc.,  R.  Co., 
70  Wis.  335. 

1,  See  supra,  II.  4.  c.  Consent  Orders. 

2,  Kamp  v.  Kamp,  59  N.  Y.  212; 
Cayuga  County  Bank  v.  Warfield,  13 
How.  Pr.  (N.  Y.  Supreme  Ct.)  439; 
Swift  V.  Wylie,  5  Robt.  (N.  Y.)  641 ; 
Livingston's  Petition,  2  Abb.  Pr.  N.  S. 
(N.  Y.  Ct.  App.)i;  Finelite  v.  Finelite, 
(Supreme  Ct.)  41  N.  v'.  St.  Rep.  158,  61 
Hun  (N.  Y.)  626;  In  re  National  Trust 
Co.,  4  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  203;  State  V.  Price,  35  S.  Car.  273; 
Warren  v.  Simon,  16  S.  Car.  362; 
Henry  v.  Hilliard,  120  N.  Car.  480. 

But  such  an  order  cannot  be  disre- 
garded, and  it  seems  it  can  be  corrected 
only  upon  appeal,  or  by  the  same  jus- 
tice who  made  it  upon  a  motion  before 
him  for  that  purpose.  Swift  v.  Wylie, 
5  Robt.  (N.  Y.)  641. 

Qnalification  of  Bnle.  —  "  The  opinion 
which  we  had  occasion  so  often  to  ex- 
press, that  one  judge  cannot  overrule 
or  reverse  an  order  made  by  another, 
seems  not  to  be  well  understood.  The 
judges  of  the  same  court  are  all  equal 
and  co-ordinate  as  to  the  powers  which 
they  possess.  An  appeal  cannot,  there- 
fore, be  made  from  one  to  another,  as 
neither  has  the  power  of  revision  or 
control  over  the  decisions  of  the  other. 
But  where  one  makes  an  order  which. 
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remedy  is  either  to  appeal  from  the  order  complained  of,  or  to 
move  before  the  judge  who  made  the  order,  or  held  the  court  at 
which  it  was  made,  to  reconsider  or  vacate  it.* 

The  Eule  Does  Not  Apply,  however,  where  the  court  which  made  the 
order  was  entirely  without  jurisdiction,  and  the  order  is  therefore 
void.*  Nor  does  it  apply  to  default  orders,  for,  as  such  orders 
are  taken  as  a  matter  of  course,  there  is  no  judicial  decision  made 
within  the  meaning  of  the  rule  that  one  judge  should  not  review 
the  orders  of  another.' 

The  Court  Has  Power,  however,  to  reconsider  or  vacate  a  chamber 
order,  although  held  by  a  different  judge  from  the  one  who  made 
the  order.*  So.  also,  a  court  order  made  at  a  term  held  by  one 
judge  may  be  modified  or  vacated  at  a  subsequent  term  held  by 
another  judge,  as  both  orders  are  properly  the  acts  of  the  same 
court  and  not  of  the  different  judges.*     But  it  is  only  in  very 


in  the  ordinary  course  of  the  adminis- 
tration of  justice,  may  come  before  an- 
other, each  has  an  equal  power  over 
the  subject  matter,  and  may,  therefore, 
modify,  enlarge,  or  rescind  such  an 
order,  as  circumstances  may  require." 
Perry  v.  Williams,  i  Bailey  L.  (S. 
Car.)  II. 

A  Different  Phase  of  This  Same  Question 
is  presented  in  the  determination  of 
the  place  where  a  motion  for  relief 
against  an  order  must  be  made.  This 
aspect  of  it  is  considered  in  the  article 
Motions,  vol.  14,  p.  70,  wherein  some 
peculiar  rules  relating  to  the  organiza- 
tion of  the  courts  in  AVw  York  are  also 
noticed.  The  considerations  there  ex- 
plained are  equally  applicable  here. 

1.  People  V.  National  Trust  Co.,  31 
Hun  (N.  Y.)  20;  Finelite  v.  Finelite,  61 
Hun  (N.  Y.)  626.  41  N.  Y.  St.  Rep.  158; 
Swift  V.  Wylie,  5  Robt.  (N.  Y.)  641. 

The  Court  or  Judge  M^ing  the  Order  is 
the  proper  court  or  judge  to  set  it 
aside.  Page  v.  Page,  77  Cal.  83;  Hart 
V.  Butterfield,  3  Hill(N.  Y.)455;  Moore 
V.  Merritt,  9  Wend.  <N.  Y.)482;  Bige- 
low  V.  Heaton,  2  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  207;  Cowman  v.  Lovett,  10 
Paige  (N.  Y.)  559. 

2.  Kamp  v.  Kamp,  59  N.  Y.  212,  re- 
versing^ 37  N.  Y.  Super.  Ct.  241.  See 
also  Kerr  v.  Kerr,  59  How.  Pr.  (N.  Y. 
C.  PI.)  255;  Rockwell  V.  Carpenter,  25 
Hun  (N.  Y.)  529. 

3.  Thompson  z\  Erie  R.  Co.,  9  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  233; 
Bolles  V.  Duff,  56  Barb.  (N.  Y.)  567. 

4.  Hart  v.  Butterfield,  3  Hill  (N.  Y.) 
455;  Matter  of  Brake,  59  How.  Pr.  (N. 
Y.  Supreme  Ct.)  329;  McMahon  v. 
Brooklyn  City  R.  Co.,  20  N.  Y.  Wkly. 


Dig.  404;  Cayuga  County  Bank  v. 
Warfield,  13  How.  Pr.  (N.  Y.  Supreme 
Ct.)  439;  Woodruff  V.  Fisher,  17  Barb. 
(N.  Y.)  224;  Lindsay  v.  Sherman,  5 
How.  Pr.  (N.  Y.  Supreme  Ct.)  308,  i 
Code  Rep.  N.  S.  (N.  Y.)  25;  Blake  v. 
Locy,  6  How.  Pr.  (N.  Y.  Supreme  Ct.) 
108;   Mason  v.  Cromwell,  3  Okla.  240. 

Dissolution  of  Temporary  Injunction.  — 
A  circuit  judge  in  open  court  has  juris- 
diction to  dissolve  a  temporary  injunc- 
tion granted  by  another  judge  ex  parte. 
Bouknight  v.  Davis,  33  S.  Car.  410; 
and  see  article  Injunctions,  vol.  10,  p. 
1032. 

6.  Belmont  v.  Erie  R.  Co.,  52  Barb. 
(N.  Y.)  637;  Price  v.  Price,  22  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  299;  Selden 
V.  Christophers,  i  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)272;  Bolles  v.  Duff,  56  Barb. 
(N.  Y.)  567;  Riggs  V.  Pursell,  74  N.  Y. 
370;  Easton  v.  Pickersgill,  75  N.  Y. 
599.  But  compare  Finelite  v.  Finelite,  6r 
Hun  (N.  Y.)  626,  41  N.  Y.  St.  Rep.  158; 
McCrady  v.  Jones,  36  S.  Car.  136; 
Lawton  z.  Perry,  45  S.  Car.  319. 

"  Until  the  Further  Order  of  the  Court." 
—  An  order  limited  to  be  of  force  only 
until  the  further  order  of  the  court  may 
be  vacated  at  a  succeeding  term  held 
by  a  different  judge.  State  v.  Price,  35 
S.  Car.  273;  Bouknight  v.  Davis,  33  S. 
Car.  410. 

Limitation  on  Power  of  Amendment.  — 
In  Wingrove  v.  German  Sav.  Bank,  2 
N.  Y.  App.  Div.  479,  it  was  held  that  a 
judge  at  one  term  of  court  could  not 
amend  an  order  made  by  a  different 
judge  at  a  previous  term  of  court,  by 
incorporating  therein  directions  relat- 
ing to  matters  as  to  which  no  decision 
was  made  by  the  court  when  the  order 
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exceptional  and  extreme  cases  that  this  will  be  done.* 

c.  When  Exercised  —  Discretion  of  court.  —  Whether  or  not  the 
power  to  vacate  or  amend  shall  be  exercised  in  any  particular 
case  rests  largely  in  the  discretion  of  the  court  or  judge.* 

Orders  Granted  by  Full  Bench.  —  When  the  order  was  granted  on 
argument  before  a  full  bench,  very  slight  reasons  will  induce  less 
than  a  full  bench  to  refuse  to  vacate  it.' 

Findings  on  Conflicting  Facts.  —  An  order  will  seldom  be  disturbed 
merely  because  based  on  findings  of  facts  which  may  seem  to  be 
against  the  weight  of  evidence.* 

Delay  in  Making  the  Motion  is  sufficient  ground  for  denying  the 
application.' 

The  Usual  Grounds  for  vacating  or  amending  orders  are  improvi- 
dence, mistake,  or  inadvertence  in  making  them,®  or  fraud  and 


was  originally  granted-  The  court 
said:  "  It  is  difficult  to  see  upon  what 
theory  or  basis  the  court  could  amend 
an  order  made  at  a  previous  court  held 
by  another  judge  in  the  manner  at- 
tempted to  be  done  here.  No  such 
relief  appears  to  have  been  asked  for 
by  the  original  order,  and  the  judge 
granting  the  original  motion  is  made 
to  decide  a  question  which  never  was 
presented  to  him.  While  it  may  be 
true  that  an  order  may  be  amended  to 
conform  to  a  decision,  it  is  somewhat 
difficult  to  understand  how  an  order 
can  be  amended  so  as  to  make  the 
court  rule  upon  a  question  which  has 
never  been  presented  to  it." 

1.  Mayer  v.  Apfel,  2  Sweeny  (N.  Y.) 

729. 

2.  Lillard  v.  Whittaker,  3  Bibb  (Ky.) 
92;  Belmont  v.  Erie  R.  Co..  52  Barb. 
(N.  Y.)  637;  Holmes  v.  Rogers,  (Su- 
preme Ct.)  18  N.  Y.  St.  Rep.  652;  Ross 
V.  Wigg.  6  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  268;  Fowble  V.  Walker,  4 
Ohio  64;  Baker  z/.  Baker,  51  Wis.  549. 

This  Discretion  Is  Not  Arbitrary,  but  it 
will  not  be  controlled  unless  it  is 
abused.  Fowble  v.  Walker,  4  Ohio  64; 
Baker  v.  Baker,  51  Wis.  549,  wherein, 
without  any  proof  of  a  change  in  the 
condition  of  the  parties  or  the  condition 
of  an  estate,  a  judge  set  aside  an  or- 
der allowing  a  widow  a  certain  sum 
monthly,  and  made  another  order 
allowing  a  gross  sum  which  would  not 
only  greatly  diminish  the  allowance 
but  also  have  a  retroactive  effect;  this 
was  held  to  be  an  abuse  of  discretion. 

3.  Dav  V.  Wilber,  2  Cai.  (N.  Y.)  251. 

4.  Roche  V.  Ward,  7  How.  Pr.  (N.  Y. 
Supreme  Ct.)  416. 

The  decision  of  a  judge  that  the  facts 


which  authorize  a  provisional  remedy 
exist  is  like  that  of  a  jury  on  the 
weight  of  evidence  —  conclusive;  and 
if  there  was  legal  evidence  another 
judge  should  rot  vacate  the  order  upon 
the  ground  that  such  evidence  was  in- 
sufficient. Courter  v.  McNamara,  9 
How.  Pr.  (N.  Y.  Supreme  Ct.)  255. 

5.  Schachne  v.  Kayser,  66  How.  Pr. 
(N.  Y.  Supreme  Ct.)  395,  wherein  a 
motion  to  vacate  an  order  of  arrest  for 
insufficiency  of  the  affidavits  upon 
which  it  had  been  granted  was  denied 
upon  the  ground  that  such  a  motion 
cannot  be  delayed  until  the  action  is 
ready  for  trial. 

After  the  Time  for  Appealing  Has  Ex- 
pired, an  order  settling  issues  foi"  trial. 
Strong  V.  Strong,  i  Abb.  Pr.  N.  S.  (N. 
Y.  Super.  Ct.)  233;  or  directing  a  re- 
settlement of  a  case,  which  resettle- 
ment has  been  had,  Hallgarten  v. 
Eckert,  3  Thomp.  &  C.  (N.  Y.)  102;  will 
not  be  vacated. 

6.  Wunderlin  v.  Cadogan,  75  Cal. 
617;  Anderson  v.  Smith,  2  Mackey  (D. 
C.)  I;  Fisher  v.  Savannah  Guano  Co., 
97  Ga.  473;  Barthc.  Rosenfeld,  36  Md. 
604;  Gould  V.  Root,  4  Hill  (N.  Y.)  554; 
American  Hosiery  Co.  v.  Riley,  12 
Abb.  N.  Cas.  (Brooklyn  City  Ct.)  329; 
Schlumpf  V.  Downes,  2  N.  Y.  Wkly.  Dig. 
41,  holding  that  an  order  made  upon 
unfounded  allegations  of  fact  which, 
had  they  been  true,  would  have  sus- 
tained it,  is  not  improvidently  granted. 

A  Mistake  of  the  Clerk  in  drawing  up 
a  rule  may  be  amended  on  application 
to  the  court,  Hegeler  v.  Henckell,  27 
Cal.  495 ;  or  the  rule  may  be  discharged 
and  vacated.  People  v.  Curtis,  113 
Cal.  68;  Brooks  v.  Weston,  8  Moo.  87, 
17  E.  C.  L.  102. 
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artifice,*  or  irregularity  in  the  proceedings  upon  which  they  were 
founded.* 

Void  Orders  may  be  either  vacated  on  application  to  the  court  or 
disregarded.' 

WoDcompliance  with  the  Terms  of  a  conditional  order  is  ground  for 
vacating  the  order.* 

An  Order  Will  Not  Be  Vacated  ordinarily  in  the  absence  of  new  facts 
or  reasons,*  unless  such  objections  could  not  have  been  urged 


1.  Page  V.  Page,  77Cal.  83;  Gould  v. 
Root,  4  Hill  (N.  Y.)  554;  Matter  of 
Fisher,  is  Wis.  511;  Baker  v.  Baker, 
51  Wis.  549;  Rex  7K  Page,  2  Kenyon  272. 

The  Sappression  of  Material  Facts  in  ob- 
taining an  ex  parte  order  is  ground  for 
vacating  such  order.  Morehouse  v. 
Yeager,  41  N.  Y.  Super.  Ct.  306;  Atkin 
V.  Moran,  6  Ir.  Eq.  Rep.  79. 

2.  Gould  V.  Root,  4  Hill  (N.  Y.)  554; 
Johnston  v.  Bloomer,  3  Edw.  Ch.  (N. 
Y.)  328;  Osgood  V.  Joslin,  3  Paige  (N, 
Y.)  195;  Long  V.  Cole,  74  N.  Car.  267; 
Matter  of  Fisher,  15  Wis.  511;  Baker 
V.  Baker,  51  Wis.  549. 

Noncompliance  with  Statutes  or  Rules 
of  Court  regulating  the  proceedings  is 
ground  for  vacating  the  order.  Curtis 
V.  Greene,  28  Hun  (N.  Y.)  294;  Ross  v. 
Wigg,  6  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  268;  Code  Civ.  Pro.  N.  Y.,  1891, 
§  1304.  But  see  Schachne  v.  Kayser, 
66  How.  Pr.  (N.  Supreme  Ct.)  395; 
Woodward  v.  Stearns,  10  Abb.  Pr.  N. 
S.  (N.  Y.  C.  PI.)  399;  Brash  v.  Wie- 
larsky,  36  How.  Pr.  (N.  Y.  Super.  Ct.) 

253. 

Failure  to  decide  a  motion  within 
twenty  days  as  required  by  the  New 
York  Code  of  Procedure,  §  401,  subd. 
8,  is  not  ground  for  vacating  an  order 
made  after  that  time,  as  the  statute  is 
directory  and  not  mandatory.  The 
proper  remedy  is  by  mandamus  to  th^ 
judge.  Hj?f)fel  v.  Schoemig,  34  N.  Y. 
Super.  Ct.  476. 

It  is  discretionary  with  the  court 
whether  or  not  to  vacate  an  order  of 
arrest  for  noncompliance  with  a  rule  of 
court  requiring  affidavits  for  such  an 
order  to  specify  whether  or  not  any  pre- 
vious application  had  been  made  for 
such  order.  Ross  v.  Wigg,  6  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  268. 

Want  of  Notice  of  the  proceedings  is 
a  sufficient  ground.  Coburn  v.  Pacific 
Lumber,  etc.,  Co.,  46  Cal.  31;  State  v. 
Parker,  7  S.  Car.  235,  wherein  an  order 
made  by  the  court  sua  sponte,  and  with- 
out notice  to  the  party  prejudiced,  was 
set  aside. 


Nonconformity  to  the  Decision  is  ground 
for  vacating  the  order  or  amending  it 
so  as  to  make  it  conform.  Hunt  v. 
Wallis,  6  Paige  (N.  Y.)  371. 

InsufiS.cienc7  of  the  Affidavits  is  a  suffi- 
cient ground.  Matter  of  Griswold,  13 
Barb.  (N.  Y.)  412. 

Waiver  of  Irregularity.  —  An  order  or 
proceeding  simply  irregular  will  not  be 
canceled  where  the  other  side,  having 
knowledge  of  the  irregularity,  quietly 
allows  the  opponent  to  proceed  under 
it.  The  rule  is  otherwise  in  the  case 
of  a  void  order,  as  nothing  can  make  it 
valid.  Johnston  v.  Bloomer,  3  Edw. 
Ch.  (N.  Y.)  328. 

3.  Kamp  v.  Kamp,  59  N.  Y.  212;  U.  S. 
Trust  Co.  V.  New  York,  etc.,  R.  Co.,  6 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  go, 
67  How.  Pr.  (N.  Y.)  390;  Hall  v.  U.  S. 
Reflector  Co.,  31  Hun  (N.  Y.)  609: 
Schultz  V.  Winter,  7  Nev.  130.  But  see 
Matter  of  Griswold,  13  Barb.  (N.  Y.) 
412;  Smith  v.  Coe,  7  Robt.  (N.  Y.)  477; 
New  Orleans  Mail  Co.  v.  Flanders,  12 
Wall.  (U.  S.)  130. 

It  Is  Discretionary  with  the  Court 
whether  it  will  set  aside,  on  motion,  an 
order  upon  the  ground  that  the  court 
had  no  jurisdiction  to  make  it,  or  will 
leave  the  moving  party  to  set  up  the 
invalidity  of  the  order  when  it  is  at- 
tempted to  be  enforced,  and  the  exer- 
cise of  this  discretion  is  not  reviewable 
in  the  Court  of  Appeals.  People  v. 
Brown,  103  N.  Y,  684;  Foote  v.  Lathrop, 
41  N.  Y.  358. 

4.  Blumenthal  v.  Kurth,  22  Mo.  173. 
But  see  Bayntun  v.  Bayntun,  i  C.  B. 
N.  S.  220,  87  E.  C.  L.  220. 

6.  Roby  V.  Title  Guarantee,  etc.,  Co., 
166  111.  336;  Greene  v.  Williams,  13 
Wash.  674. 

The  court  will  not  rescind  a  rule  on 
the  ground  that  at  the  time  of  the  argu- 
ment the  parties  omitted  to  state  a 
clause  of  a  particular  statute  which 
might  have  affected  the  decision.  Dil- 
lamore  v.  Capon,  8  Moo.  462,  i  Bing. 
398,  8  E.  C.  L.  565. 

Orders  entered  after  the  decision  of 
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against  the  original  order  by  reason  of  mistake,  surprise,  or 
excusable  neglect.*  But  a  party  will  seldom  be  relieved  against 
the  sheer  neglect  of  himself  or  counsel.*  Where  the  grounds  of 
the  application  are  explicitly  denied,  in  the  absence  of  further 
evidence  the  order  should  not  be  vacated.* 

2.  Appeal  or  Motion  to  Vacate.  —  Where  an  order  is  appealable, 
an 'appeal  or  a  motion  to  vacate  are  alternative  remedies,  and  a 
party  may  pursue  either  at  his  option.*  But  where  the  order  is 
not  appealable  a  motion  to  vacate  is  the  sole  remedy,  and  the 


motions  will  not  be  set  aside  to  try  new 
issues  then  raised  for  the  first  time. 
Below  V.  Robbins,  76  Wis.  600. 

If  the  Order  Was  Bight  at  the  Time  It 
Was  Made,  the  court  will  not  rescind  it 
in  consequence  of  the  occurrence  of 
subsequent  events.  Borradaile  v.  Nel- 
son, 14  C.  B.  655,  78  E.  C.  L.  655,  23 
L.  J.  C.  P.  159,  18  Jur.  431. 

1.  In  Long  V.  Cole,  74  N.  Car.  267, 
the  court  made  an  order  for  judgment, 
at  midnight,  during  the  absence  of  an 
adverse  party  who  had  no  notice  that 
the  court  was  in  session.  It  was  held 
that  such  order  might  be  opened  upon 
the  ground  of  surprise  or  excusable 
neglect. 

The  Test  of  whether  a  motion  to  open 
an  order  should  be  granted  is:  Have 
the  parties  making  the  motion  shown 
any  material  facts  which  were  not  pre- 
sented to  the  court  upon  the  previous 
motion?  and  if  they  have,  were  they,  so 
far  as  matters  then  existed,  prevented 
from  bringing  them  to  the  notice  of  the 
judge  by  "  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect  "  ?  Belmont 
V.  Erie  R.  Co.,  52  Birb.  (N.  Y.)  637. 

2.  Matter  of  Peekamose  Fishing 
Club,  5  N.  Y.  App.  Div.  284;  Fowble 
V.  Walker,  4  Ohio  64. 

In  Charlton  v.  Burfitt,  I  M.  &  Scott 
450,  28  E.  C.  L.  268,  the  court  refused 
to  open  a  rule  which  had  been  made 
absolute  without  cause  shown,  upon  an 
affidavit  of  the  attorney  to  the  effect 
that  he  had  understood  the  rule  to  be 
absolute  in  the  first  instance. 

Absence  of  Counsel  is  no  ground  for 
vacating  at  a  subsequent  term  a  rule 
regularly  and  fairly  obtained.  Hildrith 
V.  Harvey,  2  Johns.  Cas.  (N.  Y.)  221. 

3.  Ross  V.  Wigg,  6  Civ.  Pro.  Rep.  (N. 
Y.  Supreme  Ct.)  263,  34  Hun  (N.  Y.) 
192;  Butler  V.  Mcllvaine.  31  How.  Pr. 
(N.  Y.  Super.  Ct.)  379;  Miller  v.  Mc- 
Cullough,  19  Pa.  Co.  Ct.  Rep.  341,  6 
Pa   Dist.  Rep.  557. 

4.  Pitt  V.  Davison,  37  Barb.  (N.  Y.) 


97;  Wilk'ison  v.  Tiffany,  4  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  98. 

An  appellant  moving  to  vacate  the 
order  frum  which  he  has  appealed  is 
not  required  to  withdraw  his  appeal  in 
the  meantime,  nor  will  the  fact  that  an 
appeal  from  the  order  granted  on  the 
former  motion  has  been  taken  prevent 
an  application  to  open  such  order  from 
being  entertained.  Belmont  v.  Erie 
R.  Co.,  52  Barb.  (N.  Y.)  637. 

An  Order  Made  by  a  Judge  Out  of  Court 
may  be  set  aside  by  the  court  on  mo- 
tion (see  supra,  VII.  i.  t.  IVhat  Court 
or  Judge),  and  the  New  York  Code  of 
Procedure,  §  350,  which  allows  certain 
orders  made  by  a  judge  out  of  court 
upon  notice  to  be  entered  with  the  clerk 
and  to  be  appealed  from,  does  not  pre- 
clude this  remedy.  West  Side  Bank  v. 
Pugsley,  12  Abb.  Pr.  N.  S.  (N.  Y.  Ct. 
App.)  28,  47  N.  Y.  368. 

Contrary  View.  —  In  Lippincott  v. 
Westray,  6  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  74,  it  was  held  that  if  a 
court  had  no  right  to  make  the  order 
entered  for  want  of  jurisdiction  or  other 
cause,  the  error  should  be  corrected  by 
an  appeal  directly  from  the  order  and 
not  by  motion  to  resettle.  See  also 
Flaherty  v.  Flaherty,  5  Month.  L.  Bui. 
(N.  Y.)  74. 

In  San  Jose  v.  Fulton,  45  Cal.  316, 
the  court  said:  "  It  is  well  settled  that 
where  an  order  which  is  the  subject  of 
an  appeal  is  regularly  entered  in  a 
cause,  a  party  supposing  himself  to  be 
affected  thereby  is  not  ordinarily  at  lib- 
erty to  assail  it  by  means  of  a  subse- 
quent motion  to  set  it  aside,  but  is  held 
to  the  taking  of  an  appeal  therefrom 
within  the  time  limited  by  statute  for 
that  purpose." 

A  motion  to  vacate  may  amount  to  a 
renewal  of  the  former  motion  for  which 
leave  of  court  is  required,  and  if  such 
leave  is  refused,  it  would  seem  that  an 
appeal  is  the  sole  remedy.  See  Ron- 
dout  First  Nat.  Bank  v.  Hamilton,  50 
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appeal  must  be  taken  from  the  denial  of  this  motion,*  or  in 
proper  cases  the  point  may  be  saved  for  review  on  appeal  from 
the  final  judgment.* 

What  orders  are  appealable  is  discussed  in  the  article  on 
Appeals,  to  which  reference  is  made.* 

3.  Application  —  Motion.  —  The  application  to  vacate  or  modify 
an  order  should  be  by  motion,*  and  in  the  main  it  is  governed 
by  the  rules  and  practice  incident  to  all  other  m.otions.* 

Parties.  —  Any  one  interested  may  make  the  application.* 

Time.  —  The  motion  should  be  made  promptly,''  and  within  the 
time  limited  by  statute.** 

Notice.  —  Ex  parte  orders  may  be  vacated  without  notice.'     But 


How.    Pr.    (N.    Y.    Supreme   Ct.)   ii6. 
See  also  article  Motions,  vol.  14,  p.  70. 

1.  Ex  Parte  Orders  are  usually  not  ap- 
pealable, and  accordingly  the  proper 
remedy  is  to  move  on  notice  to  vacate 
such  order,  and  if  this  motion  is  denied 
to  appeal  from  such  order  of  denial. 
San  Jose  v.  Fulton,  45  Cal.  316;  Peo- 
ple V.  Buffalo,  30  Hun  (N.  Y.)  636; 
Matter  of  Johnson,  27  Hun  (N.  Y.)  538; 
Aldinger  v.  Pugh,  57  Hun  (N.  Y.) 
185;  Kelly  z.  Tay,  79  Hun  (N.  Y.)  541; 
Everitt  v.  Park,  88  Hun  (N.  Y.)  368. 

A  Chamber  Order  may  be  reviewed  on 
motion  to  vacate  made  to  the  court. 
Moore  v.  Cord,  13  Wis.  413;  Eaton  v. 
Gillett,  16  Wis.  546.  See  also  supra, 
Vn.  1.  b.   What  Court  or  Judge. 

In  Genesee  Bank  v.  Spencer,  15  How. 
Pi.  (N.  Y.  Supreme  Ct.)  14,  it  was  held 
that  the  proper  practice  to  get  rid  of  an 
order  improperly  made  by  a  judge  at 
chambers  is  to  move  the  court  to  set  it 
aside,  and  not  by  appeal. 

2.  Alexander  v.  Alexander,  120  N. 
Car.  472  \citing  Scroggs  v.  Stevenson, 
100  N.  Car.  354;  May  v.  Stimson  Lum- 
ber Co.,  119  N.  Car.  96]. 

In  Eaton  v.  Gillett,  16  Wis.  546,  it 
was  held  that  a  chamber  order  might 
be  reviewed  either  upon  motion  to  the 
court  to  set  it  aside  or  upon  appeal  from 
the  final  judgment. 

3.  See  article  Appeals,  vol.  2,  p.  i. 

4.  Belmont  v.  Erie  R.  Co.,  52  Barb. 
(N.  Y.)  637;  Fanning  v.  Dunham,  4 
Johns.  Ch.  (N.  Y.)  35;  Connor  v.  Frier- 
son,  98  Tenn.  183,  holding  that  the 
remedy  for  the  granting  of  an  interloc- 
utory order  coram  non  judice  is  to  have 
it  rescinded  in  the  action  and  that  no 
independent  suit  will  lie  to  impeach 
the  order. 

The  Court  of  Its  Own  Motion,  during 
the  continuance  of  the  term  in  a  crimi- 
nal  case,  may   modify  or  set  aside  an 


erroneous  order.  Ex  p.  Hartman,  44 
Cal.  32. 

So,  also,  it  may  set  aside  an  order 
prematurely  made  through  inadver- 
tence, as  where  it  is  made  before  the 
final  submission  of  the  motion.  Hall 
V.  Polack,  42  Cal.  218. 

5.  See  article  Motions,  vol.  14,  p.  70. 
The  Same  Formalities  Are  Beqoisite  to 

confer  jurisdiction  upon  a  judge  or 
court  to  amend  or  correct  an  order 
previously  granted  in  a  matter  in  liti- 
gation as  would  be  necessary  to  obtain 
an  order  in  the  first  instance.  Sim- 
mons V.  Simmons,  32  Hun  (N.  Y.)  551, 
holding  that  an  order  amending  a  pre- 
vious order  without  notice  to  or  con- 
sent of  the  party  affected  was  void. 

6.  Matter  of  Welch,  20  N.  Y.  App. 
Div.  412. 

The  Party  in  Whose  Favor  an  order 
was  entered  may  move  to  vacate  it. 
Dietz  V.  Farish,  43  N.  Y.  Super.  Ct.  87. 

But  a  Party  Brought  In  as  Successor  in 
Interest  of  the  original  plaintiff  cannot 
move  to  open  former  proceedings,  as 
he  is  bound  by  all  the  acts  of  his  pre- 
decessor. Thwing  V.  Thwing,  9  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  323,  18  How. 
Pr.  (N.  Y.)  458. 

7.  Matter  of  Peekamose  Fishing 
Club,  8  N.  Y.  App.  Div.  617,  40  N.  Y. 
Supp.  959,  wherein  a  motion  to  vacate 
an  order  was  denied  on  the  ground  of 
laches  where  it  was  not  made  until 
eight  months  after  the  entry  of  the 
original  order,  and  in  the  meantime  it 
had  been  affirmed  on  appeal. 

8.  Griffin  v.  Jorgenson,  22  Minn.  92; 
Bensley  v.  Ellis,  39  Cal.  309;  Greene 
V.  Williams,  13  Wash.  674. 

9.  Ward  v.  Sands,  10  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  60;  Morehouse  v. 
Yeager,  41  N.  Y.  Super.  Ct.  306;  Bruce 
V.  Delaware,  etc..  Canal  Co.,  8  How. 
Pr.  (N.  Y.  Supreme  Ct.)  440. 
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orders  made  upon  notice  should,  ordinarily,  be  vacated  only 
upon  notice.* 

The  Belief  Granted  should  ordinarily  be  limited  to  opening  the 
judgment.*  But  a  motion  to  open  an  order  and  for  the  relief  to 
which  the  moving  party  deems  himself  entitled  may  be  combined, 
and  it  rests  in  the  discretion  of  the  court  whether  or  not  both 
branches  of  the  motion  shall  be  heard  together.^ 

Eenewai,  —  A  motion  to  vacate  cannot  be  renewed  without 
leave. "* 

4.  Effect  of  Vacating.  —  Where  an  order  is  vacated  the  effect  is 
the  same  as  if  such  order  had  never  existed.* 

Vacating  a  Vacatur  operates  as  a  revival  of  the  order  previously 
vacated.* 


An  order  made  without  notice  to  the 
other  party  may  be  set  aside  without 
notice  to  the  party  who  procured  it. 
Coburn  v.  Pacific  Lumber,  etc.,  Co.,  46 
Cal.  3T. 

An  Order  by  the  Court  Sua  Sponte,  in- 
serting additional  provisions  in  the 
previous  order,  is  .void  when  made 
without  notice  to  or  consent  of  the  par- 
ties. Simmons  v.  Simmons,  32  Hun 
(N.  Y.)  551. 

1.  See  generally,  as  to  the  require- 
ments of  a  notice  of  motion,  the  article 
Motions,  vol.  14,  p.  70. 

2.  Belief  Not  Incident  to  Motion.  — 
Thus  a  motion  to  vacate  an  order  of 
arrest  does  not  embrace  a  motion  to  re- 
fuse the  bail,  and  it  is  improper  to 
make  such  an  order,  as  such  relief  in- 
volves a  distinct  and  independent  ap- 
plication resting  upon  different  facts. 
Smith  V.  Spalding,  30  How.  Pr.  (N.  Y. 
Super.  Ct.)  339,  cited  with  approval  to 
the  same  point  in  Heymann  v.  Mittel- 
staedt,  (Supreme  Ct.)  2  N.  Y.  St.  Rep. 

645. 

So  on  a  motion  by  a  defendant  to  set 
aside  a  judgment  for  want  of  jurisdic- 
tion, it  is  improper  for  the  court  to 
make  an  order  on  the  hearing  after 
denying  such  motion  setting  aside  an 
ex  parte  ord&r  obtained  by  the  defend- 
ant extending  his  time  for  performance 
under  such  judgment,  because  the  ques- 
tion whether  that  order  should  stand  or 
be  vacated  was  not  before  the  court. 
Adams  v.  Ash,  46  Hun  (N.  Y.)  105. 

On  a  motion  to  set  aside  an  order, 
the  party  obtaining  it  cannot  have  its 
benefits  served  to  him  upon  terms; 
he  must  move  anew.  Johnston  v. 
Bloomer,  3  Edw,  Ch.  (N.  Y.)  328. 

3.  Andrews  v.  Cross,  17  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  92;  Heymann  v. 
Mittelstaedt,  (Supreme  Ct.)  2  N.  Y.  St. 


Rep.  645;  Smith  v.  Spalding,  3  Robt. 
(N.  Y.)  615;  Riggs  V.  Pursell,  74  N.  Y. 
370. 

4.  Sheehan  v.  Carvalho,  12  N,  Y. 
App.  Div.  430.  See  also  article  Mo- 
tions, vol.  14,  p.  70. 

An  order  discontinuing  an  action  as 
to  certain  defendants,  granted  without 
notice  to  them,  is  not  a  bar  to  an  appli- 
cation by  them  to  be  reinstated  as  par- 
ties; such  application  is  in  effect  a 
motion  to  set  aside  the  ex  parte  order 
of  discontinuance.  Morse  v.  Stock- 
man, 65  Wis.  36. 

6.  Farnsworth  v.  Western  Union 
Tel.  Co.,  (Supreme  Ct.)  6  N.  Y.  Supp. 
735;  Williams  v.  Floyd,  5  Ired.  L.  (N. 
Car.)  649. 

An  order  irregular  because  entered 
contrary  to  a  previous  order  is  not 
void,  and  it  will  be  made  good  by  rela- 
tion by  setting  aside  the  former  order. 
Studwell  V.  Palmer,  5  Paige  (N.  Y.) 
166. 

Bestoration  of  Status  Quo.  —  "  The  law 
is  well  settled  that  a  party  to  an  erro- 
neous judgment  or  decree  is  chargeable 
with  notice  of  all  errors  in  the  record, 
and  a  reversal  restores  the  parties  to 
their  original  rights,  and  the  title  ac- 
quired under  such  judgment  is  divested 
unless  the  purchaser  is  a  stranger. 
Powell  V.  Rogers,  105  I}1.  318.  While 
the  order  here  involved  was  not  re- 
viewed on  appeal  or  writ  of  error,  yet, 
having  been  changed  and  modified  by 
the  same  court  in  which  it  was  ren- 
dered, the  principle  which  would  con- 
trol in  the  former  case  ought  to  be 
applied  here."  Union  Nat.  Bank  v. 
Doane,  140  111.  193. 

6.  People  s>.  Colvin,  165  111.  67.  But 
see  Wheeler  v.  Garrett,  13  Colo.  140, 
wherein  it  is  held  that  an  order  vacat- 
ing an  order  reinstating  a  case  which 
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5.  Implied  Vacation.  —  An  order  staying  proceedings  in  a  cause 
may  be  as  effectually  vacated  by  proceeding  to  trial  as  by  a 
direct  order.* 

Ignoring  an  Order  is  not  necessarily  error.* 

The  Death  of  a  Party  does  not  vacate  nor  render  inoperative  prior 
orders  made  in  the  cause.' 

VIII  Opeeation  and  Effect  —  1.  In  General  —  Effect  must 
be  given  to  an  order  according  to  its  terms.*  Only  parties  and 
privies  are  bound  thereby.*  A  party  must  either  obey  an  order 
or  move  to  set  it  aside,*  unless  it  is  void,  in  which  case  it  may  be 
disregarded.'' 

2.  Time  of  Taking  Effect.  —  Orders  take  effect  as  of  the  time 
when  they  were  made,®  unless  by  reason  of  antedating  the  order, 


I 


had  been  dismissed  does  not  have  the 
effect  of  reviving  the  judgment  of  dis- 
missal.    Citing  Owen  v.  Going,  7  Colo. 

85. 

1.  Bacon  v.  Bicknell,  17  Wis.  523. 

2.  It  is  not  error  to  ignore  an  order 
remanding  a  case  to  rules,  and  try  the 
same,  where  the  defendant  appears  and 
makes  defense  to  the  trial,  and  does 
not  object  thereto.  Nutter  v.  Syden- 
stricker,  11  W.  Va.  535. 

3.  Collier  v.  Nevvbern  Bank,  i  Dev, 
&  B.  Eq.  (N.  Car.)  328,  holding  that 
when  the  cause  is  revived  it  stands 
upon  those  orders  in  the  same  plight 
in  which  the  death  of  the  parties  left  it. 

4.  Fisher  v.  Gould,  8i  N.  Y.  228,  cit- 
ing Hewlett  V.  Wood,  67  N.  Y.  394,  in 
both  of  which  cases  it  was  held  that  an 
order  cannot  be  qualified  in  its  opera- 
tion and  effect  by  reference  to  the 
opinion  of  the  court.  These  cases 
were  followed  in  Townsend  v.  Neben- 
zahl,  8  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  427. 

A  Peremptory  Bnle  Only  Means  so  far 
as  the  party  is  not  prevented  by  the  act 
of  God  or  by  some  inevitable  accident. 
Mostyn's  Case,  Lofft.  262,  786. 

As  to  the  Constmction  of  Particular 
Orders  see  the  various  titles  wherein 
such  orders  are  specifically  discussed. 
See  also,  generally: 

Illinois.  —  Dunn  v.  Keegin,  4  111.  295 ; 
Bracken  v.  Kennedy,  4  111.  558. 

New  Jersey.  —  Anonymous,  9  N.  J. 
L.  224. 

New  York.  —  North  v.  Sargeant,  14 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  223; 
People  V.  Lowber,  7  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  158;  Rice  v.  Whitlock,  15 
Abb.  Pr.  (N.  Y.  C.  PI.)  419:  Simpson 
V.  McKay,  3  Hun  (N.  Y.)  316,  5  Thomp. 
&  C.  (N.  Y.)  706;  Cochran  v.  Van  Sur- 
lay,   20   Wend.   (N.   Y.)  365,   affirming 


Clark  V.  Van  Surlay,  15  Wend.  (N.  Y.) 
436. 

South  Carolina.  —  Lawton  v.  Perry, 
45  S.  Car.  319;  McCrady  v.  Jones,  36 
S.  Car.  136. 

Wisconsin.  —  Balkins  v.  Baldwin,  84 
Wis.  212;  Whitefoot  v.  LefBngwell,  90 
Wis.  182. 

5.  Clark's  Case,  15  Abb.  Pr,  (N.  Y. 
Supreme  Ct.)  227;  Acker  v.  Ledyard,  8 
Barb.  (N.  Y.)  514,  wherein  this  rule 
was  applied  to  one  who  had  opposed 
the  order  by  counsel. 

A  party  will  generally  be  bound  by 
an  order  made  pursuant  to  his  own  re- 
quest. Wood  V.  Mather,  38  Barb.  (N. 
Y.)  473. 

A  Party  Receiving  a  Benefit  under  an 
order  is  bound  by  it  as  made,  and  he 
c£.nnot  attack  it  as  being  irregular  or 
erroneous.  Weichsel  v.  Spear,  47  N. 
Y.  Super.  Ct.  223. 

6.  Wilcox  V.  Harris,  59  How.  Pr, 
(Monroe  County  Ct.)  262;  Arctic  F. 
Ins.  Co.  V.  Hicks,  7  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  204;  Gould  v.  Root, 
4  Hill  (N.  Y.)  554;  Anderson  v.  Smith, 
2  Mackey  (D.  C  )  i;  Swift  v.  Wylie,  5 
Robt.  (N.  Y.)  641. 

Option  to  Obey  Irregular  Order.  —  A 
party  is  not  bound  to  treat  as  a  nullity 
an  order  which  is  obtained  in  conflict 
with  the  rules  of  court,  but  he  may,  if 
he  choose,  disregard  the  irregularity 
and  obey  it.  Osgood  v.  Joslin,  3  Paige 
(N.  Y.)  195. 

7.  See  supra.  III.  Void  and  Errone- 
ous Orders. 

8.  In  the  case  of  Livingston's  Peti- 
tion. 2  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.) 
I,  32  How.  Pr.  (N.  Y)  20,  34  N.  Y.  555, 
it  was  held  that  where  it  is  evident  that 
an  order  was  not  promulgated  until  a 
certain  day  it  cannot  take  effect  prior 
to  that  time  by  force  of  another  order 
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or  express  provision,  effect  is  given  to  it  as  of  some  prior  date.* 

3.  Time  of  Performance.  —  VVhere  no  specific  time  is  designated 
for  compliance  with  an  order,  the  court  will,  before  any  ulterior 
proceedings  are  allowed,  fix  a  time  certain  at  or  upon  which  the 
order  shall  be  obeyed.* 

4.  Abandonment  of  Order.  —  A  rule  or  order  when  once  obtained 
cannot  be  abandoned  by  tlie  party  moving.^  Where,  however, 
an  order  grants  the  moving  party  a  favor,  it  is  not  imperative 
upon  him  unless  the  order  so  express.  The  whole  effect  of  a 
noncompliance  with  an  order  of  this  character  is  to  place  the 
party  in  the  same  position  as  if  his  motion  had  originally  been 
denied.* 

5.  Expiration  of  Orders.  —  The  vitality  or  force  of  an  order  may 
be  limited  by  its  terms  to  a  particular  day  or  event.*  Some 
orders  expire  with  the  term  at  which  they  were  made.® 

Laches  in  Serving  an  Order  may  deprive  a  party  of  all  benefit  there- 
under,' 

An  Interlocutory  Order  is  not  operative  after  judgment.® 
IX.  Enforcement  of  Orders —  1.  In  General.  —  Orders  of  court 
may  be  enforced  by  entering  a  nonsuit  or  a  default  against  the 
disobedient  party,  or  by  denying  him  the  privilege  of  appearing 
or  moving  in  the  suit  until  the  order  is  complied  with.® 


made   thereafter.      See  also  Eslow    v. 
Albion  Tp.,  32  Mich.  193. 

1.  See  supra,  IV.  3.  Date. 

Order  as  of  Time  Motion  Was  Made.  — 
It  is  not  unusual,  in  furtherance  of 
justice,  to  make  an  order  take  effect  as 
of  the  lime  a  motion  was  made  instead 
of  the  time  it  was  decided,  so  as  not  to 
prejudice  the  party  by  the  court's  delay 
in  making  the  decision.  Willson  v. 
Henderson,  15  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  92;  McKee  v.  Flaherty,  i 
Month.  L.  Bui.  (N.  Y.)  14. 

2.  Faircloth  v.  Isler,  76  N.  Car.  49. 

"  Forthwith  "  or  "  Instanter."  —  A  di- 
rection that  an  order  is  to  be  obeyed 
"  forthwith,"  or  "  instanter,"  means 
within  twenty-four  hours,  or  the  judi- 
cial day  upon  which  the  order  was 
made.  Champlin  v.  Champlin,  2  Edw. 
Ch.  (N.  Y.)  328;  Smith  v.  Little,  53  111. 
App.  157.  But  see  People  v.  Brower, 
4  Paige  (N.  Y.)  405,  wherein  "  forth- 
with "  was  held  to  mean  within  a 
reasonable  time,  and  not  necessarily 
within  twenty-four  hours. 

3.  In  re  Simpson,  17  L.  T.  N.  S.  617. 

4.  Neill  V.  Wuest,  17  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  319,  note;  Pugsley  v.  Van 
Alen,  8  Johns.  (N.  Y.)  352;  Doe  v.  Roe, 
4  Taunt.  883. 

6.  When  an  order  is  made  to  last 
until  a  particular  day   "  or  until  fur- 


ther order,"  the  words  "  further 
order  "  mean  an  order  made  on  an 
earlier  day  than  the  day  specified. 
Bolton  V.  London  School  Board,  7  Ch. 
Div.  766,  47  L.  J.  Ch.  461,  38  L.  T.  N. 
S.  277,  26  W.  R.  549. 

An  order  containing  a  receivership 
during  the  pendency  of  any  appeal 
which  may  be  taken  from  the  final  de- 
cree continues  such  receivership  not 
only  during  an  appeal  to  the  general 
term,  but  also  during  an  appeal  to  the 
Court  of  Appeals  from  an  order  of  the 
general  term  granting  a  new  trial. 
McMahon  v.  Allen,  14  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  220. 

6.  Pelaum  v.  Grinberg,  5  Heisk. 
(Tenn.)  215.  See  also  Rogers  v.  Chad- 
wick,  ID  N.  J.  L.  59;  State  v.  Cross,  2 
Humph.  (Tenn.)  301. 

7.  Harris  v.  Van  Wagenen,  14  N.  Y. 
Wkly.  Dig.  212.  See  also  supra,  VI. 
Notice  and  Service  of  Order. 

8.  Wood  V.  Wood,  7  Lans.  (N.  Y.) 
204,  where  it  was  so  held  of  an  order 
for  the  payment  of  temporary  alimony. 

9.  Holland  v.  Seaver,  21  N.  H  386; 
Robinson  v.  Owen.  46  N.  H.  38.  See 
also  Gross  v.  Clark,  i  Civ.  Pro.  Rep. 
(N.  Y.  Ct.  App.)  464;  Cohu  V.  Husson, 
17  Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.) 
434;   Murdock  v.  Townsend,  i  Colo.  33. 

Denial  of  Favors.  —  Where  a  party  dis- 
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2.  Attachment  for  Contempt  or  Execution  Against  Property  —  Orden 
for  Act  Other  than  Payment  of  Money.  —  Where  an  order  directs  the  per- 
formance of  an  act  other  than  the  payment  of  money  it  may  be 
enforced,  in  case  of  disobedience,  by  an  attachment  for  con- 
tempt.* 

Orders  for  the  Payment  of  Money  only  are  usually  enforced  by  an  exe- 
cution against  property  and  not  by  attachment  for  contempt,* 
although  where  wilful  disobedience  is  shown  it  seems  that  they 
may  also  be  enforced  by  contempt  proceedings.'     Formerly  no 


obeys  the  orders  of  the  court,  his  appli- 
cation for  a  favor  will  not  be  granted 
except  on  condition  that  he  purge  his 
contempt.  Robinson  v.  Owen,  46  N, 
H.  38. 

Inherent  Power  of  Court.  —  Where  a 
party  refuses  to  obey  an  order  of  the 
court  requiring  him  to  furnish  a  copy 
of  the  "  account  "  or  a  bill  of  particu- 
lars of  his  claim,  the  court  may,  as  a 
penalty,  stay  his  proceedings  until  he 
complies,  or  it  may  in  advance  order 
that  his  proofs  be  excluded,  or  it  may 
strike  out  his  pleadings.  The  power  to 
enforce  obedience  of  such  an  order  in 
this  manner  is  one  of  the  inherent  and 
common-law  powers  of  the  court,  and 
is  necessary  and  proper  to  the  exercise 
of  its  jurisdiction.  Such  powers  have 
not  been  taken  away  or  superseded  by 
any  provision  of  the  Code  of  Civil  Pro- 
cedure. Gross  V.  Clark,  i  Civ.  Pro. 
Rep.  (N.  Y.  Ct.  App.)  464. 

An  Order  Ma,de  by  a  Judge  Ont  of  Court 
for  discovery,  imposing  a  penalty  for 
failure  to  comply  (herewith,  is  void,  as 
only  the  court  can  impose  the  penalty. 
Broderick  v.  Shelton,  18  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  213. 

1.  Kentucky. — Jones  v.  Morehead,  3 

B.  Mon.  (Ky.)  377- 

New  Jersey.  —  Perrine  v.  Broadway 
Bank,  53  N.  J.  Eq.  221. 

New  York.  —  Gross  v.  Clark,  i  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  17; 
Howland  v.  Ralph,  3  Johns.  (N.  Y.)  20. 

South  Dakota.  —  Freeman  v.  Huron, 
8  S.  Dak.  435. 

England.  —  Holmes  v.  Senior,  4  M. 
&  P.  828,  7  Bing.  162,  20  E.  C.  L.  86; 
Reg.  V.  Rowe,  15  Reports  119. 

Orders  of  the  Jadge  as  distinguished 
from  orders  of  the  court  cannot  be  en- 
forced by  contempt  proceedings.  Mat- 
ter of  Smethurst,  2  Sandf.  (N.  Y.)  724, 
citt'd  with  approval  in  Hulsaver  v.  Wiles, 
n  How.  Pr.  (N.  Y.  Supreme  Ct.)  451. 
See  also  Baker  v.  Rye,  i  Dowl.  P.  C. 
689;    Hinchlifife  v.  Jones,  4  Dowl.   P. 

C.  86. 


An  Order  Made  by  the  Chief  Clerk  in 
Chambers  cannot  be  enforced  by  writ  of 
attachment  until  after  entry.  Ballard 
V.  TomlinsoQ,  52  L.  J.  Ch,  656. 

2.  New  York.  —  Hulsaver  v.  Wiles, 
II  How,  Pr.  (N.  Y.  Supreme  Ct.)  450; 
Lucas  V.  Johnson,  6  How.  Pr.  (N.  Y. 
Supreme  Ct.)  121;  Mitchell  v.  Wester- 
velt,  6  How.  Pr.  (N.  Y.  Supreme  Ct.) 
265;  Thomas  v.  Clark,  5  How.  Pr.  (N. 
Y.  Supreme  Ct.)  375;  Buzard  v.  Gross, 
4  How.  Pr.  (N.  Y.  Supreme  Ct.)  23. 

Oregon.  —  Rostel  v.  Morat,  19  Ore- 
gon 181. 

Statutes  have  very  generally  substi- 
tuted execution  against  property  in- 
stead of  against  the  body  for  the 
enforcement  of  this  class  of  orders,  but 
it  seems  that  the  power  of  enforcing 
them  by  execution  exists  even  inde- 
pendently of  the  statute.  Jones  v. 
Morehead,  3  B.  Mon.  (Ky.)  377. 

An  Order  for  the  Satisfaction  of  Part  of 
the  Plaintiff's  Claim  Admitted  by  the  de- 
fendants may  be  enforced  either  as  a 
judgment  or  as  a  provisional  remedy. 
Baker  v.  Nussbaum,  i  Hilt.  (N.  Y., 
549;  Sellers  v.  Union  Lumbering  Co.) 
36  Wis.  398. 

Order  Directing  Pasrment  of  Money  Into 
Conrt.  —  An  order  directing  the  paj- 
ment  of  money  into  court,  but  which 
does  not  require  the  atnount  to  be  paid 
directly  to  a  party,  is  not  suflScient  as 
the  basis  of  an  execution.  United 
Lines  Tel.  Co.  v.  Stevens,  67  Md.  156, 
following  In  re  Leeds  Banking  Co.,  L. 
R.  I  Ch.  150.  See  also  Owings  v. 
Worthington,  4  Md.  260. 

A  Chamber  Order  cannot  be  enforced 
by  execution.  The  process  must  have 
its  foundation  on  an  order  of  court. 
Hulsaver  v.  Wiles,  11  How.  Pr.  (N.  Y. 
Sapreme  Ct.)  450;  Lucas  v.  Johnson,  6 
How.  Pr.  (N.  Y.  Supreme  Ct.)  121. 

3.  See  4  Wait's  Practice  610,  §  6;  i 
Abbott's  New  Practice  and  Forms  278, 
§86. 

•  Order  for  Alimony.  —  Upon  a  breach 
of  an  order  requiring  the  payment  of 
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distinction  was  made  between  orders  for  the  payment  of  money 
and  any  other  orders,  but  all  alike  were  enforced  by  attachment 
for  contempt,* 

3.  Action  or  Suit.  —  No  action  will  lie  for  disobedience  of  an 
order,  whether  drawn  up  by  consent  or  upon  adverse  proceed- 
ings,* nor  will  a  bill  in  equity  lie  for  a  specific  performance  of 
such  orders.^ 

X.  Oedees  to  Show  Cause  —  1.  Definition.  —  An  Order  to  show 
Cause  is  an  order  requiring  a  party  to  appear  and  show  cause  why 
a  certain  thing  should  not  be  done  or  permitted.* 

A  Eule  Nisi  is  substantially  an  order  to  show  cause,  but  in  form 
directs  in  the  first  instance  that  the  matter  in  question  be  done 
or  permitted,  unless  {nisi)  cause  be  shown  to  the  contrary.' 

2.  Use  as  Original  Process.  —  An  order  to  show  cause  is  the 
statutory  method  prescribed  in  many  classes  of  cases  for  com- 
mencing the  proceeding.*  In  such  case  it  is  really  process,  and 
is  jurisdictional. 


alimony  in  a  divorce  suit,  a  precept 
cannot  be  issued  adjudging  the  party 
to  be  in  contempt,  and  imposing,  as  a 
fine,  the  payment  of  the  money  it  was 
issued  to  collect.  The  precept  should 
be  in  such  form  as  to  entitle  the  pris- 
oner to  jail  limits.  Ward  v.  Ward,  6 
Abb,  Pr.  N.  S.  (N,  Y,  Supreme  Ct.)  79, 
See  generally  article  Alimony,  vol.  i, 
p.  437  et  seq. 

1.  See  Jackson  v.  Virgil,  3  Johns. 
(N.  Y.")  138;  Thomas  v.  Clark,  5  How. 
Pr,  (N,  Y,  Supreme  Ct.)  375.  See  gen- 
erally the  cases  cited  in  the  preceding 
notes  of  this  section. 

2.  Hookpayton  v.  Bussell,  10  Exch. 
27;  Dent  V.  Basham,  9  Exch.  469,  23 
L.  J.  Exch.  161,  18  Jur.  295. 

Eeason  for  Eule.  —  "  The  compact  be- 
tween the  parties  is  that  an  order  of  a 
judge  shall  be  drawn  up  upon  those 
terms,  and  that  the  party  shall  have 
the  remedy  for  enforcing  it  which  is 
incident  to  a  judge's  order,  viz.,  attach- 
ment." Per  Piatt,  B.,  in  Hookpayton 
V.  Bussell,  10  Exch.  24,  In  the  same 
case  Alderson,  B.,  said:  "  This  is  in 
substance  an  action  on  an  order  of  a 
judge.  It  is  said  that  because  the 
order  is  made  by  consent,  it  amounts 
to  a  contract.  But  the  consent  is  only 
a  permission  for  the  judge  to  make  the 
order,  which  he  could  not  otherwise  do. 
Then,  the  consent  having  given  the 
•k  judge  jurisdiction,  it  is  the  same  as  if 
he  had  jurisdiction  before,  and  the 
order  is  an  undertaking  to  the  court 
that  the  party  will  do  what  he  is  or- 
dered, and  if  he  does  not  he  is  subject 
to  an  attachment." 


Contrary  Dictam  as  to  Consent  Orders.  — 
In  Wentworth  v.  Bullen,  9  B.  &.  C.  840, 
17  E.  C.  L.  503,  Parke,  J.,  said:  "  Now, 
though  there  is  no  remedy  for  disobe- 
dience of  a  judge's  order  (as  such)  by 
one  of  the  parties  against  another  by 
action,  but  by  attachment  merely,  yet 
if  it  be  made  by  the  consent  of  both, 
and  is  founded  on  a  binding  agree- 
ment, an  action  will  not  the  less  lie 
upon  that  agreement,  though  it  have 
also  the  additional  sanction  of  a  judge's 
order.  The  contract  of  the  parties  is 
not  the  less  a  contract,  and  subject  to 
the  incidents  of  a  contract,  because 
there  is  superadded  the  command  of 
the  judge.  The  case  of  an  agreement 
to  refer  by  order  of  a  judge  is  a  fa- 
miliar instance,  many  actions  being 
brought  upon  such  agreements."  In 
Hookpayton  v.  Bussell,  10  Exch.  24, 
Pollock,  C.  B.,  pronounced  these 
observations  to  be  purely  obiter  dicta, 
and  Alderson,  B.,  said  that  he  did  not 
agree  with  his  brother  Parke  in  these 
views. 

3.  Thames  Ironworks  Co.  v.  Patent 
Derrick  Co.,  i  Johns.  &  H.  93,  29  L.  J. 
Ch.  714,  6  Jur.  N.  S.  1013. 

4.  See  Anderson's  Law  Diet.,  title 
Rule;  Black's  Law  Diet.,  title  Order. 

6.  No  decision  has  been  found  where- 
in any  distinction  has  been  drawn  be- 
tween rules  or  orders  to  show  cause 
and  rules  nisi;  on  the  contrary,  they 
are  everywhere  treated  as  identical. 

6.  Such  as  proceedings  for  a  volun- 
tary dissolution  of  a  corporation.  Code 
Civ.  Pro.  N.  Y.,  1891,  §  2423.  To  pun- 
ish  civilly  for  contempt  not  committed 
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3.  "Cse  as  Short  Notice  of  Motion.  —  The  Most  Usual  Use  of  orders  to 
show  cause  is  as  a  method  of  shortening  the  notice  of  motion 
prescribed  by  law.* 

Equivalent  to  and  Substitute  for  Notice.  —  In  this  class  of  cases  it  is 
exactly  equivalent  to  and  a  substitute  for  a  notice  of  motion,* 
and  no  further  notice  is  necessary  if  the  order  to  show  cause  con- 
tains, as  it  should,  the  requisites  of  a  notice.' 


in  the  immediate  view  and  presence  of 
the  court.  Code  Civ.  Pro.  N.  Y.,  1891, 
§  2269.  Application  for  appointment 
of  trustees  of  the  property  of  a  convict. 
Code  Civ,  Pro.  N.  Y.,  1891,  §  2224. 
Application  by  an  insolvent  for  a  dis- 
charge under  the  two-thirds  act.  Code 
Civ.  Pro.  N.  Y.,  1891.  §  2164.  Pro- 
ceedings to  disbar  an  attorney  for 
misconduct.  Percy's  Case,  36  N.  Y. 
651. 

Extraordinary  Bemedies.  —  Proceed- 
ings to  obtain  extraordinary  remedies, 
such  as  injunction,  mandamus,  and 
the  like,  are  frequently  commenced  by 
orders  to  show  cause.  See  articles  In- 
junctions, vol.  10,  p.  999;  Mandamus, 
vol.  13,  p.  767,  etc. 

The  Georgia  Code,  §  4186  (now  Code 
Ga.,  1895,  §  4967),  forbidding  the 
granting  of  an  extraordinary  remedy 
until  the  sanction  of  the  judge  is  ob- 
tained, is  complied  with  in  the  case  for 
a  bill  for  injunction  by  an  order  to 
show  cause.  Alspaugh  v.  Adams,  80 
Ga.  345. 

1.  Minnesota.  —  Goodrich  v.  Hop- 
kins, ID  Minn.  162. 

New  York.  —  Sixth  Ave.  R.  Co.  v. 
Gilbert  Elevated  R.  Co.,  71  N.  Y.  430; 
Parmenter  v.  Roth,  9  Abb.  Pr.  N.  S. 
<N.  Y.  Ct.  App.)  385;  Thompson  v.  Erie 
R.  Co.,  9  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
preme Ct.)  233;  People  V.  Fulton 
County,  70  Hun  (N.  Y.)  560;  Citizens' 
Sav.  Bank  v.  Bauer,  49  Hun  (N.  Y.) 
238,  14  Civ.  Pro.  Rep.  (N.  Y.)  340;  Lar- 
kin  V.  Steele,  25  Hun  (N.  Y.)  254;  In  re 
Filley,  (Surrogate  Ct.)  20  N.  Y.  Supp. 
427;  Code  Civ.  Pro.  N.  Y..  1891,  §  780; 
Hun's  Court  Rules,  rule  37. 

South  Dakota.  —  Pierie  v.  Berg,  7  S. 
Dak.  578. 

Wisconsin.  —  Foote  v.  Carpenter,  7 
Wis.  395. 

"  The  practice  of  shortening,  by 
order,  the  time  for  serving  a  notice  of 
motion  was  introduced  by  the  code,  as 
amended  in  1851.  Before  that  time  it 
was  not  known.  Under  the  practice 
that  existed  before  the  code,  motions 
were  required  to  be  noticed  for  the  first 
day   of  term   by  a  notice  of  at  least 


eight  days.  A  shorter  notice  was  not 
provided  for,  but  notice  might  be  given 
for  a  later  day  in  the  term,  on  suffi- 
cient cause  shown  in  the  affidavits 
served."  Larkin  v.  Steele,  25  Hun  (N. 
Y.)  254,  citing  Supreme  Court  Rules, 
July,  1847,  rule  56. 

Surrogates'  Courts  in  New  York.  —  In 
In  re  Filley,  (Surrogate  Ct.)  20  N.  Y. 
Supp.  427,  it  was  held  that  a  Surro- 
gate's Court  might  shorten  notice  of  a 
motion  by  means  of  an  order  to  show 
cause,  regardless  of  whether  or  not 
Code  Civ.  Pro.  N.  Y.,  1891,  §  780,  pro- 
viding for  shortening  a  notice  of  mo- 
tion by  an  order  to  show  cause,  was 
applicable  to  Surrogates'  Courts  or 
not.  "  The  practice  is  well  settled  in 
Surrogates'  Courts  to  employ  it,  and  it 
has  been  so  employed  both  before  and 
since  the  adoption  of  the  new  code." 

In  Wisconsin  the  five  days'  notice  re- 
quired by  statute  of  an  application  for 
judgment  on  account  of  the  frivolous- 
ness  of  a  demurrer  cannot  be  shortened 
by  a  court  or  judge  by  an  order  to 
show  cause  returnable  in  less  time. 
Foote  V.  Carpenter,  7  Wis.  395. 

2.  California.  —  McAuliffe  v.  Cough- 
lin,  105  Cal.  268. 

Minnesota.  —  Marty  v.  Ahl,  5  Minn. 
27. 

New  York.  —  Parmenter  v.  Roth,  9 
Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  385; 
Skinner  v.  Noyes,  7  Robt.  (N.  Y.)  228; 
Thompson  v.  Erie  R.  Co.,  9  Abb.  Pr. 
N.  S.  (N.  Y.  Supreme  Ct.)  233;  Gross 
V.  Clark,  i  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  17;  Proctor  v.  Soulier,  82 
Hun  (N.  Y.)  353.  I  N.  Y.  Ann.  Cas.  118; 
New  York,  etc.,  R.  Co.  v.  New  York,  i 
Hilt.  (N.  Y.)  562. 

North  Carolina.  —  Gray  v.  Gaither, 
71  N.  Car.  55. 

An  order  to  show  cause  operates  as 
a  notice  of  a  motion  at  the  hearing. 
New  York,  etc.,  R.  Co.  v.  New  York,  i 
Hilt.  (N.  Y.)  562. 

3.  Marty  v.  Ahl,  5  Minn.  27,  holding, 
however,  that  the  service  of  a  notice  in 
such  case  is  unobjectionable.  See 
also  New  York,  etc.,  R.  Co.  v.  New 
York,  I  Hilt.  (N.  Y.)  562. 
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Effect  on  Final  Hearing.  —  Such  orders  have  no  greater  effect  than 
an  ordinary  notice  of  motion  served  without  the  sanction  of  the 
court  or  judge,  except  in  respect  to  shortening  the  time  of  serv- 
ice.* They  are  not  to  be  regarded  as  an  indication  of  any  opin- 
ion by  the  court  upon  the  merits  of  the  appHcation,*  and  do  not 
shift  the  burden  of  proof. ^ 

4.  When  and  How  Obtained — General  Eule.  —  There  are  certain 
classes  of  cases  where,  as  a  matter  of  practice,  certain  courts 
usually  or  always  proceed  byway  of  an  order  to  show  cause,*  but 


1.  McAuliflfe  V.  Coughlin,  105  Cal. 
268;  Thompson  v.  Erie  R.  Co..  9  Abb, 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  238; 
Gray  v.  Gaither,  71  N.  Car.  56. 

2.  Thompson  v.  Erie  R.  Co.,  g  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  233. 

3.  "  The  Order  Determines  Nothing.  It 
is  merely  in  the  nature  of  a  notice  to 
appear  and  show  cause  why  an  order 
for  the  appointment  of  a  receiver 
should  not  be  made.  There  was  no 
necessity  for  having  such  an  order  sanc- 
tioned by  a  judge.  A  notice  from  the 
plaintiff  that  on  a  certain  day  he  would 
move  for  an  order,  etc.,  would  have 
been  sufficient.  It  is  contended  that 
the  rule  or  order  which  the  judge  made 
amounted  to  a  determination  by  him 
that  upon  the  case  which  the  plaintiff 
then  presented,  and  unless  the  defend- 
ant could  show  cause  to  the  contrary, 
he  would  make  the  final  order  desired. 
We  do  not  so  consider  it.  As  the  plain- 
tiff himself  could  have  given  a  suffi- 
cient notice,  it  would  probably  have 
been  best  for  the  judge  to  have  ab- 
stained from  giving  his  unnecessary 
sanction.  But  that  the  notice  is  di- 
rected by  the  judge  does  not  alter  its 
character.  It  remains  merely  a  notice, 
and  affects  no  right  of  either  party  un- 
less the  judge  on  the  return  day  shall 
make  some  other  order."  Gray  v. 
Gaither,  71  N.  Car.  55. 

"  A  Common  Misapprehension  Prevails, 
as  I  think,  in  regard  to  the  effect  of  an 
order  to  show  cause.  It  is  in  fact  only 
the  authority  for  a  short  notice  of  mo- 
tion. Code,  ^  402.  When  a  motion  is 
brought  before  the  court  on  such  an 
order,  the  party  obtaining  it  is  entitled 
to  open.  New  York,  etc.,  R.  Co.  f.  New 
York.'i  Hilt.  (N.  Y.)  562.  There  is  an 
indistinct  idea  that  by  an  order  to 
show  cause  the  court  has,  as  it  were, 
passed  upon  the  merits,  unless  the  op- 
posing party  can  reverse  its  opinion. 
But  this  is  incorrect.  It  is  not  to  be 
understood  that  when   a  court  grant? 


an  order  they  express  in  any  degree  an 
opinion  on  the  merits.  It  would  be 
unjust  for  the  court  to  do  so,  because 
the  order  is  ex  parte,  and  the  opposing 
party  ought  not  to  be,  and  is  not,  pre- 
judiced. In  granting  an  order  to  show 
cause,  the  court  looks  not  at  the  mer- 
its, but  at  the  question  whether  there 
is  a  necessity  for  a  shorter  notice  than 
that  of  eight  days.  I  think  some  light 
will  be  thrown  on  the  present  case  by 
keeping  in  mind  that  the  several  orders 
to  show  cause  are  of  no  more  effect 
than  short  notices  of  motion."  Thomp- 
son V.  Erie  R.  Co.,  9  Abb.  Pr.  N.  S.  (N. 
Y.  Supreme  Ct.)  233. 

4.  Proceedings  Usually  Begun  by  Order 
to  Show  Cause.  —  The  court  will  not  en- 
tertain a  motion  to  vacate  a  prior  order 
without  a  rule  to  show  cause.  Garver 
V.  Ward,  9  W.  N.  C.  (Pa.)  192. 

Where  the  court  has  expressed  an 
opinion  it  can  only  be  reviewed  by  a 
rule  to  show  cause.  Den  v.  Hull,  9  N. 
J.  L.  390. 

Proceedings  to  disbar  an  attorney  are 
usually  begun  by  the  entry  of  a  rule  to 
show  cause.  Anonymous,  22  Wend. 
(N.  Y.)  656;  Winkelman  v.  People,  50 
111.  449. 

In  applications  for  leave  to  appeal, 
an  order  to  show  cause  is  the  better 
practice,  so  that  the  court  can  see  that 
the  hearing  shall  be  put  forward  long 
enough  to  give  the  judgment  creditor 
ample  time  to  prepare  to  show  cause 
against  the  motion;  where  a  judgment 
is  to  be  disturbed  the  utmost  fairness 
should  be  required  of  the  party  com- 
plaining of  it.  McCaslin  v.  Camp,  26 
Mich.  390. 

Proceedings  to  compel  a  purchaser 
at  an  administrator's  sale  to  take  title 
are  properly  taken  by  a  rule  to  show 
cause.  Haggerty's  Succession,  28  La. 
Ann.  87. 

A  rule  to  set  aside  a  judgment  irreg- 
ularly signed,  and  to  sign  judgment 
anew,  at  the  instance  of  the  parly  sign- 
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usually  an  order  to  show  cause  is  resorted  to  only  in  cases  of 
such  extreme  urgency  as  not  to  admit  of  the  delay  incident  to  a 
regular  motion  upon  the  usual  notice.* 

In  New  York  a  rule  of  court  prohibits  the  granting  of  an  order  to 
show  cause  unless  a  special  and  sufficient  reason  for  requiring  a 
shorter  notice  than  the  usual  eight  days  is  stated  in  the  motion 
papers.* 

Ex  Parte  but  Not  of  Course.  —  Orders  to  show  cause  are  usually 
granted  upon  ex  parte  application  to  the  court  or  judge,*  but 


ing  it,  is  only  a  rule,  ni^i  in  the  first  in- 
stance. Bennett  v.  Simmons,  2  D.  & 
L.  gS. 

Hearing  on  Notice  Equivalent  to  Bule 
Returnable  Forthwith.  —  Where  the  de- 
fendant's attorney  had  notice  of  a  mo- 
tion by  the  plaintifif's  attorney  for 
judgment  for  want  of  a  sufficient  affi- 
davit of  defense,  and  both  parties  were 
represented  and  heard  upon  such  mo- 
tion, there  is  no  need  for  the  issuance 
of  a  formal  rule  to  show  cause  return- 
able at  a  subsequent  date;  the  hearing 
of  both  sides  is  equivalent  to  the  grant- 
ing of  a  rule  returnable  forthwith. 
Applegate  v.  Cohn,  i  Pa.  Super.  Ct. 
Rep.  177,  rehearing  denied  in  i  Pa. 
Super.  Ct.   Rep.  344. 

1.  Androvette  v.  Bowne,  4  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  440,  15  How.  Pr. 
(N.  Y.)  75;  Springsteen  v.  Powers,  4 
Robt.  (N.  Y.)  624,  holding  that  an  order 
to  show  cause  is  proper  where  imme- 
diate urgency  for  an  injunction  sought 
appears  upon  the  face  of  the  evidence. 

2.  Hun's  Court  Rules,  rule  37; 
Springsteen  v.  Powers,  4  Robt.  (N.  Y.) 
624;   Proctor  V.  Soulier,  82  Hun  (N.  Y.) 

353- 

In  Blatchford  v.  Thomal,  i  Month. 
L.  Bui.  (N.  Y.)  36,  an  objection  to  the 
affidavit  for  noncompliance  with  this 
rule  was  disregarded. 

In  Suydam  v.  Belknap,  i  Month.  L. 
Bui.  CN.  Y.)  42,  an  amendment  was 
allowed  nunc  pro  tunc  to  obviate  such 
objection. 

It  Is  a  Sofficient  Reason  for  an  order  to 
show  cause  that  the  plaintiff  has  begun 
to  dispossess  the  defendant  of  the 
premises  in  controversy.  Springsteen 
V.  Powers,  4  Robt.  (N.  Y.)  624. 

In  the  case  of  an  order  to  show  cause 
why  an  order  of  arrest  should  not  be 
vacated,  an  allegation  that  during^the 
period  the  arrest  continued  in  force  the 
defendant's  personal  character  would 
suffer  and  his  business  interests  would 
be  irreparably  impaired  is  a  sufficient 
statement  of  a  ground  for  short  notice. 


Shaughnessy  v.  Chase,  23  N.  Y.  Wkly. 
Dig.  228. 

Exceptions  to  Bnle.  —  This  require- 
ment does  not  apply  to  surrogates' 
courts.  In  re  Harris,  i  Civ.  Pro.  Rep. 
(N.  Y.  Surrogate  Ct.)  162. 

In  Gross  v.  Clark,  i  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  17,  affirmed  i  Civ. 
Pro.  Rep.  (N.  Y.  Ct.  App.)  464,  it  was 
held  that  where  an  order  to  show  cause 
returnable  in  eight  days  or  more  is 
granted,  it  is  merely  a  substitute  for 
notice  of  motion,  and  as  it  does  not 
shorten  the  usual  time  of  notice  it  is  not 
subject  to  Code  Civ.  Pro.  N.  Y.,  1891, 5^ 
.780,  which  requires  an  affidavit  to  state 
the  grounds  for  granting  and  a  direction 
that  less  than  eight  days'  service  shall 
be  sufficient;  nor  to  rule  37,  which  re- 
quires the  ground  to  be  stated  in  the 
affidavit.  But  there  are  decisions  in 
New  York  to  the  effect  that  an  order  re- 
turnable in  eight  days  or  more  should 
not  be  granted,  as  there  is  no  reason 
for  not  following  the  usual  procedure 
of  moving  upon  notice  of  eight  days. 
See  infra^  X.  5.  When  and  Where  Re- 
turnable. 

3.  Kenney  v,  Kelleher,  63  Cal.  442; 
See  also  Crane  v.  Condit,  16  N.  J.  L. 
349;  Halsey  v.  Van  Wagenen,  16  N.  J. 
L.  350. 

Orders  by  Court  Suo  Motn.  —  Although 
a  party  has  not  moved  for  an  order  to 
show  cause,  but  on  the  contrary  has 
moved  directly  for  the  relief  to  which 
he  deems  himself  entitled,  it  is  proper 
and  regular  practice  for  the  court,  of 
its  own  motion,  to  order  the  adverse 
party  to  show  cause  why  the  motion 
should  not  be  granted,  thus  giving  him 
an  opportunity  to  be  heard  in  answer. 
McAuliffe  V.  Coughlin,  105  Cal.  276. 
See  also  Aiken  v.  Wolfe,  76  Ga.  816. 

Judge  at  Chambers.  —  "An  order  to 
show  cause  is  a  means  of  shortening 
the  usual  time  of  notice  of  a  motion 
prescribed  by  the  General  Rules  of  Prac- 
tice. Section  780  of  the  t;ode  declares 
that  a  notice  of  eight  days  shall  be  given 
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not  as  a  matter  of  course.* 

It  Is  Discretionary  with  the  court  whether  or  not  to  make  the 
order.* 

Affidavits.  —  The  application  for  the  order  must  be  supported  by 
affidavits,'  but  affidavits  or  depositions  in  opposition  thereto  will 


of  a  motion  or  other  proceeding  in  an 
action,  before  a  court  or  judge,  where 
notice  is  necessary  and  where  special 
provision  is  not  otherwise  made  by 
law,  '  unless  the  court  or  a  judge  there- 
of, or  a  county  judge,'  upon  an  affi- 
davit showing  grounds  therefor,  makes 
an  order  to  show  cause,  and  in  the 
order  directs  that  notice  of  less  than 
eight  days  may  be  given.  The  juris- 
diction of  a  judge  out  of  court  to  make 
such  an  order  is  not  restrained  in  terms 
to  cases  where  the  matter  to  be  heard 
may  be  heard  out  of  court,  and  we  per- 
ceive no  reason  in  policy  or  in  the 
language  of  the  statute  for  annexing 
such  a  limitation  of  his  powers.  It  is 
obvious  that  ^the  existence  of  a  power 
in  a  judge  out  of  court  to  make  an 
order  shortening  the  usual  notice  to  be 
given  of  a  proceeding  in  court  may 
promote  the  administration  of  justice 
and  prevent  unnecessary  and  injurious 
delay.  The  facts  stated  in  the  verifica- 
tion were  sufficient  to  justify  the  grant- 
ing of  the  order,  and  the  discretion  of 
the  judge  is  not  reviewable  here." 
Argus  Co  V.  Manning,  138  N.  Y.  557. 

A  County  Judge  of  the  county  where 
the  action  is  triable  or  in  which  the  at- 
torney for  the  applicant  resides  may 
grant  an  order  to  show  cause.  Code 
Civ.  Pro.  N.  Y.,  1891,  §  780;  Larkin  v. 
Steele,  25  Hun  (N.  Y.)  254;  Vande- 
burgh  V.  Gaylord,  7  N.  Y.  Wkly  Dig. 
136.  But  he  should  not  grant  an  order 
which  is  returnable  at  a  special  term 
of  the  Supreme  Court,  except  on  the 
usual  notice  of  eight  days,  as  an  order 
shortening  service  can  only  be  made 
by  the  court  to  which  the  order  is  re- 
turnable or  by  a  judge  thereof.  People 
V.  Herkimer  County,  3  How.  Pr.  N.  S. 
(N.  Y.  Supreme  Ct.)  241;  Larkin  v. 
Steele,  25  Hun  (N.  Y.)  254.  Nor  can  he 
grant  an  order  to  show  cause  return- 
able before  himself  in  a  case  where  he 
has  jurisdiction  only  to  act  ex  parte,  as 
such  an  order  renders  it  a  contested 
and  not  an  ^j:/ar/'^  motion.  Parmenter 
V.  Roth,  9  Abb.  Pr.  N.  S.  (N.  Y.  Ct. 
App.)  385. 

1.  Springsteen  v.  Powers,  4  Robt. 
(N.  Y.)  624;  Slille  V.  Wood,  i  N.  J.  L. 
260,  wherein  the  court  said:  "  It  has 


been  contended  that  the  rule  to  show 
cause  is  of  course.  On  this  point  it 
may  be  proper  to  remark  that  it  is  not 
of  course,  either  in  this  country  or  in 
England.  Bullersays  it  is  granted  for 
little  more  than  asking;  but  this  little 
more  shows  it  is  not  of  course;  hence 
we  have  more  than  once  called  for  the 
grounds  on  which  the  application  was 
made." 

It  Is  Only  in  Exceptional  Cases  that  an 
order  to  show  cause  prescribing  a 
shorter  notice  than  eight  days  or  dis- 
pensing with  it  altogether  should  be 
granted.  Androvette  v.  Bowne,  4  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  440,  15  How. 
Pr.  (N.  Y.)  75. 

2.  Appellate  Review  of  Discretion.  —  A 
judge  at  chambers  may,  in  his  discre- 
tion, grant  an  order  to  show  cause  re- 
turnable in  a  short  time  in  lieu  of  the 
regular  and  ordinary  notice  of  motion, 
and  the  general  term  may,  in  its  dis- 
cretion, vacate  it  and  remit  the  moving 
party  to  ordinary  procedure.  The  ex- 
ercise of  such  discretion  is  not  review- 
able by  the  Court  of  Appeals.  Sixth 
Ave.  R.  Co.  V.  Gilbert  Elevated  R.  Co., 
17  N.  Y.  430;  Argus  Co.  v.  Manning, 
138  N.  Y.  565. 

It  Will  Be  Prestuned  that  an  order  to 
show  cause  in  a  short  lime  was  made 
in  a  proper  case  and  in  the  exercise  of 
a  suitable  discretion.  Goodrich  v. 
Hopkins,  10  Minn.  162. 

3.  £z  Parte  Affidavits  are  sufficient  to 
support  an  order  to  show  cause. 
Cooper  V.  Galbraith,  24  N.  J.  L.  219; 
Coxe  z\  Nicholls,  2  Yeates  (Pa.)  546; 
Hoar  V.  Mulvey,  i  Binn.  (Pa.)  145. 

Sufficiency  of  Affidavit.  —  In  New  York 
the  affidavit  should  state  a  sufficient 
reason  for  requiring  a  shorter  notice 
than  the  usual  eight  days  (see  authori- 
ties cited  supra,  this  section),  and 
should  also  state  the  present  condition 
of  the  action  and  whether  at  issue,  and 
if  not  yet  tried,  the  time  appointed  for 
holding  the  next  special  or  trial  term 
wlkere  the  action  is  triable.  Hun's 
Court  Rules,  rule  37. 

Proceedings  under  an  order  to  show 
cause  cannot  be  sustained  on  appeal 
when  this  rule  has  not  been  complied 
with,  as  the  requirement  is  not  merely 
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not  be  considered.* 

Appeal.  —  Orders  to  show  cause,  being  mere  notices,  are  not 
appealable.* 

5.  When  and  Where  Returnable.  —  The  Length  of  Time  allowed  for 
showing  cause  is  within  the  sound  discretion  of  the  court  making 
the  order,*  in  the  absence  of  any  controlling  statute  or  rule  of 
court.* 

Sunday.  —  An  order  returnable  on  Sunday  is  absolutely  void.* 
Where  No  Day  Is  Fixed  the  order  is  returnable  to  the  next  term.* 
Chambers.  —  It  is  competent  for  the  court,  in  case  of  necessity, 
to  grant  a  rule  on  the  last  day  of  the  term,  returnable  at  cham- 
bers.''' 

In  New  York  a  rule  of  court  requires  all  orders  to  show  cause 


technical,  but  may  affect  a  substantial 
right.  Proctor  v,  Soulier,  82  Hun  (N. 
Y.)  353,  I  N.  Y.  Ann.  Cas.  118. 

Waiver  of  Objections.  —  Appearing  to 
oppose  a  rule  does  not  waive  an  objec- 
tion to  the  affidavit  on  which  the  rule 
was  obtained.  Barham  v.  Lee,  4  M.  & 
Scott  327,  30  E.  C.  L.  348,  2  Dowl.  P. 
C.  779;  Clothier  v.  Ess,  3  M.  &  Scott, 
216,  30  E.  C.  L.  297,  2  Dowl.  P.  C.  731. 

1.  Snyder  v.  Castor,  4  Yeates  (Pa.) 

443- 

2.  McAuliffe  v.  Coughlin,  105  Cal. 
263;  Gray  v.  Gaither,  71  N.  Car.  55. 

Beview  of  Final  Order  on  Appeal  from 
Order  to  Show  Cause.  —  In  McAuliffe  v. 
Coughlin,  105  Cal.  268,  the  appeal  was 
from  an  order  to  show  cause.  The 
court  said,  speaking  of  such  orders: 
"  They  are  never  prejudicial  to  the 
rights  of  the  party  cited,  and  I  am  not 
aware  of  any  case  of  appeal  from  such 
an  order  except  this."  Conceding, 
however,  merely  for  the  purposes  of  the 
appeal,  that  the  order  to  show  cause 
was  an  appealable  order,  the  court  held 
that  it  had  no  jurisdiction  upon  such 
appeal  to  review  the  final  order  entered 
upon  such  order  to  show  cause,  from 
which  final  order  no  appeal  was  taken. 

3.  Power  -j.  Athens,  19  Hun  (N.  Y.) 
165,  holding,  however,  that  the  discre- 
tion of  the  justice  in  fixing  such  time 
is  reviewable  at  general  term. 

4.  In  New  York,  under  the  37th  rule 
of  the  Supreme  Court,  an  order  to  show 
cause,  returnable  in  eight  days  or  more, 
cannot  be  granted.  Vale  v.  Brooklyn 
Cross-Town  R.  Co.,  12  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  102.  But  see 
Gross  V.  Clark,  i  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  17. 

An  order  to  show  cause,  if  made  by 
a  judge  out  of  court  and  returnable  in 
less  than  two  days,   is  irregular  if  it 


contain  a  stay  of  proceedings  of  |sale 
under  a  judgment  in  partition  or  fore- 
closure. Asinari  v.  Volkening,  2  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  454,  de- 
cided under  rule  81  of  1871,  now  rule 
67  of  the  General  Rules  of  Practice. 
Mr.  Abbott  says  that  the  irregularity  is 
in  the  stay  and  not  in  the  order  as  a  no- 
tice of  motion,  i  Abbott's  New^Practice 
and  Forms,  162,  note,  citing  the  reason- 
ing in  People  v.  Nichols,  79  N.  Y.  582. 

The  Bequirement  that  a  Nonenomerated 
Motion  Must  Be  Noticed  for  the  First  Day 
of  the  Term,  unless  sufficient  cause  be 
shown  for  the  contrary  (General  Rules 
of  Practice,  rule  21),  is  not  dispensed 
with  by  the  granting  of  an  order  to 
show  cause.  Such  orders  should  be 
returnable  the  first  day  of  the  term, 
especially  where  no  cause  is  shown  in 
the  affidavit  for  not  giving  notice  for 
the  first  day  of  the  term,  and  where 
personal  attendance  is  required.  Power 
V.  Athens,  19  Hun  (N.  Y.)  165. 

6.  Arctic  F.  Ins.  Co.  v.  Hicks,  7  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  204. 

6.  Desler  v.  Burden,  i  Browne  (Pa.) 
220. 

7.  Casse  v.  Wright,  14  C.  B.  562,  78 
E.  C.  L.  562,  23  L.  J.  C.  P.  144.  But 
see  Pollock  v.  Turnock,  3  Jur.  N.  S.  92, 
holding  that  the  court  has  no  power, 
without  the  consent  of  parties,  to  make 
a  rule  returnable  at  chambers  on  a  day 
out  of  term. 

On  the  last  day  of  a  term  the  court 
will  make  a  rule  «z«  concerning  a  mat- 
ter of  a  pressing  nature  returnable  at 
chambers.  Casse  v.  Wright,  14  C.  B. 
562,  78  E.  C.  L.  562,  23  L.  J.  C.  P.  144. 
But  it  will  not  at  the  close  of  a  term 
grant  a  rule  to  show  cause  at  chambers 
where  the  party  could  have  applied 
earlier.  Anonymous,  2  Chit.  Rep.  266, 
18  E.  C.  L.  330. 
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(except  in  the  first  judicial  district)  to  be  returnable  either  before 
the  judge  who  grants  them  or  at  a  special  term  appointed  to  be 
held  in  the  district  in  which  the  action  is  triable,* 

Construction  in  Support  of  Order.  —  Words  and  phrases  in  that  part  of 
the  order  designating  the  place  where  it  is  returnable  may  some- 
times be  disregarded  as  surplusage  or  construed  away  so  as  to 
support  the  order.* 

cial  district  shall  require  such  motion 
to  be  made  at  some  other  term  of  the 
court.      Hun's  Court  Rules,  lule  37. 

2.  Specifying  Place  of  Showing  Cause  — 
Construction  of  Order,  —  In  People  v. 
Donovan,  63  Hun  (N.  Y.)  512,  the 
language  of  an  order  granted  by  the 
justice  of  the  Supreme  Court  required 
the  respondent  to  "  show  cause  before 
me,  at  a  special  term  thereof  to  be  held 
at  chambers  at  the  county  courthouse." 
The  court  said:  "  It  is  apparent  that 
the  use  of  the  words  '  special  term  ' 
was  surplusage,  for  the  reason  that  the 
order  is  returnable  before  the  magis- 
trate or  judge  who  granted  the  order, 
and  before  him  individually.  It  was 
evidently  not  intended  to  be  made  be- 
fore the  court,  because  the  court  is  the 
same,  whether  held  by  one  judge  or 
another." 

In  Yale  v.  Edgerton,  11  Minn.  271, 
the  language  of  the  order  was  that 
"  the  plaintiff  or  his  attorney  show 
cause,  if  any  they  have,  before  me  at 
my  chambers  in  St.  Paul,"  etc.,  signed 
by  the  judge.  It  was  objected  that 
this  was  an  order  to  show  cause  before 
the  judge  at  chambers,  whereas  the  ap- 
plication could  only  be  determined  by 
the  court.  This  objection  was  thus 
answered:  "  By  the  Act  of  1862,  Sess. 
Laws,  pp.  67,  68,  the  court  is  always 
open  for  the  transaction  of  certain  busi- 
ness, specified  in  the  act,  and  embrac- 
ing the  present  motion;  the  district 
judge  constitutes  the  District  Court, 
and  may  direct  the  hearing  of  any  par- 
ticular matter  which  may  be  brought 
before  the  court,  by  an  order  to  show 
cause  at  the  courthouse  or  elsewhere. 
There  is  a  well-known  distinction  be- 
tween the  powers  of  a  court  and  those 
of  a  judge  at  chambers.  The  confu- 
sion which  sometimes  occurs  in  our 
practice  arises  from  the  fact  that  the 
District  Court  consists  of  a  single 
judge,  and  the  court,  by  the  statute,  is 
always  open  for  certain  business  men- 
tioned therein,  and  the  business  of  the 
court  may  be  transacted  at  any  place 
designated  by  the  judge  for  the  pur- 
pose.    The    practice   was  almost   uni- 


1.  Hun's  Court  Rules,  rule  37. 

Court  or  Judge.  —  Under  the  Code  of 
Civil  Procedure,  §  780,  a  judge  can 
make  an  order  returnable  before  the 
court  of  which  he  is  a  judge.  Larkin 
V.  Steele,  25  Hun  (N.  Y.)  254. 

Before  the  adoption  of  rule  37,  and 
under  the  old  Code  of  Procedure,  §  402, 
it  was  held  that  an  order  to  show  cause, 
when  returnable  at  special  term,  must 
be  granted  by  the  special  term,  and 
when  returnable  before  a  judge  out  of 
court  must  be  made  by  the  judge  be- 
fore whom  it  was  returnable.  Merritt 
V.  Slocum,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.>  350;  Hasbrouck  v.  Ehrich,  7  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  76. 

An  order  returnable  "  before  the 
county  judge  "  is  returnable  before  his 
successor,  if  in  the  meanwhile  his  term 
expires.  Gamman  v.  Berry,  34  Hun 
(N.  Y.)  138. 

Special  Term  Held  with  Circuit.  —  An 
order  to  show  cause  may  be  made  re- 
turnable at  a  special  term  held  with 
a  circuit,  notwithstanding  Supreme 
Court  rule  38,  prohibiting  the  noticing 
of  contested  motions  or  the  bringing  of 
them  to  a  hearing  at  a  special  term 
held  at  the  same  time  and  place  with 
a  circuit.  The  rule  simply  prescribes 
a  rule  of  conduct  for  the  guidance  of 
attorneys;  it  does  not  exclude  a  judge 
at  special  term  who  is  engaged  at  the 
same  time  in  holding  a  circuit  from  en- 
tertaining a  motion  noticed  for  such 
term,  if  in  his  judgment  the  circukn- 
stances  and  the  rights  and  interests 
involved  render  it  proper  to  do  so. 
Argus  Co.  V.  Manning,  138  N.  Y.  557. 
In  this  case  it  was  further  said  that 
rule  38  seems  to  apply  only  to  those 
incidental  applications  which  are  made 
during  the  progress  of  an  action  or 
special  proceeding,  and  not  to  an  ap- 
plication which  is  the  foundation  of  a 
statutory  remedy. 

In  the  First  Judicial  District  all  mo- 
tions must  be  noticed  to  be  heard  at 
and  all  orders  to  show  cause  must  be 
returnable  at  the  special  term  for  hear- 
ing of  litigated  motions,  except  in  cases 
where  the  special  rules  of  the  first  judi- 
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6.  Form.  —  Orders  to  show  cause  are  governed  in  matters  of 
form  by  the  rules  common  to  all  other  orders.*  But  inasmuch 
as  such  an  order  is  substantially  a  notice  of  motion,  it  should 
also  contain  all  the  elements  of  a  good  notice  of  motion.*  Where 
dixvf  statute  or  rule  of  court  exists  specially  directing  what  the 
rule  or  order  shall  contain,  it  must  be  observed.^ 


versal  until  within  a  few  years,  and 
even  yet  prevails  to  a  great  extent,  to 
describe  the  District  Court,  particularly 
in  vacation,  in  notices  and  other  mo- 
tion papers,  by  the  judges  of  the  court; 
ex.  gr.,  a  inotion  will  be  made  before 
'  the  judge  of  the  District  Court  in 
and  for  said  county,'  or  '  before  the 
Hon.  A  B,  judge  of  the  District  Court,' 
etc.  *  *  *  While  it  is  the  better 
practice  to  specify  distinctly  that  the 
application  will  be  made  to  the  court 
when  such  is  intended,  yet  when  an 
application  to  the  court  for  action  with- 
in the  exclusive  jurisdiction  of  a  court 
is  described  as  an  application  to  the 
judge  of  the  proper  court,  in  the  ab- 
sence of  special  circumstances  creating 
an  exception,  we  should  hold  it  suffi- 
cient. Applying  this  test  to  the  case 
under  consideration,  we  find  that  the 
order  is  substantially  to  show  cause  be- 
fore the  Hon.  Westcott  Wilkin,  judge 
of  the  District  Court  for  Ramsey 
County,  at  his  chambers,  etc.  Although 
the  judge's  chambers  is  mentioned  as 
the  place  of  hearing,  this  does  not  tend 
to  characterize  the  business  to  be  trans- 
acted as  what  is  technically  known  as 
chamber  business,  for  the  court  may 
properly  be  held  therein,  and  the 
language  may  well  be  considered  as 
designating  merely  the  place  of  holding 
the  court." 

1.  See  supra,  IV.  Form  of  Order. 
Teste  and   Seal.  —  An  order  to  show 

cause  why  a  mandamus  should  not  be 
granted  need  not  have  a  teste  nor  be 
under  the  seal  of  the  court.  Taylor  v. 
Henry,  2  Pick.  (Mass.)  397. 

Entitling.  —  Where  a  copy  of  a  rule 
served  is  not  entitled  in  any  cause,  the 
parties  appearing  by  counsel  to  take 
the  objection  does  not  operate  as  a 
waii'er  of  the  irregularity.  Warner  z'. 
Wood,  3  Dovvl.  P.  C.  262. 

2.  4  Wait's  Practice  598.  Generally, 
as  to  the  contents  of  a  notice  of  motion, 
see  article  Motions,  vol.  14,  p.  70. 

Specifying  Irregularities  Belied  On.  — 
The  rule  that  mere  irregularities  not 
specified  in  the  notice  of  motion  cannot 
be  relied  on  applies  to  an  order  to  show 
cause  as  well  as  to  a  notice  of  motion. 


h 


15  Encyc.  Pi.  &  Pr.  —  24 


Skinner  v.  Noyes,  7  Robt.  (N.  Y.)  228; 
Van  Dyke  v.  New  York  State  Banking 
Co.,  18  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
661  [citing  Paddock  v.  Guyder,  (Su- 
preme Ct.)  8  N.  Y.  Supp.  905;  Stevens 
z'.  Middleton,  14  N.  Y.  Wkly.  Dig.  126; 
Kloh  V.  New  York  Fertilizer  Co.,  86 
Hun  (N.  Y.)  266;  Oliver  z/.  French,  82 
Hun  (N.  Y.)  436].  See  also  Hun's 
Court  Rules,  rule 37;  Coit  v.  Lambeer, 
2  Code  Rep.  (N.  Y.  Supreme  Ct.)  79; 
People  V.  Kcnney,  2  Hun  (N.  Y.)  346. 

Noncompliance  with  this  rule  is 
ground  for  denying  the  motion,  Lewis 
z-.  Graham,  16  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  126;  or  for  reversal  of  the  order,  if 
the  defect  is  disregarded,  Sniffen  v. 
Peck,  6  Civ.  Pro.  Rep.  (N.  Y.  City  Ct.) 
1S8. 

A  defect  in  an  affidavit  not  definitely 
described  in  an  order  to  show  cause 
cannot  be  considered.  Van  Dyke  v. 
New  York  State  Banking  Co.,  18  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  661. 

Specifying  Time  and  Place  of  Showing 
Canse.  —  An  order  to  show  cause  within 
twenty  days  why  a  suit  should  not  be 
revived  against  an  heir  and  adminis- 
trator, and  the  notice  thereof,  which  do 
not  specify  any  time  or  place  for  cause 
to  be  shown,  are  not  on  that  account 
irregular.  Durbin  v.  Waldo,  15  Wis. 
352. 

The  rule  will  not  be  dismissed  for 
uncertainty  because  not  made  return- 
able on  a  day  certain  in  term.  King 
V.  Carey,  5  Ga.  270. 

A  Bule  Nisi  Is  Sufficiently  Certain  and 
distinct  when  the  grounds  taken  are  so 
plainly  set  forth  as  to  notify  the  other 
party  what  he  is  called  upon  to  answer, 
and  to  enable  the  court  to  render  a  cer- 
tain judgment  upon  them.  King  v. 
Carey,  5  Ga.  270. 

3.  In  New  York  an  order  to  show 
cause  must  direct  that  service  thereof 
less  than  eight  days  before  it  is  return- 
able shall  be  sufficient.  Code  Civ.  Pro. 
N.  Y.,  i89i,§78o. 

The  order  should  specify  what  service 
will  be  sufFcient.  Marcele  v.  Saltz- 
man,  66  How.  Pr.  (N.  Y.  Supreme  Ct.) 
205. 

As  to  the  sufficiency  of  the  specifica- 
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7.  Service.  —  The  Mode  and  Proof  of  Service  of  an  order  to  show  cause 
are  governed  by  the  general  rules  applicable  to  the  service  of  other 
orders,  notices,  and  papers.* 

If  the  Order  Specially  Directs  how  it  shall  be  served,  it  must  be  served 
in  that  manner  or  it  will  be  vacated.* 

Service  Without  the  State  'of  an  order  to  show  cause  why  a  party 
should  not  be  punished  for  contempt  is  a  nullity.^ 

If  an  Imperfect  Copy  of  a  Rule  Is  Served,  the  party  served  must  appear 
to  it,  and  by  such  appearance  he  does  not  admit  that  he  is  prop- 
erly brought  into  court,  so  as  to  prevent  him  from  taking  the 
objection  to  the  form  of  the  copy  of  the  rule,* 

8.  Proceedings  under  Order  —  Hearing  on  Keturn  Day.  —  Upon  the 
return  day  of  an  order  to  show  cause,  a  hearing  is  had  in  precisely 
the  same  manner  as  if  a  motion  had  been  brought  on  upon  notice 
in  the  usual  way.* 

Eight  to  Open  and  Close.  —  The  burden  of  proceeding  is  upon  the 
party  obtaining  the  order  to  show  cause,®  as  he  is  regarded  as 

tion  of  a  ground  for  short  notice  in  an 
order  to  show  cause,  see  Shaughnessy 
V.  Chase,  23  N.  Y.  Wkly.  Dig.  228, 

An  Attorney  Who  Has  Admitted  Due 
Service  cannot  object  that  the  order  to 
show  cause  did  not  expressly  direct 
that  less  than  eight  days  should  be 
sufficient.  Anonymous,  3  Abb.  N.  Cas. 
(N.  Y.)  51,  note. 

1.  See  article  Service  OF  Notices  AND 
Papers.  See  also  supra,  VI.  Notice 
and  Service  of  Order;  and  see  article 
Motions,  vol.  14,  p.  70. 

2.  See  4  Wait's  Practice  5q7. 
In  Marcele  v.  Saltzman,  66  How.  Pr. 

(N.  Y.  Supreme  Ct.)  205,  the  order  to 
show  cause  contained  the  following 
direction:  "  Service  of  a  copy  of  this 
order  on  plaintiff's  attorney  two  days 
before  the  return  day  hereof  shall  be 
deemed  sufficient  service."  It  was  held 
that  this  direction  contemplated  per- 
sonal service,  and  that  therefore  serv- 
ice by  mail  was  insufficient  although 
mailed  to  the  plaintiff's  attorney  more 
than  four  days  and  actually  received 
by  him  three  days  before  the  return 
day. 

3.  McCaulay  v.  Palmer,  9  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  390. 

4.  Wood  V.  Critchfield,  i  Dowl.  P.  C. 
587,  I  Cromp.  &  M.  72,  3  Tyrw.  235; 
Warner  v.  Wood,  3  Dowl.  P.  C.  262. 

A  motion  to  dismiss  an  action  ought 
not  fo  be  denied  merely  because  the 
word  "  dismissing  "  in  the  copy  of  the 
order  to  show  cause  served  on  the  plain- 
tiff had  a  pen  mark  drawn  through  it. 
Harrison  Mach.  Works  v.  Hosig,  73 
Wis.  184. 


Waiving  Objection  to  Clerical  Errors.  — 
The  defendant's  attorney  procured, 
from  the  judge  at  chambers,  an  order 
in  the  form  of  an  order  to  show  cause, 
appointing  a  time  and  place  for  hear- 
ing an  application  to  set  aside  a  judg- 
ment and  for  leave  to  answer,  the  hour 
designated  in  the  order  being  one 
o'clock  P.  M.,  and  served  on  plaintiff's 
attorney  a  copy  of  the  order,  in  which, 
by  a  clerical  mistake  in  copying,  the 
hour  was  stated  to  be  ten  o'clock  A.  M., 
and  at  the  same  time  served  a  notice  of 
the  application,  the  hour  therein  stated 
being  one  o'clock  p.  m.  The  plaintiff's 
attorney  was  present  when  the  applica- 
tion was  made  at  one  o'clock  p.  m.,  but 
took  no  part  in  the  proceeding,  and  the 
application  was  granted.  It  was  held 
that  by  being  present  and  hearing  the 
papers  read  and  the  application  made, 
and  not  calling  attention  to  the  differ- 
ence as  to  the  hour  in  the  papers 
served  on  him,  the  objection  was 
waived.     Marty  v.  Ahl,  5  Minn.  27. 

5.  See  article  Motions,  vol.  14,  p.  163. 

On  the  argument,  a  party  is  not  con- 
fined to  the  grounds  on  which  the  rule 
to  show  cause  was  obtained.  Den  v. 
Geiger,  9  N.  J.  L.  225. 

A  Party  upon  Whom  the  Eule  Does  Not 
Call  is  not  obliged  to  show  cause,  be- 
cause he  is  served  with  the  rule. 
Johnson  v.  Marriat,  2  Dowl.  P.  C.  343. 

6.  Evans  v.  Sidwell,  9  Lane.  Bar 
(Pa.)  113,  holding  that  the  party  who 
obtains  a  rule  to  show  cause  must,  in 
the  first  instance,  sustain  it  by  evi- 
dence, before  the  other  party  is  called 
upon. 
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the  moving  party,  and  he  is  accordingly  entitled  to  open  and  close 
the  argument.* 

Questions   of  Fact  Are   Tried  upon  Affidavits  ia  the   USUal   manner  and 
subject  to  the  usual  rules.* 


1.  I  Tidd's  Pr.  (4th  Am.  ed.)  499. 
See  in  general  article  Open  and  Close. 

New  York,  etc.,  R.  Co.  v.  New  York, 
I  Hilt.  (N.  Y.)  562,  holding  that  an 
order  to  show  cause  should  be  consid- 
ered as  a  notice  for  all  the  purposes  of 
a  motion,  and  that  it  does  not  affect 
the  rights  of  the  parties  in  respect  to 
the  order  in  which  they  should  be 
heard  before  the  court. 

Where  Cause  Is  Shown  in  the  First  In- 
stance against  a  rule,  the  counsel  who 
obtains  the  rule  has  the  right  to  reply 
as  in  an  ordinary  case.  Gibson  v. 
Winter,  i  H.  &  W.  436;  Anonymous,  4 
Taunt.  690,  wherein  the  court  said: 
"  If  cause  is  shown  in  the  first  in- 
stance, the  whole  of  that  tates  place 
on  one  day  which  otherwise  takes 
place  on  two.  The  one  party  moves 
for  his  rule  in  th^  ordinary  way,  the 
other  party  is  heard  to  answer  him  on 
a  subsequent  day,  and  the  first  is  again 
heard  in  support  of  his  rule.  So  is  it 
here;  the  one  moves  for  his  rule,  the 
other  is  heard  to  answer,  and  the  first 
is  to  reply  upon  him." 

Contrary  View.  —  In  Boyce  v.  Burch- 
ard,  21  Ga.  74,  the  plaintiff  moved 
upon  notice  in  the  ordinary  way  for  a 
receiver,  and  the  court  passed  an  order 
that  "  the  motion  for  the  appointment 
of  a  receiver  be  suspended  for  a  rea- 
sonable time,  to  allow  an  opportunity 
to  the  defendant  to  make  answer,  and 
show  why  it  should  not  be  granted." 
Afterwards  the  motion  was  renewed  by 
the  complainant,  and  the  judge  gave 
the  defendant  the  right  to  open  and 
conclude  the  argument.  Upon  appeal 
the  question  was.  Was  this  proper? 
The  court  said:  "  The  answer  to  this 
question  depends  on  the  import  of  the 
order  aforesaid  suspending  the  mo- 
tion. If  the  import  of  that  order  was 
that  a  receiver  would  be  appointed  un- 
less the  defendant  should  show  cause 
by  answer  why  one  should  not  be  ap- 
pointed, then  the  judge  was  right  in 
giving  the  opening  and  conclusion 
to  the  defendant.  The  party  called  on 
to  show  cause  is  the  party  entitled  to 
open  and  conclude." 

2.  See  article  Motions,  vol.  14,  p.  70. 
See  also: 

California.  —  Southworth  v.  Resing, 
3  Cal.  378. 


Illinois.  —  Cameron  v.  Savage,  37 
111.  172. 

Michigan.  —  Atty.-Gen.  v.  Sanilac 
County,  42  Mich.  72. 

N'ew  Jersey.  —  Crane  v.  Brigham,  II 
N.  J.  Eq.  29;  Philadelphia,  etc.,  R. 
Co.  V.  Little,  41  N.  J.  Eq.  519;  Ford  v. 
Potts,  6  N.  J.  L.  388;  Cooper  v.  Gal- 
braith,  24  N.  J.  L.  219. 

Pennsylvania.  —  Coxe  v.  Nicholls,  2 
Yeates  (Pa.)  546;  Hoar  v.  Mulvey,  i 
Binn.  (Pa.")  145;  Flannery  v.  Silvius,  4 
Kulp  (Pa.)  500;  Coulon  v.  De  Lisle, 
I  Browne  (Pa.)  256;  Gleason  v.  Cham- 
bers, I  W,  N.  C.  (Pa.)  112. 

England.  —  Tidd's  Pr.  (4thAm.  ed.) 
501;  Atkins  V.  Meredith,  4  Dowl.  P.  C. 
658;  Brown  v.  Probert,  i  Dowl.  P.  C. 
659;  In  re  Gompertz,  W.,  W.  &  D.  300; 
Memorandum,  6  Scott  900;  Johnson  v. 
Marriat,  2  Dowl.  P.  C.  343;  Turner  v. 
Unwin,  4  Dowl.  P.  C.  16,  i  H.  &  W. 
186. 

Upon  a  rule  to  show  cause,  a  rule  to 
take  depositions  is  implied.  Coulon 
V.  De  Lisle,  i  Browne  (Pa.)  256. 

The  court  will  not  make  an  order  to 
close  the  testimony  in  support  of  a  rule 
to  show  cause,  but  the  party  must  set 
it  down  for  argument.  Gleason  v. 
Chambers,  i  W.  N.  C.  (Pa.)  112. 

Furnishing  State  of  the  Case.  —  In  Til- 
lou  V.  Hutchinson,  13  N.  j.  L.  192,  it 
was  decided  that  although  there  was 
no  written  rule  requiring  it,  the  party 
obtaining  a  rule  to  show  cause  must 
make  out  a  state  of  the  case  and  fur- 
nish a  copy  of  it  to  the  opposite  party; 
and  this  must  be  done  within  a  reason- 
able time  after  the  rule  has  been  ob- 
tained. If  the  parties  cannot  agree 
upon  a  state  of  the  case,  application 
shall  be  made  to  the  judge  w^ho  tried 
the  cause,  to  settle  the  case.  A  state 
of  the  case  may  not  be  necessary  when 
the  facts  relied  upon  to  support  the 
rule  all  appear  by  affidavits  that  have 
been  taken  upon  notice  and  duly  filed 
with  the  clerk.  But  when  the  rule  to 
show  cause  is  foimded  on  the  evidence 
given  at  the  trial,  or  upon  what  trans- 
pired in  court,  a  state  of  the  case  must 
be  drawn  up  and  furnished  to  the  ad- 
verse party.  Kennedy  v.  Kennedy,  18 
N.  J.  L.  51,  wherein  it  was  held  that  if 
a  party  intends  to  dismiss  a  rule  to 
show  cause  for  want  of  a  state  of  the 
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Extent  of  Final  Order.  —  The  final  absolute  order  should  be  no 
broader  than  the  rule  or  order  to  show  cause.* 

Defaults.  —  If  cause  is  not  shown  on  the  day  appointed,  the 
party  obtaining  the  rule  or  order  may  move  to  make  it  absolute, 
which  is  done  as  a  matter  of  course  upon  proof  of  due  service  of 
the  order.*  If  the  party  obtaining  the  rule  does  not  appear  to 
sustain  it,  the  motion  will  be  denied,  or,  in  technical  phrase,  the 
rule  will  be  discharged.' 

An  Enlargement  of  the  Time  for  Showing  Cause  may  be  obtained  by 
either  party  on  application  where  sufficient  reaspn  exists  therefor.* 

XI.  Appellate  Review  of  Orders.  —  Final  orders,  or  orders  Affecting 
Substantial  Rights,  are  usually  made  appealable,  and  are  reviewed  on 
appeal  substantially  in  the  same  manner  as  final  judgments.* 
Such  orders  cannot  be  reviewed  on  appeal  from  the  final  judg- 
ment, especially  after  the  time  for  appealing  from  them  has 
expired,®  except,  perhaps^  where  the  error  complained  of  neces- 


case,  he  must  move  for  it  before  the 
argument  is  thrice  noticed.  If  he  does 
not,  a  rule  may  be  taken  on  the  ad- 
verse party  to  furnish  a  state  of  the 
case  in  thirty  days,  and  in  default 
thereof  the  rule  to  show  cause  will  be 
discharged  with  costs. 

1.  Winkelman  v.  People,  50  111.  449; 
Anderson  v.  Johnson,  i  Sandf.  (N.  Y.) 
713,  holding  that  a  final  order  on  de- 
fault cannot  extend  beyond  what  is 
expressed  in  the  first  order  to  show 
cause.  To  the  same  effect  is  Thomp- 
son V.  Erie  R.  Co.,  9  Abb.  Pr.  N.  S. 
(N.  Y,  Supreme  Ct.)  233. 

2.  Hun's  Court  Rules,  rule  37;  i 
Tidd's  Pr.  (4th  Am.  ed.)  501. 

As  to  whether  a  rule  may  be  made 
absolute  upon  the  day  named  or  upon 
the  next  following  day,  see  Dow  v. 
Bell,  4  Exch.  259,  18  L.  J.  Exch.  391; 
Shaw  V.  Masters,  2  Taunt.  174;  Smith 
V.  Collins,  3  Dowl.  P.  C.  100;  Lace  v. 
Adamson,  12  M.  &  W.  807,  i  Tidd's 
Pr.  (4th  Am.  ed.)  501. 

3.  Hun's  Court  Rules,  rule  37.  See 
also  article  Motions,  vol.  14,  p.  70. 

4.  New  York.  —  People  v.  Freer,  i 
Cai.  (N.  Y.)  485. 

England.  — 1  Tidd's  Pr.  (4th  Am. 
ed.)  502;  Price  v.  Thomas,  11  C.  B. 
543,  73  E.  C.  L.  543;  Abrahams  v. 
Davison,  6  C.  B.  622,  60  E.  C.  L.  622; 
Batty  V.  Marriott,  5  C.  B.  420,  57  E.  C. 
L.  420,  5  D.  &  L.  477,  17  L.  J.  C.  P. 
140;  Hawkins  v.  Benton,  2  D.  &  L. 
465,  14  L.  J.  Q.  B.  9;  Grissold  v. 
Harding,  i  C.  B.  N.  S.  556,  87  E.  C.  L. 
556;  Haines  v.  Aldrit,  2  Chit.  Rep. 
372.  18  E.  C.  L.  372;  Todd  V.  Gom- 
pertz,    W.,    W.    &   D.    610;    Wyatt    v. 


Prebble,  5  Dowl.  P.  C.  268;  Anony- 
mous, I  Smith  199;  Cartwright  v. 
Blackworth,  i  Dowl.  P.  C.  489;  Casse 
V.  Wright,  14  C.  B.  562,  78  E.  C.  L. 
562,  23  L.  J.  C.  P.  144. 

Stiptilation.  —  Time  for  showing 
cause  may  be  extended  by  a  stipula- 
tion between  the  parties.  Rogers  v. 
Toole,  II  Paige  (N.  Y.)  212. 

5.  See  generally  article  Appeals, 
vol.  2,  p.  I  et  seq.,  wherein  this  subject 
is  fully  considered. 

6.  Alabama.  —  Price  v.  Simmons,  13 
Ala.  749. 

Illhtois.  —  Guyer  v.  Wilson,  139  111. 
392. 

Maryland.  —  Henderson  v.  Gibson, 
19  Md.  234. 

Michigan.  —  Benedict  v.  Thompson, 
2  Dougi.  (Mich.)  299. 

Minnesota.  —  Papke  v.  Papke.  30 
Minn.  260. 

Nevada.  —  Maynard  v.  Johnson,  2 
Nev.  16. 

Nezo  York.  —  Orange  County  v. 
Fink,  7  Paige  (N.  Y.)  87;  Lawrence  v. 
Church.  57  Hun  (N.  Y.)  585,  32  N.  Y. 
St.  Rep.  751;  Fales  v.  Lawson,  51  Hun 
(N.  Y.)  642,  21  N.  Y.  St.  Rep.  708; 
Teal  V.  Woodworth,  3  Paige  (N.  Y.) 
470. 

North  Carolina.  —  Beavans  v.  Gcod- 
rich,  98  N.  Car.  217;  State  v.  Laws,  7 
Ired.  L.  (N.  Car.)  375. 

West  Virginia.  —  Lloyd  v.  Kyle,  26 
W.  Va.  534;  Stout  V.  Philippi  MJfg.. 
etc.,  Co.,  41  W.  Va.  339. 

United  States.  —  Sage  v.  Central  R. 
Co.,  99  U.  S.  334:  Hill  V.  Chicago, 
etc.,  R.  Co.,  140  U.  S.  52;  Elder  v. 
McClaskey.  37  U.  S.  App.  199. 
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saril}''  enters  into  and  taints  the  final  judgment  itself,*  and  cer- 
tainly not  where  they  have  already  been  reviewed  on  a  previous 
separate  appeal.* 

Interlocutory  Orders  Not  Affecting  a  Substantial  Bight  are  not  usually 
appealable,  but  errors  therein  may  be  reviewed  and  corrected 
upon  appeal  from  the  final  judgment,'  provided  they  involve  the 


1.  Alabama.  —  Nelms  v.  McGraw,  93 
Ala.  245;  Wadsworth  v.  Goree,  96  Ala. 
227. 

Arizona.  —  Carroll  v.  Byers,  (Ari- 
zona 1884)  36  Pac.  Rep.  499. 

Indiana.  —  Buchanan  v.  Berkshire 
L.  Ins.  Co.,  96  Ind.  510. 

Iowa. — Jones  v.  Chicago,  etc.,  R. 
Co.,  36  Iowa  68;  Snxith  v.  Bigelow,  19 
Iowa  459. 

New  York.  —  Colburn  v.  Morton,  36 
How.  Pr.  (N.  Y.  Ct.  App.)  150,  i  Abb. 
App.  Dec.  (N.  Y.)  378;  Kerr  v.  Dildine, 
20  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
366,60  Hun(N.  Y.)3i5:  Whitmore  v. 
Tarrytown,  137  N.  Y.  409. 

South  Carolina.  —  Hyatt  v.  McBur- 
ney,  17  S.  Car.  143;  Lee  v.  Fowler,  19 
S.  Car.  607;  McCrady  v.  Jones,  36  S. 
Car.  136. 

Virginia.  —  Cocke  v.  Gilpin,  i  Rob. 
(Va.)  22, 

2.  Seymour  v.  Spring  Forest  Ceme. 
tery  Assoc,  4  N.  Y.  App.  Div.  359  (de- 
cided under  Code  Civ.  Pro.  N.  Y., 
1S91,  §  1316);  Wiener  v.  Morange,  7 
Daly  (N.  Y.)  446;  Zunz  v.  Heroy,  3 
Misc.  Rep.  (N.  Y.  C.  PI.)  614,  23  N.  Y. 
Supp.  15.  But  see  Hyatt  v.  McBur- 
ney,  17  S.  Car.  143;  Price  v.  Nesbit,  i 
Hill  Eq.  (S.  Car.)  445;  Buckingham  v. 
McLean,  13  How.  (U.  S.)  150. 

3.  California.  —  Agard  v.  Valencia, 
39  Cal.  292;  De  Barry  v.  Lambert, 
10  Cal.  503;  Baker  v.  Baker,  10  Cal. 
527;  Swain  v.  Burnette,  76  Cal.  299; 
Holton  V.  Noble,  83  Cal.  7;  Hibberd  v. 
Smith,  39  Cal.  145;  Levy  v.  Getleson, 
27  Cal.  685;  Matter  of  Cahalan,  70  Cal. 
604. 

Colorado.  —  Hagerman  v.  Moore,  2 
Colo.  App.  83. 

Connecticut.  —  Wallace  v.  Middle- 
brook,  28  Conn.  464. 

District  of  Columbia.  —  Parson  v. 
Parker,  3  MacArthur  (D.  C.)  9;  Salter 
V.  Allen,  6  D.  C.  182. 

Indiana.  —  Cook  v.  Otto,  13  Ind.  380. 

Iowa. — Jones  v.  Chicago,  etc.,  R. 
Co.,  36  Iowa  68. 

Kansas.  —  Connor  v.  Wilkie,  i  Kan. 
App.  492;  Hulme  v.  Diffenbacher,  53 
Kan.  iSi. 


Kentucky.  —  Reeves  v.  Davis,  6  Ky. 
L.  Rep.  514. 

Louisiana. — State  v.  Judge,  29  La. 
Ann.  803;  State  v.  Manning,  21  La. 
Ann.  453;  New  Orleans  v.  Shepherd,  9 
La.  Ann.  241;  State  v.  Judge,  15  La. 
Ann.  336. 

Maine.  —  Cameron  v.  Tyler,  71  Me. 

27. 

Maryland.  —  Barton  v.  Higgins,  41 
Md.  539;  Bull  &.  Pyle,  41  Md.  419. 

Michigan.  —  Yawkey  v.  Richardson, 
9  Mich.  529,  81  Am.  Dec.  769;  Morris 
V.  Morris,  5  Mich.  171. 

Minnesota.  —  Mower  v.  Hanford,  6 
Minn.  535. 

New  York,  —  Hoe  v.  Sanborn,  36  N. 
Y.  93,  35  How.  Pr.  (N.  Y.)  197,  3  Abb. 
Pr.  N.  S.  (N.  Y.)  189;  Gregg  v.  Howe, 
37  N.  Y.  Super.  Ct.  420;  Tribune 
Assoc.  V.  Smith,  40  N.  Y.  Super.  Ct. 
251;  Phelps  V.  Ward,  10  Bosw.  (N.  Y.) 
617;  Gilmore  v.  Ham,  21  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  102,  6i  Hun 
(N.  Y.)  I,  133  N.  Y.  664;  Ronalds  v. 
Camman,  21  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  320,  61  Hun  (N.  Y.)  625,  40 
N.  Y.  St.  Rep.  690;  Ferris  v.  Aspin- 
wall,  10  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.) 
137;  Commercial  Bank  v.  Spencer,  76 
N.  Y.  155;  Matter  of  HoUister  Bank, 
23  N.  Y.  508;  Quincey  v.  Young,  53  N. 
Y.  504;  Chamberlain  v.  Dempsey,  36 
N.  Y.  144. 

North  Carolina.  —  Luttrell  v.  Martin, 
112  N.  Car.  593;  Lam  be  v.  Love,  109 
N.  Car.  305;  Welch  z'.  Kinsland,  93  N. 
Car.  281;  Bennett  v.  Shelton,  117  N. 
Car.  103. 

Oregon.  —  Burt  v.  Ambrose,  11  Ore- 
gon 26. 

Tennessee.  —  Joslyn  v.  Sappinglon,  i 
Overt.  (Tenn.)  222. 

Vermont.  —  Nelson  v.  Brown,  59  Vt. 
600. 

Wisconsin .  —  Schattschneider  v. 
Johnson,  39  Wis.  387. 

In  AUender  v.  Fritts,  24  Cal.  447,  a 
review  of  an  order  refusing  to  dissolve 
an  attachment  was  denied  upon  this 
ground  on  appeal  from  the  final  judg- 
ment, although  under  the  California 
Practice  Act,  as  it  then  stood,  the  order 
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merits  of  the  controversy  or  necessarily  affect  the  judgment,  but 
not  otherwise,*  and  in  fact  this  is  the  only  way  in  which  an 
appellate  review  of  such  orders  can  be  secured.' 

The  Details  of  Appellate  Procedure  and  Boles  of  Decision  have  been  fully 
considered  elsewhere,  in  the  articles  of  this  work  dealing  specifi- 
cally therewith.' 


was  not  appealable.  The  court  said 
that  it  was  a  case  for  which  the  stat- 
utes made  no  provision. 

In  Williams  v.  Williams,  6  S.  Dak, 
284,  it  was  held  upon  this  ground  that 
an  order  directing  the  payment  of  tem- 
porary alimony  and  counsel  fees  was 
not  reviewable  upon  appeal  from  the 
final  judgment.  Compare  Wyatt  v. 
Wyatt,  2  Idaho  2ig,  holding  that  such 
an  order  can  only  be  reviewed  after 
final  judgment. 

1.  District  of  Columbia.  —  Parson  v. 
Parker,  3  MacArthur  (D.  C.)  9;  Salter 
V.  Allen,  6  D.  C.  182. 

Indiana.  —  Andrews  v.  Powell,  27 
Ind.  303. 

New  York.  —  James  v.  Chalmers,  6 
N.  Y.  209;  Tauziede  v.  Jumel,  138  N. 
Y.  431;  Hoe  V.  Sanborn,  36  N.  Y.  93,  3 
Abb.  Pr.  N.  S.  (N.  Y.)  189,  35  How. 
Pr.  (N.  Y.)  197;  Whitmore  v.  Tarry- 
town,  137  N.  Y.  409;  Van  Marter  v. 
Hotchkiss,  4  Abb,  App.  Dec.  (N,  Y.) 
484;  Stark  V.  Dinehart,  40  N.  Y.  342; 
Hunt  V.  Chapman,  62  N,  Y.  333; 
Ulster  County  Sav.  Inst.  v.  New  York 
Fourth  Nat.  Bank,  54  Hun  (N.  Y.)  638, 
28  N.  Y.  St.  Rep.  24;  Hackett  v.  Bel- 
den,  47  N,  Y.  624. 

South  Carolina.  —  Hyatt  v.  McBur- 
ney,  17  S.  Car.  143. 

Wisconsin.  —  McCord  v.  McSpaden, 
34  Wis.  541;  Hackett  v.  Carter,  38  Wis. 
394;  Goldmark  v.  Rosenfeld,  69  Wis. 
469;  In  re  Baker,  72  Wis,  395;  New- 
man  v.  Board,  74  Wis.  303;  Donkle  v. 


Milem,  88  Wis.  33;  Hewitt  v.  FoUett, 
51  Wis,  264, 

2.  California. —  De  Barry  v.  Lambert, 
10  Cal,  503;  Baker  v.  Baker,  10  Cal. 
527;  Agard  v.  Valencia,  39  Cal,  292; 
Hibberd  v.  Smith,  39  Cal.  145;  Levy  v. 
Getleson,  27  Cal.  685. 

Indiana.  —  Cook  v.  Otto,  13  Ind.  380. 

New  York.  —  Gilmore  v.  Ham,  21 
Civ.  Pro.  Rep.  (N.  Y,  Supreme  Ct.) 
102,  61  Hun  (N.  Y.)  I,  133  N,  Y.  664; 
Ronalds  v.  Camman,  21  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  320,  61  Hun  (N. 
Y.)  625,  40  N.  Y.  St.  Rep.  690;  Com- 
mercial Bank  v.  Spencer,  76  N.  Y.  155; 
Quincey  z\  Young,  53  N.  Y.  504. 

North  Carolina.  —  Bennett  v.  Shel- 
ton,  117  N.  Car,  103, 

Oregon.  —  Burt  v.  Ambrose,  11  Ore- 
gon 26, 

Tennessee.  —  Joslyn  v.  Sappington,  i 
Overt,  (Tenn.)  222. 

Vermont.  —  Nelson  v.  Brown,  59  Vt. 
600. 

Exceptions  to  interlocutory  decisions 
may  sometimes  be  ordered  to  be  heard 
in  the  first  instance  in  an  appellate 
court.  Ronalds  v.  Camman,  21  Civ. 
Pro.  Rep,  (N.  Y.  Supreme  Ct,)  320,  6l 
Hun  (N,  Y.)  625,  40  N.  Y.  St.  Rep.  690. 

8.  See  for  example  the  articles  Ap- 
peals, vol.  2,  p.  i;  Assignment  of 
Errors,  vol.  2,  p.  920;  Bills  of  Ex- 
ceptions, vol,  3,  p,  374;  Case  Made  on 
Appeal,  vol,  3,  p.  879;  Error,  Writ 
Of,  vol,  7,  p,  817;  Exceptions  and  Ob- 
jections, vol.  8,  p.  153,  etc. 
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2.  Convenience  of  the  Parties,  381. 

3.  Control  of  the  Court,  382. 

m.  Discbetion  of  the  Cotjet,  383. 

1.  Order  of  Proof  Rests  in,  383. 

2.  When  Exercised,  384. 

3.  Not  Ordinarily  Reviewable,  385. 

4.  Not  an  Arbitrary  Power,  386. 

5.  Time  and  Order  of  Cross-examination,  386. 

6.  In  Cases  of  Agency,  387. 

7.  Actions  on  Contracts,  387. 

8.  Trials  for  Conspiracy,  388. 

9.  In  Various  Other  Actions,  389. 

10.  Admitting  Anticipatory  Evidence,  391. 

11.  Reception  of  Evidence  Not  Relevant  When  Offered,  392. 

a.  In  General,  392. 

b.  Necessity  of  Offer  to  Render  It  Relevant,  393. 

c.  Evidence  Not  Subsequently  Rendered  Relevant^  393. 

12.  Evidence  in  Chief,  Admitted  in  Rebuttal,  393. 

a.  General  Rule,  393. 

b.  Evidence  Inadvertently  Omitted,  394. 

c.  Rights  of  the  Adverse  Party,  395. 

d.  Making  Out  a  Prima  Facie  Case,  396. 

e.  Regular  Order  May  Be  Enforced,  396. 

IV.  Beofeninq  the  Case,  397. 

1.  In  General,  397. 

2.  After  One  Party  Has  Rested,  398. 

3.  After  Both  Parties  Have  Rested,  398. 

4.  For  the  Plaintiff  and  Defendant,  399. 

5.  After  a  Demurrer  to  the  Evidence  or  Motion  to  Direct  ttr 
*  Dismiss,  400. 

6.  Before,  During,  and  After  Argument,  401. 

7.  After  Submission  of  the  Case,  403. 
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V.  Recalling  "Witnesses,  404. 

1.  In  General^  404. 

2.  When  Not  Permitted,  405. 

3.  To  Explain  Testimony^  405. 

VI  Testamentaey  Causes,  406. 

1.  The  Regular  Order,  406. 

2.  Discretion  of  the  Court,  406. 

3.  Making  Out  Prima  Facie  Case,  407. 
vn.  Statutory  Provisions,  407. 

CROSS-REFERENCE. 
See  in  general  article  OPEN  AND  CLOSE,  ante,  p.  181. 

1.  The  Regulak  Ordee  —  1.  In  General.  —  In  order  to  avoid 
the  confusion  which  would  result  if  the  parties  to  a  suit  were 
allowed  to  produce  their  evidence  in  any  method  which  indi- 
vidual fancy  might  dictate,  it  has  been  found  necessary  to  estab- 
lish an  uniform  order  of  proof.* 

2.  The  Strict  Rule  of  Practice.  —  The  regular  order  of  proof  is 
substantially  the  same  in  all  jurisdictions,  although  there  is  a 
wide  variety  in  the  degrees  of  strictness  with  which  it  is  adhered 
to.  When  the  plaintiff  sustains  the  burden  of  proof  he  has  the 
right  to  open  the  evidence,  and  to  prove  the  facts  on  which  he 
relies  to  establish  his  case.  The  defendant  is  then  allowed  to 
present  evidence  which  tends  to  contradict  that  of  the  plaintiff 
and  to  support  his  own  side  of  the  issue.  Finally,  the  plaintiff 
may  disprove,  in  rebuttal,  the  affirmative  portion  of  his  oppo- 
nent's evidence.* 

1.  Kales  of  Practice.  —  To  prevent  de-  "Where  Witnesses  Are  to  Be  Examined 

lay  and  unnecessary  waste  of  time,  Separately,  other  witnesses  being  ex- 
rules  of  practice  must  be  adopted  in  all  eluded  during  the  examination  of  each 
courts  of  justice.  While  not  so  bind-  one,  it  will  generally  be  found  advis- 
ing as  those  which  establish  rights,  able,  if  a  party  intends  to  testify  in  his 
they  nevertheless  should  not  be  de-  own  behalf,  that  he  should  be  called 
parted  from  for  trivial  causes.  Among  first,  so  as  to  permit  of  his  presence 
these  rules  is  that  which  regulates  the  during  the  remainder  of  the  trial, 
order  in  which  witnesses  shall  be  ex-  But  the  particular  circumstances  of 
amined.  It  is  a  rule  of  great  im-  each  case  must  control,  and  it  is  not 
portance,  without  which  jury  trials  always  possible  to  follow  this  order, 
would  be  interminable  and  intolerable.  The  testimony  of  the  party  might  not 
Walker  v.  Walker,  14  Ga.  251.  be  intelligible  to  the  jury,  until  other 
The  strict  rule  of  practice  ought  witnesses  had  been  examined.  Tift  v. 
generally  to  be  adhered  to  in  conduct-  Jones,  52  Ga.  538. 

ing  trials.     Otherwise  confusion,  loss  If  One  Party  Introduces  a  Part  of  a 

of    time,  and    captious   and    irritable  Document  in   evidence  on  his  own  be- 

conduct    must   follow.     Neither   party  half,  the  other  party  has  the   right  to 

ought  to  be   allowed  to  give  his   evi-  demand   that    the    remainder    of    the 

dence  by   piecemeal,   and    then   apply  document  be  read  before  the  interven- 

for   instructions,   and   again   to   mend  tion  of  other  testimony.     Spanagel  v. 

and  add  to  his  proof  until  by  repeated  Bellinger,  38  Cal.  278. 

experiments  he  shall  make  it  conform  2.  California.  —  Yankee  Jim's  Union 

to  the  opinion  of  the  court.     Braydon  v.  Water  Co.  v.  Crary,  25  Cal.  504;  Kohler 

Goulman,  i  T.  B.  Mon.  (Ky.)  115.  v.  Wells,  26  Cal.  606. 
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3.  Affirmative  Evidence  Cannot  Be  Given  in  Rebuttal.  —  When  a 

party  holds  the  affirmative  of  any  issue  he  is  bound  in  the  first 
instance  to  produce  all  his  evidence  in  chief,  on  which  he  relies 


Connecticut.  —  Hathaway  v.  Heming- 
way, 20  Conn.  191. 

Georgia.  —  Walker  v.  Walker,  14  Ga. 
242. 

Illinois.  —  Mueller  v.  Rebhan,  94  111. 
142;  Sandwich  v.  Dolan,42  IIl.App.  53. 

Kentucky.  —  Hocker  v.    Davis,    2   T. 

B.  Mon.  (Ky.)   120;    Braydon   v.  Goul- 
man,  i  T,  B.  Mon.  (Ky.)  115. 

Maryland.  —  Dugan  v.  Anderson,  36 
Md.  567. 

Massachusetts.  —  Holbrook  v.  Mc- 
Bride,  4  Gray  (Mass.)  215. 

Neiv  York.  —  Morris  v.  Wadsworth, 
17  Wend.  (N.  Y.)  118. 

Ohio.  —  Graham  v.  Davis,  4  Ohio  St. 
362;  Lexington  F.,  etc.,  Ins.  Co.  v. 
Paver,  16  Ohio  324. 

Virginia.  —  Wright  v.  Rambo,  21 
Gratt.  (Va.)  158. 

United  States.  —  Gilpins  v.  Consequa, 
3  Wash.  (U.  S.)  184. 

England.  —  Rex  v.  Smith,  2  Stark. 
20S,  3  E.  C.  L.  379;  Rex  V.  Hilditch,  5 

C.  &  P.  299,  24  E.  C.  L.  330. 

Follows  the  Pleadings.  —  The  order  of 
proof  should  follow  the  order  in  which 
the  issues  are  presented  by  the  plead- 
ings. When  a  plaintiff  gives  in  chief, 
evidence  which  should  be  given  in  re- 
buttal, the  court  on  motion  may  order 
it  stricken  out.  Sieber  v.  Weiden,  17 
Neb.  5S2. 

Where  There  Are  a  Number  of  Issues 
Involved  in  the  same  case,  the  plaintiff 
must  open  the  evidence,  if  he  holds  the 
affirmative  of  any  one  of  them.  Mont- 
gomery V.  Swindler,  32  Ohio  St.  224, 
citing  several  cases. 

When  Specific  Performance  of  a  Contract 
to  convey  land  is  sought  to  be  enforced 
by  an  action  in  equity,  the  usual  order 
of  proof  is  reversed.  The  plaintiff  is 
allowed  in  the  first  instance  to  prove 
his  possession  of  the  land  and  circum- 
stances attending  such  possession,  in 
order  to  raise  a  presumption  of  the  ex- 
istence of  a  contract  to  convey.  But 
such  a  contract  must  be  ultimately 
proved,  unless  the  possession  alone  is 
of  such  a  character  that  it  is  only  con- 
sistent with  the  contract  alleged,  and 
that  no  other  hypothesis  would  be  able 
to  account  for  it.  Sitton  v.  Shipp,  65 
Mo.  297. 

Burden  of  Proof  Controls.  —  Although 
the  plaintiff  in  general  opens  the  evi- 


dence, since  he  usually  sustains  the 
burden  of  proof,  this  is  not  always  so. 
It  depends  entirely  upon  which  party 
has  the  affirmative  of  the  whole  issue, 
and  where  the  defendant  bears  the 
burden  of  proof  it  is  proper  practice 
for  the  court  to  allow  him  to  produce 
his  evidence  first.  In  actions  where 
the  defense  is  "  failure  of  considera- 
tion," this  course  is  frequently  fol- 
lowed.    Pierce  v.  Lyman,  28  Ark.  550 

Account  Books  of  a  Defendant  may  be 
competent  evidence  for  the  purpose  of 
rebutting  the  plaintiff's  evidence.  But 
they  should  be  offered  at  the  proper 
time,  that  is  to  say,  after  the  plaintiff 
has  closed  his  testimony.  It  is  not 
proper  to  offer  them  as  evidence  during 
the  cross-examination  of  plaintiff's  wit- 
nesses, as  a  part  of  such  cross-exami- 
nation, and  if  offered  at  that  time  they 
will  be  excluded.  Peru  Coal  Co.  v. 
Merrick,  79  111.  ri2. 

Evidence  on  Behalf  of  Defendant.  —  The 
plaintiff  sought  to  recover  damages  for 
the  overflowing  of  his  land  by  water 
caused  by  unlawful  maintenance  of  a 
dam.  There  had  been  previous  litiga- 
tion concerning  the  same  matter.  The 
plaintiff  produced  evidence  which 
tended  to  prove  that  the  unlawful 
structure  was  the  same  which  had  been 
the  cause  of  this  previous  litigation. 
Defendant  was  refused  permission  to 
deny  this  fact  before  he  had  opened 
his  own  case.  This  was  held  not  error, 
as  the  evidence  was  not  offered  in  its 
proper  order.  McLeod  v.  Lee,  17  Nev. 
103. 

Presumption  that  the  Regular  Order 
Will  Be  Followed.  —  In  a  trial  for  mur- 
der the  defendant  gave  evidence  to 
prove  an  alibi.  The  plaintiff  in  rebut- 
tal produced  evidence  of  the  occurrence 
of  a  certain  event  which  was  inconsist- 
ent with  the  theory  of  the  alibi.  The 
defendant  then  asked  to  be  allowed  to 
show  in  rebuttal  that  the  plaintiff's 
witness  was  mistaken  as  to  the  time  of 
the  occurrence  of  this  event.  The  trial 
court  refused  to  admit  such  testimony 
on  the  ground  that  it  belonged  to  the 
defendant's  case  in  chief.  It  was  held 
that  this  was  error.  "  The  defendant 
had  a  right  to  suppose  that  evidence 
would  be  offered  and  received  in  its 
logical  order  and  sequence.     He  was 
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to  establish  his  case,  and  will  be  confined  in  rebuttal  to  the  con- 
tradiction of  affirmative  facts  brought  out  for  the  first  time  by 
his  adversary's  evidence.*  Justice  demands  that  each  party  be 
given  an  equal  opportunity  to  countervail  the  affirmative  evi- 
dence which  his  opponent  has  produced.  It  follows,  therefore, 
that  if  the  plaintiff  were  allowed  to  give  affirmative  evidence  in 


not  bound  to  offer  evidence  before  it 
had  become  relevant  to  the  case,  nor 
could  he  rightfully  conclude  that  when 
its  admissibility  depended  upon  evi- 
dence to  be  given  by  the  prosecution, 
the  court  would  receive  it  before  it  had 
been  made  relevant  by  such  other  evi- 
dence being  put  in."  Cooley,  J.,  in 
Brown  v.  People,  17  Mich.  429. 

1.  California.  —  Smith  v.  Mayer,  3 
Cal.  207. 

Florida.  —  Hoev  v.  Fletcher,  39  Fla. 

325. 

Illincis.  —  Fenter  v.  Toledo,  etc.,  R. 
Co.    29  111.  App.  250. 

Iowa.  —  Hubbell  v.  Ream,  31  Iowa 
289;  Boals  V.  Shields,  35  Iowa  231. 

Louisiana.  —  Le  Blanc  v.  Nolan,  2 
La.  Ann.  223. 

Maryland.  —  Lewin  v.  Simpson,  38 
Md.  468;  Cumberland,  etc.,  R.  Co.  v. 
Slack,  45  Md.  161. 

Massachusetts.  —  Macullar  v.  Wall,  6 
Gray  (Mass.)  507. 

Mississippi.  —  Reedick  v.  State,  72 
Miss.  1008. 

New  York.  —  Hastings  v.  Palmer,  20 
Wend.  (N.  Y.)  225;  Ankersmit  v. 
Bluxome,  48  Hun  (N.  Y.)  i. 

Ohio.  —  Sullivan  v.  Fogarty,  6  Ohio 
Dec.  130;  Toledo,  etc.,  R.  Co.  v. 
Wales,  II  Ohio  Cir.  Ct.  Rep.  371,  5 
Ohio  Cir.  Dec.  168. 

Pennsylvania.  —  Arnold  v.  Pfoutz, 
117  Pa.  St.  103;  Stetson  v.  Croskey,  52 
Pa.  St.  230;  Young  v.  Edwards,  72  Pa. 
St.  257. 

Tennessee.  —  Story  v.  Saunders,  8 
Humph.  (Tenn.)  663. 

Virginia.  —  McManus  v.  Mason,  43 
W.  Va.  196. 

England.  —  Giles  v.  Powell,  2  C.  & 
P.  259,  12  E.  C.  L.  120;  Whittingham 
V.  Bloxham,  4  C.  &  P.  597,  19  E.  C.  L. 
543;  Rex  V.  Findon,  6  C.  &  P.  132,  25 
E.  C.  L.  317;  Knapp  v.  Haskall,  4  C. 
&  P.  590,  19  E.  C.  L.  539;  Rex  V. 
Stimpson,  2  C.  &  P.  415,  12  E.  C.  L. 
197;  Rowe  V.  Brenton,  3  M.  &  R.  133. 

Cnmolative  Evidence.  —  If  the  plaintiff 
in  opening  his  evidence  introduces  tes- 
timony in  anticipation  of  his  opponent's 
defense,  he  will  not  in  general  be 
allowed  to  give  further  evidence  of  the 


same  character  in  rebuttal.  Dugan  v. 
Anderson,  36  Md.  588. 

Where  the  plaintiff,  in  an  action  on 
a  note,  proves  the  execution  of  the 
note  by  the  defendant,  and  assignment 
to  the  plaintiff,  he  can  then  rest  his 
evidence.  But  if  he  proceeds  to  prove 
assignment  before  maturity  he  must 
offer  all  his  evidence  on  this  point  be- 
fore resting  his  case,  and  cannot  give 
it  in  rebuttal.  Herrick  v.  Swomley,  56 
Md.  439. 

As  a  General  Bole  a  Party  Cannot 
Divide  His  Evidence  into  two  parts,  giv- 
ing one  in  chief  and  the  other  in  rebut- 
tal. If  he  undertakes  to  go  into  a  sub- 
ject originally,  he  must  then  present 
all  the  evidence  on  the  facts  involved. 
This  rule  applies  when  any  matter  is 
entered  upon  directly,  but  does  not 
apply  when  the  matter  is  only  incident- 
ally touched  upon.  Fitzpatrick  v. 
Papa,  89  Ind.  17.  Citing Yor\iv.  Pease, 
2  Gray  (Mass.)  282;  Ash  worth  v.  Kit- 
tridge,  12  Cush.  (Mass.)  193. 

To  Allow  the  Defendant  to  Give  Testi- 
mony after  the  plaintiff  has  begun  his 
evidence  in  rebuttal,  is  a  departure 
from  the  regular  and  orderly  method 
of  procedure.  Cannon  v.  Iowa  City, 
34  Iowa  203. 

In  an  action  to  recover  damages  for 
injury  to  property  caused  by  the  main- 
tenance of  a  manufacturing  establish- 
ment in  the  neighborhood,  the  defense 
offered  to  prove  that  the  plaintiff  was 
not  the  owner  of  the  property  injured 
by  the  nuisance.  This  evidence  would 
have  been  competent  if  offered  at  the 
proper  time,  but  as  it  was  not  offered 
by  the  defendant  until  after  the  close  of 
the  plaintiff's  testimony  in  rebuttal,  it 
was  held  not  error  for  the  court  to  ex- 
clude it.  It  properly  formed  a  part 
of  the  defendant's  evidence  in  chief. 
Lurssen  v.  Lloyd,  76  Md.  360. 

Where  the  State  Enters  a  Nol  Pros,  as 
to  one  defendant  in  a  criminal  cause 
and  calls  him  as  a  witness  after  the  de- 
fense has  closed  its  testimony,  the 
court  may  refuse  to  allow  the  defend- 
ant to  introduce  further  evidence  in 
rebuttal.  State  v.  Lyons,  44  La.  Ann. 
106. 
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rebuttal,  the  defendant  would  be  entitled  to  contradict  it,  and 
trial  would  thus  become  interminable.* 

4.  Anticipating  the  Defense.  —  It  is  not  necessary  to  antici- 
pate the  evidence  of  the  adverse  party,  by  attempting  to  dis- 
prove facts  which  have  not,  as  yet,  been  asserted.* 

5.  Dependent  Facts.  —  The  facts  which  must  be  proven  in  order 
to  establish  a  case  sometimes  form  links  in  a  chain  of  evidence. 
These  links  should  be  proven  successively,  in  their  logical  order 
of  dependence,  and  when  the  admissibility  of  evidence  depends 
on  a  certain  fact  as  a  condition  precedent,  that  fact  should  be 
established  before  the  evidence  is  introduced.' 


1.  Asay  V.  Hay,  89  Pa.  St.  77;  Dodge 
V.  Dunham,  41  Ind.  186;  Dove  v.  State, 
3  Heisk.  (Tenn.)  348;  Kent  v.  Lincoln, 
32  Vt.  592;  Luddea  v.  Sumter,  47  S. 
Car.  335. 

2.  Luke  V.  Bruner,  15  Iowa  3; 
Cooper  V.  Francis,  37  Tex.  445. 

Anticipation  by  a  Party  of  His  Oppo- 
nent's  Evidence  is  not  required.  The 
party  who  sustains  the  burden  of  proof 
must  first  introduce  evidence  in  sup- 
port of  his  case.  Until  he  has  done 
30,  the  other  party  is  not  required  to 
produce  evidence  in  contradiction 
thereof.  In  an  action  on  a  promissory 
note  the  plaintiff  gave  evidence  in  sup- 
port of  his  case  and  rested.  The  de- 
fendant then  produced  his  evidence. 
In  rebuttal  the  plaintiff  was  allowed  to 
contradict  certain  evidence  produced 
by  the  defendant,  which  he  might  have 
contradicted  by  anticipation  in  his  evi- 
dence in  chief,  but  in  accordance  with 
the  foregoing  rule  he  was  not  obliged 
to  thus  anticipate  his  adversary's  case. 
In  the  same  case  it  was  also  held 
that  the  defendant  should  have  been 
allowed  to  contradict  the  plaintiff's  re- 
butting evidence,  and  that  refusal  by 
the  trial  court  to  allow  this  was  error. 
Dodge  V.  Dunham,  41  Ind.  186. 

In  an  Action  to  Recover  a  Balance  Due 
for  merchandise  sold  and  delivered,  it 
was  held  that  the  plaintifif  was  not 
bound  in  the  first  instance  to  prove  the 
freedom  of  the  goods  from  defects. 
He  can  prove  the  sale  and  delivery  of 
the  goods  and  then  rest.  If  the  de- 
fendant gives  evidence  of  defects  in  the 
merchandise,  the  plaintifif  may  prove 
the  nonexistence  of  such  defects,  in 
rebuttal.  The  order  of  proof  depends 
on  the  pleadings,  and  not  on  an  extra- 
neous knowledge  of  your  opponent's 
hand.  It  would  make  trials  intermin- 
able if  the  plaintifif  were  obliged  to 
anticipate     every     possible     defense. 


Bancroft  v.  Sheehan,  21  Hun  (N.  Y.) 
550. 

8.  Wiswall  V.  Ross,  4  Port.  (Ala.) 
321;  Degraffenreid  v.  Thomas,  14  Ala. 
681;  Nordyke  v.  Shearon,  12  Ind.  346; 
Goings  V.  Chapman,  18  Ind.  194;  Jones 
V.  Lake,  2  Wis.  210;  Williams  v. 
Holmes,  2  Wis.  129;  Smith  v.  Bye, 
(Mich.  1898)  74  N.  W.  Rep.  302;  John- 
son  V.  Com.,  115  Pa.  St.  369;  Murphy 
V.  Boker,  28  How.  Pr.  (N.  Y.  Super. 
Ct.)  251. 

But  this,  like  other  rules  of  practice 
is  elastic,  and  the  court  in  its  discretion 
often  departs  therefrom.  See  infra, 
III.  Discretion  of  the  Court. 

niostrations  of  the  Rule.  —  When  the 
value  of  certain  testimony  depends 
upon  the  existence  of  an  agreement, 
alleged  to  have  been  made  between 
the  parties,  the  agreement  should 
be  proved  before  the  evidence  is  ad- 
mitted. Lungerhausen  v,  Crittenden, 
103  Mich.  173. 

In  an  Action  Against  a  Carrier  for 
nondelivery  of  a  trunk,  the  defendant 
will  not  be  required  to  give  evidence  of 
its  delivery  until  the  plaintiff  has  given 
evidence  that  it  has  not  been  delivered 
according  to  the  contract.  Roberts  v. 
Chittenden,  88  N.  Y.  33. 

Proof  of  the  Fact  of  Agency  should 
precede  evidence  of  the  acts  of  the 
alleged  agent.  Stringham  v.  St. 
Nicholas  Ins.  Co.,  4  Abb.  App.  Dec. 
(N.  Y.)  315. 

But  this  rule  is  often  departed  from 
in  the  discretion  of  the  court.  See 
infra.  III.  6.  In  Cases  of  Agency. 

In  an  Action  for  Goods  Lost  in  transit 
where  it  is  alleged  that  the  shipper 
acted  as  plaintifif's  agent,  evidence  of 
the  contract  for  carriage  must  precede 
evidence  of  the  shipper's  authority  as 
agent.  Peck  v.  Dinsmore,  4  Port. 
(Ala.)  212. 

In  an  Action  on  an  Oral  Qmtract  of 
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In  Criminal  Cases  the  corpus  delicti  must  be  proven  before  the 
introduction  of  evidence  tending  to  connect  an}'^  particular  per- 
son with  the  crime,  or  to  prove  motive.* 

n.  Lepartube  feom  the  Regular  Order  —  1.  In  General.  — 
However  desirable,  in  theory,  a  strict  adherence  to  the  regular 
order  of  proof  may  be,  it  is  seldom  possible  to  enforce  it  in  actual 
practice.  Economy  of  time,  irregularity  in  the  attendance  of  wit- 
nesses, newly  discovered  evidence,  and  many  other  circumstances 
peculiar  to  individual  cases  necessitate  frequent  departures  from 
the  logical  order.* 


Sale  the  plaintiff  should  first  prove  the 
contract.  He  can  then  prove  delivery 
under  the  contract  at  any  time  during 
the  trial  when,  under  the  rules  of 
practice,  he  is  allowed  to  introduce 
evidence.  Campbell  v.  Ormsby,  65 
Iowa  518. 

Prima  Facie  Proof  of  Execution  of  a 
Contract  having  been  given  by  the 
plaintiff,  the  instrument  should  be  read 
to  the  jury,  before  the  defendant  intro- 
duces evidence  tending  to  disprove 
such  execution.  Verzan  v.  McGregor, 
23  Cal.  339. 

Consideration  of  Note.  —  When  the 
consideration  of  a  promissory  note  is 
in  issue  the  note  should  be  introduced 
in  evidence,  before  its  consideration  is 
shown.  Pennington  v.  Woodall,  17 
Ala.  685. 

Conspiracy  to  Defraud.  —  Where  the 
plaintiff  alleged  a  conspiracy  to  de- 
fraud, by  depriving  him  of  his  prop- 
erty, it  was  held  that  he  must  give 
prima  facie  evidence  of  the  existence 
of  the  conspiracy,  before  he  could 
prove  that  he  was  the  owner  of  the 
property  in  question.  Pearson  v. 
South,  61  Iowa  232. 

Proof  of  Residence. — Where  the  de- 
fendant pleads  a  judgment  in  garnish- 
ment rendered  against  the  plaintiff  by 
a  justice's  court  of  another  state,  evi- 
dence of  such  judgment  must  be  given 
before  the  plaintiff  testifies  as  to  his 
place  of  residence.  Terre  Haute,  etc., 
R.  Co.  V.  Baker,  122  Ind.  433. 

In  an  Action  of  Replevin,  when  the 
defense  is  a  denial  of  plaintiff's  title  to 
the  property,  plaintiff  must  show  such 
title  in  himself  in  order  to  establish  his 
case.  But  if  he  traces  his  title  to  an 
alleged  purchase  at  a  sheriff's  sale,  he 
must  prove  the  judgment  and  execu- 
tion, before  he  can  introduce  the  bill  of 
sale  in  evidence.  Kennedy  v.  Clayton, 
29  Ark.  270. 

When  Copies  of  Memoranda  Are  Ad- 
missible   for    any    purpose,    the    facts 


therein  contained  must  be  proved  be- 
fore the  memoranda  are  admitted  in 
evidence.  McCormick  v.  Pennsylvania 
Cent.  R.  Co.,  49  N.  Y.  303. 

Interrupting  the  Course  of  Evidence. 
—  Where  a  party  offers  facts  which  are 
prima  facie  evidence,  it  is  not  proper 
to  interfere  with  the  course  of  such  evi- 
dence, by  the  introduction  of  evidence 
of  the  adverse  party,  to  prove  its  irrele- 
vancy. Roland  v.  Miller,  3  W.  /ic  S. 
(Pa.)  390. 

1.  People  V.  Hall,  48  Mich.  482;  Peo- 
ple V.  Millard,  53  Mich.  67.  See  for  a 
full  discussion,  Am.  &  Eng.  Encyc.  of 
Law  (2d  ed.),  tit.  Corpus  Delicti,  vol.  7, 
p.  861 

Evidence  of  Kotive.  —  In  the  trial  of  a 
criminal  case,  evidence  of  the  existence 
of  a  motive  influencing  the  defendant 
to  commit  the  crime  is  not  admissible 
until  it  is  proved  that  a  crime  has  been 
committed,  and  evidence  has  been 
given  which  points  to  the  accused  as 
the  guilty  agent.  Overstreet  v.  State, 
46  Ala.  30. 

In  a  Trial  for  Homicide,  a  Confession  of 
the  Defendant  is  not  strictly  admissible 
in  evidence  until  proof  of  the  corpus 
delicti  has  been  given.  Floyd  v.  State, 
82  Ala.  22,  citing  Griffin  v.  State,  76 
Ala.  29. 

Evidence  of  Threats.  —  Where  the  de- 
fense in  a  trial  for  murder  wishes  to 
give  evidence  of  threats  by  the  de- 
ceased against  the  accused,  it  must 
first  prove  that  said  threats  were  com- 
municated to  the  accused.  State  v. 
Gregor,  21  La.  Ann.  473. 

2.  Allen  v.  Parish,  3  Ohio  108;  Sea- 
grove  V.  Redman,  4  Dall.  (Pa.)  153. 
See  also  infra.  III.  Discretion  of  the 
Court. 

In  Criminal  Trials,  justice  requires 
that  the  state  should  at  once  offer  all 
its  evidence  in  chief,  and  not  reserve 
its  real  or  main  attack  until  after  the 
defendant  has  closed  his  case.  But 
the  enforcement  of  the  regular  order  is 
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2.  Convenience  of  the  Parties.  —  In  some  jurisdictions  there 
seems  to  be  very  little  attention  paid  to  the  order  in  which  evi- 
dence is  received,  and  it  has  even  been  held  that  the  whole  mat- 
ter rests  in  the  discretion  of  the  parties  to  the  action  —  that  they 
may  produce  their  evidence,  provided  it  is  relevant  to  the  issues, 
in  any  order  which  suits  their  individual  convenience,  and  that 
the  court  has  no  right  to  interfere  with  their  procedure  in  this 
regard.  * 


not  a  matter  of  legal  right.  In  each 
particular  case  there  may  be  reasons 
why  the  regular  order  of  proof  should 
be  disregarded.  State  v.  Pruett,  49 
La.  Ana.  283. 

A  New  Trial  Will  Not  Be  Oranted  be- 
cause evidence  has  been  received  in 
violation  of  the  ordinary  rules  of  prac- 
tice in  regard  to  the  conduct  of  trials 
and  the  time  and  order  in  which  evi- 
dence should  be  introduced.  These 
rules  are  always  subject  to  modification 
in  applying  them  to  particular  cases. 
State  V.  Main,  31  Conn.  572;  White  v. 
Wallen,  17  Ga.  106. 

As  long  as  neither  party  is  prevented 
from  introducing  competent  evidence, 
the  ruling  of  the  trial  court  will  not  be 
interfered  with  on  appeal.  The  parties 
have  no  legal  right  to  insist  that  the 
regular  order  of  proof  should  be  ad- 
hered to.  Kassing  v.  Walter,  (Iowa 
1896)  65  N.  W.  Rep.  832. 

Preliminary  Questions.  —  In  a  trial  for 
libel  the  plaintiff  offered  in  evidence 
certain  records  of  the  U.  S.  Naval 
Academy.  The  defendant  objected  on 
the  ground  that  these  records  were  offi- 
cial documents  submitted  by  the  de- 
fendant in  the  course  of  his  duty,  and 
therefore  privileged  communications, 
and  asked  to  be  allowed  to  introduce 
evidence  to  that  effect.  He  was  per- 
mitted to  give  such  evidence  before 
the  plaintiff  was  allowed  to  proceed 
with  his  case.  The  plaintiff  objected 
to  this  order  of  procedure  on  the 
ground  that  he  should  have  been 
allowed  to  offer  all  his  evidence  before 
any  evidence  was  received  on  behalf  of 
the  defendant.  It  was  held,  however, 
that  the  ordinary  rules  of  evidence  were 
not  applicable  in  this  case.  If  the 
documents  were  absolutely  privileged 
communications,  no  proof  which  the 
plaintiff  could  offer  would  have  en- 
abled him  to  recover.  This  being  so, 
the  question  of  privilege  was  properly 
determined  first.  Maurice  v.  Worden, 
54  Md.  233;  Hill  V.  Northrup,  4 
Thomp.  &  C.  (N.  Y.)  120. 


It  Is  Only  an  Irregularity,  and  not  re- 
versible error,  to  admit  evidence  in 
chief  which  might  have  been  given  in 
rebuttal.  And  in  an  action  against  a 
railroad  company  for  damages  for  loss 
by  fire  caused  by  the  company's  en- 
gines, the  plaintiff  may  prove  in  antici- 
pation that  similar  fires  have  been  set 
by  the  defendant's  engines,  the  de- 
fendant company  subsequently  giving 
evidence  to  the  contrary.  East  Ten- 
nessee, etc.,  R.  Co.  V.  Hesters,  90 Ga.  11. 

1.  Indiana. — Throgmorton  w.  Davis, 
4  Blackf.  (Ind.)  174;  Fowler  v.  Hawk- 
ins, 17  Ind.  211;  Pittsburgh,  etc.,  R. 
Co.  V.  Conway,  57  Ind.  52;  Rushville, 
etc..  R.  Co.  V.  McManus,  4  Ind.  275; 
Hadden  v.  Johnson;  7  Ind.  394. 

Kentucky.  —  Colton  v.  Haskins,  Litt. 
Sel.  Cas.  (Ky.)  151;  Sidwell  v.  Worth- 
ington,  8  Dana  (Ky.)  74. 

Louisiana.  —  Gusman  v,  Hearsey,  26 
La.  Ann.  252;  Doyle  v.  Estornet,  13  La. 
Ann.  318. 

Maine.  —  Hovey  z\  Chase,  52  Me. 
304. 

Maryland.  —  Metropolitan  L.  Ins.  Co. 
V.  Dempsey,  72  Md.  288;  Caton  v. 
Carter,  9  Gill  &  J.  (Md.)476;  Wellers- 
burg,  etc..  Plank  Road  Co.  v.  Bruce,  6 
Md.  457. 

Mississippi.  —  Byrd  v.  State,  i  How. 
(Miss.)  247;  Myrick  v.  Wells,  52  Miss. 
149;  Pegram  v.  Newman,  54  Miss.  612; 
Tinnin  v.  Garrett,  4  Smed.  &  M.  (Miss.) 
207. 

Ohio.  —  Wilson  v.  Barkalow,  i\  Ohio 
St.   470;    Carroll  v.  Olmsted,    16  Ohio 

251. 

Either  Party  May  Select  the  Order  of 
the  introduction  of  his  evidence  unless 
the  evidence  which  is  offered  is  depend- 
ent for  competency  upon  the  proof  of 
some  other  competent  fact.  Claiborne 
V.  Holmes,  51  Miss.  152. 

Proof  of  Independent  Facts.  —  Where  it 
is  necessary  for  a  party  to  prove  sev- 
eral independent  facts  in  order  to  estab- 
lish his  case,  the  order  in  which  these 
facts  shall  be  proved  is  in  general  left 
to  the  discretion   of  the   party.      Evi- 


381 


Volume  XV. 


Departure  from 


ORDER  OF  PROOF. 


the  Begolar  Orders 


3.  Control  of  the  Court.  —  The  better  view,  however,  seems  to 


dence  which  is  apparently  irrelevant 
may  be  admitted  when  offered,  subject 
to  being  stricken  out  later  on  if  not 
properly  connected.  Throgmorton  v. 
Davis,  4  Blackf.  (Ind.)  174;  Cook  v. 
Robinson,  42  Iowa  474. 

Contract  by  Agent.  —  The  plaintiff  may 
offer  his  evidence  in  any  order  he 
chooses,  and  cannot  be  controlled  by 
the  court.  It  follows  therefore  that 
the  defendant  in  a  suit  on  a  contract 
alleged  to  have  been  made  by  an  agent 
cannot  insist  that  the  fact  of  agency  be 
proved  before  the  contract  is  read 
in  evidence.  Miller  v.  New  Orleans 
Canal,  etc.,  Co.,  8  Rob.  (La.)  236. 

In  an  Action  of  Ejectment  it  is  error  to 
exclude  a  valid  deed  offered  in  evidence 
because  it  has  not  been  proved  that  the 
grantor  had  a  right  to  convey  the  prem- 
ises.    Welborn  v.  Anderson,  37  Miss. 

155. 

In  an  Action  Against  a  Decedent's  Es- 
tate to  recover  compensation  for  serv- 
ices alleged  to  have  been  rendered  by 
the  plaintiff,  the  defendant  contended 
that  the  plaintiff  must  prove  a  special 
contract  for  services  before  evidence 
of  their  value  could  be  given.  But 
it  was  held  to  be  for  the  jury  to 
decide  whether  or  not  there  was  proof 
of  a  contract  to  pay.  The  court 
could  not  assume  that  a  contract  had 
not  been  or  would  not  be  shown,  as  a 
reason  why  value  should  not  be 
proved.  Proof  of  a  contract  for  services 
need  not  precede  proof  of  their  value. 
The  order  of  proof  must  be  left  to  the 
discretion  of  the  plaintiff.  Ginn  v.  Col- 
lins, 43  Ind.  271,  citing  Throgmorton  v. 
Davis,  4  Blackf.  (Ind.)  174. 

On  a  Trial  for  Libel  in  publishing 
charges  for  bribery  against  a  candidate 
for  ofBce,  the  defense  was  justification. 
It  was  held  that  the  defendant  might 
show  that  certain  persons  had  received 
money  for  the  purpose  of  influencing 
their  votes,  before  proving  that  the 
money  was  paid  by  the  plaintiff.  This 
latter  fact  must  ultimately  be  proved, 
but  the  order  of  proof  is  within  the 
discretion  of  the  parties  to  the  suit. 
Heilman  v.  Shanklin,  60  Ind.  424. 
Citing  Nordyke  v.  Shearon,  12  Ind.  346; 
Goings  V.  Chapman,  18  Ind.  194. 

Evidence  Which  Is  Belevant  cannot  be 
excluded,  although  it  may  be  of  no 
avail  without  further  proof  of  other 
facts.  It  is  the  privilege  of  a  party  to 
present  his  evidence  in  whatever  mode 


his  judgment  or  fancy  may  dictate. 
In  proving  a  conveyance  of  land  the 
regular  order  is  first  to  prove  execu- 
tion of  the  instrument  and  afterwards 
the  consideration  thereof,  and  the 
party  may  follow  this  order  in  an  ac- 
tion by  creditors  to  set  aside  a  convey- 
ance as  voluntary.  Branch  Bank  v. 
Kinsey,  5  Ala.  g. 

If  Evidence  Is  Legal  and  Material  to  the 
issue  it  should  be  received  without 
reference  to  the  order  in  which  it  is 
introduced,  and  where  it  is  legal  and 
material  the  court  cannot  compel  coun- 
sel to  state  what  other  evidence  he  in- 
tends to  produce.  Wellersburg,  etc.. 
Plank  Road  Co.  v.  Bruce,  6  Md.  457. 

Control  of  Counsel. — The  plaintiff  sued 
to  recover  damages  for  injuries  suffered 
while  walking  on  a  defective  sidewalk 
on  the  defendant's  premises.  Objec- 
tion was  made  to  the  order  in  which 
certain  testimony  of  a  physician,  in 
plaintiff's  behalf,  was  received.  But 
it  was  held  that  the  order  in  which  a 
party  shall  introduce  his  evidence  is  to 
be  determined  by  his  counsel,  unless  it 
is  shown  that  some  unfair  advantage 
over  the  adverse  party  is  sought.  Mc- 
Daneld  v.  Logi,  143  111.  487. 

Secondary  Evidence.  —  The  trial  court 
will  not  control  the  order  of  admission 
of  evidence,  except  in  cases  where  sec- 
ondary evidence  is  offered.  In  such 
cases  the  absence  of  the  original  must 
be  accounted  for  before  the  second- 
ary evidence  is  admitted.  Davany  v. 
Koon,  45  Mass.  71. 

In  Illinois  it  is  held  that  a  party  may 
introduce  his  evidence  in  any  order 
that  he  may  see  fit.  But  it  must  be 
subsequently  rendered  <;ompetent  by 
being  properly  connected  with  other 
material  evidence.  In  accordance  with 
this  rule,  the  acts  and  declarations  of 
a  party  alleged  to  be  an  agent  may  be 
given  in  evidence  before  the  fact  of 
agency  is  proved.     Mix  v.  Osby,  62  111. 

193- 

In  Maryland  it  has  been  held  that 
where  a  defendant  is  prosecuted  in  a 
certain  county  for  taking  oysters,  with- 
out a  license,  at  a  point  within  a  bay 
not  within  the  limits  of  any  county,  he 
may  give  in  evidence  a  license  granted 
him  to  take  oysters  within  the  limits  of 
a  certain  district,  and  he  need  not  state 
that  he  intends  to  follow  it  with  evi- 
dence that  the  point  where  he  took  the 
oysters    in    question    was   within   the 
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be  that  the  exercise  of  this  discretion  by  the  parties  is  always 
subject  to  the  control  of  the  trial  court.* 

m  DiscEETiON  OF  THE  CouKT  —  1.  Order  of  Proof  Rests  in.  — 
The  regular  and  logical  order  of  proof  was  established  to  prevent 
delay  and  unnecessary  waste  of  time,  but  it  is  by  no  means  a  hard 
and  fast  rule.  It  was  established  for  the  convenience  of  the 
court,  and,  by  the  great  weight  of  authority,  the  court  may 
modify  it  in  its  discretion.* 


limits  of  said  district.  In  order  to 
establish  his  case  he  must  prove  both 
a  license  and  also  that  he  has  not  ex- 
ceeded the  limits  fixed  by  said  license. 
But  it  is  his  unconditional  right  to  pur- 
sue his  own  order  in  offering  his  evi- 
dence. The  court  must  admit  legal 
evidence  material  to  the  issue, 
although  it  is  not  sufficient  to  maintain 
the  issue  unless  followed  by  other 
proof.     Taylor  v.  State,  79  Md.  130. 

1.  Burns  v.  Harris,  66  Ind.  536; 
Woollen  V.  Wire,  no  Ind.  251;  Zook  v. 
Simonson,  72  Ind.  83. 

2.  California.  —  People  v.  Gordon, 
103  Cal.  568. 

Colorado.  —  Browne  v.  Steck,  2  Colo. 
70;  Nutter  V.  O'Donnell,  6  Colo.  253. 

Connecticut.  —  Doane  v.  Cummins,  11 
Conn.  158. 

District  of  Columbia.  —  Hazleton  v. 
Le  Due,  10  App.  Cas.  (D,  C.)  379. 

Georgia.  —  Mitchell  v.  State,  71  Ga. 
128. 

Illinois.  —  Kitson  v.  Farwell,  30  111. 
App.  341;  Adams  v.  Gaubert,  69  Ilh 
585;  Blackburn  v.  Mann,  85  III.  222; 
Collins  V.  People,  98  111.  584. 

Indiana.  —  Case  v.  Grim, -77  Ind.  565; 
Nye  V.  Lowry,  82  Ind.  316;  Goodwin  v. 
State,  96  Ind.  550;  Hursh  v.  Hursh,  99 
Ind.  500;  Bryant  z/.  State,  106  Ind.  549; 
Miller  v.  Dill,  149  Ind.  326. 

Iowa.  —  Rutledge  v.  Evans,  11  Iowa 
287;  Hubbell  V.  Ream,  31  Iowa  289; 
Woolheather  v.  Risley,  38  Iowa  486; 
Carman  v.  Roennan,  45  Iowa  135; 
Duffees  v.  Judd,  48  Iowa  256;  State  v. 
Fry,  67  Iowa  475;  Huey  v.  Huey,  26 
Iowa  525. 

Maryland.  —  Williams  v.  Brailsford, 
25  Md.  127. 

Michigan.  —  Hunter  v.  Parsons,  22 
Mich.  96;  People  v.  Marion,  29  Mich. 
31;  Hutchins  v.  Kimmell,  31  Mich.  126; 
Thompson  v.  Ellsworth,  39  Mich.  719; 
Brown  v.  Marshall,  47  Mich.  576; 
People  V.  Hare,  57  Mich.  506;  Fells  v. 
Barbour.  58  Mich.  49;  Watson  v.  Wat- 
son, 53  Mich.  168. 

Minnesota.  —  Foster     v.     Berkey,     8 


Minn.  351;  Groff  7/.  Ramsey,  19  Minn. 
44;  Griffiths  V.  Wolfram,  22  Minn.  185; 
Crandall  v.  McIIrath,  24  Minn.  127. 

Missouri.  —  Ashley  v.  Green,  38  Mo. 
App.  288 ;  Pitcher  v.  J  ones,  40  Mo.  App. 
5S3;  Gage  V.  Averill,  57  Mo.  App.  in; 
State  V.  Porter,  26  Mo.  201;  Powell  v. 
Hannibal,  etc.,  R.  Co.,  35  Mo,  457; 
Bailey  v.  Chapman,  41  Mo.  537;  State 
V.  Daubert,  42  Mo.  239;  State  v.  Lin- 
ney,  52  Mo.  40;  Morey  v.  Staley,  54 
Mo.  419;  Davis  v.  Wabash,  etc.,  R. 
Co.,  89  Mo.  340;  State  v.  Pratt,  98  Mo. 
482. 

Nebraska.  —  Clough  v.  State,  7  Neb. 
320;  Goodman  v.  Kennedy,  10  Neb. 
270;  Consaul  v.  Sheldon',  35  Neb.  247; 
Ream  v.  State,  52  Neb.  727. 

New  Hampshire.  <—  Kent  v.  Tyson,  20 
N.  H.  121. 

New  Jersey.  —  Donnelly  v.  State,  26 
N.  J.  L.  601;  State  v.  Fox,  25  N.  J.  L. 
566. 

New  York.  —  Peckham  v.  Leary,  6 
Duer  (N.  Y.)  494;  Staring  v.  Bowen,  6 
Barb.  (N.  Y.)  109;  Stevens  v.  Lacour, 
ID  Barb.  (N.  Y.)  62;  Morris  v.  Wads- 
worth,  17  Wend.  (N.  Y.)  103;  People  v. 
Williams,  92  Hun  (N.  Y.)  354. 

North  Carolina.  — Austin  v.  Secrest, 
gi  N.  Car.  214;  Ripley  v.  Arledge,  94 
N.  Car.  467. 

Ohio.  —  Bean  v.  Green,  33  Ohio  St. 
444;  Byrnes  v.  Painter,  2  West.  L. 
Month.  (Ohio)  547,  2  Ohio  Dec.  (Re- 
print) 375. 

Pennsylvania.  —  Devall  v.  Burbridge, 
6  W.  &  S.  (Pa.)  529;  Eisenhart  v.  Slay- 
maker,  14  S.  &  R.  (Pa.)  153;  Helfrich 
V.  Stem,  17  Pa.  St.  143;  Lauchner  v. 
Rex,  20  Pa.  St.  464;  Smith  v.  Myler,  22 
Fa.  St.  36;  Collins  v.  Freas,  77  Pa.  St. 
493;  Carey  v.  Bright,  58  Pa.  St.  70. 

Utah.  —  Stephens  v.  Union  Assur. 
Soc,  16  Utah  22. 

Vermont.  —  Pingry  71  Washburn,  i 
Aik.  (Vt.)  267;  Mattocks  v.  Stearns,  9 
Vt.  326;  Clayes  v.  Ferris,  10  Vt.  112; 
Goss  V.  Turner,  21  Vt.  437;  Thayer  z;. 
Davis,  38  Vt.  163;  State  z/.  Blodgett,  50 
Vt.    142;    State   V.    Potter,    52   Vt.  33; 
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When  Exercised. 


2.  When  Exercised.  —  In  the  exercise  of  this  discretion  the 
court  may  allow  evidence  to  be  introduced  out  of  its  regulai 
order  whenever  such  a  course  seems  likely  to  promote  the  ends 
of  justice,  and  the  rights  of  the  adverse  parties  are  not  prejudiced 
thereby.* 


State  V.  Hopkins,  56  Vt.  250;  Mc- 
Murphy  v.  Harvey,  58  Vt.  549. 

West  Virginia  —  Winkler  v.  Chesa- 
peake, etc.,  R.  Co.,  12  W.  Va.  699. 

United  States.  —  Turner  z/.  U.  S.,  66 
Fed.  Rep.  280;  Olmstead  v.  Webb,  5 
App.  Cas.  (D.  C.)38;  Thiede  z^.  Utah 
Territory,  159  U.  S.  510. 

The  Court  Does  Not  in  General  Regulate 
the  Order  of  proof,  on  the  trial  of  an 
action,  but  it  has  power  to  do  so,  and 
in  the  exercise  of  its  discretion  it  may 
refuse  to  receive  in  evidence  a  writing 
purporting  to  be  signed  by  an  agent 
until  the  agent's  authority  to  sign  is 
proved.  Winkler  v.  Chesapeake,  etc., 
R.  Co.,  12  W.  Va.  699. 

Instructions.  —  When  the  plaintiff  is 
allowed  to  introduce  evidence  out  of  its 
usual  order,  the  defendant  may  ask  for 
specific  instructions  to  the  jury,  as  to 
the  purposes  for  which  it  is  admissible, 
how  far  it  can  be  used  in  support  of 
plaintiff's  case,  and  what  uses  of  it  are 
improper  and  incompetent.  Hodgkins 
V.  Chappell,  128  Mass.  197. 

The  Penal  Code  of  California,  section 
1094,  provides  that  the  court  may,  in 
its  discretion,  depart  from  the  regular 
order  of  proof.  But  it  is  still  in  the 
discretion  of  the  court  to  exclude  evi- 
dence offered  out  of  the  regular  order, 
and  it  was  so  held  in  a  case  where,  while 
ihe  state  was  giving  evidence  in  rebut- 
tal, the  defendant  asked  leave  to  recall 
the  prosecuting  witness  to  lay  a  founda- 
tion for  impeaching  his  testimony.  The 
defendant  claimed  that  he  had  just  dis- 
covered evidence  which  enabled  him  to 
do  so.  But  this  request  was  refused  by 
the  court  on  the  ground  that  the  regu- 
lar order  of  proof  must  be  enforced. 
People  V.  Gordan,  103  Cal.  568. 

In  Iowa,  on  an  action  for  breach  of 
bond,  after  the  plaintiff  rested  the  de- 
fendant moved  for  a  nonsuit  on  the 
ground  that  the  breach  of  bond  was  not 
proven.  The  plaintiff  was  then  allowed 
to  give  more  evidence  in  support  of  his 
original  case.  This  was  not  error. 
The  power  of  the  court  to  receive  evi- 
dence out  of  its  regular  order  is  not 
superseded  by  section  3070  of  the  Re- 
vised Statutes  of  Iowa,  which  provides 
for  the  reception  of  evidence  to  correct 


an  evident  oversight  or  mistake.  Huey 
V.  Huey,  26  Iowa  525. 

It  Is  Sometimes  Necessary  to  Examine  a 
Witness  After  the  Evidence  Has  Been 
Formally  Closed.  —  The  judge  has  power 
to  allow  this  procedure.  It  may  save 
the  necessity  of  a  new  trial.  The 
orderly  course  of  procedure  requires 
that  a  party  whose  business  is  to  go  for- 
ward should  bring  out  the  strength  of 
his  proof  in  the  first  instance;  but  it  is 
in  the  discretion  of  the  court  to  allow 
further  testimony  after  the  parties  have 
closed  their  case.  The  circumstances 
of  each  case  must  control.  Cushing  v. 
Billings,  2  Cush.  (Mass.)  158. 

1.  Colorado.  —  Brown  v.  Hillen,  4 
Colo.  App.  45. 

Massachusetts.  —  O'Reilly  v.  Duffy, 
105  Mass.  243. 

Missouri.  —  Young  v.  Smith,  25  Mo. 

341. 

Nevada. — Carlyon  v.  Lamman,  4 
Nev.  156. 

New  York.  —  Abenheim  v.  Samuel, 
(Supreme  Ct.)  i  N.  Y.  Supp.  868. 

Washington. — McKenzie  v.  Oregon 
Imp.  Co.,  5  Wash.  409. 

Wisconsin.  —  Stephenson  v.  Wilson, 
50  Wis.  95. 

United  States.  — Turner  v.  Yates,  16 
How.  (U.  S.)  14;  Putnam  v.  U.  S.,  162 
U.  S.  687.     . 

It  is  not  error  to  allow  questions  to 
be  asked  which  assume  facts  not  yet 
proven.  Hoffman  v.  Harrington,  44 
Mich.  183. 

The  court  may  refuse  to  permit  a 
plaintiff  to  give  part  of  a  deposition 
during  his  evidence  in  chief  and  re- 
serve the  rest  for  rebuttal.  Young  v. 
Smith,  25  Mo.  341. 

Where  Certified  Copies  of  certain  deeds 
have  been  given  in  evidence,  it  is  not 
an  abuse  of  discretion  to  allow  the 
party  who  gave  them  to  file  affidavits 
after  the  case  has  been  taken  under  ad- 
visement, stating  that  the  originals  are 
not  in  his  possession.  Pitts  v.  Lewis, 
81  Iowa  51. 

Changing  the  Line  of  Action.  —  Where 
the  plaintiff  has  produced  certain  evi- 
dence in  chief,  it  is  in  the  discretion  of 
the  court  to  allow  him  in  rebuttal  to 
change   his  line  of  action  and  to  pro- 
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3.  Not  Ordinarily  Reviewable.  —  The  discretion  of  the  trial  court 
permitting  departures  from  the  regular  order  of  proof  is  an 
exceedingly  wide  one,  and  its  exercise  is  not  reviewable  by  the 
appellate  court  unless  gross  abuse  is  apparent.' 


duce  evidence  of  an  entirely  different 
character.  Morris  v.  VVadsworth,  17 
Wend.  (N.  Y.)  103. 

In  a  Suit  on  an  Open  Account  the  plain- 
tiff rested  his  case  on  affidavits  which 
were  subsequently  proved  by  the  de- 
fendants to  be  void.  It  was  held  to  be 
within  the  discretion  of  the  court  to 
allow  him  to  go  back  after  the  defend- 
ant had  rested,  and  to  prove  his  claim 
in  the  ordinary  manner.  McHugh  v. 
Butler,  39  Mich.  185. 

Cumulative  Evidence  in  Bebuttal.  —  In 
an  action  of  quantum  meruit  for  the 
value  of  merchandise  furnished  to  the 
defendant,  the  defense  was  a  plea  of  a 
written  contract,  and  nonperformance 
by  the  plaintiff.  During  his  evidence 
In  chief  the  plaintiff  was  allowed  in  an- 
ticipation to  give  testimony  tending  to 
prove  that  no  written  contract  existed. 
It  was  held  discretionary  with  the  court 
to  allow  him  to  offer  cumulative  evi- 
dence on  the  same  subject  after  the  de- 
fendant had  rested.  Casey  v.  Le  Roy, 
38  Cal.  697. 

Where  an  Improper  Inference  Might 
Arise  from  testimony  drawn  from  the 
plaintiff  in  cross-examination,  he  may 
t)e  allowed  to  introduce  evidence  ether- 
wise  immaterial,  tending  to  rebut  such 
inference.  The  time  and  order  of  in- 
troducing such  evidence  are  in  the  dis- 
cretion of  the  court.  It  was  so  held, 
where  a  defendant  accused  the  plaintiff 
of  being  in  collusion  with  the  real 
offender,  and  the  plaintiff  was  allowed 
to  give  evidence  in  contradiction  of 
this  accusation.  Branstetter  v.  Mor- 
gan, 3  N.  Dak.  290;  Bowman  v.  Ep- 
pinger,  i  N.  Dak.  21. 

Where  Evidence  Would  Have  Been  Un- 
availing. —  It  is  not  error  to  refuse  to 
admit  evidence  out  of  the  regular  order, 
when  if  such  evidence  had  been  given 
at  the  proper  time  the  party  would  not 
have  been  entitled  to  a  verdict.  Maloy 
V.  Wabash,  etc.,    R.   Co.,  84  Mo.  270. 

In  a  Negligence  Case  where  a  commis- 
sion of  physicians  was  appointed  at  the 
request  of  the  defendant,  he  did  not 
call  them.  But  at  the  end  of  the  de- 
fendant's evidence  they  were  called  by 
the  plaintiff,  out  of  the  regular  order. 
This  was  not  error.  Defendant  was 
thus  given  a  chance  to  cross-examine 


witnesses  called  at  his  own  request. 
Fullerton  v.  Fordyce,  144  Mo.  519. 

1.  Alabama.  —  Ivey  v.  Phifer,  13  Ala. 
821;  Wesley  v.  State,  52  Ala.  182; 
Drum  V.  Harrison,  83  Ala.  384. 

District  of  Columbia.  —  Lansburgh  v. 
Wimsatt,  7  App.  Cas.  (D,  C.)  271. 

Florida. — Jacksonville,  etc.,  R.  Co. 
V.  Peninsular  Land,  etc.,  Co.,  27  Fla. 

157- 

Georgia.  —  Walker  v.  Walker,  14  Ga. 
242. 

Illinois.  —  Bussey  v.  Hemp,  48  111. 
App.  195. 

Indiana.  —  Miller  v.  Dill,  149  Ind. 
326. 

Iowa,  —  Samuels  v.  Griffith,  13  Iowa 
103;  Donaldson  v.  Mississippi,  etc.,  R. 
Co.,  18  Iowa  280. 

Maryland.  —  Bannon  v.  Warfield,  42 
Md.  22. 

Michigan.  —  Hoffman  v.  Harrington, 
44  Mich.   183. 

Missouri. — Jefferson  v.  Ummelmann, 
56  Mo.  App.  440;  Rucker  v.  Eddings, 
7  Mo.  115. 

Nebraska.  —  Basye  v.  State,  45  Neb. 
261;  McCleneghan  v.  Reid,  34  Neb. 
472 

Ohio.  —  Graham  v.  Davis,  4  Ohio  St. 
362;  Adams  v.  State,  25  Ohio  St.   584. 

Pe7insvlvania.  —  Dosch  v.  Diem,  176 
Pa.  St.  603. 

Reason  for  the  Rule.  —  The  course  of 
examination  of  witnesses  is  entirely  in 
the  discretion  of  the  trial  court,  and  its 
decision  is  not  reviewable  on  appeal, 
because  the  appellate  court  cannot  tell 
in  any  particular  case  whether  or  not 
justice  was  promoted  by  a  departure 
from  the  regular  order.  Gayle  v. 
Bishop,  14  Ala.  552. 

If  the  Court  Refuses  to  Exercise  Its  Dis- 
cretion, the  judgment  may  be  reversed. 
Lewis  V.  Ryder,  13  Abb.  Pr.  (N.  Y,  C. 
PI.)  I. 

Reason  for  Excluding  Evidence.  — 
Where  the  court  excludes  evidence  on 
the  ground  that  it  is  not  offered  in  its 
proper  order,  that  reason  should  be 
plainly  stated,  in  order  that  the  party 
may  not  be  misled.  Schuylkill  Nav. 
Co.  V.  Farr,  4  W.  &  S.  (Pa.)  362, 

In  Criminal  Cases.  —  It  is  in  the  power 
of  the  court  to  permit  the  state  in  a 
criminal   trial  to  introduce  competent 


15  Encyc.  PI.  &  Pr.— 25 
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Cross-examination. 


4.  Not  an  Arbitrary  Power.  —  But  the  authority  of  the  court  to 
permit  departures  from  the  regular  order  of  proof  is  not  an  arbi- 
trary power,  but  is  essentially  judicial  in  its  character.  And 
when  it  clearly  appears  that  the  rights  of  either  party  have  been 
infringed,  the  ruling  of  the  trial  court  will  be  reversed  on  appeal.* 

5.  Time  and  Order  of  Cross-examination.  —  The  time  and  order  of 
cross-examination  are  in  the  control  of  the  court,  and  a  party 
may  be  allowed  to  introduce  his  case  to  the  jury  by  a  cross- 
examination  of  his  opponent's  witnesses.* 


evidence  at  any  stage  of  the  trial,  even 
after  it  has  formally  closed  its  evi- 
dence. No  exception  lies  to  the  court's 
ruling  in  this  respect.  Com.  v. 
Meaney,  151  Mass.  55. 

Adverse  Party  Must  Show  that  He  Has 
Been  Injured.  —  Where  an  appeal  was 
taken  on  the  ground  that  the  defendant 
was  allowed  to  give  evidence  out  of  its 
regular  order,  it  was  held  that  the  ap- 
pellant must  show  that  he  has  suffered 
harm  through  inability  to  meet  this 
evidence,  and  also  that  he  could  have 
met  it  if  given  in  the  proper  order.  If 
the  court  does  by  mistake  what  it  might 
have  done  purposely,  the  mistake  will 
not  be  error,  unless  it  would  have  been 
error  to  rule  in  the  same  manner  inten- 
tionally.    Case  V.  Grim,  77  Ind.  565. 

In  Order  to  Constitute  an  Abuse  of  Dis- 
cretion in  opening  a  case  for  one  party, 
it  must  appear  that  the  court  was  guilty 
of  some  unfairness,  such  as  refusing  to 
allow  the  other  party  to  introduce  re- 
butting evidence,  or  that"  the  adverse 
party  was  prejudiced.  Harvey  v. 
Brooke,  36  Mo.  493;  Pearce  v.  Dans- 
forth,  13  Mo.  360. 

Presumption.  —  Where  the  trial  court 
rejects  evidence  that  is  not  admissible 
unless  offered  at  a  certain  stage  of  the 
trial,  and  the  record  does  not  show  at 
what  time  it  was  offered,  it  will  be  pre- 
sumed that  it  was  not  offered  at  the 
proper  time,  and  that  there  was  no 
abuse  of  discretion  in  this  exclusion. 
Crovvdus  V.  Hutchings,  7  J.  J.  Marsh. 
(Kv.)  44. 

1.  Christal  v.  Craig,  80  Mo.  367; 
Tierney  v.  Spiva,  76  Mo.  279;  Meyer 
V.  Cullen,  54  N.  Y.  392. 

The  power  of  the  court  to  allow  vari- 
ations in  the  order  of  evidence  is  to 
be  exercised  in  the  furtherance  of  jus- 
tice and  not  in  such  a  manner  as  to  en- 
courage tampering  with  witnesses  to 
induce  them  to  prop  up  a  cause,  the 
weakness  of  which  has  been  exposed. 
Rucker  v.  Eddings,  7  Mo.  115. 

Bevenible  Error.  —  In   an   action   by 


the  plaintiff  to  recover  land  mortgaged 
to  the  defendant,  the  plaintiff  must 
prove  that  the  mortgage  debt  has  been 
paid.  Where  he  is  allowed  to  give 
proof  of  payment  in  rebuttal,  the  de- 
fendant must  also  be  allowed  to  coun- 
tervail this  proof.  Refusal  to  admit 
such  countervailing  evidence  on  behalf 
of  defendant  is  error.  Each  party  has 
the  right  to  give  his  evidence,  and  can- 
not be  prevented  from  so  doing  by  a 
failure  of  his  opponent  to  conform  to 
the  regular  order  of  proof.  The  law 
favors  a  full  inquiry,  and  each  party 
must  have  his  day  in  court.  Gandy  v. 
Early,  30  Neb.  183. 

Discretion  to  Be  Exercised  with  Caution. 
—  The  discretion  of  the  court  in  allow- 
ing departures  from  the  regular  order 
should  be  exercised  with  great  caution. 
There  ought  to  be  a  regular  order  of 
proof  in  reality  and  not  in  name  only. 
Evidence  which  is  proper  to  be  given 
in  chief  should  not  be  given  in  rebut- 
tal.    Belden  v.  Allen,  61  Conn.  173. 

2.  The  order  of  proof  both  as  rejjards 
the  examination  of  particular  witnesses 
and  the  general  course  of  the  trial  is  in 
the  discretion  of  the  court,  which  can 
allow  the  plaintiff  to  give  evidence 
proper  in  rebuttal,  in  connection  with 
the  cross-examination  of  the  defend- 
ant's witnesses,  and  before  the  de- 
fendant has  rested.  Ranney  v.  St. 
Johnsbury,  etc.,  R.  Co.,  67  Vt.  594. 

But  this  is  not  a  matter  of  right,  and 
the  court  may  refuse  to  allow  it. 
Lange  v.  Manhattan  R.  Co.,  (Super. 
Ct.)46  N.  Y.  St.  Rep.  868;  Redman  v. 
^tna  Ins.  Co.,  49  Wis.  431;  Neil  v. 
Thorn,  88  N.  Y.  270;  Burke  v.  Miller. 
7  Cush.  (Mass.)  547;  Pollatschek  v. 
Goodwin,  17  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  587;  Schmidt f.  Schmidt,  47  Minn. 
451;  Wheeler,  etc.,  Mfg.  Co.  v.  Barrett, 
70  111.  App.  222,  affirmed  172  111.  610; 
Peyton  v.  Morgan  Park,  172  111.  102. 

Postponing  Cross-examination.  —  In  the 
regular  order  the  cross-examination  im- 
mediately follows  the  direct  examina- 


386 


Volume  XV. 


Discretion  of  the  Court.        ORDER   OF  PROOF:  Actions  on  Contracts. 


6.  In  Cases  of  Agency  —  Proving  Agent's  Acts  Before  Showing  Authority. 
—  In  cases  where  a  question  arises  as  to  the  authority  of  an 
alleged  agent  to  represent  a  third  person,  the  court  may,  in  the 
exercise  of  its  discretion  and  for  the  purpose  of  saving  time  and 
promoting  the  convenience  of  the  parties,  allow  evidence  of  the 
agent's  actions  and  representations  to  be  introduced  before  his 
authority  as  agent  is  proven.* 

Admitted  Provisionally.  —  But  such  evidence  as  to  the  agent's  rep- 
resentations must  be  followed  and  rendered  competent  by  proof 
of  the  fact  of  agency,  otherwise  it  will  be  stricken  out.^ 

The  Better  Practice.  —  Although  this  departure  from  the  regular 
order  of  proof  is  frequently  allowed,  it  is  not  to  be  commended, 
and  it  is  the  better  practice  to  prove  the  agent's  authority  in  the 
first  instance.^ 

7.  Actions  on  Contracts.  —  In  the  trial  of  actions  concerning  the 
enforcement,  interpretation,  and  assignment  of  contracts,  it  is 
frequently  inconvenient  for  the  parties  to  produce  their  evidence 
in  a  strictly  logical  order,  since  a  large  number  of  independent 
facts  must  sometimes  be  proven  in  order  to  justify  a  recovery. 
Provided  these  facts  are  all  established  in  the  course  of  the  trial, 
the  court  will  generally  allow  the  parties  to  present  their  evidence 


tion.  The  court  has  the  power  to  post- 
pone it,  but  it  should  not  be  postponed 
until  after  the  plaintiff  has  made  out  a 
prima  facie  case  and  closed  his  evi- 
dence. The  party's  right  to  cross- 
examine  his  opponent's  witnesses  must 
not  be  denied.  Fralick  v.  Presley,  29 
Ala.  457. 

Document  Proved  by  Cross-examination. 
—  The  court  may  allow  the  plaintiff  to 
read  to  the  jury  a  document  in  support 
of  his  claim,  which  is  proved  after  the 
close  of  the  plaintiff's  direct  evidence, 
by  the  cross-examination  of  an  attest- 
ing witness  who  is  called  for  another 
purpose  by  the  defendant.  Carruth  v. 
Bayley,  14  Allen  (Mass.)  532. 

1.  Robert  E.  Lee  Silver  Min.  Co.  v. 
Englebach,  18  Colo.  106;  Woodbury  v. 
Larned,  5  Minn.  339;  Starr  v.  Gregory 
Consol.  Min.  Co.,  6  Mont.  485;  Dough- 
erty V.  Welch,  53  Conn.  558;  Chamber- 
lin  V.  Fuller,"  59  Vt.  247;  Hazleton  v. 
Le  Due,  ID  App.  Cas.  (D.  C.)  379. 

In  an  action  on  a  contract  the  de- 
fendant moved  to  strike  out  the  plain- 
tiff's evidence  as  to  conversations  with 
a  third  person  not  in  the  presence  of 
the  defendant.  This  motion  was  de- 
nied by  the  trial  court.  It  was  held  to 
be  proper  to  retain  the  evidence  until 
the  remainder  of  the  proof  was  in,  since 
it  might  appear  that  such  third  person 
was  the  defendant's  agent.     Ferguson 


V.   McBean,   (Cal.    1894)  35   Pac.  Rep. 

559- 

The  Letters  of  an  Agent  may  also  be 
admitted  in  evidence  out  of  the  regular 
order.  Kraus  v.  J.  H.  Mohlman  Co., 
18  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
430. 

In  the  Case  of  a  Sub-agent,  the  regular 
order  must  be  observed,  and  his 
authority  to  act  as  sub-agent  must  be 
shown  before  evidence  is  given  of  his 
representations  in  that  capacity.  Tur- 
ner V.  Phoenix  Ins.  Co.,  55  Mich.  236. 

2.  Smith  V.  Dodge,  (Supreme  Ct.)  3 
N.  Y.  Supp.  866;  Bell  v.  Chambers,  3S 
Ala.  660. 

In  Bates  v.  Tower,  103  Cal.  404,  it 
was  held  that  section  1870  of  the  Cal. 
Civil  Code  does  not  require  that  the 
fact  of  agency  must  be  proved  first. 
But  a  party  is  not  relieved  from  the 
necessity  of  ultimately  proving  an 
alleged  agency  simply  because  such, 
proof  is  not  required  in  the  first  in- 
stance. See  also  Gates  v.  Manny,  14 
Minn.  21. 

3.  This  Practice  Is  Not  to  Be  Com- 
mended.—  The  jury  are  liable  to  infer 
the  fact  of  agency  from  such  declara- 
tions. When  a  ratification  of  any  ac- 
tion is  to  be  proved,  evidence  of  the 
action  to  be  ratified  should  be  given; 
first.  Campbell  v.  Sherman,  49  Mich. 
534- 
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in  whatever  order  is  most  convenient.* 

8.  Trials  for  Conspiracy.  —  In  trials  for  conspiracy  public  policy 
requires  that  the  strict  rules  of  practice  governing  the  order  of 
proof  should  be  relaxed,  and  that  acts  and  declarations  of  the 
alleged  conspirators  should  be  received  in  evidence  before  the 
existence  of  the  conspiracy  is  proven.* 


1.  Packard  v.  Reynolds,  loo  Mass. 
153;  Owen  V.  O'Reilly,  20  Mo.  603; 
Osborn  v.  Ayers,  (Tex.  Civ.  App.  1895) 
32  S.  W.  Rep.  73;  Wells  v.  Leek,  151 
Pa.  St.  431;  Hazleton  v.  Le  Due,  10 
App.  Cas.  (D.  C.)  379. 

Value  of  Services  Bendered.  —  In  an 
action  to  recover  for  services  rendered, 
it  is  necessary  for  the  plaintiff  to  show 
a  contract  either  expressed  or  implied, 
but  it  is  not  an  abuse  of  discretion  to 
allow  him  to  show  the  value  of  his 
services  before  proving  that  such  serv- 
ices were  authorized  by  the  defendant. 
Foley  V.  Tipton  Hotel  Assoc,  102  Iowa 
272. 

Location  of  Mining  Claims.  —  Where  a 
contract  for'the  sale  of  a  mining  claim 
gives  a  general  description  sufficient 
for  the  identification  of  the  lands  in 
litigation,  it  may  be  admitted  in  evi- 
dence, and  if  further  evidence  is  neces- 
sary to  locate  said  lands  more  defi- 
nitely it  may  be  admitted  at  a  later 
stage  of  the  trial.  Jackson  v.  Feather 
River,  etc..  Water  Co.,  14  Cal.  19. 

Proof  of  a  Special  Custom.  —  I  n  an  ac- 
tion to  recover  compensation  for  serv- 
ices performed  by  the  plaintiff  in  build- 
ing a  stone  wall,  he  was  allowed  to 
prove  the  existence  among  masons  of 
a  special  custom  in  regard  to  the  meas- 
urement of  such  work,  before  proving 
that  the  defendant  knew  of  this  custom 
when  the  contract  was  made.  Patter- 
son V.  Crovvther,  70  Md.  124. 

Secondary  Evidence  of  the  contents  of  a 
written  contract  may  be  given  before 
the  loss  of  the  original  has  been 
shown.  In  a  case  where  this  course 
of  procedure  was  allowed,  evidence 
was  subsequently  given  by  both  plain- 
tiff and  defendant  of  the  loss  of  the 
original  contract.  All  the  essential 
facts  having  been  proved,  the  order  of 
proof  was  not  material.  Louis  Cook 
Mfg.  Co.  7A  Randall,  62  Iowa  244. 

Evidence  of  Breach  of  a  Contract  by  a 
defendant  may  be  given  before  the 
plaintiff  has  shown  his  own  compli- 
ance with  its  terms.  Where  a  ven- 
dee of  merchandise  sued  the  vendor  for 
breach  of  warranty  as  to  the  quality  of 
the   goods,    the  plaintiff    was   allowed 


to  introduce  evidence  of  the  breach  of 
warranty  before  showing  a  perform- 
ance of  the  contract  on  his  part.  It 
was  held  that  the  court  might  well  as- 
sume that  if  any  fact  remained  to  be 
established  in  order  to  allow  the  plain- 
tiff to  recover,  evidence  of  such  fact 
would  be  offered  at  a  later  stage  of  the 
trial.  Peterson  v.  Walter  A.  Wood 
Mowing,  etc.,  Mach.  Co.,  97  Iowa  148. 

Where  Part  Performance  Must  Be  Shown 
in  order  to  lake  a  parol  contract  out  of 
the  statute  of  frauds,  the  terms  of  the 
contract  may  be  given  in  evidence  be- 
fore the  part  performance  is  proven. 
And  the  same  rule  applies  where  spe- 
cific performance  of  a  contract  to 
convey  lands  is  sought  in  equity,  and 
it  becomes  necessary  to  prove  part  per- 
formance. Russell  V.  Berkstresser,  77 
Mo.  417;  Shahan  v.  Swan,  48  Ohio  St. 
25. 

Assignment  of  a  Contract.  —  In  order 
to  enjoy  the  benefits  of  an  assigned 
contract  an  assignee  must  give  notice 
of  the  assignment  to  the  other  parties 
who  are  liable  on  said  contract.  But 
when  the  assignment  of  a  contract  is 
set  up  as  a  defense  in  an  action,  the 
assignment  may  be  proved  before  no- 
tice to  the  plaintiff  is  shown.  Doll  v. 
Anderson,  27  Cal.  248. 

In  an  Action  for  Money  Paid  on  Debts 
Assumed  by  the  plaintiff  evidence  as  to 
the  amount  of  the  debts  may  be  given 
before  it  is  shown  that  the  plaintiff  paid 
them,  or  was  obliged  to  pay  them. 
Roberts  v.  Roberts,  91  Iowa  228. 

Mechanics'  Liens.  —  In  an  action 
against  a  building  contractor,  where 
several  mechanics'  liens  had  been  filed 
against  the  property,  it  was  necessary 
to  show  the  amount  due  on  said  liens, 
and  the  amount  paid  to  discharge 
them.  But  the  plaintiff  was  allowed  to 
introduce  the  record  of  the  liens  in  evi- 
dence before  such  further  proof  was 
given.  Consaul  v.  Sheldon,  35  Neb. 
247. 

2.  Dungan  v.  State,  (Tex.  Crim. 
App.  1898)  45  S.  W.  Rep.  19;  Dole  v. 
Wooldredge,  142  Mass.  161. 

On  the  trial  of  the  Chicago  anarch- 
ists, Magruder,  J.,  said,  in  substance: 
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9.  In  Various  Other  Actions.  —  The  trial  court  in  the  exer- 
cise of  its  discretion  has  allowed  parties  to  depart  from  the 
regular  order  of  introducing  evidence  on  the  trial  of  issues  in 
volving  sheriffs'  sales,*  the  validity  of  affidavits,*  proof  of 
ofificial  authority,^  the  existence  of  the  partnership  relation,"* 
the   execution   and   effect    of   various    legal    instruments,'    the 


"  The  proof  of  conspiracy  which 
will  authorize  the  introduction  of  evi- 
dence as  to  the  acts  and  declara- 
tions of  the  co-conspirators  may  be 
such  proof  only  as  is  sufficient,  in 
the  opinion  of  the  trial  judge,  to 
establish  prima  facie  the  fact  of  con- 
spiracy, or  proper  to  be  laid  before  the 
jury  as  tending  to  establish  such  fact. 
Sometimes,  for  convenience,  the  acts 
and  declarations  of  the  conspirators  are 
admitted  first,  the  prosecutor  undertak- 
ing to  subsequently  prove  the  conspir- 
acy. The  rule  that  the  conspiracy 
must  be  first  established  cannot  well 
be  enforced  where  its  proof  depends 
upon  a  vast  amount  of  circumstantial 
evidence,  a  vast  number  of  isolated 
and  independent  facts.  If  the  whole 
of  the  evidence  introduced  on  the  trial 
taken  together,  shows  that  such  a  con- 
spiracy actually  exists,  the  order  of 
proof  is  immaterial.  The  prosecutor 
may  either  prove  the  conspiracy  which 
renders  the  acts  of  the  conspirators 
admissible,  or  he  may  prove  the  acts 
of  the  different  persons,  and  thus  prove 
the  conspiracy.  The  latter  order  has 
been  followed  in  many  important 
cases."  Spies  v.  People,  122  111.  i, 
citing  State  v.  Winner,  17  Kan.  298. 

1.  A  sheriff's  deed  may  be  given  in 
evidence  as  forming  a  link  in  a  chain 
of  title  before  the  judgment  and  execu- 
tion from  which  it  derives  its  validity 
are  offered,  and  the  production  of  said 
judgment  and  execution  may  subse- 
quently be  waived  by  the  adverse 
pany.  Catterlin  v.  Douglas,  17  Ind. 
213;  Lusk  V.  Colvin,  8  N.  J.  L.  62. 

2.  An  affidavit  may  be  admitted  in 
evidence  before  the  signature  thereto 
is  proven.  Davenport  v.  Cummings, 
15  Iowa  2ig. 

Where  a  town  officer  is  on  trial  for 
attempting  to  collect  money  from  a 
county  by  presenting  a  false  bill,  veri- 
fication of  the  bill  may  be  proven  be- 
fore the  authority  of  the  notary  before 
whom  it  was  verified  is  shown.  People 
V.  Bragle,  26  Hun  (N.  Y.)  378. 

Forged  Affidavit  —  Delivery.  —  A 
forged  affidavit  may  be  admitted  in 
evidence  before  proof  is  given  that  it 


was  delivered  to  another  person  with 
the  intent  to  utter  or  publish  it  as 
valid.  People  v.  Williams,  92  Hun  (N. 
Y.)354. 

3.  Authority  of  Administrator. —  Where 
the  defense  in  an  action  is  based  on 
the  alleged  fact  that  the  defendant  is 
an  administrator,  proof  of  such  official 
capacity  may  be  given  first,  out  of 
order,  to  enable  the  court  to  rule  prop- 
erly on  the  introduction  of  other  evi- 
dence. Singer  Mfg.  Co.  v.  Benjamin, 
55  Mich.  330. 

Municipal  Board.  —  Where  power  to 
change  the  grade  of  the  highway  in  a 
city  is  vested  in  the  municipal  board, 
the  court  can  allow  the  members  of  the 
board  to  testify  concerning  their  action 
in  changing  certain  grades  before  it 
has  been  shown  that  the  board  offi- 
cially authorized  such  change.  Cook 
V.  Ansonia,  66  Conn.  413. 

4.  In  an  action  where  it  is  sought  to 
establish  partnership  among  several 
persons,  it  is  allowable  to  introduce 
evidence  of  declarations  and  acts  of 
said  persons  before  proof  that  they 
were  authorized  to  act  for  each  other. 
Rogers  v.  Murray,  tio  N.  Y.  658. 

Sale  of  Goods  to  Partnership.  —  Where 
a  defendant  is  sued  for  the  value  of 
goods  sold  and  delivered  to  another 
person  alleged  to  be  his  partner,  proof 
of  sale  and  delivery  of  the  goods  may 
precede  proof  of  the  partnership  rela- 
tion.    Mauney  v.  Coit,  86  N.  Car.  463. 

6.  Bond  to  Convey  Land.  —  In  an  ac- 
tion to  recover  land  where  the  defend- 
ant alleged  that  he  was  the  assignee  of 
a  bond  to  convey  the  property,  he  was 
allowed  to  introduce  the  bond  in  evi- 
dence before  proving  his  rights  as 
assignee  thereof.  In  fact,  this  was  the 
natural  order  of  proof.  Van  Orman  v. 
Spaftord,  16  Iowa  r86. 

Delivery  of  Mortgage.  —  On  the  trial 
of  an  issue  of  non  est  /actum,  denying 
the  delivery  of  a  mortgage  sued  upon, 
the  plaintiff  can  introduce  the  mort- 
gage in  evidence  before  proof  of  its  de- 
livery, where  its  signing  is  admitted 
and  only  its  delivery  is  denied.  The 
plaintiff  having  possession  of  the  in- 
strument, it   is   not   error   to   allow  a 
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validity  of  foreign  judgments  and  records,*  and  also  in  the  trial 
of   actions    on   policies   of    insurance,*    for    fraud    and    deceit,^ 


departure  from  the  regular  order. 
Delivery  must  be  proved,  but  it  need 
not  be  proved  first.  Kusler  z/.  Crofoot, 
78  Ind.  597. 

Mortgage  and  Note  Secured  Thereby.  — 
Where  a  mortgagee  brings  an  action 
against  other  creditor^  of  the  mort- 
gagor to  recover  the  mortgaged  prop- 
ert}',  wrongfully  seized,  the  mortgage 
may  be  given  in  evidence  before  the 
note  which  it  was  given  to  secure  is 
produced.  Louden  v.  Vinton,  108 
^ich.  313. 

Promissory  Note  —  Failure  of  Considera- 
^on  —  Notice.  —  The  defense  to  Enac- 
tion on  a  promissory  note  was  failure 
of  consideration,  and  a  notice  to  the 
plaintif?  of  such  failure.  The  defend- 
ant offered  proof  of  failure  of  consid- 
•cration,  but  the  plaintiff  objected  on 
the  ground  that  the  notice  must  first 
be  shown.  This  objection  was  over- 
ruled, the  court  saying  that  it  is  well 
settled  in  Georgia  that  the  parties  to  an 
action  may  begin  at  either  end  of  their 
evidence,  provided  they  promise  to 
supply  all  the  missing  links  in  the 
chain  of  evidence  before  closing  their 
4:ase.     McCurdy  v.  Terry,  33  Ga.  49. 

Beplevin  —  Chattel  Mortgage  Offered  in 
Evidence.  —  "The  first  error  com- 
plained of,  that  the  note  and  mortgage, 
the  foundation  of  the  plaintiff's  title, 
were  received  in  evidence  without 
proof  of  their  execution,  —  if  error  it 
■was,  which  we  do  not  decide,  —  was 
cured  by  the  testimony  of  Charles  E. 
"Woodruff,  taken  immediately  there- 
after, and  received  without  objection, 
.in  proof  of  their  execution."  Orton, 
J.,  in  Woodruff  v.  King,  47-  Wis. 
^61. 

1.  Where  the  defendant  in  an  action 
offered  in  evidence  a  pleading  and 
judgment  in  another  court,  they  were 
admitted  over  the  objection  of  the 
plaintiff,  who  claimed  that  the  defend- 
ant must  first  show  that  the  two  ac- 
tions were  between  the  same  parties 
and  involving  the  same  rights.  It  was 
held  on  appeal  that  the  ruling  of  the 
trial  court  was  not  erroneous.  Searle 
:%'.  Richardson,  67  Iowa  170. 

"Whether  a  Transcript  of  a  Judgment 
•can  be  offered  before  the  jurisdiction 
of  the  court  rendering  the  judgment  is 
■shown,  rests  in  the  discretion  of  the 
■court.     Liss  v.  Wilcoxen,  2C0I0.  85. 

Laws  of  Another  State.  —  Where  the 


transcript  of  a  judgment  rendered  by  a 
justice  court  in  Ohio  was  offered  in 
evidence  in  Indiana,  the  court  excluded 
it  on  the  ground  that  preliminary  proof 
had  not  been  given  that  the  judgment 
was  in  accordance  with  the  laws  of 
Ohio.  This  ruling  of  the  court  was 
held  erroneous;  the  record  should  have 
been  admitted  provisionally,  to  be  fol- 
lowed by  the  requisite  proof  of  the 
Ohio  laws.  The  court  should  not  vary 
the  order  of  proof  in  such  a  manner  as 
to  take  either  party  by  surprise.  Pitts- 
burgh, etc.,  R.  Co.  V.  Conway,  57 
Ind.  52. 

2.  Proof  of  Loss. —  In  an  action  to  re- 
cover on  an  insurance  policy  where  the 
defense  is  irregularity  in  proof  of  loss, 
and  the  plaintiff  relies  on  a  waiver  of 
such  irregularity,  he  may  first  prove 
that  the  irregular  proof  of  loss  was 
served  on  the  company  and  afterwards 
show  the  waiver  of  irregularity.  It 
would  be  better,  however,  to  prove 
waiver  in  the  first  instance.  But  if 
sufficient  evidence  is  given  on  that  sub- 
ject to  take  the  case  to  the  jury,  the 
order  of  evidence  is  in  the  discretion  of 
the  court.  Gould  v.  Dwelling-House 
Ins.  Co.,  134  Pa.  St.  570. 

3.  Defendant's  Declarations  as  Evidence 
against  Co-defendant.  —  A  corporation  of 
which  defendant  B.  was  president,  and 
defendant  S.  secretary,  was  formed  for 
the  purpose  of  dealing  in  patent  rights 
and  patented  articles.  A  certain  patent 
right  was  purchased,  which  was  in 
reality  worthless.  Upon  representa- 
tions made  by  the  defendant  B.,  to  the 
effect  that  the  patent  right  was  valu- 
able, the  plaintiff  was  induced  to  buy 
$500  worth  of  the  slock  of  the  corpora- 
tion. For  this  stock  he  gave  his  note 
which  was  subsequently  paid.  There- 
after he  sued  to  recover  damages  for 
deceit  in  inducing  him  to  buy  the 
stock.  On  the  trial  the  judge  per- 
mitted the  declarations  made  by  de-  . 
fendant  B.  during  his  negotiations  with 
the  plaintiff,  for  sale  of  the  stock,  to  be 
given  in  evidence  against  defendant  S., 
before  the  connection  of  S.  with  the 
corporation  had  been  shown.  On  ap- 
peal it  was  held  to  be  in  the  discretion 
of  the  trial  court  to  allow  this  departure 
from  the  regular  order.  But  unless 
the  connection  of  S.  with  the  corpora- 
tion was  subsequently  proved,  the  jury 
should    have    been    instructed   to  dis- 
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for    negligence,*    for  assault,*   for  illegal   use  of  the   mails,'  of 
waste,*  of  ejectment.'  and  to  recover  statutory  penalties,® 

10.  Admitting  Anticipatory  Evidence.  —  A  party  is  not  bound  to 
anticipate  his  adversary's  evidence,  but  he  may  be  allowed  to  do 
so  in  the  discretion  of  the  court.'' 


regard  the  evidence.     Miller  v.  Barber, 
66  N.  Y.  558. 

1.  Where  the  plaintiff  is  injured  by 
the  breaking  of  machinery  alleged  to 
be  defective,  and  brings  an  actio  1 
against  its  owner  to  recover  damages, 
it  mi.y  be  shown  that  the  machinery 
had  broken  down  on  previous  occa- 
sions, before  it  is  proved  that  the 
breaking  in  this  instance  was  due  to 
aiy  particular  defect.  Stock  v.  Le 
Bjuiillier,  19  Misc.  Rep.  (NT.  Y.  Su- 
pre.ne  Ct.)  112. 

2.  In  an  action  for  assault  the  plain- 
tiff may  exhibit  to  the  jury  his  hand, 
alleged  to  have  been  injured  during 
the  assault,  before  proving  that  the  in- 
jury to  the  hand  did  not  occur  before 
the  time  of  the  alleged  assault.  State 
V.  Finder,  10  S.  Dak.  103. 

3.  Indlctmeat  for  Mailing  Letters  Con- 
cerning Lotteries.  —  On  the  trial  of  such 
an  indictment,  after  the  district  attor- 
ney had  announced  that  the  testimony 
for  the  prosecution  was  closed,  the  de- 
fendant moved  for  an  acquittal  on  the 
ground  that  no  evidence  had  been  in- 
troduced tending  to  show  the  existence 
of  a  lottery  concerning  which  letters 
and  circulars  were  mailed.  The  dis- 
trict attorney  was  then  allowed  to  sup- 
ply such  evidence,  and  the  defendant 
■excepted.  On  appeal  the  ruling  of  the 
trial  court  was  held  to  be  correct. 
U.  S.  V.  Noelke.  17  Blatchf.  (U.  S.)  554. 

4.  In  Downing  v.  De  Klyn,  i  E.  D. 
Smith  (N.  Y.)  563,  evidence  of  con- 
versations between  the  defendant  and 
a  third  person  was  offered.  These 
conversations  were  irrelevant  unless 
shown  to  have  been  communicated  to 
the  plaintiff.  It  was  held  discretionary 
with  the  court  to  allow  the  substance 
of  the  conversations  to  be  given  in  evi- 
dence before  showing  that  said  conver- 
sations were  communicated  to  the 
plaintiff. 

Wrongfully  Cutting  and  Destroying 
Trees. —  In  Alabama,  in  an  action 
under  the  code  of  1886,  §  3296,  for 
wilfully  and  knowingly  cutting  trees 
without  the  owner's  consent,  the  plain- 
tiff was  allowed  to  prove  the  number 
and  kind  of  trees  cut,  before  proving 
that  the   cutting  was  done  by  the  de- 


fendant, plaintiff's  counsel  offering  to 
prove  the  latter  fact  at  a  subsequent 
stage  of  the  trial.  Louisville,  etc.,  R. 
Co.  V.  Hill,  11^  Ala.  334. 

5.  Land  Sold  for  Nonpa3nnent  of  Taxes. 
—  In  an  action  of  ejectment  it  is  not 
error  to  admit  in  evidence  a  deed  to 
lands  sold  for  nonpayment  of  taxes, 
given  by  a  city,  before  proof  of  the 
regularity  of  the  proceedings  for  the 
assessment  and  levying  of  the  taxes. 
Tells  -'.  Barbour,  5S  Mich.  49. 

Bedemption  of  Land,  and  Conveyance 
to  Eedemptioner.  —  In  Philadelphia  v. 
Miller,  49  Pa.  St.  440,  the  plaintiff 
claimed  certain  land  by  virtue  of  a 
treasurer's  sale  for  unpaid  taxes,  to  the 
county  commissioners.  The  defendant 
claimed  that  he  had  redeemed  the  land 
in  question  from  said  county  commis- 
sioners within  five  years  from  the  time 
of  its  original  sale.  On  the  trial  it  was 
held  that  the  fact  that  the  defendant 
offered  first  the  evidence  to  show  the 
fact  of  redemption,  before  producing 
the  conveyance  to  him  by  the  county 
commissioners,  was  not  a  reason  for 
rejecting  the  evidence. 

6.  Under  Civil  Damage  Acts.  —  In  Illi- 
nois where  a  wife  brings  an  action 
under  the  civil  damage  law  for  causing 
the  intoxication  of  her  husband,  she 
may  give  evidence  that  he  was  intoxi- 
cated, before  showing  that  the  defend- 
ant was  the  cause  thereof.  This  latter 
fact  must  be  proved  during  the  trial  in 
order  to  entitle  the  plaintiff  to  a  recov- 
ery, but  the  order  of  its  proof  is  not 
material.  It  may  be  proved  at  a  later 
stage  of  the  trial,  by  the  same  or  by 
other  witnesses.  Hall  v.  Barnes,  82 
111.  228. 

And  in  a  similar  action  where  the 
defendant  claimed  that  the  husband 
was  encouraged  in  his  bad  habits  by 
the  plaintiff,  his  wife,  she  was  allowed 
to  introduce  evidence  that  her  habits 
were  good,  in  anticipation  of  evidence 
to  the  contrary  likely  to  be  given  by 
the  defendant  at  a  later  period.  Lloyd 
V.  Kelly,  48  111.  App.  554. 

7.  Where  a  Party  Gives  Notice  in  Ad- 
vance that  he  will  set  up  a  certain  de- 
fense, the  adverse  party  may  give 
evidence  in  anticipation  tending  to  re- 
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11.  Reception  of  Evidence  Not   Relevant   When   Offered  —  a.  In 

General.  —  In  civil  cases  evidence  which  is  apparently  irrele- 
vant at  the  time  when  it  is  offered  may,  in  the  discretion  of  the 
court,  be  admitted,  subject  to  exclusion  at  a  later  period  if  its 
relevancy  is  not  made  apparent  during  the  course  of  the  trial.* 


but  such  defense.  Dunn  v.  People,  29 
N.  Y.  523;  Ross  V.  Pearson,  21  Ala. 
473;  Hintz  V.  Graupner,  13S  111.  158. 

1.  Scott  V.  State,  30  Ala.  503;  Robin- 
son V.  Allison,  36  Ala.  525;  Bell  v. 
Chambers,  38  Ala.  660;  McCoy  v.  Wat- 
son, 51  Ala.  .;66;  Pasquier's  Succes- 
sion, 12  La.  Ann.  758;  Roberts  v. 
Pepple,  55  Mich.  367;  McDermott 
V.  Judy,  67  Mo.  App.  647;  State  v. 
Rhoades,  6  Nev.  352;  Hadcock  v. 
O'Rourke,  (Buffalo  Super.  Ct.)  6  N.  Y. 
Supp.  549;  McDougald  v.  Coward,  95 
N.  Car.  368;  C.  &  C.  Electric  Motor 
Co.  V.  Frisbie,  66  Conn.  67;  Crosett  v. 
Whelan,  44  Cal.  200. 

It  is  well  settled  that  if  evidence 
which  is  irrelevant  when  offered,  be- 
comes relevant  afterwards  duiing  the 
progress  of  the  trial,  its  admission  is 
not  error  for  which  the  judgment  will 
be  reversed.  Such  evidence  may  be- 
come relevant  through  a  subsequent 
attempt  to  impeach  a  witness  by  prov- 
ing contradictory  statements.  Griffin 
V.  State,  76  Ala.  29;  Belmont  Coal, 
etc.,  Co.  V.  Smith,  74  Ala.  206. 

Establishing  Part  of  Case.  —  A  party 
should  be  permitted  to  introduce  evi- 
dence which  lends  to  establish  a  part 
of  his  case,  although  he  does  not  show 
in  advance  his  ability  to  establish  his 
whole  case.  Pegg  v.  Warford,  7  Md. 
582. 

Copies  of  Lost  Documents.  —  Some  evi- 
dence, although  slight,  of  the  existence 
of  a  lost  document  must  be  given  be- 
fore secondary  evidence  of  its  contents 
is  admitted.  And  the  court  may  allow 
a  witness  to  testify  to  the  correctness 
of  a  copy  of  a  lost  document  before  he 
testifies  to  the  prior  existence  of  the 
original.    Groff  v.  Ramsey,  19  Minn.  44. 

New  Promise.  —  Where  a  surviving 
husband  is  sued  on  a  promissory  note 
made  by  his  wife,  the  verbal  promise 
of  the  husband,  made  after  the  wife's 
death,  to  pay  the  note  may  be  admitted 
in  evidence,  where  the  party  desiring 
its  admission  offers  to  give  subsequent 
proof  that  the  promise  was  made  upon 
a  new  consideration,  Leipird  v.  Stot- 
ler,  97  Iowa  169. 

Evidence  as  to  Damages  may  be  intro- 
duced as  soon   as  evidence  has  been 


given  which  tends  to  show  that  a  con- 
tract has  been  made,  on  the  hypothesis 
that  the  contract  has  been  proved. 
Ramsey  v.  Tully,  12  111.  App.  463. 

Although  a  Preliminary  Question  Kay 
Not  Appear  to  Be  Belevant  when  asked, 
it  is  not  error  to  allow  it  to  be  answered 
where  the  answer  connects  and  helps 
to  make  relevant  the  answers  to  other 
questions  subsequently  asked.  State 
V.  Kent,  5  N.  Dak.  516. 

Execution  of  Instrument.  —  W^here  an 
error  is  committed  in  admitting  a  mort- 
gage in  evidence  without  due  proof  of 
its  execution,  such  error  may  be  cured 
by  producing  the  requisite  proof  at  any 
time  before  the  party  giving  the  mort- 
gage in  evidence  has  rested  his  case. 
Jones  V.  Loree,  37  Neb.  816. 

Evidence  Must  Be  Expressly  Offered.  — 
Where  evidence  which  is  illegal  and 
incompetent  at  one  stage  of  the  trial, 
subsequently  becomes  legal  and  com- 
petent, it  may  then  be  admitted  al- 
though it  has  been  offered  before  and 
rejected.  But  the  party  desiring  its 
admission  must  expressly  offer  it  again 
and  cannot  rely  on  his  former  offer. 
Main  v.  Gordon,  12  Ark.  651. 

Where  Secondary  Evidence  is  admissi- 
ble in  an  action  to  recover  on  a  promis- 
sory note,  it  is  not  error  to  admit  testi- 
mony by  the  plaintiff  as  to  the  contents 
of  the  note,  provisionally,  on  condition 
that  other  testimony  shall  be  subse- 
quently given  to  render  this  testimony 
admissible.  Morse  v.  Woodworth,  155 
Mass.  233. 

On  the  Trial  of  an  Action  for  Malicious 
Prosecution,  the  plaintiff  proposed  to 
prove  by  the  justice  of  the  peace  who 
issued  the  warrant  that  it  had  been 
duly  issued  by  him.  The  trial  court 
ruled  that  such  proof  could  not  be 
made  by  the  plaintiff  until  he  had  first 
produced  and  proved  a  written  affi- 
davit, made  by  the  defendant  before 
the  justice  of  the  peace,  upon  which  the 
warrant  issued.  This  was  held  to  be 
error,  the  court  saying:  "  It  is  not  per- 
ceived that  in  those  cases  which  depend 
on  more  than  one  fact  it  can  ever  be  a 
matter  of  much  importance  at  which 
end  of  the  testimony  the  proof  is  com- 
menced.    In    no    case    of    this    kind 
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In  criminal  cases,  however,  irrelevant  evidence  will  not  generally 
be  admitted  even  though  the  party  offers  to  give  subsequent 
proof  which  will  make  it  relevant.* 

b.  Necessity  of  Offer  to  Render  It  Relevant.  —  In 
order  to  justify  this  irregular  course  of  procedure,  the  party  who 
desires  the  admission  of  evidence  which  is  incompetent  when 
offered  must  offer  to  prove  facts  at  a  later  stage  of  the  trial, 
which  will  render  such  evidence  competent  and  admissible.* 

c.  Evidence  Not  Subsequently  Rendered  Relevant.  — ■ 
If  facts  to  render  the  incompetent  evidence  relevant  are  not  sub- 
sequently proven  and  the  evidence  remains  irrelevant,  it  may  be 
stricken  out.' 

12.  Evidence  in  Chief,  Admitted  in  Rebuttal  —  a.  General 
Rule.  —  As  previously  stated,  the  strict  rule  of  practice  forbids 
the  introduction  in  rebuttal  of  any  evidence  which  may  properly 
be  admitted  in  chief.  But  this,  like  other  rules  of  practice,  may 
be  relaxed  in  the  sound  discretion  of  the  court.* 


would  the  right  of  action  be  com- 
plete without  showing  the  facts  in 
connection  with  each  other;  and  if 
the  evidence  offered  is  legal  in  its  char- 
acter, it  should  not  be  rejected  be- 
cause other  evidence  making  out  the 
whole  case  is  not  yet  before  the  court 
and  jury.  If  when  the  case  is  closed 
enough  is  not  shown  to  support  the  ac- 
tion, the  whole  body  of  evidence  may 
then  be  irrelevant  for  want  of  some 
essential  part,  but  until  that  time  it  is 
not  the  province  of  the  court  to  reject 
it,  if  legal."  Goldthwaite,  J.,  in 
Spears  v.  Cross,  7  Port.  (Ala.)  437. 

1.  There  is  no  possible  reason  in 
criminal  cases  for  allowing  such  testi- 
mony to  be  put  in  out  of  its  order. 
The  prosecution  is  not  bound  to  proceed 
against  a  person  without  having  in  ad- 
vance the  testimony  on  which  a  con- 
viction is  to  be  sought.  It  may  be 
allowable  in  a  civil  case  to  receive 
testimony  on  a  pledge  that  it  will  sub- 
sequently be  made  relevant,  but  even 
in  civil  cases  it  is  not  the  best  practice. 
A  jury  cannot  readily  dismiss  from  the 
mind  testimony  that  blackens  character 
or  motives.  In  criminal  cases  the 
prosecution  cannot  be  allowed  any 
such  latitude.  People  v.  Millard,  53 
Mich.  68. 

2.  Ward  v.  Montgomery,  57  Ind.  277; 
Baker  v.  Swan,  32  Md.  355;  Roux  v. 
Blodgett,  etc.,  Lumber  Co.,  94  Mich. 
607;  Devereaux  v.  Phillips,  97  Mich. 
104;  Cass  V.  New  York,  etc.,  R.  Co., 
I  E.  D.  Smith  (N.  Y.)  522;  Diehl  v. 
Emig,    65    Pa.    St.    320;    Chapman    v. 


Brooks,  31  N.  Y.  75;  Lyons  v.  Davis, 
30  N.  J.  L.  301;  Kutzmeyer  v.  Ennis, 
27  N.  J.  L.  371;  Cheatham  v.  Wilber, 
I  Dakota  321. 

Where  No  Offer  Is  Hade.  —  "  The  order 
in  which  evidence  may  be  introduced 
is  a  matter  very  much  in  the  discretion 
of  the  court,  and  this  discretion  may 
be  properly  exercised  by  inverting  the 
regular  order  and  admitting  evidence 
that  presupposes  facts  which  logically 
and  naturally  precede  it,  but  when  such 
evidence  is  offered  abstractly  without 
an  offer  to  sustain  it  by  proof  of  such 
antecedent  or  primary  facts,  and  with- 
out which  it  would  be  wholly  unavail- 
ing, and  no  intimation  of  such  a 
purpose  is  given  to  the  court,  we  cannot 
say  the  court  erred  in  excluding  it." 
Ewing,  J.,  in  Pier  v,  Heinrichoffen, 
52  Mo.  335. 

3.  Merchants'  Exch.  Nat.  Bank  v. 
Wallach,  20  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  309;  Talladega  Ins.  Co.  v.  Pea- 
cock, 67  Ala.  262;  Rogers  v.  Brent,  10 
111-  573;  Hamilton  v.  Summers,  12  B. 
Mon.  (Ky.)  14. 

Where  evidence  is  admitted  which 
requires  further  proof  to  render  it  com- 
petent, no  ground  for  a  new  trial  is 
furnished  unless  it  appears  from  the 
appeal  of  exceptions  that  such  further 
evidence  was  not  given.  Liverpool 
W^harf  V.  Presoott,  4  Allen  (Mass.) 
22. 

4.  Arkansas.  —  Evans  v.  Rudy,  34 
Ark.  383. 

Connecticut.  —  Ailing  v.  Forbes,  68 
Conn.  575. 


398 


V^olume  XV. 


Discretion  of  the  Court.       ORDER   OF  PROOF. 


Evidence  in  Chief. 


b.  Evidence  Inadvertently  Omitted.  —  The  parties  are 
frequently  permitted  to  strengthen  their  original  case  by  the 
introduction  of  cumulative  evidence  in  rebuttal,  and  a  court  will 


Florida.  —  Burroughs  v.  State,  17 
Fla.  657;  Coker  v.  Hayes,  16  Fla.  368. 

Indiana.  —  Noblesville,  etc.,  Gravel 
Road  Co.  V.  Cause,  76  ]nd.  142;  Stipp 
V.  Claman,  123  Ind.  532;  Miller  v. 
Preble,  142  Ind.  632;  Price  v.  Boyce, 
ID  Ind.  App.  145;  State  v.  Parker,  33 
Ind.  285. 

Iowa.  —  Kaufman  v.  Farley  Mfg. 
Co.,  78  Iowa  679;  State  v.  Curran,  51 
Iowa  112;  State  v.  Bruce,  48  Iowa 
530. 

Louisiana.  —  State  v.  Pruett,  49  La. 
Ann.  283. 

AlassachuscUs.  —  Costello  v.  Crowell, 
133  Mass.  352. 

Michigan. — McHugh  v.  Butler,  39 
Mich.  185;  Beebe  v.  Koshnic,  55  Mich. 
604;  Kieldsen  v.  Wilson,  77  Mich.  45; 
Maier  v.  Massachusetts  Ben.  Assoc, 
107  Mich.  687;  Shearer  v.  Middleton, 
88  Mich.  621;  People  v.  Wilson,  55 
Mich.  506, 

Missouri.  —  Burns  v.  Whelan,  52  Mo. 
520. 

Nebraska.  —  Murphey  v.  State,  43 
Neb.  34. 

Nevada.  —  Lamance  v.  Byrnes,  17 
Nev.  197. 

Ne-w  York.  — Ankersmit  v.  Tuch,  114 
N.  Y.  51  {citing  Winchell  v.  Winchell, 
100  N.  Y.  159];  Horowitz  v.  Hamburg- 
American  Packet  Co.,  18  Misc.  Rep. 
{N.  Y.  Supreme  Ct.)  24;  Claflin  v.  New 
York  Standard  Watch  Co.,  7  Misc.  Rep. 
<N.  Y.  C.  PI.)  668;  People  v.  Koerner, 

154  N.  Y.  355;  Odell  V.  McGrath,  21  N. 
Y.  App.  Div.  252;  Wheeler  v.  See,  4 
Hun  (N.  Y.)  662. 

Ohio.  —  Webb  v.  State,  29  Ohio  St. 
351;  Kane  v.  WMlson,  etc..  Stone  Co.,  2 
Cleve.  (Ohio)  290,  4  Ohio  Dec.  (Reprint) 
509;  Morris  v.  Faurot,  21  Ohio  St.  155. 

Pennsylvania.  —  Amrhein  v.  Clausen, 

155  Pa.  St.  93;  Gaines  v.  Com.,  50  Pa. 
St.  319. 

Vermont.  —  Redding  v.  Redding,  69 
Vt.  500. 

Washington.  —  State  v.  Nelson,  13 
Wash.  523. 

United  States.  —  Goldsby  v.  U.  S., 
160  U.  S.  70;  U.  S.  V.  Bennett,  17 
Blatchf.  (U.  S.)  357;  Yazoo,  etc.,  R. 
Co.  V.  Wagner,  87  Fed.  Rep.  855. 

Practice  Not  Encouraged.  —  The  ad- 
mission in  rebuttal  of  evidence  which 
should  have  been  given  in  chief  is  not 
a  practice  to  be  encouraged.     Sellar  v. 


Clelland,  2  Colo.  532;  Strauss  v.  Dash- 
ney,  12  Cine.  Wkly.  L.  Bui.  182;  Gib- 
son V.  Johnson,  21  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  59. 

Illustrations  of  the  Eule  —  Reading 
Receipt.  —  If  a  plaintiff  during  his  evi- 
dence in  chief  proves  the  execution  of 
a  receipt,  but  inadvertently  omits  to 
read  it  to  the  jury,  he  may  do  so  after 
he  has  closed  his  argument,  provided 
there  was  no  trick  in  its  previous  omis- 
sion. In  such  a  case  either  party  can 
read  the  receipt  while  it  lies  upon  the 
table.  Harter  v.  Seaman,  3  Blackf. 
(Ind.)  27. 

In  Criminal  Cases  it  is  better  for  the 
state  to  follow  the  regular  order  of 
proof;  but  this  rule  is  not  an  inflexible 
one.  Evidence  that  a  defendant  ac- 
cused of  murder  was  armed  is  more 
properly  given  in  chief,  but  it  may  be 
given  in  reply.  Moore  v.  State,  96 
Tenn.  209. 

Evidence  that  the  defendant  on  trial 
for  murder  was  seen  with  a  weapon  in 
his  hand  immediately  after  the  murder 
took  place  is  properly  evidence  in 
chief.  But  the  court  in  its  discretion 
may  admit  such  evidence  in  rebuttal. 
It  is  not  only  the  right  of  the  court, 
but  its  duty  to  do  this,  where  in  its 
judgment  justice  so  requires.  It  is 
frequently  done  in  criminal  trials.  U. 
S.  V.  Schneider,  21  D.  C.  381. 

In  a  trial  for  murder  the  state,  after 
the  close  of  its  own  evidence,  was  per- 
mitted by  the  court  to  interrupt  the 
course  of  the  defendant's  evidence  by 
examining  a  witness  introduced  by  the 
defendant,  after  which  interruption  the 
defendant  proceeded  with  his  examin- 
ation. The  defendant  excepted.  The 
court  said  that  according  to  the  usual 
and  regular  order,  the  state  should 
have  called  and  examined  the  witness 
before  closing  its  case,  "or  if  for  any 
reason  that  could  not  have  been  done, 
it  might  by  the  permission  of  the  court 
have  called  and  examined  him  as  its 
own  witness  after  the  close  of  the  de- 
fendant's case."  Campbell  v.  State, 
38  Ark.  507. 

Remedy  in  Case  of  Abuse  of  Discretion. 
—  It  is  discretionary  with  the  court  to 
admit  competent  evidence  at  any  stage 
of  the  trial,  and  an  exception  does  not 
lie  because  it  is  produced  out  of  the 
regular  order.     If  injustice  results,  the 
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seMom  refuse  to  admit  material  evidence  which  is  offered  out  of 
the  regular  order,  where  its  omission  at  the  proper  time  was 
caused  by  inadvertence  or  mistake.* 

c.  Rights  of  the  Adverse  Party.  —  But  the  discretion  of 
the  court  in  admitting  in  rebuttal  evidence  which  should  have 
been  gfiven  in  chief  should  not  be  exercised  in  such  a  manner  as 


proper  remedy  is  by  a  motion  for  a  new 
trial.     Dodge  v.  Goodell,  i6  R.  I.  48. 

Evidence  Proper  Either  in  Chief  or  on 
Eebuttal.  —  It  sometimes  happens  ihat 
a  certain  item  of  evidence  may  be 
proper  for  use  either  in  chief  or  re- 
l)uttal.  Where  this  is  so,  it  will  not  be 
error  to  admit  it  in  rebuttal,  simply 
because  it  might  also  have  been  com- 
petent in  chief.  Thus  in  criminal 
trials  evidence  produced  by  the  state  in 
contradiction  of  the  alibi  set  up  by  the 
defense  may  be  given  either  in  chief 
or  in  rebuttal.  State  v.  Gadbois,  89 
Iowa  25. 

When  Evidence  of  a  General  Nature  Has 
Been  Given  in  Chief,  the  court  may  allow 
the  party  to  give  more  specific  evidence 
concerning  the  same  fact  in  rebuttal. 
It  was  so  held  where  a  plaintiff  suing 
for  injuries  to  his  bicycle  gave  evidence 
in  chief  that  several  spokes  of  the  wheel 
were  broken,  and  was  allowed  in  re- 
buttal to  enter  into  a  more  detailed 
description  of  the  injuries  to  the  prop- 
erty. Taylor  v.  McGralh,  9  Ind. 
App.  30. 

And  in  an  action  against  a  railroad 
company  the  plaintiff  may  introduce  in 
rebuUal  other  and  more  specific  evi- 
dence as  to  injuries  which  he  has 
received  from  the  defendant's  neg- 
ligence, although  he  has  originally 
given  general  evidence  of  the  same 
character.  Cogswell  v.  West  St.,  etc.. 
Electric  R.  Co.,  5  Wash.  46. 

1.  Oritz  V.  State,  30  Fla.  256;  People 
V.  Taylor,  (Supreme  Ct.)  3  N.  Y.  Crim. 
Rep.  297;  Van  Doren  v.  Jellifle,  i  Misc. 
Rep.  (N.  Y.  C.  PI.)  354;  Holthouse  v. 
Rynd,  155  Pa.  St.  43;  San  Antonio, 
etc.,  R.  Co.  V.  Robinson,  79  Tex.  608; 
Cogswell  V.  West  St.,  etc.,  Electric  R. 
Co.,  5  Wash.  46;  Kansas  City,  etc.,  R. 
Co.  V.  McDonald,  51  Fed.  Rep.  178; 
Freeman  v.  Hutchinson,- 15  Ind.  App. 
639;  Silverman  v.  Foreman,  3  E.  D. 
Smith  (N.  Y.)  322. 

Beason  for  the  Bale.  —  In  McManus  v. 
Finan,  4  Iowa  283,  it  was  held  that  the 
rule  allowing  the  court  in  its  discretion 
to  admit  evidence  out  of  its  usual  order 
is  designed  to  prevent  the   unjust  de- 


termination of  a  cause  on  account  of 
the  accidental  or  inadvertent  omission 
to  call  witnesses  or  to  ask  questions. 
It  is  not  intended  to  be  limited  in  its 
application  to  the  period  of  examina- 
tion of  witnesses.  The  law  desires  that 
evidence  should  be  heard,  and  does  not 
favor  sharp  practice  in  excluding  it, 
but  this  privilege  is  not  to  be  abused. 
The  court  can  impose  terms  when  it  is 
thought  necessary. 

Presumption  that  Conrt  Exercised  Dis- 
cretion.—  On  a  motion  for  a  new  trial 
on  the  ground  that  evidence  was  ad- 
mitted out  of  its  regular  order,  where 
it  does  not  appear  whether  the  court 
professed  to  act  in  the  exercise  of  its 
discretion,  or  because  it  thought  that 
the  party  had  a  legal  right  to  have  the 
evidence  admitted,  it  will  be  presumed 
that  the  former  was  the  case.  State  v. 
Alford,  31  Conn.  40. 

Without  some  showing  to  the  con- 
trary it  will  be  presumed  the  discretion 
of  the  court  in  admitting  evidence  in 
chief,  in  rebuttal,  has  been  properly 
exercised.     Levells  v.    State,    32   Ark. 

585. 

Beasons  Against  Granting  a  New  Trial. 
—  Where  evidence  which  is  pertinent 
in  other  respects  is  admitted  out  of  its 
regular  order,  justice  will  not  be  pro- 
moted by  a  reversal  on  appeal  of  the 
ruling  of  the  trial  court,  and  the  grant- 
ing of  a  new  trial  on  this  ground 
alone.  Such  a  course  can  only  result 
in  an  admission  of  the  same  evidence 
in  a  different  order  on  the  new  trial, 
without  benefit  to  either  party.  Hess 
V.  Wilcox,  58  Iowa  380. 

Presumption  of  Inadvertence.  —  On  a 
trial  for  assault  with  inter.t  to  kill,  aftsr 
the  defendant's  evidence  was  closed, 
the  state  was  allowed  to  introduce  in 
evidence  the  coat  worn  by  the  prosecut- 
ing witness  at  the  time  of  the  assault. 
It  was  objected  that  this  was  properly 
evidence  in  chief,  but  it  was  held  that 
in  such  cases  the  court  will  presume 
that  the  evidence  was  inadvertently 
omitted  in  chief,  unless  the  contrary  is 
shown.  State  v.  Buchler,  103  Mo. 
203. 
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Discretion  of  the  Court.        ORDER   OF  PROOF, 


Evidence  in  Cliief, 


to  deprive  the  adverse  party  of  an  opportunity  to  reply  to  the 
evidence  thus  introduced.* 

d.  Making  Out  a  Prima  I^acie  Case.  —  In  some  states  the 
party  holding  the  affirmative  of  an  issue  is  required  to  make 
out  only  2.  prima  facie  case  in  the  first  instance  and  may  reserve 
a  portion  of  his  evidence  for  use  in  rebuttal.* 

c.  Regular  Order  May  Be  Enforced.  —  It  is,  however, 
equally  within  the  discretion  of  the  court  to  insist  upon  a  strict 
adherence  to  the  regular  order  of  proof,  and  to  exclude  evidence 
which  is  not  offered  in  conformity  therewith.     It  is  certainly  not 


1.  Hire  v.  State,  14.4  Ind.  359;  Pitts- 
burgh, etc.,  R.  Co.  v.  Noel,  77  Ind.  no; 
Orr  V.  Garabold,  85  Ga.  373. 

During  the  introduction  of  the  plain- 
tiff's evidence  in  chief  he  omitted  to 
produce  an  account  book  which  was 
essential  to  his  recovery.  He  was 
allowed  to  give  il  in  rebuttal.  The  de- 
fendant then  asked  permission  to  give 
certain  evidence  in  contradiction  of  en- 
tries in  this  book.  The  court  refused 
to  grant  the  defendant's  request.  This 
was  held  to  be  error.  While  such  evi- 
dence might  have  been  given  by  the 
defendant  during  his  examination  in 
chief,  he  was  not  bound  to  give  it,  as 
the  plaintiff  did  not  refer  to  the  matter 
in  opening  his  case.  The  fact  that  the 
plaintiff  found  it  necessary  to  give  the 
evidence  in  rebuttal  shows  that  he  re- 
lied on  it  to  strengthen  his  case,  and 
the  defendant  had  a  right  to  rebut  it  if 
he  was  able  to  do  so.  McDonald  z-. 
Moore,  65  Iowa  171. 

Snrprising  the  Adverse  Party.  —  The 
fact  that  the  plaintiff  at  the  time  when 
he  is  producing  his  evidence  in  chief 
knows  of  the  existence  of  a  certain  item 
of  evidence  and  has  a  witness  present 
at  that  time  who  can  testify  thereto, 
does  not  prevent  him  fiom  reserving 
such  evidence  for  use  in  rebuttal,  un- 
less it  is  withheld  in  order  to  surprise 
the  adverse  party.  But  the  defendant 
must  be  given  an  opportunity  to  con- 
tradict siich  evidence.  McGowan  v. 
Chicago,  etc.,  R.  Co.,  91   Wis.  147. 

2.  State  z/.  Yetzer,  97  Iowa  423;  Snow 
V.  Starr,  75  Tex.  411;  Mayer  i/.  Walker, 
82  Tex.  222. 

Beservation  of  Evidence.  —  In  Eigen- 
brun  V.  Smith,  98  N.  Car.  207,  the 
plaintiff,  by  direction  of  the  court,  re- 
served a  part  of  his  evidence  for  use 
after  the  defendant  had  closed  his 
proof.  The  defendant  did  not  intro- 
duce any  evidence,  and  the  plaintiff 
was  thus  prevented  from  using  the  evi- 


dence which  he  had  reserved.  The  ap- 
pellate court  said  that  if  the  plaintiff  had 
asked  leave  to  introduce  this  reserved 
evidence  after  the  defendant  rested  he 
would  no  doubt  have  been  alloived  to 
do  so:  but  since  no  such  request  was 
made,  and  he  seemed  to  have  been 
satisfied  to  go  to  the  jury  upon  the 
evidence  offered,  there  was  no  ground 
for  a  new  trial. 

It  frequently  happens  that  a  plaintiff, 
after  making  out  a  prima  facie  case, 
has  surplus  evidence  which  he  does  not 
consider  it  necessary  to  introduce.  In 
some  jurisdictions  it  is  held  that  he 
may  reserve  such  surplus  evidence  to 
be  used  later  on,  in  case  the  matters 
which  it  affects  are  contradicted  by  the 
defendant's  evidence.  It  was  so  held  in 
an  action  for  fraudulent  banking  where 
the  plaintiff  rested  after  making  out  a 
prima  facie  case  that  the  defendants 
knew  of  the  bank's  insolvent  condition. 
The  defendants  having  given  evidence 
in  contradiction  of  this  fact,  the  plain- 
tiff was  permitted  to  offer  his  surplus 
evidence  in  rebuttal.  State  v.  Yetzer, 
97  Iowa  423. 

But  where  a  party  is  informed  in  ad- 
vance by  the  court  that  this  practice 
will  not  be  allowed,  it  is  not  error  to 
exclude  original  evidence  offered  in 
reply.     Mueller  v.  Rebhan,  94  111.  142. 

In  an  Action  on  an  Indemnity  Bond 
the  plaintiff  may  rest  hij-  evidence  in 
chief  after  introducing  the  bond  in  evi- 
dence. The  certificate  of  acknowledg- 
ment on  the  bond  is  sufficient  to  make 
out  a  prima  facie  case,  and  in  some 
jurisdictions  this  is  all  that  is  required 
of  the  plaintiff  in  the  first  instance. 
After  the  defendant  has  produced  evi- 
dence which  tends  to  disprove  the  ex- 
ecution of  the  bond,  the  plaintiff  may 
be  allowed  to  give  further  evidence  to 
support  his  case,  although  such  evi- 
dence might  also  have  been  given  in 
chief.     Romer  v.  Conter,  53  Minn.  171. 
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Beopenlng  the  Case. 


ORDER  OF  PROOF. 


In  General. 


a  matter  of  right  that  a  party  should  be  permitted  to  depart  from 
the  regular  order  of  proof.* 

IV.  Reopening  the  Case  —  1.  In  General  —  The  trial  court  is 
frequently  requested  at  various  stages  of  the  trial  to  reopen  the 
case  and  to  admit  evidence  which  has  been  overlooked,  or  has 
been  newly  discovered.  It  is  entirely  within  the  discretion  of  the 
court  to  grant  such  a  request,  and  unless  this  discretion  is  abused 
the  action  of  the  court  aiTords  no  ground  for  a  new  trial.* 


1.  McDermott  v.  Chicago,  etc.,  R. 
Co.,  85  Wis.  102;  Wood  V.  Gibbs,  35 
Miss,  559;  Marshall  v.  Davies,  78  N. 
Y.  414;  Gibson  v.  Johnson,  21  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)59;  Henry  v. 
Lowell,  16  Barb.  (N.  Y.)  268;  Rosquist 
V.  D.  M.  Gilmore  Furniture  Co.,  50 
Minn.  192;  Willard  v.  Petitt,  153  111. 
663;  Finn  v.  Providence  Gas,  etc.,  Co., 
99  Pa.  St.  631;  Stewart  v.  Smith,  iii 
Ind.  526;  Hills  V.  Ludwig,  46  Ohio  St. 
373;  Peyton  v.  Morgan  Park,  172  111. 
102. 

It  Is  Not  an  Abuse  of  Discretion  for  the 
court  to  refuse  to  allow  a  plaintiff  to 
introduce  in  rebuttal  evidence  of  ad- 
missions made  by  the  defendant,  af- 
ter the  defendant  has  closed  his  case. 
Brown  v.  Marshall,  120  Ind.  323.  Nor 
to  refuse  to  allow  plaintiff  to  introduce 
further  evidence  upon  a  point  already 
sufBciently  covered  on  the  examination 
in  chief.  Kuznik  v.  Orient.  Ins.  Co., 
73  111.  App.  201. 

Evidence  by  Piecemeal.  —  It  is  not 
proper  for  a  party  to  present  his  evi- 
dence by  piecemeal.  Permission  to 
introduce  evidence  out  of  its  regular 
order  is  usually  granted  only  on  due 
cause  shown,  such  as  the  omission  of 
raateriar  evi4ence  by  accident  or  in- 
advertence. Sandwich  v.  Dolan,  141 
111.  430. 

Newly  Discovered  Evidence.  —  In  the 
exercise  of  its  discretion  the  court  may 
refuse  t)  admit  evidence  in  rebuttal 
which  should  have  been  given  in  chief, 
even  though  the  party  offering  it  states 
that  the  evidence  is  now  available  for 
the  first  time,  not  having  been  discov- 
ered until  after  the  defendant's  evi- 
dence had  been  given.  Hale  v.  Life 
Indemnity,  etc..  Co.,  65  Minn.  548. 

Where  Case  Has  Been  Reopened.  —  In 
an  action  upon  a  promissory  note  the 
case  was  reopened  and  both  sides  were 
allowed  to  introduce  additional  evi- 
dence after  having  formally  closed 
their  proof.  But  the  plaintiff  was  not 
allowed  thereafter  to  give  in  rebuttal 
evidence  which  should  have  been  given 


in  chief.  This  ruling  was  held  to  be 
correct.  From  the  fact  that  the  rules 
of  evidence  have  been  relaxed  at  one 
period  of  a  trial,  or  in  favor  of  one 
party,  it  does  not  necessarily  follow 
that  they  will  be  relaxed  again  or  in 
favor  of  the  other  party.  Stevens  v. 
Clemmons,  52  Kan.  369. 

Speculating  on  Defendant's  Evidence,  — 
A  plaintiff  has  no  right  to  withhold  a 
particular  piece  of  evidence  until  he 
lias  found  out  how  far  the  defendant's 
evidence  contradicts  it,  and  when  he 
has  done  so  the  court  can  exclude  such 
additional  evidence  if  it  is  offered  after 
the  defendant  has  closed  his  case.  Fox 
V.  Matthiessen,  84  Hun  (N.  Y.)  396. 

2.  Georgia.  — Jowers  v.  Lott,  96  Ga. 
333;  Bird  V.  State,  14  Ga.  43;  White  z>. 
State,  100  Ga.  659;  Walker  v.  Walker, 
14  Ga.  242. 

Kansas.  —  West  v.  Cameron,  39  Kan. 
736. 

Missouri.  —  State  v.  Baker,  36  Mo. 
App.  58. 

Nevada.  —  State  v.  Harrington,  9 
Nev.  91. 

New  Hampshire. — Wells  v.  Burbank, 
17  N.  H.  394. 

Neiv  York.  —  Lester  v.  Crowley,  15 
N.  Y.  Wkly.  Dig.  265;  Elliott  v.  Luen- 
gene,  20  Misc.  Rep.  (N.  Y.  City  Ct.) 
18;  Frindel  v.  Schaikewitz,  16  N.  Y. 
App.  Div.  143;  Fox  V.  Matthiessen,  84 
Hun  (N.  Y.)396;  Williams  r*.  Sargeant, 
46  N.  Y.  483;  Caldwell  v.  New  Jersey 
Steamboat  Co.,  47  N.  Y.  282;  Mobile  F. 
D.  Ins.  Co.  V.  Parsons,  11  N.  Y.  Wkly. 
Dig.  414;  Mankez/.  People,  17  Hun  (N. 
Y.)  410;  Hubbell  v.  Alden,  4  Lans.  (N. 
Y.)2i4. 

North  Carolina.  —  Dupree  v.  Virginia 
Home  Ins.  Co.,  92  N.  Car.  417. 

And  see  cases  cited  throughout  this 
section. 

Not  a  Hatter  of  Bight.  —  A  party  can 
never  insist,  as  a  matter  of  right,  that 
a  case  shall  be  reopened  for  the  intro- 
duction of  evidence.  Alexander  v. 
Byron,  2  Johns.  Cas.  (N.  Y.)3i8;  Cash- 
man  v.  Coleman,  92  Ga.  778. 
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Beopening  the  Case. 


ORDER   OF  PROOF.    After  Both  Parties  Eested. 


2.  After  One  Party  Has  Rested.  —  Even  after  a  party  has  formally 
announced  that  his  evidence  is  closed,  he  may  be  permitted  to 
withdraw  his  rest,  and  introduce  further  evidence.* 

3.  After  Both  Parties  Have  Rested.  —  So,  in  the  exercise  of  its 
discretion,  the  court  may  grant  or  refuse  a  request  to  reopen  a 
case  for  the  introduction  of  further  evidence  after  both  parties 
have  closed  their  proof.* 


A  Suspension  of  the  Trial,  after  it:  has 
begun,  to  enable  a  party  to  procure 
further  evidence,  is  in  the  discretion  of 
the  court.     Hill  v.  State,  37  Ark.  395. 

Beopening  to  Admit  Specific  £vid9nce. 
—  Where  a  case  is  reopened  for  the  in- 
troduction of  certain  specific  evidence, 
a  party  cannot  take  advantage  of  this 
fact  to  introduce  other  evidence.  Ste- 
phens V.  Fox,  83  N.  Y.  313. 

Strong  Case  to  Jtistify  Exclusion,  —  In 
Walker  v.  Walker,  14  Ga.  242,  the 
court  said  that  a  very  strong  case  of 
threatened  evil  should  be  required  in 
order  to  justify  the  exclusion  of  ad- 
ditional, confirmatory,  or  cumulative 
evidence  of  facts  previously  proved. 

Where  a  Party  Is  Misled  by  a  Statement 
of  the  Judge  and  for  that  reason  does 
not  give  further  proof,  he  has  a  right 
to  give  II  later  on  if  the  decision  is  ad- 
verse to  him.  Daring  the  trial  of  a 
motion  while  the  plaintiff  was  intro- 
ducing evidence  to  dissolve  an  attach- 
ment, the  judge  stated  that  he  did  not 
desire  to  hear  anything  further  so  far 
as  any  question  of  fact  was  concerned. 
The  plaintiff  made  no  further  effort  to 
introduce  testimony.  The  next  day 
the  judge  decided  that  the  affidavit  for 
attachment  was  untrue,  and  the  plain- 
tiff asked  leave  to  give  further  evi- 
dence to  establish  its  truth.  This 
evidence  the  judge  declined  to  admit. 
This  was  held  to  be  error.  The  state- 
ment made  by  the  judge  was  mislead- 
ing, and  the  plaintiff  should  have 
been  allowed  to  introduce  the  evidence 
which  he  had  thereby  been  induced  to 
omit.     Hanna  v.  Barrett,  39  Kan.  446. 

1.  Colorado.  —  Brooke  v.  People,  23 
Colo;  375. 

Kentucky.  —  Ballow  v.  Hillman,  (Ky. 
1896)  37  S.  W.  Rep.  950. 

Illinois. — Abingdon  v.  McGrew,  42 
111.  App.  109;  Munford  v.  Miller,  7  111. 
App.   62;    Rowley  v.  Hughes,   40   111. 

316. 

Maryland.  —  State  v.  Duvall,  83  Md. 
123. 

Michigan.  —  People  v.  Kindra,  102 
Mich.  147. 

New  York.  —  Fell  v.  New  York  Loco- 


motive Works,  (Supreme  Ct.)  3  N.  Y. 
Supp.  381;  Agate  v.  Morrison,  84  N.  Y. 
672;  Frindel  v.  Schaikewitz,  16  N.  Y. 
App.  Div.  143;  Carradine  v.  Holch- 
kiss,  120  N.  Y.  608. 

North  Carolina.  —  Slate  v.  Haynes, 
71  N.  Car.  79. 

South  Carolina.  —  State  v.  Clyburn, 
16  S.  Car.  375. 

Texas.  —  Laurence  v.  State,  31  Tex. 
Crim.  Rep.  601. 

It  is  the  duty  of  the  court  to  superin- 
tend the  course  of  a  criminal  trial  and 
to  direct  the  order  of  proof.  After  the 
counsel  for  the  prisoner  have  had  full 
opportunity  to  introduce  their  evidence 
in  chief  and  also  in  replj',  and  the 
court  has  been  informed  by  them  that 
the  evidence  on  the  part  of  the  defense 
is  closed,  and  the  argument  of  the 
state's  attorney  is  nearly  concluded, 
the  prisoner  has  no  legal  right  to  in- 
troduce further  evidence  to  the  jury  on 
that  trial.  Com.  v.  Dower,  4  Allen 
(Mass.]  299. 

2.  Georgia.  —  Macon  v.  Harris,  75 
Ga.  761. 

Iowa.  —  Tisdale  v.  Connecticut  Mut. 
L.  Ins.  Co.,  28  Iowa  12;  Hartley  State 
Bank  v.  McCorkell,  91  Iowa  660. 

Kentucky.  —  Cargill  v.  Com.,  93  Ky. 
578. 

Massachusetts.  —  Bacon  v.  Williams, 
13  Gray  (Mass.)  525;  Hathaway  v. 
Evans,  108  Mass.  267. 

Michigan.  —  Corcoran  v.  Detroit,  95 
Mich.  84. 

Minnesota.  —  State  v.  Hayward,  62 
Minn.  474. 

Mississippi.  —  Edwards  v.  State,  47 
Miss.  587. 

Missouri.  —  Pearson  v.  Gillett,  55 
Mo.  App.  312;  Dozier  v.  Jerman,  30 
Mo.  216;  German  Sav.  Bank  v.  Ker- 
lin,  53  Mo.  382. 

New  York.  —  Bierschenk  v.  Stokes, 
(City  Ct.)  26  N.  Y.  Supp.  88;  Williams 
V.  Hayes,  20  N.  Y.  58;  Caldwell  v. 
New  Jersey  Steamboat  Co.,  47  N.  Y. 
282;  People  V.  Rector,  19  Wend.  (N. 
Y.)  569;  Domschke  v.  Metropolitan  El. 
R.  Co.,  148  N.  Y.  337. 

Texas.  — Johnson  v.  Patterson,  (Tex. 
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Beopening  the  Case. 


ORDER    OF  PROOF.   For  Plaintiff  and  Defendant. 


4.  For  the  Plaintiff  and  Defendant.  —  In  the  exercise  of  its  dis- 
cretion the  court  seldom  refuses  the  plaintiff  permission  to  re-open 
his  case  and  introduce  additional  evidence  after  the  defendant 
has  rested.'     But  courts  show  more  reluctance  in  reopening  a 


Civ.  App.  1896)  33  S.  W.  Rep.  1038; 
Collier  v.  Myers,  \^  Tex.  Civ.  App.  312. 
Unitt'd  Slates.  —  Goddard  v.  Cretield 
Mills,  75  Fed.  Rep.  818;  Union  Pac.  R. 
Co.  V.  Chicago,  etc.,  R.  Co.,   163  U.  S. 

564- 

Illustrations.  —  In  an  Action  of  Eject- 
ment, the  testimony  of  both  sides  being 
closed,  the  defendants  withdrew  all 
their  evidence,  so  that  the  case  might 
stand  on  the  testimony  of  the  plaintiff, 
and  submitted  points  which  were  fully 
argued  and  authorities  cited  to  show 
that  there  could  be  no  verdict  for  the 
plaintiff  because  of  a  lack  of  evidence 
to  make  out  his  case.  The  court  then 
permitted  the  plaintiff  to  introduce 
original  evidence.  It  was  held  that 
this  ruling  was  not  erroneous.  De- 
laney  v.  Mulligan,  148  Pa.  St.  157. 

False  Imprisonment.  —  Where  the  de- 
fendant in  an  action  for  false  imprison- 
ment introduces  no  evidence,  ihe 
plaintiff  may  nevertheless,  if  he  has 
closed  his  own  case  in  chief,  give 
further  evidence  connecting  the  de- 
fendant with  the  arrest.  Karner  v. 
Stump,  12  Tex.  Civ.  App.  460. 

Expert  Testimony.  —  A  case  should 
not  be  reopened  for  the  introduction  of 
expert  evidence  after  both  sides  have 
concluded  their  testimony;  such  evi- 
dence can  be  readily  obtained,  and  it 
is  not  necessary  to  rely  upon  any  one 
particular  witness.  Bertha  Zinc  Co. 
V.  Martin,  93  Va.  791. 

Withdrawal  of  Admission.  —  After  both 
sides  had  rested,  and  during  the  argu- 
ment of  instructions  to  the  court,  the 
defendant  asked  leave  to  withdraw  an 
admission  made  during  the  trial,  and 
to  give  evidence  contradictory  thereof. 
The  refusal  of  the  court  was  held  not 
an  abuse  of  discretion.  Sword  v.  Keith, 
31  Mich.  264. 

Where  No  Exception  Taken.  —  The  re- 
opening of  a  case  after  both  parties 
have  rested  is  not  error  where  no  ex- 
ception is  taken  at  the  time,  and  both 
parties  appear  to  be  satisfied.  Ross  v. 
Walker,  31  Mich.  120. 

Court  to  Act  Cautiously.  —  Where  a 
cause  has  been  fully  investigated  per- 
mission to  introduce  further  evidence 
after  the  testimony  is  closed  may  be 
refused  by   the  court.     But  even  then 


the  court  must  act  cautiously, especially 
in  the  graver  crimes.  Milrainey  v. 
State,  33  Tex.  Crim.  Rep.  577. 

At  the  Close  of  a  Protracted  Trial,  the 
court  is  justified  in  refusing  to  reopen 
the  case  for  the  admission  of  evidence 
on  behalf  of  the  defendant,  offered  for 
the  purpose  of  connecting  a  witness  for 
the  state  with  the  crime.  It  was  so  held 
in  a  case  where  that  issue  had  not  pre- 
viously been  raised  and  where  the  pro- 
posed witness  had  been  in  court 
throughout  the  trial.  State  v.  Hay- 
ward,  62  Minn.  474. 

1.  Cousins  V.  Partridge,  79  Cal.  224; 
Dubuque  v.  Coman,  64  Conn  475; 
Bird  V.  State,  14  Ga.  43;  Fenter  v. 
Toledo,  etc.,  R.  Co.,  29  111.  App.  250; 
Hill  V.  Miller,  50  Kan.  659;  Le  Blanc  v. 
Noliin,  2  La.  Ann.  223;  State  v.  Rose, 
33  La.  Ann.  932;  Brewer  r/.  Housatonic 
R.  Co.,  104  Mass.  593;  Minkley  v. 
SpringwellsTp.,  113  Mich.  347;  People 
V.  Grunzig,  2  Edm.  Sel.  Cas.  (N.  Y.) 
236;  Com.  V.  Carey,  2  Brews.  (Pa.)  404; 
Perdue  v.  Caswell  Creek  Coal,  etc., 
Co.,  40  W.  Va.  372. 

Evidence  Known  Before  Close.  —  But  a 
case  will  not  be  reopened  to  admit 
further  evidence  on  behalf  of  the 
plaintiff  the  existence  and  materiality 
of  which  were  known  to  him  before  he 
had  closed  his  case.  And  where  the 
offered  evidence  was  a  part  of  the  de- 
fendant's answer  in  another  action  be- 
tween the  same  parties,  it  is  at  least 
presumable  that  its  existence  was 
known  to  the  plaintiff  from  the  begin- 
ning.    Loftus  V.  Fischer,  113  Cal.  286. 

In  a  Criminal  Trial  it  is  not  error  for 
the  court  to  reopen  the  case  after  the 
defendant  has  rested,  and  admit  in  evi- 
dence a  threatening  letter  written  by 
the  defendant  to  the  prosecuting  wit- 
ness. Com.  V.  Smith,  162  Mass.  508. 
And  a  dying  declaration  may  be  read 
in  evidence  on  behalf  of  the  prosecu- 
tion after  the  defense  has  closed  its 
case.     State  v.  Reed,  137  Mo.  125. 

Deposition.  —  On  a  trial  the  defend- 
ant introduced  in  evidence  a  deposi- 
tion, but  at  a  second  trial,  subsequently 
had,  he  did  not  make  use  of  it.  As 
this  deposition  was  competent  evidence 
for  the  plaintiff,  he  was  permitted  to 
give  it  in  evidence  on  the  second  trial 
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case  for  the  introduction  of  evidence  on  behalf  of  the  defendant  in 
surrebuttal.* 

5.  After  a  Demurrer  to  the  Evidence  or  Motion  to  Direct  or  Dismiss. 

—  Decisions  differ  as  to  whether  the  plaintiff  should  be  permitted 
to  introduce  further  evidence  after  the  defendant  has  demurred 
to  his  proof  as  insufficient,  or  moved  to  direct  a  verdict  or  dismiss 


after  he  had  closed  his  testimony. 
Since  the  plaintifif  could  net  present  the 
deposition  until  the  defendant  had  sig- 
nified his  intention  not  to  use  it,  its 
admission  at  this  late  period  of  the  trial 
was  not  error.  Saunders  v.  City,  etc., 
R.  Co.,  99  Tenn.  130. 

Secondary  Evidence  of  Paper.  —  When 
secondary  evidence  of  a  paper  has  been 
introduced  by  the  plaintiff,  and  the 
original  is  subsequently  found,  it  may 
be  given  in  evidence  after  the  defend- 
ant has  opened  his  case.  Blake  v. 
Sawin,  10  Allen  (Mass.)  340. 

Befnsal  of  Defendant  to  Introduce  Any 
Evidence.  —  Where  a  plaintiff  closes  his 
evidence  without  having  made  out  a 
prima  facie  case,  with  the  intention  of 
giving  further  proof  in  contradiction  of 
evidence  which  he  believes  that  the 
defendant  will  offer,  he  may  be  cut  off 
from  giving  such  proof  by  the  failure 
of  the  defendant  to  introduce  any  evi- 
dence. In  such  a  case  the  admission 
of  further  evidence  on  behalf  of  the 
plaintiff  is  a  matter  of  discretion  and 
not  of  right.  Vicksburg  Liquor,  etc., 
Co.  V.  Jefferies,  45  La.  Ann.  621. 

Freedom  from  Contributory  Negligence. 
—  In  an  action  for  personal  injuries, 
the  court  may  reopen  the  case  and  per- 
mit the  plaintiff  to  introduce  evidence 
of  freedom  from  contributory  negli- 
gence, where  such  evidence  has  been 
inadvertently  omitted.  Woolsey  v. 
Ellenville,  84  Hun  (N.  Y.)  236. 

In  a  Trial  for  Murder  the  court  may 
reopen  the  case,  and  permit  the  state 
to  prove  that  the  decedent  could  not 
write,  the  defendant  having  introduced 
evidence  that  said  decedent  had  writ- 
ten threatening  letters  to  the  defend- 
ant.    State  V.  Derrick,  44  S.  Car.  344. 

1.  Towns  V.  Riddle,  2  Ala.  694;  Boy- 
kin  V.  People,  22  Colo.  496;  Mosher  v. 
Rogers,  117  111.  446;  Mutual  L.  Ins. 
Co.  V.  Thomson,  94  Ky.  253;  State  v. 
Spencer,  45  La.  Ann.  i :  Devonshire  v. 
Peters,  104  Mich.  501 ;  Pittsburgh  Wire 
Co.  V.  Roberts,  71  Fed.  Rep.  706;  Sim- 
mons V.  Richardson,  7  Hun  (N.  Y.)  85. 

Attacks  upon  the  Beputation  of  a  Wit- 
ness. —  It   is   in    the   discretion  of  the 


court  to  refuse  to  reopen  a  case  to 
admit  testimony  concerning  defend- 
ant's reputation  for  truth  and  morality, 
after  both  parties  have  closed  their 
case.  The  reputation  of  a  witness  is 
always  open  to  attack  without  notice. 
The  parties  should  come  prepared  for 
such  attacks.  State  v.  Shroyer,  104 
Mo.  441. 

But  the  defendant  has  a  right  to  im- 
peach the  credibility  of  the  plaintiff's 
witnesses,  and  this  right  would  be  de- 
nied in  a  case  where  the  witness  to  be 
impeached  was  not  introduced  except 
in  rebuttal,  if  the  defendant  was  not 
allowed  to  reopen  his  case  and  intro- 
duce such  impeaching  evidence  at  that 
time.  Ddvenport  v.  Drake,  3  Port. 
(Ala.)  342;  Hutchins  v.  Childress,  4 
Stew.  &  P.  (Ala.)  34. 

When  Unfair  Advantage  Is  Sought.  — 
A  defendant  after  the  close  of  the  evi- 
dence asked  leave  to  examine  a  wit- 
ness. The  plaintiff  had  anticipated 
this  action  and  had  subpoenaed  wit- 
nesses to  impeach  the  testimony  of  the 
proposed  witnesses,  but  had  discharged 
them  when  the  defendant  announced 
that  his  evidence  was  closed.  These 
witnesses  had  been  in  court  during  the 
introduction  of  evidence  by  the  defend- 
ant, and  the  defendant  was  aware  of 
that  fact.  A  refusal  to  admit  the  evi- 
dence under  such  circumstances  was 
proper.     State  v.  Bussey,  58  Kan.  679. 

Where  Proposed  Testimony  Was  Known. 
—  The  court  may  refuse  to  admit  evi- 
dence on  behalf  of  the  defendant  after 
both  sides  have  closed,  where  the  de- 
fendant states  that  he  has  known 
throughout  the  trial  what  he  could 
prove  by  the  proposed  witness,  and 
that  the  witness  lives  in  the  county, 
but  that  the  defendant  has  been  unable 
to  procure  him  at  an  earlier  period. 
Maddox  v.  Cole,  81  Ga.  325. 

In  Criminal  Cases.  —  It  is  the  general 
practice  in  criminal  cases,  where  the 
defendant  has  overlooked  or  forgotten 
certain  evidence,  to  allow  a  reasonable 
and  even  liberal  latitude  in  admitting 
it  at  a  later  period.  People  v.  Thorn- 
ton, 46  Hun  (N.  Y.)  643. 
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the  complaint,  but  by  the  weight  of  authority  it  rests  in  the  dis- 
cretion of  the  court  to  permit  such  introduction.* 

6.  Before,  During,  and  After  Argument.  —  At  any  time  before  the 
argument  to  the  jury  has  been  commenced,  the  court  will  gen- 
erally, where  a  proper  case  is  shown  for  the  exercise  of  its  discre- 
tion, reopen  the  case  for  further  evidence,*  and  such  a  reopening 
will  sometimes  be  granted  during  the  argument,*  although  in 


1.  Fant  V.  Cathcart,  8  Ala.  725; 
Tuller  V.  Arnold,  98  Cal.  522;  Illinois 
Agricultural  Co.  v.  Cranston,  21  111. 
App.  174;  Seely  v.  Pelton,  63  111.  loi; 
Manzy  v.  Kinzel,  19  111.  App.  571; 
Morris  v.  State,  94  Ind.  565;  Meadows 
-v.  Hawkeye  Ins.  Co.,  67  Iowa  57;  Lar- 
man  v.  Huey,  13  B.  Mon.  (Ky.)  439; 
Read  v.  Metropolitan  L.  Ins.  Co.,  17 
Misc.  Rep.  (N.  Y.  City  Ct.)  307;  Otten- 
dorff  V.  Willis.  80  Hun  (N.  Y.)  262; 
Hackman  v.  Cedar,  5  Ohio  Cir.  Dec. 
293;  Wingo  V.  Caldwell,  35  S.  Car. 
609,  14  S.  E.  Rep.  827;  Fremont,  etc., 
R.  Co.  V.  Crum,  30  Neb.  70. 

To  Prove  Venue.  —  In  Froman  v. 
Com.,  (Ky.  1897)  42  S.  W.  Rep.  728,  at 
the  close  of  the  evidence  for  the  state 
the  defendant  moved  for  peremptory 
instructions  on  the  ground  that  the 
state  had  not  proved  the  venue  of  the 
o<Iense,  The  state's  attorney  was  then 
permitted  to  prove  in  what  county  the 
crime  was  committed.  It  was  held  that 
the  ruling  of  the  trial  court  would  not 
be  reversed  where  a  fair  trial  had  been 
had,  and  the  verdict  was  sustained  by 
the  evidence. 

In  North  Carolina  the  Act  of  1897, 
Chapter  109,  provides  that  at  the  close 
of  the  plaintiff's  evidence,  the  defend- 
ant may  move  to  dismiss,  or  for  judg- 
ment, as  in  case  of  a  nonsuit,  and  if 
the  motion  is  refused,  he  may  except 
and  put  in  evidence  as  if  the  motion 
had  not  been  made.  And  in  case  of  a 
verdict  or  judgment  adverse  to  him,  he 
shall  have  the  benefit  of  his  exception 
on  appeal.  In  accordance  with  this 
provision  it  has  been  held,  that  where 
the  defendant  introduces  certain  writ- 
ten evidence  during  the  examination 
of  the  plaintiff's  witnesses,  and  then 
enters  a  demurrer,  this  does  not  pre- 
vent him  from  giving  further  evidence. 
It  is  the  usual  practice  for  the  defend- 
ant to  produce  his  evidence  at  the  close 
of  the  plaintiff's  proof,  but  the  court 
may  depart  from  this  order  when 
deemed  expedient  and  proper.  Worth 
•V.  Ferguson,  122  N.  Car.  381. 

After    Announcement    of   Intention  to 


Direct  Verdict.  —  The  case  may  be  re- 
opened afler  the  court  on  motion  has 
announced  its  intention  to  direct  a  ver- 
dict for  the  defendant,  where  the  plain- 
tiff offers  material  evidence  which  was 
not  before  available.  Sawin  v.  Union 
Bldg.,  etc.,  Assoc,  95  Iowa  477;  Ober- 
lander  v.  Confrey,  38  Kan.  462. 

2.  Epstone  v.  People,  109  111.  169; 
Slate  V.  Colbert,  29  La.  Ann.  715; 
Pendy  v.  State,  34  Tex.  Crim.  Rep. 
643;  Davis  V  State,  (Tex.  Crim.  App. 
1898)  44  S.  W.  Rep.  1099. 

3.  Florida,  —  Jordan  v.  State,  22  Fla. 
528. 

Georgia.  —  Hook  v.  Stovall,  26  Ga. 
704;  Jones  V.  Smith,  64  Ga.  711. 

Illinois.  —  Goodrich  v.  Minonk,  62 
111.  121. 

Indiana.  —  Henry  County  v.  Slatter, 
52  Ind.  171;  Curme  v.  Ranch,  100  Ind. 
247. 

Iowa.  —  McCormick  v.  Holbrook,  22 
Iowa 487;  Kemererz/.  Bournes,  53  Iowa 
172;  Hamilton  Buggy  Co.  v.  Iowa 
Buggy  Co.,  88  Iowa  364. 

Maine.  —  State  v.  Martin,  09  Me. 
117;  Ruggles  V.  Coffin,  70  Me.  468. 

Michigan.  —  Thompson  v.  Ellsworth, 
39  Mich.  719. 

New  York.  —  Jackson  v.  Tallmadge, 
4  Cow.  (N.  Y.)  450;  Matthews  v.  Whit- 
ney, 12  Wend.  (N.  Y.)  396. 

North  Carolina.  —  Levenson  v.  Elson, 
88  N.  Car.  182. 

Pennsylvania.  —  Frederick    v.    Gray, 

10  S.  &  R.  (Pa.)  182;  Moloney  v. 
Davis,  48  Pa.  St.  512. 

Virginia.  —  McDowell  v.  Crawford, 

11  Gratt.  (Va.)  377;  George  v.  Pilcher, 
28  Gratt.  (Va.)  299. 

Newly  Discovered  Evidence. — After  the 
evidence  is  closed  and  the  argument 
begun,  if  a  party  discovers  new  evi- 
dence  which  furnishes  fresh  ground  of 
defense  and  presents  affidavits  of  new 
discovery  and  due  diligence,  it  is  in 
the  discretion  of  the  court  to  reopen  the 
case.  In  such  a  case  a  supplemental 
answer  should  be  filed,  and  the  evi- 
dence given  thereunder.  State  v. 
Powell,  40  La.  Ann.  241. 


15  Encyc.  PI.  &  Pr.  — 26 
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such  cases  it  has  been  held  improper  to  permit  the  introduction 
of  testimony  when  the  witnesses  who  might  have  contradicted  it 
have  left  the  court  room.  *  Even  after  the  arguments  are  closed,* 
and  while  the  jury  are  receiving  their  instructions,*  the  court  may 
reopen  the  case  for  further  testimony. 


Under  the  Civil  Code  of  Iowa,  section 

2799,  either  party  may  give  further 
evidence  to  correct  an  evident  oversight 
or  mistake  at  any  time  before  the  case 
is  submitted  to  the  court  or  jury. 
Thus  a  witness  started  in  due  time  to 
attend  the  trial,  but  was  delayed  on 
the  road  by  an  unavoidable  accident. 
He  arrived  after  the  parties  had  rested 
and  two  arguments  had  been  made. 
His  testimony  was  then  offered  in  ac- 
cordance with  the  above  statutory  pro- 
vision, but  it  was  excluded  by  the 
court.  It  was  held  that  the  case  came 
within  the  spirit  if  not  within  the  let- 
ter of  the  rule,  and  the  exclusion  of  the 
evidence  was  an  abuse  of  discretion. 
Smith  V.  State  Ins.  Co.,  58  Iowa  487. 

Late  Arrival  of  Witness.  —  In  a  case 
where  the  testimony  of  a  certain  wit- 
ness is  material,  but  the  first  applica- 
tion for  a  continuance  to  procure  his 
evidence  has  been  refused,  he  should 
be  allowed  to  testify  if  he  subsequently 
arrives,  although  the  evidence  has 
been  closed,  and  the  argument  is  being 
made.  Arrington  v.  State,  (Tex.  Crim. 
App.  1893)  20  S.  W.  Rep.  927. 

It  Was  Held  to  Be  Error  to  refuse  to 
admit  evidence  after  the  argument 
had  begun,  where  the  defendant's  wit- 
ness could  not  arrive  in  time,  on  ac- 
count of  the  sickness  of  his  wife. 
Schonberger  v.  Com.,  86  Va.  489. 

Recovery  of  Witness  Who  Was  Taken 
111,  —  After  the  plaintiff  had  rested  his 
case,  the  defendant  placed  on  the  stand 
a  nonresident  of  the  county  to  prove 
important  averments  of  his  special  an- 
swer. The  witness  wa5  taken  sud- 
denly ill  and  obliged  to  leave  the  court. 
The  defendant's  counsel  being  unable 
to  say  when  he  would  be  able  to  tes- 
tify, the  court  refused  a  postponement. 
Two  hours  later,  after  the  plaintiff's 
counsel  had  made  his  opening  argu- 
ment, the  witness  was  again  tendered, 
but  the  court  refused  to  hear  him.  It 
was  held  that  this  was  error,  and  that 
the  evidence  should  have  been  ad- 
mitted. Ft.  Worth,  etc.,  R.  Co.  v. 
Johnson,  5  Tex.  Civ.  App.  24. 

Where  a  Witness  Who  Has  Been  At- 
tached for  Nonattendance  Appears  in 
court    after    the    evidence    has    been 


closed,  and  two  arguments  have  been 
concluded,  the  court  may  reopen  the 
case  and  allow  him  to  testify.  Such 
an  exercise  of  the  court's  discretion  is 
not  error,  when  in  admitting  the  evi- 
dence the  court  also  offers  to  postpone 
the  case  until  the  adverse  party  has 
sent  for  any  witness  he  may  desire, 
which  offer  is  declined,  or  at  least  not 
complied  with.  Mathews  v.  Bosworth, 
76  Ga.  19. 

Laying  a  Foundation  for  Impeachment. 
—  After  all  but  one  of  the  arguments 
to  the  jury  have  been  concluded,  a  party 
will  not  be  allowed  to  lay  a  foundation 
for  the  impeachment  of  a  witness  who 
has  testified.  Such  foundation  must 
be  laid  at  an  earlier  stage  of  the  trial. 
Delaney  v.  Com.,  (Ky.  1896)  35  S.  W. 
Rep.  1037. 

1.  Windheim  v.  Ohlendcrf,  3  111. 
App.  436;  Davis  V.  Central  R.  Co.,  75 
Ga.  645. 

2.  Crawford  v.  Furlong,  21  Kan.  6g8. 
On  a  Criminal  Trial  where  the  age  of 

the  accused  is  in  issue,  the  state  may 
introduce  evidence  that  he  is  over  four- 
teen years  old,  even  after  the  evidence 
is  closed,  and  the  arguments  to  the 
jury  have  been  finished.  Ross  v. 
State,  9  Ind.  App.  35. 

Written  Evidence  should  not  be  sent 
to  the  jury  after  the  arguments  are 
closed.  This  is  particularly  true  where 
the  adverse  party  is  given  no  opportu- 
nity to  examine  the  evidence  or  to  pre- 
sent any  testimony  in  contradiction 
thereof.  Casteel  v.  Millison,  41  111. 
App.  61. 

The  Civil  Code  of  Texas,  article  661, 
provides  for  the  introduction  of  evi- 
dence at  any  time  before  the  argument 
is  concluded.  But  this  provision  does 
not  authorize  the  admission  of  evidence 
after  the  conclusion  of  the  argument; 
and  such  admission  constitutes  error. 
Williams  v.  State,  35  Tex.  Crim.  Rep. 
183. 

3.  Little  Rock,  etc.,  R.  Co.  v.  Finley, 
37  Ark.  562;  State  v.  Beem,  3  Blackf. 
(Ind.)  222;  State  v.  Paul,  39  La.  Ann. 
329;  Ricketts  v.  Pendleton,  14  Md.  320; 
Dailey  v.  Grimes,  27  Md.  446;  Ohlen- 
dorf  V.  Kanne,  66  Md.  495;  Johnston 
V.  Mason,  27  Mo.  511. 
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7.  After  Submission  of  the  Case,  —  After  a  case  has  been  sub- 
mitted to  the  jury  and  they  have  retired  to  consider  their  verdict, 
applications  for  permission  to  introduce  further  evidence  will  be 
refused,  unless  very  strong  reasons  are  shown  for  the  reopening 
of  the  case.'  And  the  same  is  true  where  the  case  is  submitted 
to  the  court  on  a  trial  without  a  jury.* 


I 


Where  the  Proposed  Evidence  Is  Not 
Material,  —  It  rests  in  the  discretion  of 
the  court  to  admit  further  evidence  on 
behalf  of  either  party  after  the  evidence 
has  been  closed  and  instructions  have 
been  announced;  but  where  the  evi- 
dence which  is  offered  could  not  benefit 
the  party  if  admitted,  the  decision  of 
the  court  in  excluding  it  will  not  be  re- 
versed on  appeal.  Brockway  v.  State, 
36  Ark.  629. 

Evidence  of  Foreign  Law,  —  When  the 
liability  in  contract  of  the  defendant,  a 
married  woman,  depends  on  the  statute 
of  another  state,  and  the  plaintiff  has 
neglected  to  put  the  statute  in  evidence 
until  after  the  court  has  begun  to 
charge  the  jury,  it  may  be  introduced 
at  that  time.  Case  v.  Dodge,  18  R.  I. 
661. 

Newly  Discovered  Documents.  —  After 
the  evidence  was  closed  and  the  jury 
had  been  instructed,  the  plaintiff 
offered  certain  deeds  in  evidence,  rfe 
stated  that  he  had  caused  most  diligent 
search  to  be  made  for  them,  but  had 
not  discovered  them  until  that  mo- 
ment. Their  admission  under  these 
circumstances  was  not  error.  If  the 
defendant  in  such  a  case  shows  that  he 
can  probably  repel  this  new  evidence, 
the  court  should  discharge  the  jury 
and  continue  the  cause.  Taylor  v. 
Shemvvell,  4  B.  Mon.  (Ky.)  577. 

1.  Sprague  v.  Craig,  51  111.  288; 
Com.  V.  Ricketson,  5  Met.  (Mass.)  412; 
Pain  V.  Pain,  80  N.  Car.  322;  Ming  v. 
State,  (Tex.  Crim.  App.  1893)  24  S.  W. 
Rep.  29;  Stacy  v.  Graham,  3  Duer  (N. 
Y.)  444. 

A  promissory  note  may  be  attached 
to  the  complaint  as  an  exhibit,  and 
sent  to  the  jury  after  they  have  retired. 
Snyder  v.  Braden,  58  Ind.  143. 

At  the  Bequest  of  the  Jury.  —  The 
court  may  reopen  a  case  at  any  time 
before  it  is  submitted  to  the  jury,  and 
the  jury  can  return  into  court  or  be  re- 
called for  further  instructions  or  for 
information  as  to  evidence  put  in  dur- 
ing the  trial.  But  to  permit  the  intro- 
duction of  evidence  on  a  new  subject 
in  answer  lo  questions  asked   by  the 


jury  is  error.     Wait  v.  Krewson,  59  N. 
J.  L.  71. 

After  Verdict.  —  In  an  action  for  false 
imprisonment  it  became  a  material 
issue  whther  the  plaintiff  had  paid  his- 
taxes  in  a  certain  town.  One  appraisal 
book  was  put  in  evidence  by  the  de- 
fendant, during  the  argument.  There 
was  a  second  book  which  was  not  in- 
troduced because  the  town  clerk,  wha 
had  been  a  witness,  could  not  be 
found.  After  a  verdict  in  favor  of  the- 
defendant  had  been  rendered,  the  trial 
court  allowed  the  second  book  to  be 
put  in  evidence.  This  ruling  was  sus- 
tained on  appeal,  since  it  did  not  ap- 
pear that  the  verdict  could  have  been 
affected  thereby,  and  since  there  was 
no  objection  to  the  judgment.  Me- 
serve  v.  Folsom,  62  Vt.  504. 

After  Special  Verdict  Bendered.  —  In 
Clavey  v.  Lord,  87  Cal.  413,  a  special 
verdict  was  rendered  and  each  party 
moved  for  judgment  thereon.  The 
court  took  no  action  for  three  months, 
but  at  the  end  of  that  time  permitted 
both  sides  to  introduce  additional  evi- 
dence. As  it  appeared  that  both  par- 
ties were  accorded  the  same  privilege, 
and  that  no  injustice  resulted,  this  was 
held  to  be  an  exercise  of  the  sound 
discretion  of  the  court. 

After  Direction  of  Verdict. —  It  rests  in 
the  discretion  of  the  court  to  reject  ad- 
ditional evidence  offered  by  the  plain- 
tiff after  a  verdict  has  been  directed  in 
favor  of  the  defendant.  American 
Eagle  Tobacco  Co.  v.  Pierce,  70  Mich. 
633- 

2.  Turner  v.  Tapscott,  30  Ark.  312; 
Miller  v.  Sharp,  49  Cal.  233;  Thorne  7/. 
Joy,  15  Wash.  83. 

Where  a  Case  Is  Suhmitted  upon  All 
Points  but  One,  which  is  reserved  for  fur- 
ther evidence,  and  a  decree  is  entered 
accordingly,  it  is  error  for  the  court 
upon  the  hearing  to  reopen  the  case 
and  admit  evidence  upon  a  point  al- 
ready submitted.  Byington  z/.  Moore, 
62  Iowa  470. 

Where  Bights  of  Adverse  Party  Ar» 
Prejudiced.  —  After  a  cause  had  been 
submitted   to    the  court,    the    plaintiff 
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V.  Recalling  Witnesses  —  1.  In  General.  —  By  leave  of  the 
court,  a  witness  who  has  already  testified  may  be  recalled  at  the 
request  of  either  party  to  prove  a  material  fact  which  was 
omitted  through  inadvertence  on  his  former  examination.* 


offered  additional  evidence.  The  court 
reopened  the  case  of  its  own  motion, 
without  a  hearing,  and  admitted  the 
evidence.  Verbal  notice  of  this  pro- 
ceeding was  given  to  the  defendant's 
attorney,  but  he  did  not  appear.  The 
decision  subsequently  rendered  was 
evidently  influenced  in  favor  of  the 
plaintiff  by  this  additional  evidence. 
This  action  of  the  trial  court  amounted 
to  an  abuse  of  discretion.  Stein  v. 
Roeller,  66  Minn.  283. 

The  Fact  that  the  Record  Shows  an 
Untry  "Catise  Submitted"  does  not  pre- 
vent the  introduction  of  further  evi- 
dence to  correct  a  mistake  where  such 
-evidence  is  accompanied  by  affidavits 
•of  new  discovery  and  due  diligence. 
Thatcher  v.  Stickney,  88  Iowa  454. 

When  Considerable  Time  Has  Elapsed. 
—  When  a  cause  has  been  submitted, 
and  two  successive  arguments  thereon 
have  been  concluded,  and  several 
weeks  have  elapsed  since  the  submis- 
sion, it  is  then  too  late  to  request  a  re- 
opening of  the  case  for  the  introduc- 
tion of  further  evidence.  Lae  v. 
Hardgrave,  3  Mich.  77. 

Several  Days  After  Close  of  Trial.  —  It 
is  not  error  to  refuse  to  open  a  case  for 
the  defendant  several  days  after  it  has 
been  closed.  Such  reopeni^ig  is  in  the 
sound  discretion  of  the  court,  which  is 
justified  in  excluding  evidence  when  a 
considerable  time  has  elapsed  and  the 
witnesses  have  left  the  court  and  pos- 
sibly the  county.  Liberty  v.  Burns, 
114  Mo.  426. 

And  in  an  Action  for  the  Foreclosure  of 
a  mortgage  it  is  not  error  for  the  court 
to  refuse  to  reopen  the  case  for  addi- 
tional evidence,  when  nearly  three 
weeks  have  elapsed  since  the  decree 
•of  foreclosure  was  ordered,  and  when 
<here  was  nothing  to  prevent  the  intro- 
•duction  of  testimony  during  the  trial. 
San  Francisco  Breweries  v.  Schurtz, 
104  Cal.  420. 

After  Beport  by  Referee.  —  In  a  suit  to 
foreclose  a  land  contract,  where  the 
testimony  was  taken  before  a  referee, 
it  was  held  that  the  court  might  admit 
evidence  in  behalf  of  the  plaintiff  on 
the  hearing  in  court,  after  the  referee 
liad  rendered  his  report.  McKinney 
V.  Jones,  55  Wis.  39. 


1.  State  V.  Case,  96  Iowa  264;  State 
V.  Fitzgerald,  130  Mo.  407;  People  v. 
Mather,  4  Wend.  (N.  Y.)  229;  Law  v. 
Merrills,  6  Wend.  (N.  Y.)  268;  Lindheim 
V.  Duys,  II  Misc.  Rep.  (N.  Y.  Super.  Ct.) 
16;  Clark  V.  Vorce,  15  Wend.  (N.  Y.) 
193;  People  V.  Buchanan,  145  N.  Y.  23; 
Lynd  v.  Picket,  7  Minn.  1S4;  Keating. 
V.  Brown,  30  Minn.  9;  Hood  v.  Mathis, 
21  Mo.  308;  Franklin  v.  Geho,  30  W. 
Va.  27.  See  also  article  Examination 
OF  Witnesses,  vol.  8,  p.  129. 

Conditional  Request  to  Recall.  —  A  re- 
quest to  recall  a  witness  must  be  un- 
conditional, and  not  made  to  depend 
upon  the  evidence  which  the  witness 
may  give.  Clapp  v.  Wilson,  5  Den. 
(N.  Y.)  285. 

Where  Material  Evidence  Is  Omitted, 
or  where,  though  admitted,  it  does  not 
appear  in  the  stenographer's  minutes, 
the  court  should  allow  the  witness 
to  be  recalled,  even  though  the  evi- 
dence was  omitted  through  carelessness 
in  the  first  instance.  The  attainment 
of  justice  is  more  important  than  a 
slight  saving  of  time.  French  v.  Can- 
ton, etc.,  R.  Co..  74  Miss.  542. 

In  a  Trial  for  Perjury  where  the  state 
omits  to  prove  that  the  officer  before 
whom  the  false  deposition  was  taken 
was  authorized  to  administer  oaths,  the 
court  may  allow  the  witness  to  be  re- 
called and  to  give  such  further  proof 
after  the  defendant  has  demurred  to 
the  evidence.  Powell  v.  State,  (Tex. 
Crim.  App.  1896)  37  S.  W.  Rep.  322. 

Action  for  Personal  Iiguries. —  In  an 
action  against  a  railroad  company  to 
recover  damages  for  injuries  alleged 
to  have  been  received  through  defend- 
ant's negligence  the  plaintiff  proved 
the  injuries,  and  also  symptoms  alleged 
to  have  been  the  result  of  such  in- 
juries. The  defendant  then  gave  evi- 
dence to  prove  that  these  symptoms 
were  the  result  of  an  old  disease,  and 
not  of  the  injuries  in  question.  It  was 
held  not  error  for  the  court  to  permit 
the  plaintiff  to  recall  and  re-examine 
his  physician  after  the  defendant  had 
rested.  Niendorff  v.  Manhattan  R. 
Co.,  4  N.  Y.  App.  Div.  46. 

Expert  Testimony.  —  When  the  de- 
fendant relies  upon  expert  testimony, 
he  is  entitled   to  put  it  in  after  all  the 
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2.  When  Not  Permitted.  —  But  this  permission  may  be  withheld 
when  the  request  is  made  at  a  late  stage  of  the  trial,  and  no  good 
excuse  is  given  for  the  previous  omission  of  the  evidence.* 

3.  To  Explain  Testimony.  —  When  there  is  any  dispute  or  uncer- 
tainty regarding  the  testimony  of  a  witness,  he  may  be  recalled 
at  the  request  of  the  parties,  or  by  the  court  of  its  own  motion, 
and  allowed  to  explain.  And  the  jury  may  ask  for  the  recall  ot 
a  witness  for  the  same  purpose.* 


evidence  on  the  question  ofifered  by  the 
plaintiff  has  been  introduced.  And  if 
the  court  allows  the  plaintiff  to  vary 
the  state  of  facts  after  the  expert  tes- 
timony has  been  heard,  the  expert 
witness  may  be  recalled.  Denver  v. 
Dunsmore,  7  Colo.  329. 

Introducing  New  Matter.  —  When  a 
witness  is  recalled  it  is  in  the  discre- 
tion of  the  court  to  allow  original  mat- 
ter to  be  introduced  on  his  re-exam- 
ination. Graham  v.  McReynolds,  90 
Tenn.  673. 

Where  a  witness  is  recalled  to  settle  a 
dispute  between  counsel  as  to  what  he 
has  previously  testified  concerning 
a  debt  alleged  to  be  owing  by  him 
to  defendants,  it  is  in  the  discretion  of 
the  court  to  allow  the  defendants  to 
introduce  other  evidence  concerning 
the  debt,  but  it  is  equally  in  the  dis- 
cretion of  the  court  to  refuse  to  reopen 
the  evidence  for  any  purpose  what- 
ever. The  power  to  regulate  the  order 
of  evidence  must  rest  somewhere;  and 
by  the  weight  of  authority  it  rests  in 
the  trial  court.  Gregg  v.  Mallett,  in 
N.  Car.  74. 

1.  Coats  V.  Gregory,  10  Ind.  345; 
Lorance  v.  State,  (Tex.  Crim.  App. 
1896)  36  S.  W.  Rep.  93;  Pearson  v. 
Fiske,  2  Hilt.  (N.  ¥•.)  146. 

In  Layton  v.  Kirkendall,  20  Colo. 
236,  the  court  said,  in  substance:  "  The 
refusal  of  the  trial  court  to  permit  the 
defendant  to  recall  the  witness  Miller, 
after  the  evidence  was  closed,  to  contra- 
dict a  statement  drawn  out  on  cross-ex- 
amination from  another  witness,  was 
not  error,  since  it  appears  that  the  pro- 
posed evidence  did  not  tend  to  contra- 
dict any  statement  made  by  the  wit- 
ness in  chief  and  was  not  material  to 
any  issue  in  the  case." 

In  Livingston  v.  Com.,  7  Gratt.  (Va.) 
658,  after  all  the  evidence  had  been 
offered  and  the  argument  was  finished 
and  the  case  submitted  to  the  jury,  the 
defendant  asked  for  certain  instruc- 
tions. Instead  of  granting  this  re- 
quest, the  court  allowed  the  common- 


wealth to  recall  and  re-examine  a 
witness.  The  appellate  court  said  that 
while,  as  a  general  rule,  it  is  not  proper 
to  introduce  new  testimony  or  examine 
new  witnesses  after  the  submission  of 
a  case  to  the  jury,  there  is  no  doubt  of 
its  propriety  for  good  cause  shovvn. 
When  necessary  either  party  should  be 
allowed  to  examine  new  witnesses  or 
introduce  new  testimony. 

The  Becall  of  a  Witness  After  Both. 
Parties  Have  Closed  their  case  and  after 
the  argument  has  been  partly  con- 
cluded, and  a  night  has  intervened,  is^ 
in  the  discretion  of  the  court.  Har- 
rison V.  Powers,  76  Ga.  218. 

The  refusal  of  the  court  to  permit  a 
witness   to  be  recalled  one  day  after 
both  sides  have  closed  their  evidence 
and  rested,  is  not  error.     Rigor  v.  Sim-  / 
mons,  47  111.  App.  428. 

In  Texas  the  statute  permits  the  re- 
call of  a  witness  after  the  argument 
has  been  concluded, to  prove  the  date 
of  an  alleged  offense  when  that  fact 
has  been  overlooked  on  the  trial.  Dod- 
son  V.  State,  35  Tex.  Crim.  Rep.  571. 

2.  Lowenstein  v.  Finney,  54  Ark. 
124;  Bennefield  v.  State,  62  Ark.  365; 
Hayes  v.  State,  (Tex.  Crim.  App.  i8g6) 
35  S.  W.  Rep.  983;  Williams  v.  Sar- 
geant,  46  N.  Y.  481;  Holtz  v.  Dick,  42 
Ohio  St.  23;  State  v.  Laycock.  141  Mo, 
274;  Chamberlain  v.  Detroit  Stove 
Works,  103  Mich.  124;  Walker  v. 
Walker,  14  Ga.  242;  Brittain  v.  West 
End  St.  R.  Co.,  168  Mass.  10. 

Expression  of  Opinion  by  the  Court.  — 
Where,  during  the  argument  in  a  trial 
for  burglary,  there  was  a  dispute  of 
counsel  concerning  the  testimony  of  a 
certain  witness,  neither  party  asked 
that  the  witness  be  recalled,  but  he  was 
recalled  at  the  suggestion  of  the  court. 
In  such  a  case,  it  was  held,  the  court 
should  not  express  any  opinion  as  to 
the  previous  testimony  of  the  witness, 
but  should  leave  him  free  to  repeat- 
it  as  he  sees  fit.  Hayes  v.  State,  (Tex.. 
Crim.  App.  1896)  35  S.  W.  Rep.  983. 

In  Criminal  Trials,  Rev.  Stat.  Iowa, 
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VI  Testamentary  Causes  —  1.  The  Regular  Order.  —  In  pro- 
ceedings for  the  probate  of  wills,  the  order  of  proof  is  governed 
in  general  by  the  same  rules  which  control  in  other  actions,  and 
which  have  already  been  discussed.  The  party  offering  the  will 
for  probate  sustains  the  burden  of  proof,  and  in  opening  the  evi- 
dence he  is  required  to  prove  the  due  execution  of  the  will,  the 
rtestamentary  capacity  of  the  decedent,  and  freedom  from  undue 
influence.  Where  the  strict  rule  of  practice  is  enforced,  evidence 
concerning  these  matters  must  be  introduced  in  the  first  instance, 
and  cannot  be  given  in  rebuttal.* 

2.  Discretion  of  the  Court.  —  Probate  courts  have  the  same  dis- 
cretionary power  to  relax  the  rules  of  evidence  which  other  courts 
possess,  and  in  the  exercise  of  such  discretion  they  may  reopen 
a  case  and  permit  a  party  to  introduce  evidence  out  of  the  regular 
-order,  or  to  recall  a  witness  who  has  already  testified.* 


§  3070,  providing  for  the  introduction 
of  evidence  at  any  time  before  the  final 
submission  to  the  court,  to  correct  an 
evident  oversight  or  mistake,  does  not 
apply  in  criminal  cases.  It  applies 
only  to  civil  actions;  but  in  criminal 
cases  under  some  circumstances  and 
for  some  purposes,  after  the  .evidence 
is  closed,  witnesses  may  be  recalled. 
This  course  is  frequently  pursued  when 
there  is  a  dispute  concerning  the  evi- 
dence. In  the  absence  of  a  showing 
to  the  contrary  it  will  be  presumed  that 
the  ruling  of  the  court  was  correct,  and 
that  the  adverse  party  was  not  preju- 
diced.    State  V.  Shean,  32  lovva  88. 

1.  Rankin  v.  Rankin,  61  Mo.  295; 
Craig  V.  Southard,  148  111.  37;  Chand- 
ler V.  Ferris,  i  Harr.  (Del.)  454. 

Subscribing  Witnesses.  —  It  is  not 
necessary  to  examine  all  the  subscrib- 
ing witnesses  to  a  will  before  other 
testimony  is  introduced.  Stephenson 
•V.  Stephenson,  6  Tex.  Civ.  App.  529. 

The  Usual  Practice  in  Will  Contests, 
-where  the  sanity  of  the  testator  is  in- 
volved, is  for  the  proponent  to  prove 
the  formal  execution  of  the  will  and  to 
show  by  the  attesting  witnesses  the  de- 
cedent's age,  mental  competency,  and 
^freedom  from  constraint.  The  contest- 
;ant  then  offers  evidence  to  support  his 
.allegations  of  insanity,  and  the  propo- 
.nent  closes  with  testimony  in  rebuttal. 
The  necessary  prima  facie  proof  is 
usually  furnished  by  the  attesting  wit- 
nesses. Ramsdell  v.  Viele,  6  Dem.  (N. 
Y.)  244. 

When  Forgery  Is  Alleged.  —  Where 
«one  of  the  alleged  grounds  of  contest 
is  that  the  paper  offered  as  decedent's 
■will  is  a  forgery,  the  question  of  the 


genuineness  of  the  signature  is  the 
primary  one  on  trial,  and  the  first  to  be 
attended  to  in  the  order  of  proof  by  the 
contestant.  In  the  exercise  of  its  dis- 
cretion in  such  a  case  the  court  may 
first  hear  and  receive  such  evidence  as 
the  contestant  has  to  offer  in  respect  to 
the  execution  and  authenticity  of  the 
instrument  in  question.  Next  it  may 
receive  evidence  of  want  of  testament- 
ary capacity,  and  after  that  of  undue 
influence.  This  order  will  not  be 
rigidly  enforced,  but  should  be  ob- 
served as  closely  as  possible.  Taylor 
Will  Case,  10  Abb.  Pr.N.  S.  (N,  Y. 
Surrogate  Ct.)  300. 

2.  Morris  v.  Morton,  (Ky.  1892)  20 
S.  W.  Rep.  287;  Howes  v.  Colburn, 
165  Mass.  385;  Martinhoff  v.  Martin- 
hoff,  81  N.  Y.  641;  Matter  of  Beck,  6 
N.  Y.  App.  Div.  211 ;  Morris  v.  Swaney, 
7  Heisk.  (Tenn.)  591;  Titus  v.  Gage,  70 
Vt.  13;  Mattfeld  t/. 'Huntington,  (Tex. 
Civ.  App.  1897)  43  S.  W.  Rep.  53. 

In  an  Action  to  Probate  a  Lost  Will 
counsel  for  the  proponent  asked  a  wit- 
ness whether  he  knew  anything  about 
a  paper  written  by  the  decedent  in  her 
lifetime  purporting  to  be  her  will.  It 
was  stated  by  counsel  when  the  ques- 
tion was  asked  that  he  would  prove  the 
loss  of  the  original  will,  and  he  asked 
leave  for  convenience  sake  to  first  ex- 
amine the  witness  as  to  its  contents, 
subject  to  the  decision  of  the  court 
upon  the  proof  of  loss  to  be  made  by 
the  other  witness.  Upon  this  state- 
ment of  counsel,  and  for  convenience 
in  conducting  the  trial,  the  court 
allowed  the  question  to  be  asked.  The 
general  rule  in  such  cases  is  that  the 
loss  of  the  instrument  should  be  proven 
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3.  Making  Out  Prima  Facie  Case.  —  In  some  jurisdictions  the 
proponents  may  rest  after  having  made  out  a  prima  facie  case, 
and  may  strengthen  their  case  in  rebuttal,  after  the  contestants 
have  rested,  by  further  evidence  of  the  same  character.* 

VII.  Statutoey  Peovisions.  —  The  order  of  proof  is  principally 
a  matter  of  common-law  regulation,  and  it  is  not  controlled  to 


before  evidence  is  received  of  its  con- 
tents. Biit  reasons  may  exist  which 
would  justify  the  court  in  reversing  the 
regular  order  of  proof.  Conoly  v. 
Gayle,  6i  Ala.  123. 

1.  Sheehan  v.  Kearney,  (Miss.  1896) 
35  L.  R.  A.  102.  And  see  Craig  v. 
Southard,  148  111.  37. 

After  the  proponent  has  established 
&  prima  facie  case,  the  case  for  all  pur- 
poses connected  with  the  order  of 
proof  stands  as  if  the  burden  of  proof 
rested  upon  the  contestants  to  show 
mental  capacity.  The  contestants 
must  go  fully  into  their  evidence  in 
chief  in  opening  their  case,  and  they 
cannot  after  the  proponents  have  rested 
give  further  affirmative  evidence,  but 
are  confined  strictly  to  rebutting  evi- 
dence upon  such  new  facts  as  have 
been  brought  out  by  the  proponents 
not  pertaining  to  the  contestant's  case, 
which  could  not  reasonably  have  been 
anticipated  by  them  while  giving  their 
evidence  in  chief.  Kempsey  v.  Mc- 
Glnniss,  21  Mich.  148. 

Ordinary  Eules  Are  Not  Applicable.  — 
In  Kerr  v.  Lunsford,  31  W.  Va.  659,  after 
discussing  the  order  of  proof  in  other 
cases  the  court  said:  "  But  inasmuch 
as  in  issues  devisavit  vel non  the  burden 
of  proving  the  sanity  of  the  testator  is 
on  the  proponent  of  the  will;  and  the 
issue  being  whether  the  paper  writing 
is  the  last  will  and  testament  of  the 
testator,  and  as  the  will  may  be  as- 
sailed on  any  and  all  the  grounds  which 
would  show  it  invalid,  it  would  not 
promote  justice  to  apply  the  rule  ap- 
plicable to  ordinary  law  issues.  How 
are  the  proponents  to  know  what  kind 
of  testimony  and  how  much  the  con- 
testants have,  to  prove  their  general 
charges  of  want  of  capacity  and  undue 
influence?  What  particular  objections 
and  evidence  may  be  offered  to  sustain 
such  general  charges  can  only  be 
known  as  the  evidence  is  developed. 
*  *  *  In  the  trial  of  an  issue  devi- 
savit vel  non,  it  is  the  proper  course  to 
pursue  for  the  proponents  to  offer  the 
will  and  the  evidence  of  its  due  execu- 


tion, and  the  competency  of  the  testator 
at  the  time  it  was  executed,  and  then 
having  made  a. prima  facie  c&s^  to  rest; 
and  after  the  contestants  have  offered 
their  evidence  against  the  validity  of 
the  will,  it  is  proper  to  permit  the  pro- 
ponents to  offer  other  evidence  to  sus- 
tain the  will,  as  well  as  evidence  in 
rebuttal  of  the  evidence  of  the  con- 
testants." 

In  New  York  it  is  the  practice  for  sur- 
rogates' courts  to  receive  from  the  pro- 
ponent in  the  first  instance  but  slight 
evidence  of  the  testator's  mental  ca- 
pacity and  freedom  from  undue  influ- 
ence or  restraint.  At  the  close  of  the 
contestant's  evidence  the  proponents 
may  give  in  rebuttal  evidence  which 
might  have  been  given  in  chief.  The 
order  of  proof  in  will  contests  depends 
on  the  rules  of  practice  of  surrogates' 
courts,  and  is  not  a  principle  of  law. 
Hoyt  V.  Jackson,  2  Dem.  (N.  Y.)  443. 

Where  the  Sanity  of  a  Testator  Is  Denied 
by  the  contestants  the  proponent  may 
in  rebuttal  go  into  the  entire  case  to 
prove  sanity,  and  is  not  confined  to 
evidence  strictly  rebutting  in  character. 
To  prove  that  the  decedent  was  not  in- 
sane is  to  prcjve  a  negative,  and  very 
slight  evidence  only  should  be  de- 
manded of  this  fact.  The  defense  then 
takes  up  the  case  and  enters  upon  the 
proof  of  the  alleged  incompetency.  It 
will  bring  into  the  case  new  facts 
which  could  not  possibly  be  anticipated 
by  the  proponent  when  he  gave  his  tes- 
timony. All  rules  of  evidence  are  de- 
signed to  elicit  the  truth,  and  to  require 
the  proponent  to  anticipate  the  case 
which  may  be  shown  by  the  defense 
might  be  equivalent  to  a  denial  of  jus- 
tice. What  other  facts  or  what  class 
of  facts  the  proponent  must  prove  can- 
not be  known  until  the  defense  is  in.  • 
If  the  proponent  is  required  to  go  for- 
ward with  all  his  proofs,  he  will  often 
occupy  the  time  of  the  court  with  evi- 
dence made  immaterial  by  the  course 
subsequently  taken  by  the  contestant's 
proof.  Taff  v.  Hosmer,  14  Mich.  309; 
Runyan  v.  Price,  15  Ohio  St.  6. 
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any  great  extent  by  statutes.     The  few  statutes  which  exist  are 
chiefly  declaratory  of  the  common  law.* 


1.  McNichols  7/.  Wilson,  42  Iowa  385; 
Crane  v.  Ellis,  31  Iowa  510;  King  v. 
King,  (Ky.  1897)  42  S.  W.  Rep.  347; 
State  V.  Isenhart,  32  Oregon  170;  Bos- 
tick  V.  State.  II  Tex.  App.  126;  Cohea 
V.  State,  II  Tex.  App.  153;  Donahoe  v. 
State,  12  Tex.  App.  297;  Nalley  v. 
State,  28  Tex.  App.  387;  Burtz/.  State, 
(Tex.  Crim.  App.  1897)  40  S.  W.  Rep. 
1000. 

The  Penal  Code  of  California,  section 
1093,  provides  that  after  both  sides 
have  closed  their  evidence  in  chief  only 
rebutting  evidence  can  be  given,  un- 
less the  court  for  good  reasons  permits. 
And  section  1094  provides  that  in  any 
case,  for  good  reasons,  the  court  may 
allow  a  departure  from  the  order  pre- 
scribed in  the  preceding  section.  See 
People  V.  Gordan,  103  Cal.  568. 

In  Colorado  the  Civil  Code,  section 
168,  confines  the  parties  after  the  intro- 
duction of  their  evidence  in  chief  to  re- 
butting evidence,  unless  the  court  for 
good  reasons  and  in  furtherance  of 
justice  permits  them  to  offer  evidence 
on  their  original  case.  Evidence 
omitted  by  inadvertence  may  be  thus 
supplied.  Cited  in  Denver  v.  Duns- 
more,  7  Colo.  329. 

In  Iowa  the  Code  of  Civil  Practice, 


section  2779,  provides  that  a  party 
having  the  burden  of  proof  must  first 
produce  his  evidence,  then  the  other 
party  must  produce  his,  and  then  the 
parties  will  be  confined  to  rebutting 
evidence,  unless  the  court  for  good 
reasons  in  furtherance  of  justice  per- 
mits them  to  offer  original  evidence. 
See  State  v.  Yetzer,  97  Iowa  423. 

In  Kentucky  by  a  peculiar  provision 
of  the  Civil  Code,  section  606,  a  person 
cannot  testify  for  himself  in  chief  after 
taking  other  testimony  in  chief.  This 
applies  to  a  defendant  who  testifies 
nominally  for  a  co-defendant.  Ameri- 
can Wire-Nail  Co;  v.  Bayless,  91  Ky. 
94. 

In  New  Hampshire  there  is  a  rule  of 
the  Superior  Court  which  forbids  the 
introduction  of  evidence  in  chief  in  re- 
buttal by  either  party.  But  it  rests  in 
the  discretion  of  the  court  to  relax  this 
rule  upon  good"  cause  shown.  King  v. 
Bates,  57  N.  H.  446. 

In  Texas  by  Rev.  Stat.,  art.  1298,  the 
trial  court  in  its  discretion  may  allow 
a  party  to  supply  an  omission  in  evi- 
dence at  any  time  before  the  conclusion 
of  the  argument.  Cited  in  Folts  v. 
Ferguson,  (Tex.  Civ.  App.  1894)  24  S. 
W.  Rep.  657. 
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Xm.  Eeview  of  Peoceedings,  440. 

1.  In  Equity^  440. 

2.  Appeal  and  Error ^  442. 

3.  Certiorari,  445. 

4.  Habeas  Corpus,  446. 

5.  Mandamus,  446. 

CROSS-REFERENCES. 

See  in  general  articles  FINES  AND  COSTS  IN  CRIMINAL 
CASES,  vol.  8,  p.  953;  MUNICIPAL  CORPORATIONS, 
vol.  14,  p.  221;  PENALTIES  AND  PENAL  ACTIONS. 


I.  Definition.  —  Municipal  ordinances  are  laws  passed  by  the 
governing  body  of  a  municipal  corporation  for  the  regulation  of 
the  affairs  of  the  corporation.* 

II  Remedies  and  Rules  of  Procedtibe  —  1.  In  General.  —  It  is 
a  well-established  principle  of  municipal  corporation  law  that 
"ordinances  can  be  enforced  only  in  the  manner  prescribed  by 
the  charter,"  *  and  this  is  true  for  two  reasons;  first,  because  the 
authority  of  municipal  corporations  is  delegated  and  limited,  and 
secondly,  because  proceedings  under  ordinances  being  summary, 
and  hence  "in  derogation  of  the  common  law,"  must  be  strictly 
pursued.^ 


1.  Bills  V.  Goshen,  117  Ind.  221; 
Com.  V.  Turner,  i  Cush.  (Mass.)  493; 
Blanchard  v.  Bissell,  11  Ohio  St.  96; 
Kepner  v.  Com.,  40  Pa.  St.  130.  See 
also  Am.  and  Eng.  Encyc.  Law,  tit. 
Ordinances. 

2.  Ewbanks  v.  Ashley,  36  111.  177; 
Israel  z'.  Jacksonville,  2  III.  290;  Wil- 
liamson V.  Com.,  4  B.  Mon.  (Ky.)  146; 
State  V.  Zeigler,  32  N.  J.  L.  268;  Weeks 
V.  Forman.  16  N.  J.  L.  237;  Newark  v. 
Murphy,  40  N.  J.  L.  145;  Hart  v. 
Albany,  9  Wend.  (N.  Y.)  571;  South- 
wark  V.  Neil,  3  Yeates  (Pa.)  54. 

Strict  Construction.  —  Proceedings 
under  the  charter  and  ordinances  of  a 
municipal  corporation  to  compel  a  citi- 
zen to  pay  for  improvements  in  front 
of  his  property  are  proceedings  in  in- 
vitum,  purely  statutory,  and  are  to  be 
strictly  construed.  Leach  v.  Cargill, 
60  Mo.  316. 

Personal  Service  of  Notice.  —  The 
authority  to  enforce  a  fine  for  a  mis- 
demeanor must  be  strictly  construed. 
Therefore,  where  the  ordinance  re- 
quires that  the  party  should  be  served 
with  notice,  it  must  be  personally 
served  upon  the  party  to  be  charged. 
St.  Louis  V.  Goebel,  32  Mo.  295. 


Proceedings  in  Rem.  —  However,  a 
proceeding  under  a  municipal  ordi- 
nance providing  for  the  impounding 
of  cattle  running  at  large  is  one  in 
re?n,  and  constructive  service  by  publi- 
cation is  sufficient  to  give  validity  to 
the  judgment  obtained.  Wilson  v. 
Beyers,  5  Wash.  303. 

Act  for  Relief  from  Imprisonment  on 
Civil  Process.  —  A  person  imprisoned  in 
the  county  jail  by  virtue  of  an  execu- 
tion against  the  body  for  the  violation 
of  a  city  ordinance  is  entitled  to  the 
benefit  of  the  act  for  the  relief  of  a 
person  imprisoned  on  civil  process. 
Brophy  v.  Perth  Amboy,  44  N.  J.  L. 
217. 

3.  4  Blackstone's  Com.,  p.  280;  Peo- 
ple V.  Phillips,  I  Park.  Cr.  Rep.  (N.  Y. 
Supreme  Ct.)  99;  Clark  v.  Lewis,  35 
III.  417;  Ewbanks  t/.  Ashley,  36  III.  177; 
Bullock  7/.  Geomble,  45  111.  218;  Friday 
71.  Floyd,  63  111.  50;  Burlington  v.  Kel- 
lar,  18  Iowa  59;  Moberly  v.  Wight,  19 
Mo.  App.  269;  Weeks  v.  Forman,  16 
N.  J.  L.  237;  State  v.  Zeigler,  32  N.  J. 
L.  262;  Hart  v.  Albany,  9  Wend.  (N. 
Y.)  571;  Barter  v.  Com.,  3  P.  &  W. 
(Pa.)  253;  Norton  v.  Kearon,  6  Ir.  C. 
L.  Rep.  126. 
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Acts  Not  Authorized  by  Charter  Void.  —  A  municipal  corporation  being 
a  creature  purely  of  statutory  creation  can  constitutionally  exer- 
cise only  those  rights  specially  granted  by  its  charter;*  conse- 
quently where  that  instrument  is  silent  on  a  given  point,  any 
attempt  on  the  part  of  the  municipality  to  act  in  the  matter  will 
be  considered  unauthorized  and  void.* 

2.  Summary  Proceedings  —  a.  At*  Common  Law.  —  Summary 
proceedings  under  ordinances  were  foreign  to  the  common  law, 
an  action  of  debt  or  assumpsit  to  recover  a  fine  or  a  penalty  being 
the  only  remedy  there  employed.* 

b.  Statutes  Authorizing  Summary  Proceedings.  —  Sum- 
mary proceedings  must  be  authorized  by  special  statutory  enact- 
ment, and  this  has  been  done  as  a  rule  in  this  country.  It  is  a 
matter  of  common  knowledge  that  in  the  greater  number  of  cases 
brought  before  municipal  tribunals  the  proceedings  are  oral  and 
without  a  jury  trial,  and  the  amount  of  the  fine  imposed  is  often 
so  small  as  not  to  admit  of  review.*  Of  necessity,  proceedings 
under  ordinances  are  summary,  as  they  are  mainly  directed  to  the 
punishment  of  those  petty  offenders  whose  acts,  from  the  fact  of 
being  local  and  against  the  peace,  safety,  health,  and  good  order 
of  towns  and  cities,  are  not  usually  characterized  as  criminal  by 


1.  Callan  v.  Wilson,  127  U.  S.  555; 
State  V.  Robitshek,  GoMinn.  123;  Exp. 
Holhvedeil,  74  Mo.  395;  Hershofif  v. 
Treasurer,  45  N.  J.  L.  2sS;  Ex  p. 
Schmidt,  24  S.  Car.  363. 

Imprisonment  of  Offenders.  —  A  munici- 
pal corporation  can  inflict  imprison- 
ment as  a  penalty  for  a  violation  of  its 
ordinances  only  when  the  power  is 
given  by  its  charter.  Burlington  v. 
Kellar,  i8  Iowa  1,9. 

Forfeiture.  —  Where  no  act  of  the 
legislature  expressly  authorizes  a  for- 
feiture, a  city  council  has  not  power  to 
inflict  that  as  a  penalty  for  the  viola- 
tion of  its  ordinances.  Phillips  v. 
Allen,  41  Pa.  St.  481. 

2.  Imprisonment  on  Summary  Convic- 
tion. —  If  the  charter  does  not  give  the 
right  to  confer  the  power  to  imprison 
on  summary  conviction  and  without 
appeal  to  a  jury,  it  would  be  so  far  un- 
constitutional and  void.  Barter  v. 
Com.,  3  P.  &  W.  (Pa.)  253. 

3.  4  Blackstone's  Com.,  p.  280; 
People  V.  Phillips,  i  Park.  Cr.  Rep.  (N. 
Y.  Supreme  Ct.)  99. 

Statutes  Must  Be  Strictly  Pursued.  —  In 
State  V.  Zeigler,  32  N.  J.  L.  262,  Elmer, 
J.,  said:  "  Such  summary  proceedings 
were  unknown  to  the  common  law,  and 
depend  entirely  on  the  statutes  author- 
izing them,  which  must  be  strictly  pur- 
sued'." 


4.  Ex  p.  Slatteiy.  3  Ark.  484;  Wil- 
liams V.  Augusta,  4  Ga.  509;  State 
V.  Fourcade,  45  La.  Ann.  717;  Monroe 
V.  Hard>,  46  La.  Ann.  1232;  State  v. 
Gutierrez,  15  La.  Ann.  190;  Monroe 
V.  Meuer,  35  La  Ann.  1192;  Shafer 
V.  Mumma,  17  Md.  331;  Mankato  v. 
Arnold,  36  Minn.  62;  State  v.  Harris, 
50  Minn.  128;  State  v.  Lee,  29  Minn. 
452;  Ex  p.  HoUwedell,  74  Mo.  400; 
State  V.  White,  76  N.  Car.  15;  State  v. 
Threadgill,  76  N.  Car.  17;  Hershoff  v. 
Treasurer,  45  N.  J.  L.  288;  Keeler 
V.  Milledge,  24  N.  J.  L.  146;  Newark 
V.  Murphy,  40  N.  J.  L.  145;  Byers  v. 
Com.,  42  Pa.  St.  96;  Callan  v.  Wilson, 
127  U.  S. 555. 

Trial  Without  Jury.  —  In  Natal  v. 
Louisiana,  139  U.  S.  621,  Gray,  J., 
said:  "  The  ordinance  of  the  city  of 
Kew  Orleans  prohibiting  the  keeping 
of  a  private  market  within  six  squares 
of  any  public  market  of  the  city,  under 
penalty  of  a  fine  of  twenty-five  dollars, 
and  of  imprisonment  for  not  more  than 
thirty  days,  if  the  fine  is  not  paid,  was 
within  the  authority  conferred  upon 
the  city  council  by  the  legislature  of  the 
state.  A  breach  of  such  an  ordinance 
is  one  of  those  petty  offenses  against 
municipal  regulations  of  police  which 
in  Louisiana,  as  elsewhere,  may  be  pun- 
ished by  summary  proceedings  before 
a  magistrate,  without  trial  by  jury." 
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the  general  state  laws,  but  nevertheless  demand  speedy  and  sharp 
punishment.* 

c.  How  Summary  Proceedings  Instituted  —  informal  Eeport 
or  Complaint.  —  Where  the  proceeding  is  purely  summary,  the  action 
may  be  instituted  on  an  informal  report  or  complaint,  oral  pre- 
ferred ;  *  but  frequently  a  writjien  petition  is  filed,  based  usually 
on  the  information  or  report  of  an  ofificer.^ 

Necessity  for  Indictment.  —  In  an  action  regarded  as  criminal,  it  has 
been  held  necessary  to  begin  the  proceedings  by  an  indictment 
and  presentment  of  the  grand  jury.* 

3.  Civil,  Criminal,  or  ftuasi-criminal  Proceedings  —  Conflict  of 
Authority.  —  Opinions  vary  greatly  as  to  the  character  of  proceed- 
ings to  enforce  ordinances.  In  some  cases  the  courts  have  disre- 
garded the  principle  of  the  common  law  that  such  proceedings  are 
purely  civil,  and,  without  statutory  authority,  have  subjected 
offenders  to  imprisonment  and  forfeitures  in  proceedings  which 
were  civil  in  character.* 


1.  In  Callan  v.  Wilson,  127  U.  S.  555, 
Harlan,  J.,  said:  "  There  is  a  class  of 
petty  or  minor  offenses  not  usually 
embraced  in  public  criminal  statutes, 
and  not  of  the  class  or  grade  triable  at 
common  law  by  a  jury,  and  which,  if 
committed  in  this  district,  may,  under 
the  authority  of  Congress,  be  tried  by 
the  court  and  without  a  jury."  See 
also  Mclnerney  v.  Denver,  17  Colo. 
302;  Williams  v.  Augusta,  4  Ga.  509; 
Floyd  V.  Eatonton,  14  Ga.  358;  Vason 
V.  Augusta,  38  Ga.  542;  Shafer  v. 
Mumma,  17  Md.  331 ;  McGear  v.  Wood- 
ruff, 33  N.  J.  L.  213;  Byers  v.  Com., 
42  Pa.  St.  89;  State  v.  Sims,  16  S.  Car. 
486;  State  z.  Bowen.  17  S.  Car.  61. 

2.  Deitz  V.  Central,  i  Colo.  323; 
Alton  V.  Kirsch,  68  111.  261 ;  Salisbury 
V.  Patterson,  24  Mo.  App.  169. 

Arrest  Without  Warrant.  —  An  arrest 
for  an  offense  against  the  ordinances 
of  a  village  may  be  made  by  the  mar- 
shal without  a  warrant,  when  the 
offense  is  committed  in  his  presence, 
and  in  such  case  the  offender  may  be 
prosecuted  under  a  charge  orally  pre- 
ferred by  the  marshal.  Oran  v.  Bles, 
52  Mo.  App.  509. 

3.  State  V.  Robitshek,  60  Minn.  123; 
Kansas  City  v.  O'Connor,  36  Mo.  App. 
594;  Missouri  City  v.  Hutchinson,  71 
Mo.  46;  Ex  p.  HoUwedell,  74  Mo.  395. 

A  Seport  of  a  Police  Officer  that  fails 
to  allege  that  defendant's  drunkenness 
was  to  the  annoyance  of  any  citizen  or 
person,  and  fails  to  name  and  locate  the 
street  or  place  of  his  drunkenness,  and 
does  not  state  the  names  of  the  wit- 
nesses, is  not  a  sufficient  report  of  the 


violation  of  the  ordinance,  and  an  in- 
formation founded  on  such  a  report 
and  having  the  same  defects  does  not 
confer  jurisdiction  on  the  recorder.  St. 
Joseph  V.  Harris,  59  Mo.  App.  122. 

4.  State  V.  West,  42  Minn.  147. 
Prosecution    Without    Presentment    of 

Grand  Jury.  —  In  Slaughter  v.  People, 
2  Dougl.  (Mich.)  334,  note,  it  was  held 
that  an  ordinance  of  the  common  coun- 
cil of  Detroit,  prescribing  the  punish- 
ment for  keeping  a  house  of  ill-fame 
within  the  city  and  providing  for  the 
trial  and  conviction  of  offenders  by  the 
mayor's  court,  where  the  proceedings 
are  by  complaint,  without  presentment 
of  a  grand  jury,  was  unconstitutional, 
and  that  a  summary  conviction  by  the 
mayor's  court  for  violation  of  the  ordi- 
nance was  void. 

5.  Ex  p.  HoUwedell,  74  Mo.  395; 
McGear  v.  Woodruff,  33  N.  J.  L.  213; 
Platteville  v.  Bell,  43  Wis.  488;  State 
V.  Smith,  52  Wis.  134;  Chafin  v.  Wau- 
kesha County,  62  Wis.  463. 

Imprisonment  upon  Summary  Convic- 
tion.—  In  Greeley  v.  Hamman,  12 
Colo.  100,  Helm,  J.,  said:  "  To  hold 
that  unless  there  be  presentation  by 
indictment,  trial  by  jury,  and  unless 
all  the  other  constitutional  rights  and 
privileges  accorded  to  defendants  in 
criminal  cases  be  extended  to  each  and 
every  person  charged  with  these  petty 
offenses,  imprisonment  could  not  fol- 
low conviction,  would  be  disastrous 
beyond  measure  to  the  welfare  of  those 
living  within  cities  and  towns,  and 
would  largely  destroy  the  usefulness 
of  such  corporations." 
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Proceedings  Regarded  as  CiviL  —  The  best  authority  as  to  the 
character  of  an  action  under  a  municipal  ordinance  is  found  in 
those  jurisdictions  in  which,  following  the  common  law,  the  courts 
regard  the  action  as  purely  civil.  ^ 


In  Hill  V.  Dalton,  72  Ga.  315,  Jack- 
son, C.  J.,  said:  "It  is  well  that  such 
is  the  law,  the  constitutional  law;  for 
if  no  man  could  be  fined  or  imprisoned 
for  violation  of  city  police  ordinances, 
except  by  jury  trial  on  indictment,  away 
would  go  all  power  in  our  municipal 
authorities  to  preserve  peace  and  good 
order  within  their  corporate  limits." 

Violation  of  Ordinance  Not  a  Mis- 
demeanor.—  Where  a  municipal  ordi- 
nance prohibits  that  which  was  not 
punishable  at  common  law  or  by  stat- 
ute, and  provides  as  a  penalty  for  its 
violation  a  fine,  and  in  default  of  pay- 
ment of  such  fine  imprisonment  in  the 
county  jail,  the  violation  of  such  an 
ordinance  is  not  a  misdemeanor  under 
a  statute  defining  a  misdemeanor  to  be 
"  an  actor  omission  punishable  by  fine 
and  imprisonment,  or  by  fine  or  im- 
prisonment." Oshkosh  V.  Schwartz, 
55  Wis.  434.- 

Imprisonment  Although  Action  Was 
Civil.  —  In  Anderson  v.  Schubert,  55 
111.  App.  228,  Gary,  J.,  said:  "  That 
penalties  are  recovered  for  the  breach 
of  municipal  ordinances  and  that  judg- 
ments therefor  are  enforced  by  impris- 
onment, does  not  change  the  character 
of  the  suits  from  civil  suits  to  criminal 
prosecutions." 

1.  Colorado.  —  Deitz  v.  Central,  i 
Colo.  324;  Garland  v.  Denver,  11  Colo. 
534;  Durango  v.  Reinsberg,  16  Colo. 
327. 

N'ot  a  Crime  or  Misdemeanor.  —  The 
general  assembly  having  defined  a 
crime  or  misdemeanor  to  be  the  wilful 
or  criminally  negligent  violation  of  a 
public  law,  the  violation  of  a  municipal 
ordinance  does  not  come  within  the 
definition  of  either  term.  Referring  to 
the  course  of  legislation  on  the  subject, 
territoria,  and  state,  it  is  evident  that 
in  the  legislative  view  such  prose- 
cutions have  ever  been  regarded  as 
civil  actions.  Greeley  v.  Hamman,  12 
Colo.  94. 

District  of  Columbia.  —  Com.  v.  How- 
ard, I  Cranch  (C.  C.)  61. 

Action  of  Debt.  —  In  all  cases  of  a 
breach  of  a  by-law  the  prosecution  is 
by  an  action  of  debt,  and  the  judgment 
can  only  be  for  the  fine,  penalty,  or 
forfeiture.  Ex  p.  Reed,  4  Cranch  (C. 
C.)582. 


Georgia.  —  Williams  v.  Augusta,  4 
Ga.  509. 

Not  "  Criminal  Cases." — Violations  of 
the  local  by  laws  of  a  municipal  cor- 
poration not  involving  the  elements  of 
offenses  known  to  our  penal  laws,  are 
not  "  criminal  cases  "  within  the 
meaning  of  the  third  section  of  the  first 
article  of  our  state  constitution.  Floyd 
V.  Eatonton,  14  Ga.  354.  See  also 
Williams  v.  Augusta,  4  Ga.  509. 

Illinois.  —  Hoyer  v.  Mascoutah,  59  111. 

137. 

Indiana.  —  Indianapolis  v.  Fairchild, 
I  Ind.  315;  Levy  v.  State,  6  Ind.  281 ; 
Tippecanoe  County  v.  Chissom,  7  Ind. 
688;  Goshen  v.  Croxton,  34  Ind.  239; 
Quigley  v.  Aurora,  50  Ind.  28;  Greens- 
burgh  V.  Corwin,  58  Ind.  518;  Miller 
V.  O'Reilly,  84  Ind.  168;  Clevenger  z/. 
Rushville,  90  Ind.  258.  See  also  Shea 
V.  Muncie,  148  Ind.  14;  Brookville  v. 
Gagle,  73  Ind.  117. 

Remedy  by  Debt  or  Assumpsit.  —  In 
Brookville  v.  Gagle,  73  Ind.  117,  El- 
liott, J.,  said:  "  Actions  for  the  re- 
covery of  penalties  for  the  violations  of 
ordinances  of  municipal  corporations 
are  civil  actions.  At  common  law 
penalties  for  the  breach  of  by-laws 
were  recoverable  either  in  debt  or 
assumpsit." 

Missouri.  —  St.  Louis  v.  Vert,  84  Mo. 
204,  12  Mo.  App.  571;  Glenwood  v. 
Roberts,  59  Mo.  App.  167. 

Louisiana.  —  In  Monroe  v.  Meuer,  35 
La.  Ann.  1193,  Todd,  J.,  said: 
"  Offenses  against  ordinances  passed 
in  the  exercise  of  the  express  or  im- 
plied police  powers  vested  in  municipal 
corporations,  and  relating  to  minor 
acts  and  matters  not  included  in  the 
criminal  statutes  of  the  state,  are  not 
properly  regarded  as  crimes." 

New  Jersey.  —  State  v.  Zeigler,  32  N. 
J.    L.    262;  Greely  v.  Passaic,  42  N.  J.. 
L.  429;  Smith  V.  Treasurer,  53  N.  J.  L. 
329;  White  V.  Neptune  City,  56  N.  J. 
L.  222. 

Qui  Tarn  Action.  —  Under  the  chartei 
of  the  city  of  Perth  Am  boy,  an  action 
brought  for  violation  of  an  ordinance 
in  relation  to  inns  and  taverns,  beer 
saloons,  etc.,  is  a  qui  tarn  action,  and 
hence  a  civil  suit  and  not  a  criminal 
proceeding.  Brophy  v.  Perth  Amboy, 
44  N.  J.  L.  217. 
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Proceedings  Begarded  as  Quasi-criminal.  —  In  a  few  jurisdictions,  what 
may  be  regarded  as  the  middle  ground  is  taken,  and  proceedings 
under  ordinances  for  the  recovery  of  fines  and  penalties  and  the 
imposition  of  punishment  for  the  nonpayment  of  the  same  are 
treated  as  quasi-zx\xmxi2\.^ 

Proceedings  Begarded  as  Criminal.  —  In  other  jurisdictions,  quite  con- 
siderable in  number  and  respectability,  proceedings  to  enforce 
municipal  ordinances  by  the  infliction  of  punishment  upon 
offenders  against  them  are  regarded  as  criminal.* 


New  York.  —  Buffalo  v.  Schliefer,  25 
Hun  (N.  Y.)  275. 

North  Carolina.  —  Edenton  v.  Wool, 
65  N.  Car.  379;  Wilmington  v.  Davis, 
63  N.  Car.  582. 

Oregon.  —  In  Wong  v.  Astoria,  13 
Oregon  545,  Thayer,  J.,  said:  "  The 
enforcement  of  a  penalty  for  violat- 
ing a  city  ordinance  is  not  a  criminal 
prosecution  within  the  meaning  of  the 
provision  of  the  constitution  upon  the 
subject  of  jury  trial." 

Pennsylvania.  —  Philadelphia  v.  Dun- 
can, 4  Phila.  (Pa.)  145,  17  Leg.  Int. 
(Pa.)  373;  Plymouth  Borough  v.  Pen- 
kok,  7  Kulp  (Pa.)  loi;  Pittston  v. 
Dimond,  7  Kulp  (Pa.)  431;  West  Pitts- 
ton  V.  Dymond,  8  Kulp  (Pa.)  12. 

Not  Summary  Convictions.  —  In 
Borough  V.  Hoagland,  3  Pa.  Co.  Ct. 
Rep.  283,  Rockefellow,  J.,  said:  "  Pro- 
ceedings for  the  recovery  of  fines  for 
the  violation  of  city  or  borough  ordi- 
nances are  not  summary  convictions, 
but  are  properly  of  a  civil  nature,  and 
must  be  regulated  and  decided  by  rules 
applicable  to  civil  suits." 

South  Carolina.  —  An  action  of  debt, 
brought  by  the  city  council  of  Charles- 
ton, to  recover  a  penalty  imposed  by 
an  ordinance  for  keeping  spirituous 
liquors  in  a  retail  store  without  a 
license,  is  to  be  regarded  as  a  civil 
suit.  Charleston  v.  Kleinback,  2 
Spears  L.  (S.  Car.)  418. 

South  Dakota.  —  The  action  is  civil 
when  it  is  directed  to  the  recovery  of 
a  penalty  imposed  by  ordinances  and 
the  offense  is  not  made  criminal  by 
general  state  laws.  Sioux  Falls  v.  Kir- 
by,  6  S.  Dak.  62;  Huron  v.  Carter,  5  S. 
Dak.  4:  Lead  City  v.  Klatt,  (S.  Dak. 
1898)  75  N.  W.  Rep.  896. 

Tennessee.  —  Meaher  v.  Chattanooga, 
I  Head  (Tenn.)  74;  Wood  v.  Grand 
Junction,  5  Heisk.  (Tenn.)  440;  Bristol 
V.  Burrow,  5  Lea  (Tenn.)  128. 

Suit  to  Recover  Penalty.  —  A  suit 
brought  by  a  municipal  corporation  be- 
fore   its    recorder    to    recover    of    an 


offender  the  penalty  imposed  by  its 
ordinances  for  assault  and  battery,  is  a 
civil  action.  Sparta  v.  Lewis,  91  Tenn. 
370. 

Wyoming.  —  In  Jenkins  v.  Cheyenne, 
I  Wyoming  291,  Fisher,  C.  J.,  said: 
"  The  mode  usually  resorted  to  for  the 
recovery  of  penalties  for  violation  of 
municipal  ordinances  is  by  civil  ac- 
tions. There  are  many  both  common- 
law  and  statutory  offenses  which  are 
^«<7j/-criminal  actions,  and  which  in- 
cur criminal  consequences,  which  are 
nevertheless  to  be  proceeded  in  as  civil 
actions." 

1.  Alabama.  —  Withers  -v.  State,  36 
Ala.  252;  Mobile  v.  Jones,  42  Ala.  630; 
Goldthwaite  v.  Montgomery,  50  Ala. 
486;  Furhman  v.  Huntsville,  54  Ala. 
263;  Camden  v.  Bloch,  65  Ala.  237. 

Greater  Strictness  Required  than  in 
Civil  Cases.  —  In  Brown  v.  Mobile,  23 
Ala.  724,  Ligon,  J,,  said:  "  Proceed- 
ings for  the  recovery  of  fines  or  penalties 
for  the  violation  of  ordinances  made 
for  the  government  of  cities  or  incor- 
porated towns,  are  quasi-crixn'insX  in 
their  character,  and  as  such  should  be 
conducted  with  greater  regard  to  strict- 
ness than  attaches  to  the  pleadings  in 
civil  cases." 

Arkansas.  —  In  Taylor  v.  Pine  Bluff, 
34  Ark.  606,  Eakin,  J.,  considered 
prosecutions  under  ordinances  as  quasi- 
criminal. 

2.  Iowa.  —  Goodrich  v.  Brown,  30 
Iowa  291;  Jaquith  v.  Royce,  42  Iowa 
406;  Creston  v.  Nye,  74  Iowa  369. 

In  State  v.  Vail,  57  Iowa  104,  Roth- 
rock,  J.,  said:  "  It  appears  to  us  that 
where  authority  is  given  to  a  municipal 
corporation  to  pass  ordinances,  the  vio- 
lation of  which  is  punishable  with  fine 
or  fines  and  imprisonment,  the  proceed- 
ings thereunder  are  necessarily  crim- 
inal proceedings." 

Kansas.  -  State  v.  Topeka,  36  Kan. 
76;  Matter  of  Jahn,  55  Kan.  694. 

In  Neilzel  v.  Concordia,  14  Kan.  446, 
Brewer,  J., said  that  in  cases  where  "the 
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Eefinements  and  Distinctions.  —  In  a  large  number  of  states  the  cases 
are  in  confusion  because  of  nice  refinements  and  distinctions 
which  have  been  made,  depending  frequently  upon  special  cir- 
cumstances  or  laws  which  fastened  upon  the  offender  a  greater  or 
less  degree  of  criminality,* 


matter  of  charge  is  penal  under  the 
laws  of  the  state,  or  made  penal  be- 
cause of  its  supposed  evil  consequences 
to  society,  the  prosecution,  though  un- 
der a  city  ordinance  and  in  municipal 
courts,  is  to  be  deemed  a  criminal 
prosecution." 

Kentucky.  —  In  Lynch  v.  Com.,  (Ky. 
1896)  35  S.  W.  Rep.  264,  the  court 
seems  to  consider  the  action  as  crim- 
inal. Compare  Williamson  v.  Com.,  4 
B.  Mon.  (Ky.)  146. 

Massachusetts.  —  Complaints  under 
by-laws  seem  to  be  criminal  prosecu- 
tions, and  are  to  be  construed  with  the 
same  strictness  as  indictments.  Com. 
V.  Bean,  14  Gray  (Mass.)  52. 

Mississippi.  —  In  Water  Valley  v. 
Davis,  73  Miss.  521,  the  action  was 
considered  to  be  criminal. 

New  Hampshire.  —  In  State  y.  Stearns, 
31  N.  H.  106,  it  was  held  by  Bell,  J., 
that  a  complaint  made  by  the  city 
marshal  of  Portsmouth,  against  a  per- 
son for  keeping  a  bowling  alley  with- 
out a  license,  in  violation  of  a  city 
ordinance,  was  a  criminal  and  not  a 
civil  proceeding. 

Vermont.  —  In  State  v.  Soragan,  40 
Vt.  455,  Peck,  J.,  said:  "  The  proceed- 
ing is  in  character  and  form  a  criminal 
proceeding." 

West  Virginia.  —  Here  the  prosecu- 
tion under  ordinances  has  been  held 
strictly  criminal  in  nature.  Charleston 
V.  Beller,  (W.  Va.  1898)  30  S.  E.  Rep. 
152. 

1,  California.  —  In  Santa  Cruz  v. 
Santa  Cruz  R.  Co.,  56  Cal.  143,  the  ac- 
tion was  held  civil,  where  a  specified 
sum  was  imposed  as  a  fine  or  penalty. 

In  Santa  Barbara  v.  Sherman,  61 
Cal.  57,  the  complaint  after  alleging 
the  enactment  of  an  ordinance  and 
its  violation  by  defendants,  demanded 
that  they  should  be  adjudged  guilty  of 
violating  the  ordinance,  and  punished 
by  fine  and  imprisonment.  It  was  held 
that  the  action  was  in  no  sense  a  civil 
action;  if  it  was  an  action,  it  was  crim- 
inal, and  should  have  been  prosecuted 
in  the  name  of  the  people.  See  also 
People  v.  Johnson.  30  Cal.  98. 

Connecticut.  —  In  State  v.  Decker,  46 
Conn.  242,  Carpenter,  J.,  said;     "  The 


statute  clearly  contemplates  a  civil 
suit  and  precludes  the  idea  of  a  crimi- 
nal prosecution." 

In  State  v.  Keenan,  57  Conn.  286, 
Carpenter,  J.,  held  that  the  violation 
of  an  ordinance  forbidding  "  any  vehi- 
cle, or  animals  attached  thereto,  to 
stand  waiting  for  employment  within 
ten  feet  of  any  crosswalk,"  was  a  mis- 
demeanor for  which  a  criminal  prose- 
cution would  lie. 

Illinois.  —  Here  the  action  is  held 
civil,  but  the  distinction  is  often  drawn 
that  the  proceeding  is  civil  in  form  but 
quasi-znminzX  in  character.  Bull  v. 
Quincy,  g  111.  App.  127;  Chicago  v.  En- 
right,  27  111.  App.  559;  Knowlc  V. 
Wayne  City,  31  111.  App.  474;  Nokomis 
V.  Harkey,  31  111.  App.  107;  Gipps 
Brewing  Co.  v.  Virginia,  32  111.  App. 
518;  Chicago  V.  Kenney,  35  111.  App. 
57;  Fosselman  v.  Springfield,  38  111. 
App.  296;  People  V.  Chapin,  48  111. 
App.  643;  Anderson  v.  Schubert,  55 
111.  App.  227;  Israel  v.  Jacksonville,  2 
111.  290;  Ewbanks  v.  Ashley,  36  111. 
177;  Jacksonville  v.  Block,  36  111.  507; 
Stevens  v.  Chicago,  48  111.  498;  Graub- 
ner  v.  Jacksonville,  50  111.  87;  Nay- 
lor  V.  Galesburg,  56  111.  287;  Wiggins 
V.  Chicago,  68  111.  372;  Kinmundy  v. 
Mahan,  72  111.  462;  Fosselman  v. 
Springfield,  139  111.  1S5. 

Assault  and  Battery.  —  In  Hoyer  v. 
Mascoutah,  59  111.  137,  Scott,  J.,  said: 
"  The  fact  that  the  offense  charged  was 
assault  and  battery,  does  not  change 
the  character  of  the  proceeding.  It  is 
still  a  civil  suit." 

Michigan.  —  The  action  is  not  gener- 
ally regarded  as  criminal,  but  a  civil 
suit  under  an  ordinance  directed  to  the 
punishment  of  petty  offenses,  purely 
local,  is  regarded  as  penal.  Mixer  v. 
Manistee  County,  26  Mich.  422;  Fen- 
nell  V.  Bay  City,  36  Mich.  186;  Cooper 
V.  People,  41  Mich.  403;  Webster  v. 
Lansing,  47  Mich.  192;  Grand  Rapids 
V.  Roberts,  48  Mich.  198. 

Act  Pttnishable  under  General  Law.  — 
However  where  the  act  is  punishable 
also  under  general  or  special  state  law, 
it  is  viewed  as  criminal  under  the  ordi- 
nance. Wayne  County  v.  Detroit,  17 
Mich.  390;  People  v.  Vinton,  82  Mich* 
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Offenses  Denounced  by  Statute  or  Not.  —  A  distinction  is  made  by  some 
courts  between  those  offenses  that  are  denounced  by  ordinances 
only,  and  those  that  are  punishable  under  both  ordinances  and 
the  general  criminal  law  of  the  state.     Usually  the  former  are 


39;  Vicksburg  v.  Briggs,  85  Mich. 
502;  Northville  v.  Westfall.  75  Mich. 
608. 

Minnesota —  Quasi-criminal.  —  In  the 
following  cases  the  action  is  considered 
^«aj/-criminal:  State  v.  Lee,  29  Minn. 
452;  State  V.  Harris,  50  Minn.  128. 
State  V.  Robitshek,  60  Minn.  123. 

Criminal.  —  In  State  v.  West,  42 
Minn.  151,  Mitchell,  J.,  said:  "Offenses 
for  the  violation  of  municipal  ordi- 
nances, to  which  a  penalty,  such  as  fine 
or  imprisonment,  is  attached  as  a  pun- 
ishment, are  'criminal  offenses  '  within 
the  meaning  of  the  constitutional  pro- 
vision." 

Missouri.  —  The  same  distinction  is 
made  here  as  in  Illinois,  the  action 
being  held  civil  and  its  character  ^«aj/- 
criminal.  Kirkwood  v.  Autenreith,  11 
Mo.  App.  515;  Marshall  v.  Standard, 
24  Mo.  App.  192;  Springfield  v.  Ford, 
40  Mo.  App.  586;  In  re  Miller,  44  Mo. 
App.  125;  Kansas  City  v.  Neal,  49  Mo. 
App.  72;  Memphis  v.  O'Connor,  53 
Mo.  468;  Kansas  City  v.  Clark,  68  Mo. 
588;  Lexington  v.  Curtin,  69  Mo.  627; 
Ex  p.  HoUwedell,  74  Mo.  395;  St. 
Louis  V.  Knox,  74  Mo.  79;  St.  Louis  v. 
Vert,  84  Mo.  204;  St.  Louis  v.  Weitzel, 
130  Mo.  600. 

Collection  of  Fine  by  Civil  Action,  —  In 
De  Soto  V.  Brown,  44  Mo.  App.  152, 
Biggs,  J.,  said:  "  While  a  proceeding 
by  a  city  to  collect  a  fine  for  the  viola- 
tion of  its  ordinances  has  some  of  the 
elements  of  a  criminal  prosecution,  yet 
the  courts  of  the  state  have  uniformly 
held  it  to  be  a  civil  action." 

Quasi-criminal  Action.  —  In  Ex  p. 
Kiburg,  10  Mo.  App.  446,  Lewis,  P.  J., 
said:  "  Civil  actions,  so  called,  for  the 
recovery  of  fines  and  penalties,  have 
always  been  considered  as  so  la.T  quasi- 
criminal  in  their  nature,  as  to  be  ex- 
cluded from  the  statutory  provision 
against  imprisonment  in  purely  civil 
proceedings." 

Nebraska.  —  In  Brownville  v.  Cook, 
4  Neb.  107.  Lake,  C.  J.,  viewed  the  ac- 
tion as  criminal  or  quasi-cr\m\na\. 

New  York — Civil  Action.  —  In 
Buffalo  V.  Schliefer,  25  Hun  (N.  Y.) 
275,  Hardin,  J.,  said:  "  Where  a  stat- 
ute or  an  ordinance  imposes  a  penalty, 
unless  special  modes  are  prescribed, 
the  same  is  to  be  collected  by  an  action 


at  law.  Such  an  action  is  a  civil 
action." 

Criminal  or  Quasi-criminal  Action.  — 
In  People  v.  Van  Houten,  13  Misc. 
Rep,  (N.  Y.  Ct.  Sess.)  603,  it  was  held 
that  the  proceeding  was  criminal  or 
^«a«-criminal,  where  it  had  been  pro- 
vided by  law  that  the  first  process  in 
the  suit  of  a  village  for  penalty  under 
an  ordinance  should  be  a  summons  or 
warrant,  and  that  penalty  might  be  en- 
forced by  imprisonment  in  default  of 
payment. 

Criminal  Proceeding.  —  In  People  v. 
Garabed,  20  N.  Y.  Misc.  Rep.  (Suffolk 
County  Ct.)  127,  it  was  held  that  the 
violation  of  a  village  ordinance  impos- 
ing only  a  fine  may  be  enforced  by 
criminal  proceedings. 

North  Carolina  —  Recovery  of  Fine  by 
Civil  Action.  —  The  penalty  for  viola- 
tion of  an  ordinance  is  technically 
civil,  when  the  action  is  simply  to  re- 
cover a  fine  imposed.  Wilmington  v. 
Davis,  63  N.  Car.  582;  Edenton  v. 
Wool,  65  N.  Car.  379. 

Acts  Denounced  by  Statute.  —  But 
where  the  violation  is  made  a  misde- 
meanor by  statute,  imposing  fine  and 
imprisonment,  it  is  a  criminal  action. 
State  V.  Cainan,  94  N.  Car.  880;  State 
V.  Powell,  97  N.  Car.  417. 

Ohio.  —  In  Markle  v.  Akron,  14  Ohio 
591,  the  action  for  violation  of  a  muni- 
cipal ordinance  was  considered  strictly 
civil  to  recover  penalty  as  a  debt,  but 
the  violation  itself  as  "  ^«aj/-criminal, 
decidedly  immoral,  tending  greatly  to 
disturb  the  repose  of  the  good  people 
of  Akron."  Compare  Cincinnati  v. 
Gwynne,  10  Ohio  192. 

Wisconsin  —  Acts  Denounced  by  Ordi- 
nance Only.  —  Penal  actions  for  such 
violations  of  ordinances  as  are  not 
also  misdemeanors,  are  civil  actions. 
Platteville  v.  Bell,  43  Wis.  488;  Sutton 
V.  McConnell,  46  Wis.  269;  Oshkosh  v. 
Schwartz,  55  Wis.  483;  Chafin  v.  Wau- 
kesha County,  62  Wis.  463. 

Acts  Denounced  by  Statute.  —  But 
where  the  ordinance  forbids  an  act 
made  a  misdemeanor  by  common  or 
statute  law,  then  the  character  of  the 
action  is  ^«aj?-criminal.  Boscobel  v. 
Bugbee,  41  Wis.  59;  Platteville  v.  Mc- 
Kernan,  54  Wis.  487;  State  v.  New- 
man, 96  Wis.  258. 


416 


Volume  XV. 


Remedies  and 


ORDINANCES. 


Bales  of  Procedure. 


regarded  as  civil,  while  the  latter  are  considered  criminal.* 

4.  Debt  and  Assumpsit.  —  Where  an  ordinance  simply  imposes  a 
fine  as  a  penalty  for  its  breach  without  directing  the  mode  for 
its  recovery,  in  the  absence  of  any  statute  changing  the  common 
law,  the  only  method  of  collecting  such  fine  or  penalty  is  by  an 
action  of  debt  or  assumpsit.* 

Liquidated  Damages.  —  The  action  of  debt  is  grounded  on  the 
principle  that  the  penalty  is  for  a  sum  certain  "in  the  nature  of 
liquidated  damages"  which  the  offender  is  under  an  implied 
promise  to  pay.* 

Debt  and  Assumpsit  Abolished.  —  In  those  jurisdictions  in  which  the 
actions  of  debt  and  assumpsit  have  been  abolished,  the  form  of 
action  taking  their  place  is  civil.* 

5.  Rules  of  Procedure  —  Upon  What  Based.  —  The  rules  of  practice 
in  proceedings  to  enforce  municipal  ordinances  are  based  partly 
upon  direct  statutory  provisions,  partly  on  custom,  partly  on  the 
by-laws  of  the  corporation  itself,  but  more  often  on  an  attempt 
to  imitate  the  rules  laid  down  for  analogous  "proceedings  in  the 
state  courts. 

Laxity  in  Proceedings.  —  The  rules  of  municipal  courts  admit  of 
great  looseness,  latitude,  and  informality,  with  a  view  to  speedy 
remedies.     Yet  a  distinction  is  usually  preserved,   in  the  rules 


1.  Greeley  v.  Hamman,  12  Colo. 
94;    Durango   r.    Reinsberg,    16   Colo. 

327- 

In  Michigan,  North  Carolina,  and  Wis- 
consin this  distinction  is  made,  it  would 
seem.  See  the  cases  from  those  states 
cited  in  the  next  preceding  note. 

Punishment  under  Both  Ordinance  and 
Statute. —  In  State  v.  Cowan,  29  Mo. 
332,  (a  state  where  the  action  is  consid- 
ered civil),  Scott,  J.,  said-  "  If  this 
corporation  thus  established  by  law 
takes  cognizance  of  an  act  made  an 
offense  by  its  ordinances  and  punishes 
it,  the  person  thus  punished  cannot  be 
subjected  to  punishment  again,  for  the 
same  act  or  offense.  To  hold  that  a 
party  can  be  prosecuted  for  an  act 
under  the  state  laws  after  he  has  been 
punished  for  the  same  act  by  the  mu- 
nicipal corporation  within  whose  limits 
the  act  was  done,  would  be  to  over- 
throw the  power  of  the  general  assem- 
bly to  create  corporations  to  aid  in  the 
management  of  the  affairs  of  the 
state." 

In  People  v.  Vinton,  82  Mich.  45, 
Morse,  J.,  said:  "  While  the  proceed- 
ings to  enforce  village  or  city  ordi- 
nances have  always  been  regarded  as 
civil  actions,  yet  where,  under  the  stat- 
ute, the  enforcement  is  sought  by  re- 
sort to  proceedings  which  are  carried 


on  in  all  respects  as  criminal  cases  are 
prosecuted,  by  complaint  and  warrant, 
*  *  *  such  proceedings  become 
criminal  in  so  far  that  a  person  ac- 
quitted of  the  charge  can  never  be 
again  placed  in  jeopardy." 

2.  Hall  V.  Nixon,  L.  R.  10  Q.  B.  159; 
Smith  V.  Treasurer,  53  N.  J.  L.  329; 
Buffalo  ;;.  Schliefer,  25  Hun  (N.  Y.) 
275.  See  also  Israel  v.  Jacksonville,  2 
111.  290;  Chicago  V.  Kenney,  35  111. 
App.  57;  Chicago  v.  Enright,  27  111. 
App.  559;  Partridge  v.  Snyder,  78 
111.  519;  Brookville  v.  Gagle,  73  Ind. 
117;  Bogart  V.  New  Albany,  i  Ind.  38; 
Wood  V.  Grand  Junction,  5  Heisk. 
(Tenn.)  440;  Meaher  v.  Chattanooga,  i 
Head.  (Tenn.)  74. 

No  Criminal  Proceeding  at  Common 
Law.  —  By  the  common  law,  when  a 
penalty  was  given  and  the  form  of  ac- 
tion not  prescribed,  it  might  be  recov- 
ered by  an  action  of  debtor  assumpsit, 
but  not  in  a  criminal  proceeding.  Ew- 
banks  v.  Ashley,  36  111.  177. 

3.  In  First  Municipality  v.  Cutting, 
4  La.  Ann.  335,  Eustis,  C.  J.,  said: 
"  We  understand  the  fine  which  a  mu- 
nicipal corporation  is  authorized  to  re- 
cover for  the  violation  of  its  ordinances 
to  be  a  penalty  in  the  nature  of  liqui- 
dated damages." 

4.  Brookville  v.  Gagle,  73  Ind.  118. 


15  Encyc.  PI.  &  Pr.  —  27 
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employed,  between  those  courts  that  regard  the  action  as  civil 
and  hence  use  the  rules  of  civil  procedure,*  and  those  courts  that 
view  it  as  criminal  and  therefore  observe  the  more  strict  and 
technical  rules  of  such  jurisdiction.* 

m.  Jurisdiction  —  1.  Comipeteiicy  of  Various  Tribunals  —  in 
General.  —  Since  the  exercise  of  jurisdiction  is  authorized  either 
generally  by  the  state  laws  or  specially  by  charter  provision,  there 
is  great  diversity  in  the  character  of  the  courts  exercising  it,  and 
the  statutes  of  the  particular  state  should  be  consulted.' 
A  municipality  has  no  implied  power  to  either  erect  its  own 
courts  or  in  any  wise  extend  their  jurisdiction.* 

Proceedings  Must  Be  Before  a  Competent  Tribunal.  —  Proceedings  against 
violators  of  municipal  ordinances  must  he  instituted  before  a  com- 
petent tribunal  and  not  ex  parte  by  resolutions  of  the  council.* 

Municipal  Courts.  —  Jurisdiction  of  prosecutions  under  ordinances 
is  usually  conferred  upon  special  local  tribunals,  which  jurisdic- 
tion is  confined  exclusively  to  the  administration  of  that  branch 
of  law.  In  some'  instances  it  is  vested  in  the  burgess,®  in 
others  such  jurisdiction    resides   in   the    recorder,'''  and    in    still 


1.  Chicago  V.  Kenney,  35  111.  App. 
64;  Lewiston  v.  Proctor,  27  111.  414; 
Kingman  v.  Berry,  40  Kan.  625;  In  re 
Miller,  44  Mo.  App.  125;  St.  Louis  v. 
Weitzel,  130  Mo.  600;  Borough  z. 
Hoagland,  3  Pa.  Co.  Ct.  Rep.  283; 
West  Pittston  v.  Dymond,  8  Kulp  (Pa.) 
12;  Plymouth  v.  Williams,  8  Kulp 
(Pa.)  167;  Huron  v.  Carter,  5  S.  Dak.  4. 

2.  Brown  v.  Mobile,  23  Ala.  722; 
Furhman  v.  Huntsviile,  54  Ala.  263; 
Com.  V.  Bean,  14  Gray  (Mass.)  54; 
State  V.  Harris,  50  Minn.  137. 

3.  Mobile  v.  Barton,  47  Ala.  84; 
State  V.  Johnson,  17  Ark.  407;  People 
V.  Curley,  5  Colo.  412;  Columbia  v. 
Harrison,  2  Mill  (S.  Car.)  213;  State  v. 
Charleston,  12  Rich.  L.  (S.  Car.)  480; 
State  V.  Helfrid,  2  Nott  &  M.  (S.  Car.) 

233. 

4.  McNulty  V.  Connew,  50  Ind.  569; 
Staats  V.  Washington,  45  N.  J.  L.  318; 
Callahan  v.  New  York,  66  N.  Y.  656; 
Barter  v.  Com..  3  P.  &  W.  (Pa.) 
253;  McNeil  V.  State,  29  Tex.  App.  48; 
Pittsburgh    v.    Young,    3   Watts   (Pa.) 

363- 

Police  Judge.  —  Municipal  authority 
cannot  invest  the  office  of  police  judge 
with  any  powers  or  functions  of  its  own 
creation;  and  any  person  assuming  as 
police  judge  to  exercise  judicial  func- 
tions under  no  other  license  than  that 
conferred  by  municipal  authority,  is 
guilty  of  usurpation.  People  v.  Cur- 
ley, 5  Colo.  412. 


5.  Baton  Rouge  t'.[Cremonini,  36  La. 
Ann.  247. 

Failure  of  Becord  to  State  Place  to 
Which  Adjournment  Was  Taken.  —  The 
municipal  court  of  Ashland  county, 
being  a  court  of  record  with  a  seal  and 
clerk  and  being  required  by  law  to  be 
held  in  the  city  of  Ashland  in  the  place 
provided  for  it  by  said  city,  does  not 
lose  jurisdiction  of  an  action  when  its 
record  fails  to  state  the  place  to  which 
an  adjournment  was  taken.  State  v. 
Wright,  80  Wis.  648. 

6.  Plymouth  Borough  v.  Penkok,  7 
Kulp  (Pa.)  101;  Plymouth  v.  Williams, 
8  Kulp  (Pa.)  167.  Authority  to  enforce 
summary  conviction  without  a  warrant 
is  however  denied  in  some  cases: 
Gallitzen  v.  Gains,  7  Kulp  (Pa.)  479; 
West  Pittston  v.  Dymond,  8  Kulp  (Pa.) 
12;    Pittston   v.  Dimond,  7   Kulp  (Pa.) 

431. 

Under  the  General  Borough  Law  of 
Pennsylvania,  Act  April  3,  185 1,  giving 
a  burgess  the  power  of  a  justice  of  the 
peace  for  the  suppression  of  disturb- 
ances of  the  peace  and  the  punishment 
of  vagrants  and  disorderly  persons,  a 
burgess  has  no  jurisdiction  in  suits  for 
fines  and  penalties  imposed  for  viola- 
tions of  borough  ordinances.  Com.  v. 
Thompson,  no  Pa.  St.  297. 

7.  Jurisdiction  of  Recorder.  —  Hot- 
tinger  v.  New  Orleans,  42  La.  Ann. 
629;  St.  Peter  v.  Bauer,  19  Minn.  327; 
Kansas  City  v.  O'Connor,  36  Mo.  App. 
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Others  it  is  exercised  by  the  police  judge  ;  *  while  the  intendant  * 
or  mayor  ^  is  very  frequently  clothed  with  such  authority. 

Concurrent  Jurisdiction  of  Mayor  and  Justice.  —  In  some  states  a  mayor 
and  a  justice  of  the  peace  have  concurrent  jurisdiction;"*  but  if 
the  mayor  is  a  party  he  cannot  sit  in  the  case.* 

Justices  of  the  Peace  in  not  a  few  jurisdictions  are  authorized  to 
hear  and  determine  violations  of  city  ordinances.* 


594;  St.  Joseph  V.  Harris,  59  Mo.  App. 
122;  Schweitzer  v.  Liberty,  82  Mo.  309; 
Hutchings  v.  Scott,  9  N.  J.  L.  218. 

Under  the  Charter  and  Ordinances  of 
Missouri  City,  the  recorder  has  no 
power  to  issue  a  warrant  of  arrest  or  a 
summons  against  one  charged  with  an 
offense  against  an  ordinance  and  no 
jurisdiction  to  try  him  for  the  same, 
until  a  written  or  printed  statement  of 
the  charge  has  been  filed.  Missouri 
City  V.  Hutchinson,  71  Mo.  46. 

(h'egon,  —  In  La  Fayette  v.  Clark,  9 
Oregon  225,  it  was  held  that  the  juris- 
diction of  the  recorder  over  complaints 
for  the  violation  of  town  ordinances 
belongs  to  him  in  his  office  of  recorder, 
not  as  a  justice  of  the  peace. 

1.  Jurisdiction  of  Police  Judges.  — 
Santa  Barbara  v.  Stearns,  51  Cal.  499; 
Santa  Cruz  v.  Santa  Cruz  R.  Co.,  56 
Cal.  143;  Ex  p.  Lane,  76  Cal.  587;  Zelle 
V.  McHenry,  51  Iowa  572;  People  v. 
Van  Houten,  13  Misc.  Rep.  (N.  Y.  Ct. 
Sess.)  603;  People  v.  Cox,  76  N,  Y.  47; 
People  V.  Bryan,  46  Barb.  (N.  Y.)  355; 
Kansas  City  v.  Neal,  49  Mo.  App.  72. 

A  Violation  of  an  Ordinance  of  the  City 
of  Milwaukee  by  the  sale  of  liquor  with- 
out a  license  is  also  a  misdemeanor 
and  indictable  under  the  general  laws 
of  the  state,  and  it  is  not,  under  Sanb. 
&  B.  Ann.  Stat.,  55§  2499  et  seq.,  within 
the  summary  police  jurisdiction  of  the 
Milwaukee  municipal  court,  but  within 
its  general  jurisdiction  as  a  court  of 
record;  and  that  court  has  power  in 
such  cases  to  set  aside  a  verdict  and 
grant  a  new  trial.  State  v.  Municipal 
Ct.,  89  Wis.  358. 

2.  In  South  Carolina  the  Intendant  who 
is  "  vested  with  all  the  power  and 
jurisdiction  given  to  trial  justices" 
and  authorized  "  to  hold  court  for  trial 
of  violations  of  town  ordinances,"  has 
power  to  try  all  violations  of  town 
ordinances,  although  such  violations 
may  involve  a  common-law  offense. 
State  V.  Williams.  11  S.  Car.  290. 

3.  Jurisdiction  of  Mayor.  —  Ex  p.  Biz- 
zell,  112  Ala.  210;  Barney  v.  Wash- 
ington City,  I  Cranch  (C.  C.)  248; 
Goshen  v.  Croxton,  34  Ind.  239;    Mc- 


Nulty  V.  Connew,  50  Ind.  56^;  Marshall 
V.  Standard,  24  Mo.  App.  192;  Willis  v. 
Boonville,  28  Mo.  543;  State  v.  Powell, 
97  N.  Car.  417;  Thomas  v.  Mt.  Ver- 
non, 9  Ohio  290. 

No  Concturent  Jurisdiction  in  District 
Court.  —  Where  the  laws  provide  that 
the  mayors  of  cities  of  the  second  class 
or  incorporated  towns  shall  have  ex- 
clusive jurisdiction  of  violations  of  city 
ordinances,  the  district  court  cannot 
exercise  concurrent  jurisdiction  tore- 
cover  penalties  for  such  violations. 
Lansing  v.  Chicago,  etc.,  R.  Co.,  85 
Iowa  215. 

Becognition  for  Appearance  Before  Com- 
mon Pleas  —  Ohio.  —  Under  Rev.  Stat., 
Ohio,  §  1827,  the  mayor  of  a  municipal 
corporation,  before  whom  is  pending  a 
prosecution  for  violation  of  a  city  ordi- 
nance, may,  after  a  trial  has  been  had 
and  the  jury  failed  to  agree  upon  a 
verdict,  if  he  is  satisfied  that  it  will  be 
(o  the  interest  of  the  public,  refuse 
another  trial  in  his  court,  and  simply 
inquire  into  the  truth  of  the  charge 
against  the  defendant,  and  if  he  deems 
him  guilty,  recognize  him  to  appear 
before  the  court  of  common  pleas  of 
the  county.  Earnhart  v.  Lebanon,  5 
Ohio  Cir.  Ct.  Rep.  578. 

No  Jtirisdiction  of  Felony.  —  The 
mayor  has  no  jurisdiction  to  sit  as  an 
examining  court,  or  to  hold  to  bail  to 
answer  for  a  felony.  Holmes  v.  State, 
44  Tex.  632. 

4.  Jaquith  v.  Royce,  42  Iowa  406; 
State  V.  Cainan,  94  N.  Car.  880. 

6.  Barney  v.  Washington  City,  i 
Cranch  (C.  C.)  248. 

Where  the  Marshal  Assists  the  Mayor 
in  the  case,  the  fact  that  the  former 
made  the  complaint  and  arrested  the 
defendant  upon  a  warrant  for  violation 
of  an  ordinance,  did  not  disqualify  him 
from  performing  his  duties  as  marshal 
before  and  during  the  trial  of  the  prose- 
cution. Mineral  City  v.  Render,  51 
Ohio  St.  122. 

6.  Exp.  Reed,  4  Cranch  (C.  C.)  582; 
Hoyer  v.  Mascoutah,  59  111.  137;  Clev- 
enger  v.  Rushville,  90  Ind.  258;  Good- 
rich V.  Brown,  30  Iowa  291;  Wilming- 
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Circuit  Courts.  —  In  Indiana  Circuit  Courts  have  jurisdiction  of 
actions  for  the  recovery  of  a  penalty  for  the  violation  of  a  town 
ordinance,  such  jurisdiction  being  concurrent  with  that  of  justices 
of  the  peace.*  * 

The  Supreme  Court  is  not  only  without  such  authority,  but  it  cannot 
even  fix  the  amount  of  the  judgment,  when  the  record  presents 
an  agreed  state  of  facts,  such  power  belonging  to  the  trial  court 
alone,* 

Oflfenses" Committed  by  Nonresidents.  —  The  jurisdiction  of  courts  over 
parties  extends  not  only  to  residents  of  the  town  or  city,  but  also 
to  such  nonresidents  as,  coming  within  its  limits,  commit  viola- 
tions of  its  ordinances.' 

Jurisdictional  Amount.  —  Where  the  complaint  charges,  not  a  single 
breach  of  the  ordinance,  but  generally  a  violation  of  its  provisions, 
the  court  may  hear  and  determine  any  number  of  offenses  for  a 
breach  of  that  ordinance  so  that  the  aggregate  amount  will  not 
exceed  the  amount  of  the  court's  jurisdiction."* 

Eepeal  of  Ordinance  Pending  Prosecution.  —  The  repeal  of  an  ordinance 
pending  a  prosecution  under  it  divests  the  court  of  its  jurisdiction 
and  renders  it  necessary  to  dismiss  the  cause  and  discharge  the 
defendant,*  unless  there  is  a  clause  in  the  repealing  act  saving 
prosecutions  pending  at  the  time  of  its  enactment.® 

2.  Venue.  —  Municipal  courts,  or  other  courts  when  exercising 
the  powers  of  such,  cannot  sit  outside  the  bounds  of  the  corpora- 
tion to  try  causes  arising  under  municipal  ordinances.' 

A  Change  of  Venue,  being  unknown  to  the  common  law,  can  only 
be  allowed  where  the  statute  directs,  and  then  only  in  the  manner 
prescribed.®     In  one  state  a  change  of  venue,  or  more  properly 

ton  V.  Davis,  63   N.  Car.  582;  Edenton  (N.  Y.  Supreme  Ct.)  481;    Wilmington 

V.    Wool,    65    N.    Car.    379;     State    v.  v.  Roby,  8  I  red.  L.  (N.  Car.)  250.     See 

Wood,  94  N.  Car.  855;  Greeley  z*.  Pas-  also   Pierce   v.    Bartrum,    Cowp.    269; 

saic,  42   N.  J.   L.  87,  429;    Hershoff  v.  Buffalo  v.  Webster,   10  Wend.   (N.  Y.) 

Treasurer,   43    N.    J.    L.    139;    Smith  99. 

V.  Treasurer,  53  N.  J.  L.  329;  Walker  v.  Animals  Bunning  at  Large.  —  In  Whit- 

Cruikshank,  2  Hill  (N.  Y.)  296;  Phila-  field   v.  Longest,  6    Ired.  L.  (N.  Car.) 

delphia  v.  Duncan,  4  Phila.  (Pa.)   145,  268,    it   was   held    that    an    ordinance 

17    Leg.    Int.    (Pa.)   373;    Boscobel    v.  against  hogs  running  at  large  operates 

Bugbee,  41  Wis.  59.  as  well  against  nonresidents  who  suffer 

In  Louisiana  a  justice  of  the  peace  is  their  hogs  to  run  within  the  limits  of 

without  jurisdiction   to  enforce  a  pen-  the  town,  as  against  actual  residents, 

alty   of   a   fine  and   imprisonment   for  Distinguishing  Plymouth  v.  Pettijohn, 

violation    of    a    municipal    ordinance.  4  Dev.  L.  (N.  Car.)  591. 

State  V.  Carreau,  45  La.  Ann.  1446.  4.  Hensoldt    v.    Petersburg,    63    111. 

1.  Brookville  v.  Gagle,  73  Ind.   117;  iii;  Byars  -•.  Mt.  Vernon,  77  111.  467. 
Redden  v.  Covington,  29  Ind.  119.  6.  Spears  v.  Modoc  County,  loi  Cal. 

2.  Chicago  v.  Enright,  27  111.  App.  303;  Day  v.  Clinton,  6  111.  App.  476; 
560.  Naylor  v.  Galesburg,  56  111.  285. 

Superior  Courts  have   no  jurisdiction  6.  Kansas  City  v.  Clark,  68  Mo.  588; 

in  North   Carolina  of  prosecutions  for  Earnhart  v.  Lebanon,  5   Ohio  Cir.  Ct. 

violations  of  town   ordinances.     State  Rep.  578. 

V.    White,    76    N.    Car.    15;     State   v.  7.  Hershoff  v.  Treasurer,  43  N.  J.  L. 

Threadgill,  76  N.  Car.  17.  139. 

3.  Reed   v.  People,  i   Park.  Cr.  Rep.  8.  Zelle   v.  McHenry,  51    Iowa   575. 
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speaking  transfer  of  the  cause,  from  a  mayor's  court  to  a  justice's 
court  has  been  allowed  on  the  ground  of  prejudice,*  but  a  change 
from  the  police  court  to  a  justice's  court  has  been  refused;* 
while  in  another  state,  a  change  from  the  police  justice  to  the 
nearest  justice  of  the  peace  was  allowed.^ 

Courts  of  Concurrent  Jurisdiction.  —  The  question  is,  when  an  applica- 
tion is  made  to  have  the  cause  transferred,  whether  the  courts 
have  concurrent  jurisdiction  in  the  matter.* 

IV.  Paeties  —  1.  In  General.  —  There  is  No  Uniform  Rule  as  to  the 
party  in  whose  name  actions  to  enforce  ordinances  must  be 
brought,  since  authority  to  sue  is  derived  either  from  some  gen- 
eral statute  or  specially  from  the  particular  charter  provisions  of 
the  municipality.  Where  a  proceeding  is  specially  directed  to  be 
conducted  in  a  certain  name  and  manner,  it  is  error  to  proceed 
differently.* 

2.  Prosecution  in  Corporate  Name,  —  It  most  frequently  happens 
that  the  prosecution  must  be  conducted  in  the  corporate  name  of 
the  town  or  city.® 

A  Provision  of  the  Constitution  that  "all  prosecutions  shall  be  con- 
ducted in  the  name  and  by  authority  of  the  state,"  does  not  apply 
to  prosecutions  for  violations  of  ordinances,  which  may  properly 
under  the  charter  run  in  the  corporate  name.'' 


See  generally  article  Change  of  Venue, 
vol.  4,  p.  373. 

1.  In  Finch  v.  Marvin,  46  Iowa  386, 
Adams,  J.,  said:  "  We  are  of  the  opin- 
ion, therefore,  that  as  a  mayor  has 
jurisdiction  concurrent  with  that  of  a 
justice  of  the  peace  within  the  city  or 
incorporated  town,  a  change  of  venue 
may  be  taken  from  his  court  [on  the 
ground  of  his  prejudice]  to  that  of  a 
justice." 

2.  Zelle  V.  McHenry,  51  Iowa  572. 

3.  In  Washington  a  change  of  venue 
will  lie  under  the  statutes  from  a  police 
justice  of  a  city  of  the  third  class  to  the 
next  nearest  justice  of  the  peace  in  the 
same  city,  upon  filing  a  proper  affidavit. 
Puyallup  V.  Snyder,  13  Wash.  572. 

4.  Finch  v.  Marvin,  46  Iowa  386. 

5.  Powers  v.  Decatur,  54  Ala.  214; 
Williamson  v.  Com.,  4  B.  Mon.  (Ky  ) 
146. 

6.  Furhman  v.  Huntsville,  54  Ala. 
263,  Columbus  V.  Arnold,  30  Ga.  517; 
Chicago  V.  Kenney,  35  111.  App.  57; 
Israel  v.  Jacksonville,  2  111.  290;  Lew- 
iston  V.  Proctor,  27  111.  414;  Havana  v. 
Biggs,  58  111.  483;  Davenport  v.  Bird, 
34  Iowa  524;  State  v.  King,  37  Iowa 
462;  Centerville  v.  Miller,  51  Iowa  712; 
Emporia  v.  Volmer,  12  Kan.  622; 
Cooper  w.  People,  41  Mich.  403;  Web- 
ster V.   Lansing,  47   Mich.   192;  Ex  p. 


Hollwedell,  74  Mo.  395;  Greely  v.  Pas- 
saic, 42  N.  J.  l^.^iq;  Borough  t/.  Hoag- 
land,  3  Pa.  Co.  Ct.  Rep.  283;  Charleston 
V.  Oliver,  16  S.  Car.  47;  Sparta  v. 
Lewis,  gi  Tenn.  370;  Smith  v.  Marston, 
5  Tex.  426;  Spokane  v.  Robison,  6 
Wash.  547;  Oshkosh  v.  Schwartz,  55 
Wis.  483. 

Name  Conferred  by  Charter.  —  A  munic- 
ipal corporation  must  sue  in  the  cor- 
porate name  conferred  by  charter,  and 
not  otherwise.  Powers  v.  Decatur,  54 
Ala.  214.  See  also  article  Municipal 
Corporations. 

The  warrant  cannot  require  the  de- 
fendant to  answer  to  the  "  corpora- 
tion," but  must  name  the  plaintiff  by 
its  corporate  name.  Barney  v.  Wash- 
ington City,  I  Cranch  (C.  C.)  248. 

7.  Davenport  v.  Bird,  34  Iowa  524; 
Emporia  v.  Volmer,  12  Kan.  622;  Wil- 
liamson V.  Com.,  4  B.  Mon.  (Ky.)  146; 
Alexander  v.  Greenville,  54  Miss.  659; 
Spokane  v.  Robison,  6  Wash.  547;  Ex 
p.  Boland,  11  Tex.  App.  159;  Bautsch 
V.  Galveston,  27  Tex.  App.  342. 

A  Municipal  Corporation  De  Facto  as 
well  as  a  corporation  de  jure  can  main- 
tain an  action  for  a  penalty.  Hamilton 
V.  Carthage,  24.  111.  22. 

Offense  under  General  Law,  although 
the  ordinance  prohibits  an  act  made  a 
misdemeanor  by  the  general  law  of  the 
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Proseontion  in  Name  of  State  Harmless  Error.  —  The  objection  that  the 
prosecution  is  in  the  name  of  the  state  is  technical  and  does  not 
involve  the  substantial  rights  of  the  defendant,  and  the  judgment 
will  not  be  reversed  on  appeal  for  such  error.* 

Corporate  Officer  as  Plaintiff.  —  Where  the  statute  provides  that  fines 
and  forfeitures  incurred  under  an  ordinance  shall  inure  to  the  use 
of  the  municipal  corporation  and  may  be  recovered  by  complaint 
in  the  name  of  the  treasurer,  he  only  is  the  proper  party  plaintiff.* 

3.  Prosecution  in  Name  of  State.  —  In  many  instances  the  prose- 
cution is  conducted  in  the  name  of  the  state.^  When  the  action 
is  considered  criminal,  some  courts  hold  that  it  must  necessarily 
be  prosecuted  in  the  name  of  the  state,*  but  this  view  is  not  taken 


state,  yet  the  municipality  may  main- 
tain a  proceeding  in  its  own  name  to 
collect  a  fine  for  a  violation  thereof. 
Plattsburg  v.  Trimble,  46  Mo.  App. 
459;  De  Soto  V.  Brown,  44  Mo.  App. 
148. 

1.  State  V.  King,  37  Iowa  462. 
Prosecution    Improperly    Instituted    in 

Name  of  Corporation.  —  It  has  been  held 
in  a  case  in  which  it  was  decided  that 
the  prosecution  should  have  been,  un- 
der the  peculiar  provisions  of  the  stat- 
ute, in  the  name  of  the  people,  that  it 
was  immaterial  that  the  cause  was 
docketed  in  the  justice's  court  in  the 
name  of  the  municipal  corporation,  the 
error  having  been  corrected  on  appeal 
to  the  circuit  court,  by  there  docketing 
the  cause  in  the  name  of  the  people. 
People  V.  Vinton,  82  Mich.  39,  in  which 
case  the  justice  docketed  the  case  as 
"  The  Village  of  Sparta  v.  Porter  Vin- 
ton." It  was  held  that  it  would  have 
been  lawful  for  hira  to  docket  it  as 
"  The  People  of  the  State  of  Mich- 
igan V.  Porter  Vinton,"  and  the  case 
having  been  so  docketed  in  the  Circuit 
Court,  it  was  treated  as  one  com- 
menced aiid  prosecuted  from  the  be- 
ginning in  the  name  of  the  people  of 
the  state  of  Michigan. 

In  Faribault  v.  Wilson,  34  Minn. 
254,  the  complaint  was  in  proper  form 
and  the  warrant  ran  in  the  name  of  the 
state,  but  in  the  subsequent  papers  and 
in  the  record  of  the  justice  the  proceed- 
ing was  entitled  in  the  name  of  the 
city.  It  was  held  that  this  was  a  mere 
irregularity,  which  might  be  disre- 
garded, even  if  the  proceeding  were 
deemed  a  criminal  prosecution. 

2.  Com.  V.  Fahey,  5  Cush.  (Mass.) 
408,  in  which  case  it  was  held  that  the 
statute  was  mandatory  and  not  per- 
missive and  excluded  other  modes  of 
prosecution. 


Prosecution  in  Name  of  Treasurer  In- 
stead of  Corporation.  —  The  fact  that 
summary  proceedings  before  a  magis- 
trate for  violation  of  a  city  ordinance 
appear  to  be  prosecuted  in  the  name  of 
the  city  treasurer,  instead  of  the  cor- 
porate name,  is  not  a  fatal  objection. 
Hershoff  v.  Treasurer,  45  N.  J.  L. 
288. 

3.  Pillsbury  v.  Brown,  47  Cal.  478; 
State  V.  King,  37  Iowa  462;  People  v. 
Vinton,  82  Mich.  39;  State  v.  Robit- 
shek,  60  Minn.  123;  Brown  ville  v. 
Cook,  4  Neb.  103;  Information  against 
Oliver,  21  S.  Car.  322;  State  v.  Foun- 
tain, 14  Wash.  236. 

'Wliere  the  Charter  of  a  Village  Fails  to 
Provide  for  the  style  of  process  issued 
to  enforce  its  ordinances,  but  provides 
that  the  village  shall  in  all  things  not 
otherwise  provided  for  in  the  charter 
be  governed  and  its  powers  and  duties 
be  defined  by  the  general  law  for  the 
incorporation  of  villages,  a  warrant  for 
the  arrest  of  an  alleged  violator  of  a 
village  ordinance  may  properly  run  in 
the  name  of  the  people  of  Michigan,  as 
provided  by  How.  Stat.,  §  2839.  Vicks- 
burg  V.  Briggs,  85  Mich.  502. 

4.  People  V.  Vinton,  82  Mich.  39; 
Brownville  v.  Cook,  4  Neb.  103. 

California.  —  In  Santa  Barbara  v. 
Sherman,  61  Cal.  57,  the  complaint  de- 
manded that  the  defendants  should  be 
adjudged  guilty  of  violating  the  ordi- 
nance and  punished  by  fine  and  im- 
prisonment. It  was  held  that  the 
action  was  in  no  sense  a  civil  action, 
and  should  have  been  prosecuted  in  the 
name  of  the  people. 

Vermont.  —  In  State  v.  Soragan,  40 
Vt.  455,  it  was  held  that  the  proceeding 
was  in  character  and  form  a  criminal 
prosecution,  and  should  have  been  en- 
titled in  the  name  of  the  state  instead 
of  the  city. 
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by  some  courts.* 

V.  Process  —  Arrest  without  Warrant.  —  The  arrest  and  imprison- 
ment of  an  offender  by  a  policeman  without  warrant,  even  when 
the  act  was  committed  in  full  view,  have  been  adjudged  utterly 
without  sanction  of  law,  and  ground  for  dismissal  of  the  action, 
where  special  legislative  authority  for  such  a  proceeding  was 
wanting.* 

Summons,  Warrant,  or  Capias.  —  While  a  summons  is  usually  employed 
as  the  process  to  bring  a  defendant  into  court  where  the  action  is 
considered  civil,  and  while  a  warrant  or  capias,  commanding  the 
seizure  of  the  body,  is  used  as  a  rule  where  the  prosecution  is 
regarded  criminal,  still  this  distinction  is  by  no  means  uniformly 
observed.  The  summons,  warrant,  or  capias  are  indifferently  used 
or  authorized  in  some  states,  and  their  courts  hold  that  the 
character  of  the  action  is  not  affected  by  the  particular  process 
used  and  that  the  employment  of  a  warrant  or  capias  does  not 
render  a  prosecution  criminal  that  is  in  all  other  respects  civil.' 
On  the  other  hand,  some  courts  consider  the  action  necessarily 


1.  Faribault  v.  Wilson,  34  Minn.  254; 
State  V.  Newman,  96  Wis.  258. 

2.  Newark  v.  Murphy,  40  N.  J.  L. 
145;  Clark  V.  New  Brunswick,  43  N.  J. 
L.  175. 

Uissouri  —  When  Warrant  Unneces- 
sary. —  Under  sanction  of  the  general 
laws  an  arrest  for  an  offense  against 
the  ordinances  of  a  village  may  be 
made  by  the  marshal  without  a  war- 
rant, when  the  offense  is  committed  in 
his  presence,  and  in  such  cases  the 
offender  may  be  prosecuted  under  a 
charge  orally  preferred  by  the  marshal. 
Oran  v.  Bles,  52  Mo.  App.  509. 

3.  District  of  Columbia.  —  Barney  v. 
Washington  City,  i  Cranch  (C.  C.)  248. 

Illinois.  —  Alton  v.  Kirsch,  68  111.  261. 

Iowa. — Jaquith  v.  Royce,  42  Iowa 
406. 

Kentucky.  —  Lynch  v.  Com.,  (Ky. 
1896)  35  S.  W.  Rep.  264. 

Missouri.  —  Kansas  City  v.  O'Con- 
nor, 36  Mo.  App.  594;  Missouri  City  v. 
Hutchinson,  71  Mo.  46. 

New  Jersey.  —  Newark  z/.  Murphy,  40 
N.  J.  L.  145;  Clark  v.  New  Brunswick, 
43  N.  J.  L.  175;  Pell  V.  Newark,  49  N. 
j.  L.  594;  White  V.  Neptune  City,  56 
N.  J.  L.  222. 

Ohio.  —  Pope  V.  Cincinnati,  3  Ohio 
Cir.  Ct.  Rep.  497;  Mineral  City  i*.  Ren- 
der, 51  Ohio  St.  122. 

Pennsylvania.  —  Plymouth  Borough 
V.  Penkok,  7  Kulp  (Pa.)  loi ;  Pittston  v. 
Dimond,  7  Kulp  (Pa.)  431;  West  Pitts- 
ton  V.  Dymond,  8  Kulp  (Pa.)  12;  Ply- 
mouth V.  Williams,  8  Kulp  (Pa.)  167. 


Tennessee.  —  Bristol  v.  Burrow,  5  Lea 
(Tenn.)  128.   - 

Abolition  of  Imprisonment  for  Debt.  — 
Proceedings  to  recover  fines  under 
ordinances  may  be  by  action  of  debt  or 
suits  in  the  nature  thereof,  and  may  be 
commenced  by  writ  of  summons  or 
capias,  notwithstanding  the  Act  Pa., 
July  2,  1842,  abolishing  imprisonment 
for  debt  due  on  a  contract  expressed 
or  implied.  Borough  v.  Hoagland,  3 
Pa.  Co.  Ct.  Rep.  283. 

Character  of  Action  Not  Affected  by  Pro- 
cess.—  In  Knowles  v.  Wayne  City,  31 
111.  App.  475,  Green,  J.,  said:  "  The 
mode  adopted  to  bring  into  court  one 
charged  with  such  violation  of  an 
ordinance,  whether  it  be  by  summons 
or  warrant,  does  not  change  the  char- 
acter of  the  action."     It  is  still  civil. 

In  In  re  Miller,  44  Mo.  App.  127,  Rom- 
bauer,  P.  J.,  said;  "  That  proceedings 
by  municipal  corporations  in  this  state 
for  a  violation  of  their  ordinances  are 
to  be  governed  by  the  rules  applicable 
to  civil  proceedings,  has  been  fre- 
quently decided,  and  the  mere  fact  that 
the  statute  provides  that  in  cities  of  the 
fourth  class  the  original  writ  sha,ll  be  a 
capias,  instead  of  a  summons,  cannot 
of  itself  turn  a  proceeding,  civil  in  its 
character,  into  a  criminal  one." 

Voluntary  Appearance.  —  In  Ewbanks 
V.  Ashley,  36  111.  180,  Walker,  C.  J., 
said:  "  The  writ  should,  no  doubt, 
have  been  an  ordinary  summons,  in 
the  absence  of  some  provision  requiring 
a  capias,  but  as  plaintiff  in  error  was 
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criminal,  where  a  summons  or  warrant  *  or  a  complaint  and  war- 
rant *  are  provided  by  statute  as  the  first  process  in  the  suit. 
After  appeal  it  is  too  late  to  take  exceptions  for  the  first  time 
to  the  form  or  service  of  the  writ.' 

Appearance  and  Submission  to  Trial  will  confer  jurisdiction,*  but  irregu- 
larities are  usually  guarded  against  with  care.^ 

VI  The  Complaint  oe  Petition  —  1.  In  General.  —  Since  it  is 
the  constitutional  right  of  every  defendant  to  demand  the  nature 
of  the  cause  and  accusation  against  him  to  be  set  forth  with  suffi- 
cient precision  to  apprise  him  clearly  of  the  charge  made,  the 
proper  and  better  practice  requires  the  plaintiff  to  file  a  full  state- 
ment, so  that  all  questions  as  to  its  sufficiency  may  be  raised  in 
due  time  by  demurrer.®  Not  only  the  liability  of  the  defendant 
must  distinctly  appear  from  the  pleadings,''  but  also  the  right  of 


not  arrested  and  voluntarily  appeared, 
it  answered  the  purpose  of  a  summons, 
the  object  of  wliich  is  to  procure  the 
appearance  of  the  defendant.  But  even 
if  it  was  not  sufficient,  when  the  cause 
was  removed  to  the  circuit  court  no 
exceptions  could  be  taken  to  the  form 
or  service  of  the  writ." 

1.  Laws  N.  Y.,  1870,  c.  291,  tit.  8,  §  7, 
provide  that  the  first  process  in  a  suit 
by  a  village  for  a  penalty  under  its 
ordinances  shall  be  a  summons  or  war- 
rant and  that  in  default  of  payment 
imprisonment  may  be  imposed. 

In  People  v.  Van  Houten,  13  Misc. 
Rep.  (N.  Y.  Cl.  Sess.)  603,  it  was  held 
that  such  suit  is  criminal  or  quasi- 
criminal. 

2.  Vicksburgf.  Briggs,  85  Mich.  502; 
People  V.  Vinton,  82  Mich.  39;  North- 
ville  V.  Westfall,  75  Mich.  608. 

3.  Ewbanks  v.  Ashley,  36  111.  180; 
Alton  V.  Kirsch,  68  III.  261;  Byars  v. 
Mt.  Vernon,  77  111.  467." 

4.  Effect  of  Appearance.  —  Where  a 
suit  for  violation  of  a  city  ordinance, 
brought  before  one  justice  of  the  peace, 
is  tried  before  another,  and  defendant 
appears  and  goes  to  trial,  it  will  not 
matter  how  the  case  came  before  the 
latter  justice,  as  appearance  gives  juris- 
diction of  defendant's  person.  Wig- 
gins V.  Chicago,  68  111.  372. 

The  Fact  that  No  Return  Was  Made 
upon  a  warrant  for  breach  of  a  city 
ordinance  does  not  oust  jurisdiction 
where  cured  by  voluntary  appearance 
and  submission  to  trial  of  defendant. 
Pope  V.  Cincinnati,  3  Ohio  Cir.  Ct. 
Rep.  497- 

5.  A  Summary  Arrest  under  a  state 
statute  (N.  J.  L.  1885,  p.  247),  of  one 
peddling  without    a  license,   will   not 


confer  jurisdiction  to  impose  a  fine 
under  a  city  ordinance,  the  procedure 
under  the  charter  not  having  been  com- 
plied with.  Pell  V.  Newark,  49  N.  J. 
L-  594- 

Variance  Between  Siunmons  and  Com- 
plaint.—  W^hen  the  summons  refers  to 
one  section  of  an  ordinance  and  the 
complaint  to  another,  the  court  is  with- 
out complete  jurisdiction  to  try  de- 
fendant for  breach  of  either  section, 
but  where  the  acts  charged  were 
against  a  section  other  than  that  re- 
ferred to  in  the  complaint  and  sum- 
mons, then  the  justice  of  the  peace 
does  not  lose  jurisdiction.  White  v. 
Neptune  City,  56  N.  J.  L.  222. 

6.  Ganaway  v.  Mobile,  21  Ala.  577; 
Camden  v.  Bloch,  65  Ala.  236;  Mis- 
souri City  V.  Hutchinson,  71  Mo.  46; 
White  V.  Neptune  City,  56  N.  J.  L. 
222;  Fink  v.  Milwaukee,  17  Wis.  26. 

7.  Giardina  v.  Greenville,  70  Miss. 
896;  Stuyvesant  v.  New  York,  7  Cow. 
(N.  Y.)  608. 

Requisite  Definiteness  and  Certainty.  — 
An  indictment  under  an  ordinance 
must  not  only  state  all  the  facts  which 
constitute  the  offense  intended  to  be 
charged,  but  do  so  with  such  certainty 
and  precision  that  the  defendant  may 
judge  whether  they  constitute  an  in- 
dictable offense  or  not,  and  may  demur 
or  plead  accordingly.  Fink  v.  Mil- 
waukee, 17  Wis.  26. 

A  complaint  charging  a  person  as  an 
"  omnibus  agent,"  with  conduct  for- 
bidden to  such  agent,  when  acting  as 
a  porter  or  runner  for  a  hotel,  which 
does  not  aver  that  defendant  was  then 
acting  in  such  capacity,  is  loo  defective 
to  support  a  conviction.  Napman  v. 
Peop'e,  19  Mich.  352. 
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the  plaintiff  to  sue  for  the  penalty.* 

2.  Allegations  as  to  Ordinance  —  a.  Necessity  to  Plead 
Ordinance  —  in  Municipal  courts.  —  It  seems  that  it  is  not  necessary 
to  plead  the  ordinance  in  proceedings  in  municipal  courts,  since 
such  courts  will  take  judicial  notice  of  ordinances  on  the  ground 
that  they  are  peculiarly  the  laws  of  the  forum.* 

In  other  Courts.  —  It  is  a  well-established  principle  of  law  that 
state  courts  of  general  jurisdiction  will  not  take  judicial  notice  of 
private  acts  such  as  ordinances,  especially  where  the  action,  which 
is  based  on  the  ordinance,  is  filed  in  such  courts  in  the  first 
instance.*  Even  where  a  city  charter  provides  that  "all  courts 
in  this  state  shall  take  judicial  knowledge  "  of  its  ordinances,  the 
authority  is  questioned,*  yet  other  courts  sustain  such  statutes.' 

General  Laws  of  Incorporation. —  However,  judicial  notice  will  be 
taken  of  the  general  laws  of  incorporation  of  cities  and  towns  and 
also  of  particular  charters  when  declared  public  acts  by  the 
legislature.*' 

On  Appeal  from  Municipal  Courts.  —  It  being  the  rule  that  state  COUrtS 
will  not  take  judicial  notice  of  ordinances,  the  ordinance  must 
appear  in  the  record  on  appeal,  and  it  is  necessary  to  plead  the 
ordinance  in  municipal  courts  in  order  to  prepare  the  record 
properly  for  review  in  the  appellate  court,  when  an  appeal  is 
taken.  Such  seems  to  be  the  view  of  the  great  weight  of 
authority.''     Yet  against  this  view  a  number  of  courts  hold  that 

1.  Case  V.  Mobile,  30  Ala.  538.  Colo.    534;    Greeley    v.    Hamman,    12 

2.  Exp.  Davis,  115  Cal.445;  Conboy     Colo.  94. 

V.  Iowa  City,  2  Iowa  go;  State  v.  Leiber,  Georgia.  —  Mayson  v.  Atlanta,  77  Ga. 

II  Iowa  408;  Laporte  City  v.  Goodfel-  663;  McDonald  v.  Lane,  80  Ga.  497. 

low,  47  Iowa  572;  Solomon  v.  Hughes,  Idaho, — People  v,  Buchanan,  i  Idaho 

24  Kan.  211;  O'Maliaz/.  Wentworth,  65  681. 

Me.  129;  Anderson  v.  O'Donnell,  29  S.  Illinois.  —  People  v.  Chicago,  27  111, 

Car.  355;  Wheeling  z/.  Black,  25  W.  Va.  App.  217. 

266;  Moundsville  v.  Velton,  35  W.  Va.  Indiana.  — Green  v.  Indianapolis,  22 

217.  Ind.   193. 

3.  McPherson  v.  Nichols,  48  Kan.  Iowa.  —  Garvin  w.  Wells,  8  Iowa  286; 
430,  in  which  case  the  court  said:  "  In  Goodrich  v.  Brown,  30  Iowa  291. 

no  case  brought  originally  in  any  court  Kentucky.  —  Lucker  v.  Com.,  4  Bush 

except  a  city  court  can  the  court  take  (Ky.)  440. 

judicial  notice  of  city  ordinances,  but  Louisiana, — Hassard  v.  Municipality 

they  must  be  proved  as  facts  by  com-  No.  2,  7  La.  Ann.  495;  New  Orleans  v. 

petent   evidence."     Citing   12    Am.    &  Labatt,  33  La.  Ann.  107. 

Eng.  Encyc.  of  Law  (ist  ed.)  168.  Maine.  —  Lewiston    v.    Fairfield,   47 

4.  Pettit  V.  May,  34  Wis.  666.  Me.  481. 

5.  Brady  t/.  Page,  59  Cal.  56;  Butler  Maryland.  —  Central  Sav.  Bank  o. 
V.  Robinson,  75  Mo.  192.  Baltimore,   71   Md.    515;  Shanfelter  v. 

6.  Case    v.    Mobile,    30     Ala.     538;  Baltimore,  8o  Md.  483. 

Savannah  v.  Dickey,  33  Mo.  App.  522;  Michigan.  —  Richter   v.    Harper,    95 

State    V.     Merritt,     83    N.    Car.    677;  Mich.  221;  Gardner  v.   Detroit  St.    R. 

Janesville  v.  Milwaukee,  etc.,  R.  Co.,  Co.,  99  Mich.  182. 

7  Wis.  484.  Minnesota.  —  Winona   v.    Burke,    23 

7.  Alabama.  —  Case    v.    Mobile,     30  Minn.  254. 

Ala.   538;    Furhman  v.  Huntsville,   54        Missouri.  —  Keane   v.  Klausman,  21 

Ala.  263.  Mo.   App.  485;  Eyerman  v.  Payne,  28 

Colorado,  —  Garland   v.    Denver,    11     Mo.    App.    72;    Savannah    v,    Dickey, 
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when  an  appeal  is  taken  from  a  municipal  court,  which  always 
takes  judicial  notice  of  the  ordinances  of  its  jurisdiction,  such 
notice  should  also  be  taken  in  the  appellate  court.* 

b.  Requisite  Allegations  —  Necessity  to  set  Ont  Ordinance. — 
Some  cases  hold  that  the  ordinance,  or  at  least  the  provisions 
violated,  must  be  set  out  in  full  and  a  breach  averred.* 

Anthorities  Not  Beqniring  Ordinance  to  Be  Set  Oat  in  Full.  —  The  great 
weight  of  authority  holds  that  it  is  sufficient  to  refer  to  the 
ordinance  ' '  by  its  date  and  purpose, "  "  by  its  title  and  the  number 
of  the  section  violated,"  "by  its  substance,"  or,  in  a  general  way, 
with  a  degree  of  precision  sufficiently  direct  to  identify  it ;  nor  is 
it  necessary  to  set  out  the  ordinance  in  totidem  verbis.'^ 


33  Mo.  App.  522;  Cox  V.  St.  Louis,  11 
Mo.  431;  Mooney  v.  Kennett,  19  Mo. 
551;  State  V.  Sherman,  42  Mo.  210. 

Ne~iV  York.  —  Porter  v.  Waring,  69 
N.  Y.  250;  Harker  v.  New  York,  17 
Wend.  (N.  Y.)  199;  Palmer  z/.  Aldridge, 
16  Barb.  (N.  Y.)  131. 

Pennsylvania.  —  Com.  v.  Chittenden, 
13  Pa,  Co.  Ct.  Rep.  362. 

South  Carolina.  —  Charleston  v.  Ash- 
ley Phosphate  Co.,  34  S.  Car.  541. 

Texas.  —  Austin  v.  Walton,  68  Tex. 

507. 

Vermont.  —  State  v.  Soragan,  40  Vt. 
450. 

Pleading  By-law  Solely  for  the  Purpose 
of  Appeal.  —  In  Green  v.  Indianapolis, 
22  Ind.  192,  Perkins,  J.,  said:  "  If 
there  was  no  appeal  from  the  judg- 
ment of  the  mayor  in  these  cases,  it 
might  well  be  that  by-laws  should  not 
be  set  out,  but  should  be  judicially  no- 
ticed by  the  mayor." 

1.  Downing  v.  Miltonvale,  36  Kan. 
740;  March  v.  Com.,  12  B.  Mon.  (Ky.) 
25;  Mounds ville  v.  Velton,  35  W.  Va. 
217. 

Appeal  from  Police  Court  to  District 
Court.  —  In  Solomon  v.  Hughes,  24  Kan. 
211,  Valentine,  J.,  said:  "  We  suppose 
that  it  will  be  admitted  that  the  police 
judge,  who  was  an  ofijcer  of  said  city, 
and  the  one  before  whom  the  case  was 
originally  prosecuted,  could  not  only 
take  judicial  notice  of  the  incorporation 
of  his  own  city  and  of  the  existence  and 
substance  of  its  ordinances,  but  that  it 
was  his  imperative  duty  to  do  so,  and 
when  the  case  was  taken  on  appeal 
from  the  police  judge  to  the  district 
court,  we  think  it  was  not  only  within 
the  power,  but  it  was  also  the  duty,  of 
the  district  court  to  try  the  case  in  the 
same  manner  that  it  should  have  been 
tried  before  the  police  judge." 

2.  Ganaway  v.  Mobile,  21  Ala.  577; 


Case  V.  Mobile,  30  Ala.  538;  Babbitt  v. 
Woolley,  3  Bush  (Ky.)  703;  Stephens 
V.  Guthrie,  4  Bush  (Ky.)  462;  Shanfel- 
ter  z/.  Baltimore,  SoMd.  483;  St.  Louis z/. 
Stoddard,  15  Mo.  App.  173;  People  v. 
Justices,  12  Hun  (N.  Y.)  65;  Harker 
V.  New  York,  17  Wend.  (N.  Y.)  199; 
Greensboro  v.  Shields,  78  N.  Car,  417; 
Hendersonville  v.  McMinn,  82  N.  Car. 
532;  Pomeroy  v.  Lappeus,  9  Oregon 
363;  Nodine  v.  Union,  13  Oregon  587; 
Cunningham  v.  Berry,  17  Oregon  622. 

Filing  Copy  of  Ordinance.  —  In  Indiana 
it  has  been  held  necessary  to  file  a  copy 
of  the  ordinance  as  a  part  of  the  com- 
plaint. Green  v.  Indianapolis,  22  Ind. 
192. 

Maine.  —  Complaints  made  to  the 
municipal  court  of  the  city  of  Portland 
need  not  contain  a  recital  of  the  city 
by-laws  on  which  they  are  founded. 
O'Malia  v.  Wentworth,  65  Me,  129. 

3.  Alabama.  —  Goldthwaite  v.  Mont- 
gomery, 50  Ala.  486. 

California.  —  Ex  p.  Lane,  76  Cal. 
587;  Amestoy  v.  Electric  Rapid  Tran- 
sit Co.,  95  Cal.  311. 

Colorado.  —  Durango  v.  Reinsberg, 
16  Colo.  327. 

District  of  Columbia.  —  Boothe  v. 
Georgetown,  2  Cranch  (C.  C.)  356, 

Georgia.  —  Phillips  v.  Atlanta,  78  Ga, 

773- 

Indiana.  —  Green  v.  Indianapolis,  25 
Ind.  490;  Whitson  v.  Franklin,  34  Ind. 
392;  Huntington  v.  Pease,  56  Ind.  305; 
Huntington  v.  Cheesbro,  57  Ind.  74; 
Goshen  v.  Kern,  63  Ind.  468;  Brook- 
ville  V.  Gagle,  73  Ind.  117;  Auburn  v. 
Eldridge,  77  Ind.  126;  Hasty  v.  Hunt- 
ington, 105  Ind.  540;  Clevenger  v. 
Rushville,  90  Ind.  258;  Frankfort  v. 
Aughe,  114  Ind.  77;  Wagner  v.  Gar- 
rett, 118  Ind.  114;  Elkhart  v.  Calvert, 
126  Ind.  6. 

Kansas.  —  West     r.    Columbus,     20 
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Objections  Must  Be  Made  Before  Trial.  —  Pleading  the  substance  and 
effect  of  ordinances  is  sufficient  against  objections  made  either  at 
or  after  trial.  * 

Where  Two  or  More  Sections  of  the  ordinance  taken  together 
denounce  the  offense,  and  neither  one  of  the  sections  by  itself 
creates  an  offense  for  which  an  action  can  be  maintained,  the 
complaint  should  refer  to  each.* 

Violation  of  Ordinance  Belied  On  as  Negligence.  —  It  is  of  course  unneces- 
sary to  plead  the  ordinance  when  the  action  is  not  founded  upon 
it,  but  nevertheless  in  such  cases  it  is,  in  some  jurisdictions, 
admitted  in  evidence  on  the  question  of  negligence.' 

Authority  to  Pass  Ordinance.  —  Since  courts  take  judicial  notice  of 
general  laws,  it  is  not  necessary  to  aver  authority  in  a  municipal 
corporation  to  pass  ordinances  when  the  municipal  corporation  is 
organized  under  the  general  laws  or  a  special  statute  declared  to 
be  a  public  act ;  *  but  it  is  otherwise  where  the  statute  of  organ- 


Kan.  633;  Emporia  v.  Volmer,  12  Kan. 
622. 

Maine.  —  Lewiston  v.  Fairfield,  47 
Me.  481. 

Massachusetts.  —  Com.  v.  Derby,  162 
Mass.  183;  Com.  v.  Odenweller,  156 
Mass.  234. 

Michigan.  —  Vicksburg  v.  Bxiggs,  85 
Mich.  502. 

Minnesota.  —  Faribault  v.  Wilson,  34 
Minn.  254;  Mankato  v.  Arnold,  36 
Minn.  62. 

Missouri.  —  Apitz  v.  Missouri  Pac. 
R.  Co.,  17  Mo.  App.  419;  Salisbury  v. 
Patterson,  24  Mo.  App.  169;  Heman  v. 
Payne,  27  Mo.  App.  481;  Eyerman 
V.  Payne,  28  Mo.  App.  72;  Lamar  v. 
Hewitt,  60  Mo.  App.  314:  State  v. 
Sherman,  42  Mo.  210;  State  v.  Baker, 
74  Mo.  394;  St.  Louis  V.  Weitzel,  130 
Mo.  600. 

Montana.  —  Miles  City  v.  Red  Kern, 
12  Mont.  119. 

New  Jersey.  —  Keeler  v.  Milledge, 
24  N.  J.  L.  142;  Kip  V.  Paterson,  26 
N.  J.  L.  298;  State  v.  Cadwalader, 
36  N.  J.  L.  283;  Meyer  v.  Treasurer,  37 
N.J.  L.  160;  White  v.  Neptune  City,  56 
N.  J.  L.  222. 

New  York.  —  Stuyvesant  v.  New 
York,  7  Cow.  (N.  Y.)  608;  People  v. 
New  York,  7  How.  Pr.  (N.  Y.  Supreme 
Ct.)  81;  New  York  v.  Eisler,  2  Civ. 
Pro.  Rep.  (N.  Y.  C.  PI.)  125;  New  York 
I'.Wood,  15  Daly  (N.  Y.)  341. 

North  Carolina.  —  Walts  v.  Scott,  2 
Dev.  L.  (N.  Car.)  i;  State  v.  Merritt, 
83  N.  Car.  677;  State  v.  Edens,  85  N. 
Car.  522;  State  v.  Cainan,  94  N.  Car. 
«8o. 


Oregon.  —  Woods  v.  Prineville,  19 
Oregon  108. 

South  Carolina. —  Charleston  v.  Chur, 
2  Bailey  L.  (S.  Car.)  164. 

Texas.  —  Austin  v.  Walton,  68  Tex. 

507.. 

Vermont.  —  Winooski  v.  Gokey,  49 
Vt.  282. 

Washington.  —  Spokane  v.  Robison, 
6  Wash.  547. 

Wisconsin.  —  Janesville  v.  Milwau- 
kee, etc.,  R.  Co.,  7  Wis.  484;  Fink  v. 
Milwaukee,  17  Wis.  26;  Oshkosh  v. 
Schwartz,  55  Wis.  483. 

A  Complaint  in  Police  Court  which  fully 
and  clearly  charges  the  acts  committed 
in  violation  of  the  ordinance  is  suffi- 
cient, although  no  part  of  the  ordinance 
is  copied  into  it,  and  no  express  refer- 
ence is  made  thereto  by  date,  number, 
or  otherwise.  West  v.  Columbus,  20 
Kan.  633. 

1.  Moberly  v.  Hogan,  131  Mo.  19. 

2.  Whitson  v.  Franklin,  34  Ind.  392, 
citing  Kenrick  v.  U.  S.,  i  Gall.  (U.  S.) 
268. 

3.  Riley  v.  Wabash,  etc.,  R.  Co.,  18 
Mo.  App.  385;  Judd  V.  Wabash,  etc., 
R.  Co.,  23  Mo.  App.  56;  Kansas  City 
V.  Johnson,  78  Mo.  661 ;  Robertson  v. 
Wabash,  etc.,  R.  Co.,  84  Mo.  119. 

Authority  of  City  under  Ordinance  to  Do 
Act.  —  An  allegation  that  a  city  "  raised 
the  grade  "  is  equivalent  to  an  allega- 
tion that  it  was  done  under  authority 
of  an  ordinance,  since  only  in  this  way 
could  the  city  act.  Werth  v.  Spring- 
field, 78  Mo.  107. 

4.  Ex  p.  Casinello,  62  Cal.  538; 
Bowie   V.    Kansas   City,    51    Mo.   454; 
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ization  is  both  special  and  private,  in  which  case  the  act  of 
assembly  or  charter  of  incorporation  must  be  set  out  in  the  com- 
plaint or  in  other  respects  properly  pleaded.* 

Alleging  Enactment.  —  The  fact  of  the  enactment  of  the  ordinance 
by  an  authorized  body  must  be  alleged,  without,  however,  recit- 
ing in  detail  the  steps  preliminary  to  its  passage.* 

Jurisdictional  Facts,  —  It  would  seem  that  it  is  necessary  to  recite 
such  steps  prehminary  to  enactment,  when  they  constitute  juris- 
dictional facts  in  proceedings  wherein  the  jurisdiction  is  special 
and  limited.^ 

Alleging  Authority  to  Enforce  Payment.  —  Unless  a  direct  averment  is 
made,  showing  a  provision  in  an  ordinance  authorizing  the 
enforcement  of  payment  of  a  license  tax,  a  complaint  to  enforce 
such  payment    is    insufficient,  in    the   absence  of  an  allegation 


Hopkins  v.  Kansas  City,  etc.,  R.  Co., 
79  Mo.  98;  Janesville  v.  Milwaukee, 
etc.,  R.  Co.,  7  Wis.  484. 

By  Whom  By-law  Was  Enacted.  —  In 
Hardenbrook  v.  Ligonier,  95  Ind.  71, 
Elliott,  J.,  said:  "  It  is  sufficient  to 
aver  that  the  ordinance  was  adopted  by 
the  trustees,  without  showing  the  man- 
ner of  their  election.  The  law  confers 
upon  the  trustees  authority  to  enact 
by-laws,  and  it  is  only  necessary  to 
allege  that  the  ordinance  was  enacted 
by  them.  Where  the  pleader  names 
the  body  by  whom  the  ordinance  was 
adopted,  the  court  will,  as  matter  of 
law,  determine  whether  the  body  pos- 
sessed the  requisite  authority.  The 
complaint  must  state  by  what  munici- 
pal officers  the  by-law  was  enacted,  and 
the  court  will  ascertain  and  decide 
whether  the  statute  invested  that  body 
with  the  authority  which  it  assumed  to 
exercise. " 

1.  Washington  v.  Frank,  i  Jones  L. 
(N.  Car.)  436;  Apitz  v.  Missouri  Pae. 
R.  Co.,  17  Mo.  App.  420;  Wisdom  v. 
Wabash,  etc.,  R.  Co.,  19  Mo.  App.  324; 
Butler  V.  Robinson,  75  Mo.  192.  And 
see  State  v.  Merritt,  83  N.  Car.  677. 

2.  Santa  Barbara  v.  Sherman,  61 
Cal.  57;  Brookville  v.  Gagle,  73  Ind. 
117;  Hardenbrook  v.  Ligonier,  95  Ind. 
71;  Vinson  v.  Monticello,  118  Ind.  103; 
Wagner  v.  Garrett,  118  Ind.  114; 
March  v.  Com.,  12  B.  Mon.  (Ky.)  29; 
Eyerman  v.  Payne,  28  Mo.  App. 
72:  Kansas  City  v.  Johnson,  78  Mo. 
662;  St.  Louis  V.  Gleason,  8g  Mo.  67; 
Becker  v.  Washington,  94  Mo.  375; 
State  V.  Merritt,  83  N.  Car.  677;  Cun- 
ningham V.  Berry,  17  Oregon  622; 
Winooski  v.  Gokey,  49  Vt.  282. 

Approved   Averment.  —  An    averment 


that  an  ordinance  was  "duly  passed 
and  adopted"  is  a  sufficient  statement 
that  everything  necessary  to  be  done 
by  the  city  council  to  give  it  legal 
effect  had  been  done.  Los  Angeles  v. 
Waldron,  65  Cal.  283. 

Allegation  in  Express  Words  Unneces- 
sary.—  An  information  for  the  breach 
of  an  ordinance  which  fails  to  state  in 
express  words  what  city  ur  town  passed 
the  ordinance  is  yet  sufficient,  when 
any  one  of  ordinary  understanding, 
upon  reading  the  information,  would 
have  no  doubt  upon  that  point;  the 
rule  being  that  the  same  strictness  is 
not  required  in  an  information  for  vio- 
lation of  an  ordinance  as  in  an  indict- 
ment.    Bayard  v.  Baker,  76  Iowa  221. 

Legality  of  Ordinance,  —  In  enforcing 
a  town  ordinance,  its  passage  must  be 
made  to  appear,  and  its  legality  will 
then  be  determined  by  the  charter  and 
by  what  is  contained  in  such  ordi- 
nance. Woods  V.  Prineville,  19  Ore- 
gon 108. 

Contrary  to  and  in  Violation  of  an  Ordi- 
nance. —  An  averment  in  a  complaint 
that  a  sale  of  liquor  "  was  contrary  to 
and  in  violation  of  an  ordinance  of 
said  city,  entitled,  etc.,"  is  a  sufficient 
averment  of  the  existence  of  the  ordi- 
nance at  the  time  of  the  alleged  sale. 
Meyer  v.  Treasurer,  37  N.  J.  L.  160. 

3.  Heman  v.  Payne,  27  Mo.  App. 
481. 

Acts  Done  in  Pursuance  of  Ordinance.  — 
If  a  complaint  avers  an  act  which  can 
be  done  only  under  an  ordinance,  an 
allegation  that  it  was  done  by  the  cor- 
poration implies  that  it  was  done  in 
pursuance  of  an  ordinance.  Werth  v. 
Springfield,  78  Mo.  107;  Stewart  v. 
Clinton,  79  Mo.  603. 
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that   there  is  no  such  provision.^ 

Alleging  Necessity  for  Ordinance.  —  It  is  unnecessary  to  allege  in  an 
action  bottomed  on  an  ordinance  the  reasons  for  its  enactment  or 
the  exigency  out  of  which  it  grew.* 

Negativing  Exceptions.  —  A  complaint  which  does  not  allege  that 
the  charge  is  not  within  the  exceptions  allowed  by  an  ordinance, 
is  for  that  reason  fatally  defective.*  If  an  act  is  prohibited, 
except  when  permission  is  given  or  under  certain  conditions, 
these  facts  constitute  pure  matters  of  defense,  which  the  plaintiff 
need  not  show.* 

3.  Venue  —  Particular  Place  in  Municipality.  —  When  an  ordinance 
specifies  certain  places  in  a  municipal  corporation  within  which  it 
is  unlawful  to  commit  designated  acts,  it  must  be  alleged  specific- 
ally and  with  directness  that  the  act  was  committed  at  one  of 
the  prohibited  places,  an  allegation  that  the  act  was  committed 
within  the  city  being  insufficient.* 

Jurisdictional  Averments.  —  Every  process  and  complaint  for  viola- 
tion of  an  ordinance  should  show  on  its  face  the  usual  jurisdic- 
tional facts  authorizing  the  court  to  proceed,  but  a  direct 
averment  to  that  effect,  or  an  allegation  that  the  act  was  com- 
mitted within  the  city,  seems  unnecessary,  for  it  is  a  contradiction 


1.  Charleston  v.  Ashley  Phosphate 
Co.,  34  S.  Car.  541. 

2.  Cronin  v.  People,  82  N.  Y.  319; 
Coates  V.  New  York,  7  Cow.  (N.  Y.) 
585;  Stuyvesant  v.  New  York,  7  Cow. 
(N.  Y.)  607;  Trinity  Church  v.  Higgins, 
4  Robt.  (N.  Y.)  I. 

3.  Martinsville  v.  Frieze,  33  Ind.  507; 
Roberson  v.  Lambertville,  38  N.  J.  L. 
69;  Pope  V.  Cincinnati,  3  Ohio  Cir.  Ct. 
Rep.  497. 

But  in  Kansas  it  has  been  held  that 
the  complaint  in  a  prosecution  for  vio- 
lation of  a  city  ordinance  making  it 
punishable  for  pawnbrokers  not  to 
make  out  and  deliver  to  the  police 
department  a  record  of  property  pur- 
chased and  received  by  them  as  pawn- 
brokers need  not  negative  a  proviso  in 
such  ordinance,  distinct  from  and  sub- 
sequent to  the  clause  defining  the 
offense,  making  it  unnecessary  to 
furnish  a  description  of  property  pur- 
chased from  manufacturers  or  whole- 
sale dealers  having  an  established 
place  of  business,  or  of  property  pur- 
chased at  open  sale.  Kansas  City  v. 
Garnier,  57  Kan.  412. 

4.  Permission  to  Do  Acts.  —  Where  one 
is  prosecuted  for  violation  of  a  city  or- 
dinance prohibiting  the  erection  of  a 
slaughter-house  within  certain  limits, 
except  by  permission  of  the  city 
granted   by  ordinance,  it  is   not  neces- 


sary for  the  city  to  allege  or  prove  that 
defendant  had  no  such  permission. 
This  is  a  matter  of  defense,  and  the 
burden  of  showing  such  permission 
rests  upon  the  defendant.  St.  Louis 
V.  Howard,  119  Mo.  47. 

Obstruction  of  Street.  —  Where  an  ordi- 
nance of  the  city  of  Bridgeton  required 
that  no  person  should  be  allowed  to 
place  any  boxes,  barrels,  cordwood,  or 
any  other  obstruction  in  any  street,  in 
front  of  his  residence  or  place  of  busi- 
ness, or  suffer  the  same  to  remain 
there,  —  with  a  proviso,  that  if  public 
transit  be  not  thereby  interrupted, 
seven  days  shall  be  allowed  for  remov- 
ing said  obstruction, — it  was  held  in 
a  suit  brought  to  recover  a  penalty  for 
violation  of  this  ordinance,  that  it  is 
only  necessary  to  set  out  in  the  decla- 
ration the  offense  or  thing  prohibited, 
and  that  the  subsequent  clause  or  pro- 
viso contains  mere  matter  of  excuse, 
of  which  defendant  must  avail  himself 
as  matter  of  defense.  McGear  v. 
Woodruff,  33  N.  J.  L.  213. 

6.  Bayard  v.  Baker,  76  Iowa  221; 
Anderson  v.  Camden,  52  N.  J.  L.  289; 
Barton  v.  La  Grande,  17  Oregon 
577;  Philadelphia  v.  Hughes,  4  Phila. 
(Pa.)  148,  17  Leg.  Int.  (Pa.)  381.  And 
see  Philadelphia  v.  Mason,  4  Dall. 
(Pa.)  266,  Philadelphia  v.  Nell,  3 
Yeates  (Pa.)  475. 
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of  terms  to  charge  that  an  ordinance  of  a  municipal  corporation 
was  violated  in  any  other  place  than  within  the  corporate  limits 
of  the  particular  corporation.* 

Necessity  to  Name  County.  —  It  is  of  course  not  necessary  to  allege 
that  the  violation  was  committed  within  the  county  where  the 
city  or  village  is  located.* 

4.  Time  and  Manner  of  Violations.  —  Proceedings  under  ordinances 
are  defective  for  failure  to  state  the  time  and  manner  of  violations.* 

5.  Description  of  Oflfense.  —  It  is  sufficient  to  state  substantially 
the  charge  against  the  defendant  with  a  degree  of  certainty  and 
description  which  will  with  reasonable  certainty  inform  him  of 
what  he  must  answer.*     But  when  it  is  vague,  uncertain,  indefi- 


1.  Beasley  v.  Beckley,  28  W.  Va.  86; 
Alton  V.  Kirsch,  68  111.  263;  Hatchings 
V.  Scott,  9  N.  J.  L.  218;  Truchelut  v. 
City  Council,  i  Nott  &  M.  (S.  Car.) 
227. 

In  Missonri  it  must  be  alleged  that 
the  offense  was  committed  within  the 
city  limits.  Salisbury  v.  Patterson,  24 
Mo.  App.  173;    Slate  v.  Baker,  74  Mo. 

394- 

2.  Beasley  v.  Beckley,  28  W.  Va.  86, 
in  which  case  it  was  said;  "  In  some 
instances  it  might  be  improper  to 
charge  that  the  offense  was  committed 
in  a  specified  county;  for  if  the  corpo- 
ration limits  should  be  partly  in  two 
adjoining  counties,  the  averment  that 
the  offense  was  committed  in  either  of 
the  counties  would  not  only  be  useless 
but  might  be  mischievous  by  confining 
the  evidence  to  the  proof  of  the  fact 
that  the  offense  was  committed  within 
the  specified  county,  and  upon  failure 
to  prove  it  the  prosecution,  might  fail, 
although  it  clearly  appeared  that  the 
offense  had  been  committed  outside  of 
such  county  but  within  the  corporation 
limits  of  such  city  or  town.  But  it  is 
not  necessary  in  any  such  prosecution 
for  violation  of  any  such  ordinance, 
that  the  warrant  should  allege  that  the 
offense  was  committed  within  the 
county  in  which  the  city  or  town  is 
situated,  or  that  the  same  was  within 
the  jurisdiction  of  the  mayor's  court." 

3.  Boothe  V.  Georgetown,  2  Cranch 
(C.  C.)  356;  State  V.  Cadwalader,  36  N. 
J.  L.  283. 

4.  Alabama.  —  Ganaway  v.  Mobile, 
21  Ala.  577;  Brown  v.  Mobile,  23  Ala. 
722;  Case  V.  Mobile,  30  Ala.  538. 

Kansas.  —  Kingman  v.  Berry,  40 
Kan.  625. 

Indiana. — Greensburgh  v.  Corwin, 
58  Ind.  518;  Goshen  v.  Kern.  63  Ind. 
468;    Auburn  v.  Eldridge,  77  Ind.  126; 


Keehn  v.  McGillicuddy,   15  Ind.  App. 
580. 

Massachusetts.  —  Com.  v.  Rowe,  141 
Mass.  79;  Com.  v.  Lagorio,  141  Mass. 
81;  Com.  V.  Derby,  162  Mass.  183; 
Com.  V.  Cutter,  156  Mass.  52. 

Missouri.  —  Keane  v.  Klausman,  21 
Mo.  App.  485;  Eyerman  v.  Payne,  28 
Mo.  App.  72;  De  Soto  v.  Brown, 
44  Mo.  App.  148;  St.  Louis  z/.  Smith,  10 
Mo.  438;  Memphis  v.  O'Connor, 
53  Mo.  468;  St.  Louis  V.  Weitzel,  130 
Mo.  600. 

.  Montana.  —  Bozeman  v.  Cadwell,  14 
Mont.  480. 

New  Jersey.  —  Kip  v.  Paterson,  26  N. 
J.  L.  298;  Sparks  v.  Stokes,  40  N.  T.  L. 
487. 

North  Carolina.  —  State  v.  Cainan, 
94  N.  Car.  880. 

Oregon.  —  Woods  v.  Prineville,  19 
Oregon  108. 

Pennsylvania.  —  Philadelphia  v. 
Hughes,  4  Phila.  (Pa.)  148,  17  Leg.  Int. 
(Pa.)  381. 

South  Carolina.  —  City  Council  v. 
Seeba,  4  Strobh.  L.  (S.  Car.)  319. 

Washington.  —  Spokane  v.  Robison, 
6  Wash.  547. 

Illegal  Sale  —  Quantity  Sold.  —  An  in- 
formation charging  the  unlawful  sale 
of  beer  need  not  aver  the  quantity  of 
beer  sold  when  the  ordinance  does  not 
make  the  offense  depend  on  any  par- 
ticular quantity.  State  v.  King,  37 
Iowa  462. 

Beasonable  Certainty  Sufficient. —  In 
an  action  to  recover  a  fine  for  violation 
of  a  city  ordinance  a  statement  which 
will  inform  the  defendant  with  reason- 
able certainty  what  he  is  called  upon 
to  answer,  is  sufficient.  St.  Louis  v. 
Frein,  9  Mo.  App.  590. 

Sale  Without  License.  —  A  complaint 
bsttomed  on  an  ordinance  prohibiting 
sales   without   a   license   should    aver 
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nite  or  manifestly  inaccurate,  to  the  prejudice  of  the  defendant,  it 
will  of  course  be  quashed  or  dismissed.* 

The  Formal  and  Technical  Accuracy  of  an  indictment  is  not  required, 
nor  is  it  necessary  to  describe  the  offense  with  great  minuteness,* 
except,  sometimes,  where  the  violation  of  the  ordinance  is  con- 
sidered criminal.* 

Infraction  of  Ordinance.  —  A  complaint  which  does  not  aver  that 
the  defendant  has  violated  the  ordinance,  but  charges  just  cause 
for  suspecting  his  guilt,  is  not  sufficiently  certain.* 

Allegations  in  Language  of  Ordinance.  —  The  complaint  in  a  prose- 
cution for  violating  an  ordinance  of  a  municipal  corporation  as  a 
general  rule  need  only  describe  the  offense  in  the  language  of  the 
ordinance.* 


that  the  defendant  was  at  the  time  of 
the  sale  unlicensed,  but  such  negative 
averment  need  not  be  proved  by  plain- 
tiff, since  it  will  be  taken  as  true  unless 
the  defendant  proves  the  license,  which 
is  a  matter  peculiarly  within  his  knowl 
edge.    Greeley  v.  Passaic,  42  N.  J.  L.  87. 

1,  California.  —  Eureka  v.  Diaz,  89 
Cal.  467. 

District  of  Columbia.  —  White  v, 
Washington,  2  Cranch  (C.  C.)  337; 
Boothe  V.  Georgetown,  2  Cranch  (C. 
C.)  356;  Delaney  v.  Washington,  2 
Cranch  (C.  C.)  459;  Washington  v. 
Lynch,  5  Cranch  (C.  C.)  498. 

Kansas.  —  Johnson  v.  Winfield,  48 
Kan.  129. 

Indiana.  —  Huntington  v.  Pease,  56 
Ind.  305;  Lippman  v.  South  Bend,  84 
Ind.  276. 

Massachusetts.  —  Com.  v.  Bean,  14 
Gray  (Mass.)  52. 

Mississippi.  —  Giardina  v.  Greenville, 
70  Miss.  896. 

Missouri.  —  Salisburg  v.  Patterson, 
24  Mo.  App.  169;  St.  Louis  V.  Dorr,  136 
Mo.  370. 

New  Jersey.  —  Keeler  v.  Milledge,  24 
N.  J.  L.  142;  Tyler  v.  Lawson,  30  N. 
J.  L.  120;  Schafer  v.  Atlantic  City,  58 
N.  J.  L.  131. 

Oregon.  —  Cunningham  v.  Berry,  17 
Oregon  622. 

Vermont.  —  State  v.  Soragan,  40  Vt. 
450. 

Wisconsin.  —  Fink  v.  Milwaukee,  17 
Wis.  26. 

Prosecution  in  Behalf  of  Commonwealth 
Instead  of  Town.  —  An  information 
which  erroneously  avers  that  the  pen- 
alty accrued  to  the  commonwealth  in- 
stead of  to  the  town  is  bad.  Com.  v. 
Hooff,  I  Cranch  (C.  C.)  21. 

Description  of  Offense  as  "  Nuisance."  — 
A  summons  from  a  justice  of  the  peace 


to  answer  "  for  a  violation  of  an  ordi- 
nance of  said  town  relative  to  nui- 
sances," is  informal  and  insufficient. 
Israel  z*.  Jacksonville,  2  111.  290. 

Commission  of  "  Certain  Offense."  —  A 
complaint  whose  only  charge  is  "  that 
the  defendant  committed  a  certain 
offense  contrary  to  an  ordinance  of  the 
town,"  is  bad,  and  the  suit  must  be 
dismissed  on  motion.  Memphis  v. 
O'Connor,  53  Mo.  468. 

2.  Goshen  v.  Croxton,  34  Ind.  239; 
State  V.  Dunbar,  43  La.  Ann.  836; 
State  V.  Baker,  44  La.  Ann.  79;  St. 
Louis  V.  Smith,  10  Mo.  438;  Memphis 
V.  O'Connor,  53  Mo.  468;  Keeler  v. 
Milledge,  24  N.  J.  L.  142. 

Substantial  Statement  of  Offense  Suf- 
ficient. —  In  an  action  to  recover  a 
penalty  for  violation  of  a  municipal 
ordinance  the  petition  need  not  be 
drawn  with  the  same  degree  of  tech- 
nical accuracy  as  is  required  in  an  in- 
dictment or  information,  but  it  is 
sufficient  if  it  substantially  sets  out 
the  defendant's  offense.  Springfield 
V,  Ford,  40  Mo.  App.  586. 

3.  Com.  V.  Bean,  14  Gray  (Mass.)  52; 
Com.  V.  Odenweller,  156  Mass.  234; 
State  V.  Harris,  50  Minn.  128;  Cun- 
ningham V.  Berry,  17  Oregon  622; 
Fink  V.  Milwaukee,  17  Wis.  26. 

4.  Roberson  v.  Lambertville,  38  N. 
J.  L.  69. 

5.  State  V.  Carpenter,  60  Conn.  97; 
De  Soto  V.  Brown,  44  Mo.  App.  148; 
St.  Louis  V.  Knox,  74  Mo.  79;  St.  Louis 
V.  Weitzel,  130  Mo.  600;  Woods  v. 
Prineville,  19  Oregon  108. 

.  But,  although  a  complaint  pursue 
the  very  language  of  the  ordinance,  it 
will  be  quashed  if  it  does  not  allege 
such  an  illegal  act  as  the  ordinance 
was  intended  to  prohibit.  State  v. 
Goulding,  44  N.  H.  284. 
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Defects  Cured  by  Verdict.  —  The  warrant  or  statement  should  hence 
aver  all  the  circumstances  required  by  the  ordinance  to  constitute 
the  offense,  but  the  court  will  disregard  such  defects  as  are  cured 
by  verdict  in  an  action  of  debt.* 

Surplusage.  —  Unnecessary  and  harmless  statements  in  a  com- 
plaint will  not  vitiate  the  proceedings  or  conviction,  but  will  be 
disregarded  b}'  the  court  as  mere  surplusage.* 

6.  Intent  or  Negligence.  —  Where  intent  or  negligence  in  com- 
mitting an  act  constitutes  an  essential  part  of  an  offense  under  an 
ordinance  it  must  be  alleged,*  otherwise  not.* 

The  Charge  of  "  Wilfully  and  Unlawfully "  committing  an  act  is  sufifi- 
cient,  and  is  equivalent  to  an  averment  that  it  was  done 
"  knowingly."  ' 

7.  Conclusion.  —  The  conclusion. of  a  complaint  is  sufficient  if  it 
is  "contrary  to  the  ordinance  of  the  city,"  or  words  to  that 
effect,  or  "contrary  to  the  form  of  the  ordinance  made  and  pro- 

1.  McGunnigle  v.  Washington,  2 
Cranch  (C.  C.)  460. 

2.  In  re  Bushey,  105  Mich.  64;  State 
V.  Wilson,  106  N.  Car.  718;  Deadwood 
V.  Allen,  8  S.  Dak.  6i8. 

What  Will  Be  Treated  as  Surplusage. 
—  Where  a  complaint  was  directed  as 
follows:  "  To  David  Read,  Esq.,  re- 
corder of  the  city  of  Burlington,  within 
and  for  the  county  of  Chittenden,"  it 
was  held  that  the  words,"  recorder  of 
the  city  of  Burlington,"  being  a  correct 
description  of  the  officer,  the  words  fol- 
lowing might  be  treated  as  surplusage, 
the  city  recorder  not  being  a  county 
officer;  and  the  complaint  was  held 
good  in  this  respect  on  demurrer.  But 
the  complaint  purporting  to  be  pre- 
sented by  "  Leverett  B.  Englesby,  city 
attorney,  within  and  for  said  county," 
was  held  defective,  there  being  no  such 
officer  known  to  the  law.  If  it  had 
been  "  city  attorney  within  and  for  the 
city  of  Burlington,"  the  subsequent 
part  of  the  description  might  be  re- 
jected as  in  the  case  of  the  description 
of  the  recorder.  State  v.  Soragan,  40 
Vt.  450- 

Violation  of  State  Statute.  —  Where  an 
information  under  a  town  ordinance 
charges  an  offense  punishable  under 
the  ordinance,  and  also  an  offense 
punishable  only  under  the  laws  of  the 
state,  the  information  is  not  bad  for 
duplicity,  but  that  portion  charging  an 
offense  of  which  the  town  has  no  juris- 
diction may  be  disregarded  as  mei-e 
surplusage,  and  it  will  not  vitiate  a 
judgment  of  conviction  for  the  other 
offense.  Eldora  v.  Burlingame,  62 
Iowa  32. 


3.  Washington  v.  Cooly.  4  Cranch 
(C.  C.)  103;  Ex  p.  Cassinello,  62  Cal. 
538;  Central  R.  Co.  v.  Curtis,  87  Ga. 
416;  Case  V.  Hall,  21  111.  632;  Lake 
Erie,  etc.,  R.  Co.  v.  Hancock,  15  Ind. 
App.  104;  Com.  V.  Curtis,  9  Allen 
(Mass.)  266;  Com.  v.  Rice,  9  Met. 
(Mass.)  253;  Com.  v.  Odenweller,  156 
Mass.  234;  Horn  v.  People,  26  Mich. 
222;  State  V.  Reckards,  21  Minn.  47; 
Nutter  V.  Chicago,  etc.,  R.  Co.,  22  Mo. 
App.  328;  State  V.  Goulding,  44  N.  H. 
287;  State  V.  Soragan,  40  Vt.  450; 
State  V.  Bacon,  40  Vt.  456. 

Knowledge  of  Character  of  Premises.  — 
The  averment  in  a  complaint  that  the 
accused  "  did  keep  a  place  where 
policy-playing  was  carried  on,  contrary 
to  the  ordinances,  etc.,"  was  held  bad, 
because  not  averring  his  knowledge 
that  it  was  so  carried  on  and  that  the 
place  was  kept  for  that  purpose.  State 
V.  Carpenter,  60  Conn.  97. 

4.  People  V.  Garabed,  20  N.  Y. 
Rep.  (Suffolk  County  Ct.)  127. 

Intent  to  Obstruct  Travel.  —  In  Com. 
V.  Derby,  162  Mass.  184,  Knowlton,  J., 
said:  "  To  stop  with  a  team  or  car- 
riage upon  or  across  a  crosswalk  is 
made  an  offense  by  itself,  without 
reference  to  an  actual  obstruction  of 
public  travel,  or  to  an  express  intent  to 
obstruct  it." 

6.  Wong  V.  Astoria,  13  Oregon 
538. 

"Unlawfully"  or  " WilfuUy."  —  It  is 
not  a  good  objection  that  the  com- 
plaint used  the  word  "  unlawfully  "  and 
the  ordinance  the  word  "  wilfully." 
Savannah  v.  Dickey,  33  Mo.  App. 
522. 
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vided,"  *  but  the  complaint  cannot  stand  on  such  a  statement 
alone,  since  the  ordinance  must  be  otherwise  more  definitely 
referred  to,  and  there  must  be  a  reasonable  presentation  and 
description  of  the  offense  charged.* 

Contrary  to  Statute.  —  In  some  jurisdictions  where  the  action  is 
considered  criminal,  the  complaint  must  conclude  contra  formam 
statuti,  or  with  equivalent  words,  a  conclusion  against  the 
ordinance  being  in  such  instances  insufficient.' 

8.  Verification.  —  It  is  unnecessary,  it  would  seem,  to  verify  the 
complaint  unless  a  complaint  under  oath  is  required  by  ordinance 
or  statute ;  *  but  where  verification  is  required  it  is  essential 
to  complete  jurisdiction.*  However,  proceedings  will  not  be 
vitiated  by  informal  or  clerical  errors  of  verification.® 

9.  Alleging  Repetition  of  Offense.  —  Where  a  heavier  punishment 
may  be  visited  on  a  second  or  subsequent  conviction  of  violating 
an  ordinance  than  on  the  first,  it  must  be  averred  that  the  offense 
is  a  second  or  subsequent  one,  in  order  to  justify  the  increased 
punishment.''  If  a  daily  penalty  is  provided  equal  to  the  limit 
of  the  court's  jurisdiction,  the  corporation  can  avail  itself  of  such 
daily  penalty  only  by  issuing  warrants  for  each  day.® 


1.  Faribault  v.  Wilson,  34  Minn.  254. 

2.  Marshall  v.  Standard,  24  Mo.  App. 
192. 

A  complaint  whose  only  charge  is, 
that  the  defendant  committed  a  cer- 
tain offense  contrary  to  an  ordinance 
of  the  town,  is  bad  and  should  be  dis- 
missed on  motion.  Memphis  z^.  O'Con- 
nor, 53  Mo.  468. 

8.  Massachusetts.  —  Com.  v.  Worces- 
ter, 3  Pick.  (Mass.)  462;  Com.  v.  Gay, 
5  Pick.  (Mass.)  44. 

Vermont.  —  A  complaint  for  violation 
of  an  ordinance  of  the  city  of  Burling- 
ton should  be  entitled  in  the  name  of 
the  state,  and  should  conclude,  like 
other  criminal  prosecutions,  contrary 
to  the  statutes,  etc.,  and  against  the 
peace  and  dignity  of  the  state.  "  Con- 
trary to  the  form,  force,  and  effect  of 
the  ordinance  of  said  city  of  Burling- 
ton," is  an  insufficient  conclusion. 
State  V.  Soragan,  40  Vt.  450.  And  see 
State  V.  Bacon,  40  Vt.  456. 

But  a  later  case  seems  to  favor  con- 
cluding against  the  ordinance.  Wi- 
nooski  V.  Gokey,  49  Vt.  282. 

4.  Alton  V.  Kirsch,  68  111.  263;  Oran 
V.  Bles,  52  Mo.  App.  511.  See  also, 
generally,  article  Verification. 

6.  White  V.  Neptune  City,  56  N.  J. 
L.  222;  Information  against  Jager,  29 
S.  Car.  438. 

6.  Alton  V.  Kirsch,  68  111.  263;  King- 
man V.  Berry,  40  Kan.   625;  Informa- 
tion against  Jager,  29  S.  Car.  438. 
15  Encyc.  PI.  &  Pr.  —  28 


Signature  of  Police  Judge.  —  Where  a 
person  is  prosecuted  before  a  police 
judge  of  a  city  for  violation  of  an  ordi- 
nance, the  complaint  is  not  void  for 
the  reason  that  the  letters  "  J.  P.,"  in- 
stead of  the  letters  "  P.  J."  or  the 
words"  Police  Judge,"  are  attached  to 
the  name  of  the  police  judge  where  he 
signs  the  jurat  attached  to  the  com- 
plaint.    Cherokee  v.  Fox,  34  Kan.  16. 

Signature  of  Mayor.  —  A  complaint  for 
violation  of  an  ordinance  of  a  city  of 
the  fourth  class  was  verified  by  the 
marshal  before  the  mayor  of  the  city. 
The  jurat  was  signed  by  the  mayor  in 
his  own  name  individually,  without 
any  reference  to  his  office,  but  it  was 
sealed  with  the  official  seal,  which  bore 
the  name  of  the  city  and  the  words 
"  Mayor's  Office."  The  verification 
was  considered  sufficient.  Clarence  v. 
Patrick,  54  Mo.  App.  462. 

7.  Larney  v.  Cleveland,  34  Ohio  St. 
600. 

8.  Dixon  V.  Washington,  4  Cranch 
(C.  C.)  114,  in  which  case  it  was  held 
that  the  keeping  of  a  faro-table,  con- 
trary to  a  by-law  of  the  corporation  of 
Washington  of  June  I2lh,  1830,  was  a 
single  offense,  although  continued  for 
many  days,  and  that  although  the  pen- 
alty was  $50  a  day,  yet  as  the  prosecu- 
tion must  be  before  a  single  magistrate 
whose  jurisdiction  could  not  exceed 
$50,  no  greater  sum  could  be  recovered 
upon  any  one  warrant.     A  conviction 
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10.  Duplicity  —  Dismissal  for  Duplicity.  —  Since  the  rules  of  pro- 
cedure do  not  require  the  utterniost  degree  of  technical  accuracy 
in  prosecutions  under  ordinances,  the  courts  will  not  dismiss  a 
complaint  for  duplicity,  except  for  very  good  and  sufificient 
cause,*  but  where  two  or  more  offenses  are  charged  in  the  alterna- 
tive it  is  fatally  defective.* 

Offense  Punishable  under  Ordinance  and  Statute.  —  However,  there  is  no 
duplicity  in  a  complaint  charging  an  offense  punishable  under  an 
ordinance  and  also  one  punishable  only  under  statute.^ 

Violations  of  Distinct  Ordinances.  —  It  is  not  permissible  to  bring  one 
action  for  penalties  imposed  by  two  separate  and  distinct 
ordinances.* 

Motion  to  Strike  Out.  —  Where  several  separate  and  distinct  offenses 
are  joined  in  one  count,  the  objection  should  be  made  by  motion 
to  strike  out  and  not  by  resisting  the  introduction  of  evidence,* 

11.  Amendments.  —  The  same  liberality  in  making  amendments 
is  accorded  in  actions  under  ordinances  when  considered  civil  as 
in  other  civil  actions ;  ®  and  this  is  true  even  after  the  cause  comes 
to  the   circuit   court ;  "^   but   the   costs   are,    as    a   general   rule. 


or  acquittal  upon  any  such  warrant  was 
considered  a  bar  to  all  prosecution  for 
acts  of  keeping  prior  to  the  issuing  of 
such  warrant.  The  day  laid  in  the  war- 
rant was  not  material,  so  that  the  time 
actually  proved  was  subsequent  to  a 
former  prosecution  (if  there  had  been 
any  such),  and  before  the  issuing  of  the 
subsequent  warrant,  and  within  the 
time  of  limitation.  If  the  corporation 
chose  to  avail  itself  of  the  daily  pen- 
alty, it  was  necessary  to  issue  its  war- 
rants daily. 

1.  Com.  V.  Curtis,  9  Allen  (Mass.) 
266. 

Informations  Not  Duplicitous.  —  An 
information  charging  that  defendant 
"  did  unlawfully  sell  beer  to  persons 
unknown  "  in  effect  charges  one  sale 
to  several  persons  jointly,  and  is  not 
bad  for  duplicity  under  an  ordinance 
making  each  separate  act  of  selling  an 
offense.     State  v.  King,  37  Iowa  462. 

Where  an  ordinance  prohibits  letting 
or  trying  to  let  stallions  to  mares  in 
public  places  within  the  town,  an  in- 
formation charging  that  defendant  in  a 
prohibited  place  did  "  let  or  try  to  let  a 
stallion  to  a  mare,"  does  not  charge 
two  offenses.  Bayard  v.  Baker,  76 
Iowa  221. 

Ordinance  Permitting  Numerous  Viola- 
tions to  Be  Charged.  —  Where  a  town 
ordinance  authorizes  "  any  number  of 
violations  of  the  ordinance  to  be  in- 
cluded in  one  complaint,"  an  informa- 


tion under  the  ordinance  charging  more 
than  one  offense  as  defined  therein  is 
not  bad  for  duplicity.  Eldora  v.  Bur- 
lingame,  62  Iowa  32. 

In  Michigan  separate  and  distinct 
offenses,  committed  on  different  days, 
cannot  be  alleged  in  the  same  com- 
plaint and  warrant.  They  may  be 
charged  in  different  counts  of  an  in- 
formation, but  the  prosecutor  must 
elect  on  which  count  he  will  proceed. 
Tiedke  v.  Saginaw,  43  Mich.  64. 

2.  St.  Paul  V.  Marvin,  16  Minn.  102, 
in  which  case  the  complaint  charged 
that  the  defendant  "  did  sell,  offer  for 
sale,  or  expose  for  sale,"  etc.,  and  it  was 
held  that  it  embraced  at  least  two  acts. 

3.  Eldora  v.  Burlingame,  62  Iowa 
32,  in  which  case  it  was  held  that  al- 
legations as  to  the  statutory  offense 
might  be  treated  as  surplusage. 

4.  Kensington  v.  Glenat,  i  Phila. 
(Pa.)  393,  9  Leg.  Int.  (Pa.)  138. 

5.  St.  Louis  V.  Weitzel,  130  Mo.  600. 

6.  Accrual  of  Penalty  to  Town.  —  An 
information  may  be  amended  by  stat- 
ing that  the  penalty  accrued  to  the 
town  instead  of  to  the  commonwealth. 
Com.  V.  Smith,  i  Cranch  (C.  C.)  22. 

7.  After  Bemoval  of  Cause  by  Certiorari. 
—  Suits  for  violation  of  the  ordinances 
of  a  municipal  corporation,  being  civil 
and  not  criminal  actions,  amendments 
of  the  warrant  may  be  allowed  by  the 
court  to  which  the  action  is  taken  by 
certiorari  for  a  new  trial.     It  is  error  to 
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taxed  against  the  party  in  fault.* 

VII.  The  Plea  OE  ANSWEE  —  Defenses  Must  Be  Set  Tip.  —  The 
defendant  must  affirmatively  and  specifically  aver  all  defenses  of 
which  he  wishes  to  avail  himself,  unless  they  can  be  shown  under 
the  general  rules  of  evidence  or  the  special  rules  of  court.* 

Invalidity  of  Ordinance.  —  As  it  is  not  necessary  for  the  plaintiff  to 
allege  the  validity  of  an  ordinance,  which  is  presumed  until  it  is 
declared  illegal,  the  defendant  must  aver  its  invalidity,  if  he 
defends  on  that  ground,  and  must  set  out  the  sections  questioned, 
especially  where  the  complaint  refers  to  them  only  by  number  or 
in  a  general  way.* 

Not  Guilty.  —  Since  it  does  not  seem  necessary  to  enter  the  plea 
of  "not  guilty"  in  actions  to  recover  penalties  under  ordinances,* 
in  which  respect  they  are  distinguished  from  ordinary  criminal 
prosecutions,  the  court  will  not  reverse  a  conviction  for  want  of 
such  a  plea.*  If,  however,  the  plea  of  guilty  has  been  entered 
in  a  police  court,  it  may,  under  proper  circumstances,  be  with- 
drawn and  "not  guilty"  substituted,® 

VIII.  Eight  to  JuEY  TeIAL  —  Jury  Not  a  Matter  of  Eight.  —  It  has 
been  for  a  long  time  the  rule  in  both  England  and  America  that 
a  jury  trial  is  not  a  matter  of  right,  and  hence  it  is  generally 
denied  in  prosecutions  for  petty  offenses  against  the  peace,  health, 
and  good  order  of  municipalities  in  violation  of  their  ordinances.'' 


refuse  amendment  and  quash  a  war- 
rant for  an  "  affray,"  the  ordinance 
forbidding  disorderly  conduct.  Bris- 
tol v.  Burrow,  5  Lea  (Tenn.)  128. 

1.  Washington  v.  Frank,  i  Jones  L. 
(N.  Car.)  436. 

2.  Zorger  v.  Greensburgh,  60  Ind.  i. 
8.  Frankfort     v.     Aughe,    114    Ind. 

77. 

No  Issue  of  Fact  Eaised.  —  Where  the 
passage  of  an  ordinance  by  a  municipal 
corporation  is  averred  and  the  answer 
in  general  terms  sets  up  that  the  ordi- 
nance is  illegal  and  void,  no  issue  of 
fact  is  raised.  People  v.  San  Fran- 
cisco, 27  Cal.  655. 

4.  Lexington  v.  Curtin,  69  Mo.  626; 
St.  Louis  V.  Knox,  74 Mo.  79;  Mounds- 
ville  V.  Velton,  35  W.  Va.  217. 

6.  Moundsville  v.  Velton,  35  W.  Va. 
217. 

6.  Salina  v.  Cooper,  45  Kan.  12. 

7.  California.  —  Taylor  v.  Reynolds, 
92  Cal.  573. 

Colorado.  —  Mclnemey  v.  Denver,  17 
Colo.  312. 

Florida.  —  Hunt  v.  Jacksonville,  34 
Fla.  504. 

Georgia.  —  Floyd  v.  Eatonton,  14  Ga. 
354;  Hill  V.  Dalton,  72  Ga.  314;  Wil- 
liams  V.  Augusta,  4  Ga.  509. 


Iowa.  —  Zelle  p.  McHenry,  51  Iowa 
572. 

Kansas. — State  v.  Topeka,  36  Kan.  76. 

Louisiana.  —  State  v.  Natal,  39  La. 
Ann.  439 ;  State  v.  Fourcade,  45  La.  Ann. 
717 ;  Monroe  v.  Hardy,  46  La.  Ann.  1232 ; 
Board  of  Police  v.  Giron,  46  La.  Ann. 
1364;  Monroe  v.  Meuer,  35  La.  Ann. 
1192. 

Minnesota.  —  Mankato  v.  Arnold,  36 
Minn.  62;  State  v.  Harris,  50  Minn. 
128;  St.  Peter  v.  Bauer,  19  Minn.  327. 

Missouri.  —  Ex  p.  Kiburg,  10  Mo. 
App.  442;  Marshall  v.  Standard,  24 
Mo.  App.  T92;  St.  Charles  z/.  Hackman, 
133  Mo.  634. 

New  Jersey.  — State  v.  Zeigler,  32  N. 
J.  L.  262;  McGear  v.  Woodruff,  33  N. 
J.  L.  213;  Greeley  v.  Passaic,  42  N.  J. 
L.  87;  Riley  v.  Trenton,  51  N.  J.  L.  498. 

New  York.  —  People  v.  Van  Houten, 
13  Misc.  Rep.  (N.  Y.  Ct.  Sess.)  603. 

Oregon.  —  Wong  v.  Astoria,  13  Ore- 
gon 538. 

South  Carolina.  —  Ex  p.  Schmidt,  24 
S.  Car.  363;  Anderson  v.  O'Donnell,  29 
S.  Car.  355. 

Tennessee.  —  Trigally  v.  Memphis,  6 
Coldw.  (Tenn.)  382. 

United  States.  —  Callan  v.  Wilson, 
127  U.  S.  555- 
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Jury  Trial  Not  Improper.  —  It  has  been  held,  however,  that  the  fact 
that  there  is  no  indictment  or  presentment  does  not  make  it 
improper  to  allow  the  defendant  a  jury  triaU 

Where  the  Act  Is  Criminal  under  a  state  law  a  jury  trial  seems  a 
matter  of  right.* 

Jury  Trial  on  Appeal.  —  Some  courts  regard  the  right  of  jury  trial 
unimpaired  because  it  can  be  enjoyed  on  appeal  and  one  enjoy- 
ment satisfies  the  constitutional  provision.^  Hence  in  some  juris- 
dictions where  there  is  no  appeal  a  jury  may  be  allowed.* 

In  Other  Instances  the  right  of  jury  trial  is  permitted  throughout 
or  uniformly  in  such  coui'ts  as  have  a  peculiar  and  special 
jurisdiction.* 

IX.  Pleading  and  Peoof  —  Variance.  —  A  slight  variance  is 
usually  considered  immaterial;®  but  a  substantial  variance 
between  the  complaint  and  the  evidence  adduced  to  support  it  is 
fatal.' 

Fatal  Variances.  —  There  is  a  fatal  variance  where  the  complaint 
refers   to    one   section    of   an    ordinance   and   the    summons   to 


1.  Ex  p.  Slattery,  3  Ark.  484. 

2.  Matter  of  Jahn,  55  Kan.  694. 
Constitntional  Bight.  —  Although  the 

legislature  may  authorize  a  summary 
trial  without  a  jury  for  violation  of 
municipal  police  ordinances  not  em- 
braced in  the  general  criminal  legisla- 
tion of  the  state,  yet  where  the  offense 
falls  within  the  legal  or  common-law 
notion  of  a  crime  or  misdemeanor  and 
is  embraced  in  the  criminal  code  of  the 
state,  the  constitutional  right  of  a  trial 
by  jury  cannot  be  evaded.  Taylor  v. 
Reynolds,  92  Cal.  573. 

8.  Zelle  V.  McHenry,  51  Iowa  572; 
Wong  V.  Astoria,  13  Oregon  538;  Jelly 
V.  Dils,  27  W.  Va.  267. 

ViThere  the  statute  authorizes  a  trial 
before  a  municipal  court  without  a  jury 
for  violation  of  a  city  ordinance  and  at 
the  same  time  secures  to  the  defendant 
an  appeal  therefrom,  clogged  by  no  un- 
reasonable restrictions,  to  the  appellate 
court,  where  he  has  his  jury  right,  such 
summary  proceedings  are  not  contrary 
to  constitutional  jury  rights.  Emporia 
7'.  Volmer,  12  Kan.  622. 

4.  Iowa.  —  There  is  a  right  to  a  jury 
trial  in  prosecutions  under  ordinances 
tried  in  the  superior  court,  from  which 
no  appeal  is  provided.  Creston  v. 
Nye,  74  Iowa  369. 

5.  Michigan.  —  Slaughter  v.  People, 
2  Dougl.  (Mich.)  334,  note;  Vicksburg 
V.  Briggs,  85  Mich.  502. 

New  Jersey.  —  Greely  v.  Passaic,  42 
N.  J.  L.  429. 


New  York.  —  People  v.  Cox,  76  N. 
Y.  47. 

South  Carolina. — Charleston  v.  Klein- 
back,  2  Spears  L.  (S.  Car.)  418;  State 
V.  Williams,  ir  S.  Car.  290;  Beaufort  v. 
Ohlandt,  24  S.  Car.  159;  Lexington 
V.  Wise,  24  S.  Car.  163;  State  v.  Lar- 
kins,  44  S.  Cat.  362. 

South  Dakota.  —  Huron  v.  Carter,  5 
S.  Dak.  4. 

'J'exas.  —  Burns  v.  La  Grange,  17 
Tex.  415. 

Wisconsin.  —  Sutton  v.  McConnell, 
46  Wis.  269. 

6.  Hershoff  v.  Treasurer,  45  N.  J.  L. 
288. 

Immaterial  Variance, — Where  it  is 
charged  that  the  defendant  "  did,  un- 
lawfully, sell  beer  to  persons  un- 
known," and  a  sale  to  a  single  person 
is  shown,  the  variance  is  not  fatal. 
State  V.  King,  37  Iowa  462. 

7,  Pover  v.  Desplaines,  22  111.  App. 
584. 

Description  of  By-law.  —  A  by-law  ap- 
proved on  the  27th  of  March  will  not 
support  an  averment  of  a  by-law  passed 
on  the  26th.  Alexandria  v.  Brockett,  i 
Cranch  (C.  C.)  505. 

A  Complaint  Charging  "  Quarreling  and 
Cnrsing"  is  not  supported  by  evidence 
that  in  an  ordinary  tone  vituperative 
and  threatening  words,  including  ihe 
word  "  damn  "  or  "  something  to  that 
effect,"  were  spoken  to  a  party  remain- 
ing silent.  Carr  r.  Conyers,  84  Ga. 
287. 
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another,*  where  the  defendant  is  summoned  under  one  ordinance 
and  the  prosecution  conducted  under  another,*  or  where  the 
offense  proven  is  different  from  that  charged.* 

X.  Judgment  and  Sentence  —  Form  of  judgment.  —  It  is  imma- 
terial what  form  of  judgment  is  employed,  provided  it  contains 
the  substance  of  a  proper  finding  and  is  responsive  to  the  issues.* 
The  judgment  should,  however,  refer  to  the  ordinance  and  the 
manner  of  violating  it.* 

A  Judgment  for  a  Fine  as  a  penalty  for  the  violation  of  an  ordinance 
is  primarily  the  only  remedy  for  the  enforcement  of  ordinances,* 
unless  other  punishment  is  by  law  or  charter  authorized ;  and 
where  such  punishment  is  provided,  it  is  generally  regarded  as  a 
means  to  enforce  payment  of  the  fine,  and  imposed  and  inflicted 
only  on  default  of  such  payment.'' 

Separate  Sentence  for  Each  Offense.  —  When  several  violations  are 
joined  in  one  complaint,  sentence  should  be  imposed  separately 
for  each  breach  and  not  in  the  aggregate.® 

TTnless  Every  Essential  Ingredient  of  the  offense  is  set  out  by  the 
magistrate  in  his  finding,  his.judgment  will  be  reversed.® 

XI.  Recobd  —  General  Eequisites  of  Eecord. —  In  general  the  record 
must  show  not  only  every  fact  necessary  to  give  the  plaintiff 
proper  standing  and  to  enable  the  court  to  make  a  complete  and 
intelligent  review  of  the  case,  but  it  must  also  particularl)'^  show 
such  matters  as  fall  specially  to  the  lot  of  the  defendant  to 
present.  So  when  an  ordinance  is  attacked  as  being  illegal  and 
unconstitutional,  it  is  the  duty  of  the  defendant  to  have  the 
ordinance,  or  at  least  the  part  attacked,  appear  in  full  in  the 
transcript,  else  his  appeal  will  be  dismissed.*® 

1.  White  V.  Neptune  City.  56  N.  J.  7.  Ex  p.  Montgomery,  79  Ala.  275; 
L.  222.  Ex  p.  Martini,  23  Fla.  343;  Merkee  v. 

2.  Lesterjelle  v.  Columbus,  30  Ga.  Rochester,  13  Hun  (N.  Y.)  157;  People 
936;  Gates  V.  Aurora,  44  III.  121.  v.  Rochester,  44  Hun  (N.  Y.)  166. 

3.  Columbus  v.  Arnold,  30  Ga.  517.  Both  Fine  and  Sentence  to  Labor  Not 

4.  Substance  Bather  than  Form  Re-  Proper.  —  Under  a  charter  authorizing 
garded.  —  In  Wiggins  v.  Chicago,  68  111.  the  mayor  and  city  council  upon  con- 
372,  the  court  announced  that  the  de-  viction  of  any  person  of  a  violation  of 
fendant  was  guilty  and  rendered  a  a  city  ordinance,  to  fine  or  imprison,  or 
judgment  ordering  that"  the  defendant  to  fine  and  imprison,  or  to  sentence  to 
be  fined  the  sum  of  $50,  and  pay  the  labor,  and  in  the  event  the  fine  and 
costs,"  and  awarded  execution  in  favor  costs  are  not  paid,  lo  require  the 
of  the  plaintiff,  and  this  judgment  was  offender  to  work  them  out,  a  fine  and 
considered  sufficient;  Walker,  J.,  say-  sentence  to  labor  cannot  be  imposed  ia 
ing:  "  In  this  case  it  was  immaterial  one  and  the  same  case,  unless  the  labor 
whether  the  court  said  that  he  found  is  added  to  enforce  payment  of  the  fine, 
the  issues  for  the  plaintiff,  and  found  its  Exp.  Anniston,  84  Ala.  21. 
debttobe$5o,orfounddefendantguilty,  8.  El  Dorado  v.  Beardsley,  53  Kan. 
and  rendered  judgment  for  that  sum."  363. 

5.  Boothe  V.  Georgetown,  2  Cranch  9.  Philadelphia  v.  Hughes,  4  Phila. 
(C.  C.)  356.  (Pa.)  148,  17  Leg.  Int.  (Pa.)  381. 

6.  People  V.  New  York,  etc.,  R.  Co.,  10.  New  Orleans  v.  Boudro,  14  La. 
II  Hun  (N.  Y.)  297;  Hettenbach  z/.  New  Ann.  301;  New  Orleans  v.  Labatt,  33 
York  Cent.,  etc.  R.  Co.,  18  Hun  (N.  La.  Ann.  108;  Baton  Rouge  v.  Cre- 
Y.)  129.  monini,  35  La.  Ann.  367. 
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Where  the  Ordinance  Does  Not  Appear  in  the  Becord,  the  charge  will  be 
presumed,  if  not  so  admitted,  to  be  in  accordance  with  the 
ordinance,  nothing  to  the  contrary  being  shown.* 

Enumeration  of  Matters  Which  Must  Appear.  —  The  record  of  conviction 
or  judgment  against  a  defendant,  for  the  violation  of  an  ordinance, 
must  show  everything  necessary  upon  general  principles  to  con- 
stitute a  legal  conviction.*  the  section  of  the  ordinance  violated.' 
that  evidence  was  adduced  in  support  of  the  charge,  or  that  the 
defendant  confessed  it,^  and  that  the  defendant  was  convicted 
and  judgment  duly  entered  against  him.*  The  record  must 
show  that  the  defendant  was  not  within  the  proviso  clause,  except- 
ing certain  parties ;  ®  that  the  offense  was  committed  after  the 
passage  of  the  ordinance ; ''  and  that  the  defendant  was  either 
arrested  on  process  or  "upon  view."**  If  an  ordinance  makes 
an  offense  to  consist  in  an  act  being  done  "wantonly  and  without 
reasonaMe  cause,"  the  transcript  must  show  that  it  was  so  done.* 

It    Is    Not  Neeessary   for  the  Becord  to  Show  that  the  defendant  was 
arraigned  and  a  plea  entered,  as  in  criminal  cases.***     Nor  need  it 
state  the  place  to  which  an  adjournjnent  was  taken.** 
.    Exceptions.  —  The  record  must  show  that  exceptions  to  instruc- 
tions were  taken  below,  else  they  will  not  be  regarded  when  made 


1.  Morgan  v.  Nolte,  37  Ohio  St.  24. 

2.  Handlin  v.  State,  16  N.  J.  L.  q6; 
Hankinson  z/.  Trenton,  51  N.  J.  L.  495; 
Salter  v.  Bayonne,  59  N.  J.  L.  128; 
Philadelphia  v.  Duncan,  4  Phila.  (Pa.) 
147,  17  Leg.  Int.  (Pa.)  ^73;  Northern 
Liberties  v.  O'Neill,  i  Phila.  (Pa.)  427, 
10  Leg.  Int.  (Pa.)  38;  Philadelphia  v. 
Mason,  4  Dall.  (Pa.)  266;  Philadelphia 
V.  Nell,  3  Yeates  (Pa.)  475;  Com.  v. 
Lynch,  6  Pa.  Co.  Ct.  Rep.  536. 

General  Bequisites  of  Becord.  —  The 
record  of  conviction  under  a  special 
power  delegated  to  a  magistrate  should 
show  on  its  face  that  everything  neces- 
sary to  thei  validity  of  the  conviction 
has  been  complied  with;  it  should  set 
out  the  offense,  show  what  ordinance 
was  violated,  that  legal  notice  was 
given,  and  what  notice,  whether  the 
defendant  was  present  or  absent, 
whether  the  complaint  was  read  to 
him,  what  was  his  answer,  the  names 
of  the  witnesses,  the  substance  of  the 
testimony,  and  the  offense  of  which  the 
defendant  is  convicted.  Keeler  v.  Mil- 
ledge,  24  N.  J.  L.  142. 

3.  Incorporation  of  Ordinance  into  Bec- 
ord. —  Since  courts  do  not  take  judicial 
notice  of  ordinances,  the  better  practice 
should  introduce  the  ordinance  in  evi- 
dence, so  that  it  will  constitute  a  part 
of  the  record.  March  v.  Com.,  12  B. 
Mon.  (Ky.)  28. 


4.  Where  the  abstract  of  record 
neither  sets  out  the  evidence  in  hcec 
verba  nor  its  tendency,  the  court  can- 
not judge  of  its  sufficiency  to  justify 
the  refusal  of  instruction.  Kansas  City 
V.  O'Connor,  36  Mo.  App.  597. 

5.  Mere  Becital  of  Conviction  Insuffi- 
cient. —  Where  the  record  simply  re- 
cites that  the  defendant  was  convicted 
of  selling  tea,  etc.,  without  a  borough 
license,  this  is  insuflBcient  to  support  a 
conviction.  Gallitzen  v.  Gains,  7  Kulp 
(Pa.)  479- 

6.  Cohen  v.  Plymouth  Borough,  7 
Kulp  (Pa.]    loi. 

7.  City  V.  O'Reilly,  i  Woodw.  (Pa.) 
408. 

8.  Pittston  V.  Dimond,  7  Kulp  (Pa.) 

431- 

Arrest  of  Defendant  Without  Warrant. 
—  Where  an  offense  is  not  a  breach  of 
the  peace  or  immoral  per  se,  and  the 
record  shows  that  the  suit  was  begun 
by  the  arrest  of  the  defendant  without 
warrant  or  other  process,  and  not 
"  upon  view,"  it  has  been  held  that 
the  proceeding  will  be  reversed  upon' 
certiorari.  Plymouth  v.  Williams,  8 
Kulp  (Pa.)  167. 

9.  Philadelphia  v.  Wards,  i  Phila. 
(Pa.)  517,  12  Leg.  Int.  (Pa.)  10. 

10.  Lexington  v.  Curtin,  69  Mo.  626; 
St.  Louis  V.  Knox,  74  Mo.  79. 

11.  State  V.  Wright,  80  Wis.  648. 
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for  the  first  time  above.*  Where  there  is  no  bill  of  exceptions 
and  the  record  proper  shows  no  error,  the  judgment  below  will  of 
course  be  affirmed.* 

Defects  of  Record.  —  If  the  record  fails  to  show  the  affidavit  and 
warrant  by  which  the  prosecution  was  commenced,  the  proceed- 
ings will  be  quashed,  as  such  a  defect  cannot  be  cured  by  extrinsic 
parol  evidence.'  A  change  of  style  from  a  criminal  prosecution 
originally  to  a  civil  suit  on  appeal  is  such  a  fatal  contradiction  of 
the  record,  that  the  defect  cannot  be  cured  by  the  statute  of 
amendments.*  But  if  the  record  shows  nothing  to  the  contrary, 
it  will  be  presumed  that  an  appeal  was  taken  in  time.* 

XII.  Costs  —  costs  Dependent  upon  Statute.  —  As  costs  were  unknown 
to  the  common  law,  authority  to  impose  them  must  depend  upon 
special  statutory  provision.®  While  costs  are  no  part  of  the 
penalty  and  cannot  be  imposed  as  such,'  yet  they  may,  under 
the  statutes  of  some  states,  be  assessed  separately  against  the 
offender  under  the  title  of  costs.® 

Not  Taxed  Against  Municipality.  —  On  grounds  of  public  policy  costs 
cannot,  as  a  rule,  be  taxed  against  the  municipality  in  prosecu- 
tions for  violation  of  ordinances.*    However,  in  some  jurisdictions 


1.  Harbaugh   v.   Monmouth,  74  111. 

367. 

2.  Golden  Cily  v.  Hall,  68  Mo.  App. 
627. 

Signature  to  Beport.  —  In  Ex  p.  HoU- 
wedell,  74  Mo.  403,  it  appeared  from 
the  record  that  the  chief  of  police 
signed  the  report  upon  which  the  pris- 
oner was  tried,  and  it  was  held  that  the 
record  in  that  particular  must  be  taken 
as  true  for  the  purposes  of  the  case. 

3.  Camden  v.  Bloch,  65  Ala.  236. 

4.  Webster  v.  Lansing,  47  Mich.  192. 
8.  Kansas    City    v.    Clark,    68    Mo. 

588. 

An  Appeal  Will  Not  Be  Dismissed  as 
against  appellant  for  irregularities  in 
the  record  not  properly  chargeable  to 
him  and  over  which  he  has  no  control. 
Baton  Rouge  v.  Cremonini,  36  La. 
Ann.  247. 

6.  State  V.  Cantieny,  34  Minn,  i,  in 
which  case  an  ordinance  allowing  the 
imposition  of  costs  in  excess  of  the 
authority  conferred  by  the  charter  was 
held  void.  See  generally  article  Costs, 
vol.  5,  p.  100. 

7.  In  Bayonne  v.  Herdt,  40  N.  J.  L. 
265,  Van  Syckel,  J.,  said:  '*  The  costs 
are  no  part  of  the  penalty;  otherwise, 
where  an  ordinance  or  statute  fixes  a 
penalty,  no  costs  can  be  allowed,  be- 
cause if  costs  are  a  part  of  the  penalty, 
the  statutory  limit  would  be  exceeded 
and  the  judgment  therefore  erroneous." 


8.  Fosselman  v.  Springfield,  38  111. 
App.  296. 

Minnesota.  —  Costs  are  recoverable 
for  violation  of  the  ordinances  of  the 
city  of  Minneapolis  as  in  civil  actions. 
State  V.  Harris,  50  Minn.  128. 

9.  Montgomery  v.  Foster,  54  Ala.  62; 
Camden  v.  Bloch,  65  Ala.  236;  Selma 
V.  Stewart,  67  Ala.  338;  Nokomis  v. 
Harkey,  31  111.  App.  107;  Pekin  v. 
Dunkelburg,  40  111.  App.  184;  Young 
V.  Murphystoro,  45  111.  App.  561; 
People  V.  Chapin,  48  111.  App.  643; 
Petersburg  v.  Whitnack,  48  111.  App. 
663;  Kinmundy  v.  Mahan,  72  111.  462; 
Anderson  z/.  Schubert,  158  111.  75;  Car- 
rollton  V.  Bazzette,  159  111.  284. 

City  Not  Liable  to  Justice.  —  Where  a 
city  institutes  and  prosecutes  to  judg- 
ment before  a  justice  of  the  peace  suits 
for  the  violation  of  municipal  ordi- 
nances, and  fines  are  imposed  and 
judgments  rendered  for  the  same  and 
costs,  and  executions  are  issued,  under 
which  the  defendants,  being  without 
property,  are  committed  to  the  city  and 
prison  and  the  fines  worked  out  under 
the  provisions  of  the  municipal  ordi- 
nances, the  city  is  not  liable  to  the  jus- 
tice in  an  action  of  assumpsit  for  money 
had  and  received  for  his  costs  which 
were  included  in  such  judgments,  and 
which  were  discharged  by  labor  for  the 
city.  Fosselman  v.  Springfield,  38  111. 
App.  296,  139  111.  185. 
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costs  are  awarded  against  the  municipality.*  The  city  may 
always  in  its  discretion  pay  them,  where  there  is  nothing  in  the 
charter  to  prohibit  it.* 

Security  for  Costs.  —  The  statute  requiring  security  for  costs  in 
penal  actions  does  not  apply  to  prosecutions  for  the  violation  of 
municipal  ordinances.* 

Attorney's  Fees. —  It  is  improper  to  assess  attorney's  fees  as  a  part 
of  the  costs  in  prosecutions  for  violations  of  ordinances.* 

Imposition  of  Costs  as  Terms.  —  In  a  quasi-zx\vc{\v\2i\  action  under  an 
ordinance  it  is  error  for  the  Circuit  Court  to  require  the  payment 
of  costs  as  the  terms  of  a  continuance,*  but  in  a  civil  action  the 
clerk  may  demand  prepayment  of  the  fees  for  docketing  an 
appeal.® 

Upon  Allowance  of  Amendments.  —  When  amendments  are  allowed, 
they  are  at  the  cost  of  the  party  asking  for  them.'' 

Eevision  of  Costs.  —  The  clerk  of  the  court  to  which  an  appeal  is 
taken  from  a  justice  is  without  authority  to  revise  the  justice's 
taxation  of  costs,  since  errors  therein  should  be  brought  to  the 
notice  of  the  court  upon  the  hearing  of  the  appeal.® 

XIII.  Review  of  PEOCEEDINGS —  1.  In  Equity.  —  Equity  is  Chary  of 
Interference  with  criminal  or  penal  prosecutions  for  violations  of 
municipal  law.®     Neither  courts  of  equity  nor  of  law  encourage 


1.  Kokomoz/.  Wills,  34lnd.48;  Horn 
V.  People,  26  Mich.  222;  Oshkosh  v. 
Schwartz,  55  Wis.  483. 

Fees  of  Police  Judge  and  Witnesses.  — 
When  a  prosecution  for  a  violation  of 
an  ordinance  of  a  city  of  the  third  class 
results  in  favor  of  the  defendant,  the 
fees  of  the  police  judge  and  of  the  wit- 
nesses subpoenaed  and  who  testified  in 
behalf  of  the  city  should  be  taxed  as 
costs  against  the  city,  unless  such  costs 
for  sufficient  reason  are  adjudged 
against  the  prosecutor.  lolaf.  Harris, 
40  Kan.  629. 

Costs  Against  City  on  Appeal  from  Con- 
viction. —  In  a  Kansas  case  it  appeared 
that  a  city  of  the  second  class  com- 
menced a  prosecution  in  its  police  court 
against  M.,  for  a  violation  of  a  city 
ordinance.  Convicted  in  that  court, 
M.  appealed  to  the  district  court, 
where,  after  trial,  he  was  acquitted, 
and  a  judgment  entered  that  he  recover 
of  the  city  his  costs,  naming  the 
amount,  and  that  execution  issue  there- 
for. It  was  held  that  such  judgment 
for  costs  was  not  a  nullity,  but  until 
reversed  or  modified  was  a  valid  judg- 
ment in  favor  of  M.  against  the  city  for 
the  amount  named  therein.  It  was 
further  decided  that  the  collection  of 
this  judgment  in  the  name  of  M.  might 
be  enforced,  although  he   had   in  fact 


paid  none  of  the  costs.  Mariner  v. 
Mackey,  25  Kan.  669.  See  also  Delany 
V.  Washington,  2  Cranch  (C.  C.)  459. 

2.  People  V.  Chapin,  48  111.  App.  643. 

3.  Lewistown  v.  Proctor,  23  111.  533; 
Quincy  v.  Ballance,  30  111.  185. 

4.  Gipps  Brewing  Co.  v.  Virginia,  32 
111.  App.  518. 

Wisconsin  Statute.  —  Where  the  city 
charter  provides  that  in  city  prosecu- 
tions, if  the  defendant  be  found  not 
guilty,  the  costs  of  suit  shall  be  taxed 
against  the  city,  the  defendant,  if 
found  not  guilty  in  the  police  court, 
may  recover  costs  by  way  of  attorney's 
fees,  under  a  statute  authorizing  a 
justice  to  tax  attorney's  fees  as  costs 
in  favor  of  the  party  recovering  judg- 
ment, and  that  "  the  amount  claimed 
in  the  plaintiff's  complaint  shall  govern 
the  amount  of  the  attorney's  fees  to  be 
recovered  by  the  defendant."  Oshkosh 
V.  Schwartz,  55  Wis.  483. 

5.  Boscobel  v.  Bugbee,  41  Wis.  59. 

6.  Anderson  v.  Schubert,  55  111.  App. 
227. 

7.  Washington  v.  Frank,  i  Jones  L. 
(N.  Car.)  436. 

8.  State  V.  Reckards,  21  Minn.  47. 

9.  Taylor  v.  Pine  Bluff,  34  Ark.  606; 
Waters  Peirce  Oil  Co.  v.  Little  Rock, 
39  Ark.  412;  Phillips  v.  Stone  Moun- 
tain, 61  Ga.  386;  Atlanta  v.  Gate  City 
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recourse  to  their  extraordinary  remedies  as  a  means  of  reviewing 
the  acts  and  judgments  of  municipal  courts,  and  ordinarily 
chancery  has  no  power  to  settle  the  legality  of  an  ordinance.* 
But  when  the  ordinance  is  void  or  is  inapplicable  to  the  prosecu- 
tion instituted  under  it,  equity  will  render  assistance  to  avoid  a 
multiplicity  of  suits.* 

Injunction.  —  A  party  aggrieved  by  proceedings  to  enforce  ordi- 
nances is  not  entitled  to  an  injunction  to  restrain  further  action; 
for  it  is  a  general  doctrine  of  equity  that  the  enforcement  of  ordi- 
nances will  not  be  enjoinedj  except  to  avoid  a  multiplicity  of  suits 
or  irreparable  damage.* 

Eemedy  at  Law.  —  A  party  having  a  remedy  at  law  must  pursue  it, 
and  only  in  the  absence  of  such  full  and  adequate  redress  from 
this  source,  should  he  invoke  the  aid  of  chancery.* 

Judgment  at  Law  Against  Validity  of  Ordinance.  —  When  the  validity  of 
an  ordinance  is  assailed  in  a  court  of  equity  its  invalidity  must 
have  been  previously  declared  in  a  court  of  law  before  equity 
will  grant  relief  against  its  illegal  enforcement,*  unless  a  manifest 


Gas  Light  Co.,  71  Ga.  106;  Pope  v. 
Savannah,  74  Ga.  365;  Poyer  v.  Des 
Plaines,  123  111.  11 1;  Chicago  Pub. 
Stock  Exch.  V.  McClaughry,  148  111. 
372. 

1.  Chicago,  etc.,  R.  Co.  v.  Ottawa, 
47  111.  App.  73;  Sheldon  v.  Weeks,  51 
111.  App.  314. 

2.  Montgomery  z>.  Louisville,  etc., 
R.  Co.,  84  Ala.  127;  Oakland  v.  Car- 
pentier,  13  Cal.  540;  Arnold  v.  Van 
Wert,  3  Ohio  Cir.  Ct.  Rep.  545. 

3.  Morris  Canal,  etc.,  Co.  v.  Jersey 
City,  12  N.  J.  Eq.  252;  Poyer  v.  Des 
Plaines,  20  111.  App.  30,  123  111.  in; 
Finegan  v.  Allen,  46  111.  App.  553;  Chi- 
cago, etc.,  R.  Co.  V.  Ottawa,  47  111. 
App.  73;  Sheldon  v.  Weeks,  51  111. 
App.  314- 

Doctrine  Illustrated.  —  A  safe  manu- 
facturer is  not  entitled  to  an  injunction 
against  the  enforcement  of  a  city  ordi- 
nance which  prohibits  the  raising  of 
articles  on  the  outside  of  a  building,  on 
the  ground  that  such  work  interferes 
with  his  business  and  is  an  improper 
and  unconstitutional  exercise  of  the 
power  vested  in  the  common  council, 
where  it  does  not  appear  that  the 
validity  of  the  ordinance  has  been 
established  in  an  action  against  the 
plaintiff,  or  that  numerous  actions  to 
enforce  it  are  pending  against  him. 
Marvin  Safe  Co.  v.  New  York,  38  Hun 
(N.  Y.)  146. 

Injunction  Against  Collection  of  Fine.  — 
Where  the  decision  of  the  lower  court 
is  final  and  its  proceedings  are  regu- 


lar, equity  will  not  restrain  the  collec- 
tion of  the  fine.  Wertheimer  v,  Boon- 
ville,  29  Mo.  254. 

4.  Gartside  v.  East  St.  Louis,  43  111. 
47;  Hottinger  v.  New  Orleans,  42  La. 
Ann.  629;  West  v.  New  York,  10  Paige 
(N.  Y.)  539- 

Bemedy  by  Appeal.  —  A  party  cannot 
enjoin  the  collection  of  a  fine  and  costs, 
assessed  for  violation  of  a  city  ordi- 
nance, on  the  ground  that  there  is  no 
offense  charged  or  cause  of  action  filed 
with  the  mayor,  as  he  has  a  remedy  by 
appeal.     Schwab  v.  Madison,  49  Ind. 

329- 

6.  Forcheimer  z/.  Mobile,  84  Ala.  126; 
Waters  Peirce  Oil  Co.  v.  Little  Rock, 
39  Ark.  412;  Poyer  v.  Des  Plaines,  20 
111.  App.  30,  123  111.  Ill;  Chicago,  etc., 
R.  Co.  V.  Ottawa,  47  111.  App.  73;  Hot- 
tinger V.  New  Orleans,  42  La.  Ann.  629; 
West  V.  New  York,  10  Paige  (N.  Y.) 
539;  Arnold  v.  Van  Wert,  3  Ohio  Cir. 
Ct.  Rep   545. 

Jurisdiction  to  Inqtiire  into  Municipal 
"Exactions."  —  In  Taylor  v.  Pine  Bluff, 
34  Ark.  603,  it  was  held  that  Const. 
Ark.,  art.  16,  §  13,  empowering  chan- 
cery to  protect  the  inhabitants  of  cities 
"  against  the  enforcement  of  any  illegal 
exactions  whatever,"  did  not  authorize 
an  injunction  against  the  enforcement 
of  an  ordinance  which  was  merely  pro- 
hibitory. 

Partial  Validity  of  Ordinance.  —  If 
some  of  the  pro/isions  of  an  ordinance 
are  valid,  its  enforcement  will  not  be 
enjoined.    Davis  v.  Fasig,  128  Ind.  271. 
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injury  will  be  wrought  by  delay  or  an  unlawfux  act  is  attempted.* 

Distinction  Between  Execution  and  Enactment  of  Ordinances.  —  While  equity 
will  restrain  the  execution  of  an  ordinance  declared  void,*  or  of 
unauthorized  legislation,'  it  will  not  restrain  municipal  legisla- 
tion itself.* 

Injunction  Against  Acts  Forbidden  by  Ordinance.  —  Equity  will  not  assist 
by  injunction  the  enforcement  of  ordinances  forbidding  an  act, 
unless  the  act  is  a  nuisance /^r  se.^ 

Eemedies  by  Injunction  and  at  Law  Inconsistent.  —  In  a  suit  to  recover  a 
penalty  under  an  ordinance,  an  injunction  to  restrain  the  defend- 
ant from  proceeding  to  violate  it  will  not  be  allowed,  since  the 
two  remedies  are  inconsistent.® 

2.  Appeal  and  Error  —  Eight  of  Appeal.  —  The  usual  means  of 
reviewing  tne  judgments  and  convictions  of  municipal  courts  and 
correcting  their  errors  is  by  appeal,  which,  however,  can  be 
resorted  to  only  where  it  is  specially  authorized  by  the  charter 
or  general  statute  law.''     In  some  jurisdictions  an  appeal  from  a 


1.  Mobile  V.  Louisville,  etc.,  R.  Co., 
84  Ala.  115;  Montgomery  7/.  Louisville, 
etc.,  R.  Co.,  84  Ala.  127;  Taylor  v. 
Pine  Blufif,  34  Ark.  603;  Oakland  v. 
Carpentier,  13  Cal.  540;  Atlanta  z/.  Gate 
City  Gas  Light  Co.,  71  Ga.  106;  Poyer 
V.  Des  Plaines,  123  111.  Tii;  Whitney  v. 
New  York,  28  Barb.  (N.  Y.)  233. 

Writ  of  Prohibition.  —  Where  an  ordi- 
nance has  the  effect  of  contracting  or 
limiting  trade,  a  writ  of  prohibition 
will  issue  to  restrain  the  city  from  its 
enforcement.  Hughes  v.  Recorder's 
Ct.,  75  Mich.  574. 

2.  Baltimore  v.  Radecke,  49  Md.  218. 

3.  Stevens  v.  St.  Mary's  Training 
School,  144  111.  336;  Moore  z/.  Hoflfman, 
2  Cine.  Super.  Ct.  Rep.  453. 

4.  New  Orleans  El.  R.  Co.  v.  New 
Orleans,  39  La.  Ann.  127;  Whitney  v. 
New  York,  28  Barb.  (N.  Y.)  238. 

5.  Round  Lake  Assoc,  v.  Kellogg, 
(Supreme  Ct.)  34  N.  Y.  St.  Rep.  291; 
New  Rochelle  v.  Lang,  75  Hun  (N.  Y.) 
608;  Hudson  V.  Thorne,  7  Paige  (N. 
Y.)  261;  Brockport  v.  Johnston,  13 
Abb.  N.  Cas.  (N.  Y.)  468;  Waupun  v. 
Moore,  34  Wis.  450. 

6.  Lamport  v.  Abbott,  12  How.  Pr. 
(N.  Y.  Supreme  Ct.)  340. 

7.  Alabama.  —  Ganaway  v.  Mobile, 
21  Ala.  577;  Brown  v.  Mobile,  23  Ala. 
722;  Mobile  V.  Barton,  47  Ala.  84; 
Goldthwaite  v.  Montgomery,  50  Ala. 
486;  Montgomery  v.  Belser,  53  Ala. 
379;  Camden  v.  Bloch,  65  Ala.  236. 

Arkansas.  —  Waters    Peirce  Oil  Co. 
V.  Little  Rock,  39  Ark.  412. 
Illinois.  —  Carson  v.  Bloomington,  6 


111.  App.  481;  Greenfield  v.  Mook,  12 
111.  App.  281;  Knowles  v.  Wayne  City, 
31  111.  App.  475;  Anderson  z/.  Schubert, 
55  111.  App.  227;  Alton  V.  Kirsch,  68 
111.  261;  Baldwin  v.  Chicago,  68  111. 
418;    Harbaugh  v.   Monmouth,  74  111. 

367. 

Indiana.  —  Goshen  v.  Croxton,  34 
Ind.  239;  Schwab  v.  Madison,  49  Ind. 
329;  Loeb  V.  Attica,  82  Ind.  175; 
Miller  v.  O'Reilly,  84  Ind.  168. 

Iowa.  —  Conboy  v.  Iowa  City,  2  Iowa 
90;  Ottumwa  V.  Schaub,  52  Iowa  515. 

Kansas.  —  Burlington    v.  Stockwell, 

I  Kan.  App.  414;  Emporia  v.  Volmer, 
12  Kan.  622;  Neitzel  v.  Concordia,  14 
Kan.  446. 

Missouri.  —  Kirkwood  v.  Autenreith, 

II  Mo.  App.  515;  Kansas  City  v. 
O'Connor,  36  Mo.  App.  595;  Kansas 
City  V.  Neal,  49  Mo.  App.  73;  Golden 
City  V.  Hall,  68  Mo.  App.  627;  Kan 
sas  City  v.  Clark,  68  Mo.  588;  St.  Louis 
V.  Knox,  74  Mo,  79;  St.  Charles  v. 
Hackman,  133  Mo.  634. 

New  Jersey.  —  Keelerz/.  Milledge,  24 
N.  J.  L.  142;  Bayonne  v.  Herdt,  40  N. 
J.  L.  264;  Smith  V.  Treasurer,  53  N.  J. 
L.  329. 

New  York.  —  Bufifalo  v.  Schliefer,  25 
Hun  (N.  Y.)  275. 

South  Carolina.  —  Beaufort  v.  Oh- 
landt,  24  S.  Car.  159;  Lexington  v. 
Wise,  24  S.  Car.  163;  Anderson  v. 
O'Donnell,  29  S.  Car.  355. 

Sozith  Dakota.  —  Huron  v.  Carter,  5 
S.  Dak.  4;  Sioux  Falls  v.  Kirby,  6  S. 
Dak.  62. 

Texas.  —  Bautsch   v.   Galveston,    27 
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judgment  of  conviction  under  an  ordinance  is  denied,*  and  in 
other  jurisdictions  an  appeal  is  denied  in  special  cases.* 

A  statute  Permitting  Exceptions  to  Be  Eeserved  for  the  advice  of  the 
Supreme  Court  in  criminal  cases  before  sentence  does  not  apply  to 
convictions  under  ordinances.' 

Trial  De  Novo.  —  The  trial  is  de  novo,  and  the  amount  of  the  fine 
imposed  is  subject  to  revision  as  much  as  any  other  issue."* 

Who  May  Appeal.  —  Both  parties  are  entitled  to  an  appeal  when 
the  action  is  considered  civil,*  but  when  it  is  considered  criminal 


Tex.  App.  342;  Harrison  v.  Columbus, 
44  Tex.  418. 

West  Virginia.  —  Ridgway  v.  Hin- 
ton,  25  W.  Va.  554;  Moundsville  v. 
Fountain,  27  W.  Va.  182;  Beasley  v. 
Beckley,  28  W.  Va.  81;  Moundsville 
V.  Velton,  35  W.  Va.  217. 

Wyoming.  —  Jenkins  v.  Cheyenne,  i 
Wyoming  287. 

XFpon  Quashal  of  Judgment.  —  An  ap- 
peal lies  in  favor  of  a  municipal  cor- 
poration, from  a  judgment  of  the  Cir- 
cuit Court,  quashing  the  judgment 
of  the  mayor's  court  in  a  quasi-cr'im- 
inal  proceeding  for  the  violation  of  a 
municipal  ordinance.  Camden  v. 
Bloch,  65  Ala.  236. 

1.  Booth  V.  Georgetown,  2  Cranch 
(C.  C.)  356;  La  Fayette  v.  Clark,  9  Ore- 
gon 225;  Wong  V.  Astoria,  13  Oregon 
538;  Barton  v.  La  Grande,  17  Oregon 
577;  Cunningham  v.  Berry,  17  Ore- 
gon 622. 

In  Oregon  it  has  been  held  that  a  city 
recorder  is  ex  officio  a  justice  of  the 
peace,  and  that  an  appeal  will  lie  from 
his  judgments  to  the  Circuit  Court. 
Sellers  v.  Coryaliis,  5  Oregon  273;  Cor- 
vallis  V.  Stock,  12  Oregon  391. 

2.  Pennsylvania.  —  In  Chartiers's  Ap- 
peal, (Pa.  1887)  8  Atl.  Rep.  181,  the 
right  of  appeal  was  denied. 

Wisconsin. —  Criminal  and  quasi-cnm- 
inal  actions  cannot  be  reviewed  by 
appeal,  but  only  by  writ  of  error. 
Boscobel  V.  Bugbee,  41  Wis.  59;  Platte- 
ville  V.  McKernan,  54  Wis.  487.  But 
where  the  action  is  purely  civil,  appeal 
lies.     Platieville  v.  Bell,  43  Wis.  491. 

After  Discharge  on  Habeas  Corpus.  — 
Where  a  person  is  discharged  on  habeas 
corpus,  appeal  is  not  a  proper  remedy 
of  review  on  the  part  of  the  town,  but 
certiorari  is.  Ex  p.  Montgomery,  64 
Ala.  463. 

Jurisdictional  Amount  —  Indiana,  — 
Where  the  judgment,  exclusive  of  the 
costs,  is  less  than  twenty  dollars,  there 
can  be  no  appeal  to  the  Supreme 
Court..    Bogart  v.  New  Albany,  i  Ind. 


39.  Later  the  amount  was  reduced  to 
ten  dollars  and  below.  Donovan  v. 
Huntington,  24  Ind.  321;  Quigley  v. 
Aurora,  50  Ind.  28;  Dailey  v.  Indian- 
apolis, 53  Ind.  484. 

Louisiana.  —  If  the  amount  is  under 
$300,  appeal  can  be  enjoyed  only  when 
the  question  of  the  legality  or  consti- 
tutionality of  the  ordinance  is  raised 
and  the  court  is  limited  to  these  ques- 
tions in  its  decision.  First  Municipality 
V.  Pease,  2  La.  Ann.  538;  Penn  v.  First 
Municipality,  4  La.  Ann.  13;  Donald- 
sonville  v.  Richards,  4  La.  Ann.  83 ;  Sec- 
ond Municipality  v.  Corning,  4  La.  Ann. 
407;  Charity  Hospital  v.  Lammerman,  5 
La.  Ann.  380;  New  Orleans  v.  Cuesta, 
10  La.  Ann.  724;  Police  Jury  v.  Villa- 
viabo,  12  La.  Ann.  788;  State  v.  Third 
Justice,  12  La.  Ann.  789;  New  Orleans 
V.  Boudro,  14  La.  Ann.  301;  State  v. 
Murphy,  41  La.  Ann.  526;  Hottinger 
V.  New  Orleans,  42  La.  Ann.  629;  State 
V.  Dunbar,  43  La.  Ann.  836. 

Missouri.  —  In  cases  arising  under 
the  ordinances  of  Boonville,  in  which 
the  fines  assessed  do  not  exceed  the 
sum  of  five  dollars,  the  decision  of  the 
mayor  is  final  and  cannot  be  reviewed 
by  appeal.  Wertheimer  v.  Boonville, 
29  Mo.  254. 

3.  People  V.  Jackson,  8  Mich,  no; 
Grand  Rapids  v.  Roberts,  48  Mich.  198. 

4.  Mobile  v.  Barton,  47  Ala.  84;  Alton 
V.  Kirsch,  68  111.  261;  Ottumwa  v. 
Schaub,  52  Iowa  515;  Anderson  v. 
O'Donnell,  29S.  Car.  355;  Moundsville 
V.  Fountain,  27  W.  Va.  182. 

Changing  Form  of  Action  on  Appeal.  — 
Where  a  city  charter  authorizes  a  city 
to  prosecute  civil  suits  in  its  own  name 
for  the  violation  of  its  ordinances,  a 
criminal  prosecution  before  a  justice 
for  such  violation  cannot,  on  appeal, 
be  transformed  into  a  civil  suit,  nor 
can  the  original  criminal  sentence  be 
aflSrmed  on  the  civil  side  of  the  appel- 
late court.  Webster  v.  Lansii^,  47 
Mich.  192. 

5.  Greenfield  v.  Mook,  12  111.   App. 
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the  municipality  cannot  appeal  unless  special  authority  to  do  so 
is  given.* 

Appeal  Must  Be  Taken  Seasonably.  —  If  the  appeal  is  not  taken  in  time 
the  voluntary  appearance  of  both  parties  will  not  confer  jurisdic- 
tion;* but  it  will  be  presumed  that  it  was  taken  in  time  if  the 
record  shows  nothing  to  the  contrary.^ 

Docketing  Appeal.  —  Where  the  action  is  regarded  civil,  the 
advance  fees  must  be  paid  before  the  clerk  is  compelled  to  docket 
the  appeal.* 

Appeal  Bond.  —  The  appeal  bond  where  the  proceeding  is  regarded 
as  civil  is  governed  by  the  law  applicable  to  such  bonds  in  ordi- 
nary civil  cases.* 

Notice  of  Appeal.  —  Notice  of  appeal  should  be  served  on  the  city 
attorney.® 

Writ  of  Error.  —  When  no  provision  is  made  for  appeal  from  a 
judgment  based  on  an  ordinance,  the  proceedings  may  properly 
be  reviewed  at  the  instance  of  either  party  by  a  writ  of  review ; "" 
but  when  such  provision  is  made,  the  writ  cannot  be  employed.® 

A  Plea  of  Guilty  in  a  prosecution  for  violation  of  a  city  ordinance 
does  not  operate  as  a  waiver  of  the  defendant's  right  to  insist  on 
a  writ  of  review  that  the  ordinance  is  void.* 


281;  Knowles  v.  Wayne  City,  31  111. 
App.  475;  Kirkwood  v.  Autenrekh,  11 
Mo.  App.  515;  Kansas  City  v.  Clark, 
68  Mo.  588. 

Bight  of  City  to  Appeal.  —  Where  a  city 
charter  provides  that  appeals,  etc., 
shall  be  allowed  and  may  be  "  taken 
from  police  justices  in  all  cases,  in  the 
same  manner  as  before  other  justices 
of  the  peace,"  inasmuch  as  a  suit  for 
the  violation  of  an  ordinance  is  a  civil 
proceeding  in  form  and  only  guasi-crim- 
inal  in  its  character,  the  city,  as  well 
as  the  defendant,  has  the  right  of  ap- 
peal.    Baldwin  v.  Chicago,  68  III.  418. 

1.  Salinaz/.  Wait,  56  Kan.  283;  Lyons 
V.  Wellman,  56  Kan.  285;  North ville  v. 
Westfall,  75  Mich.  603;  Water  Valley 
V.  Davis,  73  Miss.  521. 

2.  St.  Louis  V.  R.  J.  Gunning  Co., 
138  Mo.  347. 

3.  Kansas  City  v.  Clark,  68  Mo.  588. 

4.  Anderson  v.  Schubert,  55  111.  App. 
227. 

5.  Miller  v.  O'Reilly,  84  Ind.  168. 

6.  State  V.  Sexton,  42  Minn.  154. 

7.  Greeley  7j.  Hamman,  12  Colo.  94; 
Durango  v.  Reinsberg,  16  Colo.  327; 
Miller  v.  Bellefontaine,  2  Ohio  Cir.  Ct. 
Rep.  i3q;  Cunningham  v.  Berry,  17 
Oregon  622. 

Functions  of  Writ  of  Review.  —  A  writ 
of  review,  like  a  common-law  certiorari, 
only  brings   up  the   record,  which   in- 


cludes the  complaint  and  proceedings 
had  thereon;  and  no  question  of  fact 
determined  by  the  tribunal,  or  any 
ruling  made  by  it  in  the  admission  of 
evidence  upon  any  fact  of  issue,  can  be 
considered.  Barton  v.  La  Grande,  17 
Oregon  577. 

In  Wisconsin  criminal  or  ^uasi-cnm- 
inal  actions  cannot  be  reviewed  by  ap- 
peal, under  the  statute,  but  only  by  a 
writ.     Boscobel  v.  Bugbee,  41  Wis.  59. 

8.  People  V.  Jackson,  8  Mich,  no; 
Sioux  Falls  v.  Kirby,  6  S.  Dak.  62; 
Ridgway  v.  Hinton,  25  W.  Va.  554. 

Kansas.  —  A  prosecution  in  a  munici- 
pal court  under  a  city  ordinance  for  a 
matter  which  is  penal  by  the  laws  of 
the  state,  or  made  penal  because  of  its 
supposed  evil  consequences  to  society, 
is  a  criminal  action;  and  if  after  an 
appeal  to  the  District  Court,  and  a  judg- 
ment therein,  a  review  is  sought,  it  can 
be  had  only  by  appeal,  and  not  by  pro- 
ceedings in  error.  Neitzel  v.  Concor- 
dia, 14  Kan.  446. 

Oregon.  —  The  recorder  of  the  city  of 
Corvallis  is  ex  officio  a  justice  of  the 
peace,  and  an  appeal  will  lie  from  his 
judgment  to  the  Circuit  Court,  and 
hence  the  writ  of  review  will  not  lie. 
Sellers  v.  Corvallis,  5  Oregon  273. 

9.  Grossman  v.  Oakland,  30  Oregon 
478. 

Review   of    Evidence. —  In    Ohio    the 
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Judgment  Overruling  Motion  to  Dismiss  Certiorari,  —  The  City  authorities 
cannot  prosecute  a  writ  of  error  to  the  Supreme  Court  from  a 
judgment  of  a  superior  court,  overruHng  a  motion  to  dismiss  a 
writ  of  certiorari,  sued  out  to  review  a  conviction  in  a  municipal 
court  for  violation  of  an  ordinance.* 

Remand  upon  Eeversal.  —  When  the  judgment  of  a  justice  of  the 
peace  is  reversed  upon  a  writ  of  error,  the  cause  should  be 
remanded  to  the  justice,  or  a  trial  de  novo  awarded  in  the  District 
Court.* 

3.  Certiorari  —  When  Writ  Lies.  —  A  writ  of  certiorari  is  frequently 
employed  to  bring  up  for  review  proceedings  against  violators  of 
ordinances,  where  neither  appeal  nor  any  other  method  of  review 
is  appropriate.'  If  a  court  has  final  and  exclusive  jurisdiction  in 
a  matter,  certiorari  will  not  lie.* 

What  Errors  Beviewable.  —  The  errors,  however,  reviewable  by  this 
writ  are  those  of  law  apparent  on  the  face  of  the  record,  since 
the  trial  is  not  de  novo.^ 

After  Discharge  of  Defendant  on  Habeas  Corpus.  —  Certiorari  on  the  part 
of  the  municipal  corporation,  and  not  appeal,  is  the  proper  remedy 
for  review,  where  one  is  discharged  on  habeas  corpus.* 

Must  Be  Substantial  Interest  Involved.  —  Unless  it  appears  that  the 
plaintiff  has  some  substantial  interest  and  will  suffer  injury  if  the 
court  does  not  interfere,  this  writ  will  not  be  granted.'' 


weight  of  the  evidence  will  be  reviewed 
as  well  as  questions  of  law.  Flatau  v. 
Mansfield,  14  Ohio  Cir.  Ct.  Rep.  592,  7 
Ohio  Cir.  Dec.  39;  Bellefontaine  v. 
Vassaux,  55  Ohio  St.  323. 

In  Oregon  the  rule  is  contra.  Barton 
V.  La  Grande,  17  Oregon  577. 

1.  Hawkinsville  v.  Ethridge,  96  Ga. 
326. 

2.  Garvin  v.  Wells,  8  Iowa  286. 

3.  Alabama.  —  Marion  v.  Chandler,  6 
Ala.  900;  Montgomery  v.  Reiser,  53 
Ala.  379;  Camden  v.  Bloch,  65  Ala.  236. 

Georgia.  —  Taylor  v.  Americus,  39 
Ga.  59;  Phillips  v.  Stone  Mountain,  61 
Ga.  388;   Pope  V.  Savannah,  74  Ga.  366. 

Michigan.  —  People  v.  Jackson,  8 
Mich,  no;  Jackson  v.  People,  9  Mich, 
in;  Mixer  v.  Manistee  County,  26 
Mich.  424. 

Minnesota.  —  St.  Paul  v.  Marvin,  16 
Minn.  104;  Tierney  v.  Dodge,  9  Minn. 
166. 

Mississippi.  —  Corbett  v.  Duncan,  63 
Miss.  84;  Loeb  v.  Duncan,  63  Miss.  89. 

New  Jersey.  —  Perth  Amboy  v.  Hol- 
ton,  5  N.  J.  L.  J.  56;  Keeler  v.  Mil- 
ledge,  24  N.  J.  L.  142;  Kipz/.  Paterson, 
26  N.  J.  L.  298;  Howe  V.  Treasurer, 
37  N.  J.  L.  146;  Robertson  v.  Lam- 
bertville,  38  N.  J.  L.  69;  HershofT  v. 
Treasurer,  43  N.  J.  L.  139;  Morgan  v. 


Orange,  50  N.  J.  L.  389;  Staates 
V.  Washington,  44  N.  J.  L.  605;  White 
V.  Neptune  City,  56  N.  J.  L.  222; 
Stroud  V.  Consumers'  Water  Co.,  56  N. 
J.  L.  422. 

North  Carolina.  —  State  v.  Bill,  13 
Ired.  L.  (N.  Car.)  373. 

Pennsylvania.  —  Plymouth  Borough 
V.  Penkok,  7  Kulp  (Pa.)  loi;  Cohen  v. 
Plymouth  Borough,  7  Kulp  (Pa.)  loi; 
Pittston  V.  Dimond,  7  Kulp  (Pa.)  431; 
Edwardsville  v.  Rice,  7  Kulp  (Pa.) 
432;  West  Pittston  v.  Dymond,  8  Kulp 
(Pa.)  12;  Plymouth  v.  Williams,  8 
Kulp  (Pa.)  167;  Kensington  v.  Glenat,  i 
Phila.  (Pa.)  393,  9  Leg.  Int.  (Pa.)  138; 
Winton  Borough  v.  Delaware,  etc.. 
Canal  Co.,  11  Pa.  Co.  Ct.  Rep.  167. 

Texas.  —  Burns  t.  La  Grange,  17 
Tex.  415. 

West  Virginia.  —  Ridgway  v.  Hin- 
ton,  25  W.  Va.  554. 

4.  Wertheimer  v.  Boonville,  29  Mo. 

254- 

5.  Camden  v.  Bloch,  65  Ala.  239; 
Burns  v.  La  Grange,  17  Tex.  415. 

6.  Ex  p.  Montgomery,  64  Ala.  463. 

7.  People  V.  Leavitt,  41  Mich.  470; 
State  V.  Blauvelt,  34  N.  J.  L.  261 ;  Read 
V.  Camden,  54  N.  J.  L.  347. 

After  Payment  of  Penalty.  —  Certiorari 
will  not  lie  to  bring  up  proceedings  for 
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Review  of  Proceedings.  ORDINANCES.  Mandamus. 

Laches.  —  Should  a  party  permit  the  time  for  appealing  to 
expire,  review  cannot  be  obtained  by  resort  to  the  writ  of  certio- 
rari, except  on  special  showing,  unmixed  with  any  blame  or 
negligence  on  the  part  of  the  one  seeking  such  a  remedy.* 

Ministerial  Acts  Not  Reviewed.  ^—  Relief  by  this  writ  extends  only  to 
those  acts  of  the  proceedings  which  are  judicial  or  quasi-\\x^\c\2X 
and  affect  the  rights  and  property  of  parties,  and  not  such  acts  as 
are  ministerial.* 

4.  Habeas  Corpus.  —  A  Retrial  of  Questions  of  Fact,  made  the  basis  of 
the  original  judgment,  cannot  be  had  on  a  writ  of  habeas  corpus. 
Unless  the  ordinance  is  void  as  a  matter  of  law,  recourse  must  be 
had  to  other  means  of  review.^ 

When  Haheas  Corpus  Lies.  —  Relief  by  habeas  corpus  has  been 
granted  where  the  ordinance  was  unreasonable  and  burdensome,* 
and  where  the  judgment  of  conviction  was  void  upon  its  face.* 

After  Payment  of  Fine.  —  If  the  party  pays  his  fine  after  commit- 
ment, he  can  properly  raise  by  habeas  corpus  the  question  of  his 
discharge.® 

5.  Mandamus.  —  If  a  court  refuses  to  act  and  grant  a  defendant 
such  rights  as  he  is  by  law  entitled  to  in  prosecutions  under  ordi- 
nances, mandamus  may  issue  to  compel  action.'' 

the  collection  of  a  penalty  of  a  munici-  Rep.  i68;  Ex  p.  Boland,  ii  Tex.  App. 

pal  ordinance,  if  the  penalty  has  been  159. 

paid.     Powell  v.  People,  47  Mich.  108.  4.  Ex  p.  Hodges,  87  Cal.  162. 

1.  State  V.  Bill,  13  Ired.  L.  (N.  Car.)  5.  Collins  v.  Hall,  92  Ga.  411. 

373;  Beasley  v.  Beckley,  28  W.  Va.  81.         6.  Flanagan  :/.  Treasurer,  44  N.  J.  L. 

2.  hi  re  Wilson,  32  Minn.  150.  118. 

Judicial  or  Legislative  Acts  Reviewable.  7.  To  Compel  Allowance  of  Appeal.  — 

—  The  acts  of  a  municipal  court  may  In  a  prosecution  under  a  city  ordinance 

be   reviewed    by  certiorari,  at  the  in-  in  the  New  Orleans  recorder's  court,  if 

stance  of  a  party  aggrieved,  whether  the  defendant  in  good  faith  objects  on 

such  acts   are  judicial  or  legislative,  the  ground  that  the  ordinance  is  illegal 

Treasurer  v.  Mulford,  26  N.  J.  L.  49;  and  unconstitutional,  antecedent  to  the 

State  V.  Jersey  City,  29  N.  J.  L.  170.  trial  and  before  judgment  pronounced, 

3.  Ex  p.  Montgomery,  64  Ala.  463;  he  is  entitled  to  an  appeal,  though  the 
Ex  p.  Taylor,  87  Cal.  91;  Jackson  v.  objection  was  made  orally;  and  upon 
Boyd,  53  Iowa  536;  Zelle  v.  McHenry,  its  refusal,  mandamus  may  issue  to 
51  Iowa  572;  In  re  Bushey,  105  Mich,  compel  its  allowance.  State  v.  Mur- 
64;  Matter  of  Wright,  29  Hun  (N.  Y.)  phy,  41  La.  Ann.  526.  See  also  gener- 
357;  Madden  t/.  Smeltz,  2  Ohio  Cir.  Ct.  ally  article  Mandamus,  vol.  13,  p.  479. 
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ORIGINAL  BILLS. 

See  article  BILLS  IN  EQUITY,  vol.  3,  p.  335. 


ORIGINAL  NOTICE. 

See  article  SUMMONS  AND  -PROCESS. 


OWNERSHIP. 

See  article  TITLE,  OWNERSHIP,  AND  POSSESSION. 


OYER. 

See  article  PRO  PERT  AND  OYER. 


PARDONS. 

I  Fboceedings  to  Obtain,  447. 
n.  Plea  OF  Pardon,  448. 

1.  In  the  Criminal  Prosecution,  448. 

2.  After  Final  Conviction  and  Sentence,  449. 

CROSS-REFERENCES. 

See  in  general  articles  CONTEMPT,  vol.  4,  pp.  764,  821;  FINES 
AND  COSTS  IN  CRIMINAL  CASES,  vol.  8,  pp.  593,  997, 
et  seq. 

L  PSOCEEDINGS  TO  OBTAIN.  —  An  application  for  a  pardon  is  not 
addressed  to  the  judicial  department  of  the  state,  and  hence  the 
rules  which  govern  proceedings  at  law  and  in  equity  are  not 
applicable  as  a  matter  of  course.*     A  method  of  procedure  has, 

1.  This  lack  of  systematic  procedure  erection  of  a  court  of  pardons  is  of  such 

for  conducting  applications  for  a  par-  doubtful    expediency,    ofifering    as    it 

don  and  hearings  thereon   has   given  does  an  opportunity  to  the  convict  — 

rise    to   considerable   discussion.     See  practically  within  the  doors  of  every 

for  instance  2  Cent.  L.  J.  373;  "Pardon-  prison  —  to  press  his  suit  for  pardon, 

ing  Criminals,"  5  Alb.  L.  J.  17.  that  it  should  never  be  permitted  until 

In  the  case  of  Rich  v.  Chamberlain,  the  people  have  signified  a  willingness 

104  Mich.  436,  Hooker,  J.,  said:  "  The  that  the  safeguards  placed  in  their  con- 
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PARDONS.  In  the  Criminal  Prosecution. 


however,  been  initiated  by  law  in  many  states,  and  the  tendency 
seems  to  be  in  that  direction.* 

II.  Plea  of  Paedon  —  1.  In  the   Criminal  Prosecution.  —  The 

defense  of  pardon  must  be  opportunely  urged,  or  it  will  be 
deemed  to  have  been  waived.  When  it  arises  before  issue  is 
joined,  it  must  be  pleaded  as  other  matter  in  confession  and 
avoidance  is  pleaded  in  the  particular  jurisdiction.*  Otherwise 
the  pardon  should  be  brought  to  the  attention  of  the  court  in 
some  manner  suitable  to  the  advanced  stage  of  the  proceedings.* 


stitution  be  removed.  The  erection  of 
a  court  of  pardons  is  to  invite  un- 
worthy applications.  A  practice  grows 
up.  It  offers  a  premium  to  pardon- 
brokers,  and  the  pardon,  in  place  of 
remaining  a  matter  of  high  executive 
discretion,  based  upon  legitimate  clem- 
ency, degenerates  to  a  routine  award 
of  a'committee,  to  be  obtained  and  jus- 
tified by  compliance  with  fixed  rules, 
and  sought  as  an  assertion  of  right 
rather  than  clemency." 

1.  See  generally  statutory  and  con- 
stitutional provisions  of  the  various 
states,  and  the  following  cases  in 
which  some  such  provisions  are  dis- 
cussed. Bird  V.  Breedlove,  24  Ga.  623; 
Answer  of  Justices  to  Question  Relating 
to  the  Pardoning  Power,  85  Me.  547; 
State  V.  Foley,  15  Nev.  64,  37  Am. 
Rep.  458;  Rich  v.  Chamberlain,  104 
Mich.  436;  Tompkins  v.  New  York,  14 
N.  Y.  App.  Div.  536  [cititig  People  v. 
Columbia  County,  134  N.  Y.  i];  Rules 
Governing  Applications  for  Pardons,  4 
N.  Y.  Crim.  Rep.  606;  Iti  re  Edymoin, 
8  How.  Pr.  (Cayuga  County  Ct.)  478. 

2.  General  Issne  and  Plea  of  Pardon.  — 
At  common  law  where  a  pardon  is  ob- 
tained before  issue  joined,  it  is  waived 
by  pleading  the  general  issue,  whether 
alone  or  together  with  a  special  plea  of 
pardon.  U.  S.  v.  Wilson,  7  Pet.  (U.  S.) 
150,  I  Baldw,  (U.  S.)  91;  Michael  v. 
State,  40  Ala.  361 ;  2  Hawk.  P.  C,  c.  37, 
§§  59,  64,  67;  I  Chitty  Crim.  Law  466 
et  seq. 

Pardon  by  Private  Act  or  Charter.  — 
Where  a  pardon  is  by  private  act  of  the 
legislature,  or  by  charter  of  the  execu- 
tive, it  must  always  be  called  to  the 
attention  of  the  court  by  plea  or  other 
proper  action.  U.  S.  z;.  Wilson,  7  Pet. 
(U.  S.)  150,  I  Baldw.  (U.  S.)  91; 
Michael  z.  ?^tate,  .40  Ala.  361;  Exp. 
Lockhart,  i  Disney  (Ohio)  105;  Rex  v. 
Ratcliffe,  i  Wils.  150.  See  also  Sutton 
V.  Mcllhany,  5  West.  L.  J.  (Ohio)  356, 
I  Ohio  Dec.  (Reprint)  235. 


Pardon  by  Public  Law  or  Proclamation. 

—  Where  pardon  results  from  a  public 
law  or  proclamation  of  amnesty  and 
pardon,  it  need  not  be  pleaded,  but  the 
act  or  proclamation  will  be  judicially 
noticed  by  the  court.  Jenkins  v.  Col- 
lard,  145  U.  S.  546;  Greathouse's 
Case,  2  Abb.  (U.  S.)  382.  4  Sawy.  (U. 
S.)  487,  457;  U.  S.  V.  Wilson,  7  Pet. 
(U.  S.)  150,  I  Baldw.  (U.  S.)  91; 
Michael  v.  State,  40  Ala.  361;  State  v. 
Keith,  63  N.  Car.  J40;  State  v.  Blalock, 
Phil.  L.  (N.  Car.)  242;  Ex  p.  Lockhart, 
I  Disney  (Ohio)  105;  2  Hawk.  P.  C, 
c.  37i  §  61.  Unless  there  are  excep- 
tions or  conditions  contained  in  the 
body  of  the  act,  in  which  event  the  ac- 
cused must  bring  himself  within  its 
terms.  St.  Louis  Street  Foundry  Case, 
6  Wall.  (U.  S.)  770.  note;  State  v.  Keith, 
63  N.  Car.  140;  State  v.  Cook,  Phil.  L. 
(N.  Car.)  535;  Marshall's  Case,  Cro. 
Eliz.  4;    Partridge's    Case,   Cro.   Eliz. 

125;  Harris  v. ,  T.  Raym.  23;  Rex 

^.  Ratcliffe,  i  Wils.  150;  Dyer  27^;  2 
Hawk.  P.  C,  c.  37,  §  60. 

Necessity  of  Formal  Plea.  —  An  alle- 
gation by  the  accused  that  his  case 
comes  within  the  provisions  of  the  act, 
admitted  by  the  solicitor  for  the  state, 
will  suffice  in  place  of  a  formal  plea. 
State  V.  Keith,  63  N.  Car.  140. 

Plea  of  Pardon  in  Other  Suits  and  Prose- 
cations. —  At  the  early  common  law  a 
pardon  of  one  felony  might  be  pleaded 
by  the  accused  in  bar  of  any  prosecu- 
tions for  felonies  previously  committed. 
But  this  is  no  longer  true.  Hawkins  v. 
State,  I  Port.  (Ala.)  475;  State  v.  Foley, 
15  Nev.  64,  37  Am.  Rep.  458;  State  v. 
M'Carty,  i  Bay  (S.  Car.)  334.  Compare 
State   V.    Stalnaker,   2    Brev.  (S.  Car.) 

44- 

3.  "  The  king's  charter  of  pardon 
must  be  specially  pleaded,  and  that 
at  a  proper  time,  for  if  a  man  is  in- 
dicted and  has  a  pardon  in  his  pocket, 
and  afterwards  puts  himself  upon  his 
trial  by  pleading  the  general  issue,  he 
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PARDONS. 


After  Final  Conviction. 


2.  After  Final  Conviction  and  Sentence.  —  The  manner  of  taking 
advantage  of  a  pardon  which  has  been  granted  after  the  convic- 
tion has  become  final  in  the  courts,  seems  not  to  be  provided  for 
by  law,  but  to  be  the  result  of  custom  or  precedent.  Some 
remarks  on  this  subject  will  be  found  in  the  notes.* 


has  waived  the  benefit  of  such  pardon. 
But  if  a  man  avails  himself  thereof,  as 
by  course  of  law  he  may,  a  pardon 
may  either  be  pleaded  on  arraignment, 
or  in  arrest  of  judgment,  or,  in  the 
present  stage  of  proceedings,  in  bar  of 
execution."  4  Black.  Com.  402,  quoted 
in  U.  S.  V.  Wilson,  7  Pet.  (U.  S.)  150,  i 
Baldw.  (U.  S.)  91. 

"A  pardon  is  granted  to  one  who  is 
certainly  guilty,  sometimes  before,  but 
usually  after  conviction.  And  the 
court  takes  no  notice  of  it  unless 
pleaded  or  in  some  way  claimed  by 
the  person  pardoned;  and  it  is  usually 
granted  by  the  crown  or  bv  the  execu- 
tive." State  V.  Blalock,  Phil.  L.  (N. 
Car.)  242. 

In  Rex  V.  Haines,  i  Wils.  214,  where 
a  pardon  granted  after  issue  joined, 
but  before  conviction,  was  not  called 
to  the  attention  of  the  court  until  after 
conviction,  it  was  nevertheless  held  to 
be  in  time,  but  the  defendant  was 
charged  with  full  payment  of  costs. 

After  Conviction  bat  Before  Sentence.  — 
The  plea  of  pardon  may  be  made  after 
conviction  in  response  to  the  question 
whether  the  accused  has  anything  to 
say  why  sentence  should  not  be  pro- 
nounced. Blair  v.  Com.,  25  Gratt.  (Va.) 
S50. 

When  Appeal  Is  Pending.  —  A  pardon 
may  properly  be  called  to  the  attention 
of  the  appellate  court  where  the  case  is 
pending  on  appeal.  Com.  v.  Lock- 
wood,  109  Mass.  323,  12  Am.  Rep.  699; 
State  V.  Alexander,  76  N.  Car.  231,  dis- 


tinguishing State  V.  Mclntire,  i  Jones 
L.  (N.  Car.)  i.  And  this  may  be  done 
by  suggestion  of  the  stale's  attorney 
that  the  defendant  has  been  pardoned, 
upon  which  the  appeal  will  be  dis- 
missed. State  V.  White,  26  Oregon 
605.  See  also  State  v.  Alexander,  76 
N.  Car.  231. 

1.  Where  the  defendant  has  been 
committed  to  prison,  it  is  customary 
for  the  keeper  or  warden  to  act  upon 
the  pardon  and  discharge  the  prisoner. 
See  Pennsylvania  cases  where  this 
practice  is  noticed  and  criticised. 
Com.  V,  Halloway,  44  Pa.  St.  210,  84 
Am.  Dec.  431,  2  Am.  L.  Reg.  N.  S.  474, 
488,  note  5;  Com.  v.  Shisler,  2  Phila. 
(Pa.)  256,  14  Leg.  Int.  (Pa.)  92. 

At  the  ancient  common  law  it  was 
necessary  to  plead  the  pardon  by  suing 
out  a  writ  of  habeas  corpus,  before  the 
discharge  could  be  procured.  Com.  v. 
Halloway,  44  Pa.  St.  210,  84  Am.  Dec. 
431,  2  Am.  L.  Reg.  N.  S.  474.  And  see 
Rex  V.  Salisbury,  i  Show.  100,  Carth. 
131.  And  to-day,  in  the  event  of  the  re- 
fusal of  the  warden  or  keeper  of  the 
prison  to  discharge  the  prisoner,  the 
defense  of  pardon  may  be  raised  by  a 
petition  for  this  writ,  and  in  answer  to 
the  return  made  thereto.  Greathouse's 
Case,  2  Abb.  (U.  S.)  382,  4  Sawy.  (U. 
S.)  437,  457;  Matter  of  De  Puy,  3  Ben. 
(U.  S.)  307;  Exp.  Reno,  66  Mo.  266,  27 
Am.  Rep.  337;  In  re  Edymoin,  8  How. 
Pr.  (Cayuga  County  Ct.)  478;  Ex  p. 
Lockhart,  i  Disney  (Ohio)  105;  In  re 
Moore,  4  Wyoming  98. 
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PARENT  AND   CHILD. 

By  Charles  H.  Street. 

I.  In  General  —  Actions  foe  Injubies  to  Child,  450. 
n.  Actions  by  the  Parent,  452. 

1.  Form  of  the  Action,  452. 

2.  Parties,  452. 

3.  The  Pleadings,  453. 

a.  In  General,  453. 

b.  Loss  of  Service,  453. 

c.  Negligence,  454. 

d.  Damages,  455. 

4.  Injuries  Resulting  in  Death,  455. 

5.  Seduction  of  Daughter,  /i^K^^^. 

m.  Actions  by  the  Child,  455. 

CROSS-REFERENCES. 

See  generally  articles  ABDUCTION,  vol.  i,  p.  50;  BASTARDY, 
vol.  3,  p.  266;  CIVIL  DAMAGE  ACTS,  vol.  4,  p.  542; 
INFANTS,  vol.  10,  p.  581;  KIDNAPPING,  vol.  12,  p.  825; 
PERSONAL  INJURIES. 

I.  In  General  —  Actions  for  Injuries  to  Child.  —  At  com- 
mon law  two  different  causes  of  action  are  afforded  for  an  injury 
to  a  child.  These  causes  of  action  are  entirely  distinct  in  their 
nature,  and  the  damages  recoverable  in  each  case  depend  upon 
different  considerations.  Thus  where  a  recovery  is.  sought  for 
loss  of  services  and  for  expenses  incurred  by  the  parent  for  medi- 
cal treatment,  the  action  should  be  brought  by  the  parent  in  his 
own  name  and  for  his  own  benefit,*  but  the  child  is  the  proper 
party  to  sue  for  damages  based  on  his  personal  suffering  and 
injuries;  *  nor  can  damages  peculiar  to  one  of  these  actions  prop- 

1,  Georgia.  —  Central  R.  Co.  v.  Brin-  Missouri.  —  Mauerman  v.  St.  Louis, 

son,  64  Ga.  475;    Shields  v.  Yonge,  15  etc.,  R.  Co.,  41  Mo.  App.  348;  Frick  v. 

Ga.  349.  St.  Louis,  etc.,  R.  Co.,  75  Mo.  542. 

Indiana.  —  Rogers  v.  Smith,  17  Ind.  New  Hampshire.  — Whitakerz/.  War- 

323.  ran,  60  N.   H.  20;  Connell  v.  Putnam, 

Kansas.  —  Sawyer  v.  Sauer,  10  Kan.  58  N.  H.  534. 

519.  New  York.  —  Drew  v.  Sixth  Ave.  R. 

Maine.  —  Kennard     v.    Burton,     25  Co.,  26  N.  Y.  49. 

Me.  39.  West    Virginia.  —  Taylor   v.    Chesa- 

Massachusetts.  —  Dennis   v.   Clark,  2  peake,  etc.,  R.  Co.,  41  W.  Va.  704. 

Cush.  (Mass.)  347.  England.  —  Flemmington    v.   Smith- 

Mississippi.  —  Natchez,  etc.,   R.  Co.  ers,  2  C.  &  P.  292,  12  E.  C.  L.  131. 

V.  Cook,  63  Miss.  38.  2.  Central  R.  Co.  v.  Brinson,  64  Ga. 
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erly  be  recovered  in  the  other.*  In  some  states,  however,  by 
statute,  the  parent  may  sue  in  his  own  name  for  the  child's 
injuries  in  any  case  where  the  child  could  have  maintained  such 
an  action  at  common  law.*  A  judgment  recovered  by  the  parent 
in  his  action  for  loss  of  service  cannot  be  pleaded  as  a  bar  to  the 
child's  suit,*  and  vice  versa  a  recovery  by  the  child  does  not 
defeat  the  parent's  right  of  action.* 


475;  Rogers  v.  Smith,  17  Ind.  323; 
Plummer  v.  Webb,  Ware  (U.  S.)  75. 

Exclusion  from  Public  School.  —  Thus 
the  right  of  action,  if  any  exists,  for 
excluding  a  child  from  a  public  school, 
is  in  the  child,  and  the  parent  cannot 
maintain  an  action  for  such  exclusion. 
Boyd  V.  Blaisdell,  15  Ind.  73;  Donahoe 
V.  Richards,  38  Me.  376;  Spear  z/.Cum- 
mings,  23  Pick.  (Mass.)  224;  Stephen- 
son V.  Hall,  14  Barb.  (N.  Y.)  222. 

Breack  of  Contract.  —  Where  there  is  a 
contract  with  the  infant  for  carriage, 
and  the  action  is  therefore  founded  in 
contract,  that  is  to  say  the  omission  of 
a  contract  duty,  the  proper  form  of 
common-law  action  is  case,  and  it  must 
be  brought  by  the  party  injured.  The 
contract  does  not  inure  to  the  parent's 
benefit,  and  therefore  he  cannot  sue 
under  a  per  quod.  Fairmount,  etc.. 
Pass.  R.  Co.  V.  Stutler,  54  Pa.  St.  375. 

1.  Durkee  v.  Central  Pac.  R.  Co.,  56 
Cal.  388;  Chicago,  etc.,  R.  Co.  v.  Lam- 
mert,  12  111.  App.  408;  Black  v.  CarroII- 
ton  R.  Co.,  10  La.  Ann.  33;  Cumming 
V.  Brooklyn  City  R.  Co.,  21  Abb.  N. 
Cas.  (N.  Y.  Ct.  App.)  7;  Whitney  v. 
Hitchcock,  4  Den.  (N.  Y.)  461. 

Although  the  gist  of  the  parent's  ac- 
tion is  loss  of  service,  he  may,  in  the 
same  action,  claim  and  recover  dam- 
ages for  expenses  incurred  in  caring 
for  and  curing  the  child.  Rogers  v. 
Smith,  17  Ind.  323;  Dennis  v.  Clark,  2 
Cush.  (Mass.)  347;  Natchez,  etc.,  R. 
Co.  V.  Cook,  63  Miss.  38;  Frick  v.  St. 
Louis,  etc.,  R.  Co.,  75  Mo.  542;  Con- 
nell  V.  Putnam,  58  N.  H.  534.  But  he 
cannot  recover  for  the  injury  to  his  own 
feelings.  Cowden  v.  Wright,  24  Wend. 
(N.  Y.)  429;  Edmonson  v.  Machell,  2 
T.  R.  4. 

See  in  general  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.),  titles  Injuries  to 
Children  ;  Parent  and  Child. 

But  in  Stowe  v.  Heywood,  7  Alien 
(Mass.)  118,  it  was  held  that  a  count  for 
harboring  and  secreting  a  minor 
daughter  might  be  added  by  amend- 
ment to  the  declaration  in  an  action 
lor  enticing  her  away  from  her  father's 


family,  and  that  upon  such  amended 
declaration  the  father  might  recover 
for  his  own  mental  suffering  caused 
by  the  act  of  the  defendant. 

2.  Buechner  v.  Columbia  Shoe  Co., 
60  Minn.  477;  Lathrop  v.  Schutte,  61 
Minn.  196;  Gardner  v.  Kellogg,  23. 
Minn.  463;  Hess  v.  Adamant  Mfg. 
Co.,  66  Minn.  79;  McNamara  v.  Logan, 
100  Ala.  187;  Karr  v.  Parks,  44  Cal. 
46. 

3.  McNamara  v,  Logan,  100  Ala. 
187;  Beebe  v.  Trafiford,  Kirby  (Conn.)« 
217;  Camp  V.  Hall,  39  Fla.  535;. 
Palmer  v.  Conant,  58  Hun  (N.  Y.)  333;.. 
International,  etc.,  R.  Co.  v.  Hinzie, 
82  Tex.  623;  Bradley  v.  Andrews,  51 
Vt.  525.  See  in  general  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.),  titles  Injuries 
to  Children  ;  Parent  and  Child. 

Belease  by  Parent.  —  A  parent  can 
execute  an  agreement  releasing  one 
who  has  injured  his  child  from  all 
claims  for  damages  for  loss  of  services 
resulting  from  the  injury,  but  such  an 
agreement  cannot  be  pleaded  as  a  bar 
to  the  child's  action  for  his  personal 
injury.  International,  etc.,  R.  Co.  v. 
Hinzie,  82  Tex.  623;  Palmer  v.  Co- 
nant, 58  Hun  (N.  Y.)  333.  But  see 
Beebe  v.  Trafford,  Kirby  (Conn.)  217. 

4.  Karr  v.  Parks,  44  Cal.  46;  Horgan 
V.  Pacific  Mills,  158  Mass.  402;  Wilton 
V.  Middlesex  R.  Co.,  125  Mass.  130; 
Bamka  v.  Chicago,  etc.,  R.  Co.,  61 
Minn.  549;  Texas,  etc.,  R.  Co.  v. 
Morin,  66  Tex.  133.  See  also  Larwill 
V.  Kirby,  14  Ohio  i.  And  see  for  full 
discussion  of  law  of  this  subject.  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.),  titles 
Injuries  to  Children  ;    Parent  and  Child. 

Eecovery  under  Statutes.  —  The  par- 
ent's right  of  action  for  loss  of  services 
is  not  barred  by  his  recovery  in  a  prior 
action,  brought  by  him  in  the  child's 
name  and  for  the  child's  benefit,  under 
the  Minnesota  statutes  (Gen.  Staf. 
1894,  §  5164).  Bamka  v.  Chicago,  etc., 
R.  Co.,  61  Minn.  549.  Whether  the 
same  is  true  of  an  action  in  California, 
under  §  11  of  the  Practice  Act,  quare. 
Karr  v.  Parks,  44  Cal.  46. 
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IL  Actions  by  the  Parent  —  1.  Form  of  the  Action.  —  For  a 

forcible  injury  to  a  child,  as  in  cases  of  assault  and  battery,  the 
remedy  of  the  parent  at  common  law  is  an  action  of  trespass /^r 
quod  servitiinn  amisit,^  but  case  is  the  proper  form  of  action  when 
the  injury  is  caused  by  the  negligence  of  the  defendant,*  and 
also  in  cases  of  enticement  and  harboring,^  For  injuries  sus- 
tained by  the  child  while  upon  the  high  seas,  the  parent  may 
maintain  a  libel  in  admiralty."* 

2.  Parties.  —  The  right  to  sue  for  loss  of  services  rests  prima- 
rily with  the  father,*  and  at  common  law  the  mother  could  not 
maintain  such  an  action,®  but  by  statute  she  is  commonly  given 
this  right  in  case  the  father  is  dead,'  or  has  abandoned  his  family, 
leaving  her  responsible  for  the  child's  support.®  And  it  is  gen- 
erally held  that  one  standing  in  loco  parentis  may  sue  even  though 
he  has  never  formally  adopted  the  child.® 


Implied  Emancipation  of  Child.  —  Dam- 
ages for  loss  of  services  cannot  as  a 
strict  matter  of  law  be  recovered  in  an 
action  by  a  minor  for  personal  injuries, 
but  where  such  an  action  is  brought  by 
a  parent  in  the  child's  name,  as  "  next 
friend,"  and  the  parent  insists  upon 
such  a  recovery  in  that  action,  and 
damages  for  loss  of  services  are  actu- 
ally awarded,  it  will  be  considered  an 
implied  emancipation  of  the  minor, 
and  the  damages  will  belong  to  the 
child.  And  the  judgment  in  such  ac- 
tion may  be  pleaded  as  a  bar  to  a  sub- 
sequent action  by  the  father,  since  he 
has  waived  his  right  to  recovery  for 
loss  of  services  by  such  implied  eman- 
cipation. Baker  v.  Flint,  etc.,  R.  Co., 
91  Mich.  298;  Abeles  v.  Bransfield,  19 
Kan.  16. 

1.  Hammer  v.  Pierce,  5  Harr.  (Del.) 
171;  Hoover  v.  Heim,  7  Watts  (Pa.)  62. 

2.  Van  Horn  v.  Freeman,  6  N.  J.  L. 
322;  Durden  v.  Barnett,  7  Ala.  i6g. 

Where  a  Child  Is  Hired  to  a  Third  Per- 
son as  a  servant,  and  his  master  puts 
him  on  a  vicious  horse  and  his  leg  is 
broken,  the  parent's  remedy  is  by  tres- 
pass on  the  case;  but  in  cases  where 
the  child  is  living  with  the  father  and 
in  his  service,  trespass  is  the  proper 
•form  of  action.  Wilt  v.  Vickers,  8 
^Vatts  (Pa.)  227. 

S,  Jones  V.  Tevis,  4  Litt.  (Ky.)  26; 
Moritz  V.  Garnhart,  7  Watts  (Pa.)  302. 

Procnring  Marriage  of  Minor  Daughter. 
—  A  father  cannot  maintain  an  action 
per  quod  against  one  who  entices  away 
his  minor  daughter  and  procures  her 
marriage  to  a  third  person.  Goodwin 
t».  Thompson,  2  Greene  (Iowa)  329; 
Jones  V.  Tevis,  4  Litt.  (Ky.)  25 ;  Hervey 
tf.     Moseley,     7     Gray     (Mass.)    479. 


Contra,  Hills  v.  Hobert,  2  Root  (Conn.) 
48. 

4.  Plummer  v.  Webb,  Ware  (U.  S.) 
75;  Steele  v.  Thacher,  Ware  (U.  S.)  91. 

5.  Citizens'  St.  R.  Co.  v.  Willoeby, 
15  Ind.  App.  312;  Worcester  v.  Mar- 
chant,  14  Pick.  (Mass.)  510;  Geraghty 
V.  New,  7  Misc.  Rep.  (N.  Y.  C.  PI.)  30, 

Mother  and  Stepfather  of  Child.  —  In 
Massachusetts  there  is  a  statute  pro- 
viding that  every  master  of  a  ship  who 
shall  "  carry  or  transport  out  of  this 
government  [an  infant],  without  the 
consent  of  his  parents,"  shall  be  "  lia- 
ble for  the  damages  sustained  by  the 
parent,  etc.,  in  a  special  action  of  the 
case."  Under  this  statute  it  has  been 
held  that  the  infant's  mother  and  step- 
father cannot  maintain  such  an  action, 
since  they  have  no  right  to  the  child's 
society  or  services.  Worcester  v.  Mar- 
chant,  14  Pick.  (Mass.)  510. 

6.  Citizens'  St.  R.  Co.  v.  Willoeby, 
15  Ind.  App.  312. 

The  father  may  maintain  an  action 
even  though  the  child  is  in  the  service 
of  another  at  the  time  of  the  injury, 
but  the  mother  cannot.  Nor  can  she 
sue  where  the  father  is  living  at  the 
time  of  the  injury,  although  he  dies 
before  the  action  is  brought.  Geraghty 
V.  New,  7  Misc.  Rep.  (N.  Y.  C.  PI.)  30. 

7.  Jones  v.  Tevis,  4  Litt.  (Ky.)  25; 
Union  News  Co.  v.  Morrow,  (Ky.  1898) 
46  S.  W.  Rep.  6;  Harford  v.  Hamilton 
County,  60  Md.  340;  Horgan  v.  Pacific 
Mills,  158  Mass.  402;  Kennedy  v.  New 
York  Cent.,  etc..  R.  Co.,  35  Hun  (N. 
Y.)  186. 

8.  Savannah,  etc.,  R.  Co.  v.  Smith, 
93  Ga.  742. 

9.  Whitaker  v.  Warren,  60  N.  H.  20; 
Moritz  V.  Garnhart.  7  Watts  (Pa.)  302. 
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3.  The  Pleadings  —  a.  In  General.  —  The  essential  averments 
of  the  declaration  or  complaint  are,  that  the  relationship  of  parent 
and  child  existed,  that  the  parent  was  entitled  to  the  child's  serv- 
ices, that  the  child  was  injured  by  the  negligent  or  wilful  act  of 
the  defendant,  and  that  the  parent  has  thereby  suffered  a  loss  of 
his  services.* 

b.  Loss  OF  Service. — When  the  action  is  brought  by  the 
father  it  is  the  better  practice  to  allege  directly  that  the  child  was 
his  servant  at  the  time  of  the  injury,*  although  an  objection  to  a 
declaration  for  want  of  this  averment  is  waived  unless  made 
before  verdict.' 

Where  the  Mother  Is  the  Party  Who  Sues,  a  direct  averment  that  she  was 
entitled  to  the  child's  services  is  absolutely  essential.*     In  such 


As  to  Parties  in  Actions  for  Wrongfal 
Death  of  Child,  see  article  Death  by 
Wrongful  Act,  vol.  5,  p.  857. 

1.  Buck  V.  People's  St.  R.,  etc.,  Co., 
46  Mo.  App.  555;  Houston,  etc.,  R.  Co. 
V.  Miller,  49  Tex.  322;  Evansich  v. 
Gulf,  etc.,  R.  Co.,  57  Tex.  123;  Jones 
V.  Brown,  i  Esp.  N.  P.  217. 

For  a  complaint  held  sufficient  in  an 
action  per  quod  for  enticing  away  a 
child  and  procuring  his  enlistment  in 
the  army,  see  Bundy  v.  Dodson,  28 
Ind.  295. 

There  Being  Two  Caoses  of  Action,  one 
by  the  parent  for  loss  of  service,  and 
the  other  for  injuries  personal  to  the 
child,  the  complaint  should  be  framed 
for  one  of  these  causes  of  action,  and 
not  include  both.  But  where  both  are 
included  in  the  same  complaint  it  will 
be  presumed,  after  verdict,  that  the 
proof,  on  the  trial,  was  limited  to  the 
legitimate  ground  of  damages.  Rogers 
V.  Smith,  17  Ind.  323. 

That  the  Child  Was  a  Minor.  —  In  ac- 
tions for  enticing  away  and  harboring 
a  minor  child,  and  likewise  in  actions 
for  injuries  to  minor  children  employed 
in  a  dangerous  business  without  the 
parent's  consent,  the  declaration  should 
allege  that  the  defendant  knew  that  the 
child  was  a  minor.  Gulf,  etc.,  R.  Co. 
V.  Redeker,  67  Tex.  190. 

Where  a  Parent  and  His  Child  Are  Both 
Injured  by  the  same  act  of  negligence, 
the  injuries  to  the  parent  and  the  ex- 
penses incurred  in  caring  for  and  heal- 
ing the  child  constitute  one  cause  of 
action,  and  may  be  joined  in  a  single 
paragraph  of  the  complaint.  Cincin- 
nati, etc.,   R.  Co.  V.  Chester,  57  Ind. 

297. 

2.  Bell  V.  Central  R.  Co.,  73  Ga.  520; 
Hussey  v.  Ryan,  64  Md.  426;  Dunn  v. 


Cass   Ave.,   etc.,    R.  Co.,  21   Mo.  App'. 
188. 

In  England  It  has  been  held  that  in 
the  case  of  a  very  young  child,  two  and 
one-half  years  ojd,  the  father  cannot 
recover  in  an  action  for  loss  of  service, 
even  though  the  declaration  alleges 
that  the  child  was  his  servant,  and  that 
his  services  have  been  lost  to  the 
parent  by  reason  of  the  injury.  Hall 
V.  Hollander,  4  B.  &  C.  660,  10  E.  C 
L.  436.  But  the  contrary  doctrine  pre- 
vails in  this  country.  See  Hartfield  v. 
Roper,  21  Wend.  (N.  Y.)  615;  Callahan 
V.  Bean,  9  Allen  (Mass.)  401;  Kreig  v^ 
Wells.  I  E.  D.  Smith  (N.  Y.)  74- 

In  Durden  v.  Barnetl,  7  Ala.  i6g,  it 
was  held  that  the  parent  may  recover, 
even  though  the  child  is  of  very  tender 
years,  provided  the  complaint  alleges 
consequential  inj  ury  caused  by  expense 
in  healing  its  wounds,  and  possibly 
deprivation  of  the  child's  society.  And 
see  in  general,  as  to  right  to  recover. 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.), 
titles  Injuries  to  Children ;  Parent  and 
Child. 

Ahandonment  hy  the  Father.  —  If  the 
father  lives  apart  from  his  wife  and 
allows  his  minor  son  to  remain  in  the 
custody  and  care  of  the  mother,  sup- 
ported and  employed  by  her,  or  if  he 
allows  such  son  to  go  from  him  and! 
employ  himself  as  he  pleases  and  re- 
ceive his  own  wages,  he  cannot  recover 
in  an  action  for  loss  of  services  on  a 
declaration  which  alleges  that  the  de- 
fendant enticed  and  carried  away  the 
child  from  his  (the  father's)  own  care 
and  custody.  Wodell  v.  Coggeshall,  2 
Met.  (Mass.)  89. 

S.  Buck  V.  People's  St.  R.,  etc.,  Co.,. 
46  Mo.  App.  555. 

4.  Matthews  v.  Missouri  Pac.  R.  Co.» 
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a  case  also  the  declaration  should  show  the  mother's  right  of  action 
by  alleging  that  the  father  is  dead  or  has  abandoned  his  family.* 

In  an  Action  by  the  Parent  of  an  Adopted  Child,  or  by  one  standing  in 
loco  parentis,  the  declaration  should  set  forth  the  particulars  of 
the  adoption,  and  the  surrender  of  the  child  by  its  natural 
parents.* 

c.  Negligence.  —  It  is  not  necessary  that  the  specific  acts 
of  negligence  which  caused  the  injury  should  be  set  forth  with 
great  particularity.* 


26   Mo.   App.   75;  Geraghty  v.  New,  7 
Misc.  Rep.  (N.  Y.  C.  PI.)  30. 

1.  Savannah,   etc.,   R.  Co.  v.  Smith, 
93  Ga.  742. 

Amendment  of  Declaration  —  Practice. 
—  A  mother  sued  a  railroad  company, 
alleging  that  on  the  12th  of  September, 
1887,  her  minor  son  boarded  the  de- 
fendant's train,  and,  while  the  train 
■was  runningat  considerable  speed,  one 
of  the  employees  of  the  defendant 
pushed  him  off  the  train,  and  he  fell 
on  the  track,  and  a  car  wheel  ran  over 
one  of  his  legs,  making  him  a  cripple 
for  life.  This  declaration  was  filed 
January  12,  1889.  By  an  amendment, 
which  was  allowed  by  the  court  April 
8,  1890,  the  plaintiff  alleged,  in  sub- 
stance, that,  at  the  time  of  the  injury, 
the  child  injured  as  above  set  forth 
lived  with  her,  and  still  did  so;  that 
her  husband,  the  father  of  the  child, 
long  before  the  injury,  had  failed  to 
provide  for  him,  and  had  deserted  her 
and  her  children,  and  the  abandonment 
still  continued;  that  she  had  the  entire 
care  of  the  children,  and  by  reason  of 
their  abandonment  by  her  husband 
she  was  compelled  to  provide  for  them 
herself,  and  was  therefore  entitled  to 
the  custody  of  the  injured  child  and 
the  value  of  his  services.  The  amend- 
ment set  out  what  his  services  were 
worth  at  the  time  of  the  injury,  and 
•what  they  would  probably  be  worth  up 
to  the  time  of  his  becoming  of  age. 
The  original  declaration  was  filed 
within  the  time  prescribed  by  law  for 
liringing  such  suits.  After  allowing 
the  amendment,  the  court,  at  a  subse- 
quent term,  reconsidered  its  action, 
and  passed  an  order  striking  out  the 
amendment;  whereupon  the  plaintiff 
dismissed  her  action,  and  within  six 
tnonths  thereafter  brought  another  ac- 
tion, in  which  the  same  cause  of  action 
contained  in  the  original  declaration, 
as  amended,  was  substantially  set 
forth.  It  was  contended  by  counsel 
for   the   defendant    that   no   cause    of 


action  having  been  set  forth  in  the 
original  declaration,  and  the  amend- 
ment having  been  stricken  before  the 
case  was  dismissed,  no  cause  of  action 
was  left  pending  at  the  time  of  the  dis- 
missal, and  therefore  the  action  could 
not  be  renewed,  under  section  2932  of 
the  Code,  which  authorizes  a  renewal  of 
an  action  within  six  months  after  a 
dismissal  or  nonsuit;  that,  as  no  cause 
of  action  was  pending  at  the  time  of 
the  dismissal,  there  was  nothing  to 
renew,  and  the  present  declaration, 
being  filed  more  than  two  years  after 
the  injury,  was  barred  by  the  statute 
of  limitations.  But  this  contention 
was  held  to  be  unsound,  and  the  court 
said:  "  Although  the  original  declara- 
tion did  not  set  out  a  cause  of  action  in 
the  mother,  yet,  when  the  amendment 
showing  her  right  to  recover  was 
allowed,  it  made  the  declaration  a  good 
one  in  this  respect,  and  became  a  part 
thereof,  as  much  so  as  if  the  allegations 
in  the  amendment  had  been  inserted 
in  the  declaration  when  it  was  first 
drawn  and  filed;  and  when  the  court, 
at  a  subsequentterm,  struck  the  amend- 
ment, and  the  plaintiff  thereupon  dis- 
missed her  action,  she  had  at  this 
term  of  the  court  a  good  cause  of 
action,  and  if  she  renewed  it  by  bring- 
ing another  action,  setting  forth  the 
same  cause  of  action  contained  in 
the  original  declaration  as  amended, 
the  second  action  was  a  renewal  of  the 
first,  and  was  not  barred  by  the  statute 
of  limitations,  although  filed  more  than 
two  years  after  the  cause  of  action  ac- 
crued." Savannah,  etc.,  R.  Co.  v. 
Smith,  93  Ga.  742. 

2.  Citizens'  St.  R.  Co.  v.  Willoeby, 
15  Ind.  App.  312. 

3.  An  allegation  that  plaintiff's  mmor 
daughter  was  violently  thrown  from 
the  window  of  a  railroad  car,  and  upon 
the  ground,  by  reason  whereof  she  was 
seriously  injured  and  permanently 
crippled  so  as  to  disable  her  from  per- 
forming service  and  labor  of  any  kind. 
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d.  Damages.  —  If  the  plaintiff  seeks  to  recover  damages  for 
prospective  loss  of  the  child's  services  during  minority,  he  must 
allege  such  loss  in  his  declaration.^  Damages  caused  by  loss  of 
time  spent  by  the  parents  in  caring  for  and  curing  the  child 
should  also  be  specially  pleaded.* 

4.  Injuries  Resulting  in  Death.  —  See  article  Death  BY  WRONG- 
FUL Act,  vol.  5,  p.  848. 

5.  Seduction  of  Daughter.  —  See  article  Seduction. 

III.  Actions  by  the  Child.  —  For  the  pleadings  and  procedure 
in  such  actions,  see  articles  INFANTS,  vol.  10,  p.  581  ;  NEXT 
Friend,  vol.  14,  p.  996. 

* 

is  sufficient.     San  Antonio  St.  R.  Co.  v,  2,  Martin  v.  Wood,  (Supreme  Ct.)  5 

Muth,  7  Tex.   Civ.  App.  443.     See,  in  N.  Y.  Supp.  274. 

general,   as    to    pleading    negligence,  As  to  pleading  special  damages  gen- 
article  Negligence,  vol,  14,  p.  329.  erally,  see  article  Damages,  vol.  5,  p. 

1.  Gilligan   v.    New    York,   etc.,    R.  700. 
Co.,  I  E.  D.  Smith  (N.  Y.)  453- 
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PARTICULARS. 

See  article  BILLS  OF  PARTICULARS,  vol.  3,  p.  517. 


PARTIES  TO  ACTIONS. 

By  William  B.  Hale. 

I.  Scope  and  Mode  of  Treatment,  463. 
n.  Definition  and  Use  of  Teems,  463. 
in.  Rtjles  of  General  Application,  467. 

1 .  Interest  and  Capacity  to  Sue  and  Be  Sued,  467. 

a.  Statement  of  Rule,  467. 

b.  Public  and  Private  Wrongs,  /^'^  2. 

c.  Raising  and  Waiving  Objections,  475. 

2.  Real  and  Fictitious  Parties,  476. 

3.  Name  and  Description  of  Parties,  478. 

4.  Same  Person  Both  Plaintiff  and  Defendant,  OtZx. 

5.  What  Law  Governs,  483. 

IV.  At  Common  Law,  484. 

I.  Plaintiffs,  484. 

a.  General  Rules,  484. 

(i)  Legal  Interest  of  Plaintiff,  484. 

(2)  Assignment  of  Choses  in  Action,  486. 

(3)  Nominal  and  Use  Plaintiffs,  487. 

{a)  In  General,  487. 

(J))  Right  to  Use  Name  of  Legal  Plaintiff,  493. 

b.  Actions  Ex  Contractu,  499. 

(i)  Getter al  Rules  as  to  Proper  Plaintiff,  499. 

(a)  Promisee  Has  Legal  Interest,  499. 

Q))  Simple  or  Parol  Contracts,  505. 

(J)  Contracts  under  Seal,  507. 
(2)  Contracts  for  Benefit  of  Third  Persons,  509. 

{a)  Statement  Df  General  Rule,  509. 

(J>)  Exceptions  and  Qualifications,  514. 
r.  Actions  Ex  Delicto,  517. 
(i)  General  Rule,  517. 

(2)  Injuries  to  Person  or  Character,  518. 

(a)   Generally,  518. 

\j))  Per  Quod  Actions,  518. 

(3)  Injuries  to  Real  Property,  519. 

(4)  Injuries  to  Personal  Property,  520. 
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2.  Defendants,  524. 

a.  Actions  Ex  Contractu,  524. 

b.  Actions  Ex  Delicto,  526. 

3.  Joinder  0/  Parties,  527. 

a.  Plaintiffs,  527. 

(i)  Persons  With  and  Without  Interest,  527. 

(2)  In  Actions  Ex  Contractu,  528. 

(a)  Interests  under  Distinct  Contracts,  528. 
{V)  Interests  under  Same  Contract,  528. 

aa.   J^oint  Contracts,  528. 

bb.  Several  Contracts,  533. 

cc.   General  Rules  of  Interpretation,  534. 

(dta)  Express  Contracts,  534. 

Xpb^  Implied  Contracts,  539. 

(3)  In  Actions  Ex  Delicto,  541. 

{a)    When  Plaintiffs  May  Not  J^oin,  541. 

(^)    When  Plaintiffs  May  but  Need  Not  Join,  543. 

{/)    When  Plaintiffs  Must  Join,  544. 

(4)  Right  to  Use  Names  of  Necessary  Coplaintiffs,  545. 

b.  Defendants,  547. 

(i)  In  General,  547. 

(2)  In  Actions  Ex  Contractu,  548. 

{a)  Liabilities  on  Distinct  Contracts,  548. 
(Jf)  Liabilities  under  Same  Contract,  548. 
aa.   Joint  Contracts,  548. 

{ad)  Statement  of  Rule,  548. 
\bb)  Exceptions  to  Rule,  549. 
\cc)  Death  of  Joint  Contractor^  551. 
bb.   Several  Contracts,  553. 
cc.   Joint  and  Several  Contracts,  553. 
dd.   General  Rules  of  Interpretation,  555. 
{aa)  Express  Contracts,  555. 
{bb)  Implied  Contracts,  556. 
{c)  Statutory  Changes,  557. 

(3)  In  Actions  Ex  Delicto,  557. 

{a)  Joint  Torts,  557. 

aa.   Statement  and  Application  of  Rule,  557. 
bb.   Exception  as  to  Joint  Owners  of  Land, 

560- 

cc.  Joinder  of  Master  and  Servant  or  Princi- 
pal and  Agent,  560. 

dd.  Death  of  One  Joint  Tortfeasor^  562. 

(b)  Several  and  Distinct  Torts,  562. 
{c)   Tort  Founded  on  Contract,   563. 

4.  Raising,  Waiving,  and  Curing  Objections,  564. 

a.  Misnomer,  564. 

b.  Want  of  Interest  or  Capacity  to  Sue,  564. 

c.  Nonjoinder,  564. 

(i)  Of  Plaintiffs,  t^d^. 

{(i)  In  Actions  Ex  Contractu,  564. 
{b)  In  Actions  Ex  Delicto,  567. 
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(2)  0/  Defendants,  570. 

(a)  In  Actions  Ex  Contractu,  570. 
aa.  Plea  in  Abatement,  570. 
bb.  Demurrer,    Motion    in    Arrest^    or 
Error,  577. 
(J})  In  Actions  Ex  Delicto,  580. 

d.  Misjoinder,  580. 

(i)  Of  Plaintiffs,  580. 

{a)  In  Actions  Ex  Contractu,  580. 

(J))  In  Actions  Ex  Delicto,  581. 
(2)  Of  Defendants,  582. 

(a)  Ifi  Actions  Ex  Contractu,  582. 

(/^)  ///  Actions  Ex  Delicto,  583. 

e.  Amendment  as  to  Parties,  584. 
V.  In  Eqitity,  584. 

1.  General  Rules,  584. 

a.  All  Persons  Interested,  584. 

b.  Persons  Without  Interest,  590. 

c.  Nature  of  Interest  Required,  592. 

(i)  In  General,  592. 

(2)  Holder  of  Legal  Title,  593. 

(3)  Equitable  or  Beneficial  Owners,  593. 

(4)  Persons  Without  Legal  or  Beneficial  Interest.,  594. 

(5)  Slight  and  Remote  Interests,  594. 

(6)  Simple  Contract  Creditors,  594. 

(7)  Desires  or  Wishes  Insufficient,  594. 

(8)  Interest  Defeasible  by  Act  of  Defendant,  594. 

(9)  Vested  Remainders  or  Reversions,  594. 
(10)  Contingent  Interests,  595. 

(ii)  Persons  Who  Have  Parted  with  All  Interest,  596. 

(12)  Agents  and  Attorneys,  598. 

(13)  Auctiofieers,  599. 

(14)  Public  Officers  and  the  Like,  600. 

(15)  Mere  Witnesses,  601. 

(16)  Miscella?ieous  Cases,  601. 

d.  Persons  Without  Interest  Joined  for  Discovery,  602. 

e.  Persons  Claiming  under  Inconsistent  Titles,  605. 

f.  General  Rule  One  of  Convenience  Only.,  606. 

2.  Classification  of  Parties,  610.  ^ 

3.  Necessary  or  Indispensable  Parties,  611. 

a.  Statement  of  Rule,  611. 

b.  Illustrations  of  Rule,  617. 

c.  Exceptions  to  Rule,  624. 

(i)  Persons  Whose  Interest  Is  Very  Small,  624. 

(2)  Persons  with  Interests  Created  to  Oust  Juris  die- 

tion,  624. 

(3)  Persons    Consenting    to    Decree    or  Disclaiming 

Interest,  625. 

(4)  Persons  Against  Whom  Rights  Are  Waived,  626. 

(5)  When  Personal  Representative  May  Be  Omitted^ 

626. 
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(6)  Persons  Unknown,  627. 

(7)  Persons  Legally  Represented,  627. 

(a)  Doctrine  of  Representation,  627. 

aa.  In  General,  627. 

bb.  Necessity  the  Reason  and  Limit  of 
Exception,  629. 

cc.  Similarity  of  Interests  Between  Rep- 
resentative and  Persons  Repre- 
sented, 629. 

dd.  Averments  in  Bill  as  to  Representa- 
tive Character  of  Suit,  631. 

ee.  Death  or  Disability  of  One  Repre- 
sentative Party,  633. 

ff.  Status  as  Parties  of  Persons  Repre- 
sented, 633. 

gg.    Conduct  and  Control  of  Suit,  637. 

(aa)  Dismissal  or  Discontinuance, 

637- 
(^^)   Transferring      Conduct      of 
Cause,  639. 
(F)    When  Doctrine  Is  Applicable,  639. 
aa.    Trust  Relations,  639. 
bb.  Numerous  Parties,  642. 
cc.    Tenants   in    Tail,    Unborn   or    Con- 
tingent Remaindermen,  etc.,  646. 

4.  Proper  but  Not  Indispensable  Parties,  651. 

a.  In  General,  651. 

b.  Parties  with  Separable  Interests,  653. 

(i)  Statement  of  Rule,  d^T)- 
(2)  Illustrations  of  Rule,  657. 

c.  Formal  or  Nominal  Parties,  659. 

(i)  Statement  of  Rule,  659. 
(2)  Illustrations  of  Rule,  661. 

5.  Complainants,  663. 

a.  Capacity  to  Sue,  663. 

b.  Real  Party  in  Interest,  663. 

c.  y^oinder  of  Complainants,  666. 

(i)   Who  May  Join,  666. 

(a)  Necessity  of  J^oint  or  Common  Interest,  ^()S. 

(^)  Nature   of  Common    Interest  Authorizing 
J^oinder,  670. 
(2)   Whether     Party     Should    Be     Complainant     or 

Defendant,  672. 

6.  Defendants,  674. 

a.  Liability  to  Be  Sued,  674. 

b.  General  Rules  as  to  Defendants,  674. 

c.  'yoinder  of  Defendants,  675. 

^.  Raising,   Waiving,  and  Curing  Objections,  681. 

a.  Want  of  Interest  or  Capacity  to  Sue,  681. 

b.  Nonjoinder,  681. 

(i)  Demurrer,  681. 
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(a)   When  Lies,  68 1, 
(J>)  Sufficiency,  683. 

aa.    To  Whole  or  Part  of  Bill,  683. 

bb.    General  or  Special  Demurrer,  683. 

cc.  Demurrer  Ore  Tenus,  683. 

dd.   Designating  Omitted  Parties,  684. 

(2)  Plea  or  Ans7ver,  685. 

(a)    When  Lies,  685. 

(Jf)  Sufficiency,  686. 

(r)  Plea  in  Bar  or  in  Abatement,  686. 

(^)   Costs  of  Unnecessary  Plea,  687. 

(3)  Motion,  687. 

(4)  Objection  by  Court  Sua  Sponte,  687. 

(5)  Time  of  Objecting  and    Waiver  by   Failure    ta 

Object,  688. 
{a)  Nonjoinder  of  Necessary  or  Indispensable 

Parties,  688. 
{b)  Nonjoinder  of  Proper  but  Not  Indispensable 

Parties,  689. 

(6)  Dismissal,  Reversal,  and  Amendment  to  Remedy 

Defect,  690. 

(7)  Removal  of  Defect  Pending  Objection,  694. 

(8)  Defect  Not  y^urisdictional,  695. 

(9)  Remedy  of  Omitted  Party,  695. 
c.  Misjoinder,  695. 

(i)  IIo7a  and  When  Raised,  695. 

(2)  Sufficiency  of  Demurrer,  698. 

(3)  Who  May  Object,  698. 

(4)  Dismissal,  699. 

(5)  Amendment,  700. 

8.  Bringing  In  New  Parties,  700. 

9.  Rules  in  Federal  Courts,  701. 

a.  In  General,  701. 

b.  Omitting  Parties  Who  Cannot  Be  'joined,  702. 

c.  Retaining   Case   until  Rights   of  Absent    Parties  Are 

Determined  in  Proper  Forum,  706. 

d.  Follo7uing  State  Practice,  706. 

e.  Parties  Collusively  joined,  706. 

f.  Transportation  of  Parties  to  Support  jurisdiction^  707. 

g.  Making  Parties  under  Fictitious  Names,  -jo-j. 

VL  Under  Codes  and  Peactice  Acts,  707. 

I.  Parties  Plaintiff,  707. 

a.  Real  Party  in  Interest,  707. 
(i)  Generally,  707. 

{a)  Statement  of  Rule,  707. 
(^)  Who  Are  Real  Parties  in  Interest,  710. 
(f )  Objection  that  Plaintiff  Is  Not  Real  Party 
in  Interest,  712. 
(2)  In  Actions  Ex  Contractu,  715, 
(a)  In  General,  715. 
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(d)  Assignees,  715. 

aa.    Generally,  715. 

bb.   In  Federal  Courts,  716. 
(^)   Third  Person  for  WJiose  Benefit  Contract 

Was  Made,  717. 

(3)  In  Actions  Ex  Delicto,  719. 

{a)  In  General,  719. 

\b)  Injuries  to  Realty,  720. 

aa.  When   Tenant  in  Possession  May  or 

Must  Sue,  720. 
bb.   When  Reversioner  or  Remainderman 
May  or  Must  Sue,  720. 
(c)  Injuries  to  Personalty,  7  20. 

aa.   When  General  Owner  May  or  Must 

Sue,  720. 
bb.  When  Possessor  May  or  Must  Sue, 
721. 
(</)  Injuries  to  Person,  721. 
(<?)  Assignees,  721. 

(4)  In  Actions  for  Equitable  Relief,  723. 
b.  Exceptions  to  Rule,  723. 

(i)  In  General,  723. 

(2)  Executors  and  Administrators,  724. 

(3)  Guardians,  724. 

(4)  Trustees  of  Express  Trust,  724. 

(5)  Persons  with  Whom  or  in  Whose  Name  a  Contract 

Is  Made,  724. 

(6)  Persons  Expressly  Authorized  by  Statute,  725. 

(a)  Generally,  725. 
(^)  Actiotis  for  Seduction,  725. 
(^)  Actions  for  Death  by  Wrongful  Act,  725. 
(d^)  Actions  to  Recover  Land  Held  Adversely,  726. 
(<f)  Actions  for  Waste  ^  727. 
^.  Parties  by  Representation,  727. 
(i)  Generally,  727. 
(2  )  Averment  that  Plaintiff  Sues  as  Representative,  729. 

(3)  Description  of  Parties  Not  J^oined,  730. 

(4)  Consent  of  Parties  Not  y^oined,  730. 
3.  Parties  Defendant,  730. 

a.   Generally,  730. 

3.  Parties  by  Representation,  731. 

^.  Executors,  Administrators,  Trustees  of  Express  Trusts, 

etc.,  731. 
3.   y^oinder  of  Parties,  -j^i. 
a.  Plaintiffs,  731. 

(i)  Permissive  joinder,  731. 

(2)  Mandatory  Joinder,  734. 

(a)  Generally,  734. 

(^)   Unwilling  Plaintiffs  Made  Defendants,  735. 

(3)  ^1^   Distinction    Between    Legal   and   Equitable 

Actions,  736. 
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b.  Defendants,  737. 

(i)  Permissive  joinder,  737. 
{a)  General  Rule,  'J yj. 
(J))  Special  Statutory  Provisions,  740. 
aa.  In  General,  740. 
bb.  Actions  to   Recover  Real  Property^ 

741. 
cc.  Persons    Severally   Liable   on    Same 

Instrument,  741. 
dd.   Sureties  on  Same  or  Separate  Instru- 
ments, 743. 
ee.  Persons  Liable  Separately  for  Same 
Debt  on  Different  Obligations,  743. 
ff.   Survivors  and  Representatives  of  De- 

ceased  Obligor,  743. 
gg.    y^oint  Contracts    Made    y^oint  and 

Several,  744. 
hh.  Persons  j^ointly,  Jointly  and  Sever- 
ally, or  Severally  Liable,  745. 
//'.    Tenants  in  Common,  J^oint  Tenants, 

or  Coparceners,  746. 
jj.   y^oinder    of   Several    to    Ascertain 
Which  Is  Liable,  746. 
(2)  Mandatory  Joinder,  746. 
Raising,  Waiving,  and  Curing  Objections,  747. 

a.  Nonjoinder,  747. 

(i)  By  Demurrer,  747. 

{a)  In  General,  747. 
(jf)  Specification  of  Ground,  749. 
(f)   Waiver  by  Failure  to  Demur,  750. 
(^)   Who  May  Demur  for  Nonjoinder  of  a  De- 
fendant, 752. 
{e)  Appeal  from  Judgment  on  Demurrer,  753. 
(y")  Dismissal  upon  Sustaining  Demurrer  for 
Nonjoinder  of  Defendants,  753. 
(2)  Py  Answer,  754. 

(a)  In  General,  754. 

(J>)  Sufficiency  of  Answer,  755, 

(/)   Waiver  by  Failure  to  Plead,  y^C, 

b.  Misjoinder,  757. 

(i)  In  General,  757. 

(2)  Plaintiffs,  760. 

{a)  Demurrer,  760. 
(J?)  Answer,  762. 

(3)  Defendants,  762. 

{a)  Demurrer,  762. 
(^)  Answer,  764. 
C.  Notice  of  Objection  for  Nonjoinder  or  Misjoinder  of 
Plaintiffs,  764. 

d.  Amendment,  765. 

e.  Bringing  In  New  Parties,  765. 
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Definition  and  PARTIES   TO  ACTIONS.  Um  of  Tenna. 

5.  Intervention,  768. 

6.  Interpleader,  768. 

7.  Substitution,  768. 

CROSS-REFERENCE. 

As  to  Parties  in  Particular  Actions  and  Proceedings,  see  the  various 
titles  in  this  work,  and  consult  the  General  Index. 

I.  Scope  and  Mode  of  Treatment.  —  The  scope  of  tms  Article  is 
limited  to  a  consideration  of  the  general  principles  relating  to 
parties  in  civil  actions.  The  detailed  application  of  these  prin- 
ciples to  particular  kinds  or  classes  of  contracts,  torts,  or  equitable 
proceedings,  or  as  affected  by  the  disabilities  of  various  classes 
of  persons,  is  exhaustively  discussed  in  the  various  articles  of  this 
work  dealing  specifically  with  such  contracts,  torts,  equitable 
proceedings,  or  classes  of  persons.* 

The  Mode  of  Treatment  Adopted  is  to  consider  first  a  few  rules  of  gen- 
eral application,  and  then  to  examine  separately  and  in  detail 
the  rules  applicable  to  the  three  distinct  systems  of  pleading  and 
procedure  prevailing  at  common  law,  in  equity,  and  under  mod- 
ern codes  and  practice  acts.  The  impossible  task  of  drawing  a 
hard  and  fast  line  between  code  and  common-law  states  has  not 
been  attempted,  but  each  system  has  been  treated  as  a  whole, 
relevant  authorities  being  cited  from  every  jurisdiction. 

II.  Definition  and  Use  of  Terms.  —  The  Term  "  Parties  to  an 
action  "  is  used  to  designate  the  person  or  persons  seeking  to 
establish  a  right  and  the  person  or  persons  upon  whom  it  is 
sought  to  impose  a  corresponding  duty  or  liability.* 

1.  See  the  head  Parties  in  the  General  "The  term  'parties'  includes  all 
Index  of  this  work.  persons  who  are  directly  interested  in 

2.  Bouvier's  Law  Diet.,  tit.  Parties;  the  subject-matter  in  issue,  who  have 
Anderson's  Law  Diet.,  tit.  Parties;  a  right  to  make  defense,  control  the 
Douglass  J/.  Gardner,  63  Me.  464;  Rupp  proceedings,  or  appeal  from  the  judg- 
V.  Swineford,  40  Wis.  28;  Treleaven  v.  ment.  Strangers  are  persons  who  do 
Dixon,  iig  111.  553.  not   possess    these    rights."     Hunt   v. 

Other  Definitions.  —  In  Merchants  Haven,  52  N.  H.  162. 
Bank  v.  Cook,  4  Pick.  (Mass.)  405,  the  "  The  word  '  party  '  means  a  plain- 
court  said:  "  The  word  '  party,'  then,  tifif  or  defendant  in  an  action,  and  em- 
is  unquestionably  a  technical  word,  braces  any  person  who  has  a  right  and 
and  has  a  precise  meaning  in  legal  seeks  to  become  a  party  to  an  action." 
parlance.  By  it  is  understood  he  or  Code  Ky.,  1895,  §  732,  subdiv.  35. 
they  by  or  against  whom  a  suit  is  lUnstrations.  —  A  relator  in  man- 
brought,  whether  in  law  or  in  equity;  damns  proceedings  is  a  party.  People 
the  party  plaintiff  or  defendant,  v.  Paton,  20  Abb.  N.  Cas.  (N.  Y.  Su- 
whether  composed  of  one  or  more  indi-  preme  Ct.)  172. 

viduals,  and  whether  natural  or  legal        "As  in  judgments  recovered  against 

persons;    they  are  parties  in  the  writ,  the  inhabitants  of  a  county,  the  estate 

and    parties    on    the    record,    and   all  of  every  inhabitant  is  liable  to  be  taken 

others  who  may  be  affected  by  the  writ  by    execution    to    satisfy     such   judg- 

indirectly  or  consequentially  are  per-  ments,   every   inhabitant   of  a  county 

sons     interested,     but     not     parties."  may  be  deemed  a  party  to  all  actions 

Quoted  with  approval  in  Walker  z*.  Hill,  sued  against  it."     Hawkes  v.  Kenne- 

21  Me.  481.  beck  County,  7  Mass.  461. 
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Um  of  Terms, 


One  or  More  Persons.  — The  term  "  party  "  may  mean  either  a 
single  individual  or  a  class  or  number  of  persons,  according  to 
circumstances.* 

Parties  of  Eecord.  —  Usually  only  those  persons  are  deemed  par- 
ties to  an  action  who  appear  as  such  upon  the  record  of  the  pro- 
ceedings,*   though  sometimes  the  term  is  extended  to  persons 


For  a  discussion  of  who  is  a  party  to 
the  action  within  the  rule  disqualifying 
judges  "  by  reason  of  consanguinity  or 
afBnity  to  either  of  the  parties,"  see 
Rivenburgh  v.  Henness,  4  Lans.  (N. 
Y.)  208.  And  see  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.),  lit.  Judges. 

Opposite  Party.  —  The  phrase  "  oppo- 
site party,"  as  used  in  a  code  provision 
regulating  testimony,  has  been  held  to 
mean  one  whose  interest  is  antagonis- 
tic to  that  of  the  party  calling  him  to 
testify.  Trabue  v.  Turner,  10  Heisk. 
(Tenn.)  447. 

Adverse  Parties.  —  Two  defendants 
having  interests  adverse  to  each  other 
are  not  adverse  parties,  within  the 
meaning  of  a  statute  allowing  issuance 
of  a  supersedeas,  in  forma  pauperis, 
upon  notice  to  the  adverse  party. 
Campbell   v.  Boulton,  3   Baxt.   (Tenn.) 

354- 

1.  The  Word  "Party,"  as  used  in  a 
statute  allowing  judgment  on  appeal 
for  either  party,  stands  for  plaintiff  or 
defendant,  and  includes  all  the  persons 
belonging  to  that  particular  class. 
Sheldon  v.  Quinlen,  5  Hill  (N.  Y.)  441. 

A  statute  providing  that  "  any 
party  "  may  appeal  does  not  necessar- 
ily require  that  all  of  several  plaintiffs 
or  defendants  shall  unite  in  appealing. 
It  may  be  construed  as  allowing  one  to 
appeal,  though  his  coplaintiffs  or  co- 
defendants  do  not,  if  the  context  indi- 
cates such  to  be  the  legislative  intent. 
Keal  V.  Wayne  Circuit  Judge,  36  Mich, 

331. 

Under  a  statute  that,  in  all  civil 
cases,  each  party  may  challenge  per- 
emptorily two  jurors,  if  the  defendants 
sever  in  pleas,  and  appear  by  different 
counsel  on  the  trial  to  litigate  antago- 
nistic defenses,  each  must  be  deemed 
a  "  party,"  and  entitled  to  two  chal- 
lenges. Where  several  defendants 
unite  in  one  defense,  and  appear  by 
the  same  counsel,  they  may  be  consid- 
ered to  constitute  one  party,  and  only 
two  challenges  for  all  need  be  allowed. 
Stroh  V.  Hinchman,  37  Mich.  490. 

The  word  "  parly,"  in  a  statute 
regulating  applications  for  change  of 
venue,  was  held  to  signify  all  of  the 


defendants  or  all  of  the  plaintiffs  in  an 
action,  although  in  the  statute  relating 
to  challenging  jurors  each  of  the  sev- 
eral defendants  setting  up  separate  de- 
fenses is  held  to  be  a  "  party."  Rupp 
V.  Swineford,  40  Wis.  28. 

2.  Georgia.  —  Hilson  v.  Beardsley,  97 
Ga.  399;  Beardsley  v.  Hilson,  94  Ga.  50. 

Indiana.  —  Sturgis  v.  Rogers,  26 
Ind.  I. 

Kansas.  —  Ervin  v.  Morris,  26  Kan. 
664. 

Maine.  —  Walker  v.  Hill,  21  Me.  481. 

Massachusetts.  —  Merchants  Bank  v. 
Cook,  4  Pick.  (Mass.;  411. 

New  Hampshire.  —  Hunt  v.  Haven, 
52  N.  H.  162. 

New  Jersey.  —  Sexton  v.  Pennsyl- 
vania, etc..  Steam  Boat  Co.,  7  N.  J.  L. 
169.  See  Hendricks  v.  Mount,  5  N.  J. 
L.  850. 

New  York.  —  Woods  v.  De  Figaniere, 
16  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  i. 

North  Carolina.  —  Warrenton  v.  Ar- 
rington,  loi  N.  Car.  109. 

Pennsylvania.  —  Kille  v.  Ege,'  82  Pa. 
St.  102. 

South  Carolina.  —  Marshall  v.  Dray- 
ton, 2  Nott  &  M.  (S.  Car.)  25. 

The  Becord  Must  Show  that  a  person 
is  a  party  to  a  suit.  Mere  knowledge 
of  the  pendency  of  the  action  and  em- 
ployment of  counsel  are  insufficient  to 
make  one  a  party.  Williams  v.  Bank- 
head,  19  Wall.  (U.  S.)  570;  McPike  v. 
Wells,  54  Miss.  136;  Davis  v.  Higgins, 
91  N.  Car.  382. 

It  is  a  rule  which  admits  of  no  ex- 
ception that  in  all  cases  where  juris- 
diction depends  on  the  party,  it  is  a 
party  named  in  the  record.  Governor 
V.  Madrazo,  i  Pet.  (U.  S.)  122. 

A  "  party  "  to  an  action,  within  the 
meaning  of  the  Code  of  Procedure,  is 
one  who  is  named  plaintiff  or  defend- 
ant, and  appears  on  the  record  as  such. 
Woods  V.  DeFiganiere,  16  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  i,  i  Robt.  (N.  Y.)  607. 

In  deciding  who  are  parties  to  a  suit, 
a  court  will  not  look  beyond  the  rec- 
ord. Making  a  state  officer  a  party 
does  not  make  the  state  a  party,  al- 
though her  law  may  prompt  his  action, 
and  she  may  stand  behind  him  a$  the 
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interested  or  connected  with  the  proceeding  who  are  not  named 
as  parties  in  the  record.* 


real  party  in  interest.  A  state  can  be 
made  a  party  only  by  shaping  the  bill 
expressly  with  that  view.  Osborn  v. 
U.  S.  Bank,  9  Wheat.  (U.  S.)  738;  Davis 
V.  Gray,  16  Wall.  (U.  S.;  203. 

Stockholders  and  Officers  of  a  Corporation 
are  not  parties  to  an  action  merely  be- 
cause the  corporation  itself  is  a  party. 
Atty.-Gen,  v.  Continental  L.  Ins.  Co., 
4  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
214,  66  How.  Pr.  (N.  Y.)  51;  Walker  v. 
Hill,  21  Me.  481;  Adams  v.  Wiscasset 
Bank,  i  Me.  361;  Merchants  Bank  v. 
Cook,  4  Pick.  (Mass.)  405;  People  v. 
Mutual  Gas  Light  Co.,  14  Hun  (N.  Y.) 
157,  holding  that  an  act  authorizing  a 
party  to  a  suit  to  be  examined  before 
trial  does  not  include  officers  of  a  cor- 
poration which  may  be  a  party. 

Policy  Holders.  —  In  an  attorney-gen- 
eral's action  to  dissolve  an  insurance 
company,  a  policy  holder  is  not  a 
parly,  within  Code  Civ.  Pro.  N.  Y., 
§  885,  so  as  to  be  entitled  to  take  a  de- 
position to  use  on  a  motion  to  set  aside 
compromises  made  by  a  receiver. 
Atty.-Gen.  v.  Continental  L.  Ins.  Co., 
4  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
214,  66  How.  Pr.  (N.  Y.)  51  [citing 
Greaves  v.  Gouge,  69  N.  Y.  154;  Brew- 
ster V.  Hatch,  10  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  400]. 

1.  Parties  Not  Appearing  as  Such  in  the 
Becord.  —  A  qualified  voter  of  a  city 
who  appears  before  the  municipal  au- 
thorities of  such  city  some  time  after 
the  filing  of  a  petition  for  license  to 
retail  liquor,  but  before  final  action 
thereon,  and  objects  to  the  issuance  of 
such  license,  thereby  becomes  con- 
nected with  the  proceedings  sufficiently 
to  enable  him  to  prosecute  a  writ  of 
certiorari  to  have  them  reviewed.  Mc- 
Creary  v.  Rhodes,  63  Miss.  308. 

"  Certainly,  in  a  court  of  equity,  per- 
sons who  connect  themselves  with  a 
pending  suit,  in  any  manner  permitted 
by  law,  become  parties  to  the  proceed- 
ings. Upon  this  principle,  the  sureties 
on  the  supersedeas  bond,  as  wel)  as 
the  principal,  became  parties  to  that 
proceeding.  The  supersedeas  bond  is 
not  treated  as  a  judgment  against 
them,  as  it  might  be  in  some  similar 
cases  at  law.  But,  being  in  court,  to 
sustain  the  supersedeas,  or  to  appeal 
from  an  erroneous  decree,  the  sureties 
subject  themselves  to  its  jurisdiction." 
Mead  v.  Christian,  50  Ala.  567. 


Parties  interested  in  the  subject- 
matter  in  litigation,  but  who  were  not 
made  parties  to  the  suit,  joined  with 
the  parties  to  the  suit  in  a  written 
agreement  under  the  statute  to  arbi- 
trate, and  the  District  Court,  affirming, 
on  motion,  the  award  rendered,  adju- 
dicated their  respective  interests.  It 
was  held  that  having  become,  without 
objection,  parties  to  the  agreement  to 
arbitrate,  they  were  afterwards  prop- 
erly regarded  as  parties  to  the  suit. 
Shultz  V.  Lempert,  55  Tex.  273. 

The  code  provision  requiring  a 
pleading  to  be  verified  by  "  the  party" 
embraces  the  party  in  interest  or  person 
for  whose  benefit  the  action  is  prose- 
cuted or  defended,  though  not  named 
in  the  record.  Taber  v.  Gardner,  6 
Abb.    Pr.    N.  S.    (Buffalo   Super.    Ct.) 

147- 

Parties  Within  Bule  Bes  Judicata.  — 
The  term"  parties  "  in  the  sense  of  the 
rule  which  renders  a  prior  judgment 
conclusive  upon  those  who  sustain  the 
character,  is  not  restricted  to  those 
who  are  parties  on  the  record.  It  in- 
cludes all  who  have  a  direct  interest  in 
the  subject-matter  of  the  suit  and  a 
right  to  make  a  defense  or  control  the 
proceedings.  Greenleaf  on  Evidence, 
f^  523;  Bates  V.  Stanton,  i  Duer  (N.  Y.) 
79;  Kingston's  Case,  20  How.  St.  Tr. 
538,  note;  Morgan  v.  Thorne,  9  Dowl. 
228;  Burr  V.  Bigler,  16  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  177. 

"  Parties  in  that  connection  include 
all  who  are  directly  interested  in  the 
subject-matter,  and  who  had  a  right  to 
make  defense,  control  the  proceedings, 
examine  and  cross-examine  witnesses, 
and  appeal  from  the  judgment.  Per- 
sons not  having  those  rights  substan- 
tially are  regarded  as  strangers  to  the 
cause,  but  all  who  are  directly  inter- 
ested in  the  suit  and  have  knowledge 
of  its  pendency,  and  who  refuse  or 
neglect  to  appear  and  avail  themselves 
of  those  rights,  are  equally  concluded 
by  the  proceedings."  Robbins  v.  Chi- 
cago, 4  Wall.  (U.  S.)  672. 

A  party  who  has  appeared  to  ques- 
tion the  effect  of  the  want  of  a  revenue 
stamp  on  the  notice,  and  to  cross-ex- 
amine the  witnesses  of  the  plaintiff, 
and  has  also  entered  bail  to  stay  execu- 
tion, cannot,  in  the  absence  of  fraud  or 
mistake,  be  heard  to  assert  that  he  was 
not  in  court  nor  bound  by  the  adjudi- 


15  Encyc.  PI.  &  Pr.  — 30 


465 


Volume  XV. 


Definition  and 


PARTIES  TO  ACTIONS. 


Use  of  Terms. 


Necessity  of  Process  or  Appearance.  —  Even  though  a  person  is  named 
as  a  party  in  the  pleadings  or  writ,  he  is  not  in  fact  a  party  unless 
he  has  been  duly  brought  in  by  legal  process,  or  has  voluntarily 
appeared  and  submitted  himself  to  the  jurisdiction  of  the  court.* 


cation.  Wilsey  v.  Maynard,  21  Iowa 
107. 

The  fact  that  S.  may  have  known  of 
the  pendency  of  the  proceeding  be- 
tween B.  and  W.,  and  may  have  aided 
W.  in  his  suit,  and  even  employed  and 
paid  counsel  to  assist  W.  in  the  suit 
with  B.,  does  not  make  S.  either  a 
party  or  a  privy  in  estate  with  W.,  so 
that  he  will  be  bound  by  the  judgment 
in  that  suit.  Hunt  v.  Haven,  52  N.  H. 
162. 

A  decree  binds  parties  and  privies, 
but  does  not  conclude  third  persons 
who  are  strangers  to  the  record  and 
who  derive  no  title  from  any  party 
thereto.  Ervine  v.  Morris,  26  Kan. 
664;  Savage  v.  McCorkle,  17  Oregon 
42.  See  generally  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.),  tit.  Res  Judi- 
cata. 

1.  Arkansas. — Turman  v.  Bell,  54 
Ark.  273. 

California,  —  Ford  v.  Doyle,  37  Cal. 
346;  Hawkins  v.  Abbott,  40  Cal.  639. 

Colorado.  —  Great  West  Min.  Co.  v. 
Woodmas  of  Alston  Min.  Co.,  12  Colo. 
46,  13  Am.  St.  Rep.  220,  note. 

Indiana.  —  McKinney  v.  Frankfort, 
etc.,  R.  Co.,  140  Ind.  95;  Robinson  v. 
Vanderburg  County,  37  Ind.  333. 

Kentucky.  —  Sanders  v.  Jennings,  2 
Dana(Ky.)  37;  Warren  v.  Hall,  6  Dana 
(Ky.)  450;  Huston  v.  M'Clarty,  3  Litt. 
(Ky.)  274. 

Louisiana.  —  Bracey  v.  Calderwood, 
36  La.  Ann.  796. 

Mississippi.  —  Overstreet  v.  Davis,  24 
Miss.  393. 

New  York.  —  Scott  v.  Standart,  19 
Wend.  (N.  Y.)  642;  Norton  v.  Hayes,  4 
Den.  (N.  Y.)  245;  Code  of  Pro.,  § 
136. 

North  Carolina.  —  Armstrong  v.  Har- 
shaw,  I  Dev.  L.  (N.  Car.)  187. 

Pennsvlvania.  —  Brown  v.  Pitcairn,  i 
Pa.  Adv.  Rep.  551,  30  W;  N.  C.  (Pa.)  35. 

South  Carolina.  —  Marshall  v.  Dray- 
ton, 2  Nott  &  M.  (S.  Car.)  25. 

Texas.  —  Williams  v.  Warren,  82 
Tex.  319. 

United  States.  —  Terry  v.  Commercial 
Bank,  92  U.  S.  454;  May  v.  Le  Claire, 
II  Wall.  (U.  S.)2I7. 

"  No  person  can  be  made  a  defend- 
ant in  a  cause  except  by  the  process  of 


law  or  by  his  own  consent.  *  *  * 
The  assent  of  a  defendant  to  become  a 
party  is  inferred  from  his  entering  an 
appearance  or  pleading  to  an  action, 
although  the  process  with  which  he  has 
been  served  be  irregular,  and  although, 
indeed,  no  process  be  served  on  him. 
But  it  is  apprehended  that  there  is  no 
case  in  which  it  will  be  inferred  from  a 
mere  verbal  assent,  even  if  such  assent 
were  fully  proved.  It  results,  there- 
fore, that  it  must  be  by  matter  of  rec- 
ord." Marshall  v.  Drayton,  2  Nott  & 
M.  (S.  Car.)  25. 

lUastrations. — The  phrase  "  a  party 
to  the  proceeding,"  used  in  a  statute, 
embraces  only  such  persons  as  are  par- 
ties in  a  legal  sense,  and  who  have 
been  made  or  have  become  such  in 
some  mode  prescribed  or  recognized 
by  law,  so  that  they  are  bound  by  the 
proceeding.  Robinson  v.  Vandenburg 
County,  37  Ind.  333.  See  also  Mar- 
shall V.  Drayton,  2  Nott  &  M.  (S. 
Car.)  25. 

A  statutory  provision  that  certain 
persons  shall  be  notified  of  a  proceed- 
ing does  not  make  them  parties  to  the 
proceeding  unless  they  appear  and  par- 
ticipate therein.  So  decided  in  case  of 
notice  to  the  widow  and  next  of  kin  of 
the  probate  of  a  will.  Clemens  v.  Pat- 
terson, 38  Ala.  721;  Leslie  v.  Sims,  39 
Ala.  161. 

Where  a  person  applies  to  be  made  a 
party  to  a  suit  in  equity,  and  an  order 
is  made  that  the  cause  stand  over,  with 
liberty  to  the  complainant  to  amend 
his  bill  by  adding  proper  parties,  if  he 
should  be  so  advised,  such  order  does 
not  make  the  applicant  a  party  to  the 
bill,  nor  create  a  lis  pendens  as  to  him 
prior  to  his  being  made  a  party.  Bige- 
low  V.  Stringfellow,  25  Fla.  366.  Com- 
pare Kille  V.  Ege,  82  Pa.  St.  102. 

A  judgment  against  the  defendants 
without  naming  them  is  a' valid  judg- 
ment against  all  who  are  really  de- 
fendants  to  the  suit;  and  this  is  to  be 
ascertained  by  reference  to  the  pro- 
cess, pleadings,  and  proceedings  in  the 
case;  and  the  omission  of  the  clerk  to 
state  the  names  of  one  of  the  defend- 
ants in  the  margin  of  the  entry  of  the 
verdict  and  judgment  can  have  no 
effect  in  determining  who  are  properly 
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III.  Rules  of  General  Application  —  1.  Interest  and  Capacity 
to  Sue  and  Be  Sued  —  a.  Statement  of  Rule  —  Capacity.  —  As 
a  general  rule,  all  persons,  whether  natural  or  artificial,^  sui Juris 


the  defendants.     Wilson   v.  Nance,  ii 
Humph.  (Tenn.)  189. 

In  Rousseau  v.  Hall,  55  Cal.  164,  the 
action  was  brought  against  several  de- 
fendants individually  as  members  of  a 
partnership.  Such  partnership  was  in 
reality  a  corporation.  The  corporation 
answered,  setting  up  that  fact  and 
alleging  title  to  the  property  in  suit. 
It  was  held  that  the  corporation  was 
not  thereby  made  a  party  to  the  suit, 
and  that  judgment  against  it  was  erro- 
neous. 

Praying  that  Certain  Heirs  Be  Made  De- 
fendants, without  taking  out  process 
against  them  or  naming  them  in  the 
bill,  does  not  make  them  defendants. 
Huston  f.  M'Clarty,  3  Litt.  (Ky.)  274. 

Service  upon  One  Not  Named  as  a  Party 
in  any  way  in  the  proceedings  will  not 
render  him  a  party  nor  authorize  a 
judgment  against  him.  Bracey  v.  Cal- 
derwood,  36  La.  Ann.  796;  Lamping  v. 
Hyatt,  27  Cal.  102. 

Naming  a  person  in  the  summons 
and  serving  him  with  process  do  not 
make  him  a  party,  if  there  is  no  alle- 
gation with  reference  to  him  in  the  bill, 
although  he  is  mentioned  in  the  prayer. 
Chapman  v.  Pittsburgh,  etc.,  R.  Co., 
18  W.  Va.  184. 

1.  Thus  the  relator  in  a  proceeding 
for  a  mandamus  is  a  party  plaintiff. 
People  V.  Paton,  20  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  172. 

Error  in  calling  the  pleader  a  defend- 
ant instead  of  a  plaintiff  may  be  imma- 
terial. Low  V.  Blinco,  10  Bush  (Ky.) 
331. 

The  Word  "  Plaintiff"  Embraces  a  De- 
fendant who  demands  a  set-off  or  coun- 
terclaim.    Code  Ky.,  §  732,  subdiv.  36. 

There  Mnst  Be  a  Plaintiff  to  an  Action ; 
therefore  when  a  sole  plaintiff  is 
allowed  to  withdraw  as  a  party  the  ac- 
tion is  at  an  end,  and  the  court  cannot 
proceed  and  determine  a  controversy 
ijetween  defendants.  Ryan  v.  Tomlin 
son,  31  Cal.  II.  See  also  article  Bills 
IN  Equity,  vol.  3,  p.  361. 

But  if  a  third  party  has  been  allowed 
to  intervene  and  an  issue  is  raised  be- 


tween such  third  party  and  both  the 
plaintiff  and  the  defendant,  the  subse- 
quent nonsuiting  of  the  plaintiff  on  the 
defendant's  motion  does  not  defeat  the 
action  so  far  as  affects  the  issues  raised 
by  the  intervener.  Poehlmann  z/.  Ken- 
nedy, 48  Cal.  201.  See  also  generally 
article  Intervention,  vol.  11,  p.  494. 

2.  In  a  proceeding  to  assess  damages 
for  the  establishment  of  a  road,  the 
remonstrants  become  plaintiffs,  and  the 
petitioners  for  the  road  defendants. 
But  the  county  is  not  a  defendant. 
Deaton  v.  Polk  County,  9  Iowa  594. 

An  order  or  decree  in  a  cause  against 
or  referring  to  "defendants"  in  general 
terms  embraces  all  defendants,  whether 
named  therein  or  not.  Robertson  v. 
Winchester,  85  Tenn.  171. 

If  a  party  is  made  defendant,  the 
plaintiff  cannot  subsequently  allege 
that  such  party  is  not  a  proper  party 
to  the  suit  and  therefore  should  not  be 
heard.     Renner  ?/.  Ross,  in  Ind.  269. 

The  Word  "  Defendant "  Embraces  a 
Plaintiff  against  whom  a  set-off  or 
counterclaim  has  been  pleaded.  Code 
Ky.,  ^  732,  subdiv.  36. 

3.  Hollis  V.  Davis,  56  N.  H.  74. 
Implied    Authority    to    Sue.  —  Bodies 

created  by  the  legislature  have  an  inci- 
dental capacity  to  sue  and  be  sued,  in- 
dependently of  any  express  power,  and 
for  such  purpose  are  to  be  regarded  as 
corporations  sub  modo.  Clarissy  v. 
Metropolitan  F.  Department,  7  Abb. 
Pr.  N.  S.  (N.  Y.  Super.  Ct.)  352,  i 
Sweeny  (N.  Y.)  224. 

Any  State  of  the  Union  may  sue  in  its 
corporate  name  in  the  court  of  another 
state.  Delafield  v.  Illinois.  2  Hill  (N. 
Y.)  159,  26  Wend.  (N.  Y.)  192,  Indiana 
V.  Woram,  6  Hill  (N.  Y.)  33;  State  v. 
Grant,  10  Minn.  39     • 

Becognized  Foreign  Governments  may 
sue  in  the  courts  of  this  country.  Re- 
public of  Mexico  V.  Arrangois,  11  How. 
Pr.  (N.  Y.  Super.  Ct.)  i,  576.  Compare 
King  of  Spain  v.  Oliver,  2  Wash.  (U. 
S.)  429. 

An  Officer  of  a  Foreign  Government 
specially  authorized  to  sue  for  his  gov- 
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or  otherwise,*  are  entitled  to  sue,  and  conversely  are  liable  to  be 
sued.  This  right  is  more  or  less  qualified  in  the  case  of  persons 
under  disabilities,  such  as  infants,  insane  persons,  married 
women,  etc.,*  and  it  is  more  properly  a  question  of  the  substan- 
tive law  of  persons  than  of  pleading  or  practice.' 

Interest.  —  No  one  can  be  a  party  to  an  action  if  he  has  no 
interest  therein.*  A  plaintiff  cannot  properly  sue  for  wrongs 
that  do  not  affect  him,*  and,  on  the  other  hand,  a  person  is  not 


ernment  in  iiis  o'.vn  name  may  sue  in 
a  Slate  court.  Peel  v.  Elliott,  i6  How. 
Pr.  (N.  Y.  Supreme  Ct.)  481;  Republic 
of  M3xico  V.  Arrangois,  11  How.  Pr. 
(N.  Y.  Super.  Ct.)  i.  576. 

Actions  Against  the  Sovereign.  —  A 
government  cannot  be  impleaded  in  its 
own  courts;  and  by  international  com- 
ity this  same  immunity  from  personal 
suit  is  extended  to  foreign  sovereigns, 
and  no  attachment  or  garnishee  pro- 
cess can  be  sustained  at  common  law 
whereby  the  public  property  of  a  for- 
eign government  can  be  attached. 
Long  V.  The  Tampico,    16   Fed.    Rep. 

491- 

1.  See  articles  Husband  and  Wife, 
vol.  10,  p.  191;  Infants,  vol.  10,  p. 
581;  Insane  Persons,  vol.  10,  p.  1169, 
etc.  See  also  Brown  v.  Nichols,  9  Abb. 
Pr.  N.  S.  (N.  Y.  Ct.  App.)  i. 

An  Imprisoned  Debtor  may  be  sued 
and  judgment  enforced  against  him  in 
the  usual  manner.  Morris  v.  Walsh, 
14  Abb.  Pr.  (N.  Y.  Super.  Ct.)  387.  See 
also  article  Convicts,  vol.  5,  p.  15. 

2.  See  articles  Husband  and  Wife, 
vol.  10,  p.  191;  Infants,  vol.  10,  p. 
581;  Insane  Persons,  vol.  10,  p.  1169. 

3.  Generally  as  to  the  right  and  lia- 
bility to  sue  and  be  sued  as  affected  by 
the  status  of  the  persons  involved,  see 
the  folio  wing  and  similar  articles  in  the 
Am.  and  Eng.  Encyc.  of  Law,  2d  ed. : 
Aliens,  vol.  2,  p.  64;  Corporations  {Pri- 
vate), vol.  7,  p.  620;  Counties,  vol.  7, 
p.  898;  Husband  and  Wife;  Infants; 
Insane  Persons;  Municipal  Corporations. 

4.  California.  —  Barber  v.  Cazalis,  30 
Cal.  92. 

Georgia.  —  Macon,  etc.,  R.  Co.  v. 
Gibson,  85  Ga.  i. 

Indiana.  —  State  v.  Ruhlman,  in 
Ind.  17;  Niederhaus  v.  Heldt,  27  Ind. 
480. 

Louisiana,  —  Ashby  v.  Ashby,  39  La. 
Ann.  105. 

Missouri.  —  State  v.  Parkville,  etc., 
R.  Co.,  32  Mo.  496. 

New  Jersey.  —  Baxter  v.  Baxter,  43 
N.  J.  Eq.  82. 


New  York.  —  Petrie  v.  Petrie,  7 
Lans.  (N.  Y.)  90. 

Ohio.  —  Allen  v.  Miller,  11   Ohio  St. 

374- 

Texas.  —  May  v.  Slade,  24  Tex.  205. 

At  Common  Law  actions  must  be 
brought  in  the  name  of  the  person 
having  the  legal  title  or  interest  and 
against  the  person  legally  liable.  See 
infra,  IV.  I.  a.  (l)  Legal  Interest  of 
Plaintiff;  IV.  2.  Defendants. 

In  Eqnity  the  existence  of  an  interest 
in  the  subject-matter  of  the  suit  is  the 
touchstone  by  which  is  determined  who 
are  necessary  or  proper  parties.  See 
infra,  V.  I.  General  Pules. 

Under  the  Codes  and  Practice  Acts,  ac- 
tions must,  with  a  few  stated  excep- 
tions, be  brought  in  the  name  of  the 
real  party  in  interest,  and  any  person 
who  has  or  claims  an  interest  therein 
adversely  to  the  plaintiff  may  be  made 
a  defendant.  See  infra,  VI.  i.  a.  Peal 
Party  in  Interest. 

A  Mere  Agent  without  any  personal 
interest  in  the  transaction  is  not  prima 
facie  a  proper  party.  Lewis  v.  Greider, 
49  Barb.  (N.  Y.)  606.  See  also  article 
Principal  and  Agent. 

A  person  having  a  letter  of  attorney 
must  sue  in  the  name  of  the  principal. 
Kinsey  v.  Hollinshead,  2  N.  J.  L.  359; 
Ward  V.  Wilkie,  3  N.  J.  L.  6. 

5.  Plaintiff.  —  "  Nothing  is  more 
clear  than  this  (I  am  keeping  distinct 
the  questions  of  injury  to  private  prop- 
erty and  the  injury  to  the  public),  that 
one  man  cannot  come  into  this  court 
and  complain  of  an  injury  affecting  the 
property  of  another  person."  Romilly, 
M.  R.,  in  Atty.-Gen.  v.  United  King- 
dom Electric  Tel.  Co.,  30  Beav.  287. 

No  person  can  maintain  an  action 
respecting  a  subject-matter  in  respect 
to  which  he  has  no  interest,  right,  or 
duty,  either  personal  or  fiduciary. 
Baxter  v.  Baxter,  43  N.  J.  Eq.  82,  44 
N.  J.  Eq.  298;  Southern  L.  Ins.,  etc., 
Co.  V.  Lanier,  5  Fla.  no,  58  Am.  Dec. 
448;  Dix  V.  Mercantile  Ins.  Co.,  22  111. 
272;    Shoemaker  v.  Grant  County,   36 
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properly  made  a  defendant  to  a  suit  upon  a  cause  of  action  in 
which  he  has  no  interest  and  as  to  which  no  relief  is  sought 
against  him.*  The  plaintiff's  interest  must  exist  at  the  time 
when  the  action  is  brought.* 

Materiality  of  Motive  Where  Interest  Exists.  —  Where  a  person  has  a 
bona  fide  interest  sufficient  to  authorize  him  to  bring  suit,  and 
the  suit  is  brought  and  prosecuted  to  determine  a  question  which 
his  interest    entitles  him  to  have  decided,    the   court  will   not 


Ind.  175;  Townsend  v.  Townsend,  5 
Harr.  (Del.)  127;  Stoddard  v.  Mix,  14 
Conn.  12. 

A  plaintiff  who  is  not  the  payee  in  a 
note  cannot  sue  therein  in  his  own 
name  without  an  assignment  to  him. 
Newman  v.  Ravenscroft,  67  III.  496; 
Foltier  v.  Schroder,  19  La.  Ann.  17. 
Contra,  under  the  codes  requiring  the 
"  real  party  in  interest  "  to  sue,  see 
infra,  VI.  I.  a.  Real  Party  in  Interest. 

The  legal  plaintiff  must  have  had  a 
right  to  sue,  and  if  not,  a  suit  by  him 
for  the  use  of  those  who  could  sue  is 
not  maintainable.  Buchter  v.  Dew,  39 
III.   40;    Larned   v.   Carpenter,   65   111. 

543- 

A  suit  on  an  administration  bond  for 
the  conversion  of  property  expressly 
bequeathed  to  A  cannot  be  brought  by 
B,  another  heir  and  legatee,  but  having 
qo  interest  in  the  goods  converted. 
State  V.  Ruhlman,  iii  Ind.  17. 

A  sheriff  who  has  paid  over  to  a 
judgment  creditor,  under  the  mechan- 
ics' lien  law,  the  full  amount  of  his 
claim,  when  he  was  only  entitled  to  be 
paid  with  other  judgment  creditors /r^ 
rata,  cannot  sue  to  recover  back  the 
excess,  as  he  has  no  legal  or  equitable 
right  to  it.     Buchter  v.  Dew,  39  111.  40. 

joinder.  —  One  who  has  no  right  or 
title  to  sue  cannot  be  joined  with 
others  who  have.  Lillard  v.  Ruckers, 
9  Yerg.  (Tenn.)  64. 

1.  Lexington,  etc.,  R.  Co.  v.  Good- 
man, 25  Barb.  (N.  Y.)  469;  Davis  v. 
First  Cong.  Soc,  65  N.  Y.  278. 

Defendants.  —  One  against  whom  no 
judgment  in  any  form  can  be  rendered 
is  not  a  necessary,  nor  even  a  proper, 
party  to  a  proceeding.  Conklin  v. 
Thurston,  18  Ind.  290. 

The  fact  that  a  party  appears  in  and 
defends  an  action  alone  is  not  evidence 
that  he  is  the  party  in  interest.  Carl- 
ton V.  Patterson,  29  N.  H.  580, 

Where  one  who  is  neither  a  neces- 
sary  nor  a  proper  party  to  an  action  is 
made  a  party  defendant  thereto,  the 
plaintiff  cannot  be  heard  to  object  to 


his  right  to  assail  the  complaint  or  pe- 
tition by  assignment  of  error  in  the  Su- 
preme Court  on  appeal.  Renner  v. 
Ross,  III  Ind.  269. 

A  petition  to  foreclose  a  lien  alleged 
that  the  defendant  "  claims  or  appears 
to  have  of  record  "  some  right  or  title 
to  the  premises.  An  amended  petition 
alleged  a  deed  executed  by  the  defend- 
ant on  the  day  before  suit  was  brought, 
"  conveying  or  purporting  to  con- 
vey "  all  the  title.  Neither  averment 
was  denied.  It  was  held  that  the  de- 
fendant appeared  to  have  an  interest 
in  the  matter  in  controversy.  Stan- 
brough  V.  Daniels,  77  Iowa  561. 

2.  Interest  Most  Exist  Prior  to  Snit.  — 
Mazet  V.  Pittsburgh,  27  W.  N.  C. 
(Pa.)  73- 

A  plaintiff  who  sues  as  the  assignee 
of  a  cause  of  action  in  which  he  has  no 
interest  at  the  time  of  suit  brought 
cannot  maintain  his  action  by  purchas- 
ing, after  issue  joined,  the  cause  of 
action  described  in  his  complaint.  Gar- 
rigue  V.  Loescher,  3  Bosw.  (N.  Y.) 
578. 

A  subsequent  ratification  of  an  unau- 
thorized assignment  will  not  enable  the 
plaintiff  to  continue  his  suit.  Read  v. 
Buffum,  79  Cal.  77. 

The  assignee  may  bring  suit  on  the 
very  day  of  the  assignment,  and  this 
although  the  assignment  was  of  claims 
for  labor  performed  by  the  assignors 
"  within  two  years  last  past."  Eraser 
V.  Oakdale  Lumber,  etc.,  Co.,  73  Cal. 
187. 

There  can  be  no  recovery  where  the 
uncontroverted  evidence  shows  that 
the  plaintiff  had,  prior  to  the  bringing 
of  the  suit,  assigned  the  claim  in  con- 
troversy to  a  third  person.  Buffington 
V.  South  Missouri  Land  Co.,  25  Mo. 
App.  492- 

If,  however,  an  assignor  sues  with- 
out the  consent  of  the  assignee  and 
then  the  assignee  reassigns  to  the  as- 
signor, the  assignor  may  continue  his 
suit  for  his  own  benefit.  Moore  r. 
Spiegel,  143  Mass.  413. 
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inquire  into  the  motives  actuating  him  in  bringing  the  suit.*  But 
where  the  plaintiff's  interest  is  not  bona  fide,  but,  on  the  con- 
trary, was  acquired  solely  to  enable  him  to  bring  a  suit  for  an 
improper  or  ulterior  purpose,  a  court  of  equity  will  sometimes 
deny  relief  and  dismiss  the  bill.* 


1.  Motives  of  Party. —  Thus  where  a 
taxpayer  in  X  town  petitioned  for  an 
injunction  restraining  the  transfer  of 
real  estate  by  said  town  to  the  county 
in  consideration  of  the  location  there 
of  the  county-seat,  it  was  held  imma- 
terial that  the  plaintiff  was  also  a  tax- 
payer and  a  resident  in  Y  town,  where 
the  county-seat  was  then  located,  and 
might  have  been  induced  to  bring  this 
action  by  other  motives  than  a  desire 
to  escape  liability  for  taxes  in  X  town. 
Brockman  v.  Creston,  7q  Iowa  587. 

Where  a  plaintiff  seeks  to  have  a 
municipal  contract  declared  void,  and 
avers  facts  sufficient  to  give  him  a 
standing  in  court,  the  plaintiff's  right 
to  the  relief  sought  cannot  be  success- 
fully challenged  by  averments  that  the 
bill  is  not  filed  in  good  faith,  or  that 
the  plaintiff  represents  an  unsuccessful 
bidder  at  whose  instance  the  bill  was 
filed.  Mazet  v.  Pittsburgh,  27  W.  N. 
C.  (Pa.)  73. 

Stockholder  in  Bival  Corporations.  — 
■"  However  questionable  the  mode  of 
the  plaintiff's  introduction  to  the  com- 
pany may  have  been,  he  has  an  actual 
interest  in  the  subject-matter  of  the 
suit.  In  this  respect  he  differs  from 
the  plaintiff  in  the  case  of  Forrest  v. 
Manchester,  etc.,  R.  Go.,  7  Jur.  N.  S. 
887,  who  stated  in  his  examination  that 
the  directors  of  a  rival  company  di- 
rected the  institution  of  the  suit  and 
indemnified  him  against  the  costs;  and 
Lord  Westbury  dismissed  the  bill  on 
the  ground  that  the  plaintiff  coming  in 
the  character  of  a  shareholder  in  the 
company,  and  stating  that  it  was  not 
his  own  act,  but  an  act  that  he  had 
fceen  directed  to  do  by  the  other  com- 
pany, the  suit  was  an  imposition  on 
ihe  court.  The  plaintiff  may  properly 
be  described,  in  the  words  of  Lord  Jus- 
lice  Knight  Bruce  in  Rogers  v.  Oxford, 
•etc.,  R.  Co.,  2  De  G.  &  J.  664,  as  a  per- 
son who  was  made  '  a  shareholder  in 
tthe  company  for  the  mere  purpose  of 
instituting  this  litigation.'  But  if  the 
■question  put  by  Vice-chancellor  Wood, 
in  Filder  v.  London,  etc.,  R.  Co.,  i 
Hem.  &  M.  493,  is  repeated  in  this 
case:  '  Is  the  suit  bona  fide  the  plain- 
tiff's own  suit,  or  is  he  merely  the  hand 


by  which  some  one  else  acts?  '  the  cor- 
rect answer  must  be  that  he  consented 
to  become  the  instrument  of  others, 
but  for  that  purpose  he  has  acquired 
an  interest  which  gives  him  a  common 
cause  with  them.  I  cannot  say  that, 
having  chosen  to  place  himself  in  this 
invidious  position  with  a  real  interest, 
though  of  no  great  amount,  at  stake, 
he  is  not  to  have  the  ordinary  rights  of 
a  plaintiff  on  account  of  the  motives 
which  led  him  to  acquire  the  means  of 
appearing  in  that  character."  Bloxam 
V.  Metropolitan  R.  Co.,  L.  R.  3  Ch.  353. 
See  also  Ramsey  v.  Gould,  57  Barb.  (N. 
Y.)  398. 

If  one  be  a  bona  fide  holder  of  stock 
and  file  a  bill  to  enjoin  the  company 
from  making  a  purchase  not  authorized 
by  the  charter,  it  is  not  a  sufficient 
reply  to  the  bill  that  the  plaintiff  is  not 
in  good  faith  seeking  the  interests  of 
the  company,  but  is  acting  in  the  in- 
terests of  a  rival  road.  Each  stock- 
holder has  a  right  to  stand  upon  his 
contract,  as  provided  by  the  charter. 
Central  R.  Co.  v.  Collins,  40  Ga.  582. 

The  mere  circumstance  that  the  suit 
was  instigated  by  a  rival  company  is 
not  alone  sufficient  to  impeach  the 
plaintiff's  standing.  Colman  v.  East- 
ern Counties  R.  Co.,  10  Beav.  i. 

2.  See  Hare  v.  London,  etc.,  R.  Co., 
2  Johns.  &  H.  80;  Rogers  v.  Oxford, 
etc.,  R.  Co.,  2  De  G.  &  J.  674. 

How  Far  Motives  Will  Be  Considered  in 
Equity.  —  A  bill  filed  by  a  member  of  a 
building  society  on  behalf  of  himself 
and  the  other  members,  against  the  di- 
rectors of  the  society,  to  restrain  cer- 
tain proceedings  alleged  to  be  ultra 
vires,  was  ordered  to  be  taken  off  the 
file  upon  evidence  that  the  plaintiff  was 
a  person  of  small  means,  and  had  pur- 
chased one  share  in  the  society  for  the 
purpose  of  instituting  the  suit,  and 
that  the  suit  was  really  instituted  by 
his  solicitor,  who  was  not  a  share- 
holder, for  the  purpose  of  annoying 
two  of  the  directors.  Robson  v.  Dodds, 
L.  R.  8  Eq.  301. 

Where  a  plaintiff  suing  as  a  stock- 
holder to  enjoin  certain  acts  by  the 
corporation  or  its  directors  admitted 
that  he   was  a  shareholder  in  a  rival 
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Fraud  on  Jurisdiction.  —  So  where  parties  are  joined  or  an  interest 
in  the  cause  of  action  is  assigned  for  the  purpose  of  conferring 
jurisdiction  upon  the  court,  the  action  will  be  dismissed.* 

Presumptions.  —  The  prima  facie  presumption  is  always  in  favor 
of  a  plaintiff's  right  and  capacity  to  sue  until  something  is  prop- 
erly averred  against  it.* 

Averment  of  Eight  to  Sue.  —  Where,  however,  it  is  shown  by  the 
capacity  in  which  the  plaintiff  sues  or  the  averments  of  his  own 
pleadings  that  he  belongs  to  a  class  of  persons  who  are  authorized 
to  sue  only  under  certain  circumstances,  the  facts  authorizing  him 
to  sue  must  be  alleged ;  but  when  properly  alleged  the  right  to 
sue  is  presumed  until  disputed.^ 


company,  and  instituted  the  suit  by  the 
direction  of  the  latter  company,  who 
indemnified  him  against  costs,  Lord 
Campbell  dismissed  the  suit,  distin- 
guishing this  case  from  one  where  the 
plaintiff  has  been  merely  instigated  to 
bring  the  suit  by  a  rival  company. 
Forrest  v.  Manchester,  etc.,  R.  Co.,  4 
De  G.  F.  &  J.  126,  7  Jur.  N.  S.  887. 
See  also  Filder  v.  London,  etc.,  R.  Co., 
I  Hem.  &  M.  489;  Waterbury  v.  Mer- 
chants' Union  Express  Co.,  50  Barb. 
(N.  Y.)  157;  Belmont  v.  Erie  R  Co.,  52 
Barb.  (N.  Y.)  637;  Gray  v.  Lewis,  L. 
R.  8  Eq  540,  distinguishing  Forrest  v. 
Manchester,  etc.,  R.  Co.,  7  Jur.  N.  S. 
887;  Seaton  v.  Grant,  L.  R.  2  Ch.  464. 
But  see  Ramsey  v.  Gould,  57  Barb. 
(N.  Y.)  402. 

1.  See  articles  Jurisdiction,  vol.  12, 
p.  114;  United  States  Courts. 

Although  by  statute  a  plaintiff  may 
sue  a  number  of  defendants  in  any 
county  where  one  of  them  resides,  he 
cannot,  for  the  purpose  of  obtaining 
jurisdiction  over  a  nonresident  of  the 
county,  improperly  join  one  who  is  a 
resident.  On  discovery  of  such  im- 
proper joinder  the  case  should  be  dis- 
missed. Kerrin  v.  Roberson,  49  Mo. 
252;  Pool  z\  Pickett,  8  Tex.  122. 

Joinder  of  Defendants  or  Assignment  to 
Defeat  Jurisdiction.  —  In  Deere  v.  Chi- 
cago, etc.,  R.  Co.,  85  Fed.  Rep.  876,  it 
was  held  that  where  a  person  has  a 
cause  of  action  for  negligence  against 
a  corporation  and  its  servant  upon 
which  he  might  sue  either  separately 
or  both  jointly,  it  is  immaterial  that 
his  motive  in  suing  both  jointly  was  to 
prevent  a  removal  of  the  cause  to  the 
federal  court.  Compare  Steiner  v.  Mat- 
thewson,  77  Ga.  657. 

When  a  claim  is  assignable  and  is 
assigned  to  a  citizen  of  the  same  state 
as  the  defendant,  for  no  other  purpose 


than  to  defeat  a  transfer  of  the  action 
on  the  claim  to  the  federal  courts,  such 
motive  for  the  assignment  is  lawful, 
and  will  not  defeat  an  action  thereon 
brought  by  the  assignee  in  his  own 
name  in  the  state  courts.  Vimont 
V.  Chicago,  etc.,  R.  Co.,  6g  Iowa 
296. 

2.  Otto  V.  St.  Louis,  etc.,  R.  Co.,  12 
Mo.  App.  168.  Thus,  if  a  defendant 
sets  up  an  assignment  by  the  plaintiff, 
the  burden  of  proof  is  on  the  defendant. 
Hay  V.  Frazier,  49  Iowa  454. 

3.  In  Warren  v.  Quill,  8  Nev.  218,  it 
was  held  that  no  evidence  was  admis- 
sible under  a  complaint  by  a  married 
woman  and  another  for  want  of  an 
averment  of  her  right  to  sue  alone. 

A  Person  Suing  in  a  Bepresentative  Ca- 
pacity must  allege  his  right  so  to  sue. 
Atchison  v.  Twine,  9  Kan.  350.  This 
should  be  done  in  the  body  of  the  com- 
plaint; matters  appearing  in  the  cap- 
tion will  not  cure  the  defect.  Headlee 
V.  Cloud,  51  Mo.  301.  Where  such 
capacity  is  properly  alleged  it  is  pre- 
sumed to  exist  until  it  has  been  dis- 
puted. Hamilton  v.  Lamphear,  54 
Conn.  237;  Hazelhurst  v.  Morrison,  48 
Ga.  397.  See  also  articles  Executors 
AND  Administrators,  vol.  8,  p.  650; 
Receivers;  Trusts  and  Trustees. 

A  Suit  in  Behalf  of  Minors  cannot  be 
maintained  by  a  person  who  is  not  a 
party  in  interest,  but  who  describes 
liimself  as  guardian  of  the  parties  who 
are  interested,  where  there  is  no  aver- 
ment that  such  parties  are  minors. 
The  law  in  such  case  presumes  them  to 
be  adults.  Maxedon  v.  State,  24  Ind. 
370.  See  generally  articles  Infants, 
vol.  10,  p.  581;  Next  Friend,' vol.  14, 
p.  996. 

Averment  of  Corporate  Capacity.' —  See 
generally  article  Corporations,  vol.  5, 
p.  52.     See  also  Hazzard  ».  Heacock, 
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b.  Public  and  Private  Wrongs  —  Euie  as  to  PuWic  wrongs. — 
The  interest  which  an  individual  has  in  common  with  all  other 
citizens  or  members  of  the  state  or  municipality  is  insufficient  to 
authorize  him  to  maintain  an  action  founded  upon  a  public  wrong 
affecting  the   people   at  large  in   the  same  manner.*     A  party 


39  Ind.  172;  Indianapolis  Sun  Co.  v. 
Horrell,  53  Ind.  527. 

Foreign  States.  —  A  complaint  filed  in 
the  name  of  a  foreign  state  as  plaintiff 
is  not  demurrable  because  it  does  not 
allege  in  terms  that  the  plaintiff  is  a 
state.  Wisconsin  v.  Torinus,  22  Minn. 
272. 

1.  Arkansas.  — Ward  v.  Little  Rock, 
41  Ark.  526. 

California.  —  McCloskey  v.  Kreling, 
76  Cal.  511,  23  Am.  &  Eng.  Corp.  Cas, 

151. 

Connecticut. — Fink  v.  Lawrence,  20 
Conn.  117;  Bigelow  v.  Hartford  Bridge 
Co.,  14  Conn.  565;  O'Brien  z/.  Norwich, 
etc.,  R.  Co.,  17  Conn.  372:  Clark  v. 
Saybrook,  21  Conn.  326;  Falls  Village 
Water  Power  Co.  ?'.  Tibbetts,  31  Conn. 
165. 

Dakota.  —  Wood  v.  Bangs,  i  Dakota 
172. 

Florida.  —  Randall  v.  Jacksonville 
St.  R.  Co.,  19  Fla.  409,  17  Am.  &  Eng. 
R.  Cas.  184;  Alden  v.  Pinney,  12  Fla. 
390. 

Georgia.  —  Coast  Line  R.  Co.  v. 
Cohen,  50  Ga.  451. 

Illinois.  —  Kerfoot  v.  People,  51  111. 
App.  409;  Chicago  v.  Union  Bldg. 
Assoc,  102  111.  379;  McDonald  v.  Eng- 
lish, 85  111.  232;  East  St.  Louis  v. 
O'Flynn.  119  111.  200;  Rand  7a  Wilber, 
19  111.  App.  395. 

Indiana.  —  Siedner  v.  Haw  ('reek 
Turnpike  Co.,  91  Ind.  186;  Cummins 
V.  Seymour,  79  Ind.  491,  41  Am.  Rep. 
618;  McCowan  v.  Whitesides,  31  Ind. 
235;  Mt.  Vernon  First  Nat.  Bank  v. 
Sarlls,  129  Ind.  201. 

Kansas. — Center  Tp.  v.  Hunt,  16 
Kan.  430;  Crowell  v.  Ward,  16  Kan.  60; 
Wyandotte,  etc..  Bridge  Co.  v.  Wyan- 
dotte County,  10  Kan.  326;  Miller  v. 
Palermo,  12  Kan.  16;  Bobbett  v.  State, 
10  Kan.  9;  Turner  r/.  Jefferson  County. 
10  Kan.  16;  Craft  v.  Jackson  County, 
5  Kan.  518.. 

Louisiana.  —  Blanc  v.  Murray,  36  La. 
Ann.  162,  51  Am.  Rep.  7,  which  case 
was«/<f^in  Mt.  Vernon  First  Nat.  Bank 
V.  Sarlls,  129  Ind.  201. 

Maine.  —  Souiherland  v.  Jackson,  30 
Me.  466,  which,  however,  was  an  action 
on  the  case  for  obstructing  a  street. 


Cited  in  Manhattan  Gaslight  Co.  v.  Bar- 
ker, 36  How.  Pr.  (N.  Y.  Super.  Ct.)  233. 
Maryland.  —  Baltimore    v.    Gill,    31 
Md.   375;    Kelly  v.  Baltimore,  53   Md. 

134. 

Massachusetts.  —  Smith  v.  Boston,  7 
Cush.  (Mass.)  254;  Hale  v.  Cushman, 
6  Met.  (Mass.)  425;  Hartshorn  v.  South 
Reading,  3  Allen  (Mass.)  501. 

Mississippi.  —  Green  v.  Lake,  54 
Miss.  540,  28  Am.  Rep.  378. 

Nebraska.  —  Hill  v.  Pierson,  45  Neb. 
503;  Barton  v.  Union  Cattle  Co.,  28 
Neb.  350;  Farrell  v.  Cook,  16  Neb.  483; 
Shed  V.  Hawthorne,  3  Neb.  179. 

New  Hampshire.  —  Bassett  v.  Salis- 
bury Mfg.  Co.,  43  N.  H.  249,  cited  in 
Esson  V.  Wattier,  25  Oregon  7. 

Ne-iU  Jersey.  —  Easton,  etc.,  R.  Co.  v. 
Greenwich  Tp.,  25  N.  J.  Eq.  566;  Hig- 
bee  V.  Camden,  etc.,  R.  Co.,  19  N.  J. 
Eq.  276;  Hinchman  v.  Paterson  Horse 
R.  Co.,  17  N.  J.  Eq.  75;  Morris,  etc., 
R.  Co.  V.  Prudden,  20  N.  J.  Eq.  530; 
Zabriskie  v.  Jersey  City,  etc.,  R.  Co., 
13  N.  J.  Eq.  314;  Allen  z/.  Chosen  Free- 
holders, 13  N.  J.  Eq.  68. 

New  York.  —  Corning  v.  Lowerre,  6 
Johns.  Ch.  (N.  Y.)  439;  Manhattan 
Gaslight  Co.  v.  Barker,  36  How.  Pr. 
(N.  Y.  Super.  Ct.)  233;  Davis  v.  New 
York,  14  N.  Y.  506,  67  Am.  Dec.  186; 
Smith  V.  Lock  wood,  13  Barb.  (N.  Y.) 
209;  Doolittle  V.  Broome  County,  18 
N.  Y.  155;  Lamming  v.  Galusha,  135 
N.  Y.  239;  Fort  Plain  Bridge  Co.  v. 
Smith,  30  N.  Y.  44;  Pierce  v.  Dart,  7 
Cow.  (N.  Y.)  609;  Lansing  v.  Smith, 
8  Cow.  (N.  Y.)  146;  Mills  v.  Hall.  9 
Wend.  (N.  Y.)  315;  Myers  v.  Malcolm, 
6  Hill  (N.  Y.)  292;  Butler  v.  Kent,  19 
Johns.  (N.  Y.)223;  Harrowerz/.  Ritson, 
37  Barb.  (N.  Y.)  301;  Ayres  v.  Law- 
rence. 63  Barb.  (N.  Y.)  454. 

Oklahoma.  —  Stiles  v.  Guthrie,  3 
Okla.  26. 

Oregon.  —  Esson  v.  Wattier,  25  Ore- 
gon 7;  Luhrs  v.  Sturtevant,  10  Oregon 
170. 

Pennsylvania.  —  Horstman  v.  Young, 
13  Phila.  (Pa.)  19,  36  Leg.  Int.  (Pa.> 
328,  which  case  was  cited  in  Mt.  Ver- 
non First  Nat.  Bank  v.  Sarlls.  129  Ind. 
201;  Buck  Mountain  Coal  Co.  v. 
Lehigh  Coal,  etc.,  Co.,  50  Pa.  St.  91. 
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cannot  vindicate  the  rights  of  others  by  process  in  his  own  name, 
nor  employ  civil  process  to  punish  wrongs  to  the  public* 

The  Beason  and  Object  of  the  Rule  are  to  prevent  a  multiplicity  of 
suits  and  to  secure  to  the  defendant  in  one  suit  a  final  determina- 
tion of  all  the  controverted  questions  involved.* 

Exception  to  Rule.  —  Although  the  general  rule  here  stated  is  per- 
fectly well  settled  and  rests  upon  sound  principles  of  public  pol- 
icy, it  is  equally  well  settled  that  where  a  public  wrong  results 
in  special  and  peculiar  damage  to  an  individual,  differing  in  kind 
and  not  merely  in  degree  from  that  suffered  by  the  public  at 
large,  he  may  maintain  an  action  individually  to  protect  his 
interests.* 


Rhode  Island.  —  Mowry  v.  Provi- 
dence, i6  R.  I.  422;  Engs  V.  Peckham, 

11  R.  I.  210. 

Vermont. — Baxter  v.  Winooski  Turn- 
pike Co.,  22  Vt.  114,  which  case  was 
cited  in  Green  v.  Lake,  54  Miss.  540,  28 
Am.  Rep.  378. 

Virginia.  —  Beveridge  v.  Lacey,  3 
Rand.  (Va.)  63. 

West  Virginia.  —  Keystone  Bridge 
Co.  V.  Summers,  13  W.  Va.  476. 

Wisconsin.  —  Atty.-Gen.  v.  Chicago, 
etc.,  R.  Co.,  35  Wis.  425. 

United  States.  —  Georgetown  v.  Alex- 
andria Canal  Co.,  12  Pet.  (U.  S.)qi; 
Pennsylvania  v.  Wheeling,  etc..  Bridge 
Co.,  13  How.  (U.  S.)  518;  Spooner  v. 
McConnell,  t  McLean  (U.  S.)  337; 
Illinois,  etc.,  R.,  etc.,  Co.  v.  St.  Louis, 
2  Dill.  (U.  S.)  70;  Mississippi,  etc.,  R. 
Co.  V.  Ward,  2  Black  (U.  S.)  485;  Os- 
borne V.  Brooklyn  City  R.  Co.,  5 
Blatchf.  (U.  S.)  366;  Irwin  v.  Dixion,  9 
How.  (U.  S.)  27;  Carrier  v.  West  Side 
El.  Patent  R.  Co.,  6  Blatchf.  (U.  S.)  487. 

England.  —  Winterbottom  v.  Derby, 
L.  R.  2  Exch.  316;  Crowder  v.  Tinkler, 
ig  Ves.  Jr.  617;  Iveson  v.  Moore,  i  Ld. 
Raym.  486;  Robins  v.  Robins,  i  Salk. 
15;  Earl's  Case,  Carth.  173;  William's 
Case,  5  Coke  73:  Chichester  v.  Leth- 
bridge,  Willes  71;  Rose  v.  Miles,  4  M. 
&  S.  loi ;  Wilkes  v.  Hungerford  Market 
Co.,  2  Bing.  N.  Cas.  281,  29  E.  C.  L. 
336;  Greasly  v.  Codling,  2  Bing.  263,  9 
E.  C.  L.  407;  Rex  i>.  Bristol  Dock  Co., 

12  East  429.     See  also  Co.  Litt.  56. 
Compare  Collins  v.    Ripley,    8   Iowa 

129;  State  V.  County  Judge,  7  Iowa 
i86;  State  v.  Bailey,  7  Iowa  390.  See 
also  articles  Injunctions,  vol.  10,  p. 
869;  Mandamus,  vol.  13,  p.  479;  Nui- 
sances, vol.  14,  p.  1091;  Quo  War- 
ranto, etc. 

Illtistrations.  —  Although  a  plaintiff 
suffers  more  inconvenience  than  others 


from  an  obstruction  in  a  public  high- 
way, by  reason  of  his  proximity  thereto, 
that  will  not  entitle  him  to  maintain 
an  action.  Houck  v.  Wachter,  34 
Md.  265. 

A  member  of  a  class  of  the  com- 
munity having  a  common  interest  in 
the  subject-matter  cannot  maintain  an 
injunction  suit  in  his  own  name,  or  for 
his  indi v:  dual  benefit.  Thus,  an  artisan 
of  a  particular  calling  cannot  sue  alone 
to  enjoin  a  violation  of  the  statutes  re- 
stricting prison  labor,  on  the  ground 
that  such  violation  is  prejudicial  to  his 
trade.  All  must  join,  or  he  must  sue 
in  behalf  of  himself  and  all  others  who 
are  equally  interested  with  him.  Smith 
V.  Lockwood.  I  Code  Rep.  N.  S.  (N.  Y. 
Supreme  Ct.)  319. 

A  bill  in  equity  was  brought  for  the 
purpose  of  contesting  an  election  held 
to  decide  whether  certain  territory 
should  become  incorporated  as  a  vil- 
lage, both  plaintiffs  and  defendants 
being  certain  private  individuals  with- 
out any  public  authority.  The  bill  was 
dismissed  for  want  of  proper  parties 
defendant.  Lusk  v.  Thatcher,  102 
111.  60. 

Compelling  Performance  of  Public  Du- 
ties.—  A  private  citizen  having  no 
special  interest  cannot  compel  perform- 
ance of  a  purely  public  duty  by  man- 
damus, Bobbett  V.  State,  10  Kan.  9;  or 
injunction,  Wyandotte,  etc..  Bridge 
Co.  V.  Wyandotte  County,  10  Kan.  326. 

1.  Sparhawk  v.  Union  Pass.  R.  Co., 
54  Pa.  St.  401. 

2.  Davis  V.  New  York,  2  Duer  (N. 
Y.)  663. 

3.  Alabama.  — Columbus  i'.  Rodgers, 
10  Ala.  37. 

Connecticut.  —  Frink  v.  Lawrence,  ao 
Conn.  117;  Scofield  v.  Eighth  School 
Dist.,  27  Conn.  499. 

Georgia.  —  Kavanagh  v.  Mobile,  etc.. 
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Bole  as  to  Private  Wrongs.  —  A  civil  action  cannot  be  maintained 
in  the  name  of  the  people  of  the  state  for  the  redress  of  private 
wrongs;  these  are  remediable  at  the  suit  of  the  parties  injured 
only.  The  people  cannot  intervene  except  upon  the  assertion  of 
a  distinct  right  on  the  part  of  the  pubHc  in  respect  ^o  the  subject- 
matter  litigated.* 


R.  Co.,  78  Ga.  271;  Savannah,  etc.,  R. 
Co.  V.  Shiels,  33  Ga.  601. 

Illinois.  —  Green  v.  Green,  34  111. 
320;  Green  v.  Oakes,  17  111.  249. 

Indiana.  —  Dwenger  v.  Chicago,  etc., 
R.  Co.,  98  Ind.  153.  See  also  Cummins 
V.  Seymour,  79  Ind.  491;  McCowan  v. 
Whitesides,  31  Ind,  235;  Ross  v. 
Thompson,  78  Ind.  90. 

Iowa.  —  Musser  v.  Hershey,  42  Iowa 
356.  See  also  Hougham  v.  Harvey,  33 
Iowa  203;  Ewell  v.  Greenwood,  26 
Iowa  377. 

Kansas.  —  Craft  z/.  Jackson  County, 
5  Kan.  518. 

Louisiana.  —  Blanc  v.  Murray,  36 
La.  Ann.  162. 

Massachusetts.  —  Kenney  v.  Consum- 
ers' Gas  Co.,  142  Mass.  417. 

Mississippi.  —  Whitfield  v.  Rogers,  26 
Miss,  84. 

Nebraska.  —  Hill  v.  Pierson,  45  Neb. 
503.  See  also  Barton  v.  Union  Cattle 
Co.,  28  Neb.  350;  Farrell  v.  Cook,  16 
Neb.  483;  Shed  v.  Hawthorne,  3  Neb. 
179;  Normand  v.  Otoe  County,  8 
Neb.  18. 

New  Jersey.  —  Wolcott  v.  Melick,  11 
N.  J.  Eq.  204,  66  Am.  Dec.  790;  Za- 
briskie  v.  Jersey  City,  etc.,  R.  Co.,  13 
N.  J.  Eq.  314. 

N^ew  York.  —  Manhattan  Gaslight 
Co.  V.  Barker,  36  How.  Pr.  (N.  Y. 
Super.  Ct.)233.  Likewise  see  Corning 
V.  Lowerre,  6  Johns.  Ch,  (N.  Y.)  439  (in 
which  case  the  court  distinguished 
Atty.-Gen.  v.  Utica  Ins.  Co.,  2  Johns. 
Ch.  (N.  Y.)  371);  Davis  v.  New  York, 
14  N.  Y.  506,  67  Am.  Dec.  186;  Wilcken 
V.  West  Brooklyn  R.  Co.,  (Supreme  Ct.) 
I  N.  Y.  Supp.  791;  Lansing  v.  Smith,  4 
Wend,  (N.  Y.)  9,  per  Chancellor  Wal- 
worth; Milhau  V.  Sharp,  27  N.  Y.  625; 
Doolittle  V.  Broome  County,  18  N.  Y. 
160;  Gillespie  v.  Forrest,  18  Hun  (N, 
Y.)  no;  New  York  v.  Baumberger,  7 
Robt.  (N.  Y.)  219;  Hudson  River  R. 
Co.  V.  Loeb,  7  Robt.  (N.  Y.)  418;  Dela- 
ware, etc..  Canal  Co.  v.  Lawrence,  2 
Hun  (N.  Y.)  163;  Fish  v.  Dodge,  4  Den. 
<N.  Y.)  311;  Gilbert  v.  Mickle,  4  Sandf. 
Ch.  (N.  Y.)  357;  Jerome  v.  Ross.  7 
Johns.  Ch.(N.  Y.) 317;  Mohawk  Bridge 
Co.  V.  Utica,  etc.,  R.  Co.,  6  Paige  (N, 


y.)  563;  Penniman  v.  New  York  Bal- 
ance Co.,  13  How.  Pr.  (N,  Y.  Supreme 
Ct.)  40. 

Oregon.  —  State  v.  Lord,  28  Oregon 
498. 

Vermont.  —  Sargent  v.  George,  56  Vt. 
627. 

Virginia.  —  Crenshaw  v.  Slate  River 
Co.,  6  Rand.  (Va.)  245. 

West  Virginia.  —  Keystone  Bridge 
Co.  V.  Summers,  13  W.  Va.  476  {citing 
Green  v.  Oakes,  17  111,  249;  Mohawk 
Bridge  Co.  v.  Utica,  etc.,  R.  Co.,  6 
Paige  (N.  Y.)  563;  Jerome  v.  Ross,  7 
Johns.  Ch,  (N,  Y.)  317;  Crenshaw 
V.    Slate    River    Co.,    6    Rand.    (Va.) 

245]. 

United  States.  —  Georgetown  v.  Alex- 
andria Canal  Co.,  12  Pet.  (U.  S.)  91. 

England. — Crowder  v.  Tinkler,  ig 
Ves.  Jr.  617.  See  also  Spencer  v.  Lon- 
don, etc.,  R.  Co.,  8  Sim.  193;  Sampson 
V.  Smith,  8  Sim.  272. 

See  in  general  the  article  Nuisances, 
vol.  14,  p.  1091. 

1.  People  7J.  Albany,  etc.,  R.  Co.,  57 
N,  Y.  161. 

For  various  cases  illustrating  the  ap- 
plication of  this  rule,  seethe  following: 

Illinois.  —  Cairo,  etc.,  R.  Co,  v. 
People.  92  111.  170. 

Kansas.  —  State  v.  McLaughlin,  15 
Kan,   228;  Atchison  v.   Slate,  34  Kan. 

379- 

Massachusetts.  —  Kenney  v.  Consum- 
ers' Gas  Co.,  142  Mass.  417;  Atty.-Gen. 
V.  Salem,  103  Mass.  138;  Wesson  v. 
Washburn  Iron  Co.,  13  Allen  (Mass.)95. 

Michigan.  —  Atty.-Gen.  v.  Burrell, 
31  Mich.  25. 

Missouri.  —  Ewing  v.  Board  of  Edu- 
cation, 72  Mo.  436;  Newmeyer  v.  Mis- 
souri, etc.,  R.  Co.,  52  Mo.  81,  14  Am. 
Rep.  394. 

New  Jersey.  —  King  v.  Morris,  etc., 
R.  Co.,  18  N.  J.  Eq.  397. 

New  York.  —  People  v.  Albany,  etc, 
R,  Co.,  5  Lans.  (N.  Y.)  25;  Peoples. 
Law,  34  Barb.  (  N.  Y.)494;  People  r. 
Clark,  53  Barb.  (N.  Y.)  172;  People 
V.  Booth,  32  N.  Y.  397. 

Wisconsin.  —  Atty.-Gen.  v.  Chicago, 
etc.,  R.  Co.,  35  Wis.  425, 

England.  —  Atty,-Gen.     v.    Sheffield 
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c.  Raising  and  Waiving  Objections  —  By  Demurrer.  —  Where 
the  bill,  declaration,  or  complaint  shows  upon  its  face  a  want  of 
interest  or  capacity  to  sue,  advantage  of  the  defect  may  be  taken 
by  demurrer.*  But  a  demurrer  will  not  lie  merely  because  the 
declaration  or  complaint  does  not  show  affirmatively  an  interest 
and  capacity  to  sue,*  for,  as  has  been  seen,  the  presumption  in 
such  cases  is  in  favor  of  the  existence  of  these  qualifications.* 

By  Plea  or  Answer.  —  Accordingly,  where  the  want  of  interest  or 
capacity  to  sue  does  not  appear  affirmatively  upon  the  face  of  the 
pleading,  the  objection  can  be  raised   only  by  plea  or  answer,* 


Gas  Consumers'  Co.,  3  De  G.  M.  &  G. 

304. 

The  State  Cannot  Properly  Be  Made  a 
Party  Plaintiff  at  the  relation  of  a  private 
citizen  t.o  a  bill  for  an  injunction  to  re- 
strain the  County  Court  of  a  county 
from  issuing  its  bond  or  levying  a  tax 
to  pay  for  a  subscription  to  the  stock 
of  a  railroad  company.  The  state  has 
no  interest,  legal  or  equitable,  in  the 
proceeding.  State  v.  Parkville,  etc., 
R.  Co.,  32  Mo,  496. 

1.  Southern  L.  Ins.,  etc.,  Co.  v. 
Lanier,  5  Fla.  no,  58  Am.  Dec.  450; 
Wilhoit  V.  Cunningham,  87  Cal.  453; 
Dewey  7'.  State,  91  Ind.  173;  Debolt  v. 
Carter,  31  Ind.  355;  Winfield  Town 
Co.  V,  Maris,  11  Kan.  128;  Independ- 
ence Town  Co.  v.  De  Long,  11  Kan. 
152;  Barclay  v.  Quicksilver  Min.  Co., 
6  Lans.  (N.  Y.)25;  Keyser  z/.  Renner, 
87  Va.  249.  But  see  Hudson  v.  Poin- 
dexter,  42  Miss.  304;  Simmons  v. 
Thomas,  43  Miss.  31. 

Form  of  Demurrer  —  General  or  Special. 
—  The  capacity  of  the  plaintiff  to  sue 
cannot  be  tested  on  demurrer  on  the 
ground  that  the  complaint  does  not 
state  sufficient  facts  to  constitute  a 
cause  of  action.  Mora  v.  Le  Roy,  58 
Cal.  8;  Swamp,  etc..  Land  Dist.  No. 
no  z-.  Feck,  60  Cal.  405;  Phillips  v. 
Goldtree,  74  Cal.  155;  Langsdale  v. 
Girton,  51  Ind.  99;  Rogers  v.  Lafayette 
Agricultural  Works,  52  Ind.  296.  But 
see  Louisville,  etc.,  R.  Co.  v.  Brantley, 
96  Ky.  297. 

In  Debolt  v.  Carter,  31  Ind.  355,  it 
was  held  that  a  demurrer  for  the  statu- 
tory cause  of  want  of  legal  capacity  to 
sue  has  reference  to  some  legal  dis- 
ability of  the  plaintiff,  such  as  infancy, 
idiocy,  or  coverture,  and  not  to  the  fact 
that  the  complaint  upon  its  face  fails 
to  show  a  right  of  action  in  the 
plaintiff.  It  was  accordingly  held  that 
where  two  or  more  plain  tiffs  sue  jointly 
and  the  facts  stated  do  not  show  a  joint 


cause  of  action,  the  defect  cannot  be 
reached  by  a  demurrer  based  on  want 
of  capacity  to  sue,  but  should  be  raised 
by  demurrer  for  failure  to  stale  facts 
constituting  a  cause  of  action.  The 
court  cited,  in  support  of  this,  Berk- 
shire V.  Shultz,  25  Ind.  523. 

Speaking  Demurrer.  —  Wheje  it  is  nec- 
essary to  allege  facts  in  aid  of  the 
demurrer  in  order  to  show  the  want  of 
interest  of  the  complainant,  the  demur- 
rer is  bad  because  it  is  a  speaking  de- 
murrer. Southern  L.  Ins.,  etc.,  Co.  v. 
Lanier,  5  Fla.  no,  58  Am.  Dec.  450. 
See  generally  article  on  Demurrers, 
vol.  6,  pp.  292,  391. 

2.  Wilhoit  V.  Cunningham,  87  Cal. 
453;  Swamp,  etc..  Land  Dist.  No.  no 
V.  Feck,  60  Cal.  405;  Barclay  v.  Quick- 
silver Min.  Co.,  6  Lans.  (N.  Y.)  25; 
Phoenix  Bank  v.  Donnell,  40  N.  Y.  410. 

3.  See  supra.  III.  i.  a.  Statement  of 
Rule. 

4.  Wilhoit  V.  Cunningham,  87  Cal. 
453;  Swamp,  etc..  Land  Dist.  No.  no 
V.  Feck,  60  Cal.  403:  fhillips  v.  Gold- 
tree,  74  Cal.  155;  Barclay  v.  Quick- 
silver Min.  Co.,  6  Lans.  (N.  Y.)  25; 
Phoenix  Bank  v,  Donnell,  40  N.  Y. 
410;  Southern  L.  Ins.,  etc.,  Co.  v. 
Lanier,  5  Fla.  no,  58  Am.  Dec.  450; 
Makepeace  v.  Haythorne,  4  Russ.  244. 

Plea  in  Abatement  or  in  Bar.  —  An  ob- 
jection to  a  party  plaintiff  on  the  ground 
of  personal  disability  should  be  taken 
by  plea  in  abatement,  and  not  in  bar. 
Simmons  J*.  Thomas,  43  Miss.  31;  Hud- 
son V.  Poindexter,  42  Miss.  304;  Dental 
Vulcanite  Co.  v.  Wetherbee,  3  Fisher 
Pat.  Cas.  87. 

But  an  answer  alleging  that  as  to 
some  of  the  plaintiffs  the  action  ought 
to  abate  for  the  reason  that  they  have 
no  interest  in  the  cause  of  action  sued 
upon  is  bad,  as  such  matter  is  not  the 
subject  of  a  plea  in  abatement.  It  goes 
to  the  merits  and  must  be  determined 
upon  the  final  hearing.      Morningstar 
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and  cannot  be  raised  by  demurrer.* 

Waiver  of  Objections.  —  Objections  to  the  plaintiff's  interest  and 
capacity  to  sue  are  waived  by  pleading  to  the  merits  without  rais- 
ing the  question.* 

2.  Real  and  Fictitious  Parties.  —  While  the  parties  to  an  action 
may  be  either  natural  or  artificial,  they  must  be  real  and  not 
fictitious.*  Thus,  in  the  absence  of  statutory  regulation,  an 
unincorporated  voluntary  association  or  a  partnership  must  sue 
and  be  sued  in  the  name  of  its  members,  and  not  in  its  name  as 


V.  Cunningham,  no  Ind.  328,  citing 
Pixley  V.  Van  Nostern,  100  Ind.  34. 

Necessity  of  Special  Plea.  —  The  objec- 
tion that  the  plaintiff  was  not  properly 
authorized  to  prosecute  the  action  must 
be  pleaded  specially  in  the  lower  court, 
and  cannot  be  raised  for  the  first  time 
on  appeal.  Taylor  v.  Littell,  21  La. 
Ann.  665,  citing  Cochrane  v.  Miller,  10 
La.  Ann.  .140. 

The  want  of  capacity  to  sue  in  the 
plaintiff  should  be  specifically  set  up  in 
the  answer.  It  cannot  be  proved  under 
the  general  issue.  California  Steam 
Nav.  Co.  V.  Wright,  8  Cal.  585,  cited 
with  approval  in  Shasta  Bank  v.  Boyd, 
99  Cal.  605.  See  also  Rocicland,  etc.. 
Steamboat  Co.  v.  Sewall,  78  Me.  167; 
Dental  Vulcanite  Co.  v.  Wetherbee,  3 
Fisher  Pat.  Cas.  87.  But  see  Mosler  v. 
Potter,  121  Mass.  89,  holding  under 
Gen.  Stat.  Mass.,  c.  129,  §§  15-20,  that 
a  general  denial  puts  in  issue  the  plain- 
tiff's incorporation  where  that  fact  is 
alleged  in  the  declaration.  See  also 
generally  article  Corporations,  vol.  5, 
p.  77  et  seq. 

No  question  of  the  plaintiff's  capacity 
to  sue  is  raised  by  a  record  which 
shows  no  allegation  or  denial  of  the 
plaintiff's  minority,  but  which  does 
show  the  appointment  of  a  next  friend. 
Otto  V.  St.  Louis,  etc.,  R.  Co.,  12  Mo. 
App.  168. 

Allegation  of  Collusive  Action.  —  Where 
defendants  in  their  answer  allege  that 
the  plaintiff  was  not  the  real  party,  but 
that  the  action  was  prosecuted  wholly 
at  the  instigation  and  in  the  interest  of 
rival  companies  which  were  the  real 
and  actual  plaintiffs,  and  this  allega- 
tion is  not  denied,  the  fact  as  alleged 
by  the  defendants  must  be  taken  to  be 
true.  Waterbury  v.  Merchants'  Union 
Express  Co.,  50  Barb.  (N.  V.)  157. 

A  mere  allegation  in  an  affidavit  that 
the  suit  was  instigated  by  third  parties 
not  named,  although  not  denied,  which 
allegation  is  not  made  in  the  answer, 
is  not  sufficient  proof  of  the  fact  alleged . 


Pentney   v.   Lynn   Paving  Com'rs,    13 
W.  R.  983. 

1.  Dewey  v.  State,  91  Ind.  173;  Win- 
field  Town  Co.  V.  Maris,  11  Kan.  128; 
Independence  Town  Co.  v.  De  Long, 
II  Kan.  152. 

2.  Taylor  v.  Littell,  21  La.  Ann.  665; 
Silvernagle  v.  Fluker,  21  La.  Ann.  188; 
French  v.  Donohue,  29  Minn.  in. 

An  objection  to  a  party's  right  to  sue 
in  chancery  comes  too  late  where  it  is 
made  for  the  first  time  at  the  hearing. 
Ryan  v.  Duncan,  88  111.  144. 

3.  Parties  Must  Be  Eeal.  —  An  action 
cannot  be  maintained  in  a  name  as 
plaintiff  which  is  neither  that  of  a  nat- 
ural person  nor  of  such  an  artificial 
person  as  is  recognized  by  the  law  as 
capable  of  suing.  A  proceeding  com- 
menced in  such  a  name,  there  being  no 
plaintiff,  is  not  an  action,  but  a  mere 
nullity,  and  may  be  dismissed  at  any 
time,  even  if  the  objection  is  first  maie 
in  the  Supreme  Court.  Mexican  Mill 
V.  Yellow  Jacket  Silver  Min.  Co.,  4 
Nev.  40,  97  Am.  Dec.  510. 

Some  person  must  be  sued,  either 
natural  or  artificial.  Where  suit  was 
brought  against  "  Albany  Lodge,  No. 
24,  Free  and  Accepted  Masons,"  and 
"  Albany  Chapter,  No.  15,  Royal  Arch 
Masons,'  without  alleging  that  the  de- 
fendants were  corporations  or  the 
members  partners  so  as  to  be  sued  as 
such,  there  was  no  party  defendant, 
and  therefore  no  case  in  court,  and 
nothing  to  amend  by.  Barbour  v.  Al- 
bany Lodge  No.  24,  73  Ga.  474.  See 
Marsh  v.  Astoria  Lodge  No.  112,  27  III. 
421.  But  see  Ogilby  v.  Wallace,  2  Hall 
(N.  Y.)  553,  wherein  the  fact  that  the 
nominal  plaintiff  is  a  fictitious  person 
was  held  to  be  at  most  evidence  of  bad 
faith  or  fraud,  but  not  ground  for  non- 
suit. See  also  Macon  First  Nat.  Bank 
V.  Simmes,  26  La.  Ann.  147,  wherein 
the  court  said:  "  We  do  not  know  of 
any  law  which  requires  authentic  proof 
of  the  identity  or  existence  of  a  plain- 
tiff  acting    sui  juris.       Whether    the 
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an  association,  as  such  associations  are  not  recognized  as  legal 
entities  apart  from  the  members  who  compose  them.*  In  a 
number  of  the  states,  however,  statutes  exist  authorizing  suits 
by  and  against  such  associations  to  be  brought  in  the  associate 
name.* 


plaintiff  be  a  corporation  or  a  private 
association  of  persons  is  of  no  conse- 
quence, so  far  as  its  right  to  enforce 
the  collection  of  the  note  it  holds  is 
concerned." 

A  Steamboat  Cannot  Be  a  Party  plaintiff 
in  an  action  on  a  promissory  note  pay- 
able to  the  steamboat  "  and  owners." 
Steamboat  Pembinaw  v.  Wilson,  ii 
Iowa  479.  Compare  Steamboat  Ken- 
tucky V.  Hine,  i  Greene  (Iowa)  379. 

A  Eoad  District  cannot  become  a  party 
as  a  corporation  quasi  or  otherwise. 
White  V.  Road  Dist.  No.  i,  9  Iowa  202. 

Manner  of  Baising  Objection.  —  The 
objection  that  no  person,  natural  or 
artificial,  is  named  as  plaintiff  cannot 
be  made  by  demurrer  on  the  ground 
that  there  is  a  "  defect  of  parties,"  or 
that  "  plaintififs  have  not  the  legal 
capacity  to  sue;"  such  objection  should 
be  made  by  motion  to  dismiss.  Mexi- 
can Mill  V.  Yellow  Jacket  Silver  Min. 
Co.,  4  Nev.  40.  97  Am.  Dec.  510. 

Waiver  by  Failure  to  Object.  —  Where 
a  religious  society  was  sued  as  "  The 
Ada  Street  M.  E.  Church,"  and  by  the 
law  of  the  state  a  church  as  such  could 
not  sue  or  be  sued,  actions  by  or 
against  a  church  being  brought  by  or 
against  the  trustees,  it  was  held  that 
the  defendants,  having  failed  to  take 
advantage  of  this  objection  in  the  trial 
court,  could  not  set  it  up  in  the  appel- 
late court.  Ada  Street  M.  E.  Church 
7'.  Garnsey,  66  111.  132. 

Amendment.  —  "The  very  first  step 
towards  the  commencement  of  a  civil 
action  or  proceeding  is  the  filing  of  a 
complaint,  in  which  it  is  indispensable 
that  there  be  shown  a  plaintiff  and  a 
defendant,  and  without  which  it  is  an 
absolute  nullity  and  renders  void  all 
subsequent  proceedings  had  under  it. 
In  this  instance  no  person,  natural  or 
artificial,  is  named  as  plaintiff;  and  if 
an  amendment  were  allowed  to  supply 
the  omission,  the  effect  of  such  amend- 
ment would  necessarily  be  to  make  a 
plaintiff  where  there  was  none  such  at 
the  inception  of  the  action.  *  *  * 
As  there  is  no  plaintiff  in  this  case, 
there  was  no  action  in  the  court  below, 
and  nothing  to  amend.  So,  too,  there 
being  no  appellant  in  this  court,  there 


is  really  no  appeal  to  be  heard  or  de- 
termined." Mexican  Mill  v.  Yellow 
Jacket  Silver  Min.  Co.,  4  Nev.  40,  97 
Am.  Dec.  512. 

1.  See  articles  Partnership;  Unin- 
corporated Associations.  See  also 
Jones  V.  Watson,  63  Ga.  679;  Pollock 
V.  Dunning,  54  Ind.  115;  Conrades 
V.  Spink,  38  Mo.  App.  309;  Mitchell  v. 
RailtDn,  45  Mo.  App.  273;  M'Credy  v. 
Vanneman,  3  N.  J.  L.  435;  Burns 
V.  Hall,  3  N.  J.  L.  539;  Corning  v. 
Greene,  23  Barb.  (N.  Y.)  33;  Holloway 
V.  Memphis,  etc.,  R.  Co.,  23  Tex.  465,  76 
Am.  Dec.  68.  But  see  Hedrick  v.  Os- 
borne, 99  Ind.  143;  Morse  v.  Chase,  4 
Watts  (Pa.)  456. 

In  Maguire's  Estate,  13  Phila.  (Pa.) 
244,  36  Leg.  Int.  (Pa  )  235,  it  was  held 
that  a  religious  or  charitable  society, 
though  unincorporated,  might  sue  as  a 
quasi  corporation  without  joining  all 
its  members. 

2.  See  articles  Partnership;  Unin- 
corporated Associations.  See  also 
Fox  V.  Naramore,  36  Conn.  376;  Rorke 
V.  Russell,  2  Lans.  (N.  Y.)  244. 

Action  in  Name  Used  in  Instrument  Sued 
On.  —  "  When  an  action  is  founded  on 
a  written  instrument,  suit  may  be 
brought  by  or  against  any  of  the  par- 
ties thereto,  by  the  same  name  and 
description  as  those  by  which  they  are 
designated  in  such  instrument."  Mc- 
Clain's  Annot.  Code  Iowa,  1888,  §  3763, 
See  also  Davis  v.  David,  i  Greene 
(Iowa)  427;  Rev.  Laws  N.  J.,  1877,  p. 
852,  §  28;  Comp.  Laws  N.  Mex.,  1884, 
§  1888;  Code  Tenn.,  §  3485. 

Under  such  a  statute  averments  of 
incorporation  or  copartnership  are  un- 
necessary. Wendall  v.  Osborne,  63 
Iowa  gq;  Harris  Mfg.  Co.  v.  Marsh,  49 
Iowa  II. 

Constmction  of  Statnte.  —  The  statute 
authorizing  a  suit  to  be  brought  against 
a  company  by  its  name  is  in  deroga- 
tion of  the  common  law  and  will  be 
strictly  construed.  King  v.  Randlett, 
33  Cal.  318. 

Under  a  statute  authorizing  a  part- 
nership to  be  sued  in  its  firm  name,  the 
individual  names  of  the  parties  need 
not  be  disclosed.  Martin  v.  District 
Ct.,  13  Nev.  85. 
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Party  Ceasing  to  Exist.  —  At  common  law,  when  a  party  ceased  to 
exist,  the  action  abated.*  But  this  rule  is  very  generally  modi- 
fied by  statute.* 

"3.  Name  and  Description  of  Parties  —  statement  of  Rule.  —  Parties 
to  an  action  must  be  designated  by  name,  and  not  by  mere 
description.*  For  this  purpose  the  true  names  of  the  parties 
should  ordinarily  be  used,*  though  this  rule  is  subject  to  many 


The  New  York  PlcIS  of  1849  and  185 1 
authorizing  actions  against  joint-stock 
associations  to  be  brought  against  ihem 
in  the  name  of  the  president,  etc.,  con- 
template actions  involving  their  rights 
of  property.  A  suit  to  restrain  an 
association  from  suspending  a  member 
cannot  be  brought  under  those  stat- 
utes. Rorke  v.  Russell,  2  Lans.  (N.  Y.) 
244. 

1.  See  article  Death,  vol.  5,  p.  783. 

Where  a  railroad  company  is  consoli- 
dated with  other  railroad  companies 
under  a  new  name,  it  ceases  to  exist  as 
a  corporation,  and  an  action  brought 
by  or  against  such  railroad  company 
before  its  consolidation  cannot  after- 
wards be  prosecuted  by  or  against  it  or 
in  its  original  name.  Kansas,  etc.,  R. 
Co.  V.  Smith,  40  Kan.  192.  See  also 
generallj'  article  Corporations,  vol.  5, 
p.  52. 

2.  See,  for  example.  Code  Civ.  Pro. 
N.  Y.,  §  2417;  Supp.  to  Revision  N. 
J-  P-  39.  §  19.  and  p.  145,  §  145. 

3.  Sossman  v.  Price,  57  Ala.  204, 
holding  that  the  addition  of  the  words 
"  and  wife  "  to  the  name  of  a  defend- 
ant was  insufficient  to  make  the  wife  a 
party. 

So  in  Kountz  v.  Brown,  16  B.  Mon. 
(Ky.)  577,  the  petition  in  an  action 
named  the  master  of  a  vessel  as  a  party 
defendant,  but  did  not  designate  the 
names  of  the  owners  of  the  vessel,  sim- 
ply calling  them  "  the  owners."  It 
was  held  that  such  owners  were  not 
parties  to  the  action. 

A  Uisnomer  is  ordinarily  not  fatal,  but 
may  be  cured  by  amendment,  and  is 
waived  by  failure  to  object. 

Alabama.  —  Melvin  &,  Clark,  45  Ala. 
285;  Rooks  V.  State,  83  Ala.  79. 

California.  —  McDonald  v.  Swett,  76 
Cal,  257;  Parrott  7k  Byers,  40  Cal.  614. 

Indiana.  —  Peden  v.  King,  30  Ind. 
181. 

Maryland.  —  Baltimore  First  Nat. 
Bank  v.  Jaggers.  31  Md.  38. 

Michigan.  —  Welch  v.  Hull,  73 
Mich.  47. 

Minnesota.  —  Lyons  v.  Rafferty,  30 
Minn.  526. 


A'ew  York.  —  Havana  Bank  v. 
Magee,  20  N.  Y.  355;  Enos  v.  Leach, 
18  Hun  (N.  Y.)  139. 

Ohio.  —  Lasure  v.  State,  19  Ohio 
St.   43. 

Texas.  —  Wilcox  v.  State,  31  Tex. 
586;  Niagara  F.  Ins.  Co.  v.  Lee,  (Tex. 
1892)  19  S.  W.  Rep.  1030. 

JVest  Virginia.  —  Handley  v.  Luding- 
ton,  4  W.  Va.  53;  Hoffman  v.  Dickin- 
son, 31  W.  Va.  142. 

And  see  generally  article  Names,  vol. 
14,  p.  270. 

4.  Abshire  v.  Mather,  27  Ind.  381; 
Pinckard  v.  Milmine,  76  111.  453;  Med- 
way  Cotton  Manufactory  ?/.  Adams,  10 
Mass.  360;  Steinmann  v.  Strimple,  29 
Mo.  App.  478;  Goodsell  v.  Western 
Union  Tel.  Co.,  130N.  Y.  430;  McMinn 
Academy  v.  Reneau,  2  Swan  (Tenn.)  94. 

Parties  should  vindicate  their  rights 
of  property  in  their  own  names  and  per- 
sons, and  not  under  cover  of  simulated 
titles.  Every  attempt  to  do  so  will  be 
discountenanced,  as  it  tends  to  embar- 
rass the  lawful  pursuit  of  creditors  and 
increase  the  difficulties  of  litigation. 
Shadburne  v.  Amonett,  7  La.  Ann.  89. 

"  The  Bale  of  the  Common  Law  well 
establishes  the  principle  that  any  pro- 
ceeding in  a  court  against  a  party  de- 
fendant must  be  instituted  against  him 
as  well  in  his  true  surname  as  in  his 
Christian  name.  If  sued  by  an  erro- 
neous name  in  either  respect,  he  is  not 
bound  to  appear,  and  if  he  omits  to  do 
so  the  judgment  cannot  be  enforced 
against  him."  Per  Robinson,  J.,  in 
Gardner  v.  Kraft,  52  How.  Pr.  (N.  Y. 
C.  PI.)  499  [citing  Cole  v.  Hindson,  6  T. 
R.  234;  Shadgett  ?/.  CUpson,  8  East  328; 
Wilks  V.  Lorck,  2  Taunt.  400;  Scand- 
over  v.  Warne,  2  Campb.  270;  Morgans 
V.  Bridges,  i  B.  &  Aid.  647;  Crawford 
V.  Satchwell,  2  Stra.  1218;  Walley  v. 
M'Connell,  13  Q.  B.  903,  66  E.  C,  L.  903; 
Kelly  7j.  Lawrence,  3  H.  &  C.  i;  Gris- 
wold  V.  Sedgwick,  6  Cow.  (N.  Y.)  456; 
Hoif  man  v.  Fish,  18  Abb.  Pr.  /Genesee 
County  Ct.)  76;  Farnham  v.  Hildreth, 
32  Barb.  (N.  Y.)  277;  Frank  v.  Levie,  5 
Robt.  (N.  Y.)  599;  Moulton  v.  De  ma 
Carty,  6  Robt.  (N.  Y.)  470]. 
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exceptions  and  qualifications  by  virtue  of  whfch,  under  certain 
circumstances,  parties  may  both  sue  and  be  sued  in  assumed  or 
fictitious  names.* 

Unknown  Parties.  —  Provision  is  usually  made  by  statute  for  bring- 
ing in  or  binding  the  interests  of  absent  and  unknown  parties  by 
publication.* 

In  Equity  the  introductory  part  of  a  bill  should  contain  a  correct 
designation  and  description  of  the  parties  plaintiff,  including 
their  names,  residences,  and  the  character  in  which  they  sue,  if 
they  sue  in  a  representative  capacity.*  It  may  also  contain  a 
similar  description  of  the  defendants,  and  in  the  federal  courts  it 
must  do  so.* 


When  the  Plaintiff  Is  Ignorant  of  the 
Name  of  a  defendant,  it  is  generally 
provided  that  such  defendant  may  be 
designated  in  any  pleading  or  proceed- 
ing by  any  name,  and  when  his  true 
name  is  discovered  the  pleading  or  pro- 
ceeding may  be  amended  accordingly. 
See  generally,  for  the  construction  and 
practice  under  the  statutes,  the  follow- 
ing cases: 

California.  —  Moulton  v.  Parks,  64 
Cal.  167;  McKinlay  v.  Tuttle,  42  Cal. 
571;  ^jr/.  Ah  Men,  77  Cal.  198;  Farris 
V.  Merritt,  63  Cal.  118;  Irving  v.  Car- 
pentier,  70  Cal.  23;  Morgan  v.  Thrift,  2 
Cal.  562;  Rosencrantz  v.  Rogers,  40 
Cal.  489;  Ford  v.  Doyle,  37  Cal.  346; 
Brock  V.  Martinovich,  55  Cal.  516. 

Michigan.  —  Moore  v.  Lewis,  76 
Mich.  300. 

Nezo  York.  —  Gardner  v.  Kraft,  52 
How.  Pr.  (N.  Y.  C.  PI.)  499;  Crandall 
V.  Beach,  7  How.  Pr.  (N.  Y.  Supreme 
Ct.)  271;  Waterbury  v.  Mather,  16 
Wend.  (N.  Y.)  611;  McCabe  v.  Doe,  2 
E.  D.  Smith  (N.  Y.)  64;  Hancock  v. 
Oxford  First  Nat.  Bank,  93  N.  Y.  82; 
Miller  v.  Stettiner,  7  Bosw.  (N.  Y.) 
692,  22  How.  Pr.  (N.  Y.)  518;  Pindar 
V.  Black,  4   How.  Pr.  (N.  Y.  Supreme 

Ct.)95. 

United  States.  —  Kentucky  Silver 
Min.  Co.  V.  Day,  2  Sawy.  (U.  S.)  468. 

A  suit  against  the  heirs  of  A  does  not 
sufficiently  designate  the  defendant. 
Reynolds  v.  May,  4  Greene  (Iowa)  283. 

See  also  article  Names,  vol.  14,  p.  270. 

1.  For  a  full  discussion  of  this  sub- 
ject, see  article  Names,  vol.  14,  p.  270. 
See  also,  generally,  the  following 
cases:  People  v.  Sloper,  i  Idaho  158; 
Wooster  v.  Lyons,  5  Blackf.  (Ind.)  60; 
Steamboat  Kentucky  z/.  Hine,  i  Greene 
(Iowa)  379;  Davis  v.  David,  i  Greene 
(Iowa)  427;  Neil  v.  Dillon,  3  Mo.  59; 
School  Dist.  7>.  Pillsbury,  58  N.  H.  423; 


Eagleston  v.  Son,  5  Robt,  (N.  Y.)  640; 
Frank  v.  Levie,  5  Robt.  (N,  Y.)  599; 
Richland  County  v.  Miller,  16  S.  Car. 
244.  And  see  the  cases  cited  in  the 
preceding  note. 

In  Anderson  v.  Horn,  23  Abb.  N. 
Cas.  (N.  Y.  City  Ct.)  475  McAdam,  C. 
J.,  summarized  the  rule  as  follows: 
"  A  defendant  ought  to  be  sued  in  the 
name  of  his  ancestors,  and  the  Chris- 
tian name  given  to  him  in  baptism. 
Havana  Bank  v.  Magee,  20  N.  Y.  363. 
If  the  defendant  is  known  by  two 
names  he  may  be  sued  by  either, 
Eagleston  v.  Son,  5  Robt.  (N.  Y.)  640, 
or  that  by  which  he  is  generally  known, 
though  not  his  real  name.  Cooper  v. 
Burr,  45  Barb.  (N.  Y.)  9,  or  if  the  real 
name  be  unknown  he  may  be  sued  by 
a  fictitious  name,  adding  a  description 
identifying  the  person  intended.  Code 
Civ.  Pro.  451,  such  as  '  the  man  in 
command  of  the  ship  Hornet,'  Pindar 
v.  Black,  4  How.  Pr.  (N.  Y.  Supreme 
Ct.)95." 

2.  See  article  Publication.  See  also 
Earle  v.  Scott,  50  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  506,  holding  that  plaintiffs 
are  not  bound  to  name  as  defendants 
persons  of  whose  names  they  are  igno- 
rant. 

3.  See  article  Bills  in  Equity,  vol. 
3,  pp.  340,  361;  Story's  Eq.  Plead., 
§  26;  Griffith  V.  Ricketis,  5  Hare  195; 
Swan  V.  Porter,  Hard.  60;  Albretcht  v. 
Sussmann,  2  Ves.  &  B.  323;  Howe  v. 
Harvey,  8  Paige  (N.  Y.)  74;  Jackson 
V.  Ashton,  8  Pet   (U.  S.)  148. 

4.  United  States  Equity  Bules,  rule  20, 
provides  as  follows:  "  Every  bill,  in 
the  introductory  part  thereof,  shall 
contain  the  names,  places  of  abode, 
and  citizenship  of  all  the  parties,  plain- 
tiffs and  defendants,  by  and  against 
whom  the  bill  is  brought." 

In  Florida  and  Tennessee  a  similar  rule 
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Individual  or  Representative  Capacity. — The  character  in  which  a 
party  sues,  whether  as  an  individual  in  his  own  right  or  in 
a  representative  capacity,  should  appear.*  The  fact  that  one  is  a 
party  in  a  representative  capacity  does  not  make  him  a  party  in 
his  individual  capacity ;  *  but  the  same  person  nxay  be  a  party  in 
several  capacities  where  the  causes  of  action  are  such  as  may  be 
joined,  and  he  appears  in  every  capacity  upon  the  same  side  of  the 
case,'  for  the  same  person  cannot  be  both  a  plaintiff  and  a 


exists.  See  Keen  v.  Jordan,  13  Fla. 
327;  McCoy  V.  Boley,  21  Fla,  803, 
holding  that  noncompliance  with  the 
rule  is  ground  for  a  special  but  not  for 
a  general  demurrer,  and  that  such  ob- 
jection cannot  be  taken  for  the  first 
time  upon  appeal;  Grubbs  v.  Colter,  7 
Baxt.  (Tenn.)  432;  Walker  z/.  Cottrell, 
6    Baxt.    (Tenn.)    271;    Code    Tenn., 

§4313- 

1,  See  such  articles  as  Executors 
AND  Administrators,  vol,  8,  p,  650; 
Receivers;  Trustees,  etc. 

Descriptio  Fersonse.  —  The  words  "ex- 
ecutor," "  administrator,"  "  agent," 
etc.,  appended  to  a  party's  name,  are 
usually  merely  descriptive,  and  the 
person  so  described  will  nevertheless 
be  held  to  be  a  party  in  his  individual 
capacity,  unless  the  word  "  as  "  or  its 
equivalent  is  used  to  show  that  the 
party  is  a  party  in  a  representative 
capacity. 

Alabama.  —  Bradley  v.  Graves,  46 
Ala.  277;  Chapman  v.  Spence,  22  Ala. 
588. 

Connecticut.  —  Sutton  v.  Mansfield, 
47  Conn.  388. 

Florida. — Yulee  ».  Canova,  ii  Fla. 
9;  Willingham  v.  King,  23  Fla.  478. 

Georgia.  —  Nutting  v.  Hill,  71  Ga. 
557;  Owsley  v.  Woolhopter,  14  Ga. 
124;  Davies  v.  Byrne,  10  Ga.  329. 

Maine.  —  Blackstone  Nat.  Bank  v. 
Lane,  80  Me.  165;  Bragdon  v.  Harmon, 
69  Me.  29;  Baker  v.  Fuller,  69  Me.  152. 

Michigan.  —  Barnum  v.  Stone,  27 
Mich.  332. 

New  York.  —  Butterfield  v.  Macom- 
ber,  22  How.  Pr.  (N.  Y.  Supreme  Ct.) 
150;  Patterson  v.  Copeland,  52  How. 
Pr,  (N.  Y.  Supreme  Ct.)  460;  Fisher  v. 
Hubbell,  7  Lans.  (N.  Y.)  481,  i  Thomp. 
&  C.  (N.  Y.)  97,  65  Barb.  (N.  Y.)  7*; 
Beers  v.  Shannon,  73  N.  Y.  292,  re- 
versing 12  Hun  (N.  Y.)  161;  Stillman 
V.  Squire,  i  Den.  (N.  Y.)  327;  Stilwell 
V.  Carpenter,  2  Abb.  N.  Cas.  (N.  Y. 
Ct.  App.)  238. 

Pennsylvania.  —  Pennock  v.  Gille- 
land,  I  Pittsb.  (Pa.)  37. 


Virginia.  —  Porter  v.  Nekervis,  4 
Rand.  (Va.)  359. 

West  Virginia.  —  Capehart  v.  Hale, 
6  W.  Va.  547. 

Bui  see  Laughter  v.  Butt,  25  Ga. 
177;  Sturgis  r.  Rogers,  26  Ind.  i; 
Baker  v.  Fuller,  69  Me.  152;  Rich  v. 
Sowles,  64  Vt.  408. 

Description  in  Title  Not  Controlling.  — 
The  character  in  which  a  party  sues  or 
is  sued  may  be  determined  from  the 
body  of  the  declaration  as  well  as  from 
the  words  used  in  the  title.  Tate  v. 
Shackelford,  24  Ala.  510,  60  Am.  Dec. 
488;  Jennings  v.  Wright.  54  Ga.  537; 
Bagley  v.  Roberson,  57  Ga.  148;  Wolf 
V.  Beaird,  123  111.  585;  Bragdon  v. 
Harmon,  69  Me.  29;  Stilwell  v.  Car- 
penter, 2  Abb.  N.  Cas.  (N.  Y.  Ct.  App.) 
238;  Spooner  v.  Delaware,  etc.,  R. 
Co.,  115  N.  Y.  22;  Litchfield  v.  Flint, 
104  N.  Y.  543;  Waldsmith  v.  Wald- 
smith,  2  Ohio  156;  Pennock  v.  Gille- 
land,  I  Pittsb.  (Pa.)  37;  Filson  v. 
Dunbar,  26  Pa.  St.  475. 

The  fact  that  one  sued  in  his  indi- 
vidual capacity  is  described  by  the  title 
of  his  office  is  of  no  consequence,  there 
being  nothing  to  mislead.  Thompson 
Tp.  V.  Beebe,  55  Mich.  137. 

2.  Stockton  Bldg.,  etc.,  Assoc,  v. 
Chalmers,  75  Cal.  332. 

Action  in  Wrong  Bepresentative  Capac- 
ity —  Effect  on  Stipulations.  —  In  Ducker 
V.  Rapp,  67  N.  Y.  464,  the  plaintiffs 
were  executors  and  also  trustees  under 
a  will.  In  an  action  to  recover  rent 
they  described  themselves  as  execu- 
tors, whereas  they  should  have  claimed 
to  recover  as  trustees  and  widow.  It 
was  held  that,  the  same  persons  being 
entitled  to  recover,  although  in  a 
different  capacity  from  that  claimed, 
any  agreement  by  them  in  respect  to 
the  rent  or  the  judgments  obtained 
therefor  was  binding  and  valid. 

8.  Armstrong  v.  Hall,  17  How.  Pi. 
(N.  Y.  Supreme  Ct.)  76;  Stilwell  v. 
Carpenter,  2  Abb.  N.  Cas.  (N.  Y.  Ct. 
App.)  238;  Day  v.  Stone,  15  Abb.  Pr. 
N.  S.  (N.  Y.  C.  PI.)  137;    Ketchum  v. 
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defendant  at  the  same  time  in  the  same  action,  even  in  different 
capacities.  * 

4.  Same  Person  Both  Plaintiff  and  Defendant  —  statement  of  Bole.  — 
The  same  person  cannot  be  both  a  plaintiff  and  a  defendant  at 
the  same  time,  in  the  same  suit,  either  solely  or  with   others.* 


Morrell,  2  N.  Y.  Leg.  Obs.  58;  Hunt  v. 
Smith,  I  N,  Y.  Wkly.  Dig.  13.  Com- 
pare Mesmer  v.  Jenkins,  61  Cal.  151. 

1.  See  infra,  III.  4.  Same  Person 
Both  Plaintiff  and  Defendant. 

2.  Indiana.  —  Mahan  v.  Sherman,  7 
Blackf.  (Ind.)  378. 

Maine.  —  Portland  Bank  v.  Hyde, 
IX  Me.  196. 

Maryland.  —  Grahame  v.  Harris,  5 
Gill  &  J.  (Md.)  489. 

Massachusetts.  —  Warren  v.  Stearns, 
19  Pick.  (Mass.)  73;  Eastman  v. 
Wright,  6  Pick.  (Mass.)  316. 

Missouri.  —  Wilson  v.  Benedict,  90 
Mo.  208. 

New  Hampshire.  —  Blaisdell  v.  Ladd, 
14  N.  H.  129. 

North  Carolina.  —  Pearson  v.  Nesbit, 
I  Dev.  L.  (N.  Car.)  315,  17  Am.  Dec. 
569;  Newsom  v.  Newsom,  4  Ired.  L. 
(N.  Car.)  381. 

Ohio.  —  Wescott  v.  Price,  Wright 
(Ohio)  220, 

South  Carolina.  —  Livingston  v.  Liv- 
ingston, 2  Mill  (S.  Car.)  428. 

United  States.  —  Corrigan  Transit 
Co.  V.  The  Majestic,  73  Fed.  Rep.  499. 

England.  —  Bosanquet  v.  Wray,  6 
Taunt.  597,  I  E.  C.  L.  495. 

But  see  Dawson  v.  Clark,  3  Sneed 
(Tenn.)  438. 


and  therefore,  by  a  rule  to  be  hereafter 
explained  (see  infra,  IV.  3.  y^/waVr  of 
Parties),  all  the  partners  would  have  to 
be  joined  either  as  plaintiffs  or  defend- 
ants, and  accordingly  the  case  would 
be  presented  of  a  person  suing  him- 
self. The  only  remedy  in  such  a  case 
is  by  a  suit  in  equity  for  a  dissolution 
and  an  accounting.  This  subject  is 
fully  discussed  in  the  article  Partner- 
ship, to  which  reference  is  made. 

Actions  Between  Firms  with  Common 
Member.  —  Where  two  firms  have  a 
common  member  no  action  at  law  will 
lie  upon  an  obligation  from  one  firiri  to 
the  other,  as  it  would  be  necessary  to 
have  the  common  member  joined  on 
both  sides  of  the  record.  The  only 
remedy  upon  such  a  state  of  facts  is  in 
equity.  See  article  Partnership.  See 
also  Grahame  v.  Harris,  5  Gill  &  J. 
(Md.)  489.  Compare  Emerson  v.  Tor- 
rey,  10  Vt.  323. 

Action  Between  Members  of  Voluntary 
Association. —  Where  the  members  of 
an  unincorporated  volunteer  company 
in  the  militia  subscribed  certain  con- 
stitutional articles,  whereby  they  sev- 
erally promised  to  pay  to  the  treasurer 
of  the  company  for  the  time  being  all 
fines  and  assessments  which  should 
become  due  from  them  to  the  treasurer 


No  one  can  be  both  plaintiff  and  de-     or  to  the  company,  an   action   by   the 


fendant  in  the  same  action.  A  party 
cannot  have  a  right  of  action  against 
himself  as  debtor  or  tortfeasor,  nor 
contract  with  himself,  nor  maintain  an 
action  against  himself,  in  whatever 
different  capacities  he  may  act.  Byrne 
V.  Byrne,  94  Cal.  576. 

"  The  Bale  Is  Forely  Technical.  It 
has  no  foundation  in  the  essential 
character  of  judicial  proceedings,  as  is 
apparent  from  the  fact  that  such  per- 
son could  always  in  equity  sue  a  board 
or  partnership  of  which  he  might  be  a 
member.  So  long  as  resort  to  equity 
could  be  had,  the  rule,  although  tech- 
nical, worked  no  real  injury."  Cooper 
V.  Nelson,  38  Iowa  440.  But  see  arti- 
cle Partnership, /<7j-/. 

Actions  Between  Partners.  —  No  action 
lies  between  copartners  upon  a  part- 
nership demand  or  liability,  because 
such  demands  or  liabilities  are  joint, 


treasurer  against  a  member  to  recover 
an  assessment  could  not  be  sustained, 
because  as  the  defendant  was  jointly 
interested  in  the  funds  of  the  company, 
the  action  involved  the  legal  absurdity 
of  a  party's  suing  himself.  Warren  v. 
Stearns,  19  Pick.  (Mass.)  73. 

Party  Both  Obligor  and  Obligee.  —  If 
the  same  person  is  both  obligor  and 
obligee,  and  the  obligation  is  joint,  he 
cannot  sue  his  comakers;  but  if  the 
obligation  is  not  joint,  but  several,  he 
may.  Chandler  v.  Shehan,  7  Ala.  251; 
Moore  v.  Denslow,  14  Conn.  235;  Pool 
V.  Potter,  63  111.  533;  Daniel  v.  Crooks, 
3  Dana  (Ky.)  64;  Stone  v.  Brooks,  6 
How.  (Miss.)  373;  Faulkner  v.  Faulk- 
ner, 73  Mo.  327;  Moffatt  V.  Van  Mil- 
lengen,  2  B.  &  P.  124,  note  c\  Beecham 
V.  Smith,  El.  Bl.  &  EI.  442,  96  E.  C.  L. 
442. 

Where  A,  B,  C,  D,  et  al.,  unite  in  a 


15  Encyc.  PI.  &  Pr.  — 31 
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Accordingly,  in  cases  where  the  strict  rules  of  law  would  require 
a  party  to  appear  on  both  sides  of  the  record  the  only  remedy  is 
in  equity,  where  the  court  can  determine  the  respective  rights  of 
the  parties  without  much  regard  to  whether  they  appear  as  plain- 
tiffs or  defendants.* 

Party  in  Different  Capacities.  —  The  rule  applies  even  to  cases  where 
the  party  appears  as  plaintiff  in  one  capacity  and  as  a  defendant 
in  another  capacity,*  but  whether  it  operates  to  prevent  a  plain- 
tiff from  summoning  himself  as  a  garnishee  is  a  question  upon 
which  the  authorities  are  not  wholly  in  accord.*     The  conflict 

joint  and  several  note,  and  in  a  mort- 
gage to  secure  the  same  to  A,  B,  and 
C,  said  A,  B,  and  C  may  sue  D  et  al. 
without  joining  themselves  as  defend- 
ants.    McDowell    V,    Jacobs,    lo    Cal. 

387. 

Where  one  of  several  joint  obligees 
or  promisees  is  also  obligor  or  prom- 
isor, since  the  suit  must  be  in  the  name 
of  the  assignor,  neither  the  assignee  of 
the  other  nor  all  of  the  obligees  or 
promisees  can  sue  at  law.  The  only 
remedy  is  in  chancery.  Gatewood  v. 
Lyle,  5  T.  B.  Mon.  (Ky.)  6;  Ramsey 
V.  Johnson,  Minor  (Ala.)  418;  Justices 
V.  Armstrong,  3  Dev.  L.  (N.  Car.)  286. 

When,  however,  the  real  party  in  in- 
terest must  sue,  and  a  joint  obligation 
is  made  by  statute  several  as  well  as 
joint,  the  assignee  of  a  payee  may  sue 
one  of  the  several  makers,  although 
his  assignor  was  also  a  maker.  Wil- 
lis V.  Neal,  39  Ala.  464. 

If  the  subscribers  to  a  railway  com- 
pany prior  to  incorporation  procure 
services  of  one  of  their  number  as 
a  surveyor,  he  may  not  sue  at  law 
for  compensation  for  such  services. 
Holmes  v.  Higgins,  i  B.  &  C.  74,  8  E. 
C.  L.  33.  To  the  same  effect  is  East- 
man V.  Wright,  6  Pick.  (Mass.)  316. 

An  action  at  law  cannot  be  main- 
tained by  a  party  of  the  first  part  to  a 
contract  made  with  himself  and  others 
of  the  second  part.  He  can  obtain  re- 
dress only  in  equity.  Price  v.  Spen- 
cer, 7  Phila.  (Pa.)  179. 

Mandamos.  —  The  rule  that  a  party 
cannot  bring  any  action  at  law  against 
a  partnership  or  any  board  of  which 
he  is  a  member  does  not  apply  to  an 
action  of  mandamus.  Cooper  v.  Nel- 
son, 38  Iowa  440.  See  generally  arti- 
cle Mandamus,  vol.  13,  p.  479. 

1.  Portland  Bank  v.  Hyde,  11  Me. 
196;  Wescott  V.  Price,  Wright  (Ohio) 
220;  Price  V.  Spencer,  9  Phila.  (Pa.) 
281,  30  Leg.  Int.  (Pa.)  76;  Livingston 
V.  Livingston,  2  Mill    (S.    Car.)  428; 


Bosanquet  v.  Wray,  6  Taunt.  597,  i  E. 
C.  L.  495.  To  the  same  effect  are 
Grahame  v.  Harris,  5  Gill  &  J.  (Md.) 
489;  Eastman  v.  Wright,  6  Pick. 
(Mass.)  316.  See  also  Chalfont  v. 
Johnston,  3  Yeates  (Pa.)  16;  Blaisdell 
V.  Ladd,  14  N.  H.  129. 

2.  Byrne  v.  Byrne,  94  Cal.  576;  Mc- 
Elhanon  v.  McElhanon,  63  111.  457; 
Harris  v.  Pickett,  37  La.  Ann.  741; 
McKnight  v,  Calhoun,  36  La.  Ann. 
408;  Pearson  v.  Nesbit,  i  Dev.  L.  (N. 
Car.)  315,  17  Am.  Dec.  569;  Smith  v. 
Bryson,  Phil.  Eq.  (N.  Car.)  267,  93  Am. 
Dec.  610;  Perkins  v.  Se  Ipsam,  11  R. 
I.  270;  Livingston  v.  Livingston,  2 
Mill  (S.  Car.)  428.  But  see  Melvain  v. 
Tomes,  14  Hun  (N.  Y.)  31;  Borland 
V.  Stokes.  27  W.  N.  C.  (Pa.)  411. 

Party  in  Different  Capacities  —  Illustra- 
tions. —  A  mortgagee  who  is  also  ad- 
ministrator of  the  mortgagor  cannot, 
by  a  nominal  assignment  of  the  mort- 
gage, have  it  foreclosed  for  his  benefit. 
Brown  v.  Mann,  71  Cal.  192. 

Where  two  executors  confessed  a 
judgment  to  a  copartnership  of  which 
one  of  them  was  a  member,  it  was  held 
to  be  error  in  fact,  and  for  it  the  judg- 
ment was  reversed.  Pearson  v.  Nesbit, 
I   Dev.  L.  (N.  Car.)  315,  17  Am.   Dec. 

569. 

Under  a  rule  of  court  that  parties  to 
a  suit  shall  be  taken  in  the  way  they 
stand  on  the  docket,  unless  denied  by 
special  notice  filed  with  the  plea,  an 
executor  sued  by  an  individual  cannot, 
in  the  absence  of  such  notice,  set  up 
the  point  that  the  plaintiff  was  a  coex- 
ecutor.  Pringle  v.  Pringle,  130  Pa.  St. 
565. 

3.  Plaintiff  May  Be  Snmmoned  as  Gar- 
nishee. —  Graighle  v.  Notnagle,  Pet.  (C. 
0245;  Richardson  z/.  Gurney,  9  La. 
285;  Grayson  v.  Veeche,  12  Martin 
(La.)  688;'  Norton  v.  Norton,  43  Ohio 
St.  509;  Coble  V.  Nonemaker,  78  Pa. 
St.  501;  Boyd  V.  Bayless,  4  Humph. 
(Tenn.)  386;  Lyman  v.  Wood,  42  Vt. 
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may  be  explained  to  some  extent  by  differences  in  garnishment 
statutes  of  the  different  states.* 

Eule  Limited  to  Parties  on  the  Record.  —  The  rule  does  not  apply, 
however,  unless  the  name  of  the  party  appears  on  the  record 
both  as  a  plaintiff  and  as  a  defendant  to  the  action.* 

Mare  Identity  of  Name  is  insufficient  proof  of  identity  of  person, 
so  as  to  defeat  the  action.' 

Statutory  Modifications  of  the  rule  exist  in  at  least  one  state.* 

5.  What  Law  Governs.  —  Questions  as  to  who  are  the  proper 
parties  to  actions  are  determined  by  the  law  of  the  forum,  as  they 
belong  rather  to  the  form  of  the  remedy  than   to  the  right  and 


113.  See  also  Albert  v.  Albert,  78  Md. 
338. 

Plaintiff  Cannot  Be  Summoned  as  Gar- 
nishee.—  Rice  V.  Sharpleigh  Hardware 
Co.,  85  Fed.  Rep.  559;  Belknap  v.  Gib- 
bens,  13  Met.  (Mass.)  471;  Knighl  v. 
Clyde,  12  R.  I.  iiq;  Wo&g  v.  Hoag,  55 
N.  H.  172;  Blaisdell  v.  Ladd,  14  N.  H. 
129.  See  also  Courtney  v.  Carr,  6  Iowa 
238;  Beach  v.  Fairbanks,  52  Conn.  167. 

Garnishee  in  Bepresentative  Capacity. 
—  The  rule  applies  equally  where  the 
plaintiff  attempts  to  summon  himself 
in  his  representative  capacity,  such  as 
administrator,  as  where  he  attempts  to 
summon  himself  in  his  individual  ca- 
pacity. Blaisdell  v.  Ladd,  14  N.  H. 
I2q,  followed  in  Hoag  v.  Hoag,  55  N. 
H.  172. 

1.  See  cases  cited  in  the  preceding 
note,  and  see  generally  the  article  Gar- 
nishment, Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.). 

2.  Blanchard  v.  Ely,  21  Wend.  (N. 
Y.)  342,  34  Am.  Dec.  250. 

Party  Must  Appear  on  Both  Sides  on 
Becord. —  In  questions  of  jurisdiction, 
when  such  jurisdiction  depends  upon 
the  parties  the  question  is  determined 
by  the  parties  on  the  record,  and  not 
by  the  parties  equitably  interested. 
Sharps'  Rifle  Mfg.  Co.  v.  Rowan,  34 
Conn.  329. 

It  is  no  bar  to  a  recovery  that  one  of 
several  defendants  has  become  pos- 
sessed of  the  right  of  action  prosecuted 
against  him  and  his  codefendants,  un- 
less his  name  appears  upon  the  record 
both  as  plaintiff  and  as  defendant. 
Blanchard  v.  Ely,  21  Wend.  (N.  Y.) 
342,  34  Am.  Dec.  250;  Smith  v.  Lati- 
mer, 15  B.  Mon.  (Ky.)  75. 

So  where  A,  being  indebted  to  B, 
buys  a  claim  against  B,  owned  by  C, 
and  then  sues  thereon  in  C's  name, 
garnisheeing  himself,  it  was  held  that 
the  question   whether  A  can  sue  and 


garnishee  himself  is  immaterial,  be- 
cause in  this  case  the  court  looks  only 
at  the  parties  to  the  record,  and  the 
record  plaintiff  is  C.  Beach  v.  Fair- 
banks, 52  Conn.  167. 

A  note  made  by  the  firm  of  A  and  B 
was  made  payable  to  A  and  C,  admin- 
istrators of  X.  A,  as  administrator, 
assigned  his  interest  therein  to  C,  who 
brought  suit  against  the  firm.  It  was 
held  that  the  action  would  lie.  Smith 
V.  Gregory,  75  Mo.  121. 

A  and  B,  executors  of  C,  sued  D,  E, 
and  F.  At  the  trial,  D  and  E  moved 
to  amend  by  adding  the  name  of  F 
coexecutor  with  A  and  B,  to  the  names 
of  the  plaintiffs,  and  by  striking  off  the 
name  of  F  as  defendant.  The  motion 
was  refused  because  made  too  late. 
Conrow  v.  Conrow,  24  W.  N.  C.  (Pa.) 

339- 

3.  Wilson  V.  Benedict,  90  Mo.  208. 

4.  By  a  Pennsylvania  Statute  it  is  pro- 
vided that  "  No  action  now  pending 
on  a  writ  of  error,  or  otherwise  or  here- 
after to  be  brought  by  partners  or  sev- 
eral persons  against  partners  or  several 
persons,  shall  abate,  or  the  right  of 
such  partners  or  several  persons  plain- 
tiffs to  sustain  their  action  be  defeated, 
by  reason  of  one  or  more  individuals 
being  or  having  been  members  of  both 
firms,  or  being  or  having  been  of  the 
parties  plaintiffs  and  also  of  the  parties 
defendants,  in  the  same  suit,"  etc. 
Act  of  April  14.  1838,  §  I,  P.  L.  457; 
Bright.  Purd.  Dig.,  1894,  vol.  2,  p. 
1646.  tit.  Partnership,  §  3. 

This  act  does  not  authorize  one  part- 
ner to  sue  himself  and  his  copartners 
in  assumpsit.  Miller  v.  Knauff,  2  Clark 
(Pa.)  II,  3  Pa.  L.  J.  225;  M'Fadden  v. 
Hunt.  5  W.  &  S.  (Pa.)  468;  Hall  v. 
Logan,  34  Pa.  St.  331:  Crow  v.  Green, 
III  Pa.  St.  637;  Price  v.  Spencer,  7 
Phila.  (Pa.)  179;  Scott  v.  Gunnison,  4 
Brews.  (Pa.)  loi. 
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merit  of  the  claim.* 

rv.  At  Cohuon  Law  —  1.  Plaintiffs  —  a.  General  Rules  — 
(i)  Legal  hit er est  of  Plaintiff.  —  The  General  Eule  of  the  common 
law  is  that  every  action  must  be  brought  in  the  name  of  the  party 
whose  legal  right  has  been  invaded  or  infringed.^     Courts  of  law 


1.  Kirkland  v.  Lowe,  33  Miss.  423. 

2.  Arkansas.  —  Dickinson  v.  Burr,  7 
Ark.  34;  Phillips  v.  Pennywit,  i  Ark. 

59- 

California.  —  Salmon  v.  Hoffman,  2 
Cal.  138. 

Connecticut.  —  Treat  v.  Stanton,  14 
Conn.  445;  Townsend  Sav.  Bank  v. 
Todd.  47  Conn,  igo;  Hart  v.  Stone, 
30  Conn.  94;  Potter  v.  Yale  College,  8 
Conn.  52;  Stoddard  v.  Mix,  14  Conn. 
12;  Beach  v.  Hotchkiss,  2  Conn.  697. 

Delaware.  —  Townsend  v.  Townsend, 
5  Harr.  (Del.)  127. 

District  of  Columbia.  —  U.  S.  v. 
O'Leary,  19  D.  C.  118;  Keyser  v.  Shep- 
herd, 2  Mackey  (D.  C.)  66. 

Illinois.  —  Brown  v.  Griffin,  40  111, 
App.  558;  Dix  V.  Mercantile  Ins.  Co., 
22  111.  272;  Peoria  M.  &  F.  Ins.  Co.  v. 
Frost,  37  III.  333;  Larned  v.  Carpenter, 
65  111.  543;  Mudge  V.  Rinkle,  45  III. 
App.   604;    Connolly   v.  Cottle,    i    111. 

364. 

Indiana.  —  Keller  v.  Williams,  49 
Ind.  504;  Hansel  v.  Morris,  i  Blackf. 
<Ind.)  307. 

Kentucky.  —  Weathers  v.  Ray,  4  Dana 
(Ky.)  474;  Allen  v.  Lucket,  3  J.  J. 
Marsh.  (Ky.)  165. 

Louisiana.  —  Foltier  v.  Schroder,  19 
La.  Ann.  17,  92  Am.  Dec.  521. 

Maine.  —  Garland  v.  Reynolds,  20 
Me.  45;  Wing  v.  Andrews,  59  Me.  505; 
Willis  V.  Cresey,  17  Me.  9;  Ulmer  v. 
Cunningham,  2  Me.  117. 

Maryland.  —  Dungan  v.  Mutual  Ben. 
L.  Ins.  Co.,  38  Md.  242;  Wilson  v. 
Hammitt.  i  Har.  &  J.  (Md.)  141. 

Massachusetts.  —  Montague  v.  Smith, 
13  Mass.  404;  Commercial  Bank  v. 
French,  21  Pick.  (Mass.)  489;  Whitwell 
V.  Winslow,  134  Mass.  343;  Lord  v. 
Carnes,  98  Mass.  308;  Homer  n.  Whit- 
man, 15  Mass.  132;  Salem  v.  Eastern 
R.  Co.,  98  Mass.  431,  96  Am.  Dec.  650; 
Baker  v.  Jewell,  6  Mass.  460;  Halliday 
V.  Doggett,  6  Pick.  (Mass.)  359;  San- 
ford  V.  Housatonic  R.  Co.,  11  Cush. 
(Mass.)  155. 

Michigan.  —  Farwell  v.  Dewey,  12 
Mich.  436:  Bachelder  v.  Brown,  47 
Mich.  366;  Moore  v.  Hall,  48  Mich. 
143;  Brigham  v.  Gurney,  i  Mich.  349; 
Boyd   V.  Corbitt,'  37   Mich.  52;    Coy  v. 


Stiner,  53  Mich.  42;  Lobdell  v.  Mer- 
chants, etc.,  Bank,  33  Mich.  408; 
Hovey  v.  Sebring,  24  Mich.  232;  Ker- 
rick  V.  Stevens,  58  Mich.  297;  Sisson 
V.  Cleveland,  etc.,  R.  Co.,  14  Mich. 
489,  90  Am.  Dec.  252;  Newberry  v. 
Trowbridge,  13  Mich.  263. 

Mississippi.  —  Haynes  v.  Ezell,  25 
Miss.  242;  Pollard  j/.  Thomas,  61  Miss. 
150;  Taylor  v.  Reese,  44  Miss.  89. 

Missouri.  —  Gardner  v.  Armstrong, 
31  Mo.  535. 

New  Hampshire.  —  How  v.  How.  I 
N.  H.  49;  Webster  v.  Buss,  61  N.  H. 
40;  Dumas  v.  Hampton,  58  N.  H.  134; 
Mayall  v.  Boston,  etc.,  R.  Co..  19  N, 
H.  122;  Berry  v.  Giljis,  17  N.  H.  9. 

New  Jersey.  —  Matlack  v.  Hendrick- 
son,  13  N.  J.  L.  263;  Smith  v.  Emery, 
12  N.  J.  L.  53;  M'Intosh  v.  Long,  2  N. 
J.  L.  256;  Robinson  v.  Scull,  3  N.  J. 
L.  383. 

New  York.  —  Wolfe  v.  Washburn,  6 
Cow.  (N.  Y.)  261;  Wheelwright  v. 
Beers,  2  Hall  (N.  Y.)  391;  Emery  v. 
Hitchcock,  12  Wend.  (N.  Y.)  156; 
Gregory  v.  Burrall,  2  Wend.  (N.  Y.) 
391;  Yates  V.  Foot,  12  Johns.  (N.  Y.)  i; 
Newcomb  v.  Clark,  i  Den.  (N.  Y.)  226; 
Dob  V.  Halsey,  16  Johns.  (N.  Y.) 
34;  Ehle  V.  Purdy,  6  Wend.  (N.  Y.) 
629;  Doremus  v.  Selden,  19  Johns.  (N. 
Y.)  213. 

North  Carolina.  —  Morgan  v.  Brad- 
ley, 3  Hawks  (N.  Car.)  559. 

Ohio.  —  Waldsmith  v.  Waldsmith,  2 
Ohio  156. 

Petuisylvania.  —  Barn  dollar  v.  Tate, 
I  S.  &  R.  (Pa.)  160;  Levy  v.  Levy,  78 
Pa.  St.  507;  Yeager  v.  Wallace,  44  Pa. 
St.  294;  Frankem  v.  Trimble,  5  Pa.  St. 
520;  Kountz  V.  Holthouse,  85  Pa.  St. 
235;  Sweigarl  v.  Berk,  8  S.  &  R.  (Pa.) 
308;  Morse  v.  Chase,  4  Walts  (Pa.)  456. 

South  Carolina.  —  Gordon  v.  Good- 
win, 2  Nott  &  M.  (S.  Car.)  70;  Sims  v. 
Tyre,  i  Treadw.  (S.  Car.)  123;  Ellis  v. 
McLemoor,  i  Bailey  L.  (S.  Car.)  13. 

Tennessee.  —  Eakin  v.  Burger,  I 
Sneed  (Tenn.)  417;  Wolfe  v.  Tyler,  i 
Heisk.  (Tenn.)  315;  Coffee  v.  Eastland, 
Cooke  (Tenn.)  159. 

Vermont.  —  Warden  v.  Burnham,  8 
Vt.  390;  Hall  V.  Huntoon,  17  Vt.  244; 
Lapham   v.  Green,  9  Vt.  407;   Udall  v. 
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will  not,  in  general,  notice  mere  equitable  rights  as  contradistin- 
guished from  the  strict  legal  title  and  interest,  so  as  to  invest  the 
equitable  or  merely  beneficial  claimant  with  the  ability  to  prose- 
cute legal  proceedings  in  his  own  name.'  The  right  of  action 
at  law  is  vested  solely  in  the  person  having  the  strict  legal  title 
and  interest,  to  the  exclusion  of  one  holding  a  mere  equitable 
claim  or  a  cestui  que  trust. "^ 


School  Dist.  No.  4,  48  Vt.  588;  Fugure 
V.  Mutual  Soc,  46  Vt.  362;  Hall  'v. 
Adams,  i  Ailc.  (Vt.)  166;  Hilliker  v. 
Loop,  5  Vt.  116;  Blumenthal  v.  Brain- 
erd,  3S  Vt.  402. 

United  States.  —  Bennitti'.  The  Guid- 
ing Star,  53  Fed.  Rep.  936;  Ramsdell 
V.  U.  S.,  2  Ct.  of  CI.  508;  Collins  v. 
Johnson,  Hempst.  (U.  S.)  279;  Gover- 
nor V.  Ball,  Hempst.  (U.  S.)  541. 

England.  —  Poole  v.  Hill,  6  M.  & 
W.  835;  Seaton  v.  Booth,  4  Ad.  &  El. 
528,  31  E.  C.  L.  124;  Anderson  v. 
Clark,  2  Bing.  20,  9  E.  C.  L.  300;  Doe 
V.  Staple,  2  T.  R.  696;  Thimblethorp 
V.  Hardesty,  7  Mod.  116;  Dawes  v. 
Peck,  8  T.  R.  332;  Anderson  v.  Mar- 
tindale,  i  East  497. 

A  suit  cannot  be  maintained  where 
it  appears  from  the  declaration  itself 
that  the  right  of  action  is  not  in  the 
party  suing,  but  in  another.  Haynes 
V.  Ezell,  25  Miss.  242. 

It  seems  to  be  well  settled  that  if 
there  is  no  person  in  being  holding  the 
legal  title,  suit  may  be  brought  in 
equity.     Taylor  ?•.  Reese,  44  Miss.  8g. 

Whoever  Has  Suffered  a  Legal  Wrong 
may  maintain,  as  plaintiff,  an  action 
at  law  to  secure  redress. 

Georgia.  —  Brown  v.  Woodliff,  89  Ga. 
413;  Parker  v.  Hughes,  25  Ga.  374. 

Illinois.  —  Ottawa  Gas-light,  etc., 
Co.  V.  Thompson,  39  111.  59S. 

Kentucky.  —  Edwards  v.  Green  well. 
Hard.  (Ky.)  197;  Brizendine  v.  Frank- 
fort Bridge  Co.,  2  B.  Mon.  (Ky.)  32. 

Maine.  —  Savage  v.  Holyoke,  59  Me. 
345;  Ulmer  z'.  Cunningham,  2  Me.  117. 

Massachusetts.  —  Salem  v.  Eastern  R. 
Co.,  98  Mass.  431;  Holly  v.  Hugge- 
ford,  8  Pick.  (Mass.)  73;  Call  v.  But- 
trick,  4  Cush.  (Mass.)  345. 

Mississippi.  —  Mclnnis  v.  Wiscassett 
Mills,  (Miss.  1895)  17  So.  Rep.  605. 

Nebraska.  —  Toncray  v.  Dodge 
County,  33  Neb.  802. 

New  Jersey.  —  Tinsman  v.  Belvidere 
Delaware  R.  Co.,  25  N.  J.  L.  255; 
State  V.  Wrightson,  56  N.  J.  L.  126; 
Winans  v.  Denman,  2  N.  J.  L.  116; 
Russell  V.  Snook,  3  N.  J.  L.  258;  Autin 
V.  Townsend,  3  N.  J.  L.  313;    Robin- 


son V.  Scull,  3  N.  J,  L.  383;  Tracy  v. 
Bowen,  3  N.  J.  L.  519. 

New  York.  —  Chase  v.  Chase,  i 
Paige  (N.  Y.)  198;  Carter  v.  Jar  vis,  9 
Johns.  (N.  Y.)  143;  People  v.  Ingersoll, 
58  N.  Y.  I;  Simar  v.  Canaday,  53  N. 
Y.  298.  Compare  Austin  v.  Sawyer,  9 
Cow.  (N.  Y.)  39. 

Vermont.  —  State  v.  Bradish,  34  Vt, 
419. 

United  States.  —  Kenedy  v.  Benson, 
54  Fed.  Rep.  836. 

1.  I  Chitty  on  Pleadings  3;  Gibson 
V.  Winter,  5  B.  &  Ad.  96,  27  E.  C.  L. 
47;  Sisson  V.  Cleveland,  etc.,  R.  Co., 
14  Mich.  489,  90  Am.  Dec.  252.  But 
see  Schuylkill  Nav.  Co.  v.  Farr,  4  W. 
&  S.  (Pa.)  362. 

"  The  general  principle  of  the  courts 
of  law  is  to  disregard  equitable  inter- 
ests."   Dicey  on  Parties  (2d  Am.  ed.)  44. 

Trustees  and  Beneficiaries.  —  A  cestui 
que  trust  cannot  maintain  an  action  at 
law  against  his  trustee  to  enforce  a  lia- 
bility as  trustee.  Edwards  v.  Bates,  7 
M.  &  G.  590,  49  E.  C.  L.  5QO;  Bird  v. 
Peagrum,  13  C.  B.  639,  76  E.  C.  L. 
639;  Decks  V.  Strutt,  5  T.  R.  690;  Par- 
doe  V.  Price,  16  M.  &  W.  458.  Compare 
Roper  V.  Holland,  3  Ad.  &  El.  99,  30  E. 
C.  L.  37;  Remon  v.  Hayward,  2  Ad.  & 
El.  666,  29  E.  C.  L.   173. 

In  a  court  of  law  there  is  no  such 
head  of  pleading  as  trusts.  By  the 
common  law  the  cestui  que  trust  has  no 
standing  in  court  in  propria  persona, 
and  he  can  assert  his  rights  only  in  a 
court  of  chancery.  Green  v.  Johnson, 
3  Gill  &  J.  fMd.)  389. 

Where  a  promise  is  made  to  one  sus- 
taining the  character  of  a  trustee,  be, 
and  not  the  cestui  que  trust,  is  the 
proper  person  to  bring  an  action  upon 
such  promise.  Treat  v.  Stanton,  14 
Conn.  445. 

A  cestui  que  trust  of  personalty  has 
no  title  that  will  support  a  suit  at  law 
against  a  stranger.  Denton  z/.  Denton, 
17  Md.  403. 

2.  I  Chitty  on  Pleadings  3. 
California.  —  Curtis    v.    Sprague,    5t 

Cal.   239;    Salmon   v.  Hoffman,  2  Cal, 
138. 
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The  Eeason  of  This  Rtde  is  that  if  it  were  disregarded  the  funda- 
mental distinction  between  courts  of  law  and  courts  of  equity 
with  regard  to  the  remedies  peculiar  to  each  jurisdiction  would 
be  destroyed  ;  and  if  the  cestui  que  trust  were  permitted  to  sue  at 
law  in  his  own  name,  the  benefits  of  the  protection  intended  to 
result  from  the  intervention  of  a  trustee  would  be  lost.* 

(2)  Assignment  of  C hoses  in  Action.  —  As  a  General  Eule,  the  right 
to  bring  an  action  at  common  law  cannot  be  transferred  or 
assigned.      In  other  words,  a  chose  in  action  is  not  assignable.* 

Exceptions  to  Rule.  —  The  rule  just  Stated  never  prevailed  in  equity 

57;  Castelli  v.  Boddington,  i  El.  &  Bl. 
66,  72  E.  C.  L.  66. 

"  Where  one  person  has  a  legal  and 
another  an  equitable  interest  in  the 
same  property,  any  action  in  respect  of 
such  property  must  be  brought  by  the 
person  who  has  the  legal  interest." 
Dicey  on  Parties,  (2d  Am.  ed.)  43. 

Statutory  Adoption  of  Bule.  —  "As  a 
general  rule,  the  action  on  a  contract, 
whether  express  or  implied,  or  whether 
by  parol  or  under  seal,  or  of  record, 
must  be  brought  in  the  name  of  the 
party  in  whom  the  legal  interest  in 
such  contract  is  vested,  and  against  the 
party  who  made  it  in  person  or  by 
agent."     Code  Ga.,  1882,  §  3257;  Code 

1895.  §  4939- 

"An  action  for  a  tort  must,  in  gen- 
eral, be  brought  in  the  name  of  the 
person  whose  legal  right  has  been 
affected,  and  who  was  legally  interested 
in  the  property  at  the  time  the  injury 
thereto  was  committed,  and  against  the 
party  committing  the  injury,  either  by 
himself,  his  servant,  or  agent  in  his 
employment."  Code  Ga.,  1882,  §  3258; 
Code  1895,  §  4940. 

In  the  Case  of  Contracts  the  law  can 
look  only  at  the  promisors  and  the 
promisees  as  the  parties  in  legal  inter- 
est, and  cannot  govern  its  action  by 
questions  of  equitable  right.  Sisson  v. 
Cleveland,  etc.,  R.  Co.,  14  Mich.  489, 
90  Am.  Dec.  252. 

1.  I  Chitty  on  Pleadings  3.  See  also 
Goodtitle  v.  Jones,  7  T.  R.  43;  Bauer- 
man  V.  Radenius,  7  T.  R.  659. 

Other  Seasons.  —  "  Besides,  it  would 
be  impossible,  consistently  with  the 
common  principles  of  jurisprudence, 
to  exclude  the  power  of  the  trustee  to 
sue  in  respect  of  his  legal  right;  and  it 
would  be  highly  mischievous  and  un- 
just to  permit  the  defendant  to  be  har- 
assed by  two  actions  upon  the  same 
contract  or  transaction."  i  Chitty  on 
Pleadings  3. 

2.  Dicey  on  Parties  66. 


Connecticut.  —  Townsend  Sav.  Bank 
V.  Todd,  47  Conn.  190;  Chaplin  Soc.  v. 
Canada,  8  Conn,  286;  Treat  v.  Stanton, 
14  Conn.  445. 

Georgia.  —  Davis  v.  Baker,  71  Ga.  33. 

Illinois.  —  Ridgely  Nat.  Bank  v.  Pat- 
ton,  109  111.  479;  Best  V.  Nokomis  Nat. 
Bank,  76  111.  608;  Sweet  v.  Garwood, 
88  111.  407;  McLean  County  Coal  Co. 
V.  Long,  91  111.  617. 

Kentucky.  —  Weathers  v.  Ray,  4 
Dana  (Ky')  474. 

Louisiana.  —  Foltier  v.  Schroder,  19 
La.  Ann.  17. 

Maine.  —  Penobscot  R.  Co.  v.  Mayo, 
60  Me.  306;  Pollard  v.  Somerset  Mut. 
F.  Ins.  Co.,  42  Me.  221. 

Massachusetts.  —  Bird  v.  Washburn, 
10  Pick.  (Mass.)  223;  Homer  v.  Whit- 
man, 15  Mass.  132;  Montague  v. 
Smith,  13  Mass.  404. 

Michigan.  —  Hovey  v.  Sebring,  24 
Mich.  232;  Kerrick  v.  Stevens,  58 
Mich.  297. 

Mississippi.  —  Pollard  v.  Thomas,  6i 
Miss.  T50. 

New  Hampshire.  —  Mayall  v.  Boston, 
etc.,  R.  Co.,  19  N.  H.  122;  Porter  v. 
Raymond,  53  N.  H.  519. 

New  Jersey.  —  Smith  v.  Emery,  12 
N.  J.  L.  53. 

New  York.  —  Wolfe  v.  Washburn,  6 
Cow.  (N.  Y.)  261;  Wheelwright  v. 
Beers,  2  Hall  (N.  Y.)  391, 

Pennsylvania.  —  Levy  v.  Levy,  78 
Pa.  St.  507;  Yeager  v.  Wallace,  44  Pa. 
St.  294;  Logan  v.  Cassell,  88  Pa.  St. 
288,  32  Am.  Rep.  453;  Beckley  v. 
Eckert,  3  Pa.  St.  292;  Dean  v.  War- 
nock,  98  Pa.  St.  565;  Frankem  v. 
Trimble,  5  Pa.  St.  520. 

Texas.  —  De  Cordova  v.  Atchison,  13 
Tex.  372. 

Vermont.  —  Batchelder  v.  Jenness, 
59  Vt.  104. 

United  States.  —  Governor  v.  Ball, 
Hempst.  (U.  S.)  541. 

England.  —  Bartlett  v.  Wells,  i  B.  & 
S.  836,. loi   E.  C.  L.  836,  31  L.  J.  Q.  B. 
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or  in  the  modern  code  system  of  pleading,*  and  it  has  been  very 
generally  modified  by  statutes.  Even  at  common  law  it  was 
always  subject  to  certain  well-recognized  exceptions.  Thus  it 
did  not  apply  to  particular  contracts  or  choses  in  action  made 
assignable  by  statute  or  custom ;  nor  to  assignments  of  a  debt 
made  by  agreement  of  all  the  parties ;  nor  to  covenants  annexed 
to  or  running  with  estates  in  lands ;  nor  to  transfers  effected  by 
marriage,  bankruptcy,  or  death.* 

(3)  Nominal  and  Use  Plaintiffs  —  (a)  in  General.  —  At  an  early 
day  courts  of  law  began  to  recognize  the  equitable  rights  of 
assignees  and  others;  and  to  obviate  the  injustice  to  them  result- 
ing from  the  rule  that  only  the  person  having  the  legal  title  can 
sue,  the  practice  obtained  of  allowing  the  person  equitably 
entitled  to  sue  in  the  name  of  the  person  legally  entitled.' 
In  such  cases  the  person  in  whose  name  the  suit  is  brought  is 
called  the  record,  nominal,  or  legal  plaintiff,  and  the  person  for 
whose  benefit  the  action  is  prosecuted  is  called  the  equitable, ' 
beneficial,  or  use  plaintiff.* 


1.  See  infra,  V.     In  Equity, 

2.  See  generally,  for  a  full  treatment 
of  this  subject,  the  title  Assignments, 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.), 
vol.  2,  p.  1007,  and  the  article  Equit- 
able Assignments,  in  this  work,  vol.  7, 
p.  730.  See  also  the  following  articles 
in  this  work:  Covenant,  vol.  5,  p.  342; 
Death,  vol.  5,  p.  783;  Husband  and 
Wife,  vol.  10,  p.  191;  Insolvency,  vol. 
II,  p.  i;  Negotiable  Instruments, 
vol.  14.  p.  347. 

3.  Skinner  v.  Somes,  14  Mass.  107; 
Taylor  v.  Reese,  44  Miss.  93;  Page  v. 
Thompson,  43  N.  H.  373;  Caldwell  v. 
Hartupee,  70  Pa.  St.  74.  See  also 
cases  cited  in  the  following  section  of 
this  article,  and  see  generally  article 
Equitable  Assignments,  vol.  7,  p.  730. 

In  Master  v.  Miller,  4  T.  R.  341,  Mr. 
Justice  BuUer,  after  referring  to  the 
rights  of  assignees  of  choses  in  action 
in  equity  and  the  development  of  the 
recognition  of  such  right  in  courts  of 
law,  said:  "  It  must  be  admitted  that 
though  the  courts  of  law  have  gone  the 
length  of  taking  notice  of  assignments 
of  choses  in  action,  and  of  acting  upon 
them,  yet  in  many  cases  they  have  ad- 
hered to  the  formal  objection  that  the 
action  shall  be  brought  in  the  name  of 
the  assignor,  and  not  in  the  name  of 
the  assignee.  I  see  no  use  or  conven- 
ience in  preserving  that  shadow  when 
the  substance  is  gone;  and  that  it  is 
merely  a  shadow  is  apparent  from  the 
later  cases,  in  which  the  courts  have 
taken  care  that  it  shall  never  work  in- 
justice." 


"  The  Practice  in  Pennsylvania  of 
bringing  actions  in  the  courts  of  law 
in  the  name  of  a  legal  or  nominal 
plaintiff  to  the  use  of  the  equitable 
owner  of  a  chose  is  very  ancient,  and 
arose  out  of  the  absence  of  courts  of 
chancery,  in  which  such  equities  could 
be  enforced.  It  is  one  of  the  earliest 
forms  of  the  administration  of  equity 
by  common-law  proceedings.  There 
has  never  been  a  time,  so  far  as  I  can 
ascertain,  when,  if  B  purchased  a  debt 
which  was  due  by  C  to  A,  an  action 
could  not  be  maintained  in  the  courts 
of  law  of  this  state  by  B  in  the  name 
of  A  to  his  use  against  C.  Either  he 
must  be  permitted  to  do  that  or  to  lose 
his  claim  altogether,  for  there  was  no 
court  of  chancery  in  which  he  could 
assert  it.  Nor  do  I  find  any  trace  of  a 
doctrine  that,  when  a  man  has  pur- 
chased a  debt,  it  is  in  the  power  of  the 
original  creditor  to  prevent  a  recovery 
by  the  owner  of  it  by  prohibiting  the 
use  of  his  own  name  as  a  nominal 
plaintiff  in  the  action  brought  for  the 
recovery  of  it.  Such  a  doctrine  would, 
of  course,  have  prevented  the  assign- 
ment of  choses  altogether,  for  there 
being  at  that  time  no  forum  in  which 
the  assignee  could  proceed,  the  assign- 
ment would  have  been  altogether 
valueless."  Coffey  v.  White,  14  W.  N. 
C.  (Pa.)  108. 

4.  Administrator  Not  a  Nominal  Party. 
—  An  administrator  suing  for  the  ben- 
efit of  an  intestate  estate  cannot  be 
deemed  a  nominal  party,  whether  the 
proceeds  finally  go  to  pay  the  debts  of 
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Nominal  Plaintiff  as  a  Party.  —  In  many  respects  the  nominal  or  rec- 
ord plaintiff  is  the  only  person  whom  the  courts  of  law  will 
regard,  and  he  is  dealt  with  as  if  the  action  were  brought  by  him 
on  his  own  behalf.*  Thus,  at  common  law  the  nominal  plaintiff 
is  liable  for  costs,*  and  in  case  of  his  death   the  action  abates;' 


the  estate  or  to  the  plaintiff  as  heir  at 
law  of  the  intestate.  Wing  v.  Andrews, 
59  Me.  505. 

Legal  Title  in  Beneficial  Plaintiff.  —  An 
amendment  to  the  declaration  which 
shows  that  the  legal  right  of  action  is 
not  in  the  nominal  plaintiffs,  but  in 
the  persons  for  whose  use  they  sue, 
should  not  be  allowed,  without  a 
further  amendment  striking  from  the 
declaration  the  names  of  the  nominal 
plaintiffs.  Richmond,  etc.,  R.  Co.  v. 
Bedell,  88  Ga.  591. 

1.  Dicey  on  Parties  79. 
"Plaintiff"   Means  Nominal  and    Not 

Use  Plaintiff.  —  Where  the  suit  is  by  one 
party  for  the  use  of  others,  and  the 
order  allows  an  appeal  to  the  "  plain- 
tiff," the  usees  in  the  suit  cannot  file  the 
bond  and  perfect  the  appeal.  Tedrick 
V.  Wells,  152  111.  214. 

Nominal  Plaintiff  Unst  Be  Properly  in 
Court.  —  "  Where  an  action  brought  in 
the  name  of  one  person  for  the  use  of 
another  is  appealed,  the  nominal  plain- 
tiff must  be  properly  in  court  before  a 
judgment  can  be  rendered  in  the  case." 
Tedrick  v.  Wells,  152  111.  217,  citing 
McCormick  v.  Fulton,  19  111.  570. 

Liability  for  Abuse  of  Process.  —  An 
assignor  in  whose  name  an  action  is 
brought  is  liable  for  any  abuse  of  the 
process  as  if  he  were  the  real  party. 
Tichout  V.  Cilley,  3  Vt.  415.  But  see 
Park  V.  Toledo,  etc.,  R.  Co.,  41  Mich. 
352,  holding  that  an  assignor  is  not 
liable  for  damages  for  the  unlawful 
issue  of  a  capias  when  the  assignee  be- 
gan the  suit  in  the  assignor's  name. 

The  Bights  of  the  Defendant  Are  Wholly 
Unaffected  by  an  action  brought  in  the 
name  of  the  plaintiff,  instead  of  being 
in  the  name  of  the  assignee  or  pur- 
chaser. "  Indeed,  the  suit  could  not 
stand  more  favorably  for  the  defend- 
ant. Every  ground  of  defense,  even 
the  right  of  set-off,  is  open  to  him  in  a 
suit  in  the  name  of  the  payee."  Stone 
V.  Hubbard,  7  Cush.  (Mass.)  598  [citing 
Rev.  Stat.,  c.  96,  §§  i-ii;  Clark  v. 
Parker,  4  Cush.  (Mass.)  365]. 

2.  Liability  for  Costs.  —  See  article 
Costs,  vol.  5,  p.  148  ct  seq. 

It  is  because  the  nominal  plaintiff  at 
common  law  is  solely  liable  for  costs 


that  he  is  entitled  to  demand  indemnity 
from  the  use  plaintiff  against  costs. 
Webb  V.  Steele,  13  N.  H.  230.  See  also 
infra,  p.  496    note  i. 

The  equitable  or  use  plaintiff  is  not 
liable  for  costs.  Bennet  v.  M'Fall,  2 
Treadw.  (S.  Car.)  198,  769. 

In  Pennsylvania  the  rule  was  laid 
down  by  Thayer,  P.  J.,  in  Coffey  v. 
White,  14  W.  N.  C.  (Pa.)  108,  that 
"  when  the  action  has  been  commenced 
in  the  name  of  the  legal  plaintiff,  with- 
out his  knowledge  or  against  his  con- 
sent, he  is  not  liable  for  costs;  that  he 
is  only  liable  for  costs  where  he  has 
authorized  the  action;  and  that  the  use 
plaintiff,  if  the  action  is  defeated,  is 
always  liable  for  costs  where  the  action 
has  been  brought  with  his  privity  or 
consent." 

Statutory  Provisions.  —  A  statute 
authorizing  the  defendant  to  recover 
costs  from  an  equitable  plaintiff  is  not 
to  be  construed  so  as  to  relieve  the 
party  who  brought  the  suit  from  his 
liability  for  costs.  Kinly  v.  Donnelly, 
6   Phila.   (Pa.)   120,   23   Leg.  Int.   (Pa.) 

lOI. 

"  The  person  whose  name  is  used  in 
the  prosecution  of  a  suit  may,  at  any 
time  during  the  progress  of  the  cause, 
require  the  party  for  whose  benefit  the 
action  is  brought  to  give  bond  with 
good  security  to  indemnify  him  against 
all  damages  and  costs."  Code  Tenn., 
1884,  §  3493.  See  also  Morrison  v. 
Deaderick,  10  Humph.  (Tenn.)  342. 

3.  Mehaffy  v.  Share,  2  P.  &  W.  (Pa.) 
376;  Price  V.  Wiley,  19  Tex.  142;  Mor- 
rison V.  Deaderick,  10  Humph.  (Tenn.) 
342. 

Death  of  Nominal  Plaintiff  Before  Com- 
mencement of  Suit.  —  A  statute  provid- 
ing that  an  action  commenced  in  the 
name  of  a  nominal  plaintiff  for  the  use 
of  another  shall  not  abate  by  the  death 
of  the  plaintiff  does  not  authorize  the 
institution  of  an  action  in  the  name  of 
a  nominal  plaintiff  already  dead. 
Jenks  V.  Edwards,  6  Ala.  143.  But  the 
contrary  doctrine  was  laid  down  in 
Denton  v.  Stephens,  32  Miss.  194,  on 
the  ground  that  such  a  course  could 
not  affect  the  rights  of  the  equitable 
owner.     In   another    Mississippi  case, 
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but  in  probably  every  state  the  rule  has  been  changed  in  both 
these  respects  by  statute.*  On  the  other  hand,  the  death  or  dis- 
ability of  the  use  plaintiff  is  immaterial,*  and  his  interest  in  the 
suit  need  not  be  proved,  it  being  sufficient  to  show  a  right  to 
recover  in  the  nominal  plaintiff.' 


however,  the  doctrine  was  laid  down 
in  accordance  with  the  Alabama  case. 
See  Humphreys  v.  Irvine,  6  Smed.  & 
M.  (Miss.)  205. 

1,  See  articles  Costs,  vol.  5,  p.  100; 
Death,  vol.  5,  p.  783. 

The  death  of  a  nominal  plaintiff  or 
the  dissolution  of  a  corporation  which 
is  a  nominal  plaintiff  does  not  abate  the 
action.  Kyle  v.  Ewing,  5  Lea  (Tenn.) 
580. 

By  statute  in  many  states  the  death 
of  the  nominal  plaintiff  is  imma- 
terial, and  the  action  may  proceed  in 
the  name  of  the  equitable  or  use  plain- 
tiff. Moore  v.  Rice,  51  Tex,  289;  Price 
V.  Wiley,  19  Tex.  142,  70  Am.  Dec. 
323;  Mehaffy  v.  Share,  2  P.  .&  W.  (Pa.) 
361;  Morrison  v.  Deaderick,  10  Humph. 
(Tenn.)  342.  In  this  last  case  it  was 
held  that  the  Tennessee  statute  provid- 
ing that  "  in  all  suits  prosecuted  in  the 
name  of  one  person  for  the  use  of  an- 
other, the  person  for  whose  use  the  suit 
is  brought  shall  be  held  the  real  party 
on  record,  against  whom  judgment 
shall  be  rendered  and  execution  issue 
for  costs,  as  in  other  cases,"  applies  to 
courts  of  law  and  not  to  courts  of 
equity.  The  statute  has  but  two  ob- 
jects: first,  to  subject  the  party  having 
the  beneficial  interest  to  liability  for 
costs;  second,  to  prevent  the  death  of 
the  nominal  plaintiff  from  working  an 
abatement,  or  requiring  the  suit  to  be 
revived  in  the  name  of  the  personal 
representative. 

2.  Death  or  Disability  of  Use  Plaintiff. 
—  At  common  law,  if  the  equitable 
plaintiff  in  an  action  ex  contractu  died, 
his  death  was  not  the  subject  of  a  plea 
in  abatement.  State  v.  Dorsey,  3  Gill 
&  J.  (Md.)  75;  Logan  v.  Slate,  39  Md. 
177.  Nor  was  the  infamy  or  other 
disability  of  the  equitable  plaintiff. 
Fridge  v.  State,  3  Gill  &  J.  (Md.)  103. 

Where,  however,  by  statute  a  hus- 
band may  sue  for  damages  for  the 
death  of  his  wife,  and  the  action  is  re- 
quired by  statute  to  be  brought  in  the 
name  of  the  state  for  the  use  of  the 
person  entitled,  it  was  held  that  such 
statute  created  no  contractual  relation 
between  the  state,  the  legal  plaintiff, 
and  the  defendant,  and  on  the  death  of 


the  equitable  plaintiff  the  suit  abated. 
Harvey  v.  Baltimore,  etc.,  R.  Co.,  70 
Md.  319.  See  generally  article  Death, 
vol.  5,  p.  783. 

3.  Richmond,  etc.,  R.  Co.  v.  Bedell, 
88  Ga.  591;  Farwell  v.  Dewey,  12 
Mich.  436;  Montgomery  v.  Cook,  6 
Watts  (Pa.)  238;  Hamilton  v.  Brown, 
18  Pa.  St.  87;  Mississippi  Cent.  R.  Co. 
-J.  Southern  R.  Assoc,  8  Phila.  (Pa.) 
107;  Armstrong  v.  Lancaster,  5  Watts 
(Pa.)  68.  Contra,  U.  S.  v.  Union  Bank, 
8  La.  Ann.  388. 

Disregarding  Interest  of  Usee.  —  "  In 
actions  of  tort  there  cannot  be  a  usee, 
and  if  one  is  named  his  rights  must  be 
disregarded,  and  the  plaintiff  will  fail 
of  recovery  unless  the  right  of  the  nom- 
inal plaintiff  be  proved.  This  rule  has 
been  applied  by  this  court  in  various 
classes  of  actions;  in  trespass.  Brown 
V.  Thomas,  26  Miss.  335;  Lacoste  v. 
Pipkin,  13  Smed.  &  M.  (Miss.)  589;  in 
detinue,  Hundley  v.  Buckner,  6  Smed. 
&  M.  (Miss.)  70;  and  in  replevin, 
Pearce  v.  Twichell,  41  Miss.  344; 
Meyer  v.  Mosler,  64  Miss.  610."  Kan- 
sas City  R.  Co.  V.  Cantrell,  70  Miss. 
329,  wherein  it  was  held  that  in  an 
action  for  damages  against  a  railroad 
company  for  killing  stock  on  its  tracks, 
a  recovery  against  the  defendant  would 
not  be  disturbed  for  want  of  proof  that 
the  usee  had  an  interest  in  the  suit,  but 
that  his  connection  with  the  case  must 
be  disregarded  in  passing  upon  the 
correctness  of  the  verdict. 

Bight  to  Sue  for  Use  of  Third  Person.  — 
A  plaintiff  having  a  right  of  action  for 
the  breach  of  a  contract  may  sue  for 
the  use  of  any  person  he  may  desig- 
nate to  take  the  proceeds  of  the  action. 
When  an  agent  has  a  contract  on  which 
he  cati  maintain  an  action  in  his  own 
name,  he  may  sue  for  the  use  of  his 
principal.  Richmond,  etc.,  R.  Co.  z: 
Bedell,  88  Ga.  591  [citing  Burke  v. 
Steel,  40  Ga.  217;  Bulfington  v.  Blacks 
well,  52  Ga.  129;  Gilmore  v.  Bangs,  55 
Ga.  403;  Cross  v.  Johnson,  65  Ga.  717]. 

Whoever  has  the  legal  title  may  sue 
either  for  himself  or  for  the  benefit  of 
whom  he  pleases,  in  the  same  manner 
as  he  might  dispose  of  the  funds  after 
judgment.     Moore  v.  Bres,  18  La.  Ann. 
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The  Fact  that  the  Action  Is  Brought  by  the  Nominal  Plaintiff  need  not 
appear  upon  the  record,*  though  it  is  perhaps  usual  to  make  that 
fact  appear,  so  as  to  guard  the  interests  of  the  usee  against  any 
action  of  the  nominal  plaintiff.* 

Want  of  Interest  in  Nominal  Plaintiff.  —  The  defendant  Cannot  avail 
himself  of  the  nominal  plaintiff's  want  of  interest  in  the  suit.' 


483,  following  Rawle  v.  Skipwith,  19 
La.  207. 

Necessity  of  Showing  Assignment  to  Use 
Plaintiff.  —  Where  suit  is  brought  upon 
a  contract  in  the  name  of  the  promisee 
for  the  use  of  another  party  named,  it 
is  not  necessary  to  show  upon  the  trial 
that  the  contract  has  been  assigned  to 
such  party.  Farwell  v.  Dewey,  12 
Mich.  436.  Contra,  Harris  v.  Jaffray, 
3  Har.  &  J.  (Md.)  543,  wherein  it  was 
held  that  the  Court  of  Appeals  might, 
on  motion  of  the  defendant,  require  the 
person  for  whose  use  the  suit  is  entered 
to  produce  to  the  court  the  assignment 
under  which  he  claims  the  suit  for  his 
use. 

Interest  of  Others  than  Use  Plaintiff.  — 
It  is  immaterial  that  some  other  person 
than  the  one  for  whose  benefit  the  suit 
is  brought  is  the  party  beneficially 
interested.  Raymond  v.  Johnson,  11 
Johns.  (N.  Y.)  488;  Artisan's  Ins.  Co. 
V.  Drennan,  4  Brews.  (Pa.)  103. 

Authority  of  Beneficiary  to  Sue  Not  Nec- 
essary. —  Where  a  statute  authorizes  a 
suit  on  official  bonds  in  the  name  of  the 
beneficiary,  or  in  the  name  of  the  per- 
son to  whom  they  were  made  for  the 
use  of  the  beneficiary,  a  suit  may  be 
instituted  in  the  name  of  such  obligee, 
without  averment  or  proof  that  the  suit 
was  instituted  by  direction  of  the  ben- 
eficiary.    Wall  V.  McConnell,  65  Tex. 

397. 

1.  American  Express  Co.  v.  Hag- 
gard, 37  111.  465,  87  Am.  Dec.  257; 
Northrop  v.  McGee,  20  111.  App.  108; 
Scott  V.  Granger,  3  Iowa  447;  Mather- 
son  V.  Wilkinson,  79  Me.  159;  Artisan^s 
Ins.  Co.  V.  Drennan,  4  Brews.  (Pa.)  103; 
Clarkson  v.  Doddridge,  14  Gratt.  (Va.) 
42;  Clarke  v.  Hogeman,  13W.  Va.  718. 

The  Expression  of  a  Use  May  Be  Disre- 
garded as  Surplusage.  —  Northrop  v.  Mc- 
Gee, 20  111.  App.  108;  Clay  F.  &  M. 
Ins.  Co.  V.  Huron  Salt,  etc.,  Mfg.  Co., 
31  Mich.  346;  State  i/.  Johnson,  52  Ind. 
197. 

The  use  after  the  plaintiflf' s  name  of 
the  phrase  "  for  the  use  and  benefit 
of"  some  person  named  other  than  the 
plaintiff,  in  the  beginning  of  a  declara- 


tion on  an  insurance  policy,  no  assign- 
ment being  set  forth,  and  no  allusion 
made  in  the  body  of  the  declaration  to 
any  other  interest  or  title  than  such  as 
the  plaintiff  held,  has  no  force  to  make 
the  issue  different  from  what  it  would 
have  been,  if  the  phrase  had  been  left 
out.  Clay  F.  &  M.  Ins.  Co.  v.  Huron 
Salt,  etc.,  Mfg.  Co.,  31  Mich.  346. 

Extrinsic  Evidence  is  admissible  to 
show  who  is  the  real  party.  Claflin  v. 
Fletcher,  10  Biss.  (U.  S.)  281. 

2.  Designating  Use  on  Becord.  —  "  The 
words  '  for  the  use,'  etc.,  are  unneces- 
sary for  any  purpose  other  than  to  pro- 
tect the  interest  of  the  usee  against  the 
nominal  plaintiff."  Tedrick  v.  Wells, 
i£2  111.  217,  citing  Hobson  v.  McCam- 
bridge,  130  111.  367. 

If  the  petition  states  the  names  of 
those  for  whose  benefit  the  relief  is 
asked,  they  are  virtually  the  parties 
plaintiff.  Gordon  v.  McCauley,  73  Ga. 
667;  Fen  wick  v.  Phillips,  3  Mete.  (Ky.) 
87;  Neely  v.  Merritt,  9  Bush.  (Ky.) 
346;  U.  S.  V.  Union  Bank,  8  La.  Ann. 
388;  Dayton  v.  Commercial  Bank,  6 
Rob.  (La.)  17.  Contra,  Peck  v.  Ingra- 
ham,  28  Miss.  266,  followed  in  Pearce 
V.  Twichell,  41  Miss.  344. 

An  assignment  by  noting  on  an  ap- 
pearance docket  that  the  suit  was  for 
the  use  of  another  than  the  plaintiff  is 
not  a  judicial  act,  but  a  matter  in  pais, 
Rowland  v.  State,  58  Pa.  St.  196. 

Where  the  assignor  is  insolvent,  and 
a  suit  is  pending  in  his  name  for  the 
assignee's  benefit,  the  court  will  allow 
the  defendant  to  suggest  on  the  docket 
for  whose  use  the  suit  is  brought,  and 
will  rule  the  assignee  to  respond  costs. 
Canby  v.  Ridgway,  i  Binn.  (Pa.)  496. 

Where  an  action  is  brought  to  in- 
demnify a  person  beneficially  interested 
in  the  instrument,  and  not  a  party  to 
its  execution,  it  may  be  properly 
alleged  to  be  for  his  use.  So  held  in 
an  action  for  the  use  of  a  county  on  its 
treasurer's  bond,  of  which  the  territory 
was  the  obligee.  People  v.  Slocum,  i 
Idaho  62. 

3.  Want  of  Interest  of  the  nominal 
plaintiff  is  no  defense  where  he  has  the 
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Use  Plaintiff  as  a  Party.  —  Notwithstanding  these  many  respects  in 
which  courts  of  law  deal  with  the  nominal  plaintiff  as  if  the  action 
were  brought  by  him  on  his  own  behalf,  those  courts  will  con- 
serve the  interests  of  all  the  parties  involved.*  Thus,  in  many 
respects  the  usee  is  regarded  as  the  real  plaintiff,*  and  he  is 
allowed  to  control  the  conduct  of  the  suit  to  the  exclusion  of  the 
nominal  plaintiff.*      The  nominal  plaintiff    cannot    improperly 


legal  interest.  Rockwood  ?/.  Brown,  i 
Gray  (Mass.)  262;  Alsop  v.  Caines,  10 
Johns.  (N.  Y.)  396;  Raymond  v.  John- 
son, II  Johns.  (N.  Y.)  488;  Clowes  v. 
Hawley.  12  Johns.  (N.  Y.)486;  Martin 
V.  Hawks,  15  Johns.  (N.  Y.)405;  Daw- 
son V.  Coles,  16  Johns.  (N.  Y.)5i;  Hud- 
son V.  Morriss,  55  Tex.  595. 

An  action  may  be  brought  in  the 
name  of  a  party  who  has  no  interest,  if 
there  is  a  cause  of  action,  and  he  ap- 
pears to  have  the  legal  title.  Berry  v. 
Gillis,  17  N.  H.  9,  43  Am.  Dec.  584. 

1.  The  court  will  not  allow  the  prac- 
tice of  suing  in  another's  name  to  work 
an  injustice  to  any  one.  Master  v. 
Miller,  4  T.  R.  320. 

The  court  will  see  that  an  assignor's 
name  is  not  used  to  his  injury.  Harri- 
man  v.  Hill,  14  Me.  127. 

2.  Usee  Begarded  as  Beal  Plaintiff — 
Gordon  v.  McCauley,  73  Ga.  6O7;  Neely 
V.  Merritt,  9  Bush  (Ky.)  346;  Fenwick 
V.  Phillips,  3  Mete.  (Ky.)  87:  U.  S.  v. 
Union  Bank,  8  La.  Ann.  388;  Dayton 
V.  Commercial  Bank,  6  Rob.  (La.)  17; 
Taylor  f.  Reese,  44  Miss.  93;  Eckford 
V.  Hogan,  44  Miss.  398;  Kyle  v.  Ewing, 
5  Lea  (Tenn.)58o;  Smith  v.  Mosely,  74 
Tex.  631. 

"  In  all  suits  prosecuted  in  the  name 
of  one  person  for  the  use  of  another 
the  person  for  whose  use  the  suit  is 
brought  shall  be  held  the  real  plaintiff 
of  record."     Code  Tenn.,  1884,  §  3492. 

The  assignee  of  a  chose  in  action, 
suing  in  the  name  of  the  assignor, 
must  be  made  a  party  to  a  bill  for  an 
injunction  to  stay  the  suit,  or  he  will 
be  allowed  to  proceed  in  the  name  of 
the  assignor.  Chase  v.  Chase,  i  Paige 
(N.  Y.)  198. 

The  Legal  Plaintiff  Need  Not  Necessarily 
Be  Competent  to  Sue.  —  Thus,  where  a 
partnership  assigned  an  obligation  to 
one  of  its  members,  and  was  subse- 
quently dissolved  by  the  death  of  a 
partner,  an  action  may  be  maintained 
in  the  name  of  the  surviving  partners 
for  the  benefit  of  said  assignee,  not- 
withstanding special  statutory  provi- 
sions which  would  prohibit  them  from 
suing  for   property  belonging  to  the 


partnership.  Matherson  v.  Wilkinson, 
79  Me.  159. 

Joinder  of  Usees.  —  Where  by  statute 
the  equitable  plaintiffs  are  to  be 
deemed  the  plaintiffs  in  the  action,  the 
suit  cannot  be  brought  for  the  joint  use 
of  A  and  the  administrator  of  B  in  a 
case  where  an  obligation  had  been  in- 
tended for  the  joint  use  of  A  and  B, 
and  B  had  died  before  the  action. 
Jackson  v.  People,  6  Mich.  154.  See 
generally,  as  to  joinder,  infra,  IV.  3. 
Joinder  of  Parties, 

Summary  Statement  of  Bnle  in  Pennsyl- 
vania.—  "The  principles  deducible 
from  all  these  cases  are  that  in  Penn- 
sylvania the  equitable  owner  of  a  chose 
in  action  is  entitled  by  virtue  of  his 
ownership  to  bring  an  action  in  the 
name  of  the  legal  plaintiff  for  his  use 
in  order  to  recover  the  chose;  that  the 
party  whose  name  is  thus  necessarily 
used  as  a  legal  plaintiff  cannot  prevent 
such  use  of  his  name  and  will  not  be 
permitted  to  arrest  or  discontinue  the 
action;  that  when  the  name  of  the  use 
plaintiff  is  not  mentioned,  he  may 
nevertheless  be  sought  out  and  made 
responsible  for  costs;  that  the  defend- 
ant may  set  up  any  just  defense  which 
he  has  against  the  use  plaintiff,  as,  for 
example,  a  set-off;  that  when  the  action 
has  b<  en  commenced  in  the  name  of 
the  legal  plaintiff,  without  his  knowl- 
edge or  against  his  consent,  he  is  not 
liable  for  costs;  that  he  is  only  liable 
for  costs  where  he  has  authorized  the 
action;  and  that  the  use  plaintiff,  if  the 
action  is  defeated,  is  always  liable  for 
costs  where  the  action  has  been  brought 
with  his  privity  or  consent."  Coffey 
V.  White,  14  W.  N.  C.  (Pa.)  iii. 

3.  Usee  May  Control  Suit.  —  California. 
—  People  V.  North  San  Francisco 
Homestead,  etc.,  Assoc.,  38  Cal.  564; 
People  V.  Jacob,  (Cal.  1886)  12  Pac. 
Rep.  222;  People  v.  Clark,  72  Cal.  289. 

Connecticut.  —  Bishop  v.  Holcomb,  10 
Conn.  444. 

Iowa.  —  State  v.  Cavers,  22  Iowa  343, 

Kentucky.  —  Russell  v.  Petree,  10  B. 
Mon.  (Ky.)  184;  Neyfong  v.  Wells, 
Hard.  (Ky.)  571. 
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interfere,*  nor  dismiss  the  suit,*    nor  release  the  cause  of  action,' 


Maine.  —  Swett  v.  Green,  4  Me.  384. 

Massachusetts.  —  Gould  v.  Newman, 
6  Mass.  239;  Jones  v.  Witter,  13  Mass. 
304;  Jenkins  v.  Brewster,  14  Mass.  291; 
Dunn  V.  Snell,  15  Mass.  481;  Brigham 
V.  Clark,  20  Pick.  (Mass.)  43;  Clapp  v. 
Shepard,  2  Met.  (Mass.)  127;  Rock- 
wood  V.  Brown,  i  Gray  (Mass.)  261; 
Riley  v.  Taber,  9  Gray  (Mass.)  372. 

Mississippi.  —  Taylor  v.  Reese,  44 
Miss.  89;  Eckford   v.  Hogan,  44  Miss. 

398. 

New  Hampshire.  —  Sanborn  v.  Little, 
3  N.  11.  539;  Duncklee  v.  Greenfield 
Steam  Mill  Co.,  23  N.  H.  245. 

New  Jersey. — Sloan  v.  Sommers,  14 
N.  J.  L.  509;  Belton  v.  Gibbon,  12  N. 
J.  L.  77. 

New  York.  —  Johnson  v.  Bloodgood, 
I  Johns.  Cas.  (N.  Y.)  51;  Littlefield  v. 
Storey,  3  Johns.  (N.  Y.)  425;  Raymond 
V.  Johnson,  11  Johns.  (N.  Y.)488;  An- 
derson V.  Van  Alan,  12  Johns.  (N.  Y.) 
343 ;  Briggs  v.  Dorr,  19  Johns.  (N.  Y.)  95. 

Pennsylvania.  —  Coffey  v.  White,  14 
W.  N.  C.  (Pa.)  108. 

Tennessee.  —  Boyd  v.  Anderson,  i 
Oi^ert.  (Tenn.)  438;  Taylor  v.  Deakins, 
9  Lea  (Tenn.)  520. 

Texas.  —  Galveston,  etc.,  R.  Co.  v. 
Freeman,  57  Tex.  156. 

Virginia.  —  McClintic  v.  Wise,  25 
Gratt.  (Va.)  448;  Gordon  v.  Fitzhugh, 
27  Gratt.  (Va.)  835;  Grubbs  v.  Wysors, 
32  Gratt.  (Va.)  127, 

West  Virginia.  —  Clarke  v.  Hoge- 
man,  13  W.  Va.  718. 

United  States.  —  Moore  v.  Marsh,  7 
Wall.  (U.  S.)  515;  Corser  v.  Craig,  i 
Wash.  (U.  S.)  424. 

England.  —  Winch  v.  Keeley,  i  T.  R. 
619;  Master  v.  Miller,  4  T.  R.  340; 
Heath  v.  Hall,  4  Taunt.  326. 

From  the  institution  of  suit  to  the 
final  satisfaction  of  the  judgment  the 
party  who  is  beneficially  interested  is 
permitted  to  act  in  his  own  behalf  to 
enforce  his  rights,  though  the  proceed- 
ings may  be  in  the  name  of  another 
who  appears  to  have  the  legal  right; 
and  when  necessary  the  other  party 
will  be  forced  to  allow  the  proceedings 
to  be  preserved  in  the  name  of  the 
original  plaintiff.  Hudson  v.  Morriss, 
55  Tex.  595;  Berry  v.  Gillis,  17  N.  H. 
9.  43  Am.  Dec.  584. 

The  obligee  of  a  bond,  after  assign- 
ing it  to  another,  can  neither  maintain 
an  action  on  it  nor  revoke  the  as- 
signment without  the  consent  of  his 
assignee.     Reed  v.  Nevins,  38  Me.  193. 


When  Usee  Has  Not  Excltisive  Control. 

—  "The  only  cases  in  which  a  third 
person  has  the  exclusive  right  to  the 
control  of  an  action  at  law  are  where 
he  has  acquired  the  whole  interest  of 
the  nominal  plaintiff,  either  by  his  vol- 
untary act,  as  in  Foss  v.  Lowell  Five 
Cents  Sav.  Bank,  in  Mass.  285,  or  by 
operation  of  law,  as  in  Hart  v.  Western 
R.  Corp.,  13  Met.  (Mass.)  99."  Coffin 
V.  Adams,  131  Mass.  133. 

1.  State  V.  Cavers,  22  Iowa  343. 

The  Legal  Plaintiff  Will  Not  Be  Allowed 
to  Interfere  in  the  suit  to  dismiss  it  or 
otherwise  prevent  a  hearing  of  the  case 
on  its  merits.  State  v.  Cavers,  22  Iowa 
343;  Webb  V.  Steele,  13  N.  H.  230; 
M'CuUum  V.  Coxe,  i  Dall.  (Pa.)  139; 
Sumner  v.  Sleelh,  87  III.  500;  Steeple 
7'.  Downing,  60  Ind.  478;  Anderson  v. 
Miller,  7  Smed.  &  M.  (Miss.)  586. 

An  assignor  will  not  be  permitted 
fraudulently  to  interfere  and  defeat  the 
rights  of  the  assignee  in  the  prosecu- 
tion of  any  suit  to  enforce  those  rights. 
Mandeville  v.  Welch,  5  Wheat.  (U.  S.) 

277. 

2.  Nominal  Plaintiff  Cannot  Dismiss.  — 
Sumner  v.  Sleeth,  87  111.  500;  Steeple 
V.  Downing,  60  Ind.  478;  Norton  v. 
Lawrence,  39  Kan.  458;  Penobscot  R. 
Co.  V.  Mayo,  60  Me.  306;  Coffev  v. 
White,  14  W.  N.  C.  (Pa.)  108. 

Where  goods  are  replevied  from  a 
bailiff  of  another,  the  plaintiff  knows 
the  fiduciary  character  of  the  defend- 
ant, and  cannot  be  allowed  to  urge  for 
error  that  the  court  refused  to  carry 
out  an  agreement  made  with  such 
nominal  defendant,  in  bad  faith  and  in 
violation  of  his  trust,  to  dismiss  the 
suit  without  costs  or  return  of  the  prop- 
erty replevied.  Sumner  v.  Sleeth.  87 
111.  500. 

When  Nominal  Plaintiff  May  Dismiss. 

—  Where  A  sues  to  the  use  of  B,  and  it 
appears  that  B  had  no  interest  in  the 
suit  before  the  action  was  brought,  A 
is  the  real  plaintiff  and  may  dismiss 
and  otherwise  control  the  case  without 
B's  sanction.  Moore  v.  Bres,  19  La. 
Ann.  532,  modifying  on  rehearing  the 
opinion  reported  in  18  La.  Ann.  483. 

A  nominal  plaintiff  may  dismiss  a 
suit  brought  in  his  name  by  a  creditor 
to  whom  the  cause  of  action  has  not 
been  assigned.  Welch  v.  Mandeville, 
7  Cranch  (U.  S.)  152. 

3.  Nominal  Plaintiff  Cannot  Release 
Action.  —  Pierce  v.  Robie,  39  Me.  205; 
Hall  V.    Dorchester  Mut.   F.    Ins.  Co., 
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nor  receive  satisfaction  of  the  judgment.* 

Effect  of  Judgment.  —  The  usee  is  bound  by  the  judgment,*  but 
not,  it  would  seem,  unless  he  consented  to  the  bringing  of  the 
suit.' 

(b)  Bight  to  Use  Name  of  Legal  Plaintiff.  —  Whenever  it  is  necessary 
to  the  assertion  of  the  rights  of  the  real  party  in  interest,  he  may 
bring  suit  for  his  own  benefit  in  the  name  of  the  person  having 
the  legal  title  and   right   to   sue.*     And   he  may  do  this  even 


III  Mass.  53;  Monmouth  County  Mat. 
F.  Ins.  Co.  V.  Hutchinson,  21  N.  J.  Eq. 
107;  Andrews  v.  Beecker,  i  Johns. 
Cas.  (N.  Y.)  411;  Martin  v.  Hawks, 
15  Johns.  (N.  Y.)  405;  Mandeville  v. 
Welch,  5  Wheat.  (U.  S.)  277;  Welch 
V.  Mandeville,  i  Wheat.  (U.  S.)  233.  To 
the  same  effect,  see  Raymond  v. 
Squire,  11  Johns.  (N.  Y.)47;  Liltlefield 
V.  Storey,  3  Johns.  (N,  Y.)  425;  Legh 
V.  Legh,  I  B.  &  P.  447. 

Vested  rights  of  an  assignee  in  an 
action  are  not  affected  by  a  subsequent 
release  of  the  assignor  who  is  the  nom- 
inal plaintiff.  Martin  v.  Hawks,  15 
Johns.  (N.  Y.)  405. 

Equity  Will  Bestrain  the  assignor  of 
a  chose  in  action  from  discharging  a 
suit  at  law  in  his  name,  brought  by  the 

assignee.     v.  Arrington,  i  Hayw. 

(N.  Car.)  164. 

1.  A  Payment  to  the  Nominal  Plaintiff 
is  not  a  satisfaction  of  the  judgment. 
Triplett  z-.  Scott,  12  111.  137;  Bentley  v. 
Reading,  22  W.  N.  C.  (Pa.)  60. 

In  an  action  against  an  attorney  at 
law  to  recover  money  collected  in  a 
suit  in  favor  of  the  plaintiff,  an  answer 
which  admits  the  collection  of  the 
money,  but  avers  that  the  plaintiff  was 
only  a  nominal  party  to  the  suit, 
although  it  admits  a  prima  facie  case 
for  the  plaintiff,  still  leaves  upon  him 
the  burden  of  proof  to  establish  upon 
all  the  evidence  his  right  to  recover. 
Ross  V.  Gerrish,  8  Allen  (Mass.)  147. 

2.  Claflin  v.  Fletcher,  10  Biss.  (U.  S.) 
281;  Southgatez/.  Montgomery,  i  Paige 
(N.  Y.)  41. 

"  A  recovery  in  this  action  would  be 
a  good  bar  to  any  other  sait  upon  the 
note,  as  the  payee,  his  assignee,  and 
the  owner  of  the  note  would  be  alike 
concluded  by  the  judgment."  Stone 
V.  Hubbard,  7  Cush.  (Mass.)  598. 

S.  Southgate  v.  Montgomery,  i  Paige 
(N.  Y.)4i;  Workingmen's  Bldg.,  etc., 
Assoc.  V.  Roumfort,  98  Pa.  St.  85. 

*'  It  cannot  be  that  a  party  can  be 
barred,  whether  he  be  the  legal  or 
equitable   plaintiff,  by  a  proceeding  to 


which  he  is  a  stranger,"  Mississippi 
Cent.  R.  Co.  v.  Southern  R.  Assoc,  8 
Phila.  (Pa.)  107. 

Batification  Equivalent  to  Prior  Consent. 
—  If  an  assignor  sues  and  the  consent 
of  the  assignee  to  the  prosecution  of 
the  suit  is  questioned,  it  is  sufficient  if 
the  assignee  appears  in  court  and  stales 
that  he  does  not  desire  through  his 
assignment  to  prevent  a  recovery  in 
the  action,  as  this  ratifies  the  bringing 
of  the  action  and  authorizes  its  con- 
tinued piosecution.  Coulter  2/.  Haynes, 
146  Mass.  458. 

Beassignment. —  If  an  assignor  sues 
without  the  assignee's  consent  and  the 
assignee  reassigns  the  claim  to  the 
assignor,  the  latter  may  prosecute  his 
action  for  his  own  benefit.  Moore  v. 
Spiegel,  143  Mass.  413.  Compare 
Clark  V.  Parker,  4  Cush.  (Mass.)  361 ; 
Moore  v.  Coughlin,  4  Allen  (Mass.)  335. 

4.  Townsend  Sav.  Bank  v.  Todd,  47 
Conn.  190;  Sumner  v.  Sleeth,  87  111. 
500;  Clark  V.  Parker,  4  Cush.  (Mass.) 
361;  Pitts  V.  Holmes,  10  Cush.  (Mass.) 
93;  Sisson  V.  Cleveland,  etc.,  R.  Co., 
14  Mich.  489. 

Ulustrative  Cases.  —  For  various  in- 
stances in  which  it  has  been  held  that 
one  person  had  a  right  to  maintain  an 
action  in  the  name  of  another,  see  the 
following  cases: 

Georgia.  —  Bowe  v.  Gress  Lumber 
Co.,  86  Ga.  20. 

Illinois.  —  American  Express  Co.  v. 
Haggard,  37  111.  465,  87  Am.  Dec.  257. 

Indiana. — Steeple  v.  Downing,  60 
Ind.  478. 

Maine.  —  Penobscot  R.  Co.  v.  Mayo, 
60  Me.  306;  Pierce  v.  Robie,  39  Me.  205. 

Maryland.  —  Hymer  v.  Ijams,  56 
Md.  470. 

Massachusetts.  —  Mayhew  v.  Pente- 
cost, 129  Mass.  332;  Rogers  v.  Union 
Stone  Co.,  134  Mass.  31 ;  Dawes  v. 
Boylston,  9  Mass.  337,  6  Am.  Dec.  72; 
Cutis  V.  Perkins,  12  Mass.  206;  Grover 
V.  Grover,  24  Pick.  (Mass.)  261,  35  Am. 
Dec.  319;  Williams  v.  Fowle,  132  Mass. 
385;     Hodges    V.     Holland,     19    Pick. 
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(Mass.)  43;  Sigourney  v.  Severy,  4 
Cush.  (Mass.)  176;  Drury  z/.  Vannevar, 
5  Cush.  (Mass.)  442;  Sione  y.  Hubbard, 
7  Cush.  (Mass.)  595;  Hallw.  Dorchester 
Mut.  F.  Ins.  Co.,  Ill  Mass.  53;  Coulter 
V.  Haynes,  146  Mass.  458;  Edge  worth 
Co.  V.  Wetherbee.  6  Gray  (Mass.)  166. 

Mississippi.  —  Taylor  v.  Reese,  44 
Miss.  89;  Eckford  v.  Hogan,  44  Miss. 
398;  Pearce  z/.  Twichell,  41  Miss.  344. 

Missouri.  —  Alexander  v.  Schreiber, 

13  Mo.  271. 

New  Hampshire,  —  Dumas  v.  Hamp- 
ton, 58  N.  H.  134. 

New  York.  —  Guernsey  v.  Burns,  25 
Wend.  (N.  Y.)  412;  Gage  v.  Kendall, 
15  Wend.  (N.  Y.)639:  Stillwell  v.  Hurl- 
bert,  18  N.  Y.  374;  Harger  v.  McCul- 
lough,  2  Den.  (N.  Y.)  119. 

North  Carolina, —  Nixon  v.  Bagby,  7 
Jones  L.  (N.  Car.)  4;  Waterman  v. 
Williams,  13  Ired.  L.  (N.  Car.)  198. 

Pennsylvania.  —  Mississippi  Cent.  R. 
Co.  V.  Southern  R.  Assoc,  8  Phila. 
(Pa.)  107;  De  Bolle  v.  Pennsylvania 
Ins.  Co.,  4  Whart.  (Pa.)  68. 

Tennessee.  —  Barbee  v.  Williams,  4 
Heisk.  (Tenn.)  s^\  Kyle  v.  Ewing,  5 
Lea  (Tenn.)  580. 

Texas.  —  Wall  v.  McConnell,  65  Tex. 
397;  Smith  v.  Mosely,  74  Tex.  631. 

Virginia. — Clarkson    v.  Doddridge, 

14  Gratt,  (Va.)42;  Crews  v.  Farmers' 
Bank,  31  Gratt.  (Va.)  348. 

United  States.  —  U.  S.  v.  Sutter,  21 
How.  (U.  S.)  170;  Suydam  v.  Ewing,  2 
Blatchf.  (U.  S.)  359;  York  Bank  v. 
Asbury,  i  Biss.  (U.  S.)  230;  Shaw's 
Case,  8  Ct.  of  CI.  488;  Wheeler's  Case, 
5  Ct.  of  CI.  504. 

Compare  Page  v.  Thompson,  43  N. 
H.  373.  See  also  Brown  v.  Chester- 
ville,  63  Me.  241. 

A  contract  entered  into  by  the  real 
owner  of  property,  in  regard  to  it,  in 
the  name  of  others,  may  be  sued  on  by 
him  in  their  names,  as  the  law  can  only 
look  at  promisors  and  promisees  as  the 
parties  in  legal  interest,  and  cannot 
govern  its  action  by  questions  of  equi- 
table right.  Sisson  v.  Cleveland,  etc., 
R.  Co.,  14  Mich.  489. 

In  Dufrees  v.  Maxey,  5  B.  Mon. 
(Ky.)  246,  where  property  had  been 
sold  under  a  judgment  and  the  sale 
bond  for  the  price  paid  to  the  plaintiff, 
it  was  held  that  the  defendant,  after 
reversal  of  the  judgment,  could  not 
maintain  an  action  in  the  defendant's 
name  on  the  bond. 

The  Assignee  of  a  Nonnegotiable  Demand 
may  still  sue  thereon  in  the  name  of 
the  original  contracting  party,   as  he 


was  compelled  to  do  at  common  law. 
Sisson  V.  Cleveland,  etc.,  R.  Co.,  14 
Mich.  489;  Peters  v.  Gallagher,  37 
Mich.  407;  Moon  ?'.  Harder,  38  Mich. 
566;  Park  V.  Toledo,  etc.,  R.  Co.,  41 
Mich.  352. 

It  is  only  when  an  assignee  has  ac- 
quired a  title  through  the  promisee 
that  he  can  insist  upon  the  right  to 
maintain  an  action  in  the  name  of  the 
payee  of  a  paper  not  negotiable.  Bal- 
lard V.  Greenbush,  24  Me.  336. 

Where  the  entire  and  exclusive  in- 
terest in  a  bill  of  exchange  or  other 
negotiable  chose  in  action  is  vested  in 
the  holder  thereof,  he  cannot  institute 
an  action  upon  it  in  the  name  of  an- 
other party.  Assignments  of  other 
choses  in  action  not  negotiable  entitle 
the  assignee  to  sue  in  the  name  of  the 
assignor  for  the  use  of  the  assignee  or 
in  his  own  name  by  virtue  of  Code 
Md.,  art.  9,  §  i.  Hampson  v.  Owens, 
55  Md.  583. 

Negotiable  Instmments.  —  The  holder 
and  owner  of  a  negotiable  note  payable 
to  bearer  or  indorsed  in  blank  may 
bring  suit  thereon  in  the  name  of  a 
strange:  without  the  latter's  knowledge 
or  consent.  This  is  because  the  owner 
had  a  right  to  fill  it  up  with  what  name 
he  pleased,  and  the  person  whose  name 
is  so  inserted  would  be  deemed,  on 
record,  as  the  legal  owner;  and  if  not 
so  in  fact,  he  could  sue  as  trustee  for 
the  persons  having  the  real  interest. 
The  defendant  has  no  concern  with 
that  question,  as  he  is  responsible  to 
the  person  whose  name  is  inserted  in 
the  blank  indorsement.  Gage  v.  Ken- 
dall, 15  Wend.  (N.  Y.)  639,  citing  with 
approval  Lovell  v.  Evertson,  11  Johns. 
(N.  Y.)  52.  To  the  same  effect  is 
Guernsey  v.  Burns,  25  Wend.  (N.  Y.) 
412. 

Generally,  as  to  parties  in  actions  on 
negotiable  instruments,  see  article 
Negotiable  Instruments,  vol.  14,  p. 
380  et  seq. 

Action  for  Benefit  of  Person  Secondarily 
Liable.  —  "  Where  A  is  primarily  liable, 
and  B  only  secondarily,  A  may  still  be 
sued  for  the  benefit  of  B  though  B  has 
paid  the  debt.  Thus,  if  insured  prop- 
erty is  destroyed  by  the  act  of  a  wrong- 
doer, though  the  insurance  company 
may  have  paid  the  loss,  the  owner  of 
the  property  may  still  sue  the  wrong- 
doer, and  the  recovery  of  the  property 
will  be  for  the  use  of  the  insurance  com- 
pany." American  Express  Co.  v. 
Haggard,  37  111.  465,  87  Am.  Dec.  257 
[citing  Mason  v.  Sainsbury,  3  Doug.  61, 
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without   the   latter's   authority  and  against  his   consent,*  upon 


26  E.  C.  L.  36;  Hart  v.  Western  R. 
Corp.,  13  Met.  (Mass.)  gg,  46  Am.  Dec. 
719J.  See  also  Monmouth  County  Mut. 
F.  Ins.  Co.  V.  Hutchinson,  21  N.  J.  Eq. 
107;  Brown  v.  Chesterville,  63  Me.  241 
Dumas  v.  Hampton,  58  N.  H.  134. 

An  Assignee  Pendente  Lite  of  the  sub- 
ject-matter of  the  suit  may  prosecute 
in  the  assignor's  name  or  in  his  own 
by  supplemental  bill.  Paul  v.  Wil- 
liams, 12  Lea  (Tenn.)  215. 

1.  Consent  of  Legal  Plaintiff  Unnecessary 
—  Arkansas.  —  Clark  v.  Moss,  11  Ark. 

737. 

Georgia.  —  Hargraves  v.  Lewis,  6 
Ga.  207;  Fain  v.  Garthright,  5  Ga.  7; 
English  V.  Doe,  7  Ga.  387. 

Illinois.  —  Sumner  v.  Sleeth,  87  111. 
500. 

Massachusetts.  —  Walker  v.  Brooks, 
125  Mass.  247;  Jones  v.  Witter,  13 
Mass.  304;  Dyer  v.  Homer,  22  Pick. 
(Mass.)  256;  Grover  v.  Grover,  24  Pick. 
(Mass.)  261;  Dennis  v.  Twitchell,  10 
Met.  (Mass.)  180;  Rockwoodt/.  Brown, 
I  Gray  (Mass.)  261;  Bates  v.  Kempton, 
7  Gray  (Mass.)  382;  Riley  v.  Taber,  q 
Gray  (Mass.)  372;  Foss  v.  Lowell  Five 
Cents  Sav.  Bank,  iii  Mass.  285. 

Mississippi.  —  Eckford  v.  Hogan,  44 
Miss.  398. 

New  Hampshire.  —  Webb  v.  Steele, 
13  N.  H.  230. 

New  York.  —  Hasbrouck  v.  Bunce, 
62  N.  Y.  475;  Ward  v.  Reynolds,  25 
Hun(N.  Y.)  385;  Gage  v.  Kendall,  15 
Wend.  (N.  Y.)64o;  Guernsey  z/.  Burns, 
25  Wend.  (N.  Y.)  411. 

Pennsylvania.  —  Coffey  v.  White,  14 
W.  N.  C.  (Pa.)  108;  Kennebec  Ice,  etc., 
Co.  V.  Wilmington,  etc.,  R.  Co.,  13  W. 
N.  C.  (Pa.)  162. 

Texas.  —  McFadin  v.  MacGreal,  25 
Tex.  78. 

Where  an  action  is  brought  in  the 
name  of  one  person  for  the  benefit  of 
another,  testimony  of  the  nominal 
plaintiff  that  it  was  brought  without  his 
authority,  and  against  his  will  or  con- 
sent, and  that  he  did  not  want  it  prose- 
cuted, will  not  entitle  the  defendant  to 
a  verdict.  Fay  v.  Guynon,  131  Mass. 
31.  But  a  defendant  may  show  that 
the  suit  is  prosecuted  without  the  con- 
sent of  the  plaintiff  on  the  record,  and 
if  it  shall  appear  that  he  is  the  real 
and  not  the  nominal  plaintiff,  the  action 
will  be  dismissed  for  the  want  of  a 
plaintiff  in  court.  Manchester  Bank  v. 
Fellows,  28  N.  H.  302. 


Tlie  Conrt  May   Compel  PermissioB  to 

the  use  of  his  name.  Anderson  v. 
Miller,  7  Smed.  &  M.  (Miss.)  586.  But 
see  Ward  v.  Audland,  8  Beav.  201,  9 
Jur.  384. 

"  It  has  long  been  the  practice  of 
courts  of  law  to  look  through  the  nom- 
inal parties  to  the  rights  of  the  real 
parties  in  interest,  and  where  a  neces- 
sary nominal  party,  either  as  plaintiff 
or  defendant,  fails  or  refuses  to  use  his 
name,  either  in  prosecuting  or  defend- 
ing an  action  at  law,  courts  will,  upon 
proper  indemnity  as  to  costs  ancf  dam- 
ages, permit  the  real  party  in  interest 
to  use  the  name  of  the  nominal  party, 
and  that  against  the  protest  of  the 
nominal  party."  Sumner  v.  Sleeth,  87 
111.  500. 

Consent  Necessary.  —  In  a  few  cases  it 
has  been  held  that  the  consent  of  the 
nominal  plaintiff  is  necessary.  Thus, 
in  Cage  v.  Foster,  5  Yerg.  (Tenn.)  261, 
26  Am.  Dec.  265,  it  was  held  that  where 
a  suit  is  brought  in  the  name  of  A  for 
the  use  of  B,  if  B  had  no  authority 
from  A  to  use  his  name  the  suit  will  be 
dismissed.  So  in  Ontario  Bank  v. 
Mumford,  2  Barb.  Ch.  (N.  Y.)  596.  it 
was  held  that  an  assignee  of  a  chose  in 
action  cannot  sue  at  law  in  the  name 
of  the  assignees  in  bankruptcy  of  his 
assignor,  without  their  consent. 

In  Coffin  V.  Adams,  131  Mass.  133,  it 
was  held  that  a  mortgagor  of  land  who 
has  consented,  without  consideration, 
that  the  mortgagee  may  bring  an  action 
in  his  name  against  one  who,  by  the 
terms  of  a  deed  poll  to  him  by  the 
mortgagor  of  the  mortgaged  premises, 
has  promised  to  pay  the  mortgage,  may 
withdraw  his  consent  and  have  the  ac- 
tion dismissed  on  payment  of  costs  to 
the  mortgagee  up  to  the  time  of  such 
withdrawal. 

Where  suit  can  be  brought  only  by 
the  guardian  of  a  minor,  the  minor's 
mother  cannot  use  such  guardian's 
name  without  the  guardian's  consent 
in  a  suit  for  personal  injuries  to  the 
minor.  Legere  v.  Richard,  10  La,  Ann. 
669. 

Batiflcation  After  Commencement  of  the 
Action  Is  Equivalent  to  a  Prior  Consent. 
—  Bowe  V.  Gress  Lumber  Co.,  86  Ga. 
17;  Craig  V.  Twomey,  14  Gray  (Mass.) 
486;  McDermott  v.  Davison,  i  How. 
Pr.  (N.  Y.  Supreme  Ct.)  184. 

Implied  Assent.  —  The  assent  of  the 
legal  plaintiff  to  the  prosecution  of  the 
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Assignee  Suing  in   Name  of  Assignor,  —  It  is  well  established  that  an 
assignee  may  sue  in  the  name  of  his  assignor,*  it  being  held  that 


suit  may  be  inferred  from  a  demand 
and  acceptance  of  an  indemnity  from 
the  use  plaintiff  against  costs  and 
charges.  Rockwood  v.  Brown,  i  Gray 
(Mass.)  201;  Lee  v.  Gardiner,  26  Miss. 
521;  Vanhouten  v.  Reily,  6  Smed.  & 
M.  (Miss.)  440. 

1.  Indemnity  Against  Costs — Georgia. 
—  Hargraves  v.  Lewis,  6  Ga.  207;  Fain 
V.  Garthright,  5  Ga.  7;  Bowe  v.  Grass 
Lumb'er  Co.,  86  Ga.  20. 

Illinois.  —  Sumner  v.  Sleeth,  87  111. 
500;  Henderson  v.  Welch,  8  111.  340; 
Chapman  v.  Shaltuck,  8  111.  49; 
Crerghton  v.  Hyde  Park,  6  111.  App. 
272;  Dazey  v.  Mills,  10  111.  67. 

Maine.  —  Laws  1874,  c.  235;  Wood 
V.  Decoster,  66  Me.  542. 

Massachusetts.  —  Rockwood  v.  Brown, 
I  Gray  (Mass.)  261;  Walker  v.  Brooks, 
125  Mass.  247;  Dennis  v.  Twitchell,  10 
Met.  (Mass.)  180;  Bates  v.  Kempton,  7 
Gray  (Mass.)  382;  Foss  v.  Lowell  Five 
Cents  Sav.  Bank,  iii  Mass.  285. 

Mississippi.  —  Anderson  v.  Miller,  7 
Smed.  &  M.  (Miss.)  586. 

Missouri.  — Asher  v.  St.  Louis,  etc., 
R.  Co.,  89  Mo.  116. 

New  Hampshire.  —  Webb  v,  Steele, 
13  N.  H.  230;  Gordon  v.  Drury,  20  N. 
H.  354;  Farnsworth  v.  Sweet,  5  N.  H. 
267. 

Tennessee.  —  Mill  &  V.  Code  Tenn., 

§3493- 

Texas.  —  Allen  v.  Pannell,  51  Tex. 
165. 

United  States.  —  York  Bank^  v.  As- 
bury,  I  Biss.  (U.  S.)  230. 

England.  —  See  Ex  p.  Little,  3  Moll. 
67. 

2.  Assignments — Alabama. — McGehee 
V.  Dougherty,  lo  Ala.  863;  Black  v. 
Everett,  5  Stew.  &  P.  (Ala.)  60;  Harri- 
son V.  Marshall,  6  Port.  (Ala.)  65; 
Goodwyn  v.  Lloyd,  8  Port.  (Ala.)  237; 
Dunklin  v.  Wilkins,  5  Ala.  199;  Car- 
Tille  V.  Reynolds,  9  Ala.  969. 

Arkansas.  —  Buckner  v.  Greenwood, 
6  Ark.  200;  Anderson  v.  Lewis,  10 
Ark.  304. 

Connecticut.  —  Woodbridge  v.  Per- 
kins, 3  Day  (Conn.)  364;  Colbourn  v. 
Rossiter,  2  Conn.  503;  Bulkley  v.  Lan- 
don,  3  Conn.  76;  Magill  v.  Lyman,  6 
Conn.  59;  Lyon  v.  Summers,  7  Conn. 
399;  Sanford  v.  Nichols,  14  Conn.  328; 
Smith  V.  Russell,  17  Conn.  107. 


Delaware.  —  Kinniken  v.  Dulaney,  5 
Harr.  (Del.)  384. 

Illinois.  —  Henderson  v.  Welch,  8  111. 
340;  Chapman  v.  Shattuck,  8  111.  49; 
Chadsey  v.  Lewis,  6  111.  153;  McKinney 
V.  Alvis,  14  111.  33;  Carlyle  :■.  Carlyle 
Water,  etc,  Co.,  140  111.  445;  Creighton 
V.  Hyde  Park,  6  111.  App.  272;  Lee  v. 
Pennington,  7  111.  App.  247. 

Iowa. —  Sater  v.  Hendershott,  i  Morr. 
(Iowa)  118;  Farwell  v.  Tyler,  5  Iowa 
535;  Howey  v.  Willtrout,  10  Iowa  105; 
McLott  V.  Savery,  11  Iowa  323. 

Kentucky.  —  Stogdel  v.  Fugate,  2  A. 
K.  Marsh.  (Ky.)  136;  Lee  &.  Chambers, 
3  J.  J.  Marsh.  (Ky.)  506;  Jones  v. 
Com.,  2  Litt.  (Ky.)  357;  Neyfong  v. 
Wells,  Hard.  (Ky.)  571;  Boyd  v.  Snell- 
ing,  7  T.  B.  Mon.  (Ky.)  416. 

ATaine.  —  Sawtelle  v.  Rollins,  23  Me. 
196;  Smalley  v.  Wight,  44  Me.  442; 
McDonald  v.  Laughlin,  74  Me.  480; 
Cole  V.  Bodfish,  17  Me.  310. 

Massachusetts.  —  Dix  v.  Cobb,  4 
Mass.  511;  Ayer  v.  Hutchins,  4  Mass. 
370;  Crocker  v.  Whitney,  10  Mass.  316; 
Jones  V.  Witter,  13  Mass.  304;  Usher 
V.  D'Wolfe,  13  Mass.  290;  Skinner  v. 
Somes,  14  Mass.  107;  Dunn  v.  Snell,  15 
Mass.  481;  Jenkins  v.  Brewster,  14 
Mass.  291;  Eastman  v.  Wright,  6  Pick. 
(Mass.)  316;  Amherst  Academy  v. 
Cowls,  6  Pick.  (Mass.)  427;  Nesmith 
V.  Washington  Bank,  6  Pick.  (Mass.) 
324;  Sylvester  v.  Crapo,  15  Pick. 
(Mass.)  92;  Gardner  v.  Hoeg,  18 
Pick.  (Mass.)  170;  Hodges  v.  Hol- 
land, 19  Pick.  (Mass.)  43;  Brigham 
V.  Clark,  20  Pick.  (Mass.)  43;  Dyer 
V.  Homer,  22  Pick.  (Mass.)  256; 
Clapp  71.  Shepard,  2  Met.  (Mass.)  127; 
Clark  z/.  Swift,  3  Met.  (Mass.)  394;  Hart 
V.  Western  R.  Corp.,  13  Met.  (Mass.) 
99;  Sigourney  v.  Severy,  4  Cush. 
(Mass.)  176;  Drury  v.  Vannevar,  5 
Cush.  (Mass.)  442;  Palmer  v.  Merrill, 
6  Cush.  (Mass.)  282;  Pitts  v.  Holmes. 
10  Cush.  (Mass.)  93;  Hay  v.  Green,  12 
Cush.  (Mass.)  282;  Rockwood  v. 
Brown,  i  Gray  (Mass.)  261;  Chapin  v. 
Vermont,  etc.,  R.  Co.,  8  Gray  (Mass.) 
576;  Riley  v.  Taber,  9  Gray  (Mass.) 
372;  Foss  V.  Nutting,  14  Gray 
(Mass.)  484;  Macomber  v.  Doane,  2 
Allen  (Mass.)  541 ;  Stevens  v.  Parker, 
3  Allen  (Mass.)  256;  Moore  v.  Cough- 
lin,   4   Allen   (Mass.)   335;     Angell    v. 
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the  assignor,  by  the  fact  of  the  assignment,  authorizes  the  assignee 
to  use  his  name  in  any  legal  proceedings  that  become  necessary 
to  give  full  effect  to  the  assignment.*     And  the  same  effect  has 


Stone,  no  Mass.  54;  Norton  v.  Pisca- 
taqua  F.  &  M.  Ins.  Co.,  in  Mass.  535; 
Leach  v.  Greene,  116  Mass.  534; 
Tucker  v.  Tucker,  119  Mass.  79;  Hunt 
V.  Mann,  132  Mass.  53;  Rogers  v. 
Union  Stone  Co.,  134  Mass.  31;  Moore 
V.  Spiegel,  143  Mass.  413. 

Mississippi.  —  Oldham   v.  Ledbetter, 

1  How.  (Miss.)  43;  Wilson  v.  McElroy, 

2  Smed.  &  M.  (Miss.)  250,  Lee  v.  Gar- 
diner, 26  Miss.  521. 

Missouri.  —  Chauvin  v.  Labarge,  i 
Mo.  557;  Thomas  v.  Cox,  6  Mo.  506; 
Wooden  v.  Butler,  10  Mo.  716. 

New  Hampshire.  —  Currier  v.  Hodg- 
don,  3  N.  H.  82;  Sanborn  v.  Little,  3 
N.  H.  539;  Farnsworth  v.  Sweet,  5  N. 
H.  267;  Barrett  v.  Barron,  13  N.  H. 
151;  Gordon  v.  Drury,  20  N.  H.  354; 
Tibbets  v.  Gerrish,  25  N.  H.  41;  Rol- 
lins V.  Coluinoian  Mut.  F.  Ins.  Co.,  25 
N.  H.  204;  Thompson  v.  Emery,  27  N. 
H.  273. 

New  Jersey. —  Lacey  v.  Collins,  5  N.  J. 
L.  563;  Carhart  v.  Miller,  5  N.  J.  L.  662; 
Parsons    v.    Woodward,    22    N.   J.    L. 


196;    Wright 
L.  520. 

A^ew    York. 
Johns.    (N.  Y.) 


Williamson,    3    N.   J. 


Cock  V.  Fellows,  i 
143;  Ford  V.  Stuart, 
19  Johns.  (N.  Y.)342;  Briggs  v.  Dorr,  ig 
Johns.  (N.  Y.)  95;  Thalimer  v.  Brinker- 
hoff,  20  Johns.  (N.  Y.)  386;  Prescott  v. 
Hull,  17  Johns.  (N.  Y.)  284;  Chase 
V.  Chase,  r  Paige  (N.  Y.)  198;  Wheeler  z'. 
Wheeler,  9  Cow.  (N.  Y.)  34;  Thurman 
V.  Wells,  18  Barb.  (N.  Y.)  500. 

Pennsylvania.  —  Guthrie  v.  White,  I 
Dall.  (Pa.)  268;  Cummings  v.  Lynn,  i 
Dall.  (Pa.)  444. 

Tennessee.  —  Hobbs  v.  Memphis  Ins. 
Co.,  I  Sneed  (Tenn.)  444;  Erwin  v. 
Rutherford,  i  Yerg.  (Tenn.)  169;  Vin- 
cent v.  Groom,  i  Yerg.  (Tenn.)  430; 
Nelson  v.  Marly,  2  Yerg.  (Tenn.)  576; 
Burton  v.  Dees,  4  Yerg.  (Tenn.) 
4;  Wright  V.  McLemore,  10  Yerg. 
(Tenn.)  235;  Mt.  Olivet  Cemetery  Co. 
V.  Shubert,  2  Head  (Tenn.)  116; 
Trezevant  v.  McNeal,  2  Humph. 
(Tenn.)  352;  Johnson  v.  Irby,  8 
Humph.  (Tenn.)  654;  Marney  v.  Byrd, 
II  Humph.  (Tenn.)  95;  Simpson  v. 
Moulden,  3  Coldw.  (Tenn.)  429;  East 
Tennessee,  etc.,  R.  Co.  v.  Henderson, 
I  Lea  (Tenn.)  i. 

Texas.  —  Ross  v.  Smith,  19  Tex.  173; 
Heard  v.  Lockett,  20  Tex.  162. 

15  Encyc.  PI.  &  Pr.  — 32  49' 


Vermont.  —  Hagar  v.  Buck,  44  Vt. 
290. 

Virginia.  —  Craig  v.  Craig,  I  Call 
(Va.)  483;  Henderson  v.  Hepburn,  2 
Call  (Va.)  232;  Norton  v.  Rose,  2  Wash. 
(Va.)  233;  Garland  v.  Richeson,  4 
Rand.  (Va.)  268;  Tyler  v.  Ricamore,  87 
Va.  466. 

IVesi  Virginia.  —  Wellsburg  First 
Nat.   Bank  v.  Kimberland,  16  W.  Va. 

555- 

United  States.  —  Glenn  v.  Marbury, 
145  U.  S.  499;  Tiernan  v.  Jackson,  5 
Pet.  (U.  S.)  580;  Swann  v.  Scholfield, 
2  Cranch  (C.  C.)  140. 

If,  however,  the  obligation  is  nego- 
tiable, the  assignee  may  not  sue  in  the 
name  of  the  assignor.  Neyfong  v. 
Wells,  Hard.  (Ky.)  571;  Mosher  v. 
Allen,  16  Mass.  451. 

As  a  general  rule,  the  court  of  chan- 
cery will  not  entertain  a  suit  brought 
by  ihe  assignee  of  a  debt,  or  a  chose 
in  action,  which  is  a  mere  legal  de- 
mand; but  will  leave  him  to  his  rem- 
edy at  law,  by  a  suit  in  the  name  of  the 
assignor.  Where,  however,  special  cir- 
cumstances render  it  necessary  for  the 
assignee  to  come  into  a  court  of  equity 
for  relief,  to  prevent  a  failure  of  jus- 
tice, he  will  be  allowed  to  bring  a  suit 
in  chancery,  in  his  own  name,  upon  a 
mere  legal  demand.  Ontario  Bank  v. 
Mumford,  2  Barb.  Ch.  (N,  Y.)  596. 

1.  Alabama.  —  Haden  v.  Walker,  5 
Ala.  86;  Harrison  v.  Marshall,  6  Port. 
(Ala.)  65. 

Io7i>a.  —  Roberts  v.  Smith,  i  Morr. 
(Iowa)  426. 

Kentucky.  —  Cobb  z:  Thompson,  I 
A.  K.  Marsh.  (Ky.)  507. 

Maine.  —  Ballard  v.  Greenbush,  24 
Me.  336;  Harriman  7/.  Hill,  14  Me.  127. 

Maryland.  —  McNulty  v.  Cooper,  3 
Gill  &  J.  (Md.)  214. 

Massachusetts.  —  Mosher  v.  Allen,  16 
Mass.  451;  Pitts  V.  Holmes,  10  Cush, 
(Mass.)  93;  Rockwood  v.  Brown,  i 
Gray  (Mass.)  261 ;  Jones  v.  Witter,  13 
Mass.  304;  Grover  v.  Grover,  24  Pick. 
(Mass.)  261;  Stone  v.  Hubbard,  7 
Cush.  (Mass.)  595. 

Tennessee.  —  Simpson  v.  Moulden,  3 
Coldw.  (Tenn.)  429;  Johnson  v.  Irby,  8 
Humph.  (Tenn.)  654. 

Texas.  —  Morris  v.  The  Schooner 
Leona,  62  Tex.  35. 

In  Smith  v.  Russell,  17  Conn.  107,  the 
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been  given  to  a  conveyance  of  real  estate  in  the  adverse  posses- 
sion of  a  third  party.* 

The  Name  of  the  State  cannot  be  used  to  enforce  a  private  right  or 
obtain  redress  for  a  private  wrong.* 

The  Bight  to  Use  the  Name  of  the  Legal  Plaintiff  May  Be  Pat  in  Issne  by 
proper  pleadings.'  The  defendants,  to  protect  themselves  from 
a  second  suit  by  another  person,  have  a  right  to  demand  in  limine 
the  authority  of  the  alleged  beneficial  owner  to  use  the  name  of 
the  legal  plaintiff.* 


court  said  that  an  assignment  is  looked 
upon  rather  as  a  power  of  attorney  au- 
thorizing the  assignee  to  sue  for  a  re- 
covery in  the  name  of  the  assignor  than 
as  such  a  transfer  as  will  be  of  any 
benefit  to  the  assignee  in  a  court  of  law. 

An  Assignment  Is  an  Agreement  to  pro- 
tect the  assignee  in  using  the  assign- 
or's name.  East  Tennessee,  etc.,  R. 
Co.  V.  Henderson,  i  Lea  (Tenn.)  3. 

Courts  of  equity  treat  the  assignment 
of  a  chose  in  action  as  in  its  nature 
amounting  to  a  declaration  of  trust, 
and  to  an  agreement  to  permit  the  as- 
signee to  make  use  of  the  name  of  the 
assignor  in  order  to  recover  the  debt 
or  demand.  Morrison  v.  Deaderick,  10 
Humph.  (Tenn.)  344. 

For  the  Construction  of  an  Express  An- 
thority  to  use  the  assignor's  name,  see 
MacVeagh  v.  Continenlal  Trust  Co.,  10 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  600, 
wherein  the  authority  was  limited  to 
the  immediate  assignee  and  did  not 
extend  to  remote  assignees. 

1.  Conveyance  of  Beal  Estate  Held  Ad- 
versely.—  Steeple  v.  Downing,  60  Ind. 
478;  Smith  V.  Long,  12  Abb.  N.  Cas. 
(N.  Y.  Ct.  App.)  113;  Hamilton  v. 
Wright,  37  N.  Y.  502;  Lowber  v.  Kelly, 
9  Bosw.  (N.  Y.)  494;  Van  Voorhis  v. 
Kelly,  31  Hun  (N.  Y.)  293;  Hasbrouck 
V.  Bunce,  62  N.  Y.  475,  reversing 
3  Thomp.  &  C.  (N.  Y.)  309,  followed  in 
Ward  V.  Reynolds,  25  Hun  (N.  Y.)  385. 

2.  California.  —  People  v.  Pacheco, 
29  Cal.  210;  People  v.  County  Judge, 
40  Cal.  4S0. 

Georgia.  —  Parker  v.  Hughes,  25  Ga. 

374- 

Illinois.  —  East  St.  Louis  v.  Flanni- 
gan,  26  111.  App.  449. 

Kansas.  —  State  v.  Anderson,  5 
Kan.  go. 

Louisiana.  —  U.  S.  z/.  Union  Bank,  8 
La.  Ann.  388;  Gastel  Vi  McGenty,  20 
La.  Ann.  431. 

Missouri.  —  Palmyra  v.  Morton,  25 
Mo.  593. 

New  York.  — People  v.  Albany,  etc., 


R.  Co.,  57  N.  Y.  161;  People  v.  Metro- 
politan Telephone,  etc,  Co.,  31  Hun 
(N.  Y.)  596. 

Oregon.  —  State  v.  Shively,  10  Oregon 
267. 

Pennsylvania.  —  Philadelphia  v. 
Strawbridge,  12  Phila.  (Pa.)  482,  34 
Leg.  Int.  (Pa.)  240. 

Tennessee.  —  Dulaney  v.  Dunlap,  3 
Coldw.  (Tenn.)  306. 

See  also  supra.  III.  i.  Interest  and 
Capacity  to  Sue  and  Be  Sued. 

Action  on  an  Official  Bond  running  in 
the  name  of  the  state  may  be  brought 
in  the  name  of  the  state  for  the  benefit 
of  any  party  injured  for  whose  protec- 
tion the  bond  was  intended.  State  v. 
Shelby,  75  Mo.  482.  And  see  article 
Official  Bonds,  ante,  p.  83. 

3.  Field  v.  Weir,  28  Miss.  56;  Mis- 
sissippi Cent.  R.  Co.  v.  Southern  R. 
Assoc.  8  Phila.  (Pa.)  107;  Wilson 
V.  Turk,  10  Yerg.  (Tenn.)  247;  Lynn  v'. 
Glidwell,  8  Yerg.  (Tenn.)  i;  Cage  v. 
Foster,  5  Yerg.  (Tenn.)  261,  26  Am. 
Dec.  265;  Smith  v.  Mosely,  74  Tex. 
631.  But  see  Rockwood  v.  Brown,  i 
Gray  (Mass.)  262. 

The  Proper  Practice  to  Qnestion  the 
Bight  or  authority  of  a  person  who  has 
instituted  a  suit  in  the  name  of  another 
for  his  own  use  is  to  obtain  a  rule  of 
court  upon  him  to  show  by  what  au- 
thority the  suit  is  brought  in  the  name 
of  another  for  his  benefit.  Lynn  v. 
Glidwell.  8  Yerg.  (Tenn.)  i. 

The  defendant  may,  upon  affidavits, 
procure  a  rule  to  show  cause  why  the 
suit  should  not  be  dismissed.  Cage  v. 
Foster,  5  Yerg.  (Tenn.)  261. 

Evidence  that  neither  the  plaintiff 
on  the  record  nor  the  real  plaintiff  has 
any  beneficial  interest  in  the  suit  may 
be  given  under  the  real  issue.  Berry 
V.  Gillis,  17  N.  H.  9,  43  Am.  Dec.  584. 

Sorplosage.  —  The  unnecessary  use 
of  the  name  of  a  nominal  plaintiff  may 
be  stricken  out  on  motion  as  surplus- 
age.    Kyle  V.  Ewing,  5  Lea  (Tenn.)  580. 

4.  Mississippi  Cent.  R.  Co.  v.  South- 
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b.  Actions  Ex  Contractu  —  (i)  General  Rules  as  to  Proper 

Plaintiff —  (a)  Promisee  Has  Legal  Interest.  —  In  General  the  action  on  a 
contract,  whether  express  or  implied,  or  whether  by  parol  or 
under  seal,  or  of  record,  must  be  brought  in  the  name  of  the 
party  in  whom  the  legal  interest  in  such  contract  is  vested.* 


ern  R.  Assoc,  8  Phila.  (Pa.)  107, 
wherein  the  court,  speaking  of  the  use 
plaintiff,  said:  "  It  is  of  course  in- 
cumbent on  them  to  show  that  they 
have  a  right  to  use  the  name  of  the 
plaintiffs.  If  they  fail  to  do  so,  the 
proper  course  is  to  stay  the  proceed- 
ings. Meyer  v.  Littell,  2  Pa.  St.  177. 
If  a  defendant  could  not  thus  avert  the 
action,  he  might  be  harassed  and  ac- 
tually made  to  pay  the  money  due  to  a 
mere  stranger  or  oflBcious  intermed- 
dler;  for  a  person  to  whose  use  a  suit 
is  brought  need  not  show  on  the  trial 
any  right  in  himself;  all  that  is  neces- 
sary is  to  prove  the  legal  plaintiff's 
right  to  recover.  Montgomery  v. 
Cook,  6  Watts  (Pa.)  238;  Hamilton 
V.  Brown,  18  Pa.  St.  87;  Armstrong  v. 
Lancaster,  5  Watts  (Pa.)  68.  As  inti- 
mated in  the  last  case,  the  legal  plain- 
tiff or  any  other  claimant  may  rule  the 
money  into  court  when  raised  on  the 
execution,  and  have  the  question  then 
determined." 

1.  Alabama.  —  Shotwell  v.  Gilkey,  31 
Ala.  727. 

Arkansas.  —  Phillips  v.  Pennywit,  i 
Ark.  61. 

Connecticut.  —  Treat  v.  Stanton,  14 
Conn.  445;  Beach  v.  Hotchkiss,  2 
Conn.  697;  Cotter  v.  Yale  College, 
8  Conn.  52, 

Illinois.  —  Connolly  v.  Cottle,  i  III. 
364;  Larned  v.  Carpenter,  65  111.  543; 
Dix  V.  Mercantile  Ins.  Co.,  22  111.  272; 
Mudge  V.  Rinkle,  45  Ilh  App.  604. 

Indiana  .  —  Hansel  v.  Morris,  i 
Blackf.  (Ind.)  307. 

Kentucky.  —  Com.  v.  Hughes,  8  B. 
Mon.  (Ky.)  400;  Allen  v.  Lucket,  3  J. 
J.  Marsh.  (Ky.)  165. 

Louisiana.  —  Keane  v.  Fisher,  9  La. 
Ann.  74;  Foltier  v.  Schroder,  19  La. 
Ann.  17,  92  Am.  Dec.  521. 

Maine.  —  Pierce  v.  Robie,  39  Me. 
205;  Farmington  v.  Hobert,  74  Me.  416. 

Massachusetts.  —  Hall  v.  Dorchester 
Mul.  F.  Ins.  Co.,  Ill  Mass.  53;  Powers 
r.  Ware,  2  Pick.  (Mass.)  451;  Monta- 
gue V.  Smith,  13  Mass.  404;  Whitwell 
V.  Winslow,  134  Mass.  343;  Baker  v. 
Jewell,  6  Mass.  460;  Halliday  v.  Dog- 
gett,  6  Pick.  (Mass.)  359. 

Michigan.  —  Sfsson     t .      Cleveland, 


etc.,    R.    Co.,    14  Mich.   489,   90  Am. 
Dec.  252;    Farwell  v.  Dewey,  12  Mich. 

436. 

Mississippi.  —  Hathcock  v.  Owen,  44 
Miss.  799;  Anderson  v.  Williams,  24 
Miss.  686. 

New  Hampshire.  —  Kenniston  v. 
Ham,  29  N.  H.  507;  How  v.  How,  i 
N.  H.  49. 

Ifew  Jersey.  —  M'Intosh  v.  Long,  2 
N.  J.  L.  256. 

New  York.  —  Newcomb  v.  Clark,  i 
Den.  (N.  Y.)  226;  Emery  v.  Hitchcock, 
12  Wend.  (N.  Y.)  156;  Dob  v.  Halsey, 
16  Johns.  (N.  Y.)  34;  Ehle  v.  Purdy,  6 
Wend.  (N.  Y.)  629. 

Pennsylvania.  —  Kountz v.  Holt- 
house,  85  Pa.  St.  237;  Sweigart  v. 
Berk,  8  S.  &  R.(Pa.)  308;  Morse  v. 
Chase,  4  Watts  (Pa.)  456. 

South  Carolina.  —  Gordon  v.  Good- 
win, 2  Nott  &  M.  (S.  Car.)  70;  Sims  v. 
Tyre,  i  Treadw.  (S.  Car.)  123;  Ellis  v. 
McLemoor,  i  Bailey  L.  (S.  Car.)  13. 

Tennessee. — Coffee  v.  Eastland, 
Cooke  (Tenn.)  159. 

Vermont.  —  Hall  v.  Huntoon,  17  Vt. 
244;  Lapham  v.  Green,  9  Vt.  407;  Hall 
V.  Adams,  i  Aik.  (Vt.)  166;  Hilliker  v. 
Loop,  5  Vt.  116;  Fugure  v.  Mutual 
Soc,  46  Vt.  362;  Smith  v.  Foster,  36 
Vt.  705;  Cummings  v.  Blaisdell,  43  Vt. 
382. 

It  Is  an  Inflexible  Bole  that  an  action 
at  law  upon  a  contract  must  be  brought 
in  the  name  of  the  person  in  whom  the 
legal  interest  is  vested.  Larned  v. 
Carpenter,  65  111.  543.  See  also  Mudge 
V.  Rinkle,  45  111.  App.  604. 

Nomination  of  Stranger  to  Sue.  — 
Where  it  appeared  upon  the  face  of  the 
declaration  that  a  party  was  made 
plaintiff  to  whom  the  defendant  was 
not  indebted,  and  to  whom  the  indebt- 
edness named  was  not  payable,  and 
who  was  not  damaged  by  a  failure  to 
pay  such  indebtedness,  and  such  plain- 
tiff brought  the  suit  in  his  own  name, 
by  the  direction  of  the  supervisors  of 
the  county,  to  which  county  the  indebt- 
edness was  alleged  to  be  due,  and  such 
county  in  fact  hdd  the  legal  title,  the 
declaration  was  held  bad  on  general 
demurrer.  Mudge  v.  Rinkle,  45  111. 
App.  604. 
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The  Legal  Interest  in  a  Contract  is  in  the  person  to  whom  the  promise 
is  made  and  from  whom  the  consideration  passes,  and  he  is  the 
one  to  bring  the  action  on  such  contract.* 

Parties  and  Privies.  —  Accordingly  no  one  can  sue  for  the  breach 
of  a  contract  who  is  not  a  party  to  the  contract,®  or  who  does 


1.  Alabama.  —  Buck  v.  Carlisle,  98 
Ala.  580;  Bumpass  v.  Richardson,  i 
Stew.  (Ala.)  16. 

Connecticut.  —  Treat  t.  Stanton,  14 
Conn.  445;  Potter  v.  Yale  College,  8 
Conn.  52. 

Illinois.  —  Saladin  v.  Mitchell,  45  111. 

79- 

Io7va.  —  Davis  v.  Clinton  Water 
Works  Co.,  54  Iowa  59,  37  Am.  Rep. 
185. 

K^ntucky.  —  Weathers  v.  Ray,  4 
Dana  (Ky.)  474. 

Maine.  —  Catland   v.   Hoyt,   78    Me. 

355. 

Massachusetts.  —  Thompson  v.  Page, 
I  Met.  (Mass.)  565;  Eastern  R.  Co.  v. 
Benedict,  5  Gray  (Mass.)  561;  Ex- 
change Bank  v.  Rice,  107  Mass.  41; 
Commercial  Bank  v.  French,  21  Pick. 
(Mass.)  491. 

Michigan.  —  Farwell  v.  Dewey,  12 
Mich.  436;  Sisson  v.  Cleveland,  etc., 
R.  Co.,  14  Mich.  489. 

Missouri.  —  Gardner  v.  Armstrong, 
31  Mo.  538. 

New  Hampshire.  —  Atlantic  Mut.  F. 
Ins.  Co.  V.  Young,  38  N.  H.  451. 

New  Jersey.  —  Franklin  F.  Ins.  Co. 
V.  Martin,  40  N.  J.  L.  568. 

North  Carolina.  —  Nixon  v.  Bagby,  7 
Jones  L.  (N.  Car.)  4. 

Pennsylvania.  —  Freeman  v.  Penn- 
sylvania R.  Co.,  3  Pa.  Dist.  Rep.  733. 

Texas.  —  St.  Louis,  etc.,  R.  Co.  v. 
Harris,  73  Tex.  375. 

Vermont.  —  Balch  7).  Aldrich,  56  Vt. 
68;  Hall  v.  Huntoon,  17  Vt.  244;  Lap- 
ham  V.  Green,  9  Vt.  407;  Fugure  v. 
Mutual  Soc.,46  Vt.  362;  Heald  v.  War- 
ren, 22  Vt.  409;  Crampton  v.  Ballard, 
10  Vt.  255. 

United  States.  —  Anderson  v.  Fitz- 
gerald, 21  Fed.  Rep.  294;  National 
Sav.  Bank  v.  Ward,  100  U.  S.  195;  The 
Ship  Potomac,  2  Black  (U.  S.)  581; 
Iowa  State  Traveling  Men's  Assoc,  v. 
Moore,  34  U.  S.  App.  670;  Brockway 
•v.  Connecticut  Mut.  L.  Ins.  Co..  29 
Fed.  Rep.  766;  Connecticut  Mut.  L. 
Ins.  Co.  V.  Luchs,  108  U.  S.  498;  Op- 
dyke  V.  Pacific  R.  Co.,  3  Dill.  (U.  S.) 
55- 

Express  Contracts.  —  In  an  action  by 
C   against    A    upon   a    nonnegotiable 


promissory  note,  signed  by  A  and  pay- 
able to  B  or  bearer,  C  offered  to  prove 
that  when  A  gave  him  the  note  he  told 
A  it  should  be  in  his  (C's)  name  or 
order,  and  A  replied,  "  It  is  all  right; 
it  makes  no  difference;  it  is  payable  to 
bearer  and  you  can  collect;  "  but  the 
evidence  was  held  inadmissible  to  vary 
the  legal  effect  of  the  instrument,  and 
could  not  operate  lo  estop  A  from  con- 
tending that  C  could  not  sue  on  the 
note  in  his  own  name.  Whitwell  v. 
Winslow,  134  Mass.  343. 

A  party  holding  a  receipt  to  another 
for  goods  delivered  should  bring  his 
action  for  the  value  thereof  in  the 
name  of  that  other.  Collins  v.  John- 
son, Hempst.  (U.  S.)  279. 

An  action  upon  an  express  contract 
must,  except  in  the  case  of  negotiable 
paper,  be  brought  in  the  name  of  the 
party  to  whom  it  was  made;  and  it  is 
not  competent  to  show  by  parol  that 
the  promisee  was  the  agent  of  another 
person,  for  the  purpose  of  enabling 
such  person  to  maintain  an  action  in 
his  name  on  the  agreement.  New- 
comb  V.  Clark,  i  Den.  (N.  Y.)  226  [cit- 
ing Lincoln  v.  Crandeli,  21  Wend.  (N. 
Y.)  loi;  Harp  v.  Osgood,  2  Hill  (N.  Y.) 
216].  But  see  generally  article  Prin- 
cipal AND  Agent. 

Implied  Contracts.  —  An  action  to  re- 
cover money  expended  from  the  treas- 
ury of  a  municipal  corporation  by  the 
board  of  health  in  removing  a  nuisance 
is  properly  brought  in  the  name  of  the 
corporation.  Salem  v.  Eastern  R.  Co., 
98  Mass.  431,  96  Am.  Dec.  650. 

2.  Strangers  Cannot  Sue  — Alabama.  — 
Bumpass  v.  Richardson,  i  Stew. 
(Ala.)  16. 

Georgia.  —  Grenade  v.  Hardaway,  73 
Ga.  526. 

Illinois.  —  Dallum  v.  Birdsall,  66  111. 
378;    Corbett    v.   Schumacker.    83    111. 

405. 

Iowa.  —  Cobb  v.  Illinois  Cent.  R. 
Co.,  38  Iowa  616;  Davis  v.  Clinton 
Water  Works  Co..  54  Iowa  59,  37  Am. 
Rep.  185. 

Kansas.  —  Mallory  v.  Ferguson,  50 
Kan.  685. 

Kentucky.  —  Scott  v.  Patton,  i  A.  K. 
Marsh.  (Ky.)  441. 
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not  derive  rights  from  an  original  party  to  the  contract,  or,  in 


Maine.  —  Farmington  v.  Robert,  74 
Me.  416;  Barstow  v.  Gray,  3  Me.  409. 

Massachusetts.  —  Hills  v.  Snell,  104 
Mass.  173;  Ladd  v.  Rogers,  11  Allen 
(Mass.)  2og;  National  L.  Ins.  Co.  v. 
Allen,  116  Mass.  400;  Boston  Ice  Co.  v. 
Potter,  123  Mass,  28;  Reed  v.  Home 
Sav.  Bank,  127  Mass.  295;  Whitwell  v. 
Winslow,  134  Mass.  343. 

Michigan.  —  Dyer  v.  Tyler,  49  Mich. 
366;  Sisson  V.  Cleveland,  etc.,  R,  Co., 
14  Mich.  489,  90  Am.  Dec.  252. 

New  Hampshire.  —  Kenniston  v. 
Ham,  29  N.  H.  507;  Atlantic  Mut.  F. 
Ins.  Co.  V.  Young,  38  N.  H.  451. 

New  Jersey.  —  Smith  v.  Emery,  12 
N.  J.  L.  53. 

New  York.  —  Lake  Ontario  Shore  R. 
Co.  V.  Curtiss,  80  N.  Y.  219;  Niles 
V.  Culver,  8  Barb.  (N.  Y.)  205;  Weed  v. 
Saratoga,  etc.,  R.  Co.,  19  Wend.  (N. 
Y.)  534. 

Pennsylvania.  —  Adams  v.  Kuehn, 
119  Pa.  St.  76;  Humphrey  v.  Poor 
Dist.,  99  Pa.  St.  185. 

Vermont.  —  Bowman  v.  Bailey,  10 
Vt.  170;  Davenport  v.  North-Eastern 
Mut.  L,  Assoc,  47  Vt.  528. 

Wyoming.  —  McCarteney  v.  Wyo- 
ming Nat.  Bank,  i  Wyoming  382. 

United  States.  —  National  Sav.  Bank 
V.  Ward,  100  U.  S.  195;  Dundee 
Mortg.,  etc..  Invest.  Co.  v.  Hughes,  20 
Fed.  Rep.  39;  Anderson  v.  Fitzgerald, 
21  Fed.  Rep.  294;  Opdyke  v.  Pacific  R. 
Co.,  3  Dill.  (I".  S.)  55;  Davis  v.  Pat- 
rick, 122  U.  S.  138;  Blakeney  v. 
Evans,  2  Cranch  (U.  S.)  185. 

England.  —  Crow  v.  Rogers,  i  Stra. 
592;  Tollit  V.  Sherstone,  5  M.  &  W. 
289,  8  L.J.  Exch.  244;  Price  v.  Easton, 
4  B.  &  Ad.  433,  24  E.  C.  L.  96;  Alton 
V.  Midland  R.  Co.,  19  C.  B.  N.  S.  240, 
115  E.  C.  L.  240. 

"  Rights  founded  on  contract  belong 
to  the  person  who  has  stipulated  for 
them."  Alton  v.  Midland  R.  Co.,  19 
C.  B.  N.  S.  240,  115  E.  C.  L.  240. 

It  is  well  settled  that  a  stranger  can- 
not maintain  an  action  on  a  contract 
except  in  cases  where  the  promisee 
was  his  agent  or  in  cases  where  he  was 
the  trustee  of  the  promisee.  McCarte- 
ney V.  Wyoming  Nat.  Bank,  i  Wyo- 
ming 382. 

Municipal  Contracts  with  Water  Com- 
panies, etc.  —  Thus,  where  a  water 
company  is  under  contract  to  furnish  a 
supply  of  water  to  a  city  for  use  in  ex- 
tinguishing fires,  and  on  its  failure  to 


do  so  a  citizen's  property  is  burned, 
such  citizen  cannot  sue  the  water  com- 
pany, there  being  no  privity  of  con- 
tract between  the  citizen  and  the  water 
company,  and  mere  breach  (by  omis- 
sion only)  of  a  contract  entered  into 
with  the  public  not  being  a  tort,  direct 
or  indirect,  to  the  private  property  of 
an  individual.  Atkinson  z*.  Newcastle, 
etc.,  Waterworks  Co.,  2  Exch.  Div.  441; 
Fowler  v.  Athens  City  Water  Works 
Co.,  83  Ga.  219;  Nickerson  v.  Bridge- 
port Hydraulic  Co.,  46  Conn.  24,  33 
Am.  Rep.  i;  Davis  v.  Clinton  VVater 
Works  Co.,  54  Iowa  59,  37  Am.  Rep. 
185;  Becker  v.  Keokuk  Water-works, 
79  Iowa  419;  Ferris  v.  Carson  Water 
Co.,  16  Nev.  44,  40  Am.  Rep.  485 ;  Beck 
V.  Kittanning  Water  Co.,  (Pa.  1887)  11 
Atl.  Rep.  300. 

Where,  however,  the  contract  was 
declared  to  be  made  for  the  benefit  of 
the  inhabitants,  and,  inter  alia,  for  the 
protection  of  private  property  against 
destruction  by  fire,  the  owner  of  prop- 
erty which  is  taxed  for  water  rent,  and 
destroyed  by  fire  in  consequence  of  an 
insufficient  supply  of  water,  may  sue 
the  company  in  his  own  name  on  the 
contract  as  the  real  party  in  interest 
under  the  code.  Paducah  Lumber  Co. 
1'.  Paducah  Water  Supply  Co.,  89  Ky. 
340.  See  generally  infra,  VI.  I,  a. 
Real  Party  in  Interest. 

If  a  contract  between  an  incorporated 
city  and  certain  of  its  citizens  and  a 
railway  company,  whereby  the  latter 
agreed  for  a  designated  consideration 
to  locate  and  permanently  keep  in 
operation  its  main  machine  shops,  is 
sought  to  be  enforced  against  the  com- 
pany, the  action  should  be  brought  by 
the  municipal  corporation  or  by  such 
of  its  citizens  as  participated  in  fur- 
nishing the  consideration,  and  who 
thus  have  a  pecuniary  interest  in  the 
enforcement  of  the  contract.  St. 
Louis,  etc.,  R.  Co.  r.   Harris,  73  Tex. 

375. 

Subcontract  with  Stranger.  —  In  an  ac- 
tion upon  a  contract,  a  third  party,  to 
whom  the  plaintiff  had  promised,  after 
the  contract  was  made,  an  interest 
in  it,  is  not  a  proper  party  to  the  suit. 
Oelrichs  v.  Artz,  21  Md.  524. 

One  becoming  a  party  to  a  contract 
after  its  performance,  by  agreement 
with  one  of  the  original  parties  only, 
without  the  assent  of  the  other,  cannot 
join  in  an  action   thereon  against  such 
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other  words,  who  is  not  privy  to  it.*  And,  conversely,  any 
one  with  whom  a  contract  is  made,  or  to  whom  the  promise  is 
made,  may  sue  for  its  breach.*     Only  a  party  to  a  contract  can 


other  party.     Dennison  v.  Boylston,  48 
Vt.  439. 

1.  As  to  assignments,  see  supra,  IV. 
I.  a.  General  Rules.  See  also  articles 
Death,  vol.  5,  p.  783;  Equitable 
Assignments,  vol.  7,  p.  730;  Execu- 
tors AND  Administrators,  vol.  8,  p. 
650;  and  the  corresponding  titles  in  the 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.). 
See  also  White  v.  Allen,  133  Mass.  423; 
Catland  v,  Hoyt,  78  Me.  355. 

2.  Promisee  May  Sue  —  Alabama. — 
Buck  V.  Carlisle,  98  Ala.  580. 

Arkansas.  —  Phillips  v.  Penny  wit,  i 
Ark.  59;  Cantwell  v.  Pacific  Express 
Co.,  58  Ark.  487. 

Connecticut.  —  Treat  7'.  Stanton,  14 
Conn.  445. 

District  of  Columbia.  —  The  Schooner 
David  Faust,  i  Ben.  (U.  S.)  183. 

Georgia.  —  Richmond,  etc.,  R.  Co.  v. 
Bedell,  88  Ga.  591. 

Illinois.  —  Dallum  v.  Birdsall,  66 
111.  378;  Saladin  v.  Mitchell,  45  111.  79; 
Ohio,  etc.,  R.  Co.  v.  Emrich,  24  111. 
App.  245;  Great  Western  R.  Co.  v. 
McComas,  33  111.  185;  Illinois  Cent.  R. 
Co.  V.  Schwartz,  11  111.  App.  482, 
13  111.  App.  490;  Stafford  v.  Walter, 
67  111.  83;  Northern  Line  Packet  Co. 
V.  Shearer,  61  111.  263. 

Iowa.  —  Cobb  v.  Illinois  Cent.  R. 
Co.,  38  Iowa  601. 

Louisiana.  —  Peters  v.  Pacific  Guano 
Co.,  42  La.  Ann.  690. 

Maine.  —  Tainter  v.  Winter,  53  Me. 
348;  Pierce  v.  Robie,  39  Me.  205;  Ti- 
conic  Nat.  Bank  v.  Bagley,  68  Me.  250; 
Marr  v.  Plummer,  3  Me.  73,  Fisher  v. 
Bradford,  7  Me.  28;  Granite  Bank  v. 
Ellis,  43  Me.  367;  Patten  v.  Moses,  49 
Me.  255;  Demuth  v.  Cutler,  50  Me.  298; 
Lime  Rock  Bank  v.  Macomber,  29  Me. 
564;  Golder  v.  Foss,  43  Me.  364. 

Maryland.  —  Willson  v.  Sands,  36 
Md.  38. 

Massachusetts.  —  Blanchard  v.  Page, 
8  Gray  (Mass.)  295;  Williams  v.  Fowle, 
132  Mass.  385;  Turner  v.  Quincy  Mut. 
F.  Ins.  Co.,  109  Mass.  568;  Jackson  v. 
Farmers'  Mut.  F.  Ins.  Co.,  5  Gray 
(Mass.)  52;  National  L.  Ins.  Co.  v. 
Allen,  116  Mass.  398;  Thompson  v. 
Page,  I  Met.  (Mass.)  565. 

Michigan.  —  Toohey  v.  Comstock,  45 
Mich.  ^3;  Sisson  v.  Cleveland,  etc., 
R.  Co.,  14  Mich.  489,  90  Am.  Dec.  252. 


Mississippi.  —  Southern  Express  Co. 
V,  Craft,  49  Miss.  491. 

Missouri.  —  Atchison  v.  Chicago, 
etc.,  R.  Co.,  80  Mo.  213;  Davis  v. 
Jacksonville  Southeastern  Line,  126 
Mo.  69;  Harvey  v.  Terre  Haute,  etc., 
R.  Co.,  74  Mo.  538. 

New  Hampshire.  —  Pinkham  v.  Ben- 
ton. 62  N.  H.  687;  Porter  v.  Raymond, 
53  N.  H.  519. 

New  York.  —  Stelling  v.  Grabowsky, 
(Supreme  Ct.)  19  N.  Y.  Supp.  280; 
Pond  V.  Curtiss,  7  Wend.  (N.  Y.)  45; 
Wolfe  V.  Washburn.  6  Cow.  (N.  Y.) 
261;  Jefferson  Ins.  Co.  v.  Cotheal,  7 
Wend.  (N.  Y.)73;  Steele  v.  Babcock,  i 
Hill  (N.  Y.)  527;  Meyer  v.  Fiegel, 
7  Robt.  (N.  Y.)  122;  Newcomb  v.  Clark, 
I  Den.  (N.  Y.)  226;  Swift  v.  Pacific  Mail 
Steamship  Co.,  106  N.  Y.  206;  Dows  v. 
Cobb,  12  Barb.  (N.  Y.)  310. 

South  Carolina.  —  Goodwyn  v,  Doug- 
las, Cheves  L.  (S.  Car.)  174. 

Tennessee.  —  Carter  v.  Graves,  9 
Yerg.  (Ten n.)  446. 

Texas.  —  Houston,  etc.,  R,  Co.  v. 
Stewart,  i  Tex.  App.  Civ.  Cas.,  §  1246; 
Missouri  Pac.  R.  Co.  v.  Smith,  84  Tex. 
348;  Galveston,  etc.,  R.  Co.  v.  Barnett, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep. 
782;  Missouri  Pac.  R.  Co.  v.  Scott,  4 
Tex.  Civ.  App.  76. 

Vermont.  —  Maynard  v.  Briggs,  26 
Vt.  94;  Lapham  v.  Green,  9  Vt.  407; 
Bowman  v.  Bailey,  10  Vt.  170; 
Davenport  v.  North-Eastern  Mut.  L. 
Assoc,  47  Vt.  528. 

Wisconsin.  —  Hooper  v.  Chicago, 
etc.,  R.  Co.,  27  Wis.  81. 

United  States.  —  Collins  v.  Johnson, 
Hempst.  (U.  S.)  279;  The  Ship  Poto- 
mac, 2  Black  (U.  S.)  581. 

Canada.  —  Brill  v.  Grand  Trunk  R. 
Co.,  20  U.  C.  C.  P.  440. 

England.  —  Dunlop  v.  Lambert,  6  CI. 
&  F.  627;  Teed  v.  El  worthy,  14  East 
210;  Skinner  v.  Stocks,  4  B.  &  Aid. 
437,  6  E.  C.  L.  550;  Young  v.  Hunter, 
4  Taunt.  582;  Joseph  v.  Knox,  3 
Campb.  320;  Moore  v.  Wilson,  i  T.  R. 
659;  Davis  V.  James,  5  Burr  2680; 
Mead  v.  South-Eastern  R.  Co.,  18  W. 
R.  735. 

"  The  point  to  be  ascertained  in  de- 
termining who  ought  to  be  the  plaintiff 
in  an  action  for  breach  of  contract  is, 
who  is  the  person  with  whom  the  con- 
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sue  for  false  representations  therein,*  or  for  breach  of  a  guaranty 
or  warranty,  unless  the  contract  be  negotiable.* 


tract  is  in  point  of  law  considered  to  be 
made."  Dicey  on  Parties  (2d  Am. 
ed.)  80. 

Alternative  Plaintifb.  —  A  suit  may 
be  brought  in  the  name  of  the  party 
with  whom  the  contract  is  made  or  in 
the  name  of  those  legally  interested. 
Maynard  v.  Briggs,  26  Vt.  94;  Lapham 
V.  Green,  g  Vt.  407.  See  also  article 
Principal  and  Agent. 

Contracts  with  One  "  or  His  Successors." 
—  A  note  payable  to  a  named  person 
as  treasurer  of  the  school  fund  or  to 
his  successor  may  be  sued  upon  in 
the  name  of  the  person  who  was  the 
legal  treasurer  at  the  date  of  the 
writ.  Tainter  v.  Winter,  53  Me.  348. 
Compare  Townsend  v.  Goewey,  ig 
Wend.  (N.  Y.)  424,  wherein  a  stock 
subscription  was  made  payable  to  cer- 
tain trustees  or  their  successors,  and  it 
was  held  that  an  action  on  such  sub- 
scription must  be  in  the  name  of  the 
original  trustee  to  whom  the  promise 
was  made. 

Actions  upon  Subscription  Papers.  —  At 
common  law  a  suit  upon  a  subscrip- 
tion paper  must  be  brought  by  the  par- 
ties therein  designated  as  the  payees. 
Mt.  Carmel  Church  v.  Journey,  9  Lea 
<Tenn.)  215;  Hutchins  v.  Smith,  46 
Barb.  (N.  Y.)  235;  McDonald  v.  Gray, 
II  Iowa  508,  79  Am.  Dec.  509. 

Where  an  agreement  was  entered 
into  by  which  certain  parties,  for  the 
purpose  of  encouraging  the  construc- 
tion of  a  railroad,  promised  to  pay  to 
any  railroad  company  with  which  the 
agents  of  the  parties  might  contract  the 
sums  set  against  their  names,  and 
the  agents  were  empowered  to  deliver 
the  contract  of  subscription  to  such 
railroad  company,  no  assignment  of 
the  contract  is  necesfeary,  but  it  will 
pass  to  the  railroad  company  by  deliv- 
ery so  as  to  invest  them  with  a  right 
of  action  thereon.  Cedar  Rapids,  etc., 
R.  Co.  V.  Stewart,  25  Iowa  115. 

Where  parties  subscribe  to  pay 
moneys  to  a  treasurer  to  be  elected, 
when  a  treasurer  is  elected  he  may  sue 
thereon.  Thompson  v.  Page,  i  Met. 
(Mass).  565. 

In  Dansville  Seminary  v.  Welch,  38 
Barb.  (N.  Y.)  221,  the  defendant  sub- 
scribed, upon  a  paper  circulated  by  a 
committee  for  the  purpose,  two  hun- 
dred dollars  to  be  paid  to  trustees  to 
be  appointed  by  a  certain  conference 


of  the  M.  E.  Church,  for  erecting  a 
seminary  building  in  D, ;  the  subscrip- 
tion not  to  be  binding  until  these  trus- 
tees should  have  been  appointed,  etc. 
The  trustees  having  been  appointed, 
and  incorporated  under  the  name  of 
the  "  D.  Seminary,"  it  was  held  that 
suit  for  this  subscription  might  be  prop- 
erly brought  in  the  name  of  the  corpo- 
ration, without  any  assignment  of  the 
claim  by  the  original  committee.  See 
generally  Townsend  v.  Goewey,  19 
Wend.  (N.  Y.)  424;  Davis  v.  Garr,  6  N. 
Y.  124. 

1.  Fraudulent  Bepresentations. —  A  sold 
to  B  certain  land,  making  fraudu- 
lent representations.  At  B's  request 
the  conveyance  was  made  to  C  as  se- 
curity for  a  debt  due  by  B.  B  is 
proper  plaintiff  in  an  action  for  the 
fraudulent  representations.  Phillips 
V.  Bush,  15  Iowa  64. 

A  exchanged  securities  with  B. 
B  gave  the  newly  acquired  securities 
to  C.  C  cannot  sue  A  for  fraudulent 
representations  which  had  induced  B 
to  make  the  exchange.  Simar  v.  Cana- 
day,  53  N.  Y.  298,  13  Am.  Rep.  523. 

2.  Warranties  and  Guaranties.  —  A 
guarantor  of  the  payment  of  a  non- 
negotiable  instrument  is  liable  only  to 
the  person  to  whom  he  makes  the  guar- 
anty. Peoria  Second  Nat.  Bank  v. 
Diefendorf,  90  111.  396. 

When  a  railroad  company  issues 
bonds,  and  the  bonds  state  that  they  are 
guaranteed  by  B  railroad  company,  the 
bondholder  can  sue  B  railroad  company 
in  case  it  is  proved  that  B  railroad  com- 
pany consented  to  the  representation 
contained  in  the  bonds  that  it  guaran- 
teed them.  Opdyke  v.  Pacific  R.  Co., 
3  Dill.  (U.  S.)  55. 

When  coupons  detached  from  bonds 
are  negotiable,  the  holder  of  a  coupon 
may  sue  in  his  own  name  a  guarantor 
of  the  payment  of  the  principal  and  in- 
terest due  on  the  bond  from  which  the 
coupon  had  been  taken.  Taylor  v. 
Memphis,  etc.,  R.  Co.,  11  Lea  (Tenn.) 
186. 

Where  an  article  was  purchased  by  a 
relative  of  the  plaintiff,  but  the  plaintiff 
was  present  at  the  time  assisting  in 
selecting  the  article,  it  was  held  that  if 
a  promise  to  warrant  the  article  was 
made  to  the  plaintiff  she  could  sue  in 
her  own  name  for  a  breach  of  the  war- 
ranty, and  it  was  immaterial  who  paid 
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When  a  Contract  Is  Made  in  a  Wrong  Name,  the  person  with  whom  it 
was  made  should  sue  thereon  in  his  right  name,  alleging  the 
identity  of  the  parties  involved.* 

Tort  Founded  on  Contract.  —  The  rule  that  no  one  can  sue  upon  a 
contract  unless  he  is  a  party  to  it  cannot  be  evaded  by  bringing, 
what  is  really  an  action  for  breach  of  contract  in  the  form  of  an 
action  for  a  tort.* 


for  the  article.  Dallum  v.  Birdsall,  66 
111.378. 

See  generally  articles  Principal  and 
Surety;  Warranties. 

1.  Medway  Cotton  Manufactory  v. 
Adams,  10  Mass.  360;  Neil  v.  Dillon,  3 
Mo.  59;  McMinn  Academy  v.  Reneau, 
2Swan(Tenn.)94;  Pinckard^^.  Milmine, 
76  111.  453.     But  see  Wooster  v.  Lyons, 

5  Blackf.  (Ind.)  60.  And  see  generally 
article  Names,  vol.  14,  p.  270. 

A  contracted  in  person  to  furnish 
brick  for  B's  house.  The  brick  came 
from  a  yard  owned  by  A,  but  operated 
in  the  name  of  X  &  Co.  A  sued  in  his 
own  name  on  the  contract.  It  was  held 
that  on  proof  that  A  and  X  &  Co.  were 
identical,  A  could  recover.  Wallhorm- 
fechtel  V.  Dobyns,  32  Mo.  310.  See 
also  Wilcox  V.  Sweet,  24  Mich.  355. 

2.  Buckley  v.  Gray,  no  Cal.  339,  52 
Am.  St.  Rep.  88;  Fowler  v.  Athens 
City  Water-Works  Co.,  83  Ga.  219; 
Roddy  V.  Missouri  Pac.  R.  Co.,  104 
Mo.  234,  24  Am.  St.  Rep.  333;  Clancy 
V.  Byrne,  56  N.  Y.  129,  15  Am.  Rep. 
391;  Baird  v.  Daly,  57  N.  Y;  236;  Fair- 
mount,  etc.,  Pass.  R.  Co.  v.  Stutler,  54 
Pa.  St.  375;  Peabody  Bldg.,  etc.,  Assoc. 
V.  Houseman,  89  Pa.  St.  261,  33  Am. 
Rep.  757;  Alton  v.  Midland  R.  Co..  19 
C.  B.  N.  S.  213,  115  E.  C.  L.  213;  Win- 
terbottom  v.  Wright,  10  M.  &  W.  109; 
Longmeid  v.  Holliday,  6  Exch.  761. 

For  a  full  consideration  of  this  sub- 
ject see  the  following  titles  in  the  Am. 
and  Eng.  Encyc.  of  Law:  Abstract  of 
Title,  vol.  I,  p.  221;  Attorney  and 
Client,  vol.  3,  p.  398;  Druggist,  vol.  10. 
p.  266;  Negligence;  Telegraphs  and 
Telephones ;  Waterworks  and  Water 
Companies. 

"  It  is  clear  that  an  action  of  con- 
tract cannot  be  maintained  by  a  person 
who  is  not  a  party  to  the  contract;  and 
the  same  principle  extends  to  an  action 
of  tort  arising  out  of  a  contract."  Per 
Maule,  B.,  in  ToUit  v.  Sherstone,  5  M. 

6  W.  283.  To  the  same  effect  is  Win- 
terbottom  v.  Wright,  10  M.  &  W.  116, 
II  L.  J.  Exch.  415. 

"  If  the  tort  results  from  the  viola- 
tion of  a  duty  itself  the  consequence  of 


a  contract,  the  right  of  action  is  con- 
fined to  the  parties  and  privies  to  that 
contract  except  in  cases  where  the  party 
would  have  had  a  right  of  action  for 
the  injury  done,  independent  of  the 
contract."  Code  Ga.,  1882,  §  2956; 
Code  Ga.,  1895,  §  3812;  Grenade  v. 
Hardaway,  73  Ga.  526. 

In  Baird  v.  Daly,  57  N,  Y.  236,  15 
Am.  Rep.  48S,  the  plaintiff  employed 
one  C,  who  was  owner  of  a  scow,  to 
transport  thereon  cattle  and  horses 
across  the  St.  Lawrence  river.  C.  em- 
ployed the  defendant's  tug  to  tow  the 
scow  with  the  knowledge  and  assent 
of  the  plaintiff,  he  agreeing  to  pay  a 
portion  of  the  contract  price.  By  the 
unskilful  management  of  the  tug  the 
scow  was  drawn  under  water,  and 
some  of  the  cattle  were  lost.  It  was 
held  that  the  plaintiff  could  maintain 
an  action  against  the  owner  of  the  tug 
to  recover  his  damages. 

Sale  of  Dangerons  Instrumentalities.  — 
A  manufacturer  is  liable  only  to  the 
purchaser  of  goods  manufactured  for 
defective  materials  and  for  want  of  care 
and  skill  in  the  construction  of  the 
article  sold.  A  third  party  injured 
in  consequence  thereof,  although  while 
the  article  was  being  used  by  the  pur- 
chaser, may  not  sue  the  manufacturer. 
Winterbottom  v.  Wright,  10  M.  &  W. 
109;  Losee  v.  Clute,  51  N.  Y.  494,  10 
Am.  Rep.  638. 

A.  a  druggist,  sold  another  article 
for  Paris  green.  By  its  use  by  the  pur- 
chaser on  a  croji  of  cotton  the  crop  was 
injured.  The  purchaser  owned  only  a 
part  of  the  crop.  It  was  held  that  he 
could  recover  for  his  damage,  but  the 
owners  of  the  other  part  of  the  crop 
could  not  recover.  Jones  v.  George.  61 
Tex.  345,  48  Am.  Rep.  280. 

Where  the  act  of  negligence  is  im- 
minently dangerous  to  the  lives  of 
others,  the  wrongdoer  is  liable  to  the 
injured  party.  This  exception  applies 
to  cases  where  an  apothecary  carelessly 
labels  or  puts  up  poison.  Thomas  v. 
Winchester,  6  N.  Y.  397,  57  Am.  Dec. 

455- 
Attorneys.  —  In  order  to  maintain  an 
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(b)  Simple  or  Parol  Contracts  —  Statement  of  Eule.  —  In  actions  for  the 
breach  of  a  simple  or  parol  contract  the  rule  is  often  stated  and 
acted  upon  that  the  proper  party  plaintiff  is  the  person  from 
whom  the  consideration  for  the  promise  moves,*  for  in  the  eyes 


action  against  an  attorney  for  negli- 
gence, it  is  necessary  tliat  there  should 
be  some  privity  of  contract  between  the 
plaintiff  and  the  defendant;  the  at- 
torney is  responsible  only  to  the  person 
who  retains  or  employs  him,  and  is  not 
responsible  to  any  person  who  may 
rely  upon  him,  bui  who  never  employed 
him.  Robertson  v.  Fleming,  4  Macq. 
H.  L.  Cas.  167;  Fish  v.  Kelly,  17  C.  B. 
N.  S.  194,  112  E.  C.  L.  194;  National 
Sav.  Bank  v.  Ward,  100  U.  S.  195; 
Dundee  Mortg.,  etc.,  Invest.  Co.  v. 
Hughes,  20  Fed.  Rep.  39. 

Becorders  of  Deeds  and  Clerks  of  Court. 
—  Independently  of  any  statutory  en- 
actment on  the  subject,  a  recorder  of 
deeds  or  clerk  of  court  is  liable  for  an 
erroneous  certificate  only  to  the  person 
who  asks  for  and  pays  for  it,  and  not 
to  his  assigns  or  alienee.  Com.  v. 
Harmer,  6  Phila.  (Pa.)  90,  22  Leg.  Int. 
(Pa.)  76;  Houseman  v.  Girard  Mut. 
Bldg.,  etc.,  Assoc,  81  Pa.  St.  256; 
Mallory  v.  Ferguson,  50  Kan.  685. 

Officers  and  Agents  of  Municipal  Cor- 
poration.  —  "It  cannot  be  claimed  that 
the  agents  or  officers  of  the  city  em- 
ployed by  the  municipal  government  to 
supply  water,  improve  the  streets,  or 
maintain  good  order  are  liable  to  a  citi- 
zen for  loss  or  damage  sustained  by 
reason  of  the  failure  to  perform  their 
duties  and  obligations  in  this  respect. 
They  are  employed  by  the  city,  and 
responsible  alone  to  the  city.  The 
people  must  trust  to  the  municipal  gov- 
ernment toenforce  the  discharge  of  du- 
ties and  obligations  by  the  officers  and 
agents  of  that  government.  They  can- 
not hold  such  officers  and  agents  liable 
upon  the  contracts  between  them  and 
the  city.  These  views  and  conclusions 
are  supported  by  the  following  authori- 
ties: Atkinson  v,  Newcastle,  etc.. 
Waterworks  Co.,  2  Exch.  Div.  441; 
Nickerson  v.  Bridgeport  Hydraulic 
Co.,  46  Conn.  24;  Vrooman  v.  Turner, 
6g  N.  Y.  280;  Wharton  on  Negligence, 
§§  438,  439,  440;  Shearman  &  Redfield 
on  Negligence,  §  54."  Davis  v.  Clin- 
ton Water  Works  Co.,  54  Iowa  59. 

1.  Illinois.  —  Mudge  v.  Rinkle,  45 
111.  App.  604;  Saladin  v.  Mitchell,  45 
111.  79- 

Maine.  —  Garland  v.  Reynolds,  20 
Me.  45. 


Massachusetts.  —  National  L.  Ins.  Co. 
V.  Allen,  it6  Mass.  400;  Exchange 
Bank  v.  Rice,  107  Mass.  37;  Mellen  v. 
Whipple,  I  Gray  (Mass.)  321. 

Michigan.  —  Monaghan  v.  Agricul- 
tural F.  Ins.  Co.,  53  Mich.  238. 

New  Hampshire.  —  Butterfield  v. 
Hartshorn,  7  N.  H.  345,  26  Am.  Dec. 
741;  Warren  v.  Batchelder,  15  N.  H. 
129;  Chamberlain  v.  New  Hampshire 
F.  Ins.  Co.,  55  N.  H.  249. 

Pennsylvania.  —  Freeman  v.  Penn- 
sylvania R.  Co.,  3  Pa.  Dist.  Rep.  733. 

Vermont.  —  Edwards  v.  Golding,  20 
Vt.  30;  Warden  v.  Burnham,  8  Vt,  390;^ 
Crampton  v.  Ballard,  10  Vt.  251; 
Pangborn  v.  Saxton,  11  Vt.  79;  Hall  v. 
Huntoon,  17  Vt.  244,  44  Am.  Dec.  332; 
Corey  v.  Powers,  18  Vt.  587;  Fugure 
V.  Mutual  Soc,  46  Vt.  362;  Davenport 
V.  North-Eastern  Mut.  L,  Assoc,  47 
Vt.  528.  See  also  Tuttle  v.  Catlin,  i 
D.  Chip.  (Vt.)  366,  12  Am.  Dec  691; 
Oummings  v.  Blaisdell,  43  Vt.  382. 
But  see  Rutland,  etc.,  R.  Co.  v.  Cole, 
24  Vt.  33. 

United  States.  —  Brockway  v.  Con- 
necticut Mut.  L.  Ins.  Co.,  29  Fed.  Rep. 
766. 

England.  —  Smart  v.  Chell,  7  Dowl. 
785;  Tweddle  v.  Atkinson,  i  B.  &  S. 
393,  loi   E.  C.  L.  393.     But  see  infra, 

IV.  I.   b.   (2)    Contracts  for   Benefit  of 
Third  Persons. 

A  Stranger  to  tlie  Consideration  Can 
Maintain  No  Action.  —  Crow  v.  Rogers, 
I  Stra.  592;  Price  v.  Easton,  4  B.  & 
Ad.  433,  24  E.  C.  L.  96;  Bourne  v. 
Mason,  i  Vent.  6;  Tweddle  v.  Atkin- 
son, I  B.  &  S.  393,  loi  E.  C.  L,  393. 
These  cases  were  disapproved  in  Bristow 

V.  Lane,  21  111.  196. 

Two  very  eminent  text  writers.  Prof. 
Langdell  and  Prof.  Dicey,  state  the 
rule  unequivocally  that  the  considera- 
tion must  move  from  the  promisee,  and 
that  what  is  received  from  one  person 
cannot  possibly  be  a  consideration  for 
a  promise  to  another  person.  Lang> 
dell  on  Contracts,  §  63;  Dicey  on  Par- 
ties, p.  82.  But  the  great  weight  of 
authority  in  this  country  is  opposed  to 
this  view,  and,  as  will  be  seen,  a 
stranger  may  in  many  slates  sue  upon 
a  contract  made  for  his  benefit.  See 
infra,  IV.  I.  b.  (2)  Contracts  for  Bene- 
fit of  Third  Persons. 
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of  the  law  he  is  deemed  the  one  to  whom  the  promise  is  made ;  * 
and  this  is  certainly  true  where  the  action  is  upon  an  implied 
assumpsit.*  But  where  the  contract  is  express,  and  the  promise 
is  made  directly  to  the  plaintiff,  it  seems  that  he  may  sue  upon 
it,  notwithstanding  the  fact  that  the  consideration  moves  from  a 
stranger  in  whole  or  in  part,'  although  expressions  are  to  be  found 


In  Heald  v.  Warren,  22  Vt.  409,  the 
plaintiff  furnished  money  to  be  ex- 
pended by  S.  in  the  purchase  of  flour, 
and  S.  was  to  repay  the  money  with 
interest  and  to  allow  the  plaintiff  a 
barrel  of  flour  for  every  one  hundred 
barrels  purchased.  The  flour  was  pur- 
chased and  invoiced  in  the  name  of  the 
plaintiff,  and  was  to  remain  his  prop- 
erty until  sold  and  paid  for.  It  was 
held  that  the  right  of  action  to  recover 
the  price  of  the  flour  when  sold  was  in 
the  plaintiff,  and  not  in  S. 

1.  Dicey  on  Parties  81.  See  also  the 
preceding  note. 

With  regard  to  simple  contracts  a 
promise  to  whomsoever  made  is 
deemed  a  promise  to  the  person  from 
whom  the  consideration  moves  and 
who  has  the  beneficial  interest  in  the 
contract.  Warden  v.  Burnham,  8  Vt. 
390,  citing  Arlington  v.  Hinds,  i  D. 
Chip.  (Vt.)  431. 

The  consideration  must  proceed  from 
the  promisee;  or,  more  strictly,  the  law 
considers  the  promise  to  be  made  to 
the  person  from  whom  the  inducement 
to  make  it  comes,  or,  in  other  words, 
from  whom  the  consideration  moves. 
Chamberlain  v.  New  Hampshire  F. 
Ins.  Co.,  55  N.  H.  249. 

2.  See  Salem  v.  Eastern  R.  Co.,  98 
Mass.  431,  96  Am.  Dec.  650;  Heald  v. 
Warren,  22  Vt.  409.  See  generally  the 
article  Assumpsit,  vol.^z,  p.  987. 

In  Universal  L.  Ins.  Co.  v.  Cogbill, 
30  Gratt.  (Va.)  72,  it  was  held  that  one 
who  had  taken  out  a  policy  of  insur- 
ance for  the  benefit  of  his  wife,  and 
paid  the  premiums,  might,  upon  a  fail- 
ure of  the  company,  maintain  an  action 
in  his  own  name  to  recover  the  pre- 
miums paid  by  him. 

3.  Arkansas.  —  Phillips  v.  Penny  wit, 
I  Ark.  59. 

Georgia.  —  Richmond,  etc.,  R.  Co.  v. 
Bedell,  88  Ga.  591. 

Illinois.  —  Dallum  v.  Birdsall,  66  111. 
378. 

Louisiana.  —  Peters  v.  Pacific  Guano 
Co.,  42  La.  Ann.  690. 

Maine.  —  Pierce  v.  Robie,  39  Me.  205. 

Maryland.  —  Willson  v.  Sands,  36 
Md.  38. 


Michigan.  —  Monaghan  v.  Agricul- 
tural F,  Ins.  Co.,  53  Mich.  238;  Sisson 
V.  Cleveland,  etc.,  R.  Co.,  14  Mich. 
489,  90  Am.  Dec.  252. 

New  York.  —  Niles  v.  Culver,  8  Barb. 
(N.  Y.)  205. 

Vermont.  —  Maynard  v.  Briggs,  26 
Vt.  94;  Lapham  v.  Green,  9  Vt.  407. 

United  States.  —  The  Ship  Potomac, 
2  Black  (U.  S.)  581;  Connecticut  Mut. 
L.  Ins.  Co.  V.  Luchs,  108  U.  S.  498. 

"  The  general  rule  undoubtedly  is 
that  a  plaintiff  in  an  action  on  a  simple 
contract  must  be  the  person  from 
whom  the  consideration  of  the  contract 
actually  moves,  and  that  a  stranger  to 
the  consideration  cannot  sue  on  the 
contract.  Mellen  v.  Whipple,  i  Gray 
(Mass.)  321,  But  whenever  there  is  a 
privity  of  contract  between  the  plaintiff 
and  the  defendant,  as  when  the  prom- 
ise is  made  directly  to  the  plaintiff,  al- 
though the  consideration  for  the  prom- 
ise proceeds  from  a  stranger,  the 
defendant  is  liable  to  the  plaintiff  in 
an  action  upon  the  contract  because  of 
such  privity,"  Monaghan  v.  Agricul- 
tural F.  Ins.  Co.,  53  Mich.  238. 

Agent  for  Undisclosed  Principal.  —  The 
cases  where  it  is  held  that  an  agent 
contracting  for  the  benefit  of  an  undis- 
closed principal  may  sue  also  support 
this  doctrine.  See  article  Principal 
AND  Agent.  See  also  Skinner  v. 
Stocks,  4  B.  &  Aid.  437,  6  E.  C.  L.  550; 
Sims  V.  Bond,  5  B.  &  Ad.  389,  27  E.  C. 
L.  97. 

Life-insorance  Policy.  —  Where,  in  an 
action  upon  a  life-insurance  policy  by 
the  administrator  of  the  deceased,  the 
declaration  alleging  a  consideration 
moving  from  the  decedent,  but  a 
promise  to  pay  the  wife  and  chil- 
dren of  the  insured,  it  was  held  that 
a  demurrer  to  the  complaint  would  be 
sustained,  as  the  right  of  action  was 
clearly  in  the  wife  and  children.  Dav- 
enport V.  North-Eastern  Mut.  L.  Assoc, 
47  Vt.  528. 

A  Pronuse  to  a  Tmstee  should  be  sued 
upon  by  the  trustee,  and  not  by  the  cestui 
que  trust.  Treat  v.  Stanton,  14  Conn, 
445.  See  generally  article  Trusts  and 
Trustees. 
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in  the  cases  inconsistent  with  this  view.* 

The  Exceptions  to  This  Rule  consist  of  actions  by  a  person  appointed 
by  statute  to  sue  on  behalf  of  others ;  *  actions  which  may  be 
brought  by  either  a  principal  or  an  agent ;  '  some  actions  for 
money  had  and  received,*  and  in  some  jurisdictions  actions  by  a 
third  person  for  whose  benefit  the  contract  was  made.* 

Various  Illustrations  of  these  rules  and  exceptions  will  be  found  in 
the  articles  dealing  specifically  with  particular  kinds  of  contracts.® 

(o)  Contracts  under  Seal  —  General  Eule.  —  The  proper  person  to  sue 
for  the  breach  of  a  contract  under  seal,  or  a  covenant,  is  the  person 
with  whom  the  contract  is  expressed  by  the  deed  to  be  made,  or 
in  other  words  the  covenantee.'' 


Promise  to  Stranger  for  Benefit  of  Person 
Paying  Consideration.  —  "When  the 
consideration  moves  from  one  or  more 
persons,  and  by  their  appointment  the 
promise  is  made  to  a  third  person,  for 
their  benefit,  it  is  a  good  consideration 
for  such  promise,  and  the  person  to 
whom  such  promise  is  made  may 
maintain  an  action  upon  it."  Thomp- 
son V.  Page,  I  Met.  (Mass.)  565  [citing 
Fisher  v.  Ellis,  3  Pick.  (Mass).  322; 
M'Auley  v.  Billenger,  20  Johns.  (N. 
Y.)  89]. 

Where  the  Promise  Is  Made  to  the  Per- 
son  from  Whom  the  Consideration  Moves, 
he  alone,  if  living,  and  his  personal 
representative,  if  dead,  can  maintain 
an  action  for  the  breach  of  such  prom- 
ise. I  Chitty  on  Pleadings  2;  Price  v. 
Easton,  4  B.  &  Ad.  433,  24  E.  C.  L. 
96;  Crampton  v.  Ballard,  10  Vt.  251; 
Pangborn  v.  Saxton,  11  Vt.  79;  Hall  v. 
Huntoon,  17  Vt.  244;  Corey  v.  Powers, 
18  Vt.  587;  Fugure  v.  Mutual  Soc,  46 
Vt.  362. 

1.  See  cases  cited  in  the  first  note  of 
this  section. 

2.  Dicey  on  Parties  90. 

3.  See  generally  article  Principal 
AND  Agent. 

The  rule  is  well  established  that  on 
a  contract  not  under  seal,  made  by  an 
agent  in  his  own  name,  for  an  undis- 
closed principal,  either  the  agent  or  the 
principal  may  sue.  Saladin  v.  Mitch- 
ell, 45  111.  79.  See  also  National  L. 
Ins.  Co.  V.  Allen,  116  Mass.  400;  Ex- 
change Bank  v.  Rice,  107  Mass.  37; 
Huntington  v.  Knox,  7  Cush.  (Mass.) 

371. 

4.  The  Action  for  Money  Had  and  Be- 
ceived  furnishes  a  good  illustration  of 
the  general  rule  already  stated,  and 
also  of  an  exception  to  it.  Thus,  where 
money  has  been  received  by  the  de- 
fendant by  means  of  some  tortious  act. 


or  by  mistake,  an  action  of  assumpsit 
for  money  had  and  received  will  lie  by 
the  real  owner  to  recover  it.  Moses 
V.  Macferlan,  2  Burr.  1005;  Collins  v. 
Brook,  5  H.  &  N.  706;  Lythgoe  v.  Ver- 
non, 5  H.  &  N.  180,  29  L.J.  Exch.  164; 
Hambly  v.  Trott,  i  Cowp.  371;  Holt  v. 
Ely,  r  El.  &  Bl.  795,  72  E.  C.  L.  795; 
Andrews  v.  Hawley,  26  L.  J.  Exch. 
323;  De  Medina  v.  Grove,  10  Q.  B.  152, 
59  E.  C.  L.  152;  Cadaval  v.  Collins,  4 
Ad.  &  El.  858,  31  E.  C.  L.  206.  See 
also  articles  Assumpsit,  vol.  2,  p.  1016 
et  seq.,  and  Election  of  Remedies,  vol. 
7,  p.  360.  This  class  of  cases  illustrates 
the  rule  that  an  action  on  an  implied 
assumpsit  must  be  brought  by  the  per- 
son from  whom  the  consideration  for 
the  implied  contract  moves. 

The  action  for  money  had  and  re- 
ceived will  also  lie  where  the  defend- 
ant has  received  money  under  a 
contract  for  the  use  of  the  plaintiff, 
although  the  plaintiff  was  otherwise  a 
stranger  to  the  contract  and  its  consid- 
eration. Exchange  Bank  v.  Rice,  107 
Mass.  37;  Putnam  v.  Field,  103  Mass. 
556;  Carnegie  v.  Morrison,  2  Met. 
(Mass.)  381;  Grim  v.  Thomas  Iron  Co., 
115  Pa.  St.  611;  Hostetter  z-.  HoUinger, 
117  Pa.  St.  606;  Spencer  v.  Towles,  18 
Mich.  9;  Wood  V.  Moriarty,  15  R.  I. 
518.  This  question  will  be  more  fully 
discussed  in  a  succeeding  section  of 
this  article.  See  infra,  IV.  i.  b.  (2) 
Cotttracts  for  Benefit  of  Third  Persons. 

6.  This  exception  will  be  separately 
considered  in  a  succeeding  section  of 
this  article.  See  infra,  IV.  i.  b.  (2) 
Contracts  for  Benefit  of  Third  Per- 
sons. 

6.  See,  for  example,  the  articles  Car- 
riers, vol.  3,  p.  812;    Insurance,  vol. 

II,  p.  375- 

7.  Covenantee  Is  the  Proper  Plaintiff — 
Illinois.  —  Hager    v.    Phillips,    14    111. 
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Where  the  Deed  Is  Inter  Partes,  that  is,  an  indenture,  no  one  who  is 
not  named  therein  as  a  party  can  sue  upon  its  covenants,*  for 
only  the  persons  named  are  covenantees,  and  all  others  are 
strangers  to  the   covenants  within   the  rule  that   no  one   not  a 


260;  Moore  v.  House,  64  111.  162;  Gaut- 
zert  V.  Hoge,  73  111.  30. 

Indiana.  —  Vickery  v.  Walker,  Smith 
(Ind.)  78;  Haskett  v.  Flint,  5  Blackf. 
(Ind.)  69. 

Kentucky.  —  Burks  v.  Pointer,  i  B. 
Mon.  (Ky.)  65. 

Maine.  —  Farmington  v.  Hobert.  74 
Me.  416;  Garland  v.  Reynolds,  20  Me. 
45;  Ministerial,  etc.,  Fund  v.  Parks,  10 
Me.  441;  Hinkley  v.  Fowler,  15  Me. 
285;  Lyon  V.  Parker,  45  Me.  474. 

Maryland.  —  Boyd  v.  Kienzle,  46 
Md.  294. 

Massachusetts.  —  Powers  v.  Ware,  2 
Pick.  (Mass.)  451;  CoflSn  v.  Adams,  131 
Mass.  136;  Maine  v.  Gould,  11  Met. 
(Mass.)  221;  Northampton  v.  El  well,  4 
Gray  (Mass.)  81;  Flynn  v.  North 
American  L.  Ins.  Co.,  115  Mass.  449; 
Plymouth  v.  Carver,  16  Pick.  (Mass.) 
183;  Hurd  V.  Curtis,  19  Pick.  (Mass.) 
459;  Montague  v.  Smith,  13  Mass.  405; 
Mellen  v.  Whipple,  i  Gray  (Mass.)  317; 
Prentice  v.  Brimhall,  123  Mass.  291. 

Missouri,  —  Lucas  v.  Clemens,  7  Mo. 
367;  Robbins  v.  Ayres,  10  Mo.  538. 

New  Hampshire.  —  Perry  v,  Dwell- 
ing-House  Ins.  Co.,  (N.  H.  1892)  33 
Atl.  Rep.  731;  Folsora  v.  Orient  F. 
Ins.  Co.,  59  N.  H.  54;  How  v.  How,  i 
N.  H.  49. 

New  Jersey.  —  National  Union  Bank 
V.  Segur,  39  N.  J.  L.  173;  Smith  v. 
Emery,  12  N.  J.  L.  53. 

New  York.  —  Dunlop  v.  Gregory,  10 
N.  Y.  241;  Briggs  v.  Partridge,  64  N. 
Y.  357;  Pond  V.  Curtiss,  7  Wend.  (N. 
Y.)  45;  Smith  v.  Kerr,  3  N.  Y.  144; 
Schaefer  v.  Henkel,  7  Abb.  N.  Cas.  (N. 
Y.  Ct.  App.  i;  Gardner  v.  Gardner,  10 
Johns.  (N.  Y.)  47;  Hornbeck  v.  West- 
brook,  9  Johns.  (N.  Y.)  73;  Van 
Alstvne  v.  Van  Slyck,  10  Barb.  (N.  Y.) 
383;  Wolfe  V.  Washburn,  6  Cow.  (N. 
Y.)26i;  Hornbeck  v.  Sleight.  12  Johns. 
(N.  Y.)  199;  People  v.  Holmes,  5 
Wend.  (N.  Y.)  191;  Durnherr  v.  Rau, 
135  N.  Y,  219. 

Ohio.  —  Miller  v.  Beebe,  Wright 
(Ohio)  431. 

Pennsylvania.  —  De  Bolle  v.  Penn- 
sylvania Ins.  Co.,  4  Whart.  (Pa.)  68; 
Mississippi  Cent.  R.  Co.  v.  Southern 
R.  Assoc,  8  Phila.  (Pa.)  108;  American 


Ins.  Co.  V.  Insley,  7  Pa.  St.  223,  47 
Am.  Dec.  509;  BarndoUar  v.  Tate,  i  S. 
&  R.  (Pa.)  160;  Maule  v.  Weaver,  7 
Pa.  St.  329;  Strohecker  v.  Grant,  16  S. 
&  R.  (Pa.)  237;  Dailey  v.  Beck,  Bright. 
(Pa.)  107,  6  Pa.  L.  J.  383,  4  Clark  (Pa.) 
58;  Mississippi  Cent.  R.  Co.  v.  South- 
ern R.  Assoc,  4  Brews.  (Pa.)  79;  Flinn 
V.  M'Gonigle.  9  W.  &  S.  (Pa.)  75. 

Tennessee.  —  McAlister  v.  Marberry, 
4  Humph.  (Tenn.)  426. 

Vermont.  —  Smith  v.  Foster,  36  Vt. 
705;  Cummingsz/.  Blaisdell,  43  Vt.  382. 

Virginia.  —  Ross  v.  Milne,  12  Leigh 
(Va.)  204. 

United  States.  —  St.  Louis  Second 
Nat.  Bank  71.  Grand  Lodge,  etc.,  98  U. 
S.  123;  Seymour  v.  Western  R.  Co., 
106  U.  S.  320;  Crocker  v.  Beal,  i  Low- 
ell (U.  S.)  416. 

Judicial  Statement  and  Explanation  of 
Snle,  —  In  De  Bolle  v.  Pennsylvania 
Ins.  Co.,  4  Whart.  (Pa.)  74,  the  court 
said:  "  In  regard  to  an  action  of  cove- 
nant which  is  founded  upon  a  deed, 
the  moving  or  original  cause  for  exe- 
cuting it  is  not  looked  to  for  the  pur- 
pose of  maintaining  the  action,  because 
the  sealing  and  delivering  the  deed  is 
a  suflScient  consideration  for  that,  and 
renders  it  binding  upon  the  covenantor 
to  the  covenantee  alone,  though  the 
consideration  which  actually  induced 
the  making  of  the  covenant  should  ap- 
pear in  the  deed  to  have  come  from  a 
third  person;  and  whether  the  cove- 
nant or  obligation  created  thereby  ap- 
pears to  be  for  the  benefit  of  the 
covenantor  or  a  third  person,  the  action 
must  be  brought  in  the  name  of  the 
covenantee." 

As  to  the  Bight  of  a  Third  Person  to 
Sue  upon  a  covenant  made  for  his 
benefit,  see  the  next  succeeding  sub- 
section of  this  article. 

1.  Deeds  Inter  Partes.  —  Montague  v. 
Smith,  13  Mass.  396;  Smith  v.  Emery, 
12  N.  J.  L.  61;  Emery  v.  Hitchcock,  12 
Wend.  (N.  Y.)  156;  Jones  v.  Thomas, 
21  Gratt.  (Va.)  96;  Ross  77.  Milne,  12 
Leigh  (Va.)  204,  37  Am.  Dec.  646;  Bar- 
ford  V.  Stuckey,  2  Brod.  &  B.  333,  6  E. 
C.  L.  170;  Scudaraore  v.  Vandenstone, 
2  Co.  Inst.  673;  Storer  v.  Gordon,  3  M. 
&  S.  323. 
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party  to  the  contract  can  sue  thereon.*  But  there  seems  to  be 
no  reason  why  even  a  deed  inter  partes  may  not  contain  a  cove- 
nant with  a  third  person  which  the  latter  may  enforce  by  suit  in 
his  own  name,  and  it  has  been  so  held  where  the  intention  to 
confer  such  right  clearly  appeared  on  the  face  of  the  deed,* 
though  it  was  also  held  that  the  mere  presence  in  a  deed  inter 
partes  of  a  covenant  for  the  benefit  of  a  third  person  would  not 
by  its  own  force  evince  such  an  intention.* 

Deeds  Poll.  —  The  general  rule  stated  as  to  deeds  inter  partes  does 
not  apply,  however,  to  deeds  poll,  as  to  which  it  has  long  been 
established  that  persons  beneficially  interested  therein  may  sue, 
though  not  described  as  contracting  parties.* 

(2)  Contracts  for  Benefit  of  Third  Persons  —  (a)  statement  of  Gen- 
eral Eule.  —  In  England  it  is  the  well-established  doctrine  of  the  com- 
mon law  that  a  promise  made  by  one  person  to  another  for  the 
benefit  of  a  third  person  who  was  a  stranger  to  the  consideration 
will  not  support  an  action  by  the  latter  in  his  own  name,  but  the 
action  must  be  brought  in  the  name  of  the  promisee.* 

In  the  United  States  this  is  also  the  rule  in  some  jurisdictions,®  but 


1.  See  supra,  \W .\.  b.  (i)  (a)  Promisee 
Has  Legal  Interest. 

2.  Covenant  with  Stranger  in  Deed 
Inter  Partes.  —  In  National  Union  Bank 
V.  Segur,  39  N.  J.  L.  182,  the  court, 
after  an  able  review  of  the  early  cases 
by  which  the  general  rule  stated  in  the 
text  was  established,  said:  "  My  con- 
clusion is  that  there  is  nothing  in  the 
mere  form  of  this  deed  with  respect  to 
the  description  of  its  parties  which,  as 
an  inflexible  rule  of  law,  debarred  the 
defendant  from  entering  into  a  cove- 
nant in  it  with  the  plaintiffs  which 
would  give  to  them,  on  its  breach,  a 
right  of  action." 

3.  National  Union  Bank  v,  Segur,  39 
N.  J.  L.  176  \citing  Smith  v.  Emery,  12 
N.  J.  L.  60;  Chesterfield,  etc.,  Colliery 
Co.  V.  Hawkins,  3  H.  &  C.  690].  See 
also  the  next  following  subsection  of 
this  article,  wherein  the  right  of  a  per- 
son for  whose  benefit  a  contract  is 
made  to  sue  thereon  is  fully  considered. 

4.  Jones  v.  Thomas,  21  Gratt.  (Va.) 
q6  \citing  and  commenting  on  Green  v. 
Home,  I  Salk.  197;  Sunderland  Marine 
Ins.  Co.  V.  Kearney,  16  Q.  B.  925, 
71  E.  C.  L.  925;  Fellows  v.  Gilman,  4 
Wend.  (N.  Y.)  414;  Chiles  v.  Conley, 
2  Dana(Ky.)  21;  Webb  v.  Den,  17  How 
(U.  S.)  576]. 

Deeds  Inter  Partes  and  Deeds  Poll  Dis- 
tingaished.  —  "The  distinction  is 
founded  on  the  difference  in  the  form 
and  qualities  of  the  respective  instru- 
ments.    A  deed  inter  partes  is  an  agree- 


ment under  seal  between  two  or  more 
persons  executing  the  same,  and  en- 
tering into  reciprocal  obligations  with 
each  other.  It  is  a  solemn  declaration 
that  all  the  covenants  comprised  in  the 
instrument  are  intended  to  be  made 
between  rhose  parties  and  none  others. 
A  deed  poll,  on  the  other  hand,  is  the 
act  of  a  single  party,  and  is  in  the  na- 
ture cf  a  declaration  made  by  him  of 
his  intentions  or  obligations  to  some 
other  person."     Jones  v.   Thomas,  21 


Gratt.  (Va.)  96. 

5.  Tweddle  v. 
393,  loi  E.  C. 
Mason,  i   Vent. 


Atkinson,  i  B.  &  S. 
L.  393;  Bourne  v. 
6;  Crow  v.  Rogers,  I 
Stra.  592;  Price  v.  Easton,  4  B.  &  Ad. 
434,  24  E.  C.  L.  97;  Gandy  v.  Gandy, 
30  Ch.  Div.  57. 

6.  Massachusetts.  —  Mellen  v.  Whip- 
ple, I  Gray  (Mass.)  317;  Field  v.  Craw- 
ford. 6  Gray  (Mass.)  116;  Dow  v. 
Clark,  7  Gray  (Mass.)  198;  Colburn 
V.  Phillips,  13  Gra,y  (Mass.)  64;  Flint  v. 
Pierce,  99  Mass.  68,  96  Am.  Dec.  691; 
Exchange  Bank  v.  Rice,  107  Mass.  37, 
9  Am.  Rep.  i;  Rogers  v.  Union  Stone 
Co.,  130  Mass.  581,  39  Am.  Rep.  478; 
New  England  Dredging  Co.  v.  Rock- 
port  Granite  Co.,  149  Mass.  381;  Mars- 
ton  V.  Bigelow,  150  Mass.  45;  Saunders 
V.  Saunders,  154  Mass.  337;  Borden  v. 
Boardman,  157  Mass.  410;  Aidrich  v. 
Carpenter,  160  Mass.  166.  But  see 
Felton  V.  Dickinson,  10  Mass.  287; 
Hall  V.  Marston,  17  Mass.  575;  Arnold 
V.   Lyman,    17   Mass.  400,  9  Am.   Dec. 
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the  doctrine  generally  prevailing  in  this  country  is  to  the  con- 
trary, and  the  overwhelming  weight  of  authority  is  to  the  effect 
that  an  action  will  lie  on  a  promise  made  by  the  defendant  to  a 
third  person  for  the  benefit  of  the  plaintiff,  although  the  plaintiff 
was  neither  a  party  to  the  contract  nor  privy  to  the  considera- 
tion.*    Both  doctrines,  however,  are  subject  to  several  qualifica- 


154;  Carnegie  v.  Morrison,  2  Met. 
(Mass.)  381;  Brewer  v.  Dyer,  7  Cush. 
(Mass.)  337. 

Michigan.  —  Wheeler  v.  Stewart,  94 
Mich.  445;  Pipp  V.  Reynolds,  20  Mich. 
88;  Turner  v.  McCarty,  22  Mich.  265; 
Hicks  V.  McGarry,  38  Mich.  667;  Hunt 
V.  Strew,  39  Mich.  368;  Hidden  v. 
Chappel,  48  Mich.  527;  Edwards  v. 
Clement,  81  Mich.  513;  Linneman 
V.  Moross,  98  Mich.  178,  39  Am.  St. 
Rep.  528. 

New  Hampshire.  —  Butterfield  v. 
Hartshorn,  7  N.  H.  345,  26  Am.  Dec. 
741;  Warren  v.  Batchelder,  15  N.  H. 
129;  Chamberlain  v.  New  Hampshire 
F.  Ins.  Co.,  55  N.  H.  249.  Compare 
Horn  V.  Fuller,  6  N.  H.  511. 

North  Carolina.  —  Woodcock  z'. 
Bostic,  118  N.  Car.  822.  Compare 
Draughan  v.  Bunting,  9  Ired.  L.  (N. 
Car.)  10,  and  White  v.  Hunt,  64  N. 
Car.  496. 

Vermont.  —  Arlington  v.  Hinds,  i 
D.  Chip.  (Vt.)  431;  Crampton  v.  Bal- 
lard, ID  Vt.  251;  Pangborn  v.  Saxton, 
II  Vt.  79;  Hall  V.  Huntoon,  17  Vt.  244, 
44  Am.  Dec.  332;  Corey  v.  Powers,  18 
Vt.  587;  Fugure  v.  Mutual  Soc,  46  Vt. 
362;  Davenport  v.  North-Eastern  Mut. 
L.  Assoc,  47  Vt.  528.  See  also  Tuttle 
V.  Catlin,  i  D.  Chip.  (Vt.)  366,  12  Am. 
Dec.  691;  Cummings  v.  Blaisdell,  43 
Vt.  382.  But  see  Rutland,  etc..  R.  Co. 
V.  Cole,  24  Vt.  33. 

Virginia. — Jones  v.  Thomas,  21 
Gratt.  (Va.)  loi;  Willard  v.  Worsham, 
76  Va.  392;  Ross  V.  Milne,  12  Leigh 
(Va.)  204,  37  Am.  Dec.  646. 

Wyoming.  —  McCarteney  v.  Wyo- 
ming Nat.  Bank,  i  Wyoming  387. 

United  States.  —  Woodland  v.  New- 
hall,  31  Fed.  Rep.  434  (District  of  Vir- 
ginia). 

Promise  to  Parent  for  Benefit  of  Child  No 
Exception  to  General  Rnle.  —  In  Bourne 
V.  Mason,  i  Vent.  6,  the  promise  to  a 
parent  for  the  benefit  of  his  child  was 
held  to  be  an  exception  to  the  general 
rule  that  a  third  person  could  not  sue 
upon  a  contract  for  his  benefit.  But 
this  distinction  was  subsequently  over- 
ruled. Tweddle  v,  Atkinson,  i  B.  & 
S.  393,  loi  E.  C.  L.  393.     See  also  Tut- 


tle V.  Catlin,  x  D.  Chip.  (Vt.)  366.  In 
Marston  v.  Bigelow,  150  Mass.  45,  it 
was  held  that  a  promise  made  to  a 
father  for  the  benefit  of  a  son  would 
not  support  an  action  by  the  son.  The 
case  of  Felton  v.  Dickinson,  10  Mass. 
287,  which  had  previously  been  sup- 
posed to  establish  the  existence  of  this 
exception  in  Massachusetts  (see  Mellen 
V.  Whipple,  I  Gray  (Mass.)  323;  Ex- 
change Bank  v.  Rice,  107  Mass.  37), 
was  distinguished  upon  the  ground 
that  under  th6  peculiar  facts  of  that 
case  the  son  had  an  interest  in  and  was 
a  privy  to  the  contract. 

Remedy  in  Equity.  —  A  party  bene- 
ficially interested  in  a  contract  may 
maintain  a  suit  in  equity  in  his  own 
name  to  enforce  his  rights  though  he 
is  not  a  party  to  the  instrument  creat- 
ing them.  Burlew  v.  Hillman,  16  N. 
J.  Eq.  23;  Zell's  Appeal,  iii  Pa.  St. 
532;   Davis  V.  Calloway,  30  Ind.  112. 

1,  Alabama.  —  Mason  v.  Hall,  30 
Ala.  599;  Shotwell  v.  Gilkey,  31  Ala. 
724;  Carver  v.  Eads,  65  Ala.  190; 
Huckabee  v.  May,  14  Ala.  263.  See 
also  Potts  V.  Gadsden  First  Nat.  Bank, 
102  Ala.  286;  Pugh  V.  Barnes,  108  Ala. 
167;  Burton  Lumber  Co.  v.  Wilder,  108 
Ala.  669. 

Arkansas.  —  Hecht  v.  Caughron,  46 
Ark.  132, 

California.  —  Sacramento  Lumber 
Co.  V.  Wagner,  67  Cal.  293;  Chung 
Kee  V.  Davidson,  73  Cal.  522,  102  Cal. 
188;  Buckley  v.  Gray,  no  Cal.  339, 
52  Am.  St.  Rep.  88;  Savings  Bank  v. 
Thornton,  112  Cal.  255;  Tyler  v. 
Mayre,  95  Cal.    160;    Civ.  Code  Cal., 

§  1559- 

Colorado.  —  Green  v.  Morrison,  5 
Colo.  18;  Lehow  v.  Simonton,  3  Colo. 
346;  Green  v.  Richardson,  4  Colo.  584. 

Connecticut.  —  Meech  v.  Ensign,  49 
Conn.  191,  44  Am.  Rep,  225. 

Florida.  —  Wright  z/.  Terry,  23  Fla. 
160. 

Illinois.  —  Ball  v.  Benjamin,  56  111. 
106;  Bristow  V.  Lane,  21  111.  194;  Reid 
V.  Degener,  82  111.  510;  Steele  v.  Clark, 
77  111.471;  Thompson  v.  Dearborn,  107 
111.  87;  Crandall  v.  Payne,  154  111.  627; 
Dean   v.  Walker,    107   111.  540,  47  Am. 


510 


Volume  XV. 


At  Common  Law. 


PARTIES  TO  ACTIONS. 


Flaintifis. 


tions  and    exceptions,    as  v/ill    be    seen  in  the  next    following 
subsection. 


Rep.  467;  Daub  v.  Englebach,  log  111. 
267;  Bay  V.  Williams,  112  111.  qi,  54 
Am.  Rep.  209;  Snell  v.  Ives,  85  111.  279; 
Hume  V.  Brower,  25  111.  App,  130; 
Boals  V.  Nixon,  26  111.  App.  517;  Wil- 
liamson-Stewart Paper  Co.  v.  Seaman, 
29  111.  App.  68. 

Indiana.  —  Redelsheimer  v.  Miller, 
107  Ind.  485;  Carnahan  v.  Tousey, 
93  Ind.  569;  Moore  v.  Hubbard,  15 
Ind.  App.  84;  Stevens  v.  Flannagan, 
131  Ind.  122;  Leake  v.  Ball,  116  Ind. 
214;  Davis  V.  Calloway,  30  Ind,  112,  95 
Am.  Dec.  671;  Clodfelter  v.  Hulett,  72 
Ind.  141 ;  Raymond  v.  Pritchard,  24  Ind. 
318;  Josselyn  v.  Edwards,  57  Ind.  212; 
Campbell  v.  Patterson,  58  Ind.  66; 
Carter  v.  Zenblin,  68  Ind.  436;  Fisher 
V.  Wilmoth,  68  Ind.  449. 

Iowa.  —  Johnson  v.  Collins,  14  Iowa 
63;  Johnson  v.  Knapp,  36  Iowa  616; 
Rice  V.  Savery,  22  Iowa  470;  Lamb  v. 
Tucker,  42  Iowa  118.  See  alsoGooden 
V.  Rayl,  85  Iowa  592. 

Kansas.  —  Anthony  v.  Herman,  14 
Kan.  497;  Alliance  Mut.  L.  Assur. 
See.  V.  Welch,  26  Kan.  642;  Brenner 
V.  Luth,  28  Kan.  581;  Strong  v.  Marcy, 
33  Kan.  109;  Burton  v.  Larkin,  36 
Kan.  246,  59  Am.  Rep.  541;  Hardesty 
V.  Cox,  53  Kan.  618;  Harrison  v.  Simp- 
son, 17  Kan.  508;  Floyd  v.  Ort,  20 
Kan.  162. 

Kentucky.  —  Farrow  v.  Turner,  2  A. 
K.  Marsh.  (Ky.)  495;  Paducah  Lumber 
Co.  V.  Paducah  Water  Supply  Co.,  89 
Ky.  340,  25  Am.  St.  Rep.  536;  Dodge 
V.  Moss,  82  Ky.  441;  Mize  v.  Barnes, 
78  Ky.  506;  Smith  v.  Lewis,  3  B.  Mon. 
(Ky.)  229;  Allen  v.  Thomas,  3  Mete. 
(Ky.)  198,  77  Am.  Dec.  169;  Lucas  v. 
Chamberlain,  8  B.  Mon.  (Ky.)  276. 

Louisiatia.  —  Smith  v.  Kemper,  4 
Martin  (La.)  409,  6  Am.  Dec.  708;  Ma- 
rigny  v.  Remy,  3  Martin  N.  S.  (La.)  607, 
15  Am.  Dec.  172;  New  Orleans  St. 
Joseph's  Assoc,  v.  Magnier,  16  La. 
Ann.  338;  La.  Civ.  Code,  1870,  §  1890. 
See  also  Mitchell  v.  Cooley,  5  Rob. 
(La.)  243;  Brandon  v.  Hughes,  22  La. 
Ann.  360. 

Maine.  —  Bohanan  v.  Pope,  42  Me. 
93;  Machias  Hotel  Co.  v.  Coyle,  35 
Me.  405,  58  Am.  Dec.  712.  See  also 
Lewis  V.  Sawyer,  44  Me.  337;  Maxwell 
V.  Haynes,  41  Me.  559;  Dearborn  v. 
Parks,  5  Me.  81,  17  Am.  Dec.  206; 
Coffin  V.  Bradbury,  89  Me.  476. 

Maryland.  —  Seigman  v.   Hoffacker, 


57  Md.  321;  Small  v.  Schaefer,  24  Md. 
143.  But  see  Owings  v.  Owings,  i 
Har.  &  G.  (Md.)  484. 

Minnesota.  —  Jefferson  v.  Asch,  53 
Minn.  446,  39  Am.  St.  Rep.  618;  Union 
R.  Storage  Co.  v.  McDermott,  53  Minn. 
407;  Lake  v.  Albert,  37  Minn.  453; 
Stariha  v.  Greenwood,  28  Minn. 
521;  Follansbee  v.  Johnson,  28  Minn. 
311;  Jordan  v.  White,  20  Minn.  91; 
Hawley  v.  Wilkinson,  18  Minn.  525; 
Sanders  v.  Classon,  13  Minn.  379;  Van 
Eman  v.  Stanchfield,  10  Minn.  255. 

Mississippi.  —  See  Sweatman  v.  Par- 
ker, 49  Miss.  19. 

Missouri.  —  Howsmon  v.  Trenton 
Water  Co.,  119  Mo.  304,  41  Am.  St. 
Rep.  654;  Ellis  v.  Harrison,  104  Mo. 
270;  Fitzgerald  v.  Barker,  70  Mo.  687; 
Meyer  v.  Lowell,  44  Mo.  328.  .  See  also 
Beardslee  v.  Morgner,  4  Mo.  App.  139; 
Raum  V.  Kaltwasser,  4  Mo.  App.  573; 
Rogers  v.  Gosnell,  58  Mo.  589. 

Nebraska.  —  Hare  v.  Murphy,  45 
Neb.  812;  Chicago,  etc.,  R.  Co.  v.  Bell, 
44  Neb.  44;  Lyman  i'.  Lincoln,  38  Neb. 
794;  Barnett  v.  Pratt,  37  Neb.  349; 
Shamp  V.  Meyer,  20  Neb.  223;  Fitz- 
gerald V.  McClay,  47  Neb.  8i6. 

Nevada.  —  Miliani  v.  Tognini,  19 
Nev.  135;  Ruhling  v.  Hackett,  i  Nev. 
360. 

New  Jersey.  —  Joslin  v.  New  Jersey 
Car  Spring  Co.,  36  N.J.  L.  141;  Sell  v. 
Steller,  53  N.  J.  Eq.  397;  Bennett  v. 
Merchantville  Bldg.,  etc.,  Assoc,  44 
N.  J.  Eq.  116;  Cubberly  v.  Cubberly, 
33  N.  J.  Eq.  82,  591;  Crowell  v.  St. 
Barnabas  Hospital,  27  N.  J.  Eq.  650. 

New  York.  —  Schemerhorn  v.  Van- 
derheyden,  i  Johns.  (N.  Y.)  139,  3  Am. 
Dec.  304;  Farley  v.  Cleveland,  4  Cow. 
(N.  Y.)  432.  15  Am.  Dec.  387,  affirmed 
9  Cow.  (N.  Y.)  639;  Lawrence  v.  Fox, 
20  N.  Y.  268;  Burr  v.  Beers,  24  N.  Y. 
178,  80  Am.  Dec.  327;  Garvey  v.  Jarvis, 
46  N.  Y.  312,  7  Am.  Rep.  335;  Hutch- 
ings  V.  Miner,  46  N.  Y.  460,  7  Am.  Rep. 
369;  Todd  V.  Weber,  95  N.  Y.  181,  47 
Am.  Rep.  20;  Gifford  v.  Corrigan,  117 
N.  Y.  257,  15  Am.  St.  Rep.  508;  Societa 
Italiana,  etc.,  v.  Sulzer,  138  N.  Y.  468; 
Clark  V.  Howard,  150  N.  Y.  232;  Slau- 
son  V.  Watkins,  95  N.  Y.  372;  Litch- 
field V.  Flint,  104  N.  Y.  550;  Cailleux 
V.  Hall,  I  E.  D.  Smith  (N.  Y.)  5;  Claflin 
V.  Ostrom,  54  N.  Y.  581;  Merrill  v. 
Green,  55  N.  Y.  270. 

North  Dakota.  —  See  Parlin  v.  Hall, 
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Where  the  Contract  Is  Under  Seal,  and  especially  where  it  is  a  deed 


2  N.  Dak.  473;  Comp.  Laws  Dak., 
1887,   §  3499. 

Ohio.  —  Brewer  v.  Maurer,  38  Ohio 
St.  550,  43  Am.  Rep.  436;  Thompson 
V.  Thompson,  4  Ohio  St.  333;  Trimble 
V.  Strother,  25  Ohio  St.  378;  Emmitt  v. 
Brophy,  42  Ohio  St.  82;  Society  of 
Friends  v.  Haines,  47  Ohio  St.  423; 
Laws  V.  Scales,  i  Cine.  Wkly.  L.  Bui. 
314.  See  Cincinnati,  etc.,  R.  Co.  v. 
Metropolitan  Nat.  Bank,  54  Ohio  St.  69. 

Oregon.  —  Baker  v.  Eglin,  11  Oregon 
333;    Hughes  V.  Oregon  R.,  etc.,  Co., 

11  Oregon  437;  Schneider  z/.  White,  12 
Oregon  503;  Chrisman  v.  Stale  Ins. 
Co.,  16  Oregon  289;  Parker  v.  Jeffery, 
26  Oregon  186;  Washburn  z/.  Interstate 
Invest.  Co.,  26  Oregon  436. 

Pennsylvania.  —  Bellas  v.  Fagely,  19 
Pa.  St.  273. 

Rhode  Island.  —  Urquhart  v.  Brayton, 

12  R.  I.  169;  Wood  V.  Moriarty,  15  R. 
I.  518;   Wilbur  V.  Wilbur,  17  R,  I.  295. 

South  Carolina.  —  Brown  v.  O'Brien, 
I  Rich.  L.  (S.  Car.)  268,  44  Am.  Dec. 
254;  Thompson  v.  Gordon,  3  Strobh. 
L.  (S.  Car.)  19b. 

Tennessee.  —  M'Carty  v.  Blevins,  5 
Yerg.  (Tenn.)  195,  26  Am.  Dec.  262; 
Robinson   v.   Denson,  3   Head  (Tenn.) 

397- 

Texas.  —  McCown  v,  Schrimpf,  21 
Tex.  22,  73  Am.  Dec.  221;  Stadler  v. 
Talley,  3  Tex.  App.  Civ.  Cas.,  §  472; 
Mathonican  v.  Scott,  87  Tex.  396.  See 
also  Monroe  v.  Buchanan,  27  Tex.  241. 

IVest  Virginia.  —  Johnson  v.  Mc- 
Clung,  26  W,  Va.  659. 

Wisconsin.  —  Larson  v.  Cook,  85 
Wis.  564;  Grant  v.  Diebold  Safe,  etc., 
Co.,  77  Wis.  72;  Johannes  v.  Phenix 
Ins.  Co.,  66  Wis.  50,  57  Am.  Rep.  249; 
Platte ville  v.  Hooper,  63  Wis.  3S3; 
Kollock  V.  Parcher,  52  Wis.  393;  Bas- 
sett  V.  Hughes,  43  Wis.  319;  McDowell 
V.  Laev,  35  Wis.  175;  Putney  v.  Farn- 
ham,  27  Wis.  187;  Gray  v.  McDonald, 
19  Wis.  217;  Cotterill  v.  Stevens,  10 
Wis.  422;  Winninghoff  7j.  Wittig,  64 
Wis.  180. 

United  States.  —  Hendrick  v.  Lind- 
say, 93  U.  S.  143;  Austin  V.  Seligman, 
18  Fed.  Rep.  519;  St.  Louis  Second 
Nat.  Bank  v.  Grand  Lodge,  etc.,  98  U. 
S.  123. 

Connecticut.  —  In  Meech  v.  Ensign,  49 
Conn.  191,  44  Am.  Rep.  225,  this  ques- 
tion is  examined  at  length.  The  rule 
is  laid  down  that  actions  upon  con- 
tracts must  be  brought  by  the  party 


making  the  contract  and  from  whom 
the  consideration  moved;  but  it  is  ad- 
mitted that  an  exception  exists  in 
"  those  cases  in  which  the  parties  con- 
fessedly contracted  for  the  benefit 
of  third  persons,  no&  incidentally  but 
as  the  principal  object."  The  case  of 
Dutton  V.  Pool,  I  Vent.  318,  is  com- 
mented upon  as  illustrating  the  excep- 
tion, and  it  is  said  that  that  rase  "  in 
modern  times  in  this  country  would  be 
upheld  on  the  ground  that  the  promise 
was  intended  for  the  benefit  of  the 
daughter  as  its  object."  It  is  held, 
however,  that  no  mere  incidental 
benefit  to  be  derived  by  a  third  party 
from  a  contract  is  sufficient  to  give 
him  a  right  of  action  upon  it.  See  also 
Treat  7'.  Stanton,  14  Conn.  451;  Steene 
V.  Aylesworth,  18  Conn.  244. 

In  New  York  it  is  said  that  the  rule  is 
not  to  be  extended,  but  should  be  con- 
fined to  its  original  limits.  Durnherr 
V.  Rau,  135  N.  Y.  219;  Vrooman  z-. 
Turner,  69  N.  Y.  280,  25  Am.  Rep.  195; 
.(Etna  Nat.  Bank  v.  New  York  Fourth 
Nat.  Bank,  46  N.  Y.  82,  7  Am.  Rep. 
314;  Merrill  v.  Green,  55  N.  Y.  270; 
Pardee  v.  Treat,  82  N.  Y.  385. 

Pennsylvania.  —  In  Merriman  v. 
Moore,  90  Pa.  St.  78,  it  was  laid  down 
as  a  rudimentary  principle  that  a  party 
may  sue  on  a  promise  made  on  suffi- 
cient consideration  for  his  use  and 
benefit,  though  it  be  made  to  another 
and  not  to  himself.  OV/«o-Hoff's  Ap- 
peal, 24  Pa.  St.  200;  Townsend  v. 
Long,  77  Pa.  St.  143,  18  Am.  Rep.  438; 
Justice  z\  Tallman,  86  Pa.  St.  147. 
See  also  Beers  v.  Robinson,  9  Pa.  St. 
229.  The  tendency  of  the  cour":,  how- 
ever, seems  to  be  to  confine  the  excep- 
tions to  the  general  rule  that  no  one 
can  sue  on  a  contract  to  which  he  is  not 
a  party  to  "  cases  in  which  the  third 
person,  although  not  a  party  to  the 
conlract,  may  be  fairly  said  to  be  a 
party  to  the  consideration  on  which  it 
rests;  "  as  where  the  promise  to  pay 
the  debt  of  a  third  person  rests  upon 
the  fact  that  money  or  property  is 
placed  in  the  hands  of  the  promisor  for 
that  particular  purpose.  Adams  v. 
Kuehn,  119  Pa.  St.  76.  See  to  the 
same  effect  Delp  v.  Bartholomay  Brew- 
ing Co.,  123  Pa.  St.  42;  Hostetter 
V.  Hollinger,  117  Pa.  St.  606;  Kountz  v. 
Holthouse,  85  Pa.  St.  235;  Guthrie 
V.  Kerr,  85  Pa.  St.  303;  Blymire  v. 
Boistle,    6   Watts    (Pa.)    182,    31    Am. 
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inter  partes}  the  reasons  against  allowing  a  third  person  to  sue 
upon  a  stipulation  therein  for  his  benefit  are  specially  cogent,  and 
it  has  frequently  been  held  that  upon  such  contracts,  at  all 
events,  the  action  must  be  brought  in  the  name  of  the  cove- 
nantee.* But  in  some  jurisdictions  no  distinction  is  recognized 
between  sealed  and  unsealed  contracts,  and  in  either  case  a  third 
person  may  sue  in  his  own  name  if  he  is  otherwise  within  the 
rule  permitting  such  actions.' 


Dec.  458;  Torrens  v.  Campbell,  74  Pa, 
St.  470;  Freeman  v.  Pennsylvania  R. 
Co.,  173  Pa.  St.  274;  Mississippi  Cent. 
R.  Co.  V.  Southern  R.  Assoc,  8  Phila. 
(Pa.)  107.  See  also  Brown  r.  German- 
American  Title,  etc.,  Co.,  174   Pa.   St. 

455- 

Where  a  creditor  promises  to  pay  the 
debts  of  his  debtor  to  other  creditors, 
and  no  fund  is  created  out  of  which 
such  debts  can  be  paid,  the  latter,  not 
being  parties  to  the  agreement,  cannot 
sue  upon  such  promise.  Adams  v. 
Kuehn,  rig  Pa.  St.  76. 

1.  Deeds  Inter  Partes.  —  Smith  v. 
Emery,  12  N.  J.  L.  53;  Montague  v. 
Smith,  13  Mass.  404;  Spencer  v.  Field, 
10  Wend.  (N.  Y.)  87;  Tylee  v.  M'Lean, 
10  Wend.  (N.  Y.)  374;  Scudamore  v. 
Vandenstone,  2  Co.  Inst.  673;  Storer 
V.  Gordon,  3  M.  &  S.  323;  Barford  v. 
Stuckey,  2  Brod.  &  B.  333,  6  E.  C.  L. 
170. 

In  Ross  V.  Milne,  12  Leigh  (Va.)  204, 
37  Am.  Dec.  646,  it  was  held  that 
upon  an  indenture  between  S.  and  R. 
wherein  R.  covenants  to  pay  money  to 
M.,  a  daughter  of  S.,  M.  cannot  main- 
lain  either  covenant  for  a  breach  or 
debt  for  the  money. 

2.  Massachusetts.  —  Coffin  v.  Adams, 
131  Mass.  136;  Mellen  v.  Whipple,  i 
Gray  (Mass.)  317;  Prentice  v.  Brim- 
hall,  123  Mass.  291;  U.  S.  Mortgage 
Co.  V.  Hill,  C.  C.  U.  S.  Dist.  (Mass.) 
May  teim  1879,  <^it^d  in  CoflSn  v. 
Adams,  131  Mass.  136;  Saunders 
V.  Saunders,  154  Mass.  337;  Millard  v. 
Baldwin,  3  Gray  (Mass.)  484;  Hall 
V.  Marston,  17  Mass.  575. 

New  Hampshire,  —  Chamberlain  v. 
New  Hampshire  F.  Ins.  Co.,  55  N.  H. 
261.  ^ 

New  Jersey.  —  Smith  v.  Emery,  12 
N.  J.  L.  53;  National  Union  Bank  v. 
Segur,  39  N.  J.  L.  173;  Crowell  v.  St. 
Barnabas  Hospital,  27  N.  J.  Eq.  650. 

Pennsylvania.  —  Mississippi  Cent.  R. 
Co.  V.  Southern  R.  Assoc,  8  Phila. 
(Pa.)  108;  De  BoUe  v.  Pennsylvania 
Ins.  Co.,  4  Whart.  (Pa.)  68. 


Tennessee.  —  McAlister  r.  Marberry, 
4  Humph.  (Tenn.)  426. 

Vermotit.  —  Fairchild  v.  North  East- 
ern Mut.  L.  Ins.  Assoc,  51  Vt.  613. 

Virginia. — Jones  v.  Thomas,  21 
Gratt.  (Va.)  loi;  Ross  v.  Milne,  12 
Leigh  (Va.)  209,  37  Am.  Dec.  646. 

Wyoming.  -^  McCarteney  v.  State 
Nat.  Bank,  i  Wyoming  382. 

United  States.  —  St.  Louis  Second 
Nat.  Bank  v.  Grand  Lodge,  etc.,  98  U. 
S.  123. 

In  Illinois  it  was  held  in  Harms  v. 
McCormick,  132  111.  104,  reversing  30 
111.  App.  125,  that  the  rule  that  a  third 
party  may  sue  on  a  contract  made  for 
his  benefit  does  not  extend  to  agree- 
ments under  seal,  since  Rev.  Stat.  111., 
c.  no,  §  16,  providing  that  instruments 
under  seal  may  be  sued  on  as  if  they 
were  unsealed,  did  not  purport  to  abol- 
ish all  distinctions  between  sealed  and 
unsealed  instruments  nor  to  give  a 
right  of  action  whsre  none  previously 
existed.  The  observations  to  the  con- 
trary in  Dean  v.  Walker,  107  111.  540, 
were  pronounced  obiter.  See  also  Grid- 
ley  v.  Bayless,  43  111.  App.  503. 

3,  Dean  -j.  Walker,  107  111.  540,  47  Am. 
Rep.  467;  Hume  v.  Brower,  25  111.  App. 
130;  Rogers  v.  Gosnell,  51  Mo.  466; 
Coster  z/.  Albany,  43  N.  Y.  399;  Ricard 
V.  Sanderson,  41  N.  Y.  179;  Van  Schaick 
V.  Third  Ave.  R.  Co.,  38  N.  Y.  346; 
Riordan  v.  First  Presbyterian  Church, 
7  Misc  Rep.  (N.  Y.  C.  PI.)  744;  Sim- 
son  V.  Brown,  68  N.  Y.  360;  Dunning 
V.  Leavitt,  85  N.  Y.  39;  Emmitl  v. 
Brophy,  42  Ohio  St.  82;  Hughes  v.  Ore- 
gon R.,  etc.,  Co.,  II  Oregon  437;  Mc- 
Dowell V.  Laev,  35  Wis.  171 ;  Bassett  v. 
Hughes,  43  Wis.  319. 

"  The  old  authorities  maintain  that 
this  can  only  be  done  on  contracts  not 
under  seal.  This  distinction  was  no- 
ticed by  Judge  Scott  in  Robbins  v. 
Ayres,  10  Mo.  538.  But  that  was  a 
suit  on  a  simple  contract,  and  the  ques- 
tion was  not  properly  before  the  court, 
and  what  he  said  must  be  looked  upon 
as  obiter  dicta.     By  recent  decisions  in 
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(b)  Exceptions  and  Qualifications.  —  Even  in  jurisdictions  where  it 
is  the  general  rule  that  a  stranger  for  whose  benefit  a  contract 
is  made  cannot  sue  in  his  own  name  for  its  breach,  and  of  course  in 
those  jurisdictions  where  the  contrary  rule  prevails,  it  seems  that 
if  money  or  other  property  comes  into  the  promisor's  hands 
under  a  contract  for  the  use  of  the  third  person,  the  law  will 
imply  or  create  a  contract  between  him  and  the  third  person  upon 
which  the  latter  may  sue ;  *  and  if  the  contract  amounts  to  a 
declaration  of  trust  in  favor  of  the  third  person,  he  may  have  the 


New  York,  it  is  laid  down  that  no  such 
distinction  exists.  Van  Schaick  -j.  Third 
Ave.  R.  Co.,  38  N.  Y.  346;  Ricard 
V.  Sanderson,  41  N.  Y.  179;  Coster 
V.  Albany,  43  N.  Y.  399;  Lawrence  v. 
Fox,  20  N.  Y.  268.  I  see  no  good  rea- 
son for  keeping  up  this  sort  of  distinc- 
tion between  contracts  under  seal  and 
not  under  seal.  If  the  covenant  is 
made  for  the  benefit  of  a  third  person, 
why  is  he  not  a  party  to  it  so  as  to 
maintain  an  action  in  his  own  name?  " 
Rogers  v.  Gosnell,  51  Mo.  466. 

When  Third  Person  Furnishes  Consider- 
ation. —  Where  a  promise  under  seal  is 
to  one  person  for  the  benefit  of  a  third 
person  who  furnishes  the  considera- 
tion, such  third  person  may  maintain 
an  action  thereon.  Felton  v.  Dickinson, 
10  Mass.  287.  See  also  Ward  v.  Evans,  2 
Ld.  Raym.  928;  Israel  v.  Douglas,  i  H. 
Bl.  239;  Weston  v.  Barker,  I2  Johns. 
(N.  Y.)  276;  Johnson  v.  McClung,  26 
W.  Va.  659. 

1.  Iowa.  —  Davis  v.  Clinton  Water 
Works  Co.,  54  Iowa  60. 

Maryland.  —  Owings  v.  Owings,  i 
Har.  &  G.  (Md.)  484. 

Massachusetts. — Arnold  v.  Lyman, 
17  Mass.  400;  Mellen  v.  Whipple,  i 
Gray  (Mass.)  317;  Carnegie  v.  Mor- 
rison, 2  Met.  (Mass.)  381 ;  Frost  v.  Gage, 
I  Allen  (Mass.)  262;    Hall   v.  Marston, 

17  Mass.  575;  Putnam  v.  Field,  103 
Mass.  556;  Exchange  Bank  v.  Rice, 
107  Mass.  37,  9  Am.  Rep.  i. 

New  Hampshire.  —  Warren  -■.  Batch- 
elder,  16  N.  H.  580;  Lang  v.  Henry, 
54  N.  H.  57. 

North  Carolina.  — White  v.  Hunt,  64 
N.  Car.  496;  Draughan  v.  Bunting,  9 
Ired.  L.  (N.  Car.)  10. 

Pennsylvania.  —  Vincent  v.   Watson, 

18  Pa.  St.  96;  Beers  v.  Robinson,  9  Pa. 
St.  229;  Blymire  v.  Boistle,  6  Watts 
(Pa.)  182;  Sharpless  v.  Welsh,  4  Dall, 
(Pa.)  279;  Nesmith  v.  Prum,  8  W.  & 
S.  (Pa.)  9;  U.  S.  V.  Vaughan,  3  Binn. 
(Pa.)  400;  Mississippi  Cent.  R.  Co.  v. 
Southern  R.  Assoc,  8  Phila.  (Pa.)  107; 


Freeman  v.  Pennsylvania  R.  Co.,  3  Pa. 
Dist.  Rep.  733;  Grim  v.  Thomas  Iron 
Co.,  115  Pa.  St.  611;  Watson  v.  Baga- 
ley,  12  Pa.  St.  167. 

Vermont.  —  Crampton  v.  Ballard,  10 
Vt.  251;  Pangborn  v.  Saxton,  11  Vt. 
79;  Phelps  V.  Conant,  30  Vt.  277. 

Virginia.  —  Ross  v.  Milne,  12  Leigh 
(Va.)  204,  37  Am.  Dec.  646;  Jones  v. 
Thomas,  21  Gratt.  (Va.)  loi. 

United  States.  —  St.  Louis  Second 
Nat.  Bank  v.  Grand  Lodge,  etc.,  98  U. 
S.  123;  Corser  v.  Craig,  i  Wash.  (U. 
S.)  424. 

England.  —  Lilly  v.  Hays,  5  Ad.  & 
El.  548,  31  E.  C.  L.  396. 

A  defendant  cannot  withhold  .prop- 
erty of  the  plaintiff  merely  because  he 
received  it  from  a  third  person.  Hos- 
tetter  v.  Hollinger,  117  Pa.  St.  606. 

Cases  Not  Within  Exception.  —  This 
exception  does  not  cover  the  case  of  a 
promise  made  upon  valuable  considera- 
tion by  a  third  person  to  a  debtor  to 
pay  all  the  latter's  debts,  without  any 
specification  of  the  names  or  number 
of  his  creditors,  or  of  the  amount  of 
their  demands.  Dow  v.  Clark,  7  Gray 
(Mass  )  198. 

In  Borden  v.  Boardman,  157  Mass. 
410,  the  facts  were  that  A.,  a  con- 
tractor, agreed  to  erect  a  house  for  the 
defendant.  A.  procured  the  plaintiff 
to  do  certain  work  in  connection  with 
the  building,  and  upon  a  partial  settle- 
ment between  A.  and  the  defendant  it 
was  agreed  that  the  defendant  should 
retain  the  money  due  from  A.  to  the 
plaintiff  and  should  pay  it  to  the  plain- 
tiff. Subsequently  A.  abandoned  the 
contract,  and  upon  the  refusal  of  the 
defendant  to  pay  over  the  money  to 
the  plaintiff  this  action  was  brought.  It 
was  held  by  the  court,  applying  the 
general  rule,  that  the  plaintiff  was  not 
entitled  to  recover. 

Exception  Only  Apparent.  —  This  class 
of  cases  is  not  really  an  exception  to 
the  general  rule,  as  the  action  is  not 
upon  the  original  express  contract,  but 
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remedies  of  any  other  cestui  que  trust,  although  he  cannot  sue  at 
law  upon  the  contract.*  On  the  other  hand,  the  doctrine  that  a 
third  person  may  sue  upon  a  contract  made  for  his  benefit  is 
sometimes  confined  to  cases  where  the  performance  of  the  con- 
tract by  the  promisor  will  discharge  ^n  obligation  owing  by  the 
promisee  to  the  third  person.*  But  this  is  not  altogether  free 
from  doubt,  and  indeed  the  very  case  here  supposed  has  been 
said  to  be  one  of  the  cases  where  the  promisee  alone  can  sue.' 
Incidental  Benefit  to  Third  Persons.  —  It  is  reasonably  clear,  however, 


upon  the  new  implied  contract.  St. 
Louis  Second  Nat.  Bank  v.  Grand 
Lodge,  etc.,  98  U.  S.  124. 

1.  Gandy  v.  Gandy,  30  Ch.  Div.  67; 
In  re  Flavell,  25  Ch.  Div.  89;  Colyear 
V.  Mulgrave,  2  Keen  81;  Gale  v.  Gale, 
t  Ch.  Div.  144;  Moot  V.  Gibson,  21 
Ont.  Rep.  248. 

In  the  Absence  of  an  Agreement  Creat- 
ing a  Tmst  the  rule  in  equity  is  the 
same  as  the  rule  at  law.  In  re  Rother- 
ham  Alum,  etc.,  Co.,  25  Ch.  Div. 
103. 

2.  Jefferson  v.  Asch,  53  Minn.  446; 
Union  R.  Storage  Co.  v.  McDermott. 
53  Minn.  407;  Garnsey  v.  Rogers,  47 
N.  Y.  233,  7  Am.  Rep.  440;  Vrooman 
V.  Turner,  69  N.  Y.  280,  25  Am.  Rep. 
195;  Townsend  v.  Rackham,  143  N.  Y. 
516;  Durnherr  v.  Rau,  135  N.  Y.  222. 

3.  Promise  to  Discharge  Obligation  of 
Another.  —  In  Mississippi  Cent.  R.  Co. 
z/.  Southern  R.  Assoc,  8  Phila.  (Pa.) 
107,  where  the  authorities  upon  the 
general  question  under  consideration 
are  ably  and  elaborately  reviewed,  the 
court  said:  "  In  Blymire  v.  Boistle,  6 
Watts  (Pa.)  182,  Mr.  Justice  Sergeant 
examines  the  authorities  with  his  usual 
accuracy  and  discrimination,  and  states 
that  although  they  are  not  all  reconcil- 
able with  each  other,  they  seem  to 
warrant  this  distinction,  that  if  one  pay 
money  to  another  for  the  use  of  a 
third  person,  or,  having  money  belong- 
ing to  another,  agree  with  that  other 
party  to  pay  it  to  a  third,  action  lies  by 
the  person  beneficially  interested.  But 
when  the  contract  is  for  the  benefit  of 
the  contracting  party,  and  the  third 
person  is  a  stranger  to  the  contract  and 
consideration,  the  action  must  be  by 
the  promisee.  In  further  illustration 
of  this  distinction  he  adds:  '  Where  one 
person  contracts  with  another  to  pay 
money  to  a  third,  or  to  deliver  over 
some  valuable  thing,  and  such  third 
party  is  thus  the  only  party  interested, 
he  ought  to  possess  the  right  to  release 
the  demand  or  recover  it  by  action. 


But  where  a  debt  already  exists  from 
one  person  to  another,  a  promise  by  a 
third  person  to  pay  such  debt  being  for 
the  benefit  of  the  original  debtor  and 
to  relieve  him  from  the  payment  of  it, 
he  ought  to  have  a  right  of  action 
against  the  promisor  for  his  own  in- 
demnity,  and  if  the  promisor  were  also 
liable  to  the  original  creditor  he  would 
be  subject  to  two  separate  actions  at 
the  same  time  for  the  same  debt,  which 
would  be  inconvenient  and  might  lead 
to  injustice.'  The  distinction  taken  in 
this  case  has  been  since  recognized  and 
applied.  Especially  Ramsdale  -v.  Hor- 
ton,  3  Pa.  St.  330,  is  very  marked.  A, 
being  the  debtor  of  B,  at  his  request 
promised  to  pay  the  amount  of  his  in- 
debtedness to  C,  who  was  a  creditor  of 

B.  C  cannot  sue  A  unless  he  has  ac- 
cepted him  as  a  debtor  in  lieu  of  B. 
In  a  short  per  curiam  is  is  said:  '  In 
Blymire  v.  Boistle  it  was  held  that  the 
original  debtor  must  have  the  means  of 
enforcing  a  promise  for  the  exoneration 
of  himself,  and  that  as  both  debtor  and 
creditor  cannot  sue  on  it,  he  alone 
may.'  So  in  Finney  v.  Finney,  16  Pa. 
St.  380,  the  want  of  privity  in  a  similar 
instance  was  relied  on,  and  defeated 
the  action  on  the  authority  of  the  same 
case.  In  Campbell  v.  Lacock,  40  Pa. 
St.  448,  A,  one  of  two  partners,  sold 
out  to  the  other,  B,  who  agreed  to  pay 
the  debts,  and  gave  C  as  his  surety. 
It  was  held  that  a  creditor  of  the  firm 
could  not  sue  C,  though  if  he  could 
have  sued  B  on  the  contract,  it  is  not 
easy  to  see  why  he  could  not  also  sue 

C.  That  case  recognizes  and  is  based 
on  the  distinction  taken  in  Blymire  v. 
Boistle,  as  does  also  the  still  more  re- 
cent decision  in  Robertson  v.  Reed,  47 
Pa.  St.  115."  See  also  Freeman  v. 
Pennsylvania  R.  Co.,  3  Pa.  Dist.  Rep. 
735,  and  Adams  v.  Keuhn,  119  Pa.  St. 
84,  wherein  this  distinction  was  reit- 
erated and  approved.  This  view  was 
also  expressed  in  St.  Louis  Second  Nat. 
Bank  v.  Grand  Lodge,  etc.,  98  U.  S.  124 
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that  where  the  contract  was  entered  into  primarily  for  the  benefit 
of  the  parties  thereto,  the  mere  fact  that  a  third  person  would 
derive  an  incidental  benefit  from  its  performance  will  not  entitle 
him  to  sue  for  a  breach  thereof.*     It  is  indispensable  to  a  bene- 


1.  California.  —  Chung  Kee  v.  David- 
son, 73  Cal.  522. 

Connecticut.  —  Meech  v.  Ensign,  49 
Conn,  igi,  44  Am.  Rep.  225. 

Florida.  —  Wright  v.  Terry,  23  Fla. 
160.  , 

Iowa.  —  Davis  v.  Clinton  Water 
Works  Co.,  54  Iowa  60. 

JVew  York.  —  Durnherr  v.  Rau.  135 
N.  Y.  222;  Lake  Ontario  Shore  R.  Co. 
V.  Curtiss,  80  N.  Y.  219;  Garnsey  v. 
Rogers,  47  N.  Y.  233,  7  Am.  Rep.  440; 
Vrooman  v.  Turner,  69  N.  Y.  280,  25 
Am.  Rep.  195;  Simson  v.  Brown,  58 
N.  Y.  355;   Wheat  v.  Rice,  97  N.  Y.  296. 

Pennsylvania.  —  Blymire  v.  Boistle, 
6  Watts  (Pa.)  182;  Mississippi  Cent.  R. 
Co.  V.  Southern  R.  Assoc,  8  Phila. 
(Pa.)  109  [distinguishing  Hind  v.  Hold- 
ship,  2  Watts  (Pa.)  106];  Freeman  v. 
Pennsylvania  R.  Co.,  3  Pa.  Dist.  Rep. 
733;  Torrens  v.  Campbell,  74  Pa.  St. 
470;  Campbell  v.  Lacock,  40  Pa. 
St.  448;  Robertson  v.  Reed,  47  Pa.  St. 
115;    Kountz  V.  Holthouse,  85   Pa.   St. 

235. 

Vermont.  —  Crampton  v.  Ballard,  10 
Vt.  251. 

What  Benefit  Is  Sofficient  to  Support 
Action.  —  "  It  is  by  no  means  a  univer- 
sal rule  that  a  person  may  sue  upon  a 
contract  made  for  his  benefit  to  which 
be  was  not  a  party.  Hendrick  v.  Lind- 
say, 93  U.  S.  143;  St.  Louis  Second 
Nat.  Bank  v.  Grand  Lodge,  etc.,  98  U. 
S.  123;  Keller  v.  Ashford,  133  U.  S. 
610;  Cragin  v.  Lovell,  rog  U.  S.  194; 
Willard  v.  Wood,  135  U.  S.  309.  No 
case  has  gone  so  far  as  to  hold  that 
where  the  person  for  whose  benefit  the 
contract  is  made  has  himself  or  by  his 
privy  in  estate  entered  into  a  contract 
inconsistent  with  this,  he  may  repudi- 
ate such  prior  contract,  and  claim  the 
benefit  of  the  second  simply  because  it 
has  become  for  his  interest  to  do  so. 
We  know  of  no  principle  which  author- 
izes one  party  to  an  agreement  to  vary 
it,  even  against  his  own  interest,  with- 
out the  consent  of  the  other.  As  ob- 
served by  the  Court  of  Appeals  of  New 
York,  in  Simson  v.  Brown,  68  N.  Y.  355; 
•  It  is  not  every  promise  made  by  one 
to  another,  from  the  performance  of 
which  a  benefit  may  inure  to  a  third, 
which  gives  a  right  of  action  to  such 
third  person,  he  being  neither  privy  to 


the  contract  nor  to  the  consideration. 
The  contract  must  be  made  for  his 
benefit  as  its  object  and  he  must  be 
the  party  intended  to  be  benefited.'  " 
Constable  v.  National  Steamship  Co., 
154  U.  S.  73  [citing  St.  Louis  Second  Nat. 
Bank  v.  Grand  Lodge,  etc.,  98  U.  S. 
123;  Garnsey  v.  Rogers,  47  N.  Y.  233]. 
See  also  to  the  same  effect,  Sayward  v. 
Dexter,  72  Fed.  Rep.  765  [citing  St. 
Louis  Second  Nat.  Bank  v.  Grand 
Lodge,  etc.,  98  U.  S.  123;  Wright  v. 
Terry,  23  Fla.  160;  Burton  v.  Larkin, 
36  Kan.  246;  Chung  Kee  v.  Davidson, 
73  Cal.  522;  Lake  Ontario  Shore  R. 
Co.  V.  Curtiss,  80  N.  Y_.  219;  Vrooman- 
V.  Turner,  69  N.  Y.  280;  Greenwood  v. 
Sheldon,  31  Minn.  254;  Austin  v.  Selig- 
man,  18  Fed.  Rep.  520]. 

"  The  general  rule  applicable  to  the 
parties  before  us,  and  the  instrument 
signed  by  the  defendant,  is  that  when 
two  persons,  for  a  consideration  suffi- 
cient as  between  themselves,  covenant 
to  do  some  act  which  if  done  would  in. 
cidentally  result  in  the  benefit  of  a 
mere  stranger,  that  stranger  has  not 
the  right  to  enforce  the  covenant,  al- 
though one  of  the  contracting  parties 
might  enforce  it  as  against  the  other. 
As  to  the  plaintiff  the  contract  is  purely 
voluntary,  and  without  consideration." 
Lake  Ontario  Shore  R.  Co.  v.  Curtiss, 
80  N.  Y.  219. 

In  Austin  v.  Seligman,  18  Fed.  Rep. 
519,  the  court  said  that  the  result  of 
the  better-considered  decisions  in  this 
country  is  that  a  third  person  may  en- 
force a  contract  made  by  others  for  his 
benefit,  whenever  it  is  manifest  from 
the  nature  or  terms  of  the  agreement 
that  the  parties  intended  to  treat  him 
as  the  one  primarily  interested.  In 
this  case  the  plaintiff  was  held  not  en- 
titled to  sue,  because  the  contract  was 
not  made  for  his  benefit  as  its  ol  ject. 
The  rule  is  not  so  far  extended  as  to 
give  a  third  person  a  right  to  sue  upon 
a  contract  which  only  indirectly  01 
incidentally  benefits  him.  Burton  v. 
Larkin,  36  Kan.  246. 

"  It  is  not  necessary  that  the  parties 
for  whose  benefit  the  contract  has  been 
made  should  be  named  in  the  contract. 
It  must  appear,  however,  by  the  direct 
terms  of  the  contract,  that  it  was  made 
for  the  benefit  of  such  parties.     It  can- 
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ficiary's  right  of  action  that  the  contract  appear  to  have  been  for 
his  benefit.' 

Where  a  Contract  Is  Expressly  Made  for  the  Benefit  of  a  Third  Person,  it  is 
not  essential  to  his  right  of  action  thereon  that  he  be  expressly 
named  in  the  contract,'-*  or  that  he  be  privy  thereto.^ 

Under  Modem  Codes  and  Practice  Acts  providing  that  actions  shall  be 
brought  by  the  real  party  in  interest,  the  person  for  whose  bene- 
fit the  contract  was  made  is  usually  deemed  the  person  really 
interested,  and  hence  entitled  to  sue,  though  under  other  provi- 
sions of  the  statutes  the  person  in  whose  name  the  contract  was 
made  is  usually  also  entitled  to  sue.^ 

c.  Actions  Ex  Delicto  —  (i)  General  Rule.  —  An  action  for 
a  tort  must  in  general  be  brought  in  the  name  of  the  person 
whose  legal  right  has  been  infringed.' 


not  be  implied  from  the  fact  that  the 
contract  would,  if  carried  out  between 
the  parlies  to  it,  operate  incidentally  to 
their  benefit."  Chung  Kee  v.  David- 
son, 73  Cal.  525. 

1.  Chung  Kee  v.  Davidson,  73  Cal. 
522;  Riordan  v.  First  Presbyterian 
Church,  6  Misc.  Rep.  (N.  Y.  C.  PI.)  84; 
Garnsey  v.  Rogers,  47  N.  Y.  233;  Lyth 
Z-.  Kingston,  14  N.  Y.  App.  Div.  11 ; 
Beveridge  v.  New  York  El.  R.  Co.,  112 
N.  Y.  2;  Simson  v.  Brown,  68  N.  Y. 
355;  American  Exch.  Nat.  Bank  v. 
Northern  Pac.  R.  Co.,  76  Fed.  Rep. 
130. 

2.  Chung  Kee  v.  Davidson,  73  Cal. 
522;   Coster  V.  Albany,  43  N.  Y.  399. 

Name  of  Beneficiary  Need  Not  Be  Given. 
—  The  name  of  the  person  to  be  bene- 
fited by  the  contract  need  not  be  given 
if  he  is  otherwise  sufficiently  described 
or  designated.  He  may  be  one  of  a 
class  of  persons,  if  the  class  is  suffi- 
ciently described  or  designated.  In 
any  case  where  the  person  to  be  bene- 
fited is  in  any  manner  sufficiently  de- 
scribed or  designated,  he  may  sue  upon 
the  contract.  Burton  v.  Larkin,  36 
Kan.  246. 

3.  Sacramento  Lumber  Co.  v.  Wag- 
ner, 67  Cal.  293;  Stevens  v.  Flannagan, 
131  Ind.  122;  Beardslee  v.  Morgner,  4 
Mo.  App.  139;  Barbaro  v.  Occidental 
Grove  No.  16,  4  Mo.  App.  429;  Coster 
V.  Albany,  43  N.  Y.  399;  Secor  v.  Lord, 
3  Keye5(N.  Y.)  525. 

Beneficiary's  Ignorance  of  Contract 
When  Made.  —  A  promise  by  one  per- 
son for  the  benefit  of  another  will  sus- 
tain an  action  by  that  other,  and  this 
although  the  debt  which  the  one  prom- 
ised to  pay  be  not  then  in  existence, 
and  although  at  the  time  of  the  prom- 


ise the  beneficiary  be  not  identified, 
and  although  the  person  claiming  the 
benefit  of  the  promise  did  not  know  of 
it  when  his  claim  against  the  promisee 
accrued.  Riordan  z^.  First  Presbyterian 
Church,  6  Misc.  Rep.  (N.  Y.  C.  PI.) 
84.  See  also,  to  the  same  effect,  Law- 
rence V.  Fox,  20  N.  Y.  268;  Meyer  v. 
Lowell,  44  Mo.  328. 

4.  See  infra,  VI.  i.  a.  (2)  (c)  Third 
Person  for  Whose  Benefit  Contract  Was 
Made;  also  infra,  VI.  I.  b.  (5)  Persons 
with  Whom  or  in  Whose  Name  a  Con- 
tract Is  Made. 

By  Statute  in  West  Virginia  it  is  pro- 
vided that  "  if  a  covenant  or  promise 
be  made  for  the  sole  benefit  of  a  per- 
son with  whom  it  is  not  made,  or  with 
whom  it  is  made  jointly  with  others, 
such  person  may  maintain,  in  his  own 
name,  any  action  thereon  which  he 
might  maintain  in  case  it  had  been 
made  with  him  only,  and  the  considera- 
tion had  moved  from  him  to  the  party 
making  such  covenant  or  promise." 
Code  W.  Va.,  1868,  c.  7i,§2.  In  John- 
son V.  McClung,  26  W.  Va.  659,  it  was 
held  that  this  statute  has  no  applica- 
tion to  a  contract  equally  for  the  bene- 
fit of  several  and  not  for  the  sole  benefit 
of  any  one.  The  specific  point  ruled 
was  that  a  contract  of  partnership,  un- 
der seal,  by  which  incoming  partners 
assumed  a  share  of  the  indebtedness  of 
the  old  firm,  would  not  support  an  ac- 
tion by  the  creditors  whose  debts  were 
assumed.  The  court  cited,  as  the  only 
cases  wherein  the  statute  had  been  con- 
sidered, Nutter  V.  Sydenstricker,  11  W. 
Va.  535,  and  Jones  z/.  Thomas,  21  Gratt. 
(Va.)  96. 

6.  See  supra,  IV.  I.  a.  (i)  Legal  In- 
terest of  Plaintiff  .     See  also  Boardman 
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(2)  Injuries  to  Person  or  Character  —  (a)  Generally.  —  Where  a 
tort  results  in  an  injury  to  the  person,  as  where  one  is  assaulted, 
falsely  imprisoned,  or  the  like,  the  person  injured  may  of  course 
maintain  as  plaintiff  an  action  to  recover  the  damages  he  has 
suffered,*  and  for  the  immediate  wrong  and  damage  he  is  the 
only  one  who  can  maintain  an  action.**  Likewise  it  is  a  general 
if  not  an  invariable  rule  that  the  only  person  who  can  sue  for  a 
libel  or  slander  is  the  person  with  reference  to  whom  the  libel  was 
written  or  the  slander  uttered.^ 

(b)  Per  Quod  Actions.  —  For  an  injury  to  a  wife,  a  child,  or  a  serv- 
ant, the  husband,  father,  or  master,  as  the  case  may  be,  may  sue 
alone,  the  action  being  founded  on  the  damage  suffered  by  him 
in  the  loss  of  services  to  which  he  is  legally  entitled.*  Ordinarily 
the  person  directly  injured  may  also  sue  under  the  general  rule 
just  explained.*  But  the  wife,  child,  or  servant,  having  no  legal 
interest  in  the  person  or  property  of  the  husband,  the  parent,  or 
the  master,  cannot  maintain  an  action  for  an  injury  to  them.® 


V.  Beckwith,  18  Iowa  292;  Dungan  -v. 
Mutual  Ben.  L.  Ins.  Co.,  38  Md.  242; 
Day  V.  Whitney,  i  Pick.  (Mass.)  503; 
Holly  V.  Huggeford,  8  Pick.  (Mass.)  73; 
Mclnnis  v.  Wiscassett  Mills,  (Miss.  1895) 
17  So.  Rep.  605;  Mayall  v.  Boston,  etc., 
R.  Co.,  19  N.  H.  122;  Chase  v.  Chase, 
I  Paige  (N.  Y.)  198;  Carter  v.  Jarvis,  9 
Johns.  (N.  Y.)  143;  State  v.  Bradish,  34 
Vt.  419;  Watts  V.  Southern  Bell  Tele- 
phone, etc.,  Co.,  66  Fed.  Rep.  453; 
Sevier  v.  HoUiday,  Hemp^t.  (U.  S.)  160. 

"  The  General  Eule  is  that-  the  action 
should  be  brought  in  the  name  of  the 
party  whose  legal  right  has  been 
affected  against  the  party  who  commit- 
ted or  caused  the  injury,  or  by  or 
against  his  personal  representative, 
and  therefore  a  correct  knowledge  of 
legal  rights  and  of  wrongs  remediable 
at  law  will  in  general  direct  by  and 
against  whom  an  action  should  be 
brought."  I  Chitty  on  Pleadings  i. 
See  also  p.  69.  This  general  principle 
is  equally  applicable  to  actions  under 
modern  codes  and  practice  acts.  See 
generally  infra,  VI.  I.  a.  (3)  In  Actions 
Ex  Delicto. 

A  receiver  of  partnership  effects  can- 
not maintain  an  action  of  trover  in  his 
own  name  against  a  person  who  had 
converted  assets  of  the  firm  before  his 
appointment;  he  must  sue  in  the  name 
of  the  firm,  in  whom  was  the  legal 
right  of  action.  Yeager  v.  Wallace,  44 
Pa.  St.  294. 

A  Person  Having  Merely  an  Equitable 
Interest  cannot  in  general  sue  in  a 
common-law  court   against   either  his 


trustee  or  a  third  person,     i  Chitty  on 
Pleadings  68. 

1.  Dicey  on  Parties  330.  This  propo- 
sition is  elementary.  It  goes  to  the 
very  foundation  of  the  common  law. 
Ubi  jus,  ibi  remedium. 

2.  Dicey  on  Parties  331. 

An  action  for  an  injury  to  the  abso- 
lute rights  of  persons,  as  for  assault, 
etc.,  can  be  brought  only  in  the  name 
of  the  party  immediately  injured,  and 
if  he  dies  the  remedy  determines,  i 
Chitty  on  Pleadings  69. 

3.  Dicey  on  Parties  331.  See  also 
generally  article  Libel  and  Slander, 
vol.  13,  p.  26. 

4.  I  Chitty  on  Pleadings  69,  For  a 
full  discussion  of  this  subject  and  an 
exhaustive  collection  of  the  authorities, 
see  articles  Husband  and  Wife,  vol. 
10,  p.  199  et  seq.;  Master  and  Serv- 
ant, vol.  13,  p.  891;  Parent  and 
Child,  ante,  p.  450. 

5.  Edmonson  v.  Machell,  2  T.  R.  4; 
Savill  V.  Kirby,  10  Mod.  386. 

Beason  for  Bnle.  —  The  one  act  gives 
a  separate  right  of  action  to  different 
persons  simply  because  it  has  interfered 
with  the  separate  rights  of  different 
persons;  i.  e.,  with  the  right  of  the  wife, 
child,  or  servant  not  to  be  injured,  and 
the  right  of  the  husband,  parent,  or 
master  not  to  be  deprived  of  their  serv- 
ices. 

6.  I  Chitty  on  Pleadings  70  [citing  3 
Black.  Com.  143;  Russel  v.  Corne,  i 
Salk.  119]. 

Statutes  have  very  generally  con- 
ferred a  right  of  action  upon  a  wife  or 
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(3)  Injuries  to  Real  Property.  —  For  Injury  to  the  Immediate  Enjoy- 
ment or  PosBession  of  land  or  other  real  property,  the  proper  party 
plaintiff  is  the  person  who  has  possession  at  the  time  when  the 
injury  was  committed,  and  no  one  else  can  sue  merely  for  such 
an  interference.* 

For  Any  Permanent  Injury  to  the  value  of  land  or  other  real  prop- 
erty, that  is,  for  any  act  which  interferes  with  the  future  enjoy- 
ment of  or  title  to  such  property,  an  action  may  be  brought  by 
any  person  entitled  to  a  future  estate  in  it,  i.  e.,  by  a  reversioner 
or  remainderman,  to  recover  the  damages  suffered  by  him.* 


child  for  wrongfully  causing  the  death 
of  the  husband  or  parent.  See  article 
Death  by  Wrongful  Act,  vol.  5,  p. 
848.  So  also  a  right  of  action  is  some- 
times conferred  upon  them  for  dam- 
ages suffered  by  them  through  an  un- 
lawful sale  of  liquor  to  the  husband  or 
parent.  See  article  Civil  Damage 
Acts,  vol.  4,  p.  542. 

1.  Alabama.  —  Eagle,  etc.,  Mfg.  Co. 
V.  Gibson,  62  Ala.  372;  Crommelin  v. 
Coxe,  30  Ala.  328. 

California.  —  Colton  v.  Onderdonk, 
69  Cal.  155,  58  Am.  Rep.  556;  Utten- 
dorffer  v.  Saegers,  50  Cal.  496. 

Colorado.  —  Huguninz/.  McCunni£f,  2 
Colo.  367. 

Delaware.  —  Morrison  v.  Mitchell,  4 
Houst.  (Del.)  324;  Inskeep  v.  Shields, 
4  Harr.  (Del.)  345. 

Indiana.  —  Front  v.  Hardin,  56  Ind. 
166. 

Maine.  —  Mitchell  v.  Black,  64  Me. 
48;  Savage  v.  Holyoke,  59  Me.  345. 

Massachusetts.  —  Darling  v.  Kelly, 
113  Mass.  29;  Shaw  v.  Cummiskey,  7 
Pick.  (Mass.)  76. 

N^ew  Hampshire.  —  Mathews  v.  Ben- 
nett, 20  N.  H.  26;  Wentworth  v.  Ports- 
mouth, etc.,  R.  Co.,  55  N.  H.  543. 

New  Jersey.  —  New  Jersey  Midland 
R.  Co.  V.  Van  Syckle,  37  N.  J.  L.  496; 
Todd  V.  Jackson,  26  N.  J.  L.  525. 

New  York.  —  Green  v.  Cady,  9 
Wend.  (N.  Y.)  414;  Frost  v.  Duncan, 
19  Barb.  (N.  Y.)56o;  Cornes  v.  Harris, 
I  N.  Y.  226;  Austin  v.  Hudson  River 
R.  Co..  25  N.  Y.  337;  Rich  v.  Penfield, 
I  Wend.  (N.  Y.)  380. 

Pennsylvania.  —  Reading  R.  Co.  v. 
Boyer,  13  Pa.  St.  497;  Mclntire  v. 
Westmoreland  Coal  Co.,    118    Pa.    St. 

113- 

Vermont.  —  Statfe  v.  Bradish,  34  Vt. 

419- 

Wisconsin.  —  Stephenson  v.  Wilson, 

37  Wis.  482. 

England.  —  Cha.mbers  v.  Donaldson, 


II  East  74;  Brown  v.  Notley,  3  Exch. 
219,  18  L.  J.  Exch.  39;  Heyden  v. 
Smith,  i3Coke67;  White  f .  Bayley,  10 
C.  B.  N.  S.  227,  100  E.  C.  L.  227; 
Graham  v.  Peat,  i  East  244;  Purnell 
V.  Young,  3  M.  &  W.  288;  Browne  v. 
Dawson,  12  Ad.  &  El.  624,  40  E.  C.  L. 
137;  Bertie  v.  Beaumont,  16  East  33; 
Lambert  v.  Stroother,  Willes  221; 
Asher  v.  Whitlock,  L.  R.  i  Q.  B.  i; 
Hill  V.  Tupper,  32  L.  J.  Exch.  217,  2 
H.  &  C.  121;  Dyson  v.  Collick,  5  B.  & 
Aid.  600.  7  E.  C.  L.  20j3;  Newcastle  v. 
Clark,  8  Taunt.  602,  4  E.  C.  L.  219; 
Heath  v.  Milward,  2  Bing.  N.  Cas.  98, 
29  E.  C.  L.  269;  Simpson  v.  Savage,  i 
C.  B.  N.  S.  347,  87  E.  C.  L.  347;  Bar- 
nett  V.  Guildford,  11  Exch.  19;  Wheeler 
V.  Montefiore,  2  Q.  B.  133,  42  E.  C.  L. 
605;  Mumford  v.  Oxford,  etc.,  R.  Co., 
I  H.  &  N.  34;  I  Chitty  on  Pleadings 
71,  72. 

And  see  in  general  article  Trespass. 

2.  Massachusetts.  —  Putney  v.  Lap- 
ham,  10  Cush.  (Mass.)  232;  Ingraham 
V.  Dunnell,  5  Met.  (Mass.)  125. 

Missouri.  —  Fitch  v.  Gosser,  54  Mo. 
268. 

New  Jersey.  —  Todd  v.  Jackson,  26 
N.  J,  L.  525;  Cutler  v.  Ricamio,  16  N. 
J.  Eq.  89;  Rowe  v.  White,  16  N.  J.  Eq. 
411;  Howard  v.  Howard,  16  N.  J.  Eq. 
486. 

New  York.  —  Rich  v.  Penfield,  i 
Wend.  (N.  Y.)  380;  Van  Deusen  v. 
Young,  29  N.  Y.  9. 

Pennsylvania.  —  Mclntire  •  v.  West- 
moreland Coal  Co.,  118  Pa.  St.  113. 

Virginia.  —  Moses  v.  Old  Dominion 
Iron,  etc.,  Co.,  75  Va.  96. 

England.  —  Alston  v.  Scales,  9  Bing. 
4,  23  E.  C.  L.  243;  Jesser  v.  Gifford,  4 
Burr.  2141;  Tucker  v.  Newman,  11  Ad. 
&  El.  40,  39  E.  C.  L.  21;  Mumford  v. 
Oxford,  etc.,  R.  Co.,  i  H.  &  N.  34; 
Simpson  v.  Savage,  i  C.  B.  N.  S.  347, 
87  E.  C.  L.  347;  Metropolitan  Assoc, 
etc.,  v.  Petch,  5  C.  B.  N.  S.  504,  94  E. 
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Injuries  to  Both  Possession  and  Eemainder.  —  If  such  injury  affects  both 
the  present  possession  and  the  future  estate,  and  such  interests 
are  held  by  different  persons,  each  may  sue  separately  to  recover 
the  damages  suffered  in  respect  to  his  interest.* 

(4)  Injuries  to  Personal  Property.  —  For  a  Mere  Interference  with  the 
Possession  of  personal  property,  any  person  may  sue  who,  as  against 
the  defendant,  has  a  right  to  the  immediate  possession  of  such 
property,  and  no  one  who  has  not  a  right  to  the  immediate  pos- 
session of  the  goods  can  sue  for  what  is  merely  such  an  inter- 
ference.* 


C.  L.  504;  Kidgill  V.  Moore,  9  C.  B. 
378;  Hosking  v.  Phillips,  3  Exch.  168; 
Pomfret  v.  Ricroft,  i  Saund.  321; 
Queen's  College  v.  Hallett,  14  East 
489;  Jackson  v.  Peeked,  i  M.  ^  S.  234; 
Chitty  on  Pleadings  140. 

Action  on  the  Case  by  Reversioner  or 
Semainderman.  —  A  reversioner  may 
maintain  an  action  for  any  disturbance 
which,  in  its  present  form,  is  injurious 
to  the  possession,  and  which  naturally 
would  continue  until  the  determination 
of  the  particular  estate.  Beavers  v. 
Trimmer,  25  N.  J.  L.  97;  Potts  v. 
Clarke,  20  N.  J.  L.  536. 

A  reversioner  suing  on  the  case  for 
injuries  to  real  property  must  allege 
and  prove  such  permanent  injury  as 
necessarily  affects  his  interest.  Simp- 
son V.  Savage,  i  C.  B.  N.  S.  361,  87  E. 
C.  L.  361  \citing  Jesser  v.  Gifford,  4 
Burr.  2141;  Tucker  z/.  Newman,  11  Ad. 
&  El.  40,  39  E.  C.  L.  21,  3  P.  &  D.  14; 
Rich  V.  Basterfield,  4  C.  B.  783,  56  E. 
C.  L.  783;  Baxter  v.  Taylor,  4  B.  & 
Ad.  72,  24  E.  C.  L.  26]. 

"  A  person  having  the  immediate  re- 
version or  remainder  in  fee  or  in  tail, 
or  for  a  less  estate,  may  support  an 
action  on  the  case  for  waste  or  any 
nuisance  of  a  permanent  nature,  or 
which  affects,  litigates,  and  injures  the 
right,  and  which  is  injurious  to  his  le- 
versionary  interest,  but  he  cannot  sue 
in  trespass  when  the  possession  is  law- 
fully in  his  tenant  or  other  person."  i 
Chitty  on  Pleadings  72. 

A  Lienholder  may  maintain  an  action 
on  the  case  for  injuries  to  real  property 
upon  which  he  has  a  lien.  Yates  v. 
Joyce,  II  Johns.  (N.  Y.)  136. 

1.  Arkansas.  —  Bentonville  R.  Co.  v. 
Baker,  45  Ark.  252. 

Illinois.  —  Sagar  v.  Eckert,  3  III. 
App.  412. 

Massachusetts.  —  Ingraham  v.  Dun- 
nell,  5  Met.  (Mass.)  125. 

Michigan.  —  Gilbert  v.  Kennedy,  22 
Mich.  17. 


New  Jersey.  —  Beavers  v.  Trimmer, 
25  N.  J.  L.  97;  Potts  v.  Clarke,  20  N. 
J.  L.  536;  Tinsman  v.  Belvidere  Dela- 
ware R.  Co.,  25  N.  J.  L.  255;  Todd  v. 
Jackson,  26  N.  J.  L.  525. 

New  York.  —  Thompson  v,  Manhat- 
tan R.  Co.,  16  Daly  (N.  Y.)  64. 

Pennsylvania.  —  Mclntire  v.  West- 
moreland Coal  Co.,  118  Pa.  St.  113. 

West  Virginia.  —  Jordan  v.  Ben- 
wood,  42  W.  Va.  312. 

England.  —  Jesser  v.  Gifford,  4  Burr. 
2141. 

Doable  Bight  of  Action.  —  The  interests 
affected  by  a  trespass  may  be  so  divided 
that  the  landlord  can  sue  for  one  injury 
and  the  tenant  for  another  at  the  same 
time,  and  it  is  no  objection  to  the  action 
by  the  reversioner  that  the  act  com- 
plained of  is  also  an  injury  to  the  ten- 
ant in  possession.  Gilbert  z/.  Kennedy, 
22  Mich.  17;  Tinsman  z/.  Belvidere  Del- 
aware R.  Co.,  25  N.  J.  L.  255. 

The  tenant  may  support  trespass 
against  a  stranger  for  an  injury  to  his 
possession,  and  the  immediate  rever- 
sioner may  at  the  same  time  support 
an  action  on  the  case  if  the  injury  were 
sufficient  to  prejudice  his  right  and  in- 
terest, and  a  recovery  by  one  will  be 
no  bar  to  an  action  by  the  other,  i 
Chitty  on  Pleadings  72. 

A  Party  Who  Has  Only  a  Parol  License 
to  use  a  well  cannot  maintain  an  action 
against  one  who  has  rendered  the  water 
unfit  for  use.  Ottawa  Gaslight,  etc., 
Co.  V.  Thompson,  39  111.  598,  wherein 
the  court  said:  "An  action  on  the  case 
for  a  disturbance  of  his  easement 
might  possibly  lie,  but  not  an  action  for 
the  destruction  of  the  property  of  an- 
other." Compare  Call  v.  Buttrick,  4 
Cush.  (Mass.)  345. 

^.Arkansas.  —  Bostick  v.  Brittain, 
25  Ark.  482. 

California.  —  Polk  v.  Coffin,  9  Cal, 

Illinois.  —  Owens  v.  Weedman,  82 
111.   409;    Chickering  v.  Raymond,   15 
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Bailors  and  Bailees.  —  The  best  illustrations  of  the  rule  under  con- 
sideration are  to  be  found  in  the  case  of  bailments.  Thus,  if  the 
bailment  is  of  such  a  nature  that  the  bailor  may  terminate  it  at 
any  time  and  resume  possession,  the  bailor  may  maintain  trover 
or  trespass  for  an  injury  to  or  conversion  of  the  subject  of  the 


III.  362;  Illinois,  etc.,  R.,  etc.,  Co.  v. 
Cobb,  94  111.  55. 

Michigan.  —  Hance  v.  Tittabawassee 
Boom  Co;,  70  Mich.  227;  Stephenson  v. 
Little,  10  Mich.  433. 

Afinnesota.  —  Laing  v.  Nelson,  41 
Minn.  521. 

jVew  Hampshire.  —  Mayall  v.  Boston, 
etc.,  R.  Co.,  19  N.  H.  122. 

New  Jersey.  —  Todd  v.  Jackson,  26 
N.  J.  L.  538. 

Xew  York.  —  Putnam  v.  Wyley,  8 
Johns.  (N.  Y.)  432;  Hoyt  v.  Gelston, 
13  Johns.  (N.  Y.)  142;  Aikin  v.  Buck,  i 
Wend.  (N.  Y.)  466;  Orr  v.  New  York, 
64  Barb.  (N.  Y.)  106;  Barker  v. 
Mathews,  1  Den.  (N.  Y.)  335;  Hotch- 
kiss  V.  M'Vickar,  12  Johns.  (N.  Y.)  403. 

United  States.  —  Sevier  v.  HoUiday, 
Hempst.  (U.  S.)  160. 

England.  —  Gordon  v.  Harper,  7  T. 
R.  9;  Ward  v.  Macauley,  4  T.  R.  489; 
Richards  v.  Symons,  8  Q.  B.  90,  55  E. 
C.  L,  90;  Milgate  v.  Kebble,  3  M.  &  G. 
100,  42  E.  C.  L.  61;  Rogers  v.  Kennay, 
9  Q.  B.  592,  58  E.  C.  L.  592;  Addison 
V.  Round,  4  Ad.  &  El.  799,  31  E.  C.  L. 
184;  Wilbraham  v.  Snow,  2  Saund,  47a; 
Dawes  v.  Peck,  8  T.  R.  330. 

See  in  general  the  articles  Replevin; 
Trespass;  Trover  and  Conversion. 

Title  coupled  with  either  possession 
or  the  right  of  possession  will  sustain 
an  action  for  the  destruction  of  per- 
sonal property.  Orr  v.  New  York,  64 
Barb.  (N.  Y.)  106. 

A  plaintiff  in  a  judgment  who  has 
procured  an  execution  to  be  issued  and 
levied  upon  personal  property  of  the 
defendant  cannot  sustain  an  action 
against  a  wrongdoer  for  taking  such 
property  out  of  the  possession  of  the 
officer.  The  latter  alone  can  sue. 
Barker  z/.  Mathews,  i  Den.  (N.  Y.)  335. 

The  Code  Has  Not  Changed  the  Bnle 
that  possession  is  sufficient  to  maintain 
the  action.  Accordingly,  in  an  action 
for  taking  personal  property  from  the 
plaintiff's  possession  when  he  claimed 
to  be  owner,  evidence  that  the  title  was 
in  a  third  party  is  not  to  be  received 
merely  for  the  purpose  of  showing  that 
the  plaintiff  is  not  the  real  party  in  in- 
terest. Paddock  z/.  Wing,  16  How.  Pr. 
(N.    Y.    Supreme   Ct.)   547.      See   also 


infra,  VI.  i.  a.  (3)   {c)  Injuries  to  Per- 
sonalty. 

The  General  Owner  is  entitled  to  im- 
mediate possession,  unless  disentitled 
by  some  act  of  his  own,  as  a  bailment 
for  a  term,  and  hence  he  may  maintain 
an  action.  Ellis  v.  Allen,  80  Ala.  515; 
Armstrong  v.  Cooley,  10  111.  509;  Bur- 
ton V.  Curyea,  40  111.  329;  Johnson  v. 
Barber,  10  111.  425,  50  Am.  Dec.  416; 
Peoria,  etc..  Union  R.  Co.  v.  U.  S. 
Rolling  Stock  Co.,  28  111.  App.  79; 
Ohio,  etc.,  R.  Co.  v.  Jones,  27  111.  41; 
Day  V.  Whitney,  i  Pick.  (Mass.)  503; 
Dawes  v.  Peck,  8  T.  R.  330;  Wilbraham 
V.  Snow,  2  Saund.  47a;  Hunter  v. 
Westbrook.  2  C.  &  P.  578,  12  E.  C.  L. 
272.  But  see  Dunlop  v.  Lambert,  6 
CI.  &  F.  627;  I  Chitty  on  Pleadings  70. 

Where  There  Is  an  Attempted  Sale  or 
Gift,  but  the  injury  occurs  before  the 
title  has  actually  passed,  the  proposed 
vendee  or  donee  cannot  maintain  an 
action  therefor,  but  it  must  be  brought 
by  the  donor  or  vendor.  Ash  v, 
Putnam,  i  Hill  (N.  Y.)  302;  Gary  77. 
Hotailing,  i  Hill  (N.  Y.)  311;  Bunn  v. 
Markham,  7  Taunt.  224,  2  E.  C.  L. 
224;  Irons  V.  Smallpiece,  2  B.  &  Aid. 
551;  Bourne  v.  Fosbrooke,  18  C.  B.  N, . 
S.  515,  114  E.  C.  L.  515;  Coats  z/.  Chap, 
lin,  3  Q.  B.  483,  43  E.  C.  L.  831;  Free- 
man V.  Birch,  3  Q.  B.  492,  43  E.  C.  L. 

835. 

Where  the  title  has  passed,  however, 
the  vendee  may  maintain  trover, 
Southworth  v.  Sebring,  2  Hill  L.  (S. 
Car.)  587. 

One  Having  a  Bare  Possession  of  goods 
may  sue  a  mere  wrongdoer  who  takes 
or  injures  them,  although  it  should  ap- 
pear that  the  plaintiff  has  not  the  strict 
legal  title,  there  being  no  claim  by  the 
real  owner  and  the  defendant  having 
no  right  or  authoritv  from  him.  Nicoils 
V.  Bastard,  2  C.  M.'  &  R.659;  Catterlin 
V.  Douglass,  17  Ind.  213;  Burton  v, 
Hughes,  2  Bing.  173,  9  E.  C.  L.  368; 
Jefferiesz/.  Great  Western  R.  Co.,  5  EL 
&  Bl.  802,  85  E.  C.  L.  802;  Hoyt  v. 
Gelston,  13  Johns.  (N.  Y.)  142. 

A  Finder  may  maintain  trespass 
against  any  one  but  the  real  owner, 
Hoyt  V.  Gelston,  13  Johns.  (N.  Y.)  142; 
Armory  v.   Delamirie,    i    Stra.    505;  I 
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bailment.*  But  where  the  bailment  is  for  a  definite  time,  and 
the  bailor  has  not  the  right  to  assume  immediate  possession,  he 
cannot  maintain  trespass  or  trover  for  an  injury  to  the  property 
while  in  the  possession  of  the  bailee.*  Whatever  the  nature  of 
the  bailment,  and  whether  the  bailor  has  a  right  to  immediate 
possession  or  not,  the  bailee  may  maintain  an  action  for  a  wrong- 


Smith  L.  Cas.  (6th  ed.)  315;  Bridges  v. 
Hawkesworth,  21  L.  J.  Q.  B.  75. 

A  Servant  is  not  a  bailee :  his  posses- 
sion is  the  possession  of  his  master, 
and  hence  he  cannot  maintain  trover  or 
trespass.  Putnam  v.  Wyley,  8  Johns, 
(N.  Y.)  432. 

1.  Alabama.  —  Walker  v.  Wilkinson, 
35  Ala.  725;  White  v.  Brantley,  37  Ala. 
430. 

Arkansas.  —  Overby  v.  McGee,  15 
Ark.  459. 

Illinois.  —  Cannon  v.  Kinney,  4  111. 
9;  Gauche  v.  Mayer,  27  111.  134. 

Kentucky.  —  Long  v.  Bledsoe,  3  J.  J. 
Marsh.  (Ky.)  307. 

Maine.  —  Freeman  v.  Rankins,  21 
Me.  446;  Staples  v.  Smith,  48  Me.  470; 
Bradley  v.  Davis,  14  Me.  44. 

Massachusetts.  —  Walcot  v.  Pomeroy, 
2  Pick.  (Mass.)  121;  Holly  v.  Hugge- 
ford.  8  Pick.  (Mass.)  73. 

New  York.  —  Baird  v.  Daly,  57  N. 
Y.  240;  Ash  V.  Putnam,  i  Hill  (N.  Y.) 
302;  Gary  v.  Hotailing,  i  Hill  (N.  Y.) 
311;  Thorp  V.  Burling,  11  Johns.  (N. 
Y.)  285;  Root  V.  Chandler,  10  Wend. 
.  (N.  Y.)iio.    • 

Pennsylvania.  —  Dallam  v.  Filler,  6 
W.  &  S.  (Pa.)  323. 

Vermont.  —  Hart  v.  Hyde,  5  Vt.  328; 
Shloss  V.  Cooper,  27  Vt.  623;  Hay  ward 
Rubber  Co.  v.  Duncklee,  30  Vt.  29; 
Strong  V.  Adams,  30  Vt.  221;  Burdict 
V.  Murray,  3  Vt.  302. 

England.  —  Lotan  v.  Cross,  2  Campb. 
464;  NicoUs  V.  Bastard,  2  C.  M.  &  R. 
659. 

A  bailed  his  horse  to  B,  B  agreeing 
to  return  the  horse  fifty  pounds  heavier 
or  to  pay  one  hundred  and  fifty  dol- 
lars. The  horse  was  injured  from  a 
defect  in  the  highway,  and  B  had  to 
pay  the  hundred  and  fifty  dollars.  It 
was  held  that  he  might  sue  the  town 
in  A's  name.  Dumas  v.  Hampton,  58 
N.  H.  134. 

The  Owner  of  Goods  may  maintain  an 
action  on  the  case  against  the  carrier, 
for  negligence  and  carelessness  by 
which  the  goods  have  been  injured  or 
lost,  notwithstanding  the  special  prop- 
erty vested  in  the  forwarders  by  whom 


the  goods  were  delivered  to  the  carrier. 
Green  v.  Clarke,  12  N.  Y.  343,  affirming 
13    Barb.    (N.    Y.)   57,  5    Den.  (N.  Y.) 

497- 

Injury  to  Property  Loaned.  —  Where  a 
lender  is  entitled  to  terminate  the  loan 
at  any  time  and  assume  immediate 
possession  he  may  maintain  an  action 
for  an  injury  to  the  property.  Orser 
V.  Storms,  9  Cow.  (N.  Y.)  687;  Hurd  v. 
West,  7  Cow.  (N.  Y.)  753;  Booth  v. 
Terrell,  16  Ga.  21;  Smith  v.  Milles,  i 
T.  R.  475;  Lotan  v.  Cross,  2  Campb. 
464;  Nicolls  V.  Bastard,  2  C.  M.  &  R. 

659- 

2.  Indiana.  —  Hume  v.  Tufts,  6 
Blackf.  (Ind.)  136. 

Maine.  —  Lunt  v.  Brown,  13  Me.  236. 

Massachusetts.  —  Muggridge  v.  Eve- 
leth,  9  Met.  (Mass.)  233. 

Mississippi.  —  Lacoste  v.  Pipkin,  13 
Smed.  &  M.  (Miss.)  589;  McFarland  v. 
Smith,  Walk.  (Miss.)  172. 

New  Hampshire.  —  Clark  v.  Carlton. 
I  N.  H.  no;  Wilson  v.  Martin,  40  N. 
H.  88. 

New  York.  —  Putnam  v.  Wyley,  8 
Johns.  (N.  Y.)  432. 

Pennsylvania.  —  Lewis  v.  Carsaw,  15 
Pa.  St.  31. 

United  States.  —  Corfield  v.  Coryell, 
4  Wash.  (U.  S.)  371. 

England.  —  Ward  v.  Macauley,  4  T. 
R.  489;  Milgate  v.  Kebble,  3  M.  &  G. 
100, 42  E.  C.  L.  61;  Richards  z/.  Symons, 
8  Q.  B.  90,  55  E.  C.  L.  90;  Bradley  v. 
Copley,  1  C.  B.  685,  50  E.  C.  L.  685; 
Gordon  v.  Harper,  7  T.  R.  13;  Man- 
ders  V.  Williams,  4  Exch.  343;  Bloxam 
V.  Sanders,  4  B.  &  C.  941,  10  E.  C.  L. 

477. 

In  such  a  case  the  bailee  may  main- 
tain trover  even  against  the  bailor. 
Hays  V.  Riddle,  i  Sandf.  (N.  Y.)  248; 
Lancashire  Wagon  Co.  v.  Fitzhugh,  6 
H.  &  N.  502. 

Where  the  Bailment  Is  for  the  Sole  Ben- 
efit of  the  Bailor,  the  bailor  may  sue, 
because  he  is  entitled  to  immediate 
possession.  Ash  v.  Putnam,  i  Hill  (N, 
Y.)  302;  Gary  v.  Hotailing,  i  Hill  (N. 
Y.)  311;  Thorp  V.  Burling,  11  Johns. 
(N.  Y.)  285. 


62S 


Volume  XV. 


At  Common  Law. 


PARTIES  TO  ACTIONS. 


Plaintiffs. 


ful  interference  with  his  possession/  but  as  the  bailor  has  also  a 
right  to  sue,  except  where  the  bailment  is  for  a  definite  term,  a 
recovery  by  either  is  a  bar  to  a  similar  action  by  the  other.* 


1.  Alabama.  —  Noles  v.  Marable,  50 
Ala.  366. 

California.  —  Treadwell  v.  Davis,  34 
Cal.  601. 

Illinois.  —  U.  S.  Express  Co.  v. 
Meints,  72  111.  293;  Peoria,  etc.,  R.  Co. 
V.  Mclntire,  39  111.  298. 

Maine.  —  Little   v.   Fossett,    34    Me. 

545. 

Massachusetts.  —  Badlam  v.  Tucker. 
I  Pick.  (Mass.)  389;  Way  v.  Davidson, 
12  Gray  (Mass.)  465. 

Minnesota.  —  Chamberlain  v.  West, 
37  Minn.  54;  Brown  v.  Shaw,  51  Minn. 
266. 

Missouri.  —  Roeder  v.  Green  Tree 
Brewery  Co.,  33  Mo.  App,  69. 

JVew  York.  —  Brownell  v.  Hawkins, 
4  Barb.  (N.  Y.)  491;  Barker  v.  Miller,  6 
Johns.  (N.  Y.)i95;  Duncan  z/.  Spear,  11 
Wend.  (N.  Y.)  54;  Hurd  v.  West, 
7  Cow.  (N.  Y.)  753;  Hays  v.  Riddle, 
I  Sandf.  (N.  Y.)  248;  New  York,  etc.,  R. 
Co.  V.  Haws,  "56  N.  Y.  175;  Fish 
V.  Skut,  21  Barb.  (N.  Y.)  333. 

Pennsylvania.  —  Tremont  Coal  Co.  v. 
Manly,  60  Pa.  St.  384. 

England.  —  Burton  v.  Hughes,  2 
Bing.  173,  9  E.  C.  L.  368;  Armory  v. 
Delamirie,  i  Stra.  505;  Nicolls  v.  Bas- 
tard, 2  C.  M.  &  R.  659;  Sutton  V. 
Buck,  2  Taunt.  302;  Leg  v.  Evans, 
6  M.  &  W.  36;  Lancashire  Wagon  Co.  v. 
Fitzhugh,  6  H.  &  N.  502;  Fowler 
V.  Down.  I  B.  &  P.  44. 

A  bailee  who  has  the  right  to  imme- 
diate possession  may  maintain  an  ac- 
tion although  he  has  never  had  the 
actual  possession.  Fowler  v.  Down,  i 
B.  &  P.  44. 

Where  the  Bailment  Is  for  the  Sole  Ben- 
efit of  the  Bailor  and  he  has  the  right  to 
assume  immediate  possession,  the 
bailee  may  nevertheless  maintain 
trover  against  a  person  converting  the 
property  bailed.  Brown  v.  Shaw,  51 
Minn.  266;  New  York,  etc.,  R.  Co.  v. 
Haws,  56  N.  Y.  175;  Armory  v.  Dela- 
mirie, I  Stra.  505,  wherein  it  was  held 
that  a  mere  finder  might  maintain 
trover  against  a  stranger. 

Injury  to  Property  Loaned.  —  Where 
property  is  loaned  the  borrower  may 
maintain  an  action  for  a  wrongful  in- 
terference with  his  possession.  Bad- 
lam V.  Tucker,  i  Pick.  (Mass.)  389; 
Little  V.  Fossett,  34  Me.  545;  Chamber- 


lain V.  West,  37  Minn.  54;  Barker  v. 
Miller,  6  Johns.  (N.  Y.)  195;  Duncan  v. 
Spear,  11  Wend.  (N.  Y.)  54;  Hurd 
V.  West,  7  Cow.  (N,  Y.)  753. 

A  Pledgee  may  maintain  detinue  or 
replevin,  because  he  has  a  special  prop- 
erty in  the  goods  pledged  as  well  as  a 
right  to  immediate  possession.  Noles 
V.  Marable,  50  Ala.  366.  So  also  he 
may  maintain  trover  for  a  conversion 
of  the  pledge.  Treadwell  v.  Davis,  34 
Cal.  601;  U.  S.  Express  Co.  v.  Meints, 
72  111.  293;  Way  V.  Davidson,  12  Gray 
(Mass.)  465;  Roeder  v.  Green  Tree 
Brewery  Co.,  33  Mo.  App.  69;  Brown- 
ell V.  Hawkins,  4  Barb.  (N.  Y.)  491 ; 
Hays  V.  Riddle,  i  Sandf.  (N.  Y.)  248. 
See  generally  article  Pledges. 

Where  the  Bailment  Is  for  Hire,  the 
bailee  or  hirer  may  maintain  an  action 
for  a  wrongful  disturbance  of  his  pos- 
session of  the  thing  hired.  Hare  v. 
Fuller,  7  Ala.  717;  McGill  v.  Monette, 
37  Ala.  49;  Little  v.  Fossett,  34  Me.  1 
545;  Tylers.  Freeman,  3  Cush.  (Mass.) 
261;  Ludden  v.  Leavitt,  9  Mass.  104; 
Warren  v.  Leland,  9  Mass.  265;  Rindge 
V.  Coleraine,  11  Gray  (Mass.)  158; 
Woodman  v.  Nottingham,  49  N.  H. 
387;  Croft  V.  Alison,  4  B.  &  Aid.  590, 
6  E.  C.  L.  614. 

Where  propertj'  is  bailed  to  have 
labor  expended  upon  it  for  hire,  the 
bailee  may  maintain  trespass  or  trover 
for  the  disturbance  of  his  possession. 
Eaton  V.  Lynde,  15  Mass.  242;  Shaw  v. 
Kaler,  106  Mass.  448;  Burdict  v.  Mur- 
ray, 3  Vt.  302. 

A  Carrier  may  maintain  an  action  for 
a  wrongful  disturbance  of  his  posses- 
sion. IngersoU  v.  Van  Bokkelin,  7 
Cow.  (N.  Y.)67o;  The  Beaconsfield,  158 
U.  S.  303. 

2.  Green  v.  Clarke,  12  N.  Y.  343; 
Baird  v.  Daly,  57  N.  Y.  245;  Strong  v. 
Adams,  30  Vt.  221;  Nicolls  v.  Bastard, 
2  C.  M.  &  R.  659;  I  Chitty  on  Plead- 
ings  71. 

Where  the  Bailment  Is  for  the  Sole  Ben- 
efit of  the  Bailor,  either  the  bailor  or  the 
bailee  may  sue,  the  former  because  he 
is  entitled  to  immediate  possession,  the 
latter  because  he  has  the  actual  posses- 
sion; but  a  recovery  by  either  is  a  bar 
to  a  similar  action  by  the  other.  Green 
V.  Clarke,  12  N.  Y.  343;  Chesley  v.  St. 
Clair,  I  N.  H.  189. 
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For  Any  Interference  with  the  Eight  of  Future  Possession  of  personal  prop- 
erty the  person  entitled  to  such  ultimate  possession  may  maintain 
an  action  to  recover  the. damages  he  has  suffered  in  that  regard.* 

For  Any  Permanent  Injury  an  action  may  be  brought  by  either  the 
actual  possessor  or  the  general  owner,  as  the  interests  of  both  are 
affected  by  such  injuries.* 

2.  Defendants  -  a.  Actions  Ex  Contractu  — in  General.  —  No 
person  can  be  sued  for  breach  of  contract  who  has  not  contracted, 
either  in  person  or  by  agent,  or  in  other  words  who  was  not  a 
party  to  the  contract ;  *  and  conversely,  a  person  who  has  con- 


1.  Hall  V.  Snowhill,  14  N.  J.  L.  8; 
Beddingfield  v.  Onslow,  3  Lev.  209; 
Gordon  v.  Harper,  7  X.  R-  Q;  Attersoll 
V.  Stevens,  i  Taunt.  190;  Mearsz/.  Lon- 
don, etc.,  R.  Co.,  II  C.  B.  N.  S.  850, 
103  E.  C.  L.  850;  Tancred  v.  Allgood, 
4  H.  &  N.  438. 

The  Injury  Must  Be  Permanent,  as 
otherwise  the  owner's  interest  is  not 
affected  and  he  cannot  sue.  Tancred 
V.  Allgood,  4  H.  &  N.  438;  Lancashire 
Wagon  Co.  v.  Fitzhugh,  6  H.  &  N.  502; 
Mears  v.  London,  etc.,  R.  Co.,  11  C.  B. 
N.  S.  850,  103  E.  C.  L.  850. 

The  Form  of  Action  for  injury  to  a 
future  interest  is  trespass  on  the  case, 
as  neither  trespass  nor  trover  will  lie 
because  of  the  absence  of  a  right  to  pos- 
session. Where  the  general  owner  is 
also  in  possession,  he  may  maintain 
trespass  or  trover  and  recover  his  en- 
tire damages.  See  generally  articles 
Trespass;  Trespass  on  the  Case; 
Trover  and  Conversion. 

2.  Baird  v.  Daly,  57  N.  Y.  245. 

A  person  who  is  in  the  actual  pos- 
session of  cattle  at  the  time  wrhen  they 
are  injured  is  entitled  to  maintain  an 
action  for  any  injury  to  them.  Polk  v. 
Coffin,  9  Cal.  56. 

An  action  for  injury  to  personal  prop- 
erty is  rightly  brought  in  the  name  of 
the  owner  at  the  time  of  the  injury, 
although  he  sold  it  before  action 
brought,  or  although  it  was  in  the  pos- 
session of  his  factor,  who  had  a  lien 
thereon.  Holly  v.  Huggeford,  8  Pick. 
(Mass.)  73. 

Where  the  General  Owner  Has  Not  the 
Bight  of  Immediate  Possession,  as  where 
he  has  demised  the  goods  or  let  them 
to  hire  for  a  term  unexpired,  he  cannot 
maintain  trespass  or  trover,  which  are 
forms  of  action  founded  on  possession, 
even  against  a  stranger;  although  if 
the  injury  was  sufficient  to  affect  his 
reversionary  interest,  he  may  support 
a  special  action  on  the  case  to  recover 
damages  to  the  extent  of  the  damages 


he  has  sustained;  and  a  recovery  in  an 
action  by  the  person  having  the  pos- 
sessory title  for  the  damages  he  has 
sustained  would  be  no  bar  to  an  action 
for  an  injury  to  the  reversionary  in- 
terest. I  Chitty  on  Pleadings  71  [citing 
Gordon  v.  Harper,  7  T.  R.  9;  Bedding- 
field  V.  Onslow,  3  Lev.  209;  Attersoll 
V.  Stevens,  i  Taunt.  190]. 

3,  District  of  Columbia.  —  Melville  v. 
Baltimore,  etc.,  R.  Co.,  2  Mackey  (D. 
C.)  63. 

Georgia.  —  Grenade  v.  Hardaway,  73 
Ga.  526. 

Illinois.  —  Strawn  v,  O'Hara,  86  111. 
53;  Home  Library  Assoc,  v.  Witherow, 
50  111.  App.  117;  Derickson  v.  Krause, 
4  111.  App.  507;  Boyd  V.  Merriell,  52  111. 

151. 

Indiana.  —  Terre  Haute,  etc.,  R.  Co. 
V.  Brown,  107  Ind.  336. 

Maine.  —  Segars  v.  Segars,  71  Me. 
530. 

Massachusetts.  —  Patton  v.  Taft,  143 
Mass.  140;  Stoddard  v.  Ham,  129  Mass. 

383. 

Michigan.  — Dyer  v.  Tyler,  49  Mich. 
366. 

Missouri.  —  Helton  v.  St.  Louis,  etc., 
R.  Co.,  25  Mo.  App.  322. 

New  Jersey.  —  Burnett  v.  Jersey  City, 
31  N.  J.  Eq.  341. 

New  York.  —  Shear  v.  Mallory,  13 
Johns.  (N.  Y.)  497. 

Vermont.  —  Chaffee  v.  Rutland  R. 
Co.,  53  Vt.  345;  Sennott  v.  St.  Johns- 
bury,  etc.,  R.  Co..  59  Vt.  226;  Hall  v. 
Huntoon,  17  Vt.  244. 

United  States.  —  Davis  v.  Patrick, 
122  U.  S.  138;  St.  Louis  Second  Nat. 
Bank  v.  Grand  Lodge,  etc.,  98  U.  S.  123. 

England.  —  Boulton  v.  Jones,  2  H.  & 
N.  564;  Pownal  v.  Ferrand,  6  B.  &  C. 
439,  13  E.  C.  L.  230;  Holcroft  v.  Hog- 
gins, 2  C.  B.  492,  52  E.  C.  L.  492; 
Lampleigh  v.  Brathwait,  i  Smith  L. 
Cas.  (8th  Am.  ed.)  151;  Schmaling  v, 
Thomlinson,  6  Taunt.  147,  i  E.  C.  L, 
336. 
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tracted,  either  in  person  or  by  agent,  may  be  sued  for  a  breach.' 
For  Breach  of  a  Simple  Contract,  the  person  to  be  sued  is   the   person 

who  has  promised,'^  or  who  has  allowed  credit  to  be  given  him.' 
Contracts  under  Seal.  —  The  person  to  be  sued  for  breach  of  a  con- 


But  see  Jones  v.  Foster,  67  Wis.  296, 
wherein  it  was  held  that  where,  by 
agreement  with  B,  C  acquires  all  the 
rights  and  assumes  all  the  obligations 
of  B  arising  under  a  contract  previ- 
ously made  between  A  and  B,  A  may 
hold  C  responsible  for  a  breach  there- 
of. The  court  said:  "  By  his  contract 
with  Foster  he  agreed  to  assume  all 
obligations  to  which  Foster  was  held 
by  virtue  of  the  contract  with  the  firm, 
and  was  to  enforce  the  obligation  there- 
in assumed  by  the  firm,  and  was  en- 
titled to  collect  of  them  the  amount  due 
on  that  contract,  which  claim  was 
thereby  transferred  to  him.  By  that 
agreement  he  became  a  party  to  the 
contract  with  the  firm,  and  could  hold 
the  firm  responsible  for  any  breach  of 
that  contract.  It  is  equally  certain  that 
the  firm,  and  the  plaintiffs  as  the 
assignees  of  Cummings  Merrill,  could 
hold  him  responsible  for  any  breach  of 
any  of  the  obligations  he  thus  as- 
sumed." Citing  Putney  v.  Farnham, 
27  Wis.  187;  McDowells.  Laev,  35  Wis. 
171;  Palmeter  v.  Carey,  63  Wis,  426; 
Johannes  r.  Phenix  Ins.  Co.,  66  Wis. 
57,  and  cases  there  cited. 

The  action  upon  an  express  contract, 
whether  it  be  by  deed  or  merely  in 
writing  or  by  parol,  must  in  general 
be  brought  against  the  party  who  made 
it,  either  in  person  or  by  agent,  i 
Chitty  on  Pleadings  38  [citing  Young 
V.  Brander,  8  East  12;  James  v.  Jones, 
3  Esp.  N.  P.  27;  Annett  v.  Carstairs,  3 
Campb.  354]. 

Liability  to  Person  for  Whose  Benefit 
Contract  Was  Made.  —  Another  form  of 
this  question  is  presented  in  a  class  of 
cases  already  considered,  namely,  the 
decisions  as  to  the  right  of  a  third  per- 
son for  whose  benefit  a  contract  was 
made  to  sue  thereon  although  a 
stranger  to  the  consideration.  See 
supra,  IV.  I.  b.  (2)  Contracts  for  Benefit 
of  Third  Persons. 

In  Torts  Founded  upon  Contract  privity 
between  the  plaintiff  and  the  defendant 
is  essential  to  the  maintenance  of  the 
action.  Grenade  v.  Hardaway,  73  Ga. 
526;  Stoddard  v.  Ham,  I2g  Mass.  383. 
See  also  supra,  IV.  i.  c.  Actions  Ex 
Delicto. 

1.  Huntington    v.    Knox,    7     Cash. 


(Mass.)  374;  Exchange  Bank  v.  Rice, 
107  Mass.  43;  National  L.  Ins.  Co.  v. 
Allen,  116  Mass.  400;  Wylde  v.  North- 
ern R.  Co.,  53  N.  Y.  156,  14  Abb.  Pr. 
N.  S.  (N.  Y.)  213;  Duvall  v.  Craig,  2 
Wheat.  (U.  S.)  45;  Davis  v.  Patrick, 
122  U.  S.  138;  Thomson  v.  Daven- 
port, 2  Smith  L.  Cas.  (8th  Am.  ed.; 
398- 

An  Undisclosed  Principal  may  be  sued 
upon  a  contract  made  by  his  agent. 
See  article  Principal  and  Agent, 

2.  McGreary  z/.  Chandler,  58  Me.  537; 
Gill  V.  Carmine,  55  Md.  339;  Stearns  v. 
Foote,  20  Pick.  (Mass.)  432;  Blackmer 
V.  Davis,  128  Mass.  538;  Tom  v.  Good- 
rich, 2  Johns.  (N.  Y.)  213;  Neal  v.  Gil- 
more,  79  Pa.  St.  421;  Davis  v.  Patrick 
122  U.  S.  138. 

3.  Dicey  on  Parties,  rule  47,  p.  225; 
Leach  v.  French,  69  Me.  389;  Viner  v. 
Cadell,  3  Esp.  N.   P.  88. 

A  Person  Who  Expressly  Contracts  and 
^permits  credit  to  be  given  to  him  is 
'liable  though  he  was  not  the  strict  legal 
owner  of  the  property  in  respect  of 
which  the  contract  was  made,  nor  bene- 
ficially interested,  i  Chitty  on  Plead- 
ings 38;  Briggs  V.  Partridge,  64  N.  Y, 
361. 

Where  there  is  an  express  contract 
there  is  no  room  for  an  implied  con- 
tract.  Whiting  v.  Sullivan,  7  Mass. 
107.  Accordingly  evidence  that  credit 
was  given  to  a  third  person  for  whose 
benefit  the  contract  was  made  is  in- 
admissible to  charge  him  upon  an  im- 
plied contract,  and  an  action  against 
him  cannot  be  sustained.  Such  evi- 
dence is  admissible  only  when  it  is 
doubtful  with  whom  the  contract  is 
made  or  whether  the  undertaking  was 
original  or  collateral.  Massachusetts 
General  Hospital  v.  Fairbanks,  129 
Mass.  78,  37  Am.  Rep.  303.  See  also 
Strawn  v.  O'Hara,  86  111.  53. 

If  an  Agent  Acts  as  a  Principal,  and 
does  not  disclose  his  principal  or  de- 
clare that  he  acts  as  agent  at  the  time 
of  making  the  verbal  contract,  and  the 
credit  is  given  expressly  to  him,  he  is 
personally  liable  and  may  be  sued 
thereon,  i  Chitty  on  Pleadings  41; 
National  L.  Ins.  Co.  v.  Allen,  116  Mass. 
400.  See  also  generally  article  Prin- 
cipal AND  Agent. 
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tract  by  deed  is  the  person  by  whom  the  contract  is  expressed  by 
the  deed  to  be  made,  that  is  to  say,  the  covenantor.* 

Implied  or  Quasi  Contracts.  —  In  the  case  of  impHed  contracts,  or 
obHgations  quasi  ex  contractu,  the  party  subject  to  the  legal 
liability  from  which  the  contract  is  implied  is  the  person  to  be 
sued.* 

'b.  Actions  Ex  Delicto.  —  No  person  is  liable  to  be  sued  for 
any  injury  of  which  he  is  not  the  legal  cause,  and  conversely, 
subject  to  a  few  exceptions  resting  on  reasons  of  public  policy,' 
any  person  who  is  the  legal  cause  of  an   injury  to  another  is 


1.  Home  Library  Assoc,  v.  Witherow, 
50  111.  App.  117;  Briggs  V.  Partridge, 
64  N.  Y.  357;  Schaefer  v.  Henkel,  7 
Abb.  N.  Cas  (N.  Y.  Ct.  App.)4;  Duvall 
V.  Craig,  2  Wheat.  (U.  S.)  45;  Appleton 
V.  Binks,  5  East  148. 

One  Not  a  Party  to  a  Sealed  Instrument 
cannot  be  sued  thereon.  Home  Library 
Assoc,  v.  Witherow,  50  111.  App.  117. 

No  one  can  be  sued  on  a  covenant 
who  has  not  executed  a  deed,  for  it  is 
"  a  technical  rule  that  a  contract  under 
seal  cannot  bind  a  person  not  execut- 
ing, and  not  giving  authority  under 
seal  for  its  making."  Priestly  v. 
Fernie,  3  H.  &  C.  977.  But  a  person 
who  executes  a  deed  containing  a  cove- 
nant by  him  may  be  sued  thereon, 
though  he  is  not  therein  described  as  a 
party  thereto,  i  Chitty  on  Pleadings 
38;  Dicey  on  Parties  230;  Salter  j'.  Kid- 
ley,  Carth.  76. 

"  Those  persons  only  can  be  sued  on 
an  indenture  who  are  named  as  parties 
to  it,  and  an  action  will  not  lie  against 
one  person  on  a  covenant  which  pur- 
ports to  have  been  made  by  another." 
Briggs  V.  Partridge,  64  N.  Y.  357  {citing 
Spencer  v.  Field.  10  Wend.  (N.  Y.)  88; 
Townsend  v.  Hubbard,  4  Hill  (N.  Y.) 
35T ;  Beckham  v.  Drake,  9  M.  &  W.  79]. 

Distinction  Between  Specialties  and  Sim- 
ple Contracts  Still  Exists.  —  "A  seal  has 
lost  most  of  its  former  significance,  but 
the  distinction  between  specialties  and 
simple  contracts  is  not  obliterated.  A 
seal  is  still  evidence,  though  not  con- 
clusive, of  a  consideration.  The  rule 
of  limitation  in  respect  to  the  two 
classes  of  obligations  is  not  the  same. 
We  find  no  authority  for  the  propo- 
sition that  a  contract  under  seal  may 
be  turned  into  the  simple  contract  of  a 
person  not  in  any  way  appearing  on  its 
face  to  be  a  party  to  or  interested  in  it, 
on  proof  dehors  the  instrument,  that 
the  nominal  party  was  acting  as  the 
agent  of  another,  and  especially  in  the 
absence  of  any  proof  that  the  alleged 


principal  has  received  any  benefit  from 
it,  or  has  in  any  way  ratified  it,  and  we 
do  not  feel  at  liberty  to  extend  the  doc- 
trine applied  to  simple  contracts  exe- 
cuted by  an  agent  for  an  unnamed 
principal  so  as  to  embrace  this  case. 
The  general  rule  is  declared  by  Shaw, 
C.  J.,  in  Huntington  v.  Knox,  7  Cush. 
(Mass.)  374:  '  Where  a  contract  is  made 
by  deed,  under  seal,  on  technical 
grounds,  no  one  but  a  party  to  the  deed 
is  liable  to  be  sued  upon  it,  and  there- 
fore if  made  by  an  attorney  or  agent  it 
must  be  made  in  the  name  of  the  prin- 
cipal in  order  that  he  may  be  a  party, 
because  otherwise  he  is  not  bound  by 
it.'  "     Briggs  V,    Partridge,   64   N.   Y. 

357- 

If  an  Agent  Covenants  under  Seal  for 
the  act  of  another,  though  he  describes 
himself  in  the  deed  as  contracting  for 
and  on  the  part  of  and  in  behalf  of  such 
other  person,  or  if  he  draws  a  bill  of 
exchange  generally  and  not  as  agent, 
he  is  personally  liable  thereon,  except 
in  case  of  an  agent  on  behalf  of  the 
government,  i  Chitty  on  Pleadings 
40.  See  generally  article  Principal 
AND  Agent. 

2.  I  Chitty  on  Pleadings  39  [citing 
Kinder  v.  Paris,  2  H.  Bl.  563;  Jenkins 
V.  Tucker,  i  H.  Bl.  93].  See  also  Der- 
ickson  V.  Krause,  4  111.  App.  507; 
Leach  v.  French,  69  Me.  389;  Pownal 
V.  Ferrand,  6  B.  &  C.  439,  13  E.  C.  L. 
230. 

Thus  a  suit  for  the  return  of  a  pre- 
mium must  be  brought  against  the  in- 
surer and  not  against  the  broker. 
Bowne  v.  Shaw,  i  Cai.  (N.  Y.)  489. 

3.  Exemptions  from  Liability.  —  The 
immunity  of  judicial  oflScers  from  suit 
for  the  consequegces  of  their  acts  is  an 
illustration  of  this  class  of  exceptions. 
For  other  illustrations  see  generally 
the  articles  in  the  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.),  dealing  with 
the  various  classes  of  persons  and  their 
rights  and  liabilities. 
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liable  to  be  sued  therefor  by  the  person  injured.* 

3.  Joinder  of  Parties  —  a.  Plaintiffs  —  (i)  Persons  With  and 
Without  Interest.  —  One  who  has  no  right  or  title  to  sue  cannot 
join  as  a  coplaintiff  with  others  who  have  such  right.* 

Contracts.  —  Thus,  a  stranger  to  a  contract  cannot  join  with  a 
party  thereto  in  an  action  thereon,^  even  though  he  may  have  an 
interest  therein  *  as  a  subcontractor  *  or  partial  assignee  under 


1.  The  action  should  be  brought 
against  the  party  who  committed  or 
caused  the  injury,  or  against  his  per- 
sonal representative.  i  Chitty  on 
Pleadings,  i  [citing  Randoll  v.  Bell,  I 
M.  &  S.  722;  Maberly  v.  Robins,  i 
Marsh.  260;  Dawes  v.  Peck,  8  T.  R. 
332;  Anderson  v.  Martindale,  i  East 
497].  See  also  Moore  v.  Tracy,  7 
Wend.  (N.  Y.)  229;  Hill  v.  Pardee,  143 
Pa.  St.  98,  28  W.  N.  C.(Pa.)450;  Tripp 
V.  Leland,  42  Vt.  487. 

A  Person  is  the  Legal  Cause  of  an  in- 
jury when  he  is  responsible  for  the 
condition  of  things  from  which  the 
injury  results  as  a  proximate  conse- 
quence. For  a  full  discussion  of  prox- 
imate and  remote  cause,  see  article 
Damages,  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.),  vol.  8,  p.  537. 

2.  Lillard  v.  Ruckers,  9  Yerg.  (Tenn.) 
64;  Jones  V.  Etheridge,6  Port.  (Ala.)  208. 

It  Is  Improper  Both  at  Law  and  in 
Equity  for  a  party  to  be  joined  in  a  suit 
who  has  neither  a  legal  nor  a  beneficial 
interest  in  its  subject-matter,  i  Chitty 
on  Pleadings  11,  citing  King  of  Spain 
V.  Machado,  4  Russ.  231. 

Insu£S.cient  Interest.  —  A  miller,  em- 
ployed by  the  owner  of  a  mill  to  take 
charge  of  and  tend  the  mill,  receiving 
in  compensation  half  the  profits  of  the 
mill,  but  without  any  agreement  for 
any  definite  time,  has  no  such  title 
or  possession  as  to  require  him  to  be 
joined  in  an  action  by  the  owner  for  an 
injury  to  the  mill.  Chandler  v.  How- 
land,  7  Gray  (Mass.)  348. 

3.  Scott  V.  Patton,  i  A.  K.  Marsh. 
(Ky.)  441;  Watertown  v.  White,  13 
Mass.  477;  Osburn  v.  Farr,  42  Mich. 
134,  wherein  it  was  held  that  upon  a 
joint  contract  with  an  infant  and  an 
adult,  the  infant's  father  cannot  join 
with  the  adult  in  his  own  name  as  the 
infant's  substitute  in  an  action. 

4.  Potter  7/.  Yale  College,  8  Conn.  52; 
Harper  v.  Hampton,  1  Har.  &  J.  (Md.) 
622;  Grozier  v.  Atwood,  4  Pick.  (Mass.) 
234;  Baxter  v.  Rodman,  3  Pick.  (Mass.) 
435;  Bowman  v.  Bailey,  10  Vt.  170. 

Joinder  of  Interested  Person  Not  a  Party 
to  Contraot.  —  If,  in    an   action    on    a 


promissory  note,  it  appears  that  the 
legal  title  is  wholly  in  the  plaintiff,  it 
is  error  for  the  court  to  permit  another 
to  be  joined  with  him  as  plaintiff, 
although  such  other  may  have  an  equi- 
table right  to  a  part  of  the  proceeds  of 
the  note  when  collected.  Curtis  v. 
Sprague,  51  Cal.  239. 

Although  the  officers  and  crew  of  a 
whaling  ship  are  interested  in  the  net 
proceeds  of  a  voyage,  they  should  not 
be  joined  in  an  action  on  a  contract 
of  mateship  between  two  masters  of 
whaling  vessels.     Baxter  v.  Rodman, 

3  Pick.  (Mass.)  435 ;  Grozier  v.  Atwood, 

4  Pick.  (Mass.)  234. 

A  promise  to  three,  upon  a  considera- 
tion proceeding  from  them  and  a  fourth 
person,  will  support  an  action  by  the 
three.  Cabot  v.  Haskins,  3  Pick. 
(Mass.)  83. 

If  A  sells  grain  to  B  for  future  de- 
livery, and  then  buys  grain  from  C  to 
fulfil  his  contract,  at  a  price  to  depend 
upon  whether  A  can  recover  the  price 
from  B,  there  being  no  privity  between 
B  and  C,  A  can  sue  B  alone  for  the 
purchase  money.  Kadish  v.  Young, 
108  111.  170,  48  Am.  Rep.  548. 

Where  a  Deed  Is  Inter  Partes,  an  action 
thereon  cannot  be  brought  jointly  by  a 
party  thereto  and  a  stranger,  although 
the  covenant  purports  to  be  with  such 
stranger  for  his  benefit,  i  Chitty  on 
Pleadings  4,  citing  Southampton  v. 
Brown,  6  B.  &  C..718,  13  E.  C.  L.  303. 
See   also   Metcalfe  v.  Rycroft,  6  M.  & 

s.  75. 

Undisclosed  Coprincipal.  —  Where  A 
enters  into  a  contract  with  B,  and  C  is 
actually  interested  therein,  and  the 
contract  was  in  fact  made  by  B  on  be- 
half of  himself  and  C  jointly,  B  and  C 
may  join  in  an  action  for  breach  of  con- 
tract notwithstanding  A  was  ignorant 
of  C's  interest.  McCord  v.  Love,  3 
Ala.  107;  Cottingham  z/.  Owens,  71  111. 
397;  Silliman  v.  Tuttle,  45  Barb.  (N. 
Y.)  171.  Contra,  Phillips  v.  Pennywit, 
I  Ark.  59;  McKnightz/.  Watkins,  6  Mo. 
App.  118.  See  generally  article  Prin- 
cipal AND  Agent. 

5.  Subcontractors    Cannot  Join.  —  Mc- 
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one  party.* 

Torts.  —  In  like  manner  two  or  more  persons  cannot  join  in  an 
action  ex  delicto  for  an  injury  done  to  only  one  of  them.* 

(2)  In  Actions  Ex  Contractu  —  (a)  Interests  under  Distinct  Contracts. 
—  Several  persons  having  rights  of  action  against  the  same 
obligor  arising  out  of  several  and  distinct  contracts  must  sue  sep- 
arately, and  may  not  unite  as  plaintiffs  in  one  action  against 
their  common  obligor,^  except  as  authorized  by  statute.* 

(b)  Interests  under  Same  Contract  —  aa.  Joint  Contracts  —  Statement  and 
Extent  of  Rule.  —  Where  a  promise  is  made  to  two  or  more  persons 
jointly,  all  the  obligees  must  unite  as  plaintiffs  ^  in  an  action  for 


Knight  V.  Watkins,  6  Mo.  App.  118; 
Barstow  v.  Gray,  3  Me.  409;  Dennison 
V.  Boylston,  48  Vt.  439;  Blakeney  v. 
Evans,  2  Cranch  (U.  S.)  185. 

1.  Partial  Assignees.  —  Where  the 
original  promisees  in  a  contract  as- 
signed part  of  their  interest  after  the 
contract  was  made  it  is  a  misjoinder  to 
make  such  assignee  a  plaintiff  jointly 
with  the  original  promisees  in  an  ac- 
tion on  the  contract.  Oelrichs  v.  Artz, 
21  Md.  524. 

2.  Winans  v.  Denman,  2  N.  J.  L.  116; 
Russell  V.  Snook,  3  N.  J.  L.  258;  Autin 
V.  Townsend,  3  N.  J.  L  313;  Robin- 
son V.  Scull,  3  N.  J.  L.  383;  Tracy  v. 
Bowen,  3  N.  J.  L.  519;  Rhoads  v. 
Booth,  14  Iowa  576. 

A  Partial  Assignee  of  a  chose  in  ac- 
tion cannot  join  with  his  assignor  who 
is  the  legal  owner  of  the  remaining  in- 
terest. Cable  V.  St.  Louis  Marine  R., 
etc.,  Co.,  21  Mo.  T33. 

Original  Joint  Interest  Determined  by 
Judgment.  —  Where  one  of  several  joint 
owners  of  property  sued  alone  for  its 
destruction,  and  judgment  was'  ren- 
dered against  him,  he  cannot  there- 
after join  with  the  other  joint  owners 
in  an  action  for  the  same  destruction. 
Brizendine  v.  Frankfort  Bridge  Co.,  2 
B.  Mon.  (Ky.)  32.  In  such  a  case  it 
would  seem  that  the  other  joint  owners 
might  sue  without  joining  the  one  who 
had  formerly  sued,  and  it  has  been  so 
held  in  a  case  where  a  recovery  had 
been  had  in  the  former  action  by  rea- 
son of  defendant's  failure  to  object  to 
the  nonjoinder.  Sedgworth  v.  Over- 
end,  7  T.  R.  275;  Whitney  v.  Stark,  8 
Cal.  514,  68  Am.  Dec.  360. 

3.  Jones  v.  Etheridge,  6  Port.  (Ala.) 
208;  Governor  v.  Hicks,  12  Ga.  189; 
Wills  V.  Cutler,  61  N.  H.  405. 

Several  plaintiffs,  claiming  distinct 
rights,  cannot  join  in  the  same  action. 
Barry    v.   Rogers,   2    Bibb  (Ky.)   314; 


Hinchman  v.  Paterson  Horse  R.  Co., 
17  N.  J.  Eq.  75- 

Where  money  is  due  to  a  county  and 
state  as  separate  corporations,  or  to 
the  one  exclusive  of  the  other,  they 
cannot  join  as  plaintiffs.  Salt  Lake 
County  V.  Golding,  2  Utah  319. 

Several  judgment  creditors  cannot 
unite  at  law  in  one  suit  to  reach  the 
equitable  property  of  a  common  judg- 
ment debtor.  Sage  v.  Mosher,  28 
Barb.  (N.  Y.)  287. 

4.  Statutes.  —  "All  communities  hav- 
ing tax  liens  upon  the  same  piece  of 
land  may  join  in  one  complaint  for  the 
foreclosure  of  the  same."  Gen.  Stat. 
Conn.,  1888,  §  3891. 

5.  Alabama.  —  Masterson  v.  Phinizy, 
56  Ala.  338;  Strickland  v.  Burns,  14 
Ala.  513. 

Arkansas.  —  Hays  v.  Lasater,  3  Ark. 
565;  Beller  v.  Block.  19  Ark.  566;  Yell 
V.  Snow,  24  Ark.  554. 

California.  —  McGilvery  v.  Moor- 
head,  3  Cal.  267. 

Colorado,  —  Davis  v.  Wannamaker,  2 
Colo.  637. 

Connecticut. — Wright  v.  Post,  3  Conn. 
142;  Beach  v.  Hotchkiss,  2  Conn.  697; 
Potter  V.  Yale  College,  8  Conn.  52. 

Delaware.  —  Cannon  v.  Maull,  4 
Harr.  (Del.)  223. 

Georgia.  —  Phillips  v.   Poole,  96  Ga. 
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Illinois.  —  Starrett  v.  Gault,  165  111. 
99;  Snell  V.  De  Land,  43  111.  323; 
Archer  7a  Bogue,  4  111.  526;  Cotting- 
ham  V.  Owens,  71  111.  397;  TuUy  v. 
Excelsior  Iron  Works,  115  111.  544; 
Boyd  V.  Merriell,  52  111.  151;  Connolly 
V.  Cottle,  I  111.  364;  Phillips  v.  Singer 
Mfg.  Co.,  88  111.  305;  Burns  v.  Follans- 
bee,  20  III.  App.  41. 

Indiana.  —  Hansel  v.  Morris,  i 
Blackf.  (Ind.)  307. 

Iowa.  —  Linder  v.  Lake,  5  Iowa  164. 

Kentucky.  —  Ford  v.  Bronaugh,  ii  B. 
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a  breach  thereof,  as  the  cause  of  action  in  such   cases  is  joint 
only.     This  rule  is  not  affected  by  the  fact  that  some  of  such 


Mon.  (Ky.)  14;  Quisenberry  v.  Artis,  i 
Duv.  (Ky.)  30;  Allen  v.  Lucket,  3  J.  J. 
Marsh.  (Ky.)  165. 

Maine.  —  Blanchard  v.  Dyer,  21  Me. 
Ill,  38  Am.  Dec.  253;  Moody  v.  Sew- 
all,  14  Me.  295;  Holyoke  v.  Loud,  69 
Me.   59;    Darling  v.  Simpson,   15   Me. 

175- 

Massachusetts.  —  Osborn  v.  Martha's 
Vineyard  R.  Co.,  140  Mass.  549;  Hay- 
den  V.  Snell,  9  Gray  (Mass.)  365,  69 
Am.  Dec.  294;  Osgood  v.  Pearsons,  4 
Gray  (Mass.)  455 ;  Jellison  v.  Lafonta, 
19  Pick.  (Mass.)  244;  Cleaves  v.  Lord, 
3  Gray  (Mass.)  66;  Capen  v.  Barrows, 
I  Gray  (Mass.)  381;  Wall  v.  Hinds,  4 
Gray  (Mass.)  256;  Williams  v.  Fowle, 
132  Mass.  385;  Baker  v.  Jewell,  6 
Mass.  460;  Halliday  v.  Doggett,  6 
Piclf.  (Mass.)  359. 

Michigan.  —  Osburn  v.  Farr,  42  Mich, 

134. 

Mississippi.  —  McMahon  v.  Webb,  52 
Miss.  424. 

Missouri.  —  Robbins  v.  Ayres,  10 
Mo.  538,  47  Am.  Dec.  125;  Rainey  v.' 
Smizer,  28  Mo.  311;  State  v.  Hessel- 
meyer,  34  Mo.  76;  Thieman  v.  Good- 
night, 17  Mo.  App.  429;  Dewey  v. 
Carey,  60  Mo.  224. 

N'ew  Hampshire.  —  Moore  v.  Ches- 
ley,  17  N.  H.  151;  Willoughby  v.  Wil- 
loughby,  5  N.  H.  244;  Pickering  v.  De 
Rochemont,  45  N.  H.  77. 

Neiv  Jersey.  —  Field  z/.  Runk,  22  N. 
J.  L.  525;  Suydam  v.  Combs,  15  N.  J. 
L..133;  M'Intosh  V.  Long,  2  N.  }.  L.  256. 

New  York.  —  Marie  v.  Garrison,  83 
N.  Y.  14;  Coster  v.  New  York,  etc.,  R. 
Co.,  6  Duer  (N.  Y.)  43;  Willink  v.  Ren- 
wick,  23  Wend.  (N.  Y.)  63;  Tylee  v. 
M'Lean,  10  Wend.  (N.  Y.)  374;  Walrad 
V.  Petrie,  4  Wend.  (N.  Y.)575;  Gould  z/. 
Gould,  6  Wend.  (N.  Y.)  263;  Emery 
V.  Hitchcock,  12  Wend.  (N.  Y.)  156; 
Smith  V.  Kerr,  3  N.  Y.  144;  New  York, 
etc..  Canal  Co.  v.  Fulton  Bank,  7 
Wend.  (N.  Y.)  412;  Ontario  Bank  v. 
Mumford.  2  Barb.  Ch.  (N.  Y.)  596; 
Ehle  V.  Purdy.  6  Wend.  (N.  Y.)  629. 

North  Carolina.  —  Haughton  v.  Bay- 
ley,  9  Ired.  L.  (N.  Car.)  337. 

Pennsylvania.  —  Titus  v.  Catawissa 
R.  Co.,  5  Phila.  (Pa.)  360,  21  Leg.  Int. 
(Pa.)  37;  Paul  v.  Witman,  3  W.  &  S. 
(Pa.)  407;  Sweigart  v.  Berk,  8  S.  & 
R.  (Pa.)  308 ;  Marys  v.  Anderson,  24  Pa. 
St.  272;  Morse  v.  Chase,  4  Watts  (Pa.) 
456. 


Rhode  Island.  —  Westgate  v.  Healy, 
4  R.  L  523;  Clapp  V.  Pawtucket  Sav. 
Inst.,  15  R.  1.  489. 

South  Carolina.  —  Sims  v.  Tyre,  3 
Brev.  (S.  Car.)  249;  Gordon  v.  Good- 
win, 2  Nott  &  M.  (S.  Car.)  70;  Ellis  v. 
McLemoor,  i  Bailey  L.  (S.  Car.)  13. 

Tennessee.  —  McNairy  v.  Thompson, 
I  Sneed  (Tenn.)  148;  Coffee  v.  East- 
land, Cooke  (Tenn.)  159. 

Texas.  —  Stachely  v.  Peirce,  28  Tex. 
335- 

Vermont.  —  Angus  v.  Robinson,  59 
Vt  585;  Lillie  V.  Lillie,  55  Vt.  470; 
Parker  v.  Bryant,  40  Vt.  291;  Hall  v. 
Adams,  i  Aik.  (Vt.)  166;  Hilliker  v. 
Loop,  5  Vt.  116. 

JVest  Virginia. — Johnson  v.  Mc- 
Clung,  26  W.  Va.  659. 

Wisconsin.  —  Martin  v.  Martin,  3 
Chand.  (Wis.)  303. 

United  States.  —  Seymour  v.  Western 
R.  Co.,  106  U.  S.  320;  Hoffman  v. 
Porter,  2  Brock.  (U.  S.)  156;  Philadel- 
phia, etc.,  R.  Co.  V.  Howard,  13  How. 
(U.  S.)  307. 

England.  —  Petrie  v.  Bury,  3  B.  &  C. 
353,  10  E.  C.  L.  108;  Lucas  v.  Beale, 
ID  C.  B.  739,  70  E.  C.  L.  739;  Wether- 
ell  V.  Langston,  i  Exch.  644;  Gresty  v. 
Gibson,  L.  R.  i  Exch.  112;  Reeves  v. 
Watts,  L.  R.  I  Q.  B.412,  7  B.  &  S.  523; 
M'Laren  v.  Baxter,  L.  R.  2  C.  P.  559; 
Joll  V.  Howe,  4  C.  B.  249,  56  E.  C.  L. 
249;  Bradburne  v.  Botfield,  14  M.  & 
W.  564;  Streatfield  v.  Halliday,  3  T.  R. 
782;  Anderson  v.  Martindale,  i  East 
497;  Southcote  V.  I'oare,  3  Taunt.  87. 

"A  covenant  or  promise  to  two,  if 
proved  in  an  action  brought  by  one  of 
them,  sustains  a  plea  which  denies  the 
existence  of  the  contract."  Wetherell 
V.  Langston,  i  Exch.  644. 

Season  for  Bale.  —  The  reason  as- 
signed why  all  should  join  is  that 
when  the  interest  is  joint,  if  several 
were  permitted  to  bring  several  actions 
for  one  and  the  same  cause,  the  court 
would  be  in  doubt  for  which  of  them  to 
give  judgment.  Per  Lord  Kenyon,  in 
Anderson  v.  Martindale,  i  East  497. 

There  Is  No  Difference  Between  Assump- 
sit and  Covenant  with  respect  to  the 
joinder  of '  plaintiffs,  except,  perhaps, 
that  the  rule  should  be  applied  with 
greater  liberality  in  case  of  assumpsit. 
Titus  V.  Catawissa  R.  Co.,  5  Phila. 
(Pa.)  360.  21  Leg.  Int.  (Pa.)  37. 

Partnership  XTnnecessary.  —  It  is    not 


15  Encyc.  PI.  &  Pr.  —  34 
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obligees  have  no  real  beneficial  interest  in  the  recovery,'  and  it 
applies  even  though  some  of  them  never  executed  or  assented  to 
the  contract  and  in  fact  expressly  disclaim  it.* 


necessary,  in  order  to  sustain  an  ac- 
tion, to  allege  or  prove  that  coplaintiffs 
are  partners;  it  is  sufficient  to  show 
that  the  contract  upon  which  the  action 
is  brought  was  made  with  the  plaintiffs 
jointly.  Wood  v.  Fithian,  24  N.  J.  L.  33, 
838;  Beller  v.  Block,  19  Ark.  567; 
Tully  V.  Excelsior  Iron  Works,  115  111. 

544- 

Trustees  constitute  but  one  person  in 
law,  and,  like  executors,  etc.,  must 
join  in  a  suit  concerning  their  trust. 
Brinckerhoff  v.  Wemple,  i  Wend.  (N. 
Y.)  474.  See  generally  article  Trusts 
AND  Trustees. 

On  a  Contract  of  Insurance  with  two 
jointly  on  their  joint  property,  one 
cannot  sue  alone  without  proof  of  an 
assignment  to  him  of  the  other's  in- 
terest and  of  the  company's  assent 
thereto.  Tate  v.  Citizens'  Mut.  F.  Ins, 
Co.,  T3  Gray  (Mass.)  79;  Blanchard  v. 
Dyer,  21  Me.  iii,  38  Am.  Dec.  253. 

Upon  a  Subscription  Agreement  to  pay 
money  for  an  object  of  common  inter- 
est, where  the  mutual  promises  consti- 
tute the  sole  consideration,  if  one  fails 
to  perform,  all  the  others  must  unite 
in  a  suit  on  the  contract,  notwithstand- 
ing a  provision  therein  that  all  pay- 
ments should  be  made  to  certain 
specified  subscribers.  Moore  v,  Ches- 
ley,  17  N.  H.  151. 

In  Louisiana  joint  obligees  are  not  re- 
quired to  unite  as  plaintiffs.  Hincks 
V.  Converse,  38  La.  Ann.  871.  holding 
that  a  stockholder  of  a  bank  may,  to 
the  extent  of  his  interest,  recover  upon 
the  bond  of  a  defaulting  officer,  and 
overruling  Ailing  v.  Woodruff,  16  La. 
Ann.  6;  Buckner  v.  Beaird,  32  La. 
Ann.  226. 

1.  Alabama.  —  Masterson  v.  Phinizy, 
56  Ala.  338. 

California.  —  McGilvery  v.  Moor- 
head,  3  Cal.  267;  Phillips  v.  Henshaw, 
5  Cal.  509;  Browner  v.  Davis,  15  Cal.  11. 

Louisiana.  —  Ailing  v.  Woodruff,  16 
La.  Ann.  6. 

Massachusetts.  —  Brewer  v.  Stone,  11 
Gray  (Mass.)  231 ;  Bird  &.  Washburn, 
10  Pick.  (Mass.)  226:  Capen  v.  Bar- 
rows, I  Gray  (Mass.)  381. 

Mississippi.  —  McMahon  v.  Webb,  52 
Miss.  424. 

New  Hampshire.  —  Moore  v.  Chesley, 
17  N.  H.  151. 


New  York.  —  Dunlop  v.  Gregory,  10 
N.  Y.  244. 

Pennsylvania.  —  Sweigart  v.  Berk,  8 
S.  &  R.  (Pa.)  308;  Diehl  v.  Gilpin,  8 
Phila.  (Pa.)  15. 

Tennessee.  —  McNairy  v.  Thompson, 
I  Sneed  (Tenn.)  142. 

Vermont.  —  Lillie  v.  Lillie,  55  Vt.  470. 

But  see  Browner  v.  Davis,  15  Cal.  11. 

Obligees  Without  Beneficial  Interest  — 
Illustrations.  —  Where  a  covenant  inter 
partes,  two  persons  composing  one 
party,  binds  each  party  to  the  other  to 
submit  to  arbitration  and  pay  an 
award,  if  the  award  is  made  in  favor 
of  one  of  the  two  who  form  one  party 
to  the  covenant,  an  action  is  properly 
"brought  in  the  names  of  both.  An  ac- 
tion on  a  contract,  whether  parol  or 
sealed,  must  be  brought  in  the  name 
of  the  party  in  whom  the  legal  interest 
in  it  is  vested;  but  the  legal  interest  in 
the  contract,  and  the  benefit  to  be  de- 
rived from  or  under  it,  are  very  differ- 
ent things.  Emery  v.  Hitchcock,  12 
Wend.  (N.  Y.)  156. 

Upon  a  covenant  with  two  persons 
to  pay  a  sum  of  money  to  one  of  them 
they  take  a  joint  legal  interest  and 
must  join  as  plaintiffs  in  an  action 
upon  the  covenant.  Anderson  v.  Mar- 
tindale,  i  East  497;  Withers  v. 
Bircham,  3  B.  &  C.  254.  10  E.  C.  L.  68. 

An  action  on  an  attachment  bond, 
payable  to  several  persons  jointly,  and 
conditioned  for  the  payment  to  them  of 
"  all  such  damages  as  they  may  sus- 
tain from  the  wrongful  or  vexatious 
suing  out  of  the  attachment,"  can  be 
maintained  only  by  all  the  obligees 
jointly,  though  the  alleged  damage 
may  have  accrued  to  only  one  of  them, 
Masterson  v.  Phinizy,  56  Ala.  336;  to 
the  same  effect,  Boyd  v.  Martin,  10 
Ala.  700;  or  though  several  damages 
accrued  to  each,  McLeod  v.  Scott,  38 
Ark.  72.  One  may  sue  in  California. 
Lally  V,  Wise,  28  Cal.  539.  And  a 
joinder  would  be  bad  on  demurrer. 
Summers  v.  Parish,  10  Cal.  347; 
Browner  71.  Davis.  15  Cal.  9. 

2.  Smith  v.  Kerr,  3  N.  Y.  144;  Sey- 
mour V.  Western  R.  Co.,  106  U.  S.  320; 
Philadelphia,  etc..  R.  Co.  v.  Howard, 
13  How.  (U.  S.)  307;  Petrie  v.  Bury,  3 
B.  &  C.  353,  10  E.  C.  L.  108,  5  D.  &  R. 
152. 
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Person  Authorized  by  Contract  to  Sue.  —  The  parties  to  the  contract 
may,  however,  in  certain  cases  agree  that  suit  thereon  may  be 
brought  by  one  of  the  obligees  named  therein  without  joining 
the  others,  and  effect  will  be  given  to  such  agreement.* 

Dormant  Partners  need  not  join  as  plaintiffs,  although  it  seems 
that  they  may  join.* 

Upon  the  Death  of  a  Joint  Obligee  the  cause  of  action  survives  to  his 
co-obligees,  and  all  such  survivors  must  join  in  the  suit,*  but  the 


Season  of  Bole.  —  "  The  meaning  of 
the  words  of  the  covenant  *  *  *  is 
that  the  defendant  will  pay  the  two 
covenantees;  that  meaning  is  the  same 
whether  they  accept  the  covenant  or 
not;  and  the  acceptance  of  the  one  and 
the  refusal  of  the  other  does  not  alter 
the  sense  so  as  to  convert  it  into  a 
covenant  to  one  only."  Wetherell  v. 
Langston,  i  Exch.  644. 

Limitation  of  Bnle.  —  This  rule  that 
all  joint  covenantees  must  join, 
whether  signing  the  deed  or  not,  has, 
however,  no  application  until  it  is 
ascertained  that  there  is  a  joint  cove- 
nantee. Therefore  when  a  covenant 
purported  to  be  made  between  A  and 
B  of  the  first  part  and  C  of  the  second 
part,  and  the  covenant  ran  between  the 
party  of  the  first  part  and  the  party  of 
the  second  part,  and  B  never  signed 
the  deed,  it  was  held  that  B  never  in 
truth  became  a  party  to  the  instrument, 
and  therefore  A  was  the  party  of  the 
first  part,  and  he  could  sue  alone  on 
the  covenant.  Philadelphia,  etc.,  R. 
Co.  V.  Howard,  13  How.  (U.  S.)  307. 

1.  Party  Authorized  by  Contract  to  Sue. 
—  Where  several  persons  jointly  inter- 
ested agreed  to  horse  a  coach,  each  of 
them  one  stage,  and  that  in  case  of  de- 
fault one  of  them  should  sue  the  de- 
faulter for  a  penalty  to  be  divided 
among  all  the  nondefaulters,  the  party 
appointed  may  sue  alone  for  the  pen- 
alty. Radenhurst  v.  Bates,  3  Bing. 
463,  13  E.  C.  L.  53,  wherein  the  court 
said:  "  We  think  that  the  members  of 
a  firm  cannot,  by  agreement,  give  an 
authority  to  any  one  of  them  to  bring 
an  action  in  his  name  against  persons 
not  members  of  the  firm;  but  where 
several  parties  create  by  agreement 
penalties  to  be  paid  by  one  of  them  to 
the  others,  we  see  no  objection  to  their 
empowering  one  to  sue  for  the  others. 
Such  an  agreement  is  in  effect  an 
undertaking  not  to  object  on  account 
of  all  who  ought  otherwise  to  have  been 
joined  in  the  action  not  being  j^oined." 

Shareholders    in    a  cost-book  com- 


pany, a  species  of  partnership,  may 
not  agree  that  unpaid  calls  fqr  their 
subscription  may  be  sued  for  by  the 
person  at  the  time  acting  as  purser  of 
the  company,  because  inter  alia  agree- 
ing to  allow  an  action  on  a  contract  by 
one  not  in  privity  to  it.  Hybart  v. 
Parker,  4  C.  B.  N.  S.  209,  93  E.  C.  L. 
209. 

Where  several  mutually  agree,  each 
upon  consideration  of  the  promise  of 
all  the, others,  to  pay  money  for  a  cer- 
tain object  of  common  benefit  and  in- 
terest, if  one  fails  to  perform  all  the 
others  must  unite  in  a  suit  on  the  con- 
tract, even  though  the  contract  pro- 
vided that  all  the  payments  should  be 
made  to  certain  of  the  subscribers. 
Moore  v.  Cheslej',  17  N.  H.  151. 

2.  See  article  Partnership. 

3.  Alabama.  —  Callison  v.  Little,  2 
Port.  (Ala.)  89;  Bebee  v.  Miller,  Minor 
(Ala.)  364;  Waters  v.  Creagh,  Minor 
(Ala.)  128. 

Arkansas.  —  Roane  v.  Lafferty,  5 
Ark.  465. 

Colorado.  —  Smith  v.  Salomon,  i 
Colo.  177. 

Indiana.  —  Indiana,  etc.,  R.  Co.  v. 
Adamson,  114  Ind.  282. 

Kentucky.  —  Brown  v.  King,  i  Bibb 
(Ky.)  462;  Morrison  v.  Winn,  Hard. 
(Ky.)  488. 

Massachusetts.  —  Burnside  v.  Mer- 
rick, 4  Met.  (Mass.)  540;  Peters  v. 
Davis,  7  Mass.  257;  Donnell  v.  Man- 
son,  109  Mass.  576;  Smith  v.  Franklin, 

1  Mass.  480. 

Michigan.  —  Jackson  v.  People,  6 
Mich.  154. 

Minnesota.  —  Freeman  v.  Curran,  i 
Minn.  169. 

New  York.  —  Murray  v.  Mumford,  6 
Cow.  (N.  Y.)  441;    Bernard  v.  Wilcox, 

2  Johns.  Cas.  (N.  Y.)  374. 

South  Carolina.  —  Kinsler  v.  Mc- 
Cants,  4  Rich.  L.  (S.  Car.)  46. 

Texas.  —  Hansell  v.  Gregg,  7  Tex. 
223. 

United  States.  —  Robinson  v.  Hin- 
trager,  36  Fed.   Rep.  752;    Crocker  v. 
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personal  representative  of  the  deceased  obligee  or  obligees  can- 
not be  joined  with  such  survivors,'  Upon  the  death  of  the  last 
survivor  the  cause  of  action  passes  to  his  personal  representative, 
who  must  sue  alone,  without  joining  the  personal  representatives 
of  the  other  deceased  obligees.* 

Averment  of  Excuse  for  Nonjoinder.  —  If  there  be  a  legal  giound  for 
omitting  one  of  several  co-obligees  as  a  plaintiff,  as  his  death, 
refusal  to  join,  etc.,  the  declaration  must  show  such  excuse  for 
the  nonjoinder,^  in  order  to  show  the  right  of  less  than  all  to 

4 


sue. 


Beal,  I  Lowell  (U.  S.)  416;  Dana  v. 
Parker,  27  Fed.  Rep.  263. 

E7tgland.  —  Bradburne  v.  Botfield,  14 
M.  &  W.  564;  Anderson  v.  Martindale, 
I  East  497. 

See  also  the  article  Partnership, 
post,  for  a  further  illustration  of  this 
principle. 

Averment  Showing  Bight  of  Action  in 
Survivor.  —  The  declaration  must  set 
out  the  contract  as  it  existed  and  show 
the  interest  of  the  plaintiff  to  be  that  of 
a  survivor.  Callison  v.  Little,  2  Port. 
(Ala.)  89;  Freeman  v.  Curran,  i  Minn. 
169. 

In  Hansell  v.  Gregg,  7  Tex.  223,  the 
action  was  brought  on  a  note  in  the 
name  of  one  of  two  obligees.  The  de- 
fendant excepted  to  the  petition  on  the 
ground  of  the  nonjoinder  of  the  repre- 
sentatives of  the  other  obligee,  whom 
the  plaintiff  had  alleged  to  be  de- 
ceased. It  was  held  that  the  exception 
was  sufficiently  answered  by  another 
averment  in  the  petition  that  the  sur- 
vivor was  the  sole  owner  of  the  cause 
of  action. 

See  also  infra,  this  section,  the  para- 
graph Averment  of  Excuse  for  Non- 
joinder. 

1.  Joinder  of  Personal  Representative 
and  Survivor  —  Alabama.  —  Murphy  v. 
Branch  Bank,  5  Ala.  421;  Bebee 
V,  Miller,  Minor  (Ala.)  364;  Waters  v. 
Creagh,  Minor  (Ala.)  128. 

Indiana.  —  Indiana,  etc.,  R.  Co.  v. 
Adamson,  114  Ind.  282. 

Kentucky.  —  Morrison  v.  Winn, 
Hard.  (Ky.)  488;  Brown  v.  King,  i 
Bibb  (Ky.)  462. 

Massachusetts.  —  Smith  v.  Franklin, 
I  Mass.  480;  Walker  v.  Maxwell,  i 
Mass.  104.. 

Michigan.  —  Jackson  v.  People,  6 
Mich.  155. 

United  States.  —  Crocker  v.  Beal,  i 
Lowell,  (U.  S.)  416;  Robinson  v.  Hin- 
trager,  36  Fed.  Rep.  752. 

Where  it  is  apparent  on   the  face  of 


the  declaration  that  the  action  is  prose- 
cuted jointly  by  one  obligee  and  the 
personal  representative  of  a  deceased 
co-obligee,  no  recovery  can  be  had. 
Jackson  v.  People,  6  Mich.  155. 

Where  a  Note  Is  Executed  to  Trustees 
and  Their  Successors  in  the  trust,  on  the 
death  of  one  of  the  trustees  the  right  of 
action  on  the  note  survives  to  the  sur 
vivors,  and  the  successor  of  the  de- 
ceased cannot  be  joined  with  them. 
Roane  v.  Lafferty,  5  Ark.  465. 

In  Bumpass  v.  Richardson,  i  Stew. 
(Ala.)  17,  the  suit  was  not  brought  in 
the  names  of  all  of  the  original  trustees 
to  whom  the  bond  in  the  suit  was  pay- 
able, but  in  the  names  of  only  two  of 
such  obligees  and  of  the  successors  of 
the  other  three.  It  was  held  that  the 
action  could  not  be  sustained  in  the 
names  of  the  successors  who  were  not 
parties  to  the  contract  and  had  no  legal 
interest  in  it,  as  this  kind  of  succession 
would  give  to  the  trustees  the  perpetu- 
ity of  a  corporation.  The  action 
should  have  been  brought  in  the 
names  of  the  trustees  to  whom  the 
obligation  was  given  or  of  the  sur- 
vivors of  them. 

2.  Bebee  v.  Miller,  Minor  (Ala.)  364. 

3.  I  Chitty  on  Pleadings  16;  Hays  v. 
Lasater,  3  Ark.  565;  Moody  v.  Sewall, 
14  Me.  295;  Holyoke  v.  Loud,  69  Me. 
59;  Sims  V.  Tyre,  3  Brev.  (S.  Car.)  2<i9; 
Percival  v.  McCoy,  4  McCrary  (U.  S.) 
418. 

Excuse  for  Nonjoinder.  —  The  refusal 
of  one  covenantee  to  join  may  be 
alleged  as  an  excuse  for  not  joining 
him.     Hays  v.  Lasater,  3  Ark.  565. 

When  an  unincorporated  association 
makes  a  contract,  it  has  been  held  that 
in  an  action  thereon  one  whose  name 
was  signed  to  the  articles  of  associa- 
tion, but  who  had  not  signed  himself 
and  had  never  authorized  such  signa- 
ture, need  not  be  joined  as  a  party 
plaintiff.     Boyd  z-.  Merriell,  52  111.  151. 

4.  Sweigart  v.  Berk,  8  S.  &  R.  (Pa.) 


533 


Volume  XV. 


At  Common  Law. 


PARTIES   TO  ACTIONS.         Joinder  of  Parties. 


Severance  of  Interest.  —  An  interest  joint  at  first  may  by  subse- 
quent dealings  become  several  so  as  to  authorize  a  suit  by  one 
obligee  without  joining  the  others,*  though  perhaps  this  is  lim- 
ited to  cases  where  the  severance  is  caused  by  the  act  of  the 
defendant.*  In  Vermont  it  has  been  held  necessary  to  the  main- 
tenance of  a  suit  by  one  party  alone  that  all  the  parties  must 
agree  to  the  severance  of  the  joint  interest,  and  the  obligor  must 
promise  to  pay  each  his  several  share  and  the  suit  must  be  based 
on  the  new  promise.' 

bb.   Several   Contracts.  —  Where  two  or  more  persons  have  sepa- 

acknowledgment  of  a  debt  due  by 
both,  and  the  action  is  still  against 
both.  Thompson  v.  Crocker,  Rice  L. 
(S.  Car.)  23. 

Where  A  and  B  contracted  with  C  for 
certain  services,  and  A  paid  him  in 
part  therefor,  A  cannot  alone  sue  C  for 
damages  for  breach  of  contract,  be- 
cause the  contract  is  joint.  Archer  v. 
Bogue,  4  111.  526. 

A  fraudulent  release  to  the  obligor 
executed  by  one  of  several  joint  obli- 
gees is  not  only  not  binding  on  the 
other  joint  obligees,  but  also  enables 
them  to  sue  without  joining  the  party 
released.  South  Fork  Canal  Co.  v, 
Gordon,  6  Wall.  (U.  S.)  561. 

2.  Severance  by  Defendant.  —  Where 
the  defendant  pays  to  one  or  more  of 
the  joint  obligees  his  or  their  propor- 
tion, it  has  been  held  that  the  others 
could  sue  separately.  Beach  7^.  Hotch- 
kiss,  2  Conn.  697;  Buckner  v.  Beaird, 
32  La.  Ann.  226;  Titus  z/.  Catawissa  R. 
Co.,  5  Phila.  (Pa.)  360,  21  Leg.  Int. 
(Pa.)  37;  Boston,  etc.,  R.  Co.  v.  Port- 
land, etc.,  R.  Co.,  119  Mass.  499;  Baker 
V.  Jewell,  6  Mass.  460;  Rice  v.  Savery, 
22  Iowa  470. 

"  Whether  this  action  arises  from  a 
contract  or  from  a  tort,  we  consider  the 
law  to  be  well  settled  that  if  one  man 
is  legally  answerable,  in  a  personal  ac- 
tion, to  two  or  more  persons  jointly,  if 
he  will  settle  and  adjust  the  contro- 
versy with  either  of  them,  so  that  he 
has  no  longer  an  interest  in  the  dis- 
pute, this  is  a  severance  of  the  cause  of 
action  as  to  any  or  all  of  the  parties." 
Baker  v.  Jewell,  6  Mass.  461,  holding 
that  such  a  severance  might  be  set  up 
in  a  replication  in  avoidance  of  a  plea 
of  nonjoinder.  Compare  Angus  o. 
Robinson,  59  Vt.  585. 

3.  Vermont  Exile  as  to  Severance.  — 
Angus  z/.  Robinson,  59  Vt.  585,  wherein 
it  was  held  that  the  rule  requiring  joint 
contractors  to  sue  jointly  upon  the  joint 
contract  was  not  affected   by   the   fact 


308,  holding  that  when  some  joint 
obligees  are  dead  that  fact  must  be 
averred  in  the  declaration. 

1.  Titus  V.  Catawissa  R.  Co.,  5  Phila. 
(Pa.)  360,  21  Leg.  Int.  (Pa.)  37;  Powis 
V.  Smith,  5  B.  &  Aid.  850,  7  E.  C.  L. 
279,  wherein  it  was  held  that  a  joint 
contract  may  be  made  several  by 
agreement  of  all  the  parties,  and  that 
whether  it  was  so  severed  or  not  was  a 
question  for  the  jury. 

Subsequent  Severance  of  Interest.  —  If 
a  contract  is  joint,  the  fact  that  one 
party  paid  his  share  of  the  liability  and 
the  other  party  did  not  does  not  afford 
such  evidence  of  a  separate  interest  in 
the  original  contract  made  with  the  de- 
fendant as  authorizes  separate  suits. 
Moody  V.  Sewall,  14  Me.  295;  Archer 
V.  Bogue,  4  111.  526, 

If  a  joint  contract  is  made  by  A  and 
B  with  C,  and  the  contract  is  cancelled 
by  C  as  to  B,  and  thereafter  A  sues  C 
for  damages  sustained  by  him  alone 
under  the  contract,  A  must,  if  he  relies 
upon  the  original  contract  of  A  and  B 
with  C,  join  B  in  the  action.  McGil- 
very  v.  Moorhead,  3  Cal,  267.  To  the 
same  effect  is  Phillips  v.  Henshaw,  5 
Cal.  509. 

A  bond  given  to  A  and  B  for  the  pay- 
ment of  any  sum  recovered  in  a  suit  is 
joint,  and  is  not  rendered  several  by  a 
decree  in  the  suit  adjudging  separate 
amounts  to  A  and  B.  McLeod  v. 
•Scott,  38  Ark.  72. 

Although  a  certificate  in  payment  to 
two  physicians  for  attending  an  in- 
quest is  based  on  an  estimate  as  to  the 
amount  due  each,  that  is  not  conclusive 
against  a  joint  employment  and  does 
not  prevent  a  joint  action  on  the  cer- 
tificate. Pueblo  County  v.  Marshall, 
II  Colo.  84. 

Where  two  persons  under  their  hand 
and  seal  acknowledge  a  debt  and 
promise  to  pay  it  by  a  mortgage  given 
by  one,  and  one  of  them  subsequently 
executes     the     mortgage,     it     is     an 
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rate  and  distinct  interests  under  the  same  contract,  or,  in  other 
words,  where  the  contract  is  made  with  them  severally  and  not 
jointly,  an  action  for  a  breach  must  be  brought  by  each  obligee 
separately,  and  all  the  obligees  may  not  join  in  one  action.* 

cc.  General  Rules  of  Interpretation  —  {ad)  Express  Contracts.  — 
Whether  an  express  contract  is  joint  or  several  is  a  question  of 
interpretation,  and  in  determining  it  regard  must  be  had  both  to 
the  language  of  the  contract  and  the  legal  interests  of  the  prom- 
isees.* There  are  many  expressions  in  the  cases  from  which  it 
would  seem  that  the  joint  or  several  nature  of  a  contract  depends 
wholly  upon  the  interests  of  the  parties  as  between  themselves, 


that  a  settlement  had  been  effected 
with  one  of  them,  in  the  absence  of  an 
agreement  with  all. 

Where  there  is  such  an  agreement  as 
above  described,  the  right  to  sue  sep- 
arately is  clear.  Parker  v.  Bryant,  40 
Vt.  291;  Powis  V.  Smith,  5  B.  &  Aid. 
850,  7  E.  C.  L,  279. 

1.  Alabama.  —  Riley  v.  Marshall,  5 
Ala.  682. 

Connecticut.  —  Gridley  v.  Starr,  i  Root 
(Conn.)  281. 

Georgia.  —  Germania  F.  Ins.  Co.  v. 
Hawks,  55  Ga.  674. 

Kansas.  —  Hurd  z/.  Simpson,  47  Kan. 
373;  Hudson  V.  Atchison  County,  12 
Kan.  140;  Swenson  v.  Moline  Plow  Co., 
14  Kan.  387;  Palmer  v.  Waddell,  22 
Kan.  352;  Dobbs  v.  Stauffer,  24  Kan. 
128;  Jeffers  v.  Forbes,  28  Kan.  174; 
McGrath  v.  Newton,  29  Kan.  365;  Ells- 
worth V.  Rossiter,  46  Kan.  237. 

Kentucky.  —  Blakey  v.  Blakey,  2 
Dana  (Ky.)  460;  Ford  v.  Bronaugh,  11 
B.  Mon.  (Ky.)  14. 

Massachusetts.  —  Dunham  v.  Gillis,  8 
Mass.  462;  Cleaves  v.  Lord,  3  Gray 
(Mass.)  66. 

Missouri.  —  Robbins  v.  Ayres,  10  Mo. 

539- 

New  Hampshire.  —  Pickering  v.  De 
Rochemont,  45  N.  H.  67;  Wills  v.  Cut- 
ler, 61  N.  H.405;  Farmer  v.  Stewart, 

2  N.  H.  97. 

New  York.  —  Gould  v.  Gould,  6 
Wend.  (N.  Y.)  263;  Therasson  v.  Mc- 
Spedon,  2  Hilt.  (N.  Y.)  i. 

Ohio.  —  Masters  v.  Freeman,  17  Ohio 
St.  323. 

Pennsylvania. — Mytinger  v.  Springer, 

3  W.  &  S.  (Pa.)  405. 

Vermont.  —  Crampton  v.  Ballard,  10 
Vt.  251;  Page  V.  Baldwin,  29  Vt.  4.28. 

"  Separate  causes  of  action  in  favor 
of  separate  individuals  cannot,  in  the 
nature  of  things,  constitute  a  single 
cause  of  action  or  a  joint  cause  of  ac- 


tion, or  a  cause  of  action  in  favor  of 
two  or  more  or  all  of  the  several  plain- 
tiffs."     Hurd    V.   Simpson,   47    Kan. 

373- 

No  act  of  the  persons  to  whom  the 
several  promises  are  made  can  enable 
them  to  sustain  a  joint  suit  at  law 
against  the  promisor  without  his  con- 
sent, in  relation  to  matters  in  which 
they  had  no  joint  interest  at  the  time 
when  those  promises  were  made. 
Gould  V.  Gould,  6  Wend.  (N.  Y.)  263. 

In  one  suit  the  court  will  not  take 
cognizance  of  distinct  and  separate 
claims  of  different  persons.  Where  the 
damage  as  well  as  the  interest  is  sev- 
eral, each  party  must  sue  separately. 
Governor  v.  Hicks,  12  Ga.  189. 

Contracts  Creating  Several  Bights  of  Ac- 
tion. —  If  two  joint  owners  of  goods 
consign  them  to  a  factor,  and  inform 
him  that  each  owns  a  moiety,  and  they 
give  separate  and  variant  instructions, 
each  for  his  own  moiety,  one  of  them 
alone  may  sue  the  consignee  for  vio- 
lating his  separate  instructions.  Hall 
V.  Leigh,  8  Cranch  (U.  S.)  50. 

When  one  is  bound  by  contract  to 
two  persons  severally,  and  only  sev- 
erally, their  interests  laeing  also  sev- 
eral, they  not  only  may,  but  must,  sue 
upon  it  severally,  and  in  a  joint  action 
the  plaintiffs  will  not  be  permitted, 
over  the  defendant's  objection,  to  intro- 
duce evidence  of  a  several  contract. 
No.   5    Mining  Co.   v.  Bruce,  4  Colo. 

293- 

Death  of  Party  Severally  Entitled. — 
Where  the  interest  of  the  covenantees 
in  a  contract  is  several  and  one  of  them 
dies,  his  executor  may  sue  though  the 
other  be  living.  Enys  v.  Donnithorne, 
2  Burr.  1 197;  Shaw  v.  Sherwood,  Cro. 
Eliz.  729. 

2.  Harrold  v.  Whitaker,  11  Q.  B,  161, 
63  E.  C.  L.  161;  Cleaves  v.  Lord,  3 
Gray  (Mass.)  68. 
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and  not  at  all  upon  the  language  used.*  But  it  is  apprehended 
that  the  clearly  expressed  intent  of  the  parties  is  always  con- 
trolling, and  that  it  is  only  where  the  language  used  leaves  room 
for  construction  that  the  real  interests  of  the  parties  inter  se 
under  the  contract  become  decisive.* 

Where  the  Language  Used  Is  TTnambiguous,  and  shows  an  unmistakable 
intent  that  the  promise  shall  be  joint,  the  contract  will  be  deemed 
a  joint  contract,  and  in  a  suit  thereon  all  the  promisees  must  be 
joined  as  plaintiffs;'   and  this  is  true  even  in  cases  where,  as 


1 .  Controlling  Effect  of  Interest  of  Prom- 
isees,—  Thus,  it  is  frequently  said  that 
when  the  legal  interest  and  cause  of 
action  of  the  covenantees  are  several, 
each  may  and  should  sue  separately  for 
the  particular  damage  resulting  to  him 
individually,  although  the  covenant  or 
promise  be  in  its  terms  joint.  Ford  v. 
Bronaugh,  ii  B.  Mon.  (Ky.)  15;  Perry- 
ville  V.  Letcher,  i  T.  B.  Mon.  (Ky.)  11 ; 
Robbins  v.  Ayres,  10  Mo.  542;  Hees  v. 
Nellis,  I  Thomp.  &  C.  (N.  Y.)  118;  Em- 
meluth  v.  Home  Ben.  Assoc,  122  N. 
Y.  130;  Pickering  v.  De  Rochemont,  45 
N.  H.  77;  Little  v.  Hobbs,  8  Jones  L. 
(N.  Car.)  179;  James  v.  Emery,  8 
Taunt.  245,  4  E.  C.  L.  89,  5  Price  529, 
2  Moo.  195, 

And  on  the  other  hand  it  is  said  that 
if  the  interest  of  the  obligees  is  joint, 
it  is  immaterial  that  the  covenant  is  in 
its  terms  several ;  that  the  contract  is 
nevertheless  a  joint  contract,  in  the  en- 
forcement of  which  all  must  join, 
Dumanoise  v.  Townsend,  80  Mich.  302; 
Capen  v.  Barrows,  i  Gray  (Mass.)  376 
r/<7//<7W«f  Slingsbie's  Case,  5  Coke  19; 
Anderson  v.  Martindale,  i  East  497, 
and  distinguishing  and  criticising  Dun- 
ham V.  Gillis,  8  Mass.  462;  Tippet  v. 
Hawkey,  3  Mod.  263;  Rolls  v.  Yate, 
Yelv.  177,  I  Bulst.  25;  Bradburne  v. 
Botfield,  14  M.  &  W.  559].  See  also 
New  Haven,  etc.,  R.  Co,  v.  Hayden, 
119  Mass.  361;  Sager  v.  Tupper,  38 
Mich.  258;  Eastman  %>.  Clark,  53  N.  H. 
276,  16  Am.  Rep.  192;  Murphey  v. 
Weil,  92  Wis.  475:  Edmunds  v.  Bush- 
ell,  L.  R.  I  Q.  B.  97. 

"  The  principle  is  well  known,  and 
fully  established,  that  if  the  interest  be 
joint  the  action  must  be  joint,  although 
the  words  of  the  covenant  be  several; 
and  if  the  interest  be  several  the  cove- 
nant will  be  several,  although  the 
terms  of  it  be  joint.  *  *  *  In  this 
case  the  interest  is  several,  and  the 
covenant  must  follow  the  interest  of 
the  covenantees."  James  v.  Emery,  8 
Taunt.  245,  4  E.  C.  L.  89,  5  Price  529, 


2  Moo.  195.  See  also  Withers  v. 
Bircham,  3  B.  &  C.  254,  10  E.  C.  L  68; 
Titus  V.  Catawissa  R.  Co.,  5  Phila. 
(Pa.)  360,  21  Leg.  Int.  (Pa.)  37;  and 
authorities  cited  in  note  to  Eccleston  v. 
Clipsham,  i  Saund.  153, 

Where  the  interest  of  the  covenantees 
is  joint,  although  the  covenant  is  in 
terms  joint  and  several,  the  action  fol- 
lows the  nature  of  the  contract  and 
must  be  brought  in  the  names  of  all  the 
covenantees.  Pugh  v.  Stringfield,  3  C. 
B.  N.  S.  2,  91  E.  C.  L.  2.  4  C.  B.  N.  S. 
364,  93  E.  C.  L.  364. 

2.  Lee  v.  Gibbons,  14  S.  &  R.  (Pa.) 
105 ;  Capen  v.  Barrows,  i  Gray  (Mass.) 
379;  Bradburne  ».  Botfield,  14  M.  &  W. 
572. 

S.  Louisiana.  —  Nicholson  v.  Hen- 
nen,  16  La.  Ann.  33. 

Massachusetts.  —  Capen  v.  Barrows,  i 
Gray  (Mass.)  376, 

New  Jersey.  —  Suydam  v.  Combs,  15 
N.  J.  L.  133.  . 

Pennsylvania.  —  Lee  v.  Gibbons,  14 
S.  &  R.  (Pa.)  no. 

Vermont.  —  Lillie  v.  Lillie,  55  Vt. 
470. 

England.  —  Keightley  v.  Watson,  3 
Exch.  721;  Southcote  v.  Hoare,  3 
Taunt.  87;  Chanter  v.  Leese,  5  M.  & 
W.  698;  Sorsbie  v.  Park,  12  M.  &  W. 
146. 

Note  Payable  to  "  A.  or  B."  —  A  note 
payable  to  "  A  or  B  "  is,  at  least,  evi- 
dence of  a  joint  contract  with  both  the 
payees,  if  not  of  a  several  contract  with 
each  of  them,  and  therefore  both  are 
entitled  to  sue  jointly  thereon.  West- 
gate  V.  Healy,  4  R.  I.  523.  See  also 
Osgood  V.  Pearsons, ,  4  Gray  (Mass.) 
455;  Walrad  v.  Petrie,  4  Wend.  (N.  Y.) 
575.  And  since  they  are  entitled  to  sue 
jointly,  it  seems  that  they  must  sue 
jointly.  Willoughby  v.  Willoughby,  5 
N.  H.  244;  Walrad  v.  Petrie,  4  Wend. 
(N.  Y.)  575.  But  see  Ellis  v.  Mc- 
Lemoor,  i  Bailey  L.  (S.  Car.)  13, 
wherein  it  was  held  that  either  may 
sue  separately. 
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between  the  promisees  themselves,  their  interests  are  several.* 
So  where  the  language  shows  a  clear  intent  to  make  a  several 
promise,  the  contract  will  be  deemed  to  be  several,  and  the 
promisees  cannot  join  in  a  suit  thereon,  but  must  sue  separately.* 


An  Agreement  to  Fay  a  Gross  Sam  to 
Several  is  a  joint  obligation,  and  in  an 
action  thereon  all  the  obligees  who  are 
living  must  be  joined  as  plaintiffs. 
Davis  V.  Wannamaker,  2  Colo.  637; 
Powis  V.  Smith,  5  B.  &  Aid.  850,  7  E. 
C.  L.  279. 

Contract  with  One  in  Behalf  of  Several. 
—  A,  in  behalf  of  the  members  of  an 
orchestra  of  which  he  was  a  member, 
signed  a  paper  agreeing  to  continue 
their  services  if  B  guaranteed  payment 
therefor.  B  agreed  in  writing  to  guar- 
antee payment.  In  a  suit  by  A  alone 
against  B  it  was  held  that  the  contract 
was  a  joint  one,  and  all  the  members 
of  the  orchestra  must  join  in  the  suit. 
Lucas  V.  Beale,  10  C.  B.  739,  70  E.  C. 
L.  739.  To  the  same  effect  see  Harms 
V.  McCormick,  30  111.  App.  125.  But 
this  last  case  was  reversed  on  appeal 
because  the  instrument  was  under 
seal,  and  no  one  not  a  party  to  a  sealed 
instrument  can  sue  thereon.  Harms 
V.  McCormick,  132  111.  104. 

But  where  the  leader  of  a  band  con- 
tracts to  furnish  a  given  number  of 
musicians  at  a  fair,  if  payment  is  re- 
fused he  must  sue  alone.  Corbett  v. 
Schumacker,  83  111.  403. 

Where  A,  B,  and  C,  "  a  committee 
of  the  subscribers  "  to  a  certain  object, 
entered  into  a  contract  with  D,  which 
contract  was  signed  by  A  "  in  behalf 
of  himself  and  rest  of  the  committee," 
the  legal  interest  in  the  contract  was 
held  to  be  in  A,  B,  and  C,  and  they 
could  sue  thereon  in  their  own  names 
without  joining  the  other  subscribers. 
Potter  V.  Yale  College,  8  Conn.  52. 

1.  Contracts  Expressly  Joint  Where  In- 
terest Is  Several.  —  Davis  v.  Wanna- 
maker, 2  Colo.  637;  Linder  v.  Lake,  6 
Iowa  164;  Capen  v.  Barrows,  i  Gray 
(Mass.)  376;  Haughton  v.  Bayley,  9 
Ired.  L.  (N  Car.)  337;  Sweigart  v. 
Berk,  8  S.  &  R.  (Pa.)  308;  Clapp 
V.  Pawtucket  Sa/.  Inst.,  15  R.  I.  489; 
Bradburne  v.  Botfield,  14  M.  &  W. 
572;  Sorsbie  v.  Park,  12  M.  &  W.  146; 
Farni  v.  Tesson,  i  Black  (U.  S.)  309; 
Keightley  v.  Watson,  3  Exch.  716. 

Where  the  interest  of  several  persons 
in  a  contract  is  joint,  they  may  be 
united  as  plaintiffs  in  an  action  based 
thereon,  although  their  interest  in  the 


property  affected  by  such  contract  is 
several.  Marie  v.  Garrison,  83  N.  Y. 
14.  reversing  45  N.  Y.  Super.  Ct.  157. 

Distinction  Between  Sealed  and  Unsealed 
Instruments.  —  If  a  joint  covenant  is 
expressly  created  in  a  sealed  instru- 
ment, the  fact  that  the  covenantees 
had  separate  interests  will  not  enable 
them  to  sue  separately.  For,  unlike 
parol  contracts  or  contracts  not  under 
seal,  which  require  and  therefore  fol- 
low the  consideration,  a  sealed  instru- 
ment is  obligatory  by  virtue  of  its  form 
only,  and  hence  only  in  the  form 
agreed  upon.  Catlin  v.  Barnard,  i 
Aik.  (Vt.)  9.  A  separate  interest  was 
held  sufficient  to  authorize  a  separate 
suit  in  Carthrae  v.  Brown,  3  Leigh 
(Va.)  loi. 

2.  Capen  v.  Barrows,  i  Gray  (Mass.) 
376;  Lawless  v.  Lawless,  39  Mo.  App. 
539;  Hall  7'.  Leigh,  8Cranch(U.  S.)  50; 
Keightley  v.  Watson,  3  Exch.  721; 
Sorsbie  v.  Park,  12  M.  &  W.  146: 
Smith  V.  Hunt,  2  Chit.  Rep.  142,  18  E. 
C.  L.  280;  Owston  V.  Ogle,  13  East  538; 
Emmeluth  v.  Home  Ben.  Assoc,  122 
N.  Y.  130.  CiJW/JarfServantez/.  James, 
10  B.  &  C.  410,  21  E.  C.  L.  98;  Bunn  v. 
Morris,  3  Cai.  (N.  Y.)  54;  Martin  v. 
Buck,  II  Johns.  (N.  Y.)  271;  Vander- 
mulen  v.  Vandermulen,  108  N.  Y.  195. 

Where  the  Interest  of  Each  Promisee  Is 
Specified  in  the  promise,  each  may  sue 
separately.  Treat  v.  Liddell,  10  Cal. 
302;  Starrett  z*.  Gault,  165  111.  09;  Ford 
V.  Bronaugh,  11  B.  Mon.  (Ky.)  15; 
Owings  V.  Owings,  i  Har.  &  G.  (Md.) 
484;  Robbins  v.  Ayres,  10  Mo.  538,  47 
Am.  Dec.  125;  Richey  v.  Branson,  33 
Mo.  App.  418;  Vandermulen  v.  Van- 
dermulen, 108  N.  Y.  195;  Pagez/.  Bald- 
win, 29  Vt.  428;  Powis  V.  Smith,  5  B. 
&  Aid.  850,  7  E,  C.  L.  279.  But  see 
Tylee  v.  M'Lean,  10  Wend.  (N.  Y.)374, 
where  two  persons  had  leased  jointly 
for  a  certain  annual  rent,  and  the  lessee 
had  covenanted  to  pay  to  them,  "  to 
each  an  equal  half,"  and  it  was  held 
that  both  must  sue;  that  the  interest  in 
the  rent  was  to  be  deemed  joint  until 
it  was  severed  by  several  payment. 

A  promise  to  A.  to  pay  several  other 
persons  in  equal  proportions,  where  it 
is  not  intended  that  they  shall  receive 
or  recover  the  entire  sum  and  divide  it. 
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If  a  contract  is  in  terms  clearly  several,  it  will  not  be  deemed 
joint  merely  because  it  was  signed  by  several  persons.*  No  act 
of  the  persons  to  whom  several  promises  are  made  can  enable 
them  to  sustain  a  joint  suit  at  law  against  the  promisor  without 
his  consent  in  relation  to  matters  as  to  which  they  had  no  joint 
interest  at  the  time  when  those  promises  were  made.* 

Where  the  Language  Used  Is  Ambiguous,  and  does  not  clearly  show 
whether  the  contract  was  meant  to  be  a  joint  or  a  several  con- 
tract, regard  will  be  had  to  the  legal  interests  of  the  obligees  as 
between  themselves;  and  where  such  interests  are  several,  and 
such  construction  will  not  be  inconsistent  with  the  express  terms 
of  the  contract,  the  contract  will  be  deemed  several  and  the 
obligees  must  sue  separately.'     In  like  manner,  if  such  interests 


does  not  warrant  a  joint  suit;  each 
must  bring  a  separate  action.  Owings 
V.  Owings,  I  Har.  &  G.  (Md.)  484. 

Where  There  Is  No  Specification  of  the 
Interest  of  Each  Party,  but  merely  an 
agreement  to  pay  the  gross  amount, 
the  contract  will  generally  be  deemed 
joint,  and  all  the  promisees  must  be 
joined  as  plaintiffs.  Davis  v.  Wanna- 
maker,  2  Colo.  637. 

Joint  Consideration  for  Several  Promise. 
—  Where  the  consideration  is  joint,  yet 
the  promise  is  several,  the  several 
promisees  may  each  sue  alone.  Jones 
V.  Robinson,  i  Exch.  454. 

1.  Effect  of  Sig^attire  by  Several.  — 
Widner  v.  Western  Union  Tel.  Co.,  47 
Mich.  612;  Beckwith  v.  Talbot,  95  U. 
S.  289. 

Where  A  and  B  had  severally  sub- 
scribed a  paper  promising  to  pay  a 
certain  sum  for  establishing  an  institu- 
tion, and  a  part  of  such  sum  had  been 
paid,  and  a  receipt  taken  therefor,  ex- 
pressed to  be  "■  received  of  A  and  B,"  it 
was  held  that  A  might  sue  alone  to  re- 
cover back  the  amount  paid  by  him- 
self, on  failure  of  the  defendant  to 
establish  the  institution.  Carter  v. 
Carter,  14  Pick.  (Mass.)  424. 

When  under  a  contract  D  is  to  pay 
A  for  certain  services,  the  fact  that  B 
and  C  unite  in  the  agreement  permit- 
ting A  to  do  the  work  does  not  render 
it  necessary  for  A  to  join  them  as  co- 
plaintiff  in  an  action  against  D  for  the 
compensation.     Craig  v.  Fry,  68  Cal. 

363- 

Contract  Executed  by  Sureties.  —  In  a 
contract  between  A  and  B,  C  and  D 
joined  as  sureties  for  A.  C  and  D  were 
not  entitled  under  the  contract  to  sue 
for  money  due  thereon,  but  were  bound 
only  to  pay  certain  liquidated  damages 
in  case  of  A's  default.     It  was  held  that 


A  could  sue  B  on  the  contract  without 
joining  C  and  D  as  coplaintififs.  Wid- 
ner V.  Western  Union  Tel.  Co.,  47 
Mich.  612. 

2.  Gould  V.  Gould,  6  Wend.  (N.  Y.) 
263. 

Several  Contract  Not  Made  Joint  by  Sub- 
sequent Proceedings.  —  A  submission  to 
arbitration  not  resulting  in  an  award, 
but  in  a  simple  recommendation  by  the 
referees  to  pay,  in  consequence  of 
which  a  payment  in  part  is  actually 
made,  will  not  enable  a  plaintiff  to 
charge  the  parties  paying  jointly,  when 
they  were  before  liable  only  severally. 
Stoddard  v.  Gage,  41  Me.  287. 

Where  two  several  creditors  have  sep- 
arate mortgages  in  different  property 
of  the  same  debtor,  an  agreement  by 
them,  to  sue  their  debtor  at  their  joint 
expense,  on  one  of  the  causes  of  action, 
and  to  divide  the  recovery,  does  not 
create  such  a  joint  interest  as  will  sup- 
port a  joint  action.  Freer  v.  Cowles, 
44  Ala.  314. 

3.  Georgia.  —  Governor  v.  Hicks,  12 
Ga.  189.  , 

Kentucky.  —  Evans  v.  Sanders,  10  B. 
Mon.  (Ky.)  291;  Steadman  v.  Guthrie, 
4  Mete.  (Ky.)  147. 

Maryland.  —  Qwings  v.  Owings,  I 
Har.  &  G.  (Md.)  484. 

Massachusetts.  —  Capen  v.  Barrows, 
I  Gray  (Mass.)  376;  Cleaves  v.  Lord,  3 
Gray  (Mass.)  66;  Dunham  v.  Gillis,  8 
Mass.  462. 

New  Hampshire.  —  Wills  v.  Cutler, 
61  N.  H.  405;  Farmer  v.  Stewart,  2  N. 

H.97. 

New  York.  —  Emmeluth  v.  Home 
Ben.  Assoc,  122  N.  Y.  130. 

North  Carolina.  —  Little  v.  Hobbs,  8 
Jones  L.  (N.  Car.)  179. 

Ohio.  —  Masters"!/.  Freeman,  17  Ohio 
St.  323. 
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are  joint  the  contract  will  be  deemed  to  be  joint  and  the  obligees 
must  sue  jointly.* 

Contract   Both   Joint   and    Several.  —  One    and    the    same  contract, 


Pennsylvania.  —  Catawissa  R.  Co.  v. 
Titus,  49  Pa.  St.  277;  Titus  v.  Cata- 
wissa R.  Co.,  5  Phila.  (Pa.)  360,  2):  Leg. 
Int.  (Pa.)  37. 

United  States.  —  Jewett  v.  Cunard, 
3  Woodb.  &  M.  (U.  S.)  277;  Goldsmith 
V.  Sachs,  8  Savvy,  (U.  S.)  no,  17  Fed. 
Rep.  726. 

England.  —  Sorsbie  v.  Park,  12  M.  & 
W.  146;  Jones  V.  Robinson,  i  Exch. 
454;  Withers  v.  Bircham,  3  B.  &  C.  254, 
10  E.  C.  L.  68;  Bradburne  v.  Botfield, 
14  M.  &  W.  572;  Brand  v.  Boulcot,  3 
B.  &  P.  235. 

Where  the  Damage  as  Well  as  the  In- 
terest Is  Several,  each  party  must  sue 
separately.  Governors.  Hicks,  12  Ga. 
189. 

A  promise  to  pay  to  the  respective 
owners  of  land  taken  for  a  road  such 
sum  as  A  shall  award  authorizes  each 
owner  to  sue  separately  for  the  sum 
awarded,  his  interest  being  separate. 
Farmer  v.  Stewart,  2  N.  H.  97. 

A  covenant  of  warranty  of  title  in  a 
deed  is  divisible,  and  a  remote  grantee 
of  any  part  of  the  land  included  in  said 
first  deed  may  sue  on  said  covenant 
without  joining  the  grantees  of  the  rest 
of  the  land.  Whitzman  v.  Hirsh,  87 
Tenn.  513. 

Where  several  persons  interested  in 
resisting  a  suit  appoint  a  committee  to 
employ  counsel  and  defend  the  case, 
agreeing  in  writing  to  pay  the  commit- 
tee ?>ViCh  pro  rata  assessments  as  may 
be  laid  upon  them  to  meet  expenses, 
and  one  part)'  fails  to  pay,  each  mem- 
ber of  the  committee  may  sue  sepa- 
rately for  the  amount  paid  by  him. 
Finney  v.  Brant,  19  Mo.  42.  They  can- 
not sue  jointly.  Lindell  v.  Brant,  17 
Mo.  150, 

Where  two  plaintiffs  sued  out  several 
attachments  and  the  sheriff  took  only 
one  bail  bond,  it  was  held  that  ds  the 
plaintiffs'  interests  were  several  only, 
they  could  not  join  in  a  suit  on  the 
bond.  Gridley  v.  Starr,  i  Root  (Conn.) 
281.  But  compare  ThomSiS  v.  Irwin,  go 
Ind.  557,  wherein  holders  of  separate 
judgments,  whose  executions  had  been 
levied  on  personal  property  which  had 
been  taken  from  the  sheriff  by  replevin, 
were  permitted  to  unite  as  plaintiffs  in 
an  action  upon  the  replevin  bond. 

Partnership  Agreement.  —  Where  a 
number  of  parties  agree  to  enter  into 


a  partnership.and  several  subsequently 
refuse,  each  party  injured  may  sue  for 
the  damages  occasioned  him,  without 
joining  those  who  have  committed  no 
breach.  Goldsmith  v.  Sachs,  8  Sawy. 
(U.  S.)  no,  17  Fed.  Rep.  726. 

Subscription  Agreements.  —  An  agree- 
ment, "  We,  the  subscribers,  *  *  * 
agree  to  pay  to  him  the  sums  writ- 
ten against  our  names,"  for  a  certain 
purpose,  is  a  several  contract  by  the 
subscribers,  and  each  must  sue  sev- 
erally thereon.  Carter  v.  Carter,  14 
Pick.  (Mass.)  424. 

A  Promise  to  a  Body  of  Workmen  Col- 
lectively to  pay  them  wages  due  from 
a  former  employer  is  an  individual 
promise  to  each  workman  upon  which 
each  must  sue  separately,  and  all  can- 
not join.     Wills  V.    Cutler,   61    N.    H. 

405- 
A  Contract  to  Onarantee  the  Depositors 

in  a  certain  bank  against  loss  may  be 
sued  upon  by  each  depositor  sepa- 
rately. Steadman  v.  Guthrie,  4  Mete. 
(Ky.)i47. 

1.  Joint  Interest  under  Contract  — 
Alabama.  —  McCord  v.  Love,  3  Ala. 
107. 

Connecticut.  —  Wright  v.  Post,  3 
Conn.  142. 

Kentucky.  —  Evans  v.  Sanders,  10  B. 
Mon.  (Ky.)  291. 

Massachusetts.  —  Osborn  v.  Martha's 
Vineyard  R.  Co.,  140  Mass.  549;  Capen 
V.  Barrows,  i  Gray  (Mass.)  376;  Clapp 
V.  Rice,  15  Gray  (Mass.)  559;  Hadsell  v. 
Hancock,  3  Gray  (Mass.)  530. 

England.  —  Pugh  v.  Stringfield,  3  C. 
B.  N.  S.  2,  91  E.  C.  L.  2;  Hill  v.  Tucker, 
I  Taunt.  7;  Lucas  v.  Beale,  10  C.  B. 
739,  70  E.  C.  L.  739;  Chanter  v.  Leese, 
4  M.  &  W.  295;  Bradburne  v.  Botfield, 
14  M.  &  W.  572;  Sorsbie  v.  Park,  12 
M.  &  W.  146;  Withers  v.  Bircham,  3 
B.  &  C.  254,  10  E.  C.  L.  68. 

If  joint  owners  of  land  lease  it,  they 
must  sue  jointly  for  the  rent.  Marys 
V.  Anderson,  24  Pa.  St.  272. 

Plaintiffs  who  sue  as  joint  contract- 
ors must  show  a  joint  interest  in  the 
subject-matter  of  the  suit,  and  this  rule 
is  not  changed  by  the  Illinois  statute 
dispensing  with  certain  proofs  which, 
at  common  law,  persons  suing  as  part- 
ners or  as  joint  obligees  or  payees  were 
required  to  make  under  the  general 
issue.     Snell  v.  De  Land,  43  111.  323. 
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whether  it  be  a  simple  contract  or  a  contract  by  deed,  cannot  be 
so  framed  as  to  give  the  promisees  or  covenantees  the  right  to 
sue  upon  it  both  jointly  and  severally.  They  must  be  entitled 
under  it  either  jointly  or  severally  only,  and  must  sue  accord- 
ingly.* The  rule  is  different  in  this  respect,  however,  in  case  of 
defendants,  and,  as  will  be  seen,  obligors  may  be  sued  either 
jointly  or  severally  under  certain  circumstances.* 

(W)  Implied  Contracts.  —  In  actions  upon  implied  contracts  the  right 
of  action  follows  the  consideration.' 

Where  There  Is  a  Separate  Consideration  proceeding  from  different  per- 
sons, there  is  considered  to  be  a  several  contract  with  each  of 
them,  and  therefore  they  cannot  join  in  an  action  for  breach  of 
contract,  but  must  sue  separately.* 

Where  the  Consideration  Moves  from  Several  Persons  Jointly  there  is  consid- 
ered to  be  a  joint  contract  with  all  of  them,  and  they  must  all 
join  in  an  action  for  a  breach  and  cannot  sue  separately.* 


1.  Slingsbie's  Case,  5  Coke  i83; 
Keightley  v.  Watson,  3  Exch.  721; 
Bradburne  v.  Botfield,  14  M.  &  W.  559. 

Where  Covenantees  May  Join  They  Mnst 
Do  So.  Petrie  v.  Bury,  3  B.  &  C.  353, 
10  E.  C.  L.  108;  Hays  v.  Lasater,  3  Ark. 
565;  Foley  V.  Addenbrooke,  4  Q.  B. 
208,  45  E.  C.  L.  208;  Slingsbie's  Case, 
5  Coke  19;  James  v.  Emery,  8  Taunt. 
245,  4  E.  C.  L.  89,  5  Price  529;  Keight- 
ley V.  Watson,  3  Exch.  721. 

2.  See  infra,  IV.  3.  b.  (2)  (b)  cc.  Joint 
and  Several  Contracts, 

3.  Distinction  Between  Implied  and  Ex- 
press Contracts.  —  Where  a  promise  is 
implied,  the  actions  must  follow  the 
consideration,  and  be  I'oint  or  several 
accordingly;  but  where  the  action 
arises  on  an  express  promise,  if  that  be 
joint,  the  action  must  be.  Lee  v.  Gib- 
bons, 14 S.  &  R.  (Pa.)  105. 

4.  Brent  v.  Tivebaugh,  12  B.  Mon. 
(Ky.)  87;  Ulmer  v.  Cunningham,  2  Me. 
117;  Hinman  v.  Hapgood,  i  Den.  (N. 
Y.)  188;  Geer  v.  School  Dist.  No,  10,  6 
Vt,  76;  Brand  v.  Boulcott,  3  B.  &  P. 
235;  Smith  V.  Hunt,  2  Chit.  Rep.  142, 
18  E.  C.  L.  280. 

Implied  Contracts  Which  Are  Several.  — 
If  the  goods  of  one  of  several  joint 
debtors  be  taken  in  execution  and 
wasted,  or  if  the  oflScer  demand  from 
one  of  the  debtors  illegal  fees,  an  action 
ex  contractu  against  the  officer,  should 
be  brought  by  the  officer  alone,  and  not 
by  all  the  debtors  jointly.  Ulmer  v. 
Cunningham,  2  Me.  117.  Where  an 
agreement  not  under  seal  is  to  account 
with  A,  or  to  reconvey  to  him  certain 
property,  and  to  do  the  same  to  B  with 
other  property,  and  to  both  with  a  still 


different  estate,  as  it  came  in  those 
ways  from  A  and  B,  and  from  both,  a 
separate  action  lies  by  A  for  his  sepa- 
rate proportion  for  money  had  and 
received.  Jewett  v.  Cunard,  3  Woodb. 
&  M.  (U.  S.)  277. 

Partners  cannot  join  in  an  action  to 
recover  their  shares  of  partnership 
property  in  the  hands  of  another  part- 
ner after  dissolution.  Masters  v.  Free- 
man, 17  Ohio  St.  323. 

Legatees  and  Distributees  of  the  per- 
sonal property  of  an  intestate  cannot, 
in  general,  join  in  a  suit  for  their 
shares  against  the  administrator  or 
other  person  into  whose  hands  it 
comes.  Waldsmith  v.  Waldsmith,  2 
Ohio  156;  Lee  v.  Gibbons,  14  S.  &  R. 
(Pa.)  no;  Power  v.  Hathaway,  43 
Barb.  (N.  Y.)2i4;  Bestz/.  Sinz,  73  Wis. 
243.  See  generally  article  Legatees 
AND  Distributees,  vol.  13,  p.  i. 

Cesttiis  Que  Tmstent.  —  One  of  sev- 
eral cestuis  que  trustent  may  maintain  a 
suit  against  the  trustees  for  a  breach 
of  trust  without  joining  the  other  cestuis 
que  trustent  as  parties,  where  a  share 
of  the  plaintiff  is  an  ascertained  part  of 
the  whole  trust  fund.  Pickering  v.  De 
Rochemont,  45  N.  H.  67.  See  in  gen- 
eral article  Trusts  and  Trustees. 

6.  Alabama.  —  McCord  v.  Love,  3  Ala. 
107. 

Arkansas  —  Beller  v.  Block,  19  Ark. 
566. 

Illinois.  —  Cottingham  v.  Owens,  71 
111.  398;  TuUy  V.  Excelsior  Iron  Works, 
115  111.  544. 

Maine.  —  White  v.  Curtis,  35  Me. 
534;  Jewett  V.  Cornforth,  3  Me.  107. 

Massachusetts.  —  Osborn  v.  Martha's 
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Action  for  Money  Had  and  Received.  —  Thus,  in  an  action  of  general 
assumpsit  for  money  had  and  received,  if  the  money  was  paid  by 
the  plaintiffs  jointly  or  out  of  joint  funds,  they  must  all  join,  but 
if  the  money  was  paid  by  one  or  more  of  the  plaintiffs  out  of  his 
or  their  separate  funds,  the  persons  so  paying  must  sue  separately 
and  cannot  join.* 

Services  Eendered  or  Goods  Sold. —  The  same  principle  applies  to  actions 
for  services  rendered  by  two  or  more  persons  to  a  common  employer* 


Vineyard  R.  Co.,  140  Mass.  549;  Clapp 
V.  Rice,  15  Gray  (Mass.)  557;  Appleton 
V.  Bascom,  3  Met.  (Mass.)  169;  Doo- 
little  V.  D wight,  2  Met.  (Mass.)  561; 
Jellison  v.  Lafonta,  19  Pick.  (Mass.)  244. 

Fennsylvania.  —  Archer  v.  Dunn,  2 
W.  &  S.  (Pa.)  327. 

Vermont.  —  Prescott  r.  Newell,  39 
Vt.  82. 

United  States.  — Newton  v.  Reardon, 
2  Cranch  (C.  C.)  49. 

England.  —  Hill  v.  Tucker,  I  Taunt. 
7;  Chanter  v.  Leese,  4  M.  &  W.  295; 
Lucas  V.  Beale,  10  C.  B.  739,  70  E.  C. 
L.  739;  Pugh  v.  Stringfield,  3  C.  B.  N. 
S.  2,  gi  E.  C.  L.  2. 

Implied  Contracts  Which  Are  Joint.  — 
Where  the  property  of  a  deceased  per- 
son came  into  the  hands  of  the  defend- 
ant, and  he  declared  that  he  held  it  in 
trust  for  the  children  of  the  deceased, 
and  it  appeared  that  there  were  no 
debts  due  from  his  estate,  the  children 
were  allowed  to  maintain  a  joint  action 
against  him  without  taking  out  letters 
of  administration.  Lee  v.  Gibbons,  14 
S.  &  R.  (Pa.)  no.  » 

To  recover  property  jointly  bailed, 
all  the  owners  must  joint  as  plaintififs. 
Stachely  v.  Peirce,  28  Tex.  328. 

Tenants  in  common  must  join  when 
they  sue  in  assumpsit  in  case  of  a  tort 
waived.  Gilmore  v.  Wilbur,  12  Pick. 
(Mass.)  120. 

In  Virginia  all  joint  tenants  or  ten- 
ants in  common  must  join  in  an  action 
on  the  case  for  use  and  occupation. 
Newton  v.  Reardon,  2  Cranch  (C.  C.)49. 

1.  Alabama.  —  Parker  v.  Leek,  i 
Stew.  (Ala.)  523;  Riley  v.  Marshall,  5 
Ala.  682. 

California.  — Conner  v.  Hutchinson, 
12  Cai.  126. 

Maine. — Jewett  v.  Cornforth,  3  Me. 
107. 

Massachusetts.  —  Shearman  v.  Akins, 
4  Pick.  (Mass.)  283;  Carter  v.  Carter, 
14  Pick.  (Mass.)  424;  Clapp  v.  Rice,  15 
Gray  (Mass.)  557;  Lawrence  v.  Carter, 
16  Pick.  (Mass.)  12. 

Missouri. — Finney  v.  Brant,  19  Mo.  42. 


New  Hampshire. — Pearson  v.  Parker, 
3  N.  H.  366. 

New  York. — Doremus  v.  Selden,  19 
Johns.  (N.  Y.)  213;  Smith  v.  Hicks, 
I  Wend.  (N.  Y.)  206;  Gouverneur  v. 
Elliot,  2  Hall  (N.  Y.)  211;  New  York, 
etc..  Canal  Co.  v.  Fulton  Bank,  7 
Wend.  (N.  Y.)  412;  Brinckerhoff  v. 
Wemple,  i  Wend.  (N.  Y.)  470;  Hill 
V.  Gibbs,  5  Hill  (N.  Y.)  56. 

Pennsylvania. — Archer  v.  Dunn,  2 
W.  &  S.  (Pa.)  327;  Taylor  v.  Gould,  57 
Pa.  St.  152. 

England.  —  Brand  v.  Boulcott,  3  B.  & 

P.  235- 

Money  Paid  by  Sureties. — See  as  to 
joinder  of  plaintiffs,  article  Principal 
AND  Surety. 

Eecovery  of  Wages  from  Stockholders.  ~ 
Parties  to  a  wager  who  deposited  the 
stakes  with  a  stakeholder  cannot  re- 
cover them  in  a  joint  action,  but  each 
may  sue  alone  to  recover  the  amount 
of  his  own  contribution.  Mytinger  v. 
Springer,  3  W.  &  S.  (Pa.)  405,  38  Am. 
Dec.  774;  Yates  v.  Foot,  12  Johns.  (N. 
Y.)  I;  Vischer  v.  Yates,  11  Johns.  (N. 
Y.)  23;  Ruckman  j>.  Pitcher,  i  N.Y.  392. 

2.  Joint  Services. — A  committee  ap- 
pointed by  creditors  to  supervise  the 
business  of  the  defendant  corporation 
may  sue  jointly  for  services  rendered. 
Dallas  V.  Columbia  Iron,  etc.,  Co.,  158 
Pa.  St.  444. 

Proof  by  the  defendant's  agent  that 
he  "engaged  the  plaintiffs  to  do  certain 
threshing  for  the  defendant"  shows 
that  the  plaintiffs  were  joint  contract- 
ors, and  properly  joined  in  an  action 
of  assumpsit  to  recover  for  the  thresh- 
ing. Martin  v.  Martin,  3  Chand.  (Wis.) 
303. 

Individual  Services  and  Expenses.  — 
When  two  agents  are  employed  by  cer- 
tain claimants  to  land  to  secure  their 
title,  and  services  are  rendered  and 
expenses  incurred,  such  services  and 
expenses  being  individual  and  not 
joint,  separate  actions  therefor  may  be 
maintained  by  each  agent.  Conner  v. 
Hutchinson,  12  Cal.  126. 
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or  for  goods  sold.* 

Under  a  Statute  or  Ordinance  conferring  a  right  of  action  upon  several 
persons,  or  providing  for  their  reimbursement  for  money  paid,  or 
compensation  for  services  rendered,  the  right  of  action  is  usually 
held  to  be  joint  or  several  according  as  the  beneficiaries  under 
the  statute  paid  the  money  or  rendered  the  services  jointly  or 
severally.* 

(3)  In  Actions  Ex  Delicto  —  (a)  When  Plaintiffs  May  Not  Join.  — 
Where  two  or  more  persons  have  a  separate  interest  and  sustain 
a  separate  damage  they  may  and  must  sue  separately,*  and  can- 

If  expense  has  been  incurred  by  the 
joint  order  of  a  committee  appointed 
under  a  statute,  all  must  join  to  re- 
cover from  those  made  liable  by  the 
statute;  and  if  payment  of  his  share 
be  made  to  one  of  them,  he  cannot 
therefore  defeat  the  action.  Darling 
V.  Simpson,  15  Me.  175. 

Where  a  town  votes  to  indemnify  its 
selectmen  against  any  claim  for  dam- 
ages substantiated  against  them  or 
either  of  them  or  any  agent  acting 
properly  under  their  authority  in  a  cer- 
tain matter,  and  the  selectmen  were  A, 
B,  and  C,  A  and  B  may  sue  jointly 
for  damages  recovered  in  an  action 
against  them,  A  and  B,  and  paid  by 
A,  and  their  expenses  incurred,  though 
incurred  and  paid  separately,  and  C 
need  not  be  joined,  there  being  no 
evidence  that  he  was  ever  sued  or  in- 
curred any  such  damage.  Hadsell  v. 
Hancock,  3  Gray  (Mass.)  526. 

In  consequence  of  irregularities  a 
tax  was  held  invalid.  The  assessors 
paid  back  one-third  of  the  amount  col- 
lected. The  town  voted  to  indemnify 
them.  It  was  held  that  each  assessor 
might  sue  to  recover  such  indemnity. 
Nelson  v.  Milford,  7  Pick.  (Mass.)  18. 

3.  Connecticut.  —  Beers  v.  Botsford,  3 
Day  (Conn.)  159. 

Iowa.  —  Rhoads  v.  Booth,  14  Iowa 
576. 

Kansas. — Havs  v.  Farwell,53  Kan.  78. 

Maine.  —  Bunker  i>.  Tufts,  55  Me. 
180. 

Maryland.  —  Herbert  v.  Pue,  72  Md. 

307- 

New  Jersey.  —  Chambers  v.  Hunt,  18 
N.  J.  L.  339;  Warne  v.  Rose,  5  N.  J. 
L.  932;  Winans  v.  Denman,  2  N.  J.  L. 
116. 

New  York.  —  Mitchell  v.  Thorne,  57 
Hun  (N.  Y.)  405;  Gray  v.  Rothschild. 
48  Hun(N.  Y.)596. 

Tennessee.  —  Lillard  v.  Ruckers,  9 
Yerg.  (Tenn.)  64. 

England.  —  Story   v.    Richardson,    6 


Arbitrators.  —  Arbitrators  have  sev- 
eral claims  for  their  fees,  and  therefore 
each  arbitrator  should  sue  alone. 
Butman  v.  Abbot,  2  Me.  361;  Hinman 
T.  Hapgood,  I  Den.  (N.  Y.)  188,  43  Am. 
Dec.  663.  But  see  Crampton  v.  Rid- 
ley, 20  Q.  B.  Div.  48,  wherein  a  joint 
suit  by  arbitrators  for  fees  was  success- 
fully brought  in  the  absence  of  any  ob- 
jection. See  also  Hoggins  v.  Gordon, 
3  Q.  B.  466,  43  E.  C.  L.  823,  wherein 
arbitrators  sued  jointly  upon  an  ex- 
press joint  contract,  as  was  certainly 
proper. 

1.  Joint  Owners  of  Goods  Sold.  —  If 
^oods  be  sold  which  belong  to  several 
persons  jointly,  all  of  the  owners, 
whether  partners  or  not,  must  join  in 
an  action  of  assumpsit  for  the  pur- 
chase money.  Beller  v.  Block,  19 
Ark.  566;  Tully  v.  Excelsior  Iron 
Works,  115  111.  544. 

2.  Skinner  v.  Woodstock,  25  Conn. 
408;  Bolton  V.  Cummings,  25  Conn. 
410;  Darling  v.  Simpson,  15  Me.  176; 
Nelson  v.  Milford,  7  Pick.  (Mass.)  18; 
Vinton  v.  Welsh,  9  Pick.  (Mass.) 
87;  Hill  V.  Davis,  4  Mass.  137;  Water- 
town  V.  White,  13  Mass.  477;  Hadsell 
V.  Hancock,  3  Gray  (Mass.)  526;  Cuth- 
bert  V.  U.  S.,  20  Ct.  of  CI.  172. 

Statutory  Actions.  —  Under  the  Acts  of 
Congress  providing  for  sales  of  real 
property  for  taxes,  the  proceeds  above 
the  taxes  to  be  held  "  for  the  use  of  the 
owner  or  his  legal  representatives," 
and  allowing  recovery  thereof  by  suit 
in  the  United  States  Court  of  Claims, 
every  person  having  an  estate  in  the 
realty  must  join  in  an  action  therefor, 
and  a  nonjoinder  is  fatal.  Cuthbert  v. 
U.  S.,  20  Ct.  of  CI.  172. 

Under  a  statute  requiring  legatees 
to  refund  proportionally  when  property 
bequeathed  to  one  is  taken  in  execu- 
tion for  the  testator's  debts,  the  action 
must  be  against  the  other  legatees  sev- 
erally and  not  jointly.  Brigden  v. 
Cheever,  10  Mass.  450. 
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not  join  even  though  their  several  injuries  were  caused  by  the 
same  act.  Thus,  owners  of  property  in  severalty  may  not  join 
as  plaintiffs  in  an  action  for  an  injury  to  such  property.*     This 


Bing.   N.   Cas.   123,   37  E.   C.   L.  310; 
Worsley  v.  Charnock,  Owen  106. 

Cosoreties.  —  Cosureties  cannot  main- 
tain a  joint  action  on  the  case  against 
a  person  who  subsequently  "  aids  or 
assists  "  their  principal  in  a  fraudu- 
lent transfer  or  concealment  of  his 
property  to  secure  it  from  creditors, 
although  after  such  conveyance  they 
became  joint  creditors  by  the  joint 
payment  of  said  note.  Bunker  v. 
Tufts,  55  Me.  180. 

Trover  for  Exemptions.  —  In  McCoy  v. 
Brennan,  61  Mich.  362,  it  was  expressly 
held  that  copartners  of  one  bringing 
trover  for  exemptions  are  not  necessary 
parties,  and  the  obvious  fact  that  the 
right  to  exemption  is  individual  was 
asserted.  This  case  was  cited  with  ap- 
proval in  Rogers  v.  Raynor,  102  Mich. 
473,  and  it  was  held  that  such  misjoin- 
der was  fatal  to  the  action,  the  court 
distinguishing  Skinner  v.  Shannon,  44 
Mich.  86,  wherein  several  partners  re- 
covered their  exemptions  in  a  joint  ac- 
tion of  trover  upon  the  ground  that  the 
question  of  misjoinder  appeared  not  to 
have  been  raised  in  that  case. 

Malicious  Prosecution.  —  Two  or  more 
persons  may  not  join  in  an  action  for 
damages  for  malicious  prosecution,  al- 
though they  have  been  jointly  |sued, 
Ainsworth  v.  Allen,  Kirby  (Conn.)  145; 
Rhoads  :•.  Booth,  14  Iowa  575;  except 
for  jointly  incurred  expenses,  Leavet 
V.  Sherman,  i  Root  (Conn.)  159;  Bar- 
ratt  V.  Collins,  10  Moo.  446,  17  E.  C.  L. 
148;  Pechell  V.  Watson,  8  M.  &  W. 
691.  See  generally  article  Malicious 
Prosecution,  vol.  13,  p.  419. 

False  Imprisonment.  —  Three  persons 
may  not  sue  jointly  for  a  false  imprison- 
ment of  two  of  them,  unless  it  appears 
that  their  joint  interest  was  injured,  in 
which  case  the  recovery  is  limited  to  the 
joint  damage.  Leavet  v.  Sherman,  i 
Root  (Conn.)  159;  Rhoads  v.  Booth,  14 
Iowa  576.  See  generally  article  False 
Imprisonment,  vol.  8,  p.  841. 

Libel  and  Slander.  —  In  slander,  in 
case  words  are  said  of  two  persons,  as 
"  Thou  and  thy  wife,  or  "  You  and 
A,"  each  party  must  sue  separately. 
Smith  V.  Coker,  Cro.  Car.  512;  Hinkle 
V.  Davenport,  38  Iowa  355.  Where 
several  persons  have  been  injured  by 
the  same  libel,  each  has  a  separate 
cause  of  action,  and  must  sue  alone. 


Robinett  v.  McDonald,  65  Cal.  611. 
See  generally  article  Libel  and  Slan- 
der, vol.  13,  p.  26. 

Assault  and  Battery.  —  If  an  assault 
and  battery  be  committed  on  two  per- 
sons they  must  sue  separately  for  dam- 
ages. Stepanck  v.  Kula,  36  Iowa  563; 
Rhoads  v.  Booth,  14  Iowa  576.  See 
also  article  Assault  and  Battery, 
vol.  2,  p.  385. 

Fraud.  —  A  false  and  fraudulent 
affirmation,  made  by  the  seller  of  an 
estate  to  two  or  more  purchasers,  is,  in 
its  nature,  a  several  tort  to  each,  and 
they  cannot  join  in  an  action  therefor. 
Baker  v.  Jewell,  6  Mass.  460,  4  Am. 
Dec.  .162. 

A  joint  action  for  damages  cannot 
be  maintained  against  defendants  who 
have  conspired  to  obtain  goods  on 
credit,  by  a  number  of  parties  plaintifif, 
each  of  whom,  independently  of  the 
others,  has  sold  goods  to  the  defend- 
ants on  such  fraudulent  credit.  Gray 
V.  Rothschild,  48  Hun  (N.  Y.)  596. 

If  A  buys  a  note  from  B,  and  C  buys 
another  note  from  B,  and  in  the  trans- 
actions B  defrauds  both  A  and  C,  they 
must  sue  him  separately.  Bort  v. 
Yaw,  46  Iowa  323. 

Each  stockholder  may  bring  a  sepa- 
rate action  against  the  oflBcers  for 
damages  caused  by  a  fraudulent  over- 
issue of  stock.  Cazeaux  v.  Mali,  25 
Barb.  (N.  Y.)  578. 

Creditors  of  a  bank  defrauded  by 
misrepresentations  as  to  the  bank's 
capital  must  sue  separately.  Fouche 
V.  Brower,  74  Ga.  251. 

1.  Injuries  to  Property.  —  Rhoads  v. 
Booth,  14  Iowa  576;  Chambers  v. 
Hunt,  18  N.  J.  L.  339. 

Where  several  plaintiffs,  severally 
owning  adjacent  tracts  of  land,  are  in- 
jured in  consequence  of  the  erection  of 
a  dam,  they  cannot  join  in  an  action 
for  damages  therefor,  because  they 
own  the  properties  severally,  and  their 
injuries  are  separate  and  distinct. 
Hellams  v.  Switzer,  24  S.  Car.  39. 

Two  separate  landowners  cannot  join 
in  one  suit  to  compel  a  railroad  com- 
pany to  make  compensation  for  dam- 
ages sustained  by  each  respectively. 
Norfolk,  etc.,  R.  Co.  v.  Smoot,  81  Va. 

495- 

Two  constables  having  levied  sepa- 
rately by  virtue  of  several  executions 
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rule  is  but  an  application  of  the  principle  already  stated  that  per- 
sons with  and  without  interest  cannot  join  as  plaintiffs.^ 

(b)  When  Plaintiffij  May  but  Need  Not  Join.  —  Persons  who  have  a  sep- 
arate interest,  but  who  sustain  a  joint  damage  by  reason  of  the 
defendant's  tort,  may  sue  either  jointly  or  separately  at  their 
option.* 


have  thereby  no  joint  rights  in  the 
goods,  and  therefore  cannot  sue  jointly 
in  trover  and  conversion.  Warne  v. 
Rose,  5  N.  J.  L.  932. 

Mortgagees  of  Same  Property.  —  The 
interests  of  first  and  second  mortgagees 
are  separate.  They  are  neither  joint  ten- 
ants nor  tenants  in  common  of  the  prop- 
erty, and  consequently  they  must  sue 
separately  for  injuries  to  their  several 
interests.  Newman  v.  Tymeson,  13 
Wis.  172,  80  Am.  Dec.  735.  But  where 
the  mortgagees  of  two  chattel  mort- 
gages executed,  delivered,  and  filed 
simultaneously  upon  the  same  per- 
sonal property  agree  that  the  liens 
thereof  shall  be  concurrent,  the  mort- 
gagees thereby  become  tenants  in  com- 
mon of  the  property  so  mortgaged,  and 
may  join  in  an  action  for  its  unlawful 
conversion.  Hays  v.  Farwell,  53  Kan. 
78,  citing  Welch  v.  Sackett.  12  Wis. 
243.  and  Hill  v.  Gibbs,  5  Hill  (N.  Y.)  56. 

1.  See  supra,  IV.  3.  a.  (i)  Persons 
With  and  IVitAout  Interest. 

2.  Connecticut.  —  Leavet  v.  Sherman, 
I  Root  (Conn.)  159. 

Iowa.  —  Rhoads  v.   Booth,    14   Iowa 

575. 

Massachusetts.  —  Daniels  v.  Daniels, 
7  Mass.  135;  Ashby  v.  Eastern  R.  Co., 
5  Met.  (Mass.)  368,  38  Am.  Dec.  426. 

New  Jersey.  —  Columbia  Delaware 
Bridge  Co.  v.  Geisse,  38  N.  J.  L.  580. 

Vermont.  — White  v.  Bascom,  28  Vt. 
268;  Farnum  v.  Ewell,  59  Vt.  327. 

United  States.  —  Eddy  v.  Lafayette, 
49  Fed.  Rep.  807. 

England.  —  Barratt  v.  Collins,  10 
Moo.  446,  17  E.  C.  L.  148;  Pechell  z>. 
Watson,  8  M.  &  W.  691. 

Several  Interests,  bat  Joint  Damage.  — 
A  and  B  owned  separate  mills  in  a 
certain  manor,  at  which  mills  it  was 
C's  duty  to  have  his  grain  ground. 
C  having  sent  his  grain  to  other  mills, 
A  and  B  brought  suit  against  C. 
A  demurrer  because  the  plaintiffs  had 
joined  in  one  action  while  their  inter- 
ests were  several  was  overruled,  the 
court,  per  Hale,  C.  J.,  holding  that 
"  though  their  [the  plaintiffs']  interests 
are  several,  yet  the  not  grinding  at  any 
of  their  mills  is  an  entire  joint  damage 


to  both  the  plaintiffs,  for  which  they 
shall  have  their  joint  action;  for  other- 
wise the  damages  will  be  twice  recov- 
ered if  they  bring  several  actions." 
Coryton  v.  Lithebye,  2  Saund.  115, 
wherein  similar  English  cases  are  cited 
in  a  note. 

Where  two  persons  carried  on  busi- 
ness in  a  mill  owned  by  one  of  them, 
they  may  join  as  plaintiffs  in  an  action 
for  damages  for  the  negligent  burning 
of  it.  Cleaveland  v.  Grand  Trunk  R. 
Co.,  42  Vt.  449. 

Where  two  vessels  are  under  a  con- 
tract of  mateship,  there  is  no  such  joint 
property  in  a  whale  taken  by  one  of 
them  as  requires  the  owners  of  both  to 
join  in  an  action  for  its  tortious  con- 
version. Taber  v.  Jenny,  i  Sprague 
(U.  S.)  315. 

Life  Tenant  and  Bemainderman.  —  A 
life  tenant  and  a  remainderman  may 
join  in  an  action  for  a  permanent  in- 
jury to  the  land.  Mclntire  v.  West- 
moreland Coal  Co.,  118  Pa.  St.  113. 
But  the  life  tenant  may  sue  alone  for 
damages  to  his  own  interest.  Reading 
R.  Co.  V.  Boyer,  13  Pa.  St.  497. 

Slander  of  Partnership.  —  Where  slan- 
derous words  are  spoken  of  partners 
respecting  their  trade,  they  may  join 
in  one  action  averring  damages  to 
them  as  a  firm.  Cooke  v.  Balchelor, 
3  B.  &  P.  150;  Forster  v.  Lawson,  3 
Bing.  452,  13  E.  C.  L.  48.  They  can- 
not recover  in  such  action  for  injury 
to  their  private  feelings.  Haythorn  v. 
Lawson,  3  C.  &  P.  196,  14  E.  C.  L.  268. 
But  each  may  sue  also  for  the  injury 
done  him.  Harrison  v.  Bevington,  8 
C.  &  P.  708,  34  E.  C.  L.  594. 

Malicions  Prosecution  of  Partners.  — 
When  two  of  three  partners  are  ille- 
gally arrested  and  imprisoned  on  a 
firm  obligation,  the  third  party  may 
not  join  in  an  action  for  damages,  un- 
less it  appears  that  they  are  injured  in 
their  joint  interest.  Leavet  v.  Sher- 
man. I  Root  (Conn.)  159.  See  also 
Barratt  v.  Collins,  10  Moo.  446,  17  E. 
C.  L.  148;  Pechell  v.  Watson,  8  M.  & 
W.  691. 

Fraud  on  Partnership.  —  Where  two  or 
more  are  deceived  and  injured  in  the 
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(c)  When  Plaintiffs  Must  Join.  —  Persons  who  have  a  joint  interest 
must  sue  jointly  for  an  injury  to  such  interest.*  Joint  owners  of 
property  must  unite  as  plaintiffs  in  one  action  for  an  injury  thereto* 


purchase  of  real  estate  for  partnership 
purposes,  by  the  false  and  fraudulent 
aflSrmations  of  a  third  person,  which 
are  actionable,  they  may  join  in  an  ac- 
tion against  him  to  recover  damages 
for  the  deceit  and  injury.  Medbury  v. 
Watson,  6  Met  (Mass.)  246,  39  Am. 
Dec.  726.  See  also  Patten  v.  Gurney, 
17  Mass.  182,  9  Am.  Dec.  141. 

Fraud  in  Joint  Purchase.  —  Where  the 
plaintiffs  owned  separate  lots  of 
ground,  and  under  a  contract  of  ex- 
change transferred  them  to  the  defend- 
ants for  a  farm  in  which  they  became 
jointly  interested,  they  may  maintain 
an  action  jointly  against  the  defendant 
to  recover  damages  for  fraud  practiced 
in  inducing  them  to  enter  into  the  con- 
tract, without  seeking  to  rescind  the 
agreement.  It  is  immaterial  which  of 
the  plaintiffs  or  in  what  proportion 
each  of  them  furnished  the  considera- 
tion for  the  transfer  of  the  farm,  and 
the  defendant  cannot  litigate  as  to  the 
respective  interests  of  the  plaintiffs  as 
between  themselves  in  the  considera- 
tion paid,  and  has  no  right  to  require 
separate  actions  against  himself.  Lar- 
sen  V.  Groeschel,  98  Ind.  160. 

Action  for  Penalty.  —  If  a  penal  stat- 
ute authorizes  a  penalty  to  be  sued  for 
by  the  party  injured,  any  one  of  sev- 
eral parties  jointly  injured  by  the 
offense  may  sue  for  and  recover  the 
penalty.     Phillips  v.  Bevans,  23   N.  J. 

L-  373. 

In  Pennsylvania,  if  the  legal  estate  in 
land  be  in  A,  and  an  equitable  estate 
in  B,  they  may  join  in  ejectment,  or 
in  any  action  for  damages  done  to  the 
property,  though  their  interest  be  in 
unequal  proportions.  Schuylkill  Nav. 
Co.  V.  Fart,  4  W.  &  S.  (Pa.)  363. 

1.  Harris  v.  Swanson,  62  Ala.  299; 
Ellis  V.  Culver,  2  Harr.  (Del.)  129; 
Murphy  :•.  Tilly,  rr  Ind.  511;  Putney 
V.  Lapham,  10  Cush.  (Mass.)  232;  Ad- 
dison V.  Overend,  6  T.  R.  766. 

Where  two  persons,  whether  part- 
ners or  not,  have  a  joint  interest  in  a 
business,  one  of  them  cannot,  in  his 
own  name,  recover  damages  for  an  in- 
terruption thereto.  Farnum  r.  Ewell, 
59  Vt.  327. 

Tort  Founded  on  Contract.  —  Where 
bail  call  together  upon  an  attorney, 
and   employ    him   to   surrender    their 


principal,  one  of  them  cannot  after- 
wards maintain  a  separate  action 
against  the  attorney  for  neglecting  to 
effect  the  surrender  pursuant  to  his 
undertaking.  HiU  v.  Tucker,  i 
Taunt.  7. 

2.  Price  v.  Talley,  18  Ala.  21 ;  Whit- 
ney V.  Stark,  8  Cal.  514,  68  Am.  Dec. 
360;  Rhoads  v.  Booth,  14  Iowa  576; 
M'Arthur  v.  Lane,  15  Me.  245;  Glover 
7/.  Austin,  6  Pick.  (Mass.)  209;  Smoot  v. 
Wathen,  8  Mo.  522;  State  7a  True,  25 
Mo.  App.  451;  Pickering  v.  Pickering, 
II  N.  H.  141;  Chambers  v.  Hunt,  18 
N,  J.  L.  339;  Gallatin,  etc..  Turnpike 
Co.  V.  Fry,  88  Tenn.  296;  Addison  v. 
Overend,  6  T.  R.  766. 

But  see  Brizendine  v.  Frankfort 
Bridge  Co.,  2  B.  Mon.  (Ky.)  32, 
wherein  it  was  held  that  one  joint 
owner  of  a  chattel  might  recover  his 
proportion  of  the  value  thereof,  al- 
though another  part  owner  had  already 
recovered,  or  sued  and  failed  to  re- 
cover, the  value  of  his  interest. 

See  generally  article  Joint  Tenants 
AND  Tenants  in  Common,  vol.   11,  p. 

757- 

Where  A  and  B  execute  a  joint  lease 
to  C,  who  covenants  to  pay  twenty  dol- 
lars rent  to  A  and  the  same  to  B,  A 
and  B  may  unite  in  a  suit  for  restitu- 
tion of  premises  and  damages  on  fail- 
ure to  pay  rent,  the  action  arising  not 
upon  the  contract  but  in  tort.  Treat 
V.  Liddell,  10  Cal.  302. 

Tenants  in  Common  of  Chattels  must 
join  in  an  action  for  an  injur}-  thereto. 
State  V.  True,  25  Mo.  App.  451;  Little 
V.  Harrington,  71  Mo.  390;  Louisville, 
etc.,  R.  Co.  V.  Hart,  119  Ind.  273. 
They  may  join  in  replevin.  Cham- 
bers V.  Hunt,  18  N.  J.  L.  339. 

Tenants  in  Common  of  Lands  must  join 
in  all  personal  actions.  Hays  v.  Far- 
well,  53  Kan.  78;  Gent  v.  Lynch,  23 
Md.  58,  87  Am.  Dec.  558;  Hill  v.  Gibbs, 
5  Hill  (N.  Y.)  56;  Decker  v.  Livingston, 
15  Johns.  (N.  Y.)479;  Austin  v.  Hall, 
13  Johns.  (N.  Y.)  286.  And  see  Low  v. 
Mumford,  14  Johns.  (N.  Y.)  426.  See 
also  article  Joint  Tenants  and  Ten- 
ants IN  Common,  vol.  11,  p.  771  ei  scq. 

The  Owner  of  a  Mill,  and  an  Occupant 
working  it  on  shares,  are  tenants  in 
common,  and  may  sue  jointly  for  any 
act  which  tends  to  lessen  the  profits  of 
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or  for  a  conversion  thereof.* 

(4)  Right  to  Use  Names  of  Necessary  Coplaintiffs.  —  To  obviate 
any  injustice  that  might  result  from  the  rule  that  all  joint  obligees 
must  join  in  an  action  on  the  joint  obligation,  one  or  more  are 
permitted  to  use  the  names  of  all  the  others  as  coplaintiffs  in  the 
suit,  even  without  their  consent,*  although  ordinarily  the  persons 


the  mill.  But  when  the  occupant  be- 
comes a  tenant  paying  rent,  the  action 
must  be  in  his  name  alone;  and  if  the 
landlord  sues,  it  must  be  as  rever- 
sioner. Rich  V.  Penfield,  i  Wend.  (N. 
Y.)  380. 

The  Owner  of  Land  and  One  Who  Sows 
It  on  Shares  may  maintain  a  joint  action 
of  trespass  against  a  third  person  who 
cuts  and  carries  away  the  crop.  Hare 
V.  Celey,  Cro.  Eliz.  143;  Foote  v.  Col- 
vin,  3  Johns.  (N.  Y.)  216,  distinguishing 
Newcomb  v.  Ramer,  2  Johns.  (N.  Y.) 
421,  note  a. 

Joint  Owners  of  a  Beversion  should  join 
in  an  action  on  the  case.  Putney  v. 
Lapham,  10  Cush.  (Mass.)  232. 

1.  Trover  and  Conversion.  —  A  sheriff 
entitled  to  possession  of  goods  under 
an  attachment  duly  levied  and  the 
owner  of  the  goods  as  whose  property 
they  had  been  attached  may  join  in  an 
action  to  recover  damages  for  the  con- 
version of  the  said  goods  by  a  third 
party,  as  one  has  the  general  and  the 
other  a  special  property  in  them. 
Geekie  v.  Kirby  Carpenter  Co.,  106  U. 
S.  379.  But  the  sheriff  and  the  execu- 
tion creditor  may  not  join  as  plaintiffs 
in  such  an  action.  Schaeffer  v.  Marien- 
thal,  17  Ohio  St.  183. 

A  sheriff  and  his  deputy  are  jointly 
and  severally  liable  for  the  acts  of  the 
deputy,  and  may  jointly  maintain  an 
action  for  the  value  of  the  property 
levied  upon  by  the  deputy  and  taken 
from  his  possession.  Burton  v.  Win- 
sor  Utah  Silver  Min.  Co.,  2  Utah  240. 

Joint  Possessors. — Two  persons  jointly 
possessing  wood  cut  upon  land  origi- 
nally owned  by  one  of  them,  and  claim- 
ing to  own  it  jointly,  may  sue  jointly  a 
wrongdoer  for  its  conversion,  although 
no  deed  from  the  original  owner  to  his 
coplaintiff  is  proved.  Parker  v.  Par- 
ker, I  Allen  (Mass.)  245. 

2.  Alabama. — Cunningham  v.  Car- 
penter, 10  Ala.  109;  Harris  v.  Swan- 
son,  62  Ala.  299. 

Maine.  —  Darling  v.  Simpson,  15 
Me.  176. 

Pennsylvania.  —  Sweigart  v.  Berk,  8 
S.  &  R.  (Pa.)  308. 

Tennessee.  —  Wright    v.    McLemore, 


10  Yerg.  (Tenn.)  235;  Gray  v.  Wilson, 
Meigs  (Tenn.)  394. 

England.  —  Chambers  v.  Donaldson, 
9  East  471;  Emery  v.  Mucklow,  10 
Bing.  23,  25  E.  C.  L.  16;  Johnson  v. 
Holdsworth,  4  Dowl.  P.  C.  63;  Laws 
V.  Bott,  16  M.  &  W.  300;  Whitehead  v. 
Hughes,  2  Dowl.  P.  C.  258;  Savile  v. 
Roberts,  i  Ld.  Raym.  380;  Mountste- 
phen  V.  Brooke,  i  Chit.  Rep.  390,  18  E. 
C.  L.  III. 

Illtistrations.  —  Where  a  committee, 
in  the  exercise  of  statutory  powers, 
incurs  expense  for  which  it  is  entitled 
to  sue  certain  persons  made  liable  by 
statute,  it  may  use  the  names  of  all  its 
members  on  indemnifying  any  who, 
having  been  paid,  refuse  to  join  in  the 
suit.     Darling  v.  Simpson,  15  Me.  175. 

Assignment  to  Co -obligee.  —  If  one  co- 
obligee  assigns  all  his  interest  to  the 
other  obligees,  they  have  a  right  to  use 
his  name  in  an  action  in  the  obligation, 
and  he  may  not  interfere  for  any  other 
purpose  than  to  require  indemnity 
against  the  costs.  South  wick  v.  Hop- 
kins, 47  Me.  362;  Lunt  v.  Stevens,  24 
Me.  534. 

Penalty  for  Failure  to  Satisfy  Mort- 
gage. —  One  mortgagor  may  use  the 
names  of  his  joint  mortgagors,  if  he 
indemnifies  them,  in  an  action  to  re- 
cover the  statutory  penalty  for  failure 
to  enter  on  record  satisfaction  of  said 
mortgage.     Harris  v.  Swanson,  62  Ala. 

299- 

Fraud.  —  Where  one  of  several 
plaintiffs  dissents  to  bringing  the  ac- 
tion, the  court  will  not  interpose,  un- 
less upon  the  suggestion  of  fraud. 
Emery  v.  Mucklow,  10  Bing.  23,  25  E. 
C.  L.  16. 

Where  There  Is  no  Bight  to  Use  Name 
of  Co-obligee.  —  In  Wetherell  v.  Langs- 
ton,  1  Exch.  644,  27  L.  J.  Exch.  400,  it 
appeared  that  one  joint  covenantee 
neither  executed  the  deed  nor  assented 
to  the  covenant,  but  in  fact  expressly 
disclaimed  it.  It  was  held  that  the 
other  covenantee  could  not  sue  alone 
on  the  covenant,  because  it  was  a  joint 
covenant,  and  it  was  further  held  that 
he  could  not  compel  his  co-obligee  to 
allow  him  to  use  his  name,  even  upon 
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whose  names  are  thus  used  have  a  right  to  be  indemnified  against 
costs  or  other  damage  *  ^ 

Protection  Accorded  by  Court.  —  The  court  will  protect  the  interests 
of  all  parties  concerned,  very  much  as  it  does  in  the  case  of  nom^ 
inal  and  use  plaintiffs.* 


a  tender  of  indemnity.  The  distinc- 
tion between  this  case  and  the  cases 
cited  in  support  and  illustration  of 
the  proposition  in  the  text  seems  to 
be  that  the  courts  will  not  force  a  per- 
son to  be  treated  as  a  party  with  whom 
a  contract  is  made,  when  he  has  never 
assented  to  its  being  made  with  him; 
but  that  where  two  persons  have 
allowed  a  contract  to  be  made  with 
them,  the  court  will  allow  one  of  the 
two  to  use  the  name  of  the  other  in  an 
action  for  its  breach.  See  Dicey  on 
Parties  io8,  note. 

1.  Bight  to  Indemnity. — Alabama, — 
Harris  v.  Swanson,  62  Ala.  299;  Cun 
ningham  v.  Carpenter,  10  Ala.  log. 

Illinois.  —  Winslow  v.  Newlan,  45 
111.  145. 

Maine. — Southwick  v.  Hopkins,  47 
Me.  362;  Lunt  v.  Stevens,  24  Me.  534; 
Darling  v.  Simpson,  15  Me.  175. 

Massachusetts.  —  Loring  v.  Brackett, 
3  Pick.  (Mass.)  403. 

England.  —  Chambers  v.  Donaldson, 
9  East  471;  Langstone  v.  Wetherell,  27 
L.  J.  Exch.  400;  Whitehead  v.  Hughes, 
2  Dowl.  P.  C.  258;  Johnson  v.  Holds- 
worth,  4  Dowl.  P.  C.  63;  Laws  v.  Bott, 
16  M.  &  W.  300. 

Duty  of  Court  as  to  Indemnity.  —  It  is 
the  duly  of  the  court,  when  indemnity 
is  demanded,  to  see  that  proper  secur- 
ity is  given,  and  to  allow  the  party 
using  the  name  of  the  others  time  to 
give  such  indemnity;  but  when  a  party 
is  satisfied  with  the  indemnity  offered, 
the  duty  of  the  court  in  this  respect 
is  ended,  and  it  cannot  exact  other 
indemnity  or  refuse  to  proceed  with 
the  cause  until  it  is  given,  or  refuse 
an  amendment  making  such  person  a 
party  until  further  indemnity  is  given. 
Harris  v.  Swanson,  62  Ala.  299. 

2.  Harris  v.  Swanson,  62  Ala.  299; 
Southwick  V.  Hopkins,  47  Me.  362; 
Darling  v.  Simpson,  15  Me.  176.  See 
also  supra,  IV.  i.  a.  (3)  Nominal  and 
Use  Plaintiffs. 

fielease  of  Coplaintiff.  —  The  court 
will  not  suffer  the  release  of  a  co-obligee 
to  be  set  up  in  bar  of  the  action. 
Sweigart  v.  Berk,  8  S.  &  R.  (Pa.)  310. 

A  fraudulent  release  may  be  set 
aside.     Jones  v.  Herbert,  7  Taunt.  421, 


2  E.  C.  L.  421;  Rawstorne  v.  Gandell, 
15  M.  &  W.  304;  Phillips  V,  Clagett,  11 
M.  &  W.  84. 

Where  a  coplaintiff  has  no  real  inter- 
est in  the  action,  a  release  by  him  may 
be  set  aside.  Phillips  v.  Clagett,  11 
M.  &  W.  84;  Rawstorne  v.  Gandell,  15 
M.  &;  W.  304. 

In  Mountstephen  v.  Brooke,  i  Chit. 
Rep.  390,  18  E.  C.  L.  Ill,  a  plea /«jj 
darrein  continuance  of  release  by  one  of 
several  plaintiffs  was  set  aside  without 
costs,  on  terms  of  indemnity  against 
costs  being  given  to  the  plaintiff  who 
had  released  the  action,  though  the 
consent  of  such  plaintiff  had  not  been 
obtained  before  action  brought,  it  ap- 
pearing that  no  consideration  had  been 
given  for  the  release,  and  that  the 
plaintiffs  sued  as  trustees  for  the  cred- 
itors of  an  insolvent  person. 

In  an  action  by  joint  obligees  against 
joint  obligors  upon  a  replevin  bond, 
where  one  of  the  plaintiffs  files  a  writ- 
ing signed  by  himself,  purporting  to 
release  one  of  the  defendants,  and 
moves  to  dismiss  the  action,  it  is  not 
error  to  refuse  to  entertain  such  mo- 
tion. The  defendants,  to  have  availed 
themselves  of  such  release  as  a  release 
of  them  all,  should  have  pleaded  it. 
Wall  V.  Galvin,  80  Ind.  447. 

Dismissal  of  Suit.  —  One  of  two  plain- 
tiffs has  no  right  to  dismiss  a  suit  against 
the  objections  of  the  court,  unless  he  can 
satisfy  the  court  that  the  latter  has  no 
interest  in  the  claim,  or  that  he  is  liable 
to  be  injured  by  its  further  prosecution; 
and  even  then  he  has  no  such  right  if  his 
coplaintiff  shall  indemnify  him  against 
loss.  Winslow  v.  Newlan,  45  111.  145; 
Loring  v.  Brackett,  3  Pick.  (Mass.)  403. 

In  Cunningham  v.  Carpenter,  10  Ala. 
109,  one  of  the  several  partners  insti- 
tuted a  suit  at  law  in  the  name  of  the 
partnership,  and  another  partner  came 
in  and  proposed  to  dismiss  the  suit 
as  far  as  he  was  concerned.  The  dis- 
missal, if  allowed,  would  have  been  fatal 
to  the  suit.  The  court  said  that  there 
would  be  no  substantial  difference  be- 
tween allowing  a  partner  to  extinguish 
a  partnership  debt  with  his  individual 
debt  and  allowing  him  to  interfere  with 
a   suit    which    his   partner    had    com- 


546 


Volume  XV. 


At  CommoB  Law. 


PARTIES   TO  ACTIONS,         Joinder  of  Parties. 


In  an  Action  for  an  Unauthorized  TTse  of  the  plaintiff's  name  as  a 
coplaintiff  in  a  former  action,  to  his  injury,  the  burden  of  proving 
authority  is  upon  the  defendant.* 

b.  Defendants  —  (i)  In  General.  —  It  is  a  well-settled  rule  of 
practice  that  two  or  more  parties  cannot  be  joined  as  defendants 
in  one  action  where  the  liability  of  each  depends  upon  causes  of 
action  which  are  essentially  distinct  and  several.* 

Alternative  Liabilities.  —  So  where  one  or  the  other  of  two  persons 
is  liable,  but  not  both,  such  persons  cannot  be  joined  as  defend- 
ants.' 

SnccessiTe  Liabilities.  —  Nor  can  persons  who  are  successively 
liable,  each  for  his  own  acts  alone,  though  in  respect  to  the  same 
matter,  be  joined.* 


menced,  especially  when  the  offer  was 
made  to  secure  him  against  costs. 
Cited  with  approval  in  Harris  v.  Swan- 
son,  62  Ala.  300. 

Though  one  be  paid,  he  cannot,  with- 
out the  consent  of  all,  withdraw  his 
name  or  dismiss  the  suit,  even  as  to 
himself;  and  if  he  be  permitted  to  do 
it  by  the  court,  it  is  error,  because  it 
defeats  the  action,  of  which  neither 
owner  of  the  fund  has  exclusive  con- 
trol, having  therein  no  separate  in- 
terest.    Gray  v.  Wilson,  Meigs  (Tenn.) 

394. 

Where  a  Motion  for  a  Nonsnit  by  one 
joint  plaintiff  would  occasion  a  failure 
of  justice  to  the  prejudice  of  his  col- 
league without  any  benefit  to  himself,  it 
will  not  be  granted.  Darling  v.  Simp- 
son, 15  Me.  176. 

1.  "  When  an  action  is  prosecuted 
for  the  joint  and  mutual  benefit  of  all 
the  plaintiffs,  a  presumption  may  arise 
that  it  was  done  by  the  consent  of  all. 
But  when  the  object  of  an  action  is  op- 
posed to  the  interest  of  one  of  them, 
and  the  judgment  rendered  takes  from 
him  his  property  and  transfers  it  to  a 
coplaintiff,  unquestionably,  if  an  issue 
is  afterwards  made,  it  is  incumbent  on 
the  one  benefited  to  show  that  the  one 
injured  consented  to  be  despoiled.  As 
it  is  easy  for  a  designing  party  to  use 
the  name  of  a  person  as  coplaintiff  with- 
out his  knowledge  or  consent,  it  would 
be  hard,  indeed,  to  compel  such  per- 
son, as  a  condition  of  avoiding  or  set- 
ting aside  a  judgment  to  his  prejudice 
thus  procured,  to  prove  that  he  did  not 
authorize  the  use  of  his  name  as  a 
plaintiff."  McCormick  v.  McCormick, 
(Ky.  1887)  5  S.  W.  Rep.  573- 

2.  New  Orleans  Ins.  Assoc,  v.  Har- 
per, 32  La.  Ann.  1165,  wherein  it  was 
held  that  in  an  action  for  misfeasance 


by  a  public  officer  a  plaintiff  may  not 
join  the  person  in  office  and  his  prede- 
cessor. See  also  infra,  (a)  Liabilities 
on  Distinct  Contracts;  bb.  Several  Con- 
tracts; {bb)  Implied  Cotitracts. 

Several  distinct  causes  of  action, 
having  no  cognate  origin,  and  in  which 
there  is  no  common  interest  to  be  ad- 
judicated in  one  judgment,  cannot  be 
cumulated  in  one  action  against  sev- 
eral defendants.  Riggs  v.  Bell,  39  La. 
Ann.  1030. 

Contract  and  Tort.  —  Two  persons  can- 
not be  joined  as  defendants  where  the 
liability  of  one  arises  from  a  contract 
and  that  of  the  other  from  a  tort. 
Ghiradelli  v.  Bourland,  32  Cal.  585; 
Hoye  V.  Raymond,  25  Kan.  665;  Hill 
V.  Pardee,  143  Pa.  St.  98,  distinguishing 
Horn  V.  Miller,  136  Pa.  St.  640. 

A  joint  action  will  not  lie  to  recover 
the  purchase  price  of  goods  against  the 
purchaser  and  one  who  has  received 
them  from  the  purchaser  and  converted 
them  to  his  own  use.  Parker  ?/.  Rodes, 
79  Mo.  88. 

3.  New  Orleans  Ins.  Assoc,  v.  Harper, 
32  La.  Ann.  1165;  Kadish  v.  Bullen,  10 
111.  App.  566,  wherein  it  was  held  that 
a  principal  and  his  agent  cannot  be 
joined,  whether  the  latter  exceeded  his 
authority  or  acted  without  authority,  as 
one  or  the  other  is  liable,  but  not  both. 

4.  If  A  must  account  to  B  for  rents, 
etc.,  to  a  certain  date,  and  C  is  liable 
to  account  for  rents,  etc.,  after  that 
date,  B  cannot  sue  A  and  C  jointly. 
Patterson  v.  Kellogg,  53  Conn.  38. 

It  is  improper  to  join  a  clerk  of  court 
with  his  predecessor  in  a  proceeding  to 
require  them  to  pay  interest  received 
by  each  respectively  on  a  fund  origin- 
ally deposited  with  the  first  clerk  and 
turned  over  to  his  successor.  Balti- 
more, etc.,  R.   Co.   V.   Gaulter,  60  111. 
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Strangers  to  a  Contract,  whether  express  or  imphed,  cannot  be  joined 
with  the  promisor  in  an  action  thereon.* 

(2)  In  Actions  Ex  Contractu  —  (a)  Liabilities  on  Distinct  Contracts.  — 
Persons  liable  on  several  and  distinct  contracts,  although  with 
the  same  person  or  set  of  persons,  cannot  be  joined  as  defendants 
in  one  action,  but  each  must  be  sued  separately.* 

(b)  Liabilities  under  Same  Contract  —  aa.  Joint  Contracts  —  {aa)  Statement 
cf  Rule.  —  Where  several  persons  are  jointly  bound  by  a  contract, 
they  must  all  be  sued  jointly  in  one  action  for  a  breach  and  can- 
not be  sued  separately  in  several  actions.* 


App.  647.  See  also  New  Orleans  Ins. 
Assoc.  V.  Harper,  32  La.  Anp,  1165; 
Mexican  Nat.  Constr.  Co.  v.  Meddlegge, 
75  Tex.  634. 

1.  A  Stranger  Need  Not  Be  Made  a  Party 
defendant  in  an  action  against  an  ex- 
ecutor for  the  recovery  of  a  legacy 
which  the  defendant  alleges  has  been 
paid  to  such  stranger  for  the  benefit  of 
the  legatees.  Gleason  v.  Thayer,  24 
Barb.  (N.  Y.)  82. 

A  member  of  a  mutual  aid  society 
who  sues  it  in  assumpsit  to  recover 
■back  money  paid  cannot  join  two  mem- 
bers having  no  joint  functions  with  the 
■society  as  receivers  of  the  money. 
Murphy  v.  Bidwell,  52  Mich.  487. 

If  A  sells  B  wool  to  be  clipped  from 
his  sheep  and  his  son's  sheep,  B  must 
sue  A  alone  on  such  contract,  although 
it  contains  provisions  as  to  the  care  to 
be  taken  of  the  son's  sheep,  and  the 
son  in  fact  signs  the  contract.  Stearns 
V.  Foote,  20  Pick.  (Mass.)  432.  See 
also  infra,  {bb)  Implied  Contracts. 

2.  Alabama.  —  Givens  v.  Western 
Bank,  2  Ala.  397. 

Delaware.  —  Register  v.  Casperson,  3 
Harr.  (Del.)  289. 

Illinois.  —  Baltimore,  etc.,  R.  Co.  v. 
Gaulter,  60  111.  -App.  647. 

Indiana.  —  Tourtelott  v.  Junkin,  4 
Blackf.  (Ind.)  483. 

Iowa.  —  Addicken  v.  Schrubbe,  45 
Iowa  316. 

Maine.  —  Taylor  v.  Pierce,  43  Me. 
530;  Stoddard  v.  Gage.  41  Me.  287. 

Ne%v  York.  — Martin  v.  Buck,  11 
Johns.  (N.  Y.)27i;  De  Forest  v.  Par- 
sons, 2  Hall  (N.  Y.)  130. 

Pennsylvania.  —  Rowan  v.  Rowan.  29 
Pa.  St.  181;  Fawcett  v.  Fell,  77  Pa.  St. 
308. 

Mann  v.  Sutton,  4  Rand. 


Virginia. 
(Va.)  253. 

Wisconsin.  —  Payne     v.    Jelleff,     67     491. 
Wis.  246. 

And  see  generally  article  Principal 
AND  Surety. 


Maker  and  Indorser.  —  At  common  law 
every  indorsement  of  a  note  is  a  new 
contract,  and  suit  must  be  brought  sep- 
arately against  the  maker  and  the  in- 
dorser. Fawcett  ^'.  Fell,  77  Pa.  St.  308; 
Register  v.  Casperson,  3  Harr.  (Del.) 
289;  Mann  v.  Sutton,  4  Rand.  (Va.) 
253;  Givens  v.  Western  Bank,  2  Ala. 
397.  See  generally  article  Negotiable 
Instruments,  vol.  14,  p.  452  et  seq. 

Collateral  Contracts.  —  Mechanic's  la- 
bor was  done  under  a  contract  with 
the  owner;  in  consideration  of  forbear- 
ance, a  subsequent  purchaser  promised 
to  pay  the  claim.  It  was  held  that 
there  v/as  no  privity  of  contract  be- 
tween the  original  owner  and  the  pur- 
chaser, and  that  they  could  not  be  sued 
in  a  joint  action  seeking  a  joint  judg- 
ment. Mervin  v.  Sherman,  9  Iowa 
331.  See  also  Phalen  v.  Dingee,  4  E. 
D.  Smith  (N.  Y.)  379. 

3.  Connecticut.  —  Douglas  v.  Chapin, 
26  Conn.  76. 

Georgia.  —  Sutherlin  v.  Underwriters* 
Agency,  53  Ga.  442, 

Idaho.  —  People  v.  Sloper,  i  Idaho 
158. 

Illinois.  —  Cummings  v.  People,  50 
111.  132;   Page  V.  Brant,  18  111.  37. 

Indiana.  —  Beard  v.  Lofton,  102  Ind. 
408;  Bragg  z'. Wetzel,  5  Blackf.  (Ind.)  95. 

Kentucky.  —  Elkin  v.  Moore,  6  B. 
Mon.  (Ky.)  462;  Lyon  v.  Ross,  i  A.  K. 
Marsh.  (Ky.)  308. 

Louisiana.  —  Beale  v.  Trudeau,  18 
La.  Ann.  129. 

Maine.  —  Castner  v.  Slater,  50  Me. 
212. 

Maryland.  —  Hanley  v.  Donoghue,  59 
Md.  239;  Pike  v.  Dashiell,  7  Har.  &  J. 
(Md.)466. 

Michigan. — Searles  v.  Reed,  63  Mich. 
485;  Munn  V.  Haynes,  46  Mich.  143. 

Nevada.  —  Keller  v.  Blasdel,  i  Nev. 


New  York.  —  New  York  Dry  Dock 
Co.  V.  Tread  well,  19  Wend.  (N.  Y.)  525; 
De  Forest  v.    Parsons,  2   Hall  (N.  Y.) 
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{bb)  Exceptions  to  Rule.  —  The  rulc  that  joint  Contractors  must  be 
sued  jointly  is  subject  to  several  well-defined  exceptions.* 

Bankruptcy  of  One  Party.  —  Thus  where  a  joint  contractor  has 
become  bankrupt,  an  action  may  be  brought  against  the  other 
joint  contractors  without  joining  the  bankrupt.* 

Claims  Barred  as  Against  One.  —  So  where  a  claim  is  barred  against 
one  or  more  joint  debtors  and  not  against  others,  those  only 
should  be  sued  against  whom  the  claim  is  not  barred.' 


130;  Wells  V.  Porter,  7  Wend.  (N.  Y.) 
119;  Orange  Bank  v.  Brown,  3  Wend. 
(N.  Y.)  158;  Rider  Life  Raft  Co.  v. 
Roach,  97  N.  Y.  378. 

Ohio.  —  McArthur  v.  Ladd,  5  Ohio 
518. 

Pennsylvania.  —  Stover  v.  Metzgar,  i 
W.  &  S.  (Pa.)  269;  Philadelphia  v. 
Reeves,  48  Pa.  St.  472. 

South  Carolina.  —  Miller  v.  Ford,  4 
Strobh.  L.  (S.  Car.)  213;  Gage  v. 
Sartor,  2  Tread w.  (S.  Car.)  247;  McCall 
V.  Price,  i  McCord  L.  (S.  Car.)  82; 
Thompson  v.  Crocker,  Rice  L.  (S.  Car.) 

23. 

Texas.  —  International,  etc.,  R.  Co. 
V.  Foltz,  3  Tex.  Civ.  App.  644. 

Vermont.  —  Needham  v.  Heath,  17 
Vt.  223. 

Virginia.  —  Craword  v.  Jarrett.  2 
Leigh  (Va.)  630. 

United  States.  —  Goldsmith  v.  Sachs, 
8  Sawy.  (U.  S.)  no,  17  Fed.  Rep.  726: 
Deloach  v.  Dison,  Hempst.  (U.  S.)  428; 
Clarion  First  Nat.  Bank  v.  Hamor,  49 
Fed.  Rep.  45,  7  U.  S.  App.  69. 

England.  —  I  Chittyon  Pleadings  48; 
Lodge  V.  Dicas,  3  B.  &  Aid.  6ii,  5  E. 
C.  L.  397;  Byers  v.  Dobey,  i  H.  BI. 
236;  Solly  V.  Forbes,  2  Brod.  &  B.  38, 
6  E.  C-  L.  27. 

Where  a  joint  obligation  of  three  is 
assigned,  so  as  to  limit  the  assignee's 
right  of  recovery  to  one  of  them  alone, 
the  assignee  can  sue  only  in  the  assign- 
or's name,  and  all  the  obligors  must  be 
joined  in  the  suit.  Lyon  v.  Ross,  i  A. 
K.  Marsh.  (Ky.)  308. 

Pleading  and  Proof.  —  When  a  joint 
contract  is  alleged  it  must  be  proved  as 
alleged.  Blight  v.  Ashley.  Pet.  (C.  C.) 
16;  Walcott  V.  Canfield,  3  Conn.  194; 
Howell  V.  Shands,  35  Ga.  66;  Robert- 
son V.  Smith,  18  Johns.  (N.  Y.)  459; 
Livingston  v.  Tremper,  11  Johns.  (N. 
Y.)  loi;  Tom  v.  Goodrich,  2  Johns.  (N. 
Y.)  213;  Erwin  v.  Devine,  2  T.  B.  Mon. 
(Ky.)  124-.  Jenkins  v.  Hurt,  2  Rand. 
(Va.)  446. 

This  rule  holds  in  an  action  of  debt 
qui  tarn  for  a  penalty  though  the  debt 


is  founded  on  a  tort.  Hill  v.  Davis,  4 
Mass.  137;  Burnham  v.  Webstei,  5 
Mass.  270.  See  Powers  v.  Spear,  3  N. 
H.  36. 

But  an  allegation  of  an  individual 
contract  is  supported  by  proof  of  a 
joint  obligation  under  the  codes,  Waits 
V.  McClure,  10  Bush  (Ky.)  763;  and  at 
common  law,  because  it  is  still  the 
undertaking  of  the  defendant  in  solido, 
Collins  V.  Smith,  78  Pa.  St.  423;  Cross 
V.  Williams,  7  H.  &  N.  675;  Richards 
V.  Heather,  i  B.  &  Aid  35;  Whelpdale's 
Case,  5  Coke  119;  Rice  v.  Shute,  i 
Smith  L.  Cas.  (8th  Am.  ed.)  1405. 

1.  Stunmary  Statement  of  Exceptions.  — 
"  Though  a  contract  be  proved  to  have 
been  in  fact  made  by  all  the  defend- 
ants, yet  if  in  point  of  law  it  was  not 
obligatory  on  one  of  the  defendants, 
either  on  the  ground  of  infancy  or  cov- 
erture, at  the  time  it  was  entered  into, 
the  plaintiff  will  be  nonsuited,  and  in 
this  instance  he  cannot  avoid  the  objec- 
tion by  entering  a  nolle  prosequi  as  to 
the  infant  ox  feme  covert,  but  must  dis- 
continue and  commence  a  fresh  action, 
omitting  such  parties;  in  which  case, 
should  the  defendants  plead  the  non- 
joinder of  the  infant  or  feme  covert  in 
abatement,  the  plaintiff  may  reply  the 
infancy  or  coverture.  But  when  one 
of  the  defendants  is  discharged  from 
liability  by  matter  subsequent  to  the 
making  of  the  contract,  and  which 
operates  only  to  protect  him  individ- 
ually, leaving  the  contract  in  other  re- 
spects in  full  force,  as  by  bankruptcy 
and  certificate,  or  by  the  order  of  the 
insolvent  court,  the  failure  on  the  trial 
as  to  him  on  that  ground  does  not  pre- 
clude the  plaintiff  from  recovering 
against  the  other  parties,  or  a  nolle 
prosequi  as  to  him  may  be  entered  upon 
his  plea  of  his  personal  discharge."  i 
Chitty  on  Pleadings  52. 

2.  Ivey  ri.  Gamble,  7  Port.  (Ala.)  546; 
Friberg  v.  Donovan,  23  Til.  App.  58; 
Dorn  V.  O'Neale,  6  Nev.  158. 

8.  Ivey  v.  Gamble,  7  Port.  (Ala.)  545; 
Denny  !».  Smith,  18  N.  Y.  568;  Cutlet 
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One  Party  Oat  of  Jurisdiction.  —  If  one  or  more  of  several  joint  con- 
tractors is  resident  out  of  the  jurisdiction,  all  or  any  of  the  other 
co-contractors  may  be  sued,  and  the  person  or  persons  sued  can- 
not object  to  the  nonjoinder  of  either  resident  or  nonresident 
obligors.  * 

Nominal  and  Dormant  Partners.  —  Where  an  action  is  brought  against 
the  members  of  a  firm,  merely  nominal  or  dormant  partners  may 
be  joined  as  defendants  or  not,  at  the  plaintiff's  option.* 

Infants  and  Married  Women.  —  Where  an  infant  or  a  married  woman 
contracts  together  with  other  contractors,  the  latter  alone  must 
be  sued.  The  infant  or  married  woman  must  be  considered  as 
not  having  contracted,  and  the  joinder  of  either  of  them  is  a  fatal 
error  unless  amended.' 


V.  Wright,  22  N,  Y.  477;  Caswell  v. 
Engelmann,  31  Wis.  96;  Sheehy  v. 
Mandeville,  6  Cranch  (U.  S.)  253.  But 
see  Hyde  v.  Van  Valkenburgh,  i  Daly 
(N.  Y.)  416,  wherein  it  was  held  that  a 
plaintiff  cannot  anticipate  that  a  per- 
son jointly  liable  with  the  defendant 
would  avail  himself,  if  made  a  party  to 
the  suit,  of  the  defense  of  the  statute 
of  limitations,  and  on  that  ground  omit 
to  make  such  person  a  party  defend- 
ant. Citing  Bovill  v.  Wood,  2  M.  &  S. 
23;  Slocum  V.  Hooker,  13  Barb.  (N.  Y.) 
536;  Wamsley  v.  Lindenberger,  2 
Rand.  (Va.)  478. 

1.  Cox  V.  Maddux,  72  Ind.  206;  Mer- 
riman  v.  Barker,  121  Ind.  80;  Dennett 
V.  Chick,  2  Me.  191,  11  Am.  Dec.  59; 
Tappan  v.  Bruen,  5  Mass.  193;  Noyes 
V.  Barnard,  15  U.  S.  App.  527.  Compare 
Wright  V.  Hicks,  Brayt.  (Vt.)  22. 

Beason  for  Eule.  —  If  the  defendant 
cannot  give  the  plaintiff  the  means  of 
bringing  all  the  parties  before  the  court 
he  cannot  have  any  plea  in  abatement 
for  nonjoinder  of  co-contractors.  JoU 
V.  Howe,  4  C.  B.  254,  56  E.  C.  L.  254, 
wherein  it  was  held  that  a  plea  in 
abatement  of  the  nonjoinder  of  co- 
contractors,  resident  within  the  juris- 
diction of  the  court,  alleging  that  the 
contract  was  made  with  the  defendant 
and  such  resident  co-contractors,  and 
also  with  other  co-contractors  resident 
without  the  jurisdiction  of  the  court,  is 
bad;  the  statute  3  &4  Wm.  IV.,  c.  42,  c. 
8,  requiring  the  defendant  to  state  in 
his  plea  that  all  are  resident  within  the 
jurisdiction,  and  to  verify  the  residence 
of  all  by  affidavit. 

Rule  in  Federal  Courts.  —  In  Noyes  v. 
Barnard,  15  U.  S.  App.  527,  it  was  held 
that  under  Rev.  Stat.  U.  S.,  ^  737,  a 
plaintiff  can  prosecute  his  suit  to  judg- 
ment against  any  one  of  a  number  of 


joint  obligors  in  the  district  where  he 
is  found,  and  the  misjoinder  of  the 
parties  who  are  not  inhabitants  of  nor 
found  within  the  district  in  which  the 
suit  is  brought  does  not  constitute  mat- 
ter of  abatement  or  objection  to  the 
suit.  In  Barney  v.  Baltimore,  6  Wall. 
(U.  S.)  280,  it  was  held  that  under  this 
statute  a  plaintiff  could  prosecute  his 
suit  to  judgment  against  any  one  of  a 
number  of  obligors  in  the  district  where 
he  was  found.  See  also  Inbusch  v. 
Farwell,  i  Black  (U.  S.)  571. 

In  South  Carolina  it  as  held  in  Mc- 
Call  V.  Price,  i  McCord  L.  (S.  Car.)  82, 
that  absence  of  one  joint  debtor  from 
the  state  would  not  excuse  his  non- 
joinder, and  that  the  plaintiff  in  such  a 
case  was  without  a  remedy.  A  minor- 
ity of  the  court  took  the  view  that,  as 
the  remedy  in  England  in  such  a  case 
{i.  e.,  proceeding  to  outlawry  against 
the  absent  debtor  and  then  suing  the 
resident  debtor  alone,  Sheppard  v. 
Baillie,  6  T.  R.  327)  was  not  available 
in  this  country,  the  plaintiff  should  be 
permitted  to  sue  those  in  the  jurisdic- 
tion without  joining  the  absent  ones, 
the  facts  excusing  the  joinder  being 
stated  in  the  declaration. 

2.  Tomlinson  v.  Spencer,  5  Cal.  291; 
Page  V.  Brant,  18  111.  37;  New  York 
Dry  Dock  Co.  v.  Treadwell,  19  Wend. 
(N.  Y.)  525.  For  a  full  consideration 
of  this  point,  see  article  Partnership. 

Unauthorized  Signature  to  Articles  of 
Association.  —  In  a  suit  against  the 
members  of  a  voluntary  association  for 
services  rendered,  the  name  of  a  person 
which  was  signed  to  the  articles  of 
association  without  authority  may 
properly  be  omitted  as  a  defendant. 
Boyd  V.  Merriell,  52  111.  151. 

3.  Dicey  on  Parties  233;  Hartness  v. 
Thompson,  5  Johns.  (N.  Y.)  160;  Con- 
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Averment  of  Excuse  for  Nonjoinder.  —  Where  a  person  who  is  prhna 
facie  a  necessary  party  defendant  is  omitted,  the  declaration 
should  properly  aver  an  excuse  for  his  nonjoinder  where  one 
exists.  * 

{cc)  Death  of  Joint  Contractor.  —  Where  one  of  the  parties  to  a  joint 
contract  dies,  his  executor  or  administrator  is  at  law  discharged 
from  the  Hability,  which  passes  to  the  survivors,  who  must  be 
sued  without  joining  the  personal  representatives  of  the  deceased 
party.* 


nolly  V.  Hull,  3  McCord  L.  (S.  Car.)  6; 
Jaffray  v.  Frebain,  5  Esp.  N.  P.  47; 
Chandler  v.  Parkes,  3  Esp.  N.  P.  76; 
Burgess  v.  Merrill,  4  Taunt.  468;  Boyle 
V.  Webster,  17  Q.  B.  950,  79  E.  C.  L. 
950.     But  see  Gibbs  v.  Merrill,  3  Taunt. 

307. 

In  Many  States  This  Bnle  Does  Not  Pre- 
vail, and  in  such  states  it  is  held  that 
if  one  defendant  has  a  defense  per- 
sonal in  its  character,  such  as  infancy, 
coverture,  discharge  in  bankruptcy, 
limitations,  etc.,  the  plaintiff  may  dis- 
continue as  to  that  defendant  and  pro- 
ceed against  the  others,  or  a  verdict  and 
judgment  may  be  had  in  favor  of  such 
defendant  and  against  the  others,  and 
there  is  no  necessity  for  remitting  the 
plaintiff  to  a  new  action.  Burgess  v. 
Merrill,  4  Taunt.  468;  Mock  v.  Walker, 
42  Ala.  668;  Reynolds  v.  Simpkins,  67 
Ala.  378;  Kimmel  v.  Shultz,  i  111.  169; 
Shields  v.  Perkins,  2  Bibb  (Ky.)  227; 
Brown  v.  Warner,  2  J.  J.  Marsh.  (Ky.) 
38;  Cutts  V.  Gordon,  13  Me.  474,  29 
Am.  Dec.  520;  Hartness  v.  Thompson, 
5  Johns.  (N.  Y.)  160;  Robertson  v. 
Smith,  18  Johns.  (N.  Y.)  459;  Wood- 
ward V.  Newhall,  i  Pick.  (Mass.)  500; 
Tuttle  V.  Cooper,  10  Pick.  (Mass.)  281; 
Fay  V.  Jenks,  78  Mich.  312.  See  also 
articles  Dismissal,  Discontinuance, 
AND  Nonsuit,  vol.  6,  p.  823;  Judg- 
ments, vol.  II,  p.  847. 

1.  McCall  V.  Price,  i  McCord  L.  (S. 
Car.)  82. 

Necessity  of  Averment.  —  "If  there  are 
any  facts  that  would  show  that  a  con- 
tract which  is  presumptively  a  joint 
contract  is  one  in  severalty,  they 
should  be  pleaded;  and  if  a  contract 
which  was  a  joint  contract  at  its  incep- 
tion has  been  by  any  additional  or  sub- 
sequent agreement  changed  into  one 
in  severalty,  the  facts  showing  such 
change  should  be  pleaded,  and  the 
contract  should  be  declared  on  in  its 
changed  form.  No  such  subsequent 
agreement  appears  in  the  pleadings, 
and  the  original  contract  is  the  basis 


of  the  cause  of  action  presented  by  the 
complaint.  We  must,  therefore,  con- 
sider that  the  contract  sued  on  is  a 
joint  one."  Noyes  v.  Barnard,  15  U. 
S.  App.  527. 

In  an  action  against  two  of  four  joint 
and  several  promisors,  if  it  is  stated  in 
the  writ  that  four  promised,  it  is  ma- 
terial also  to  allege  that  the  other  two 
are  dead  or  otherwise  incapable  of 
being  sued,  or  it  will  be  bad,  and  may 
be  reversed  on  error.  Harwood  v. 
Roberts,  5  Me.  441. 

If  the  declaration  avers  a  joint  con- 
tract, the  death  of  a  co-obligor  must  be 
averred,  or  it  will  be  demurrable,  as 
in  the  absence  of  such  averment  he 
is  presumably  alive.  Hanley  v.  Don- 
oghue,  59  Md.  239,  43  Am.  Rep.  554; 
Smith  V.  Miller.  49  N.  J.  L.  521. 

A  declaration  against  one  upon  a 
judgment  against  two  should  suggest 
the  death  of  one,  but  advantage  of  the 
omission  cannot  be  taken  under  a  plea 
of  nul  tiel  record.  Gage  v.  Sartor,  2 
Treadw.  (S.  Car.)  247. 

SuffiOiency  of  Averment.  —  To  justify 
the  omission  of  a  person  as  a  party  de- 
fendant in  an  action  against  a  copartner 
on  a  partnership  obligation,  it  must  ap- 
pear by  averments  in  the  complaint, 
which  lead  to  no  other  conclusion,  that 
the  legal  obligation  of  such  person  had 
absolutely  ceased.  Hyde  :.  Van  Valk- 
enburgh,  i  Daly  (N.  Y.)  416. 

The  Bule  Is  Otherwise  as  to  Joint  and 
Several  Obligations.  Thus  a  declara- 
tion against  one  of  a  number  of  joint 
and  several  obligors  is  good,  without 
an  averment  that  the  others  are  with- 
out the  jurisdiction.  Wright  v.  Hicks, 
Brayt.  (Vt.)  22. 

2.  Alabama.  —  Murphy  v.  Branch 
Bank,  5  Ala.  421;  Reed  v.  Summers, 
79  Ala.  522. 

California.  —  May  v.  Hanson,  6  Cal. 
642. 

Illinois.  —  Eggleston  v.  Buck,  31  111. 
254;  Eich  V.  Sievers,  73  111.  194; 
Walker  v.  Doane,  131   111.   27;  Lutz  v. 
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Upon  the  Death  of  the  Last   Survivor,  the   action   is   to   be   brought 
against   his  personal   representative  alone.*      The  executors  or 


Schmidt,  i6  111.  App.  477;  Stevens  v. 
Catlin,  152  111.  56. 

Indiana.  —  Rev.  Stat.  1881,  §§  624, 
2311;  Cox  V.  Maddux,  72  Ind.  206; 
Brown  v.  Benight,  3  Blackf.  (Ind.)  39, 
23  Am.  Dec.  373. 

Iowa.  —  Bonnon  v.  Urton,  3  Greene 
(Iowa)  228;  Wapello  County  z/.  Bigham, 
10  Iowa  39,  74  Am.  Dec.  370. 

Kentucky.  —  Rowan  v.  Woodward,  2 
A.  K.  Marsh.  (Ky.)  140;  Clark  v.  Par- 
ish, I  Bibb  (Ky.)  547;  Gillin  v.  Pence, 

4  T.  B.  Mon.  (Ky.)  305. 

Maine.  —  Harwood  v.  Roberts,  5  Me. 
441. 

Maryland.  —  State  v.  Banks,  48  Md. 
513. 

Massachusetts.  —  New  Haven,  etc., 
R.  Co.  V.  Hayden,  119  Mass.  361;  Sim- 
onds  V.  Center,  6  Mass.  18;  Foster  v. 
Hooper,  2  Mass,  572;  Cochrane  v. 
Gushing,  124  Mass.  219;  Rickerz/.  Ger- 
rish,  124  Mass.  367. 

Minnesota.  —  Lanier  v.  Irvine,  24 
Minn.  116. 

Mississippi.  —  Poole  v.  McLeod,  i 
Smed.  &  M.  (Miss.)  391. 

Nevada.  —  Fowler  v.  Houston,  i  Nev. 
469. 

New  Jersey.  —  Sigler  v.  Interest,  3  N. 
J.  L.  295;  Fisher  v.  Allen,  36  N.  J.  L. 
203. 

New  York.  —  Livermore  v.  Bushnell, 

5  Hun  (N.  Y.)  285;  Grant  v.  Shurter,  i 
Wend.  (N.  Y.)  148;  Leake,  etc..  Orphan 
House  V.  Lawrence,  11  Paige  (N.  Y.) 
81;  Bentz  V.  Thurber,  i  Thomp.  &  C. 
(N.  Y.)  645;  Richter  r.  Poppenhausen, 
42  N.  Y.  373;  Gere  v.  Clarke,  6  Hill 
(N.  Y.)  350;  Higgins  v.  Rockwell,  2 
Duer  (N.  Y.)  650;  Mott  v.  Petrie,  15 
Wend,  (N.  Y.)  318;  Getty  v.  Binsse, 
49  N.  Y.  385;  Union  Bank  v.  Mott,  27  N. 
Y.  633;  De  Agreda  v.  Mantel,  i  Abb. 
Pr.  (N.  Y.  Super.  Ct.)  130. 

Pennsylvania. — Ensminger  v.  Finkey, 
17  Pa.  Co.  Ct.  Rep.  544  (C.  PI.)  5  Pa. 
Dist.  Rep.  358;  Neal  v.  Gilmore,  79 
Pa.  St.  421;  Machette  v.  Magee,  9 
Phila.  (Pa.)  24,  29  Leg.  Int.  (Pa.)  300; 
Weaver  v.  Shryock,  6  S.  &  R.  (Pa.) 
262. 

South  Carolina.  —  Boykin  v.  Watson, 
I  Treadw.  (S.  Car.)  157,  3  Brev.  (S. 
Car.)  260. 

Tennessee.  —  Tipton  v.  Harris,  Peck 
(Tenn.)  414;  Taylor  v.  Taylor,  5 
Humph,  (Tenn.)  no. 


Texas.  —  Binge  v.  Smith,  Dall.  (Tex.) 
616;  Bennett  v.  Spillars,  7  Tex.  602. 

Vermont.  —  State  Treasurer  v.  Friott, 
24  Vt.  134, 

Virginia.  — Chandler  z/.  Hill,  2  Hen. 
&  M.  (Va.)  124;  Aiwell  v.  Milton,  4 
Hen.  &  M,  (Va.)  253;  Braxton  v.  Hil- 
yard,  2  Munf,  (  Va.)  49;  Harrison  v. 
Field,  2  Wash.  (Va.)  136. 

United  States.  —  Seaman  v.  Slater,  18 
Fed.  Rep.  485;  U.  S,  v.  Spiel,  3  Mc- 
Crary  (U.  S.)  107, 

England.  —  Enys  v.  Donnithorne,  2 
Burr.  1196;  Richards  v.  Heather,  i  B. 

6  Aid.  29;  Godson  v.  Good,  2  Marsh. 
302,  6  Taunt.  587,  i  E.  C.  L.  492; 
Calder  v.  Rutherford,  3  Brod.  &  B.  302, 

7  E.  C.  L.  447. 

If,  in  a  suit  against  the  estate  of  one 
of  two  contractors,  the  pleadings  show 
no  joint  liability,  nor  a  surviving  joint 
contractor,  and  a  trial  is  had  without 
bringing  in  the  other,  the  plaintifif  may 
recover.  Bonnon  v.  Urton,  3  Greene 
(Iov?a)  228. 

Survivor  Out  of  the  Jurisdiction.  —  On 
demurrer,  a  plea  in  abatement  was  held 
good  in  South  Carolina,  in  an  action  on 
a  joint  bond,  against  the  representa- 
tives of  one  party  deceased,  the  other 
party  living  at  the  time  in  another 
state.  Boykin  v.  Watson,  1  Treadw. 
(S.  Car.)  157. 

Death  Before  or  After  Action  Brotight.  — 
"  If  there  ever  was  any  doubt  as  to  the 
impropriety  of  such  a  joinder,  it  was 
set  at  rest  by  Githers  v.  Clarke,  158 
Pa.  St.  616,  which  states  the  rule  of  law 
on  this  subject  to  be  as  follows:  If  a 
joint  debtor  dies  before  suit  brought, 
his  personal  representative  cannot  be 
sued  with  the  survivors,  but  if  he  dies 
after  suit  brought  against  all  of  them, 
it  is  optional  with  the  plaintiff  either  to 
bring  in  his  personal  representative  or 
to  proceed  against  the  surt-ivors  with- 
out doing  so."  Ensminger  v.  Finkey, 
5  Pa.  Dist.  Rep.  358. 

In  an  action  against  two  on  a  joint 
contract,  the  death  of  one  being  sug- 
gested, the  plaintiff  may  proceed  to 
judgment  against  the  other.  Harrison 
V.  King,  Minor  (Ala.)  364.  See  generally 
article  Death,  vol.  5,  p.  783. 

1.  Gere  v.  Clarke,  6  Hill  (N.  Y.)  350; 
Calder  v.  Rutherford,  3  Brod.  &  B.  302, 
7  E.  C.  L.  447;  Richards  v.  Heather,  r 
B,  &  Aid,  31, 


552 


Volume  XV. 


At  Common  Law,  PARTIES   TO  ACTIONS.         Joinder  of  Parties. 

administrators  of  two  deceased  joint  obligors  cannot  be  joined  in 
the  same  action.* 

bb.  Several  Contracts,  —  Where  a  covenant  or  promise  is  so 
framed  that  it  does  not  confer  upon  the  plaintiff  a  right  against 
the  contractors  jointly,  but  each  is  only  separately  responsible  for 
his  own  act,  the  action  must  be  brought  against  each  promisor  or 
covenantor  separately.* 

In  Case  of  the  Death  of  One  Party  to  a  several  contract,  a  separate 
action  may  be  brought  against  his  personal  representative.' 

cc.  Joint  and  Several  Contracts.  —  A  contract  may  be  made  in 
such  a  form  as  to  bind  the  promisors  both  jointly  and  severally. 
Upon  such  a  contract  the  promisee  may  at  his  option  sue  all  the 
obligors  jointly  or  each  separately.*     He  must,  however,  either 


1.  Watkins  v.  Tate,  3  Call  (Va.)  521; 
Grymes  v.  Pendleton,  4  Call  (Va.)  130; 
Head  v.  Oliver,  i   A.  K.  Marsh.   (Ky.) 

254- 

2.  Connecticut.  —  Walcott  v.  Canfield, 
3  Conn.  194. 

Illinois.  —  Kimmel  z*.  Shultz,  i  111. 
169. 

Kentucky.  —  Erwin  v.  Devine,  2  T. 
B.  Mon.  (Ky.)  124;  Brown  v.  Warner, 
2  J.  J.  Marsh.  (Ky.)  38;  M'Bean  v. 
Todd,  2  Bibb  (Ky.)  320. 

Maine.  —  Stoddard  v.  Gage,  41  Me. 
287;  Howe  V.  Handley,  25  Me.  116; 
Walker  v.  Webber,  12  Me.  60. 

Massachusetts.  —  Tuttle  v.  Cooper,  10 
Pick.  (Mass.)  281. 

New  York.  —  Fielden  v.  Lahens,  9 
Bosw.  (N.  Y.)  436;  De  Forest  v.  Par- 
sons, 2  Hall  (N.  Y.)  130;  Ernst  v. 
Bartle,  i  Johns.  Cas.  (N.  Y.)3i9;  Lud- 
low V.  McCrea,  i  Wend.  (N.  Y.)  228;  Le 
Roy  V.  Shaw,  2  Duer(N.  Y.)626;  Martin 
V.  Buck,  II  Johns.  (N.  Y.)  271;  Living- 
ston V.  Tremper,  11  Johns.  (N.  Y.)  loi; 
Tom  V.  Goodrich,  2  Johns.  (N.  Y.)  213. 
Virginia.  —  Jenkins  v.  Hurt,  2  Rand. 
(Va.)  446. 

Untied  States.  —  Adriatic  F.  Ins.  Co. 
V.  Treadwell,  108  U.  S.  361. 

England.  —  Gibson  v.  Lupton,  9 
Bing.  297,  23  E.  C.  L.  283. 

An  action  ex  contractu  cannot  be  main- 
tained against  two  persons  unless  a  joint 
liability  be  proved.  Rowan  v.  Rowan, 
29  Pa.  St.  181. 

Contracts  upon  Which  Defendants  Most 
Be  Sued  Severally  —  Illastrations.  —  Sev- 
eral underwriters  are  not  jointly  liable. 
United  Ins.  Co.  v.  Scott,  i  Johns.  (N.  Y.) 
106. 

If  A  and  B  employ  C  to  build  a  boat 
for  a  certain  sum,  to  be  paid  "  each  his 
one  half,"  the  contract  is  several  and 


not  joint.  Costigan  v.  Lunt,  104  Mass, 
217. 

In  a  suit  for  damages  against  the 
master  and  part  owner  of  a  vessel  for 
breach  of  a  contract  to  insure  the  cargo, 
it  was  held  not  necessary  to  make  the 
other  owners  parties  to  the  suit.  Bissel 
V.  Terrell,  18  La.  Ann.  45. 

In  an  action  by  a  vendor  on  a  cove- 
nant in  his  deed,  made  by  his  vendee, 
he  may  not  join  the  assignees  of  his 
vendee.  Brooks  v.  Columbus  Water 
Lot  Co.,  7  Ga.  loi. 

3.  I  Chitty  on  Pleadings  58.  See 
also  Weaver  v.  Shryock.  6  S.  &  R.  (Pa.) 
262,  and  Harrison  v.  Field,  2  Wash. 
(Va.)  136,  in  which  cases,  although  the 
attempt  to  charge  the  administrators  of 
the  deceased  party  failed  because  the 
obligations  in  question  were  deemed 
joint,  yet  the  entire  reasoning  concedes 
that  the  result  would  have  been  other- 
wise had  the  obligations  been  deemed 
several.  See  also  Enys  z/.  Donnithorne, 
2  Burr.  1 190. 

4.  Joinder  Optional  —  California.  — 
Stearns  v.  Aguirre,  6  Cal.  176. 

Connecticut.  —  Monson  v.  Drakeley, 
40  Conn.  552,  16  Am.  Rep.  74;  Carter 
V.  Carter,  2  Day  (Conn.)  442,  2  Am, 
'Dec.  113;  Salomon  v.  Hopkins,  61 
Conn.  47. 

Georgia.  —  Poullain  v.  Brown,  80  Ga_ 
27. 

Illinois.  —  People  v.  Harrison,  82  IlL 
86;  Poguez'.  Clark,  25  111.  333;  Swigart 
V.  Weare,  37  111.  App  258;  Cummings 
V.  People,  50  111.  132. 

Indiana.  —  Maiden  v.  Webster,  30 
Ind.  317. 

Iowa.  —  Harvey  v.  Irvine,  11  Iowa  82. 

Maine.  —  Bangor  Bank  v.  Treat,  6 
Me.  207;  Harwood  v.  Roberts,  5  Me. 
441. 
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sue  all  jointly  or  each  separately, 
jointly  without  suing  all.* 

Maryland.  —  Merrick  v.  Bank  of  Me- 
tropolis, 8  Gill  (Md.)  59. 

Massachusetts.  —  Hemmenway  v. 
Stone,  7  Mass.  58,  5  Am.  Dec.  27;  Colt 
V.  Learned,  118  Mass.  381. 

New  York.  —  Van  Tine  v.  Crane,  i 
Wend.  (N.  Y.)  524;  Van  Alstyne  z/.  Van 
Slyck,  10  Barb.  (N.  Y.)  383;  Field  v. 
Van  Cott,  5  Daly  (N.  Y.)  308. 

Ohio.  —  Clinton  Bank  v.  Hart,  5  Ohio 

St.  35. 

Tennessee.  —  Greer  v.  Miller,  2  Overt. 
(Tenn.)  188. 

Vermont.  —  Wright  v.  Hicks,  Brayt. 
(Vt.)  22;  Claremont  Bank  v.  Wood,  12 
Vt.  252. 

United  States.  —  Minor  v.  Mechanics 
Bank,  i  Pet.  (U.  S.)  46;  Deloach  v. 
Dixon,  Hempst.  (U.  S.)  428. 

Concurrent  Eemedies  —  Election.  — 
"  When  a  party  enters  into  a  joint  and 
several  obligation,  he  in  effect  agrees 
that  he  will  be  liable  to  a  joint  action 
and  to  a  several  action  for  the  debt; 
and  if  so,  then  a  joint  judgment  can 
be  no  bar  to  a  several  suit,  if  that  judg- 
ment remains  unsatisfied.  The  defect 
of  the  opposing  argument  is  that  it  sup- 
poses that  the  obligee  has  an  election 
only  of  the  one  remedy  or  of  the  other; 
and  that  by  electing  a  joint  suit  he 
waives  his  right  to  maintain  a  several 
suit.  That  I  take  not  to  be  a  sound 
legal  interpretation  of  the  contract. 
The  remedies  are  concurrent.  And  I 
know  of  no  principle  of  law  which 
would  have  prevented  the  plaintiffs 
from  bringing  a  joint  suit  and  a  several 
suit  on  the  bond  at  the  same  time,  and 
proceeding  therein  pari  passu."  Per 
Stcry,  j.,  in  U.  S.  v.  Cushman,  2  Sumn. 
(U.  S.)  440,  cited  with  approval  in  Turner 
V.  Whitmore,  63  Me.  528. 

"  When  a  contract  is  joint  and  sev- 
eral there  are  two  distinct  remedies 
upon  it;  one  by  a  joint  action  against 
all,  the  other  by  a  several  action 
against  each.  The  pendency  of  an  ac- 
tion against  all  on  the  joint  liability  in 
no  wise  affects  the  right  of  action 
against  each  on  the  several  liability, 
and  cannot  be  pleaded  in  abatement  of 
such  several  suit  by  one  of  the  several 
promisors."  Turner  v.-  Whitmore,  63 
Me.  526. 

The  Difference  Between  the  Bale  as  to 
Plaintilb  and  the  Bale  as  to  Defendants 
in  this  regard  should  be  noted.  As  to 
plaintiffs,  as  has  been  seen  (supra,  pp. 


He  cannot  sue  more  than  one 


538-539),  the  contract  must  be  either 
joint  or  several,  and  cannot  be  both  or 
either  at  plaintiff's  option;  while  as  to 
defendants,  as  is  here  seen,  the  rule 
is  exactly  the  reverse. 

Discontinaance  as  to  One  Defendant.  — 
When,  in  an  action  on  a  joint  and  sev- 
eral promissory  note,  the  defendants 
answer  severally  and  plead  matters 
going  to  their  personal  discharge,  the 
plaintiff  may  discontinue  as  to  the  one 
defendant  without  discharging  the 
other.  Young  v.  Brown,  10  Iowa  538; 
Quigley  v.  Merritt,  4  Iowa  475. 

Several  Judgment  in  Joint  Action.  —  If 
a  joint  action  is  brought  against  all  the 
makers  of  a  joint  and  several  note,  the 
action  cannot  be  severed  and  judgment 
taken  against  one.  Platner  v.  Johnson, 
3  Hill  (N.  Y.)  476. 

1.  Joinder  of  Less  than  All —  California. 

—  Stearns  v.  Aguirre,  6  Cal.  176. 
Illinois.  —  Swigart  v.  Weare,    37  111. 

App.  258;  Cummings  v.  People,  50  111. 
132. 

Maine.  —  Harwood  v.  Roberts,  5  Me. 
441;  Bangor  Bank  v.  Treat,  6  Me.  207; 
State  V.  Chandler,  79  Me.  172. 

Marylafid.  —  Merrick  v.  Bank  of  Me- 
tropolis, 8  Gill  (Md.)  59. 

Michigan.  —  W'^inslow  v.  Herrick,  g 
Mich.  380;  Fay  v.  Jenks,  78  Mich. 
312. 

New  York.  —  Van  Tine  v.  Crane,  i 
Wend.  (N.  Y.)  524;  Field  v.  Van  Cott, 
5  Daly  (N.  Y.)  308. 

Vermoftt. — Claremont  Bank  v.  Wood, 
12  Vt.  252. 

United  States.  —  Minor  v.  Mechanics 
Bank,  i  Pet.  (U.  S.)  73:  Deloach  v. 
Dixon,  Hempst.  (U.  S.)  428. 

England.  —  Streatfield  v.  Halliday,  3 
T.  R.  782. 

Averment  of  Excuse  for  Not  Joining  All. 

—  Demurrer  lies  to  scire  facias  brought 
against  two  only  of  three  parties  jointly 
and  severally  liable  on  a  recognizance, 
it  appearing  upon  the  face  of  the  dec- 
laration that  a  person  not  made  a  de- 
fendant was  a  joint  contractor  with  the 
defendants  named,  and  no  reason  being 
alleged  for  his  nonjoinder.  State  v. 
Chandler,  79  Me.  172. 

Election  to  Treat  Contract  as  Several. 

—  If  suit  is  brought  against  one  party 
to  a  joint  and  several  obligation,  sub- 
sequent suits  can  be  only  against  one 
party,  the  plaintiff  having  elected  by 
his  first  suit  to  treat  the  contract  as 
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Upon  the  Death  of  One  Party  to  a  joint  and  several  contract,  a  sepa- 
rate action  may  be  brought  against  his  personal  representatives,* 
or  against  the  survivors ;  and  where  there  are  several  survivors  all 
such  survivors  may  be  joined  in  one  suit.*  But  a  joint  action 
against  the  survivors  and  the  representatives  of  the  deceased 
co-contractor  cannot  be  maintained,'  because  the  survivors  are  to 
be  charged  de  bonis  propriis  and  the  personal  representative  de 
bonis  test  at  oris. ^ 

dd.  General  Rules  of  Interpretation — (ad)  Express  Contracts.  —  Before 
the  above  rules  as  to  joinder  can  be  applied,  it  is  necessary  to 
determine  whether  the  contract  is  joint,  or  several,  or  joint  and 
several.  This  is  a  matter  of  interpretation  and  construction.* 
The  clearly  expressed  intent  is  controlling,  and  the  parties  must 
be  sued  jointly  or  severally  according  as  they  have  bound  them- 
selves jointly,  severally,  or  jointly  and  severally.* 


several.     Bangor  Rank  v.  Treat,  6  Me. 
207,  19  Am.  Dec.  210. 

Where  a  Partnership  Joins  with  an  In- 
dividaal  in  the  execution  of  a  joint 
and  several  obligation,  the  partnership 
may,  for  the  purposes  of  the  suit,  some- 
times be  considered  as  one  person,  and 
all  its  members  may  be  sued  without 
joining  the  other  co-contractors.  Van 
Tine  v.  Crane,  i  Wend.  (N.  Y.)  524. 
See  generally  article  Partnership, /(?j/. 

1.  Grant  v.  Shurter,  i  Wend.  (N.  Y.) 
148;  State  Treasurer  v.  Friott,  24  Vt. 
134;  Enys  V.  Donnithorne,  2  Burr. 
II 90. 

2.  Harwood  v.  Roberts,  5  Me.  441, 
holding,  however,  that  in  such  a  case 
it  is  material  to  allege  the  death  of  the 
other  promisors. 

3.  May  ».  Hanson,  6  Cal.  642;  Eggle- 
ston  V.  Buck,  31  111.  254;  New  Haven, 
etc.,  R.  Co.  V.  Hayden,  119  Mass.  361; 
Colt  V.  Learned,  133  Mass.  409;  Trim- 
mier  v.  Thomson,  10  S.  Car.  164;  State 
Treasurer  v.  Friott,  24  Vt.  134. 

Joinder  of  Defendant  in  IndULvidnal  and 
Representative  Capacity.  — A  joint  and 
several  note  was  given  by  two  persons, 
one  of  whom  died,  and  the  other  was 
appointed  one  of  his  executors.  It  was 
held  that  in  a  suit  on  the  note  the  sur- 
vivor, in  his  individual  capacity,  could 
not  be  joined  with  himself  and  his  co- 
executors.  Morehouse  v.  Ballou,  16 
Barb.  (N.  Y.)  289;  Brown  v.  Babcock, 
3  How.  Pr.  (N.  Y.  Supreme  Ct.)  305. 

4.  May  w.  Hanson,  6  Cal.  642;  Eggle- 
ston  V.  Buck,  31  111.  254;  State  v. 
Banks,  48  Md.  513;  Colt  v.  Learned, 
133  Mass.  409;  New  Haven,  etc.,  R. 
Co.  V.  Hayden,  119  Mass.  361;  Simp- 
son V.  Young,  2   Humph.  (Tenn.)  514; 


Seaman  v.  Slater,  18  Fed.  Rep.  485; 
Kemp  V.  Andrews,  Carth.  171;  Hall  v. 
Huffam,  2  Lev.  228. 

5.  See  generally  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.),  titles  Contracts, 
vol.  7,  p.  88;   Covenants,  vol.  8,  p.  43. 

'  Where  the  Obligation  Is  Joint  the 
liability  is  joint.  Rider  Life  Raft  Co. 
V.  Roach,  97  N.  Y.  378. 

6.  Howe  V.  Handley,  25  Me.  116. 
Evident  Intent  Controls  Express  Words. 

—  "Covenants  are  to  be  construed 
according  to  their  spirit  and  intent,  and 
where,  from  the  subject-matter  of  the 
covenant,  it  is  the  evident  intent  of 
the  parties  that  they  should  be  taken 
distributively,  they  may  be  so  taken, 
although  there  be  no  express  words  of 
severalty."  Ludlow  v.  McCrea,  i 
Wend.  (N.  Y.)  228  \citing  Quackenboss 
V.  Lansing,  6  Johns.  (N.  Y.)49;  Ernst 
V.  Bartle,  i  Johns.  Cas.  (N.  Y.)  319]. 

"  Covenants  may  be  taken  dis- 
tributively, according  to  the  subject- 
matter,  although  there  be  no  express 
words  of  severalty.  The  evident  in- 
tent of  this  covenant  was  that  each  con- 
gregation should  be  separately  liable 
for  what  they  stipulated  to  pay;  and 
that  intent  should  be  carried  into  effect, 
as  far  as  the  terms  will  admit."  Ernst 
V.  Bartle,  i  Johns.  Cas.  (N,  Y.) 
327- 

Two  persons  not  partners,  who  con- 
cur in  giving  an  order  for  one  un- 
divided parcel  of  goods,  are  not  there- 
fore liable  jointly  to  the  seller,  if  upon 
the  whole  of  the  transaction  the  inten- 
tion of  the  parties  appears  to  have  been 
that  the  buyers  should  be  severally 
responsible  for  the  amount  of  their 
respective  interests  in  the  goods.     Gib- 
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The  General  Eule  is  that  several  persons  contracting  together 
with  the  same  party  for  one  and  the  same  act  must  be  sued 
jointly,  and  not  individually  or  separately,  in  the  absence  of  any 
express  words  to  show  that  a  distinct  as  well  as  an  entire  liability 
was  intended  to  be  assumed  by  the  promisors.* 

{bb)  Implied  Contracts.  —  In  actions  upon  an  implied  contract,  sev- 
eral defendants  cannot  be  joined  unless  a  joint  liability  is  proved.* 
Where  an  implied  promise  raised  by  law  imposes  a  liability  on 
two  or  more,  it  is  joint  only,  and  both  or  all  must  be  sued,^  in 


son  V.  Lupton,  9  Bing.  297,  23  E.  C.  L. 
283. 

Where  the  covenant  or  promise  is  so 
framed  that  it  does  not  confer  upon  the 
plaintiff  a  remedy  against  the  contract- 
ors jointly,  but  each  is  only  separately 
responsible  for  his  own  act,  it  is  essen- 
tial to  sue  them  separately;  but  where 
it  appears  upon  the  instrument  that  a 
promise  by  two  contractors  was  in- 
tended to  be  joint,  it  may  be  treated  as 
such  although  the  promise  be  in  terms 
several  only,    i  Chitty  on  Pleadings  50. 

1.  I  Chitty  on  Pleadings  48.  See 
also  Elliott  V.  Bell,  37  W.  Va.  834; 
Adriatic  F.  Ins.  Co.  v.  Treadwell,  108 
U.  S.  361;  Howe  V.  Handley,  25  Me. 
116. 

The  Presumption  of  Law  is  that  when 
two  persons  enter  into  a  contract  to 
perform  certain  work  together  in  con- 
sideration of  a  certain  sum  of  money 
to  be  paid  to  them  jointly,  it  is  'a  joint 
contract.  Noyes  v.  Barnard,  15  U.  S. 
App.  527. 

2.  Baltimore,  etc.,  R.  Co.  v.  Gaulter, 
60  111.  App.  647;  Weathers  v.  Ray,  4 
Dana(Ky.)474;  Robinson  v.  Wareham, 
2  Gray  (Mass.)  315;  Murphy  z/.  Bidwell, 
52  Mich.  487;  Bennett  v.  Dean,  41 
Mich.  472;  Rogers  v.  Heath,  48  Mich. 
583;  Wells  V.  Porter,  7  Wend.  (N.  Y.) 
119;  Martin  v.  Buck,  11  Johns.  (N.  Y.) 
271;  Gleason  v.  Thayer,  24  Barb.  (N. 
Y.)  82;  Payne  v.  Jelleff,  67  Wis.  246. 

Implied  Assumpsits.  —  An  action  of 
assumpsit  on  the  common  counts 
against  several  defendants  for  money 
had  and  received,  etc.,  can  be  main- 
tained only  when  there  was  a  joint  con- 
tract or  the  money  was  jointly  received 
hy  all  the  defendants  or  was  paid  out 
of  a  joint  fund.  Osborne  v.  Harper,  5 
East  225;  Simmons  v.  Spencer,  3  Mc- 
Crary  (U.  S.)48;  Manahan  v.  Gibbons, 
19  Johns.  (N.  Y.)  109,  427;  Doremus  v. 
Selden.  19  Johns.  (N.  Y.)  213;  Smith  v. 
Hicks,  I  Wend.  (N.  Y.)  202;  De  Forest 
V.  Parsons,  2  Hall  (N.  Y.)  130;  Jewett 
V.  Cornforth,  3  Me.  107;  Florence  Sew- 


ing Mach.  Co.  V.  Grover,  etc..  Sewing 
Mach,  Co.,  no  Mass.  70;  Murphy  v. 
Bidwell,  52  Mich.  487. 

Where  two  individuals  assumed  the 
responsibility  of  settling  and  receiving 
a  debt  due  to  another,  and  united  in 
the  settlement,  claiming  to  be  equally 
interested,  and  divided  the  money  re- 
ceived between  them,  they  were  held 
jointly  liable  to  the  true  owner,  though 
it  was  received  by  one  alone.  Weath- 
ers V.  Ray,  4  Dana  (Ky.)  474. 

Persons  do  not  become  jointly  liable 
as  joint  parties  or  contractors  merely 
from  having  received  benefits  from  the 
services  of  another.  Rogers  v.  Heath, 
48  Mich.  583,  wherein  it  was  held  that 
minor  heirs  could  not  be  sued  jointly 
with  the  administrator  for  services  ren- 
dered to  the  estate  by  an  attorney  at 
law. 

Although  the  charges  for  the  hire  of 
horses  on  several  occasions  were  made 
against  two  persons  jointly,  yet,  if 
there  was  in  fact  no  joint  liability,  they 
may  be  held  severally  liable,  in  sep- 
arate actions,  each  for  what  was  fur- 
nished at  his  request.  Payne  v.  Jelleff, 
67  Wis.  246. 

Arbitrators.  —  Arbitrators  may  sue 
the  parties  to  an  arbitration  in  separate 
actions  to  recover  their  fees.  Young 
V.  Starkey,  i  Cal.  426.  See  also  Hin- 
man  v.  Hapgood,  i  Den.  (N.  Y.)  188, 
43  Am.  Dec.  663.  The  action  must  be 
brought  against  the  person  or  persons 
making  the  demand.  Butman  v.  Ab- 
bot, 2  Me.  361.  But  see  Crampton  v. 
Ridley,  20  Q.  B.  Div.  48;  Hoggins  w. 
Gordon,  3  Q.  B.  466,  43  E.  C.  L.  823. 

If  a  Tort  Is  "Waived,  the  joint  tort- 
feasors may  be  sued  jointly  in  as- 
sumpsit. Gilmore  v.  Wilbur,  12  Pick. 
(Mass.)  120,  22  Am.  Dec.  410. 

3.  Elliott  V.  Bell,  37  W.  Va.  834. 

A  Judgment  Against  Two  Persons 
creates  a  joint  obligation,  and  in  an 
action  thereon  both  must  be  joined  as 
defendants,  or  an  excuse,  such  as  death 
of  one  party,  must  be  alleged   for   the 
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the  absence  of  express  words  creating  a  several  liability.* 

(c)  statutory  Changes.  —  The  common-law  rules  as  to  joinder  of 
defendants  have  been  largely  changed  and  modified  by  statute 
in  the  various  states.  Sometimes  these  statutes  relate  only  to 
particular  kinds  of  contracts,  as  bills  and  notes,*  and  sometimes, 
in  addition  to  these  special  statutes,  the  whole  matter  of  joinder 
is  regulated  by  general  statutes,  as  is  the  case  in  all  the  modern 
codes  of  procedure.  The  nature  and  effect  of  both  classes  of 
statutes  are  separately  considered  in  a  succeeding  section  of  this 
article.' 

(3)  In  Actions  Ex  Delicto  —  (a)  Joint  Torts  —  aa.  Statement  and 
Application  of  Rule.  —  Where  a  tortious  breach  of  duty  is  commit- 
ted by  two  or  more  persons,  each  contributing  to  the  injury  as  a 
joint  tortfeasor,  the  plaintiff  may  at  his  election  sue  any  one  of 
them  separately,  or  he  may  sue  all  or  any  number  of  them 
jointly.'* 

nonjoinder.  Hanley  v.  Donoghue,'  59 
Md.  239;  Gage  v.  Sartor,  2  Treadw.  (S. 
Car.)  247. 

Debt  tinder  a  Statute.  —  The  rule  that 
in  an  action /"j:  coniraciu  the  nonjoinder 
of  a  defendant  jointly  liable  is  plead- 
able in  abatement  applies  to  an  action 
of  debt  under  a  statute  to  recover  back 
money  lost  at  play.  Bristovvz/.  James, 
7T.  R.253. 

Stockholders'  Statutory  Liability.  —  In 
a  suit  to  enforce  the  personal  liability 
of  stockholders,  all  stockholders  should 
be  joined,  and  the  stockholders  whose 
liability  is  sought  to  be  enfoiced  have 
the  right  to  insist  on  their  co-stockhold- 
ers being  made  parties.  Umsted  v. 
Buskirk,  17  Ohio  St.  113.  See  gen- 
erally article  Stock  and  Stockhold- 
ers. 

1.  Words  Creating  Several  Liability.  — 
In  Brigden  v.  Cheever,  10  Mass.  450,  it 
was  held  that  a  statute  providing  that 
"  all  the  other  legatees,"  etc.,  "  shall 
refund  their  average  or  proportional 
part,"  where  property  bequeathed  to 
one  should  be  taken  on  execution  for 
the  testator's  debt,  created  a  several 
and  not  a  joint  liability,  and  that  con- 
sequently all  the  legatees  could  not  be 
joined  in  one  action,  but  each  must  be 
sued  severally. 

2.  See  article  Negotiable  Instru- 
ments, vol.  14,  p.  347. 

3.  See  infra,  VI.  Under  Codes  and 
Practice  Acts. 

4.  Alabama.  —  Powell  v.  Thompson, 
80  Ala.  51. 

Arkansas.  —  McGee  v.  Overby,  12 
Ark.  164. 

California.  —  Herron  v.  Hughes,  25 


Cal.  555;  Tompkins  v.  Clay  St.  R.  Co., 
66  Cal.  163;  Dawson  v.  Schloss,  93  Cal. 
199. 

Connecticut.  —  Pratt  v.  Brewster,  52 
Conn.  65. 

Illinois.  —  Olsen  v.  Upsahl,  69  111. 
273;  Johnson  v.  Cunningham.  56  111. 
App.  593;  Fisher  v.  Cook,  23  111.  App. 
621;  Callaghan  v.  Myers,  89  111.  566; 
Wabash,  etc.,  R.  Co.  v.  Shacklet,  105 
111.  364,  44  Am.  Rep.  791;  Winslow  v. 
Newlan,  45  111.  145;  Union  R.,  etc., 
Co.  V.  Shacklet,  119  111.  232. 

Indiana.  —  Poulk  v.  Slocum,  3 
Blackf.  (Ind.)  421;  Fleming  v.  Mc- 
Donald, 50  Ind.  278. 

Iowa.  —  Vary  v.  Burlington,  etc.,  R. 
Co.,  42  Iowa  246. 

Kansas.  —  Westbrook  v.  Mize,  35 
Kan.  299. 

Kentucky.  —  Swigert  v.  Graham,  7  B. 
Mon.  (Ky.)  661 ;  Buckles  v.  Lambert,  4 
Mete.  (Ky.)  330;  Hill  v.  Harris,  4  Bush 
(Ky.)450. 

Louisiana.  —  Byrne  v.  Riddell,  3  La. 
Ann.  670. 

Massachusetts.  —  VViihington  v.  Eve- 
leth,  7  Pick.  (Mass  )  106;  Patten  v.  Gur- 
ney,  17  Mass.  182,  9  Am.  Dec.  141; 
Case  z/.  Minot,  158  Mass.  577;  Hawkes- 
worth  V.  Thompson,  98  Mass.  77;  Bry- 
ant :•.  Bigelow  Carpet  Co.,  131  Mass. 
503;  Churchill  v.  Holt,  127  Mass.  165; 
Stone  V.  Dickinson,  5  Allen  (Mass.) 
29;  Lyman  v.  Hampshire  County,  140 
Mass.  311;  Milford  v.  Holbrook,  9 
Allen  (Mass.)  17,  85  Am.  Dec.  735. 

Nevada.  —  Mandlebaum  v.  Russell, 
4  Nev.  551. 

New  Hampshire.  —  Page  v.  Parker, 
40  N.  H.  47. 
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Independent  Acts  Causing  Joint  Injury.  —  Several  persons  acting  inde- 
pendently but  causing  together  a  single  injury  are  joint  tortfeasors 


New  Jersey.  —  Brokaw  v.  New  Jer- 
sey R.,  etc.,  Co.,  32  N.  J.  L.  328; 
Jenne  v.  Sutton,  43  N.  J.  L.  257,  39 
Am.  Rep.  578. 

New  York.  —  Jarvis  v.  Blennerhas- 
set,  18  Wend.  (N.  Y.)  627;  Orange 
Bank  v.  Brown,  3  Wend.  (N.  Y.)  158; 
Low  V.  Mumford,  14  Johns.  (N.  Y.)  426; 
Colegrove  v.  New  York,  etc.,  R.  Co.,  6 
Duer  (N.  Y.)  382,  20  N.  Y.  492;  Bishop 
V.  Ely,  9  Johns.  (N.  Y.)  294;  Masterson 
V.  New  York  Cent.,  etc.,  R.  Co.,  84  N. 
Y.  256,  3  Am.  &  Eng.  R.  Cas.  408; 
Chipman  v.  Palmer,  9  Hun(N.  Y.)  517, 
77  N.  Y.  54;  PoUett  V.  Long,  56  N.  Y. 
205;  Thomas  v.  Rumsey,  6  Johns.  (N. 
Y.)  26;  Creed  v.  Hartmann,  29  N.  Y. 
591,  86  Am.  Dec.  341;  Guille  v.  Swan, 
19  Johns.  (N.  Y.)  381 ;  Williams  v.  Shel- 
don, 10  Wend.  (N.  Y.)  654;  Slater  v. 
Mersereau,  64  N.  Y.  138;  Kain  v. 
Smith,  80  N.  Y.  468. 

North  Carolina.  —  Graham  v.  Hous- 
ton, 4  Dev.  L.  (N.  Car.)  232. 

Pennsylvania.  —  Huddleston  v.  West 
Bellevue,  in  Pa.  St.  no;  Klauder  v. 
McGrath,  35  Pa.  St.  128,  78  Am.  Dec. 
329;  North  Pennsylvania  R.  Co.  v. 
Mahoney,  57  Pa.  St.  187;  Little  Schuyl- 
kill Nav.,  etc.,  Co.  v.  Richards,  57  Pa. 
St.  148. 

Texas.  —  Mexican  Nat.  Constr.  Co. 
V.  Meddlegge,  75  Tex.  634;  Interna- 
tional, etc.,  R.  Co.  V.  Foltz,  3  Tex. 
Civ.  App.  644. 

Vermont.  —  Harris  v.  Huntington,  2 
Tyler  (Vt.)  129,  4  Am.  Dec.  728;  Brown 
V.  Fairhaven,  47  Vt.  386;  Peckham  v. 
Burlington,  Brayt.  (Vt.)  134. 

Virginia.  — McMuUin  v.  Church,  82 
Va.  501. 

Wisconsin.  —  Lull  v.  Fox,  etc.,  Imp. 
Co.,  19  Wis.  102;  Weisenberg  v.  Win- 
neconne.  56  Wis.  667, 

United  States.  —  Gudger  v.  Western 
North  Carolina  R.  Co.,  21  Fed.  Rep. 
81;  Simmons  v.  Spencer,  3  McCrary 
(U.  S.)  48;  Smith  V.  Colorado  F.  Ins. 
Co.,  14  Fed  Rep.  399;  Sessions  v. 
Johnson,  95  U.  S.  347. 

England.  —  Mitchell  v.  Tarbutt,  5  T. 
R.  649;  Bristow  v.  James,  7  T.  R.  255; 
Davey  t'.Chamberlain,4  Esp.  N.  P.  229. 

The  act  of  each  of  several  joint 
wrongdoers  is  regarded  as  the  act  of 
all,  and  the  acts  of  all  in  consumma- 
tion of  a  common  purpose  are  regarded 
as  the  acts  of  each.  Powell  v.  Thomp- 
son, 80  Ala.  55. 


Distinction  Based  on  Form  of  Action.  — 
"  I  agree  to  the  distinction  taken  be- 
tween actions  of  tort  and  contract;  that 
in  the  former  the  parties  may  be  sepa- 
rately sued,  but  that  in  the  latter  all 
must  be  joined  if  the  defendant  plead 
in  abatement.  This  is  an  action 
founded  on  a  contract  raised  by  the 
act  of  Parliament,  and  is  not  distin- 
guishable from  other  actions  of  con- 
tract." Per  Lord  Kenyon,  in  Bristow 
p.  James,  7  T.  R.  253. 

If  A  receives  money  to  the  use  of  B, 
and  turns  it  over  to  C,  B  cannot  main- 
tain a  joint  action  against  A  and  C  for 
money  had  and  received,  for  the  reason 
that  they  did  not  jointly  receive  the 
money.  If  the  form  of  the  action  were 
trover,  the  same  objection  would  not 
apply.  Simmons  v.  Spencer,  3  Mc- 
Crary (U.  S.)  48. 

Joinder  of  Counts.  —  In  an  action 
against  several  joint  tortfeasors,  counts 
against  two  or  more  cannot  be  joined 
in  the  same  declaration  with  counts 
against  each  person  severally.  Mc- 
MuUin V.  Church,  82  Va.  501. 

Flea  of  Nonjoinder  Fresents  Immaterial 
Issue.  —  A  was  injured  by  an  elevator. 
He  sued  B,  who  pleaded  in  abatement 
that  B  and  C  owned  the  building 
jointly,  and  jointly  employed  the  serv- 
ant running  the  elevator.  It  was  held 
that  the  plea  presented  an  immaterial 
issue,  because  joint  tortfeasors  are 
liable  severally.  Fisher  v.  Cook,  23 
111.  App.  621. 

Frincipal  and  Surety.  —  In  an  action 
for  damages  for  a  wrongful  attach- 
ment, the  plaintiff  may  join  as  defend- 
ants the  plaintiff  in  the  attachment  and 
the  sureties  on  the  attachment  bond. 
Tyneberg  v.  Cohen,  76  Tex.  409. 

When  sureties  on  a  replevin  bond 
connive  with  their  principal  to  waste 
and  convert  the  property  to  be  re- 
plevied, they  may  be  jointly  sued  for 
the  tort.  Powell  v.  Thompson,  80 
Ala.  51. 

Landlord  and  Tenant.  —  In  an  action 
against  a  landlord  for  injuries  caused 
by  failure  to  repair,  the  tenant  need 
not  be  joined,  though  both  may  be 
liable.  Milford  v.  Holbrook,  9  Allen 
(Mass.)  17,  85  Am.  Dec.  735. 

A  Sheriffand  an  Execution  Creditor  may 
be  jointly  sued  for  damages  for  an  un- 
lawful levy.  Elder  7'.  Frevert,  18  Nev. 
446. 
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within  the  rule,  and  may  be  sued  either  jointly  or  severally.*  In 
other  words,  it  is  not  always  essential  that  defendants  shall 
have  acted  in  concert  in  order  to  render  them  liable  as  joint  tort- 
feasors.* 

Breach  of  Joint  Duty.  —  Wherever  a  duty  is  owing  by  several  and  a 
breach  occurs,  though  by  the  act  of  one  alone,  all  the  persons 
owing  the  duty  are  liable  to  be  sued  either  jointly  or  severally.' 


ftui  Tarn  Actions.  —  Persons  jointly 
taking  fish,  contrary  to  a  statute,  are 
liable  separately  and  jointly  in  an  ac- 
tion qui  tam.  Burnham  -•.  Webster,  5 
Mass.  266. 

1.  Hillman  z/.  Newington,  57  Cal.  56; 
Newman  v.  Fowler,  37  N.  J.  L.  89; 
Simmons  v,  Spencer,  3  McCrary  (U. 
S.)  48.  See  also  Simpson  v.  Seavey,  8 
Me.  138;  Russell  v.  Tomlinson,  2 
Conn.  206;  Van  Steenburgh  v.  Tobias, 
17  Wend.  (N.  Y.)  562. 

Concurrent  Negligence.  —  If  an  injury 
is  caused  by  the  combined  and  concur- 
rent acts  of  negligence  of  two  or  more 
persons,  a  separate  and  a  joint  liability 
arises,  and  the  person  injured  may  at 
his  option  sue  one  or  more  or  all. 

Iowa.  —  Vary  v.  Burlington,  etc.,  R. 
Co.,  42  Iowa  246. 

Louisiana.  —  Cline  v.  Crescent  City 
R.  Co.,  41  La.  Ann.  1031. 

Massachusetts.  —  Bryant  v.  Bigelow 
Carpet  Co.,  131  Mass.  503;  Churchill 
V.  Holt,  127  Mass.  165;  Stone  v.  Dick- 
inson, 5  Allen  (Mass.)  29;  Hawkes- 
worth  V.  Thompson,  98  Mass.  77; 
Lyman  v.  Hampshire  County,  140 
Mass.  311. 

New  Tersey. — Matthews  v.  Delaware, 
etc.,  R"  Co.,  56 N.  J.  L.  34. 

New  York.  —  Colegrove  v.  New  York, 
etc.,  R.  Co.,  6  Duer  (N.  Y.)  382,  20  N. 
Y.  492;  Slater  v.  Mersereau,  64  N.  Y. 
147;  Arctic  F.  Ins.  Co.  v.  Austin,  3 
Hun  (N.  Y.)  197;  Chipman  v.  Palmer, 
9  Hun  (N.  Y.)  517,  77  N.  Y.  54;  Pollett 
V.  Long,  56  N.  Y.  205;  Masterson  v. 
New  York  Cent.,  etc.,  R.  Co.,  84  N.  Y. 
256,  3  Am.  &  Eng.  R.  Cas.  408. 

Ohio.  —  Boyd  v.  Watt,  27  Ohio  St. 
268. 

Pennsylvania.  —  Boyd  v.  Philadel- 
phia Ins.  Patrol,  113  Pa.  St.  269;  Klau- 
der  V.  McGrath,  35  Pa.  St.  128. 

Vermont.  —  Peckham  v.  Burlington, 
Brayt.  (Vt.)  134. 

Wisconsin.  —  Lull  v.  Fox,  etc..  Imp. 
Co.,  19  Wis.  102. 

Compare  Bronk  v.  New  York,  etc.,  R. 
Co.,  5  Daly  (N.  Y.)  454- 

An  employee  may  sue  his  employer 


and  the  owner  of  the  premises  jointly 
when  injured  in  consequence  of  the 
owner's  failing  to  provide  a  safe  struc- 
ture and  the  employer's  ordering  him 
into  a  place  of  danger,  knowing  it  to  be 
dangerous,  the  owner  and  the  employer 
being  co-operators  in  the  work.  Con- 
solidated Ice  Mach.  Co.  v.  Kiefer,  26 
111.  App.  466. 

2.  Newman  v.  Fowler,  37  N.  J.  L. 
8g.  Compare  Miller  v.  Highland  Ditch 
Co.,  87  Cal.  430. 

When  Concert  in  Action  Necessary  and 
When  Not.  —  Where  A  is  entitled  not  to 
all,  but  to  a  certain  specific  amount,  of 
the  water  in  a  stream,  and  several  par- 
ties severally  divert  water  from  the 
stream,  so  as  to  diminish  the  flow  avail- 
able to  A,  he  may  join  all  said  parties 
as  defendants  in  an  action  for  dam- 
ages, because,  although  they  did  not 
act  jointly  or  in  concert,  it  is  evident 
that  only  by  their  united  action  could 
A  be  wronged.  But  it  would  be  other- 
wise if  A  were  entitled  to  all  the  water 
in  the  stream.  Hillman  v.  Newington, 
57  Cal.  56. 

3.  Bishop  V.  Ely,  9  Johns.  (N.  Y.) 
294;  Hav/kesworth  v.  Thompson,  98 
Mass.  77;  Klauder  v.  McGralh,  35  Pa. 
St.  128,  78  Am.  Dec.  329;  Peckham  v. 
Burlington,  Brayt.  (Vt.)  134;  Craker  v. 
Chicago,  etc.,  R.  Co.,  36  Wis.  657; 
Schaefer  v.  Osterbrink,  67  Wis.  495; 
Ferguson  v.  Kinnoull,  9  CI.  &  F.  251; 
Davey  v.  Chamberlain,  4  Esp.  N.  P. 
229. 

Servant  in  Emplosrment  of  Two  Masters. 
—  A  switchman  who  is  in  the  employ 
of  two  railway  companies  at  a  point 
where  they  use  a  common  track,  both 
contributing  to  pay  his  wages,  may, 
on  being  injured  by  a  defect  in  the 
road,  while  thus  employed,  sue  either 
or  both  companies.  Vary  v.  Burling- 
ton, etc.,  R.  Co.,  42  Iowa  246. 

Bridge  Between  Two  Cities.  —  Two 
municipal  corporations  owning  a  bridge 
uniting  their  territories,  which  both 
towns  are  under  an  obligation  to  main- 
tain, may  be  sued  jointly  or  severally 
for  an  injury  caused  by  the  negligent 
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bb.  Exception  as  to  Joint  Owners  of  Land.  —  Where  one  only  of  the 
several  joint  tenants  or  tenants  in  common  of  land  is  sued  for  an 
injury  arising  from  the  state  of  their  common  land,  a  nonjoinder 
of  the  other  cotenants  may  be  pleaded  in  abatement.*  This  rule 
applies  to  partners  as  well  as  to  persoils  who  are  not  partners,  and 
constitutes  an  exception  to  the  general  rule  that  joint  tortfeasors 
may  be  sued  either  jointly  or  severally.* 

cc.  Joinder  of  Master  and  Servant  or  Principal  and  Agent.  —  Where 
a  master  or  principal  is  liable  for  the  tortious  negligence  of  his 
servant  or  agent,  it  has  been  held  that  they  may  be  both  sued 
jointly  in   one  action ; '    but   this  proposition   is  not  free  from 


construction  or  management  of  it. 
Peq,kham  v.  Burlington,  Brayt.  (Vt.) 
134;  Weisenberg  v.  Winneconne,  56 
Wis.  667;  Lyman  v.  Hampshire  County, 
140  Mass.  311;  Brown  v.  Fairhaven,  47 
Vt.  386.  See  also  Walsh  v.  New  York, 
etc.    Bridge,  96  N.  Y.  427. 

Party  Walls.  —  A  joint  action  may  be 
maintained  against  two  parties  for  in- 
juries caused  by  the  fall  of  a  party 
wall  which  both  were  bound  to  main- 
tain secure.  Klauder  v.  McGrath,  35 
Pa.  St.  128. 

Parties  Jointly  Interested  in  a  Carriage 
causing  damage  are  liable  in  a  joint 
action  notwithstanding  a  private  ar- 
rangement between  them  that  one 
should  manage  for  one  section  of  the 
road  and  the  other  for  another.  Waland 
V.  Elkins,  i  Stark.  272,  2  E.  C.  L.  109; 
Fromont  v.  Coupland,  2  Bing.  170,  9  E. 
C.  L.  366;  Moreton  v.  Hardern,  4  B.  & 
C.  223,  10  E.  C.  L.  316. 

So  where  A  and  B  each  furnished  a 
horse  and  C  a  carriage,  all  three  were 
liable  for  an  injury  caused  by  the 
negligent  management  of  the  team. 
Bishop  V.  Ely,  9  Johns.  (N.  Y.)  294; 
Davey  v.  Chamberlain,  4  Esp.  N.  P. 
229. 

Joinder  of  Partners.  —  Where  a  mem- 
ber of  a  firm  of  attorneys  con  verts  to  his 
own  use  money  collected  for  a  client, 
he  is  liable  in  tort,  and  in  the  action 
against  him  his  partner  need  not  be 
joined.  Pratt  v.  Brewster,  52  Conn. 
65.    See  generally  article  Partnership. 

1.  Torts  Relating  to  Seal  Property.  — 
In  Low  V.  Mumford,  14  Johns.  (N.  Y.) 
426,  the  court  held  that  while,  as  a 
general  rule,  in  actions  in  form  ex 
delicto  for  a  tort  committed  by  several, 
the  plaintiff  may  sue  any  of  them,  and 
the  nonjoinder  of  the  others  cannot  be 
pleaded  in  abatement,  yet  where  the 
action  relates  to  real  property,  if  it  is 
8uch  as  to  draw  in  question  of  title,  all 


those  jointly  concerned  should  be 
joined,  e.g.,  in  an  action  on  the  case 
against  joint  owners  of  land  for  dam- 
ages arising  from  their  neglect  to  per- 
form a  duty  resulting  from  their  own- 
ership; but  where  the  acts  complained 
of  consist  in  malfeasance,  such  as  the 
erection  of  a  nuisance  on  the  land, 
their  title  cannot  come  in  question, 
and  they  are  severally  liable  under  the 
joint  rule.  The  court  cited  Mitchell  v. 
Tarbutt,  5  T.  R.  649,  wherein  Kenyon. 
C.  J.,  recognized  this  distinction,  and 
also  a  case  from  the  Year  Books,  7 
Hen.  IV.,  8.  to  the  effect  that  under 
such  circumstances  a  plea  in  abate- 
ment would  lie  for  the  nonjoinder. 
See  also  Sumner  v.  Tileston,  4  Pick. 
(Mass.)  308,  wherein,  in  an  action  on 
the  case  against  three  for  erecting  a 
dam  by  means  whereof  the  plaintiff's 
mills  were  obstructed,  two  of  the  de- 
fendants pleaded  in  abatement  the 
death  of  the  third  pending  the  suit. 
The  plea  was  held  bad  for  that  it  did 
not  appear  by  the  pleadings  that  the 
defendants  were  charged  by  reason  of 
their  holding  real  estate  as  joint  ten- 
ants or  tenants  in  common. 

"  There  is  also  a  distinction  between 
personal  actions  of  tort,  and  such  ac- 
tions when  they  concern  real  property. 
Therefore  if  one  tenant  in  common 
only  be  sued  in  trespass,  trover,  or 
case,  for  anything  respecting  the  land 
held  in  common,  he  may  plead  the 
tenancy  in  common  in  abatement." 
Cabell  V.  Vaughan,  i  Saund.  291,  e. 
[citing  7  H.  5,  8,  b,  per  Skrene;  Bro. 
Action  sur  le  Case  32;  Jointenancie,  12 
Clift.  Ent.  7,  pi.  16;  12  Clift.  Ent.  23, 
pi.  60;  Lib.  Plac.  2.  pi.  II;  Com.  Dig., 
Abatement  (F.  6);  Mitchell  v.  Tarbutt, 
5  T.  R.  651]. 

2.  Dicey  on  Parties  438;  i  Lindley 
on  Partnership  485. 

3,  Wright  V.  Compton,  53  Ind.  337; 
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doubt,  and  there  is  much  good  authority  to  the  contrary.'  At 
all  events,  it  seems  that  a  joint  action  can  be  maintained  only 
where  the  injury  is  due  to  negligence,  and  if  the  injury  is  wilful 
on  the  part  of  the  servant  there  is  no  joint  liability.*  It  is  clear, 
however,  that  if  the  master  commands  a  wilful  trespass  by  the 
servant,  both  are  liable  as  joint  tortfeasors,  and  may  be  sued 
either  jointly  or  severally.*  In  all  cases  where  the  master  or 
principal  is  liable  for  the  negligence  of  his  servant  or  agent,  both 
the  master  or  principal  and  the  servant  or  agent  may  be  sued  in 
separate  actions.* 


Hoye  V.  Raymond,  25  Kan.  665; 
Phelps  V.  Wait,  30  N.  Y.  78;  Wright  v. 
Wilcox,  19  Wend.  (N.  Y.)  343;  Mont- 
fort  V.  Hughes,  3  E.  D.  Smith  (N.  Y.) 
591;  Suydam  v.  Moore,  8  Barb.  (N.  Y.) 
358;  Wilkins  v.  Ferrell,  10  Tex.  Civ. 
App.  231;  Schaefer  v.  Otserbrink,  67 
Wis.  495;  Mitchil  v.  Alestree,  2  Lev. 
172,  I  Vent.  295;  Steel  v.  Lester,  3  C. 
P.  Div.  121;  Moreton  v.  Hardern,  4  B. 
&  C.  223,  10  E.  C.  L.  316.  See  also 
Hewett  V.  Swift,  3  All,en  (Mass.)  420,  i 
Am.  L.  Reg.  N.  S.  505. 

Trover  and  Conversion.  —  A  principal 
may  be  sued  jointly  with  his  agent  for 
a  conversion  by  the  act  of  the  agent. 
Shearer  v.  Evans,  89  Ind.  400. 

1.  Bailey  v.  Bussing,  37  Conn.  351; 
Campbell  v.  Portland  Sugar  Co.,  62 
Me.  552,  16  Am.  Rep.  503;  Campbell 
V.  Phelps,  I  Pick.  (Mass.)  62;  Parsons 
V.  Winchell,  5  Cush.  (Mass.)  592; 
Mulchey  v.  Methodist  Religious  Soc, 
125  Mass.  487;  Banfield  v.  Whipple,  10 
Allen  (Mass.)  27,  87  Am.  Dec.  618. 
But  see  Hewett  v.  Swift,  3  Allen 
(Mass.)  420,  I  Am.  L.  Reg.  N.  S.  505; 
Page  V.  Parker,  40  N.  H  47,  holding 
that  case  for  deceit  in  the  nature  of  a 
conspiracy  cannot  be  sustained  against 
a  principal  and  his  agent  jointly  for  the 
unauthorized  fraudulent  acts  and  rep- 
resentations of  the  agent  alone. 

In  Campbell  v.  Portland  Sugar  Co., 
62  Me.  552,  16  Am.  Rep.  503,  it  was 
held  that  principals  and  agents  were 
equally  responsible  for  the  negligence 
of  the  agent,  the  principal  by  virtue  of 
the  doctrine  of  respondeat  superior,  the 
agents  because  of  their  personal  negli- 
gence; but  that  they  could  not  be  held 
jointly  liable  in  the  same  suit,  though 
both  were  responsible  in  several 
suits. 

Season  for  Etile.  —  One  reason  as- 
signed for  not  permitting  a  joinder  in 
cases  of  this  sort  is  that  it  would  deprive 
the  master  of  his  right  of  action  over 
against  the  servant,  as  there  is  no  right 


of  contribution  or  indemnity  as  between 
wrongdoers.  See  i  Thompson  on  Neg- 
ligence 891 ;  Campbell  v.  Portland 
Sugar  Co.,  62  Me.  552,  16  Am.  Rep. 
503;  Parsons  v.  Winchell.  5  Cush. 
(Mass.)  592.  But  compare  Bailey  v. 
Bussing,  37  Conn.  351. 

Case  Not  Within  Sole.  —  In  Banfield 
V.  Whipple,  10  Allen  (Mass.)  27,  87 
Am.  Dec.  618,  it  was  held  that  the 
rule  that  a  master  and  servant  cannot 
be  sued  jointly,  though  both  are  liable, 
did  not  apply  to  the  case  of  a  horse 
hired  by  one  person,  intrusted  by  him 
to  another,  and  injured  by  the  immod- 
erate driving  of  the  second  in  the  pres- 
ence and  with  the  assistance  of  the 
first. 

2.  This  may  be  either  because  there 
is  no  liability  whatever  upon  the  part 
of  the  master  in  the  case  of  a  wilful 
wrong,  or  because  the  form  of  action 
against  the  servant  in  such  a  case  is 
trespass,  while  that  against  the  master 
is  case.  See  Moreton  v.  Hardern,  4  B. 
&  C.  223,  10  E.  C.  L.  316;  Campbell  v. 
Portland  Sugar  Co.,  62  Me.  562,  16  Am. 
Rep.  503;  Wright  v.  Wilcox,  19  Wend. 
(N.  Y.)  343.  Under  modern  codes 
aL-olishing  for:ns  of  action,  this  last 
objection  could  not  arise. 

3.  Moore  v.  Fitchburg  R.  Corp.,  4 
Gray  (Mass.)  465;  Mulchey  v.  Method- 
ist Religious  Soc,  125  Mass.  490;  Par- 
sons V.  Winchell,  5  Cush.  (Mass.)  592; 
Hewett  V.  Swift,  3  Allen  (Mass.)  420; 
Holmes  :;•.  Wakefield,  12  Allen  (Mass.) 
580;  Campbell  v.  Phelps,  i  Pick. 
(Mass.)  62;  Brokaw  v.  New  Jersey  R., 
etc.,  Co.,  32  N.  J.  L.  328;  Priest  v. 
Hudson  River  R.  Co.,  40  How.  Pr.  (N. 
Y.  Super.  Ct.)  456;  Whitamore  v. 
Waterhouse.  4  C.  &  P.  383,  19  E.  C.  L. 
432. 

4.  Priest  v.  Hudson  River  R.  Co.,  40 
How.  Pr.  (N.  Y.  Super.  Ct.)  456:  Wil- 
kins V.  Ferrell,  10  Tex.  Civ.  App.  231. 
And  see  generally  the  cases  cited  supra 
in  this  section. 


15  Encyc.  PI.  &  Pr.— 36 
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dd.  Death  of  One  Joint  Tortfeasor.  —  Upon  the  death  of  one  joint 
tortfeasor,  if  the  action  survives,  the  survivors  and  the  represent- 
atives of  the  deceased  may  each  be  sued  separately,*  or  the  sur- 
vivors, if  more  than  one,  may  be  sued  jointly.*'*  But  the  repre- 
sentative of  the  deceased  and  a  survivor  cannot  be  sued  jointly, 
because  one  is  to  be  charged  de  bonis  testatoris  and  the  other 
de  bonis  propr its. ^ 

(b)  Several  and  Distinct  Torts.  —  Persons  who  act  severally  and  inde- 
pendently, each  causing  a  separate  and  distinct  injury,  cannot  be 
sued  jointly,'*  even  though  the  injuries  may  have  been  precisely 
similar  in  character  and  inflicted  at  the  same  time.*  A  joint  tort 
is  essential  to  the  maintenance  of  a  joint  action.®     For  separate 


1.  Johnson  v.  Cunningham,  56  111. 
App.  593;  Dicey  on  Parties,  Rule  100, 
p.  439. 

2.  This  results  from  the  general  rule 
that  all  or  any  number  of  joint  tort- 
feasors may  be  sued  at  the  plaintiff's 
obtion.  See  supra,  aa.  Statement  and 
Application  of  Rule. 

3.  Johnson  v.  Cunningham,  56  111. 
App.  593;  Union  Bank  v.  Mott,  27  N. 
Y.  633.  See  also  Lodge  v.  Burton,  3 
N.  J.  L.  120,  holding  that  personal  rep- 
resentatives and  guardians  cannot  be 
joined  as  defendants  in  an  action  of 
tort.  Compare  the  rule  here  stated  with 
the  rule  as  to  defendants  in  actions 
upon  joint  and  several  contracts, 
supra,  IV.  3.  b.  (2)  (J))  cc.  Joint  and  Sev- 
eral Contracts . 

4.  Powell  V.  Thompson,  80  Ala.  51 ; 
Larkins  v.  Eckwurzel,  42  Ala.  322,  94 
Am.  Dec.  651;  Miller  v.  Highland 
Ditch  Co.,  87  Cal.  430;  Blaisdell  v. 
Stephens,  14  Nev.  17;  Sherman  v. 
Rothschild,  14  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  328;  Franklin  F.  Ins.  Co. 
V.  Jenkins,  3  Wend.  (N.  Y.)  130;  Mexi- 
can Nat.  Constr.  Co.  v.  Meddlegge,  75 
Tex.  634. 

Wrong  Begun  by  One  and  Continued  by 
Another.  —  Where  A  made  an  excava- 
tion on  his  own  land  adjoining  B's 
land,  which  was  injured  thereby,  and 
subsequently  C  purchased  A's  land 
and  continued  work  on  the  excavation, 
B  cannot  sue  A  and  C  jointly,  even 
though  he  allege  that  C  ratified  A's 
acts.  Mexican  Nat.  Constr.  Co.  v. 
Meddlegge,  75  Tex.  634. 

6.  Miller  v.  Highland  Ditch  Co.,  87 
Cal.'  430;  Williams  v.  Sheldon,  10 
Wend.  (N.  Y.)  654;  Blaisdell  v.  Ste- 
phens, 14  Nev.  17. 

Injuries  by  Animals.  —  Two  or  more 
persons  owning  animals  severally  are 
not  jointly  liable   for  acts  of  mischief 


done  by  such  animals  jointly.  Russell 
V,  Tomlinson,  2  Conn.  206;  Denny  v. 
Correll,  9  Ind.  72;  Cogswell  v.  Mur- 
phy, 46  Iowa  44;  Dyer  v.  Hutchins,  87 
Tenn.  198;  Van  Steenburgh  v.  Tobias, 
17  Wend.  (N.  Y.)  562.  But  where  two 
or  more  persons  owning  animals  sev- 
erally keep  them  in  common  upon  the 
premises  owned  by  them  jointly  and 
under  the  joint  control  of  all  the  own- 
ers, they  are  jointly  liable  for  injury 
done  by  such  animals  jointly.  Ozburn 
V.  Adams,  70  111.  291;  Jack  v.  Hudnall, 
25  Ohio  St.  255. 

Slander  and  Libel.  —  Slander  is  re- 
garded as  necessarily  a  several  tort, 
although  the  words  be  pronounced  by 
two  or  more  persons  simultaneously. 
Simpson  v.  Seavey,  8  Me.  144;  McMul- 
lin  V.  Church,  82  Va.  501;  Chamberlain 
V.  White,  Cro.  Jac.  647,  cited  in  2  Saund. 
117,  b,  note  2;*i  Chitty  Plead.  74.  See 
also  article  Libel  and  Slander,  vol. 
13,  p.  26.  But  an  action  for  a  libel  will 
lie  against  two  or  more  if  it  be  the 
joint  act  of  all.  Thomas  v.  Rumsey, 
6  Johns.  (N.  Y.)  26;  Harris  v.  Hunting- 
ton, 2  Tyler  (Vt.)   129,  4  Am.  Dec.  728. 

6.  Powell  V.  Thompson,  80  Ala.  51; 
Keyes  v.  Little  York  Gold  Washing, 
etc.,  Co.,  53  Cal.  724.  See  also  Hud- 
dleston  v.  West  Bellevue,  iii  Pa.  St. 
no. 

"If  an  actr'on  at  law  be  brought 
against  two  or  more  persons,  it  must 
appear  from  the  declaration  that  the 
contract  or  tort  upon  which  it  is 
brought  is  a  joint  contract  or  a  joint 
tort."  Langhorne  v.  Richmond  R. 
Co.,  91  Va.  369. 

Several  Torts  —  Illuctrations.  —  Where 
two  persons  are  engaged  in  the  accom- 
plishment of  a  common  purpose,  and 
through  the  sole  negligence  of  one 
an  injury  is  caused,  the  person  actu- 
ally causing  the  inj  jry  is  alone  liable. 
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and  distinct  wrongs  in  no  wise  connected  by  the  ligament  of  a 
common  purpose,  actual  or  implied  by  law,  the  wrongdoers  are 
liable  only  in  separate  actions,  and  not  jointly  in  the  same  action.* 
(c)  Tort  Founded  on  Contract.  —  In  an  action  for  a  tcrt  arising  out 
of  a  contract  the  principle  running  through  all  the  cases  seems  to 
be  that  where  the  action  is  maintainable  for  the  tort  simply, 
without  reference  to  any  contract  between  the  parties,  the  action 
is  one  of  tort  purely,  although  the  existence  of  a  contract  may 
have  been  the  occasion  or  furnished  the  opportunity  for  commit- 
ting the  tort,  and  accordingly  the  tortfeasors  may  be  sued  either 


Boyd   V.  Philadelphia  Ins.  Patrol,   113 
Pa.  St.  269. 

If  one  of  two  tenants  in  common  of 
a  mill  uses  it  to  the  nuisance  of  a 
stranger,  the  other  owner,  not  actually 
participating  in  the  wrong,  is  not  lia- 
ble. Thus  where  four  owned  a  saw- 
mill, in  the  body  of  which  three  of 
them  erected  a  lath  mill  for  their  sepa- 
rate use,  the  rubbish  thrown  from  " 
which  obstructed  the  mills  below,  it 
was  held,  in  an  action  of  the  case 
against  all  the  owners  of  the  sawmill 
for  this  injury,  that  the  fourth  owner, 
having  no  interest  in  the  lath  mill,  was 
not  liable.  Simpson  v.  Seavey,  8  Me. 
138. 

Trover  and  Conversion.  —  Where  a 
vendee  purchases  goods  bona  fide  and 
ignorant  of  a  wrengful  conversion  by 
his  vendor,  the  owner  cannot  sue  the 
vendor  and  vendee  jointly  for  the  tort. 
Larkins  v.  Eckwurzel,  42  Ala.  322,  94 
Am.  Dec.  651.  But  a  joint  suit  may 
be  maintained  when  each  successive 
vendee  purchases  with  notice  of  the 
fraudulent  conversion.  Robertson  v. 
Hunt,  77  Tex.  321. 

See  generally  as  to  joinder  of  defend- 
ants in  trover  for  a  conversion.  Forbes 
V.  Marsh,  15  Conn.  384;  Pratt  v.  Brew- 
ster, 52  Conn.  65;  White  v.  Demary,  2 
N.  H.  546;  Wehle  v.  Butler,  12  Abb. 
Pr.  N.  S.  (N.  Y.  Super.  Ct.)  139; 
Cooper  V.  Blair,  14  Oregon  255;  Rob- 
ertson V.  Hunt,  77  Tex.  321;  Simmons 
V.  Spencer,  3  McCrary  (U.  S.)  48;  NicoU 
V.  Glennie,  i  M.  &  S.  588. 

Consolidation  of  Corporations  —  Effect. 
—  The  corporation  which  commits  a 
tort,  and  a  consolidated  corporation 
into  which  the  former  is  subsequently 
merged,  are  each  liable  for  the  tort, 
but  they  cannot  be  sued  jointly. 
Langhorne  v.  Richmond  R.  Co..  91  Va. 
369. 

1.  Powell  V.  Thompson,  80  Ala.  51; 
Herron  v.  Hughes,  25  Cal.  555. 


Effect  of  Concert  in  Action.  —  It  is  not 
always  true  that  where  two  persons  are 
associated  and  acting  together  they  are 
equally  liable;  both  must  have  been 
negligent,  or  one  must  have  been  the 
master  or  principal  of  the  other,  or 
they  must  have  owed  a  joint  duty  which 
was  broken  by  one.  Thus  A  and  B, 
employees  of  the  fire  patrol,  went  with 
a  horse  and  wagon  to  remove  some 
tarpaulins,  used  by  the  company  at  a 
fire,  from  the  fourth  story  of  a  build- 
ing. A  was  the  driver,  and  remained 
with  his  horse  on  the  street  while  B 
went  into  the  building  and  threw  the 
tarpaulins  out  of  the  window.  A 
warned  pedestrians  passing  on  the 
pavement  of  the  danger.  One  of  the 
tarpaulins  struck  a  pedestrian  as  he 
was  passing,  and  so  injured  him  that 
he  died.  In  an  action  to  recover  dam- 
ages for  this  negligence,  brought  by 
the  decedent's  wife  and  child  against 
A  and  B,  the  court  rightly  granted  a 
compulsory  nonsuit  as  to  A.  Boyd 
V.  Philadelphia  Ins.  Patrol,  113  Pa.  St. 
269,  citing  McCullough  v.  Shoneman, 
14  W.  N.  C.  (Pa.)  397. 

Several  tortfeasors,  not  acting  in 
concert  or  by  unity  of  design,  are  not 
liable  to  a  joint  action  for  damages,  al- 
though the  consequences  of  the  several 
torts  have  united  to  produce  an  injury 
to  the  plaintiff.  Miller  v.  Highland 
Ditch  Co.,  87  Cal.  430  [citing  Chipman 
V.  Palmer  77  N.  Y.  51;  Little  Schuylkill 
Nav.,  etc.,  Co.  v.  Richards,  57  Pa.  St. 
148;  Sellick  v.  Hall,  47  Conn.  260; 
Blaisdell  v.  Stephens,    14  Nev.  17]. 

Lessees  of  Different  Portions  of  Build* 
ing.  —  Persons  who  occupy  the  same 
building,  but  are  separate  renters  of 
different  portions  of  such  building,  are 
not  jointly  liable  for  their  negligent  use 
of  the  premises.  They  are  so  only 
when  their  right  is  joint.  Moore  v. 
Goedel,  7  Bosw.  (N.  Y.)  591 ;  Eakin  v. 
Brown,  i  E.  D.  Smith  (N.  Y.)  36. 
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jointly  or  severally  under  the  general  rule.  But  where  the  action 
is  not  maintainable  without  pleading  and  proving  the  contract  — 
where  the  gist  of  the  action  is  the  breach  of  the  contract,  either 
by  malfeasance  or  nonfeasance  —  it  is  in  substance,  whatever 
may  be  the  form  of  the  pleading,  an  action  on  the  contract,  and 
hence  all  persons  jointly  liable  must  be  sued.* 

4.  Raising,  Waiving,  and  Curing  Objections  —  a.  Misnomer. — 
See  article  Names,  vol.  14,  p.  270.  See  also  supra.  III.  3.  Name 
and  Description  of  Parties. 

b.  Want  of  Interest  or  Capacity  to  Sue.  —  See  supra, 
III.  I.  Interest  and  Capacity  to  Sue  and  Be  Sued. 

c.  Nonjoinder  —  (l)  Of  Plaintiffs — (a)  in  Actions  Ex  contractu. 
—  If  It  Appears  upon  the  Face  of  the  Pleadings  in  an  action  ex  contractu 
that  there  are  other  parties  to  the  contract  who  ought  to  be 
joined  as  plaintiffs,  but  are  not,  it  is  fatal  to  the  action,  and  the 
defendant  may  raise  the  objection  by  demurrer  or  by  motion  in 
arrest  of  judgment,  or  he  may  urge  it  as  ground  for  reversal  on 
error.* 


1.  Whittaker  v.  Collins,  34  Minn. 
299,  55  Am.  Rep.  18,  note,  per  Mitch- 
ell, J.  [citing  I  Chitty  on  Pleadings  98; 
Pomeroy  on  Remedies,  §  282;  Dicey 
on  Parties  437;  i  Lindley  on  Partner- 
ship 482;  2  Collyer  on  Partnership, 
§  732;  Powell  V.  Layton,  2  B.  &  P.  N. 
R.  365;  Max  V.  Roberts,  2  B.  &  P.  N. 
R.  454;  Cabell  v.  Vaughan,  i  Saund. 
288,  2qi^,  291/:  Weall  v.  King,  12  East 
452;  Bretherton  v.  Wood,  3  Brod.  &  B. 
54,  7  E.  C.  L.  345;  Walcott  7'.  Canfield, 
3  Conn.  194;  and  distinouishing  Govett 
V.  Radnidge  3  East  62,  and  White  v. 
Smith,  12  Rich.  L.  (S.  Car.)  595].  See 
also  Wright  v.  Geer,  6  Vt.  151. 

Illustrations  of  Bule.  —  In  Whittaker 
V.  Collins,  34  Minn.  299,  55  Am.  Rep. 
18,  note,  57  Am.  Rep.  55,  from  which 
case  the  rule  stated  in  the  text  is 
taken,  the  rule  was  applied  to  a  case 
where  the  person  employed  the  profes- 
sional services  of  a  firm  of  physicians 
and  surgeons,  and  one  member  of  the 
firm,  while  acting  under  this  employ- 
ment, failed  to  exercise  proper  profes- 
sional skill  and  care.  It  was  held  that 
an  action  for  damages  for  such  failure 
was  an  action  on  the  contract,  the 
breach  of  which  was  the  foundation  of 
the  action,  and  hence  that  all  the  mem- 
bers of  the  copartnership  must  be 
joined  as  defendants.  A  similar  con- 
clusion in  a  similar  case  was  reached 
in  Hyrne  v.  Erwin,  23  S.  Car.  226,  55 
Am.  Rep.  15. 

An  action  by  a  teacher  for  wrongful 
ejection  from  a  school  can  be  brought 
against  the  trustees  ejecting  him  with- 


out joining  all  who  united  in  employ- 
ing him.  Hill  v.  Harris,  4  Bush  (Ky.) 
450. 

A  hired  a  horse  to  B,  who  loaned  it 
to  C.  C  overdrove  and  injured  the 
horse.  It  was  held  that,  notwithstand- 
ing the  contract,  A  could  sue  C  alone 
for  the  injury.  O'Riley  v.  Waters, 
19  Kan.  439.  But  it  seems  that  A 
could  sue  both  B  and  C.  Banfield  v. 
Whipple,  10  Allen  (Mass.)  27,  87  Am. 
Dec.  618. 

The  Beason  for  the  Bule  seems  to  be 
that  it  is  not  competent  for  the  plaintiff 
to  alter  the  rules  of  law  with  regard  to 
the  parties  to  be  sued  upon  the  contract 
merely  by  varying  the  form  of  his  ac- 
tion where  in  substance  it  is  founded 
on  the  agreement,  i  Chitty  on  Plead- 
ings 98. 

Carrier's  Liability.  —  In  an  action  on 
the  case  upon  the  custom  against  car- 
riers nonjoinder  of  some  of  the  parties 
is  immaterial.  But  if  the  action  is  on 
a  contract,  or  if  the  plaintiff,  though  he 
states  the  custom,  relies  on  an  under- 
taking, whether  general  or  special,  all 
should  be  joined.  Orange  Bank  v. 
Brown,  3  Wend.  (N.Y.)  158.  See  also 
International,  etc.,  R.  Co.  v.  Folts,  3 
Tex.  Civ.  App.  644.  And  see  article 
Carriers,  vol.  3,  p.  812. 

2.  Arkansas.  —  Phillips  v.  Pennywit, 
I  Ark.  59;  I^icks  v.  Branton,  21  Ark. 
186;  Hays  V.  Lasater,  3  Ark.  565;  Du- 
val V.  Mayson,  23  Ark.  30. 

Connecticut.  —  Beach  v.  Hotchkiss,  2 
Conn.  697. 

Delaware.  —  Wilmington      Bank      v. 
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Where  It  Does  Not  Appear  upon  the  Face  of  the  Pleadings  that  a  necessary 
coplaintiff  is  omitted,  the  defendant  may  plead  such  nonjoinder 
in  abatement,*  though  it  has  been  held  that  he  should  plead  it  in 
bar.* 


Sharpe,  5  Harr.  (Del.)  170;  Ellis  v. 
Culver,  2  Harr.  (Del.)  129. 

Illinois.  —  Snell  v.  DeLand,  43  111. 
323;  Dement  v.  Rokker,  126  111.  174; 
McLean  County  Coal  Co.  v.  Long,  91 
111.  617. 

Indiana. — Macy  v.  Combs,  15  Ind. 
469;  Debolt  V.  Carter,  31  Ind.  355; 
Goodnight  v.  Goar,  30  Ind.  418. 

Kentucky.  —  Bell  v.  Layman,  i  T.  B. 
Mon.  (Ky.)  39,  15  Am.  Dec.  83. 

Maine.  —  White  v.  Curtis,  35  Me. 
534;  Holyoke  v.  Loud,  69  Me.  59. 

Maryland.  —  Armstrong  v.  Robinson, 

5  Gill  &  J.  (xMd.)  413- 
Massachusetts.  —  Halliday     v.     Dog- 

gett,  6  Pick.  (Mass.)  359;  Converse  v. 
Symmes,  10  Mass.  378;  Baker  v.  Jew- 
ell, 6  Mass.  460. 

Michigan.  —  VVidner  v.  Western 
Union  Tel.  Co.,  47  Mich.  612. 

Missouri.  —  State  v.  Hesselmeyer,  34 
Mo.  76. 

New  Hampshire.  —  True  v.  Cong- 
don,  44  N.  H.  48. 

New  Jersey.  —  M'Intosh  v.  Long,  2 
N.  J.  L.  256. 

New  York.  —  Dob  v.  Halsey,  16 
Johns.  (N.  Y.)  34;  Ehle  v.  Purdy,  6 
Wend.  (N.  Y.)  629. 

North  Carolina.  —  Scott  v.  Brown,  3 
Jones  L.  (N.  Car.)  541. 

Pennsylvania.  —  Morse  v.  Chase,  4 
Watts  (Pa.)  456;  Wilson  v.  Wallace, 
8  S.  &  R.  (Pa.)  53:  Sweigart  v.  Berk,  8 
S.  &  R.  (Pa.)  310. 

Rhode  Island.  —  Clapp  v.  Pawtucket 
Sav.  Inst.,  15  R.  I.  489. 

South  Carolina.  -7-  Gordon  v.  Good- 
win, 2  Nott  &  M.  (S.  Car.)  70,  10  Am. 
Dec.   573. 

Tennessee.  —  Coffee  v.  Eastland, 
Cooke  (Tenn.)  159. 

Texas,  —  Galveston,  etc.,  R.  Co.  v. 
Le  Gierse.  51  Tex.  189. 

Vermont.  —  Hall  v.  Adams,  i  Aik. 
(Vt.)  166. 

United  States.  —  Jordan  v.  Wilkins,  3 
Wash.  (U.  S.)  114. 

England.  —  Scott  v.  Gpdwin,  i  B.  & 
P.  67;  Anderson  v.  Martindale,  i  East 
497;  Vernon  v.  Jefferys,  2  Stra.  1146; 
Hatsall  V.  Griffith,  2  Cromp.  &  M.  679; 
Slingsbie's  Case,  5  Coke  i8(J;  Lane  v. 
Drinkwater,  3  Dowl.  P  C.  223,  i  C.  M. 

6  R.  599;  Foley  v.  Addenbrooke,  4  Q. 
B.  197,  45  E.  C.  L.  197;  Hopkinson  v. 


Lee,  6  Q.  B.  964,  51  E.  C.  L.  964;  Har-* 
rold  V.  Whitaker,  15  L.  J.  Q.  B.  345; 
Sorsbie  v.  Park,  12  M.  &  W.  146;  Brad- 
burne  v.  Botfield,  14  M.  &  W.  559; 
Cabell  V.  Vaughan.  i  Saund.  291,  /.  g.; 
Rice  V.  Shute,  5  Burr.  2611,  i  Smith  L. 
Cas.  1415;  I  Chitty  on  Pleadings  lo, 
13;  Arch.  Civ.  PI.  55;  i  Com.  Dig., 
Abatement,  E,  13,  p.  54. 

The  whole  subject  of  nonjoinder  has 
been  elaborately  discussed  by  Serjeant 
Williams  in  the  notes  to  Cabell  v. 
Vaughan,  i  Saund.  291  et  seq. 

1.  Flea  in  Abatement.  —  Phillips  v. 
Penny  wit,  i  Ark.  59;  Hicks  v.  Bran- 
ton,  21  Ark.  189;  Brooks  v.  Columbus 
Water  Lot  Co.,  7  Ga.  103;  Snell  v.  De 
Land,  43  111.  323;  Armstrong  v.  Robin- 
son, 5  Gill  &  J.  (Md.)  413;  Converse  v. 
Symmes,  10  Mass.  378;  Hilliker  v. 
Loop,  5  Vt.  116,  26  Am.  Dec.  286; 
Scott  V.  Godwin,  i  B.  &  P.  67;  Joll  v. 
Howe,  4  C.  B.  249,  56  E.  C.  L.  249;  i 
Chitty  on  Pleadings  13. 

Hearing  and  Determination  of  Flea.  — ' 
"  This  was  a  plea  in  abatement  \i.  e., 
nonjoinder],  and  being  demurred  to  at 
the  first  term  was  ruled  out.  It  is  com- 
plained that  such  a  plea  cannot  be 
heard  and  determined  at  the  first  term. 
We  think  it  can.  It  is  dilatory  and 
goes  not  to  the  merits;  for  that  reason 
it  must  be  filed,  and  if  demurred  to 
may  be,  and  regularly  ought  to  be, 
decided  at  the  first  term."  Brooks  v. 
Columbus  Water  Lot  Co.,  7  Ga.  103. 

Effect  of  Flea  as  an  Estoppel.  —  A  plea 
in  abatement,  setting  forth  a  partner- 
ship between  the  plaintiff  and  one 
other,  and  judgment  thereon,  will  not 
estop  the  defendant  from  insisting  that 
two  others  were  partners  with  the 
plaintiff.  Hilliker  v.  Loop,  5  Vt.  116, 
26  Am.  Dec.  286. 

Seplication  of  a  Severance.  —  In  an 
action  ex  contractu  where  the  defendant 
pleads  nonjoinder,  a  reply  of  severance 
by  the  act  of  the  defendant  is  good,  and 
a  respondeas  ouster  should  be  awarded. 
Baker  v.  Jewell,  6  Mass.  460,  4  Am. 
Dec.  162. 

2.  Flea  in  Bar.  —  A  want  of  proper 
plaintiffs  in  actions  on  contract  is  an 
exception  to  the  merits,  and  should  be 
taken  advantage  of,  either  upon  de- 
murrer, in  bar,  or  on  the  general  issue, 
but  not  in  abatement.     Baker  v.  Jew- 
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Nonstiit  at  Trial  for  Variance.  —  Even  if  the  nonjoinder  is  not 
specially  pleaded  either  in  abatement  or  in  bar,  it  is  available  to' 
the  defendant  under  the  general  issue  as  a  ground  of  nonsuit  at 
the  trial  as  a  variance,*  except  in  case  of  coexecutors  or  coad- 
ministrators, the  nonjoinder  of  whom  can  only  be  taken  advan- 
tage of  by  a  plea  in  abatement.* 


ell,  6  Mass.  460,  4  Am.  Dec.  162,  citing 
Scou  V.  Godwin,  i  B.  &  P.  67. 

Comyn  says  the  nonjoinder  may  be 
pleaded  either  in  abatement  or  in  bar. 
I  Com.  Dig.,  Abatement,  E,  12,  p.  54. 

1.  Arkansas. — Duval  v.  Mayson,  23 
Ark.  30;  Hicks  v.  Branton,  21  Ark. 
189;  Phillips  V.  Pennywit,  i  Ark.  59. 

Connecticut.  —  Beach  v.  Hotchkiss,  2 
Conn.  697. 

Illinois.  —  McLean  County  Coal  Co. 
V.  Long,  91  111.  617;  Snell  v.  De  Land, 

43  111.  323.  McKone  v.  Williams,  37 
111.  App.  591;  Connolly  v.  Cottle,  i  111. 

364- 

Indiana.  —  Hansel  v.  Morris,  i 
Blackf.  (Ind.)  307. 

Kentucky.  —  Allen  v.  Lucket,  3  J.  J. 
Marsh.  (Ky.)  165. 

Maine.  —  Marshall  v,  Jones,  11  Me. 
54,  25  Am.  Dec.  260;  Holyoke  v.  Loud, 
69  Me.  59;  White  v.  Curtis,  35  Me.  534. 

Maryland.  —  Smith  v.  Crichton,  33 
Md.  103;  Armstrong  v.  Robinson,  5 
Gill  &  J.  (Md.)  413. 

Massachusetts.  —  Baker  v.  Jewell,  6 
Mass.  460;  Halliday  v.  Doggett,  6  Pick. 
(Mass.)  359 r  Austin  v.  Walsh,  2  Mass. 
401;  Converse  v.  Symmes,ioMa&s.  378. 

Missouri.  —  State  v.  Hesselmeyer, 
34  Mo.  76. 

N'ew  Hampshire.  —  True  v.  Congdon, 

44  N.  H.  48. 

New  Jersey.  —  M'Intosh  v.  Long,  2 
N.  J.  L.  256. 

New  York.  —  Dob  v.  Halsey,  16 
Johns.  (N.  Y.)  34;  Ehle  v.  Purdy,  6 
Wend.  (N.  Y.)  629. 

North  Carolina.  —  Scott  v.  Brown,  3 
Jones  L.  (N.  Car.)  541. 

Pennsylvania.  —  Sweigart  v.  Berk,  8 
S.  &  R.  (Pa.)  308;  Morse  v.  Chase,  4 
Watts  (Pa.)  456. 

South  Carolina.  —  Gordon  v.  Good- 
win, 2  Nott  &  M.  (S.  Car.)  70;  Sims  v. 
Tyre,  i  Treadw.  (S.  Car.)  123;  Ellis  v. 
McLemoor,  i  Bailey  L.  (S.  Car.)  13. 

Tennessee.  —  Coffee  v.  Eastland, 
Cooke  (Tenn.)  159. 

Vermont.  —  Hilliker  v.  Loop,  5  Vt. 
Ii6,  26  Am.  Dec.  286;  Hall  v.  Adams, 
I  Aik.  (Vt.)  166. 

United  States.  —  Newton  v.  Reardon, 
a  Cranch  (C.  C.)  49. 


In  Hilliker  v.  Loop,  5  Vt.  116,  26  Am. 
Dec.  286,  it  was  said  that  while  non- 
joinder of  a  person  who  ought  to  have 
been  made  a  plaintiff  may  be  pleaded 
in  abatement,  it  is  more  usual  to  take 
advantage  of  it  on  the  trial  as  a  ground 
of  nonsuit  for  a  variance  between  the 
declaration  and  the  proof  offered. 

Nonjoinder  will  defeat  the  action  if 
proved,  as  it  may  be,  under  the  gen- 
eral issue,  in  any  stage  of  the  proceed- 
ings. Marshall  v.  Jones,  11  Me.  54,  25 
Am.  Dec.  261. 

Oyer  and  Demurrer  or  Motion  in  Arrest. 

—  In  Ehle  v.  Purdy,  6  Wend.  (N.  Y.) 
630,  the  court  said  that  the  correct 
practice  in  suits  on  bonds  or  deeds  is 
for  the  defendant  to  crave  oyer  of  the 
bond  or  deed  and  demur  generally,  un- 
less it  appears  on  the  face  of  the  decla- 
ration that  there  is  another  obligee  or 
covenantee  living,  in  which  case  the 
defendant  can  demur  without  craving 
oyer,  or  he  may  move  in  arrest  of 
judgment. 

Fresomption  in  Support  of  Declaration. 

—  In  Porter  v.  Cresson,  10  S.  &  R. 
(Pa.)  257,  it  was  held  that  in  a  suit  by 
C.  W.  &  Co.,  on  a  single  bill  to  C.  W. 
&  Co.,  it  could  not  be  objected  under 
the  pleas  of  non  est  factum  and  pay- 
ment that  the  company  consisted  of 
four,  of  whom  some  were  not  named, 
for  the  court  would  intend  C.  W.  &  Co. 
to  be  the  name  of  the  four. 

2.  Nonjoinder  of  Coexecutors  or  Coad- 
ministrators.—  Newton  v.  Cocke,  10 
Ark.  170;  Hicks  v.  Branton,  21  Ark. 
189;  Macon,  etc.,  R.  Co.  v.  Davis,  27 
Ga.  113;  Scrantom  v.  Farmers,  etc., 
Bank,  33  Barb.  (N.  Y.)  527,  24  N.  Y. 
424;  Packer  v.  Wilson,  15  Wend.  (N. 
Y.)  343;  Gordon  v.  Goodwin,  2  Nolt  & 
M.  (S.  Car.)  70;  Rawlinson  v.  Shaw,  3 
T.  R.  558;  Doe  V.  Wheeler,  15  M.  &  W. 
623;  Snellgrove  v.  Hunt,  i  Chit.  Rep. 
71,  18  E.  C.  L,  32;  Cabell  v.  Vaughan, 
I  Saund.  291^. 

"  In  this  respect  there  is  a  difference 
between  suits  brought  by  persons  in 
their  own  right  and  those  brought  in  a 
representative  capacity.  When  brought 
in  their  own  right,  a  nonjoinder  of 
proper   plaintiffs   would   be    cause    of 
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Waiver  of  Objections.  —  A  nonjoinder  of  a  plaintiff  may,  it  seems, 
be  waived  by  the  defendant.* 

Statutory  Changes.  —  The  whole  matter  of  joinder  is  largely  regu- 
lated by  statutes  in  the  various  states.  The  provisions  and  con- 
struction of  these  statutes  are  separately  considered  in  a  succeed- 
ing section  of  this  article.* 

(b)  In  Actions  Ex  Delicto  —  Plea  in  Abatement.  —  It  is  a  general  rule 
in  actions  ex  delicto  that  the  nonjoinder  of  one  who  should  have 
been  joined  as  a  coplaintiff  can  be  taken  advantage  of  by  the 
defendant  only  by  pleading  it  in  abatement.^ 

Apportionment  of  Damages  at  Trial.  —  If  not  SO  pleaded  the  defect  is 


nonsuit  upon  the  trial;  but  where  in 
autre  droit,  the  nonjoinder  can  betaken 
advantage  of  only  by  pleading  in  abate- 
ment."  Packer  v.  Wilson,  15  Wend, 
(N.  Y.)  343. 

1.  Austin  V.  Kimball,  12  Cush. 
(Mass.)  485;  Bell  v.  Mendenhall, 
(Minn.  1898)  73  N.  W.  Rep.  1086; 
Stewart  v.  Gibson,  71  Mo.  App.  232. 

"  No  doubt  the  legal  principle  is  that 
if  a  debtor  is  sued  by  one  of  two  joint 
creditors,  he  may  take  advantage  of  it 
to  protect  -  himself  from  being  vexed 
with  another  suit  by  the  other  creditor, 
and  to  defeat  the  action.  But  it  is  an 
objection  designed  for  his  benefit,  and 
therefore  he  may  waive  it."  Austin  v. 
Kimball,  12  Cush.  (Mass.)  485. 

2.  See  infra,  VI.  Under  Codes  and 
Practice  Acts. 

S.  California.  —  Whitney  v.  Stark,  8 
Cal.  514,  68  Am.  Dec.  360. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
Todd,  91  111.  70. 

Kentucky.  —  Bell  v.  Layman,  i  T,  B. 
Mon.  (Ky.)  39,  15  Am.  Dec.  83. 

Maine.  —  Lothrop  v.  Arnold,  25  Me. 
136;  Holmes  v.  Sprowl,  31  Me.  73. 

Maryland.  —  Gent  v.  Lynch,  23  Md. 
58,  87  Am.  Dec.  558;  Herbert  v.  Pue, 
72  Md.  307. 

Massachusetts.  —  Call  v.  Buttrick,  4 
Cush.  (Mass.)  345;  Thompson  v.  Hos- 
kins,  II  Mass.  419;  Putney  v.  Lapham, 
10  Cush.  (Mass.)  234;  Weeks  v.  Gibbs, 
9  Mass.  74;  May  v.  Western  Union 
Tel.  Co.,  112  Mass.  90. 

N  e  w  Ha  mp  shire.  —  Pickering  v. 
Pickering,  11  N.  H.  141;  True  v.  Cong- 
don,  44  N.  H.  49. 

New  York.  —  Zabriskie  v.  Smith,  13 
N.  Y.  322,  64  Am.  Dec.  557;  Gilbert  v. 
Dickerson,  7  Wend.  (N.  Y.)  449,  22 
Am.  Dec.  592;  Wheelwright  v,  Depeys- 
ter,  I  Johns.  (N.  Y.)  471,  3  Am.  Dec. 
345;  Rich  V.  Penfield,  i  Wend.  (N.  Y.) 
380. 


North  Carolina.  —  Weare  v.  Burge, 
10  Ired.  L.  (N.  Car.)  i6g. 

Pennsylvania.  —  Fell  v.  Bennett,  IIO 
Pa.  St.  181;  Deal  v.  Bogue,  20  Pa.  St. 
228,  57  Am.  Dec.  702;  Backenstoss  v. 
Stabler,  33  Pa.  St.  251. 

Rhode  Island.  —  Clapp  v.  Pawtucket 
Sav.  Inst.,  15  R.  I.  489. 

Texas.  —  Leonard  v.  Worsham,  (Tex. 
Civ.  App.  1898)  45  S.  W.  Rep.  336; 
Davis  V.  Willis,  47  Tex.  154. 

United  States.  —  Newton  v.  Reardon, 
2  Cranch  (C.  C.)  51. 

England.  —  Story  v.  Richardson,  6 
Bing.  N.  Cas.  123,  37  E.  C.  L.  310; 
Sedgworth  v.  Overend,  7  T.  R.  275; 
Addison  v.  Overend,  6  T.  R.  766;  Wal- 
lis  V.  Harrison,  5  M.  &  W.  142;  Phil- 
lips  V.  Claggett,  10  M.  &  W.  102,  2  Dowl. 
N.  S.  258;  Broadbent  v.  Ledward,  11 
Ad.  &  EI.  210,  39  E.  C.  L.  49;  Rice  v. 
Shute.  5  Burr.  2611,  i  Smith  L.  Cas. 
1414. 

"  The  proper  mode  to  take  advantage 
of  the  fact  that  the  plaintiff  was  not  sole 
owner  of  the  goods  [taken  by  trespass] 
was  by  plea  in  abatement,  which  was 
too  late  after  the  general  issue 
pleaded."  Deal  v.  Bogue,  20  Pa.  St. 
228,  57  Am.  Dec.  704. 

The  objection  cannot  be  raised 
merely  by  a  request  for  an  instruction. 
Gent  V.  Lynch,  23  Md.  58;  Deal  v. 
Bogue,  20  Pa.  St.  228. 

When  a  part  owner  brings  an  action 
in  form  ex  delicto  and  the  objection  is 
not  made  by  plea  in  abatement,  the 
other  part  owner  may  afterwards  sue 
alone.  Whitney  v.  Stark,  8  Cal.  514, 
68  Am.  Dec.  360,  citing  i  Chitty  on 
Pleadings  66. 

A  plea  of  nonjoinder,  like  other 
pleas  in  abatement,  is  regarded  as  a 
dilatory  defense,  and  consequently  is 
not  favored  by  the  courts.  To  entitle 
one  to  the  benefits  of  such  a  defense  he 
must  interpose  it  promptly  and  accord- 
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waived  as  a  ground  for  defeating  the  action,  though  the  defend- 
ant may  still  take  advantage  of  it  at  the  trial  to  the  extent  of 
limiting  the  plaintiff's  recovery  to  a  proportionate  part  of  the 
damages  suffered.* 


ing  to  established  forms.     Zabriskie  v. 
Smith,    13    N.    Y.    322,    64    Am.    Dec. 

557. 

In  Beplevin  all  part  owners  must  join 
the  plaintiff,  and  the  defendant  need 
not  plead  their  nonjoinder  in  abate- 
ment, Reinheimer  v.  Hemingway,  35 
Pa.  St.  432;  but  may  plead  it  in  bar. 
Cox  V.  Morrow,  14  Ark.  603. 

1.  California.  —  Whitney  v.  Stark,  8 
Cal.  514,  68  Am.  Dec.  360. 

Illinois.  — Johnson  v.  Richardson,  17 
111.  302,  63  Am.  Dec.  369. 

Maine.  —  Holmes  v.  Sprowl,  31 
.Me.  73. 

Maryland.  —  Gent  v.  Lynch,  23  Md. 
58,  87  Am.  Dec.  558. 

Massachusetts.  —  Putney  v.  Lapham, 
10  Cush.  (Mass.)  234;  Weeks  v.  Gibbs, 
9  Mass.  74;  Thompson  v.  Hoskins,  11 
Mass.  419;  Call  v.  Buttrick,  4  Cush. 
(Mass.)  345;  Sherman  v.  Fall  River 
Iron  Works  Co.,  5  Allen  (Mass.)  213. 

Missouri. — Van  Hoozier  v.  Hanni- 
bal, etc..  R.  Co.,  70  Mo.  145. 

Mew  Hampshire.  —  True  v.  Cong- 
don,  44  N.  H.  48. 

New  York.  —  Rich  v.  Penfield,  i 
Wend.  (N.  Y.)  380;  Gilbert  v.  Dicker- 
son,  7  Wend.  (N,  Y.)  449,  22  Am.  Dec. 
592;  Wheelwright  v.  Depeyster,  i 
Johns.  (N.  Y.)  471,  3  Am.  Dec.  352; 
Zabriskie  v.  Smith,  13  N.  Y.  322,  64 
Am.  Dec.  558. 

Texas.  —  Leonard  v.  Worsham,  (Tex. 
Civ.  App.  1898)  ^5  S.  W.  Rep.  336; 
May  V.  Slade,  24  Tex.  205. 

Washington.  —  Washburn  v.  Case,  i 
Wash.  Ter.  253. 

England.  —  Dockwray  v.  Dickenson, 
Skin.  640;  Blackburn  v.  Graves,  i 
Mod.  102;  Sedgworth  v.  Overend,  7  T. 
R.  275;  Addison  v.  Overend,  6  T.  R. 
766. 

But  see  Chicago,  etc.,  R.  Co.  v. 
Todd,  91  111.  70,  wherein  it  was  held 
sufficient  to  justify  a  reversal  upon  the 
ground  of  variance,  although  no  plea 
in  abatement  was  filed,  that  the  decla- 
ration alleged  property  in  the  plaintiffs 
as  partners,  and  the  proof  showed  prop- 
erty in  one  only  of  the  plaintiffs  named 
and  another  person  not  made  a  party. 

Judicial  Statements  of  Bale.  —  The  rule 
is  clear  that  "in  an  action  of  tort,  one 
of    two    persons  jointly   injured    may 


alone  maintain  an  action  for  the  injury, 
unless  the  nonjoinder  of  the  other  is 
pleaded  in  abatement;  and  that  under 
the  general  issue  evidence  of  such  non- 
joinder will  not  defeat  the  action,  but 
will  merely  restiict  the  plaintiff  to  a  re- 
covery of  a  moiety  of  the  damage." 
Putney  v.  Lapham,  10  Cush.  (Mass.) 
232,  citing  Thompson  v.  Hoskins,  11 
Mass.  419;  Call  v.  Buttrick,  4  Cush. 
(Mass.)  345. 

"  It  appears  to  be  settled  in  the 
books  that  in  actions  of  trover  and 
trespass,  the  plaintiff  may  sue  sepa- 
rately for  his  aliquot  share  or  propor- 
tion of  interest  in  a  chattel,  and  that 
the  defendant  may  give  the  joint  inter- 
est of  others  in  evidence,  in  mitigation 
of  damages,  but  that  he  cannot  avail 
himself  of  the  omission  of  the  plaintiff 
to  unite  the  other  tenants  in  common 
with  him  in  the  suit,  otherwise  than  by 
pleading  it  in  abatement.  "  He  cannot 
take  advantage  of  it  at  the  trial." 
Wheelwright  v.  Depeyster,  i  Johns. 
(N.  Y.)  471,  3  Am.  Dec.  352  [citing 
Skin.  640;  Addison  v.  Overend,  6 
T.  R.  766;  Sedgworth  v.  Overend,  7  T. 
R.  275;  Bloxam  v.  HubbrirJ,  5  East 
420;  Hammond  v.  Anderson,  i  B.  & 
P.  N.  R.  70]. 

The  court  remarked  in  Webster  v. 
Vandeventer,  6  Gray  (Mass.)  431,  that 
it  seemed  that  the  nonjoinder  of  a  co- 
tenant  as  demandant  in  ejectmenl  was 
pleadable  in  bar  as  well  as  in  abate- 
ment. It  has  been  held  in  Michigan, 
however,  that  in  an  action  to  recover 
rent  the  nonjoinder  of  a  colenant  as 
plaintiff  can  be  pleaded  only  in  abate- 
ment, and  if  this  is  not  done  it  will 
simply  go  to  the  apportionment  of 
damages  at  the  trial.  Perrin  v.  Lep- 
per,  34  Mich.  292. 

Beason  for  Bale.  —  "In  order  to  pre- 
vent a  multiplicity  of  suits,  the  joint 
owners  of  personal  property  may  be 
required  to  bring  a  joint  action  for  the 
recovery  of  damages  thereto ;  but  if  the 
defendant  fails  to  insist  upon  his  right 
to  abate  the  suit,  and  the  recovery  in 
behalf  of  a  part  owner  is  limited  by  the 
extent  of  his  interest  in  the  property, 
the  objection  of  nonjoinder  should  be 
disregarded."  Leonard  v.  Worsham, 
(Tex.   Civ.   App.   1898)  45   S.   W.  Rep. 
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Demurrer  and  Motion  in  Arrest.  —  Where  the  nonjoinder  appears 
upon  the  face  of  the  declaration,  it  is  the  better  opinion,  although 
there  is  authority  to  the  contrary,*  that  advantage  may  be  taken 
of  the  defect  by  a  demurrer  *  or  by  motion  in  arrest  of  judg- 
ment,' for  it  can  never  be  necessary  for  the  defendant  to  inform 


336,  citing  May  v.  Slade,  24  Tex.  205 ; 
Rowland  v.  Murphy,  66  Tex.  534. 

A  Distinction  Between  Joint  Tenants  and 
Tenants  in  Common  with  regard  to  the 
rule  under  discussion  was  drawn  in 
Zabriskie  v.  Smith,  13  N.  Y.  322,  64 
Am.  Dec.  558,  and  it  was  held  that 
while  in  case  of  tenants  in  common  the 
interest  of  the  party  not  joined  may  be 
proved  in  diminution  of  the  damages, 
because  he  may  still  sue  for  the  value 
of  his  share,  yet  as  joint  tenants  are 
not  owners  of  separate  shares,  but  each 
has  title  to  the  entirety,  where  the  de- 
fendant permits  one  or  more  of  several 
joint  tenants  to  sue  alone  in  an  action 
of  tort  by  not  pleading  the  joint  ten- 
ancy in  abatement  the  recovery  should 
be  for  the  damages  sustained  by  all 
the  joint  tenants. 

Where  only  part  of  the  joint  owners 
of  property  sue  in  an  action  of  tort,  and 
nonjoinder  is  not  taken  advantage  of, 
the  owners  suing  may  recover  their 
proportion  of  the  damages  sustained  by 
all,  leaving  the  other  joint  owner  to 
sue  and  recover  afterwards  his  propor- 
tion of  the  whole  damages.  Johnson 
V.  Richardson,  17  111.  302,  63  Am.  Dec. 
369. 

In  an  action  for  injuries  to  crops  by 
the  defendant's  cattle,  the  fact  that  a 
party  not  joined  as  plaintiff  is  interested 
in  the  crops  is  no  reason  for  dismissing 
the  action.  Washburn  v.  Case,  i 
Wash.  Ter.  253. 

1.  Demurrer  of  Motion  in  Arrest  Will 
Not  Lie.  —  "  It  is  well  settled  that  one 
of  two  persons  jointly  injured  may 
maintain  an  action  of  tort  for  the  in- 
jury, unless  the  nonjoinder  is  pleaded 
in  abatement,  and  that  the  nonjoinder 
cannot  be  properly  before  the  court  to 
defeat  the  plaintrff's  action  by  demur- 
rer." May  V.  Western  Union  Tel.  Co., 
112  Mass.  90  [«■//«_§' Thomson  v.  Hos- 
kins,  II  Mass.  419;  Putney  z'.  Lapham, 
10  Cush.  (Mass.)  232;  Phillips  v.  Cum- 
mings,  II  Cush,  (Mass.)  469]. 

"  If  one  of  several  part  owners  sue 
alone  in  trespass,  the  defendant  can 
only  take  advantage  of  it  by  plea  in 
abatement,  though  the  defect  appear 
on  the  declaration."  Deal  v.  Bogue, 
20  Pa.  St.  228,  citing  Addison  v.  Over- 


end,  6  T.  R.  766,  which  was  an  action 
of  trespass  by  one  shipowner  for  run- 
ning down  a  ship.  After  verdict  it 
was  moved  in  arrest  of  judgment  that 
the  plaintiff  was  only  a  part  owner, 
which  fact  appeared  in  the  pleadings. 
Judgment  was  entered,  because  the  ob- 
jection could  be  taken  advantage  of 
only  by  a  plea  in  abatement.  See  also 
Whitney  v.  Stark,  8  Cal.  514,  68  Am. 
Dec.  360. 

"  '  In  actions  in  form  ex  delicto,  and 
which  are  not  for  the  breach  of  a  con- 
tract, if  a  party  who  ought  to  join  be 
omitted,  the  objection  can  only  be 
taken  by  plea  in  abatement,  or  by  way 
of  apportionment  of  the  damages  on 
the  trial;  and  the  defendant  cannot,  as 
in  actions  in  form  ex  contractu,  give  in 
evidence  the  nonjoinder  as  a  ground 
of  nonsuit  under  the  plea  of  the  gen- 
eral issue;  ordemur;  or  move  in  arrest 
of  judgment;  or  support  a  writ  of  error, 
although  it  appear,  upon  the  face  of  the 
declaration,  or  other  pleading  of  the 
plaintiff,  that  there  is  another  party 
who  ought  to  have  joined.'  i  Chilty 
on  Pleadings  66;  Cabell  v.  Vaughan,  i 
Saund.  291  /,  g,  and  h;  Child  v.  Sands, 
I  Salk.  32;  Brown  v.  Hedges,  i  Salfe. 
290;  Addison  v.  Overend,  6  T.  R.  766; 
Wilbraham  v.  Snow,  2  Saund.  47^/ 
Thompson  v.  Hoskins,  11  Mass.  410; 
Bradish  v.  Schenck.  8  Johns.  (N.  V.) 
151;  Wilson  V.  Gamble,  9  N.  H.  74. 
This  rule  holds  true  of  all  actions  of 
tort  brought  by  one  only  of  two  or  more 
joint  tenants,  parceners,  tenants  in 
common, partners,  executors,  assignees 
in  bankruptcy,  and  others  who  regu- 
larly ought  to  join  as  plaintiffs.  Cabell 
V.  Vaughan,  supra,  and  cases  cited." 
True  V.  Congdon,  44  N.  H.  59. 

2.  Bell  V.  Layman,  i  T.  B.  Mon. 
(Ky.)  40;  State  v.  True,  25  Mo.  App. 
451 ;  May  v,  Slade,  24  Tex.  205. 

If  a  nonjoinder  of  a  plaintiff  in  trover 
appear  upon  the  face  of  the  declaration 
either  demurrer  or  motion  in  arrest  of 
judgment  will  lie;  if  it  does  not  so  ap- 
pear, neither  will  lie,  and  the  objection 
can  be  taken  only  by  plea  in  abate- 
ment. Bell  V.  Layman,  i  T.  B.  Mon. 
(Ky.)  39- 

8.  Bell   V.    Layman,    i    T.    B.    Mon. 
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the  court  by  a  plea  of  a  fact  which  the  plaintiff  himself  has  placed 
upon  the  record.* 

Form  and  Sufficiency  of  Plea.  —  It  seems  that,  even  under  the  codes, 
misjoinder, being  matter  of  abatement,  must  be  pleaded  separately 
and  prior  to  an  answer  or  plea  in  bar.*  As  one  part  owner  may 
maintain  trover  against  his  cotenant,  it  is  essential  to  the  validity 
of  a  plea  of  nonjoinder  that  it  should  show  that  some  person  not  a 
party  to  the  action  was  a  part  owner  of  the  thing  with  the 
plaintiff.' 

(2)  Of  Defendants  —  (a)  In  Actions  Ex  Contractu  —  aa.  Plea  in  Abate- 
ment. —  It  Was  Originally  Held  at  Common  Law  that  in  actions  ex  con- 
tractu all  joint  promisors  must  be  joined  as  defendants,  and  that 
a  nonjoinder  need  not  be  pleaded  in  abatement,  but  was  a  good 
ground  of  nonsuit  at  the  trial.*  The  rule  was  thus  precisely 
similar  to  the  rule  as  to  the  nonjoinder  of  parties  plaintiff,  and 
rested  upon  the  same  notion,  that  where  a  nonjoinder  appeared 
there  was  a  variance  between  the  contract  alleged  in  the  declara- 
tion and  the  contract  proved  at  the  trial.* 


(Ky.)  40.  Contra,  Addison  v.  Overend, 
6  T.  R.  766,  cited  with  approval  in  Whit- 
ney '.:  Stark,  8  Cal.  514,  68  Am.  Dec. 
360. 

Declaration  Good  Against  Motion  in 
Arrest  —  Illustration.  —  Where  the  dec- 
laration in  trover  shows  that  the  plain- 
tiffs are  owners  in  part  only  of  the  thing 
for  which  they  sue,  but  does  not  show 
that  the  defendant  is  not  the  owner  of 
the  entire  residue,  there  is  not  appa- 
rent upon  the  face  of  the  declaration 
sufficient  to  show  that  the  action  was 
improperly  brought,  because  one  co- 
tenant  can  maintain  this  form  of  action 
against  another  cotenant,  and  conse- 
quently a  motion  in  arrest  of  judgment 
should  be  overruled.  Bell  v.  Layman, 
I  T.  B.  Mon.  (Ky.)  40. 

1.  Cummings  v.  People,  50  III.  135; 
Bell  V.  Layman,  i  T.  B.  Mon.  (Ky.)  39. 
15  Am.  Dec.  84. 

2.  Van  Buskirk  v.  Roberts,  14  How. 
Pr.  (N.  Y.  Supreme  Ct.)  63;  Gardiner 
V.  Clark,  6  How,  Pr.  (N.  Y.  Supreme 
Ct.)  449;  King  V.  Vanderbilt.  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)385;  Zabriskie 
V.  Smith,  13  N.  Y.  322,  64  Am.  Dec. 
558.  Contra,  Sweet  v.  Tuttle,  10  How. 
Pr.  (N.  Y.  Supreme  Ct.)  40;  Mayhew 
V.  Robinson,  10  How.  Pr.  (N.  Y. 
Supreme  Ct.)  162;  Bridge  v.  Payson,  5 
Sandf.  (N.  Y.)  2x0.  These  contra  cases 
were  cited  and  disapproved  in  Van 
Buskirk  v.  Roberts,  14  How.  Pr.  (N. 
Y.  Supreme  Ct.)  63,  wherein,  owing  to 
the  conflict  of  authority,  the  learned 
judge  felt  himself  at  liberty  to  decide 
according  to  his  own  views. 


3.  Bell  V.  Layman,  i  T.  B,  Mon. 
(Ky.)  40,  15  Am.  Dec.  84. 

4.  Original  English  Bole.  —  Jones  v. 
Pitcher,  3  Stew.  &  P.  (Ala.)  135,  24  Am. 
Dec.  727;  Tuttle  v.  Cooper,  10  Pick. 
(Mass.)  283;  Powell  v.  Lay  ton,  2  B. 
&  P.  N.  R.  372;  Boson  v.  Sandford, 
2  Show.  478,  3  Mod.  321.  See  also 
Osborn  v.  Crosbern,  i  Sid.  238,  which 
is  said  to  be  one  of  the  earliest  cases 
upon  the  subject  of  nonjoinder  of  joint 
contractors. 

Sir  James  Mansfield,  in  delivering 
the  opinion  of  the  court  in  Powell  v. 
Layton,  2  B.  &  P.  N.  R.  372,  said  that 
till  the  case  of  Rice  v.  Shute,  5  Burr. 
2611,  I  Smith  L.  Cas.  (8th  Am.  ed.) 
1405,  a  plea  in  abatement  that  a  joint 
promisor  was  not  made  a  party  was  not 
used.  And  again  he  said:  "  I  am  old 
enough  to  remember  that  the  decision 
in  Rice  v.  Shute  caused  great  surprise 
in  Westminster  Hall;  for  before  that 
case  there  had  been  an  infinite  number 
of  nonsuits  on  the  ground  that  other 
joint  contractors  should  have  been 
sued."  Tuttle  v.  Cooper,  10  Pick. 
(Mass.)  283. 

5.  Tuttle  V.  Cooper,  ro  Pick.  (Mass.) 
283. 

Serjeant  Williams,  in  his  famous  note 
to  Cabell  v.  Vaughan,  i  Saund.  291/", 
referred  to  in  almost  every  case  where- 
in joinder  of  parties  is  considered,  said 
respecting  the  rule  already  considered 
as  to  nonjoinder  of  parties  plaintiff: 
"  However,  it  may  not  be  improper 
to  observe  as  to  assumpsit  by  one 
only,    that    at    the    time    when    most 
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Statement  of  Uodern  Kule.  —  This  practice,  however,  under  the  influ- 
ence of  Lord  Mansfield,  was  abandoned,*  and  ever  since,  both  in 


of  the  cases  upon  this  subject  were 
decided,  the  same  rule  extended  as 
well  to  defendants  as  to  plaintiffs. 
The  rule  in  both  cases  was  founded 
upon  the  same  reason,  that  the  contract 
proved  was  not  the  same  with  that  in 
the  declaration.  Skin.  640;  2  Str.  820. 
But  as  soon  as  it  was  decided  in  the 
case  of  Rice  v.  Shute,  5  Burr.  261 1,  and 
the  other  cases  which  followed  it.  that 
leaving  out  one  of  the  joint  contractors 
did  not  vary  the  contract,  one  would 
have  thought  that  Ihe  same  principle 
would  be  applied  to  the  case  of  persons 
with  whom  the  contract  was  made.  If 
the  contract  be  still  the  same  notwith- 
standing one  of  the  persons  who  ought 
to  be  joined  is  omitted,  upon  what 
principle  is  it  that  the  contract  is  not 
the  same  if  one  of  the  persons  who 
ought  to  join  be  omitted?  Perhaps  it 
may  be  objected  that  by  this  means  the 
plaintiff  and  the  defendant  are  not  upon 
equal  terms;  that  in  an  action  against 
one  only  he  necessarily  knows  all  the 
persons  liable;  but  in  actions  by  one 
only  the  defendant  may  often  not 
know,  nor  be  able  to  know,  what  per- 
sons ought  to  join.  But  in  answer  to 
this  it  should  always  be  remembered 
that  the  rule  is  founded  upon  the  sup- 
posed variance  between  the  contract 
proved  and  the  contract  laid,  and  not 
u  pon  any  inconvenience  or  convenience 
to  the  parties.  As  to  the  knowing  of 
the  persons,  the  cases  above  referred  to 
respecting  defendants  have  decided 
that  this  circumstance  is  immaterial; 
and  as  to  the  convenience  or  incon- 
venience of  the  thing,  it  should  seem 
more  convenient  that  the  parties 
should,  after  issue  joined,  proceed  upon 
the  merits,  than  that  the  defendant 
should  be  allowed  to  nonsuit  the  plain- 
tiff upon  a  mere  matter  of  form.  See  10 
Edw.  IV.  5,  pi.  10;  8,  pi.  21;  Com. 
Dig.,  Abatement,' E  12." 

The  point  here  raised  was  subse- 
quently discussed  and  the  distinction 
between  plaintiffs  and  defendants  up- 
held, rather,  however,  upon  the  ground 
of  the  plaintiff's  necessary  knowledge 
of  any  other  persons  entitled  to  sue 
than  upon  any  variance  in  the  con- 
tract. Snellgrove  v.  Hunt,  i  Chit.  Rep. 
71,  18  E,  C.  L.  32. 

1.  Rice  V.  Shute,  5  Burr.  2611,  i 
Smith  L.  Cas.  (8th  Am.  ed.)  1405, 
decided   in    1770;    Abbot  v.   Smith,   2 


W.  Bl.  947,  decided  in  1774.  See  also 
Orange  Bank  v.  Brown,  3  Wend.  (N. 
Y.)  164;  Wilson  V.  McCormick.  86  Va. 
997. 

Leading  Case  —  Eice  v.  Shute.  —  "  To 
be  sure,  a  distinction  is  to  be  found  in 
the  books  between  torts  and  assump- 
sits — '  that  in  torts  all  the  trespassers 
need  not  be  made  parties ;  but  in  actions 
upon  contract  every  partner  must  be 
made  a  defendant.'  Many  nonsuits, 
much  vexation,  and  great  hindrance  to 
justice  have  been  occasioned  by  this 
distinction.  It  must  have  been  intro- 
duced originally  from  the  semblance  of 
convenience,  that  there  might  be  one 
judgment  against  all  who  were  liable 
to  the  plaintiff's  demand.  But  experi- 
ence shows  that  convenience,  as  well 
as  justice,  lies  the  other  way.  All  con- 
tracts with  partners  are  joint  and  sev- 
eral; every  partner  is  liable  to  pay  the 
whole.  In  what  proportion  the  others 
should  contribute  is  a  matter  merely 
among  themselves.  A  creditor  knows 
with  whom  he  dealt,  but  he  does  not 
know  the  secret  partner.  He  may  be 
nonsuited  twenty  times  before  he  learns 
them  all,  or  driven  to  a  suit  in  equity 
for  a  discovery  '  who  they  are.'  It  is 
cruel  to  turn  a  creditor  round  and 
make  him  paj  the  whole  costs  of  a 
nonsuit  in  favor  of  a  defendant  who 
is  certainly  liable  to  pay  his  whole 
demand  and  who  is  not  injured  by  an- 
other partner's  not  being  made  defend- 
ant, because  what  he  pays  he  must 
have  credit  for  in  his  account  with  the 
partnership.  Upon  this  point  I  very 
early  consulted  the  three  other  judges 
of  this  court,  Mr.  Justice  Denison,  Mr. 
Justice  Foster,  and  Mr.  Justice  Wilmot. 
They  were  all  of  opinion  '  that  the  de- 
fendant ought  to  plead  it  in  abate- 
ment;' he  then  must  say  '  who  the 
partners  are.'  If  the  defendant  does 
not  take  advantage  of  it  at  the  begin- 
ning of  the  suit,  and  plead  it  in  abate- 
ment, it  is  a  waiver  of  the  objection. 
He  ought  not  be  permitted  to  He  by 
and  put  the  plaintiff  to  the  delay  and 
expense  of  a  trial,  and  then  set  up  a 
plea  not  founded  in  the  merits  of  the 
cause,  but  on  the  form  of  proceeding." 
Per  Lord  Mansfield  in  Rice  v.  Shute,  5 
Burr.  261 1,  I  Smith  L.  Cas.  (8th  Am. 
ed.)  1405. 

Beason  for  Distinction  in  Snle  Between 
Plaintiff  and  Defendant.  —  "  The  plain- 
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England  and  America,  the  rule  has  been  firmly  established  that 
if  the  defendant  wishes  to  take  advantage  of  the  nonjoinder  of  a 
co-contractor,  and  such  nonjoinder  is  not  already  apparent  of 
record,  he  must  plead  it  in  abatement,*  and  if  he  does  not  so 


tifif  knows  or  ought  to  know  who  are 
his  own  partners  in  a  transaction,  but 
he  may  not  be  able  to  ascertain  how 
many  persons  are  liable  to  be  sued 
jointly,  consequently  the  omission  of  a 
parly  who  ought  to  have  been  a  co- 
plaintiff  is  a  ground  of  nonsuit,  but  the 
omission  to  make  a  party  a  defendant 
can  only  be  taken  advantage  of  by  plea 
in  abatement."  Per  Abbott,  C.  J.,  in 
Snellgrove  v.  Hunt,  i  Chit.  Rep.  71,  18 
E.  C.  L.  32. 

"  The  defendant  is  presumed  to  know 
who  his  partners  are,  if  he  has  any, 
and  he  ought  not  to  be  permitted  to  lie 
by,  and  put  the  plaintiff  to  the  delay 
and  expense  of  a  trial,  and  then  set  up 
a  plea  not  founded  in  the  merits  of  the 
cause,  etc.,  but  he  should  plead  the 
nonjoinder  in  abatement,  and  state  who 
his  partners  are."  Hicks  v.  Branton, 
21  Ark.  187  [^citing  Rice  v.  Shute,  5 
Burr.  2613,  I  Smith  L.  Cas.  (8th  Am. 
ed.)  1405;  Ziele  v.  Campbell,  2  Johns. 
Cas.  (N.  Y.)  383]. 

Judicial  Approval  of  Rice  v.  Shute.  — 
"  This  was  a  most  salutary  decision, 
and  prevented  much  injustice  and  costs 
by  requiring  the  party  defendant  to 
take  his  stand  in  limine,  by  pleading 
in  abatement  and  showing  who  the 
other  partners  were."  Robertson  v. 
Smith,  18  Johns.  (N.  Y.)  477,  9  Am. 
Dec.  228. 

"  This  rule  of  practice  is  evidently 
most  salutary;  it  avoids  the  danger  of 
defeat  in  many  actions  for  the  same 
cause,  and  for  the  want  of  information 
very  often  possessed  by  the  defendants 
alone.  By  the  reasonable  requisition 
that  if  they  will  except  to  the  non- 
joinder of  others,  as  defendants,  they 
shall  do  so  by  plea  in  abatement,  there- 
by disclosing  their  knowledge  of  the 
persons  jointly  liable  with  them,  the 
plaintiff  need  be  exposed  to  but  one 
defeat,  and  more  summary  justice  can 
be  done."  Jones  v.  Pitcher,  3  Stew.  & 
P.  (Ala.)  159,  24  Am.  Dec.  727. 

Consequences  of  Eice  v.  Shute.  —  "  One 
consequence  of  the  doctrine  established 
in  Rice  v.  Shute  is  that  if  one  joint 
contractor  sued  alone,  and  not  pleading 
in  abatement,  happens  to  have  a  de- 
fense grounded  on  the  joint  nature  of 
the  debt,  such,  for  instance,  as  a  set- 


off, he  must  and  may  plead,  averring 
the  debt  to  have  been  joint.  Stackwood 
V.  Dunn.  3  Q.  B.  823,  43  E.  C.  L.  991. 
Another  is  thata  judgment,  though  un- 
satisfied, against  one  of  two  joint  (not 
joint  and  several)  debtors  is  a  bar  to 
an  action  against  the  other.  King  v. 
Hoare,  13  M.  &  W.  494.  There  is  a 
distinction  between  scire  facias  and 
other  forms  of  action  in  this  respect; 
scire  facias,  being  a  proceeding  to  have 
execution  of  a  record,  must  follow  its 
terms  and  include  all  the  defendants, 
or  account  for  their  omission;  but  debt 
on  a  record  stands  on  the  same  ground 
as  debt  on  contract;  and  the  omission 
of  one  of  the  original  defendants  is  not 
a  variance  at  a  trial  of  an  issue  upon 
nul  tiel  record,  in  such  an  action.  Cocks 
V.  Brewer,  11  M.  &  W.  51."  Rice  v. 
Shule,  I  Smith  L.  Cas.  (Sth  Am.  ed.) 
1413,  note. 

1.  Alabama.  —  Jones  11.  Pitcher,  3 
Stew.  &  P.  (Ala.)  135,  24  Am.  Dec.  716; 
Boswell  V.  Morton,  20  Ala.  235;  Hen- 
derson V.  Hammond,  19  Ala.  340. 

Arkansas.  —  Hicks  v.  Branton,  21 
Ark.  186. 

California.  —  Beard  v.  Knox,  5  Cal. 
252,  63  Am.  Dec.  128. 

Colorado.  —  Tiger  v.  Lincoln,  i  Colo. 

394. 

Connecticut.  —  Belden  v.  Curtis,  48 
Conn.  32;  Douglas  v.  Chapin,  26  Conn. 
76. 

Florida.  —  Hurley  v,    Roche,  6  Fla. 

746. 

Georgia.  —  Raney  v.  McRae,  14  Ga. 
589,  60  Am.  Dec.  661;  Beasley  v.  Allan, 
23  Ga.  600. 

Illinois.  —  Swigart  v.  Weare,  37  111, 
App.  258;  Cummings  v.  People,  50  III. 
132;  Lurton  v.  Gilliam,  2  111.  577,  33 
Am.  Dec.  430;  Ross  v:  Allen,  67  111.  317. 

Indiana.  —  Bragg  v.  Wetzel,  5  Blackf. 
(Ind.)  96;  Dillon  v.  State  Bank,  6 
Blackf.  (Ind.)  7;  Wilson  r.  State,  6 
Blackf.  (Ind.)  212. 

Iowa.  —  Bonnon  v.  Urton,  3  Greene 
(Iowa)  229;  Hine  v.  Houston,  2  Greene 
(Iowa)  161, 

Kentucky. — Waits  r.  McClure,  10 
Bush  (Ky.)  765;  Moore  v.  Russell,  3 
Bibb  (Ky.)  442. 

Louisiana.  —  New  Orleans  v.  Ripley, 
5  La.  121,  25  Am.  Dec.  175. 


572 


Volume  XV. 


At  Common  Law.  PARTIES   TO  ACTIONS.        Eaising  Objections. 


Maine.  —  Chick  v.  Trevett,  20  Me. 
462,  37  Am.  Dec.  68;  Fogg  v.  Virgin,  19 
Me.  352,  36  Am.  Dec.  758;  Ministerial, 
etc..  Fund  v.  Kendrick,  12  Me.  381; 
Robinson  v.  Robinson,  10  Me.  240; 
Winslow  V.  Merrill,  11  Me.  127;  White 
V.  Gushing,  30  Me.  267;  Holyoke  v. 
Loud,  69  Me.  59;  McGreary  v.  Chand- 
ler, 58  Me.  537. 

Maryland.  —  Smith  r.  Cooke,  31  Md. 
174;  Sittig  V.  Birkestack,  38  Md.  158. 

Massachusetts. — Converse  v.  Symmes. 
10  Mass.  377;  Tuttle  v.  Cooper,  10  Pick. 
(Mass.)  283;  Kendall  v.  Weaver,  i 
Allen  (Mass.)  277;  Burnham  v.  Web- 
ster, 5  Mass.  270. 

Michigan.  —  Dillenbeck  v.  Simons, 
105  Mich.  373;  Searles  v.  Reed,  63 
Mich.  485;  Porter  v.  Leache,  56  Mich. 
40;  Hinman  v.  Eakins,  26  Mich.  82; 
Mitchell  V.  Chambers,  43  Mich.  150. 

Mississippi.  —  Lillard  v.  Planters' 
Bank,  3  How.  (Miss.)  78;  Stiles  v.  In- 
man,  55-Miss.  469. 

Nebraska.  —  Maurer  v.  Miday,  25 
Neb.  575. 

New  Hampshire.  —  Nealley  v.  Moul- 
ton,  12  N.  H.  485;  Jewett  v.  Davis,  6 
N.  H.  518;  Powers  v.  Spear,  3  N.  H. 
36;  Campbell  v.  Wallace,  12  N.  H.  362, 
37  Am.  Dec.  219. 

New  Jersey.  —  Gray  v.  Sharp,  (N.  J. 
1898)  40  Atl.  Rep.  771;  Lieberman  v. 
Brothers,  55  N.  J.  L.  379;  Mershon  v. 
Hobensack,  22  N.  J.  L.  380. 

Ne-iv  York.  —  Robertson  v.  Smith,  18 
Johns.  -(N.  Y.)  459,  9  Am.  Dec.  228; 
Rochester  Bank  v.  Monteath.  i  Den.  (N, 
Y.)  402,  43  Am.  Dec.  681;  Le  Page  z/. 
McCrea,  i  Wend,  (N.  Y.)  164,  19  Am. 
Dec.  469;  Hinman  v.  Hapgood,  i  Den. 
(N.  Y.)  188,  43  Am.  Dec.  663;  Ziele  v. 
Campbell,  2  Johns.  Gas.  (N.  Y.)  383; 
Burgess  v.  Abbott,  6  Hill  (N.  Y.)  136; 
Allen  V.  Sewall.  2  Wend.  (N.  Y.)  33S; 
Orange  Bank  v.  Brown,  3  Wend.  (N. 
Y.)  161;  Fowler  v.  Kennedy,  2  Abb. 
Pr.  (N.  Y.  Supreme  Gt.)347;  Chapman 
V.  Forbes,  123  N.  Y.  537;  Seymours. 
Minturn,  17  Johns.  (N.  Y.)  169;  Wil- 
liams V.  Allen,  7  Cow.  (N.  Y.)  316;  Gay 
V.  Gary,  9  Cow.  (N.  Y."*  44;  Indiana  v. 
Woram,  6  Hill  (N.  Y.)  33,  40  Am.  Dec. 
378. 

Ohio.  —  McArthur   v.    Ladd.   5  Ohio 

514. 

Pennsylvania.  —  Means  v.  Milliken, 
33  Pa.  St.  517;  Witmer  v.  Schlatter,  15 
S.  &  R.  (Pa.)  150,  2  Rawle  (Pa.)  359; 
Deal  V.  Bogue,  20  Pa.  St.  228,  57  Am. 
Dec.  702;  Collins  v.  Smith.  78  Pa.  St. 
425;  Bellas  V.   Fagely,  19  Pa.  St.  275; 


Chorpenning  v.  Royce,  58  Pa.  St.  474; 
Grubb  V.  Foltz,  4  W.  &  S.  (Pa.)  549; 
McLanahan  v.  McLanahan,  i  P.  &  W. 
(Pa.)  96,  21  Am.  Dec.  363. 

South  Carolina.  —  Miller  v.  Ford,  4 
Strobh.  L.  (S.  Car.)  213. 

Tennessee.  —  Coffee  v.  Eastland, 
Cooke  (Tenn.)  159. 

Texas.  —  Davis  v.  Willis,  47  Tex.  154. 

Vermont.  —  Roberts  v.  McLean,  16 
Vt.  608,  42  Am.  Dec.  529;  Nash  v.  Skin- 
ner, 12  Vt.  219,  36  Am.  Dec.  338;  Need- 
ham  V.  Heath,  17  Vt.  224;  Hicks  v. 
Cram,  17  Vt.  449;  Hardy  v.  Cheney, 
42  Vt.  417;  Ives  V.  Hulet,  12  Vt.  314; 
Cleveland  v.  Woodward,  15  Vt.  302,  40 
Am.  Dec.  682. 

Virginia.  —  Wilson  v.  McCormick, 
86  Va.  995;  Prunty  v.  Mitchell,  76  Va. 
169. 

Washington.  —  Barnett  v.  Watson,  I 
Wash.  (Va.)  372. 

Wisconsin.  —  Newhall-House  Stock 
Co.  V.  Flint,  etc.,  R.  Co.,  47  Wis.  516. 

United  States.  —  Barry  z>.  Foyles,  I 
Pet.  (U.  S.)  311;  Metcalf  v.  Williams, 
104  U.  S.  93;  Clarion  First  Nat.  Bank 
V.  Hamor,  49  Fed.  Rep.  45. 

England.  —  Morrison  v.  Trenchard,  4 
M.  &  G.  709,  43  E.  G.  L.  366;  Cocks  v. 
Brewer,  11  M.  &  W.  51;  Cabell  v. 
Vaughan,  i  Saund.  291;  Powell  v.  Lay- 
ton,  2  B.  &  P.  N.  R.  372;  Ricez/.  Shute, 
5  Burr.  2611,  I  Smith  L.  Gas.  (8th  Am. 
ed.)  1405;  Bristow  v.  James,  7  T.  R, 
255;  Abbot  V.  Smith,  2  W.  Bl.  947; 
King  V.  Huare,  13  M.  &  W.  494;  Rob- 
inson V.  Geisel,  (1894)  2  Q.  B.  686. 

"There  is  nothing  better  settled," 
said  Sharswood,  J.,  in  Collins  z/.  Smith, 
78  Pa.  St.  423,  "  than  that  the  non- 
joinder of  a  co-contractor  can  only  be 
taken  advantage  of  by  a  plea  in  abate- 
ment. It  would  be  an  affectation  of 
learning  to  cite  authorities  for  this 
proposition." 

Early  Snle  in  Debt,  Covenant,  and  As- 
sumpsit.—  "  This  has  always  been  the 
prevailing  doctrine,  says  Professor 
Minor,  in  respect  to  the  action  of  cove- 
nant and  of  debt,  even  on  simple  con- 
tracts; but  from  the  time  that,  under 
the  sanction  of  Slade's  Case,  4Goke  93, 
the  action  of  trespass  on  the  case  in 
assumpsit  came  into  common  use  as  a 
concurrent  remedy  with  debt  on  prom- 
ises to  pay  money,  not  under  seal,  it 
was  long  the  practice  in  that  action  to 
prove  the  nonjoinder  of  the  co-contrac- 
tor at  the  trial,  upon  the  general  issue 
of  nonassumpsit,  on  the  notion  that  a 
variance  was    thereby  established  be- 
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plead  it  he  will  be  deemed  to  have  waived  the  objection.* 

Not  Available  After  Plea  in  Bar.  —  As  a  necessary  consequence  of 
this  rule,  it  is  too  late  to  object  after  pleading  the  general  issue  * 
or  any  special  plea  in  bar  of  the  action,*  and  a  subsequent  plea 
in  bar  will  waive  the  prior  plea  of  nonjoinder  in  abatement.'* 


tween  the  declaration  and  the  proofs. 
This  practice,  however,  under  the  influ- 
ence of  Lord  Mansfield,  was  abandoned 
in  Rice  v.  Shule,  5  Burr.  2611,  a  case 
which  was  followed  by  Abbot  v.  Smith, 
2  W.  Bl.  947,  and  has  ever  since  pte- 
vailed  in  England  and  America." 
Wilson  V.  McCormick,  86  Va.  995  \cit- 
ing  4  Min.  Inst.  (2d  ed.),  marg.  p.  630; 
Barry  v.  Foyles,  i  Pet.  (U.  S.)  311; 
Metcalf  V.  Williams,  104  U.  S.  93;  Sey- 
mour V.  Minturn,  17  Johns.  (N.  Y.)  169 
Williams  v.  Allen,  7  Cow.  (N.  Y.)  316 
Henderson  v.  Hammond,  19  Ala.  340 

I  Smith  L.  Cas.  (7th  Am.  ed.)  873,  notes 
to  Rice  V.  Shute]. 

The  Nonjoinder  Most  Be  Pleaded  in 
Abatement  and  Not  in  Bar,  because  such 
plea  is  to  give  the  plaintiff  a  better 
writ,  which  is  the  true  criterion  to  des- 
ignate pleas  in  abatement  from  pleas 
in  bar.  Witmer  v.  Schlatter,  15  S,  & 
R.  (Pa.)  150.  See  also  Converse  v. 
Symmes,  10  Mass.  377,  wherein  it  was 
decided  that  a  judgment  would  not  be 
arrested  upon  a  nonjoinder  or  disclosed 
by  a  plea  in  bar;  and  Roop  v.  Clark,  4 
Greene  (Iowa)  294,  wherein  it  was  said 
that  nonjoinder  was  ground  for  demur- 
rer, but  was  not  available  in  bar. 

A  Befosal  to  Permit  a  Plea  in  Abatement 
in  a  proper  case,  setting  forth  the 
names  and  residences  of  other  persons 
jointly  liable,  in  an  action  before  a 
justice  of  the  peace,  is  erroneous,  and 
a  judgment  against  the  defendant  after 
such  erroneous  refusal  will  be  set  aside 
on  certiorari.     Rivers  v.  Fame  Lodge, 

II  Pa.  Co.  Ct.  Rep.  241. 

All  Sued,  but  Not  All  Served.  —  When 
an  action  of  debt  is  brought  on  a  joint 
judgment,  and  two  of  the  parties  only 
are  served,  the  sheriff  returning  non  est 
inventus  as  to  the  rest  of  the  defend- 
ants, the  court  cannot  allow  the  name 
of  one  of  the  defendants  who  was  sued 
and  served  to  be  stricken  from  the 
case;  and  it  may  be  taken  advantage 
of  by  plea  of  nonjoinder,  filed  instanter 
by  the  other  defendant.  Howell  v. 
Shands,  35  Ga.  66. 

1.  Waiver  by  Failure  to  Plead.  —  Bon- 
non  V.  Urton,  3  Greene  (Iowa)  229; 
Waits  V.  McClure,  10  Bush  (Ky.)  765; 
Albro  V.  Lawson,  17  B.  Mon.  (Ky.)  642; 


Fowler  v.  Kennedy,  2  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  351;  Burgess  »,  Abbott,  6 
Hill  (N.  Y.)  140;  Clarion  First  Nat. 
Bank  v.  Hamor,  49  Fed.  Rep.  45,  7  U. 
S.  App.  69;  King  V.  Hoare,  13  M.  <&  W. 
494;  Rice  V.  Shute,  5  Burr.  2611,  i 
Smith  L.  Cas.  (8th  Am.  ed.)  1405. 

An  Objection  for  the  First  Time  on  Ap- 
peal from  the  final  judgment  comes  too 
late.  Beard  v.  Knox,  5  Cal.  252,  63  Am. 
Dec.  125. 

2.  Waits  V.  McClure,  10  Bush  (Ky.) 
765;  Allen  z/."^Lucket,  3  J.  J.  Marsh. 
(Ky.)  165;  Reed  v.  Wilson,  39  Me.  585; 
Burgess  v.  Abbott,  6  Hill  (N.  Y.)  140; 
Wilson  V.  McCormick,  86  Va.  995; 
Cocks  V.  Brewer,  11  M.  &  W.  51. 

The  opinion  of  Judge  Washington, 
in  Jordan  v.  Wilkins,  3  Wash.  (U.  S.) 
no,  that  where  the  declaration  is  gen- 
eral, and  there  is  no  bill  of  particulars, 
so  that  the  defendant  had  no  notice 
that  he  is  sued  on  a  joint  contract, 
nonjoinder  is  ground  of  nonsuit,  is 
expressly  overruled  by  Chief  Justice 
Marshall  in  Barry  v.  Foyles,  i  Pet.  (U. 
S.)  311,  and  is  again  overruled  in 
Grubb  V.  Foltz,  4  W.  &  S.  (Pa.)  549. 

3.  BepUcation  Unnecessary.  —"If,  after 
pleading  in  bar,  a  defendant  files  a  plea 
in  abatement  for  nonjoinder,  such  plea 
is  a  nullity  and  requires  no  response. 
Lewis  V.  State,  65  Miss.  468. 

Joint  and  Several  Contracts.  —  In  strict- 
ness of  law,  the  plaintiff  in  an  action 
upon  a  joint  and  several  contract  can- 
not sue  an  intermediate  number;  he 
must  sue  all  or  one;  but  the  defect  is 
waived  by  pleading  to  the  merits. 
Minor  v.  Mechanics'  Bank,  i  Pet.  (U. 
S.)  46;  Cummings  v.  People,  50  111. 
132;  State  V.  Chandler,  79  Me.  172; 
Harwood  v.  Roberts,  5  Me.  441;  Fay 
V.  Jenks,  78  Mich.  312;  Merrick  v. 
Bank  of  Metropolis,  8  Gill  (Md.)  59; 
Claremont  Bank  v.  Wood,  12  Vt.  252. 

4.  Waiver  by  Subsequent  Plea  in  Bar.  — 
Where  the  defendants  plead  the  non- 
joinder of  a  party  in  abatement,  and 
afterwards  plead  in  bar  and  go  to  trial 
on  the  merits,  it  is  a  waiver  of  all  de- 
ftnses  peculiar  to  the  plea  in  abate- 
ment.    Potter  z/.  McCoy,  26  Pa.  St.  458. 

Where  the  defendant  pleads  in  abate- 
ment, the  plaintiff  demurs,  and  the  de- 
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Hot  Available  under  General  Issue.  —  The  objection  is  not  available 
under  the  general  issue  *  as  a  variance,  although  the  nonjoinder 
appear  at  the  trial,*  even  though  the  plaintiff  knew  of  the  joint 
liability  before  bringing  the  action,^  nor  even  where  it  appears  of 
record  will  it  constitute  ground  for  a  nonsuit,*  the  reason  being 
that  the  obligation  is  none  the  less  the  defendant's  because 
another  was  bound  with  him.* 


fendant  joins  in  demurrer,  if  before 
judgment  he  voluntarily  pleads  to  the 
action,  he  will  be  considered  as  waiving 
his  plea  in  abatement.  Burnham  v. 
Webster,  5  Mass.  266. 

1.  Lurton  v.  Gilliam,  2  111.  577;  Swi- 
gart  V.  Weare,  37  111.  App.  258;  Brad- 
ley V.  Ward,  6  Blackf.  (Ind.)  191 ;  Waits 
V.  McClure,  10  Bush  (Ky.)  765;  Burn- 
ham  V.  Webster,  5  Mass.  270;  Powers 
V.  Spear,  3  N.  H.  36;  Means  v.  Milli- 
ken,  33  Pa.  St.  517;  Gage  v.  Sartor,  2 
Treadw.  (S.  Car.)  247;  Nash  v.  Skin- 
ner, 12  Vt.  219;  Ives  V.  Hulet,  12  Vt. 
314;  Hicks  V.  Cram,  17  Vt.  449;  South 
V.  Tanner,  2  Taunt.  254. 

Unavailable  under  Nul  Tiel  Record.  — 
An  action  against  one  was  brought  on 
a  judgment  against  two,  without  the 
suggestion  of  the  death  of  one  of  the 
parties,  but  it  was  held  that  the  de- 
fendant could  not  take  advantage 
thereof  under  the  plea  of  nul  tiel  record. 
Gage  V.  Sartor,  2  Treadw.  (S.  Car.)  247. 

Not  Available  by  Instruction.  —  Non- 
joinder in  assumpsit,  as  well  as  in  debt 
and  in  covenant,  can  be  taken  advan- 
tage of  only  by  plea  in  abatement,  save 
when  it  appears  on  the  face  of  the  dec- 
laration; and  consequently  the  objec- 
tion cannot  be  raised  by  a  request  for 
an  instruction,  and  if  such  an  instruc- 
tion is  given  it  is  erroneous.  Wilson  v. 
McCormick,  86  Va.  995,  citing  Prunty 
V.  Mitchell,  76  Va.  169. 

2.  Hicks  V.  Branton,  21  Ark.  i86; 
Waits  V.  McClure,  10  Bush  (Ky.)  765; 
Converse  v.  Symmes,  10  Mass.  377; 
Fowler  v.  Kennedy,  2  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  351;  Bellas  v.  Fagely,  19 
Pa.  St.  275;  Chorpenning  z/.  Royce,  58 
Pa.  St.  474;  Collins  v.  Smith,  78  Pa. 
St.  425;  Nash  V.  Skinner,  12  Vt.  219,  36 
Am.  Dec.  341;  Wilson  v.  McCormick, 
86  Va.  9ge;  Cocks  v.  Brewer,  11  M.  & 
W.  51. 

Not  Available  as  a  Variance.  —  "It  ap- 
pears to  be  established  by  many  cases 
in  England  that  w^here  the  suit  is 
brought  against  one  defendant,  either 
upon  a  joint  promise  or  upon  a  joint 
bond,  or  even  upon  a  judgment  recov- 
ered against  two,  without  stating  that 


any  other  person  than  the  defendant 
made  the  promise,  or  executed  the 
bond,  or  was  liable  upon  the  judgment, 
if  the  defendant  neglects  to  make  the 
objection  by  a  plea  in  abatement,  but 
pleads  non  assumpsit,  non  est  factum, 
or  nul  tiel  record,  the  plaintiff  will  be 
entitled  to  recover;  although  upon  the 
trial,  or  upon  the  production  of  the  rec- 
ord, the  joint  liability  of  the  other  par- 
ties appear.  Abbot  v.  Smith,  2  W.  Bl. 
947;  Richards  r.  Heather,  i  B.  &  Aid. 
29;  South  V.  Tanner,  2  Taunt.  254; 
Rice  z'.  Shute,  5  Burr.  261 1;  Addison  v. 
Overend,  6  T.  R.  770;  Cocks  v.  Brewer,* 
7  Jur.  218;  Whelpdale's  Case,  5  Coke 
119.  And  it  will  make  no  difference, 
in  such  cases,  even  should  the  jury  find 
a  special  verdict  showing  not  only  that 
the  obligation  was  made  jointly  by  the 
defendant  and  another  person,  but  also 
that  such  other  person  is  still  living. 
Stead  V.  Moon,  Cro.  Jac.  152.  Many 
cases  will  also  be  found  in  the  reports 
of  our  own  country  showing  that  upon 
such  a  declaration  it  is  no  ground  of 
nonsuit  that  it  appears  at  the  trial  that 
the  contract  upon  which  the  defendant 
was  sued  was  made  jointly  with  him 
and  another  person,  who  is  then  liv- 
ing, so  that  he  might  have  been  joined 
in  the  suit."  Burgess  z.  Abbott,  6  Hill 
(N.  Y.)  138. 

3.  Wilson  V.  McCormick,  86  Va.  995. 

4.  Waits  V.  McClure,  10  Bush  (Ky.) 
766. 

Nonsuit.  —  "  That  a  joint  contractor 
is  omitted  as  a  defendant,  though  the 
record  show  the  cause  of  action  to  be 
joint,  is  no  ground  of  a  nonsuit;  nor 
would  proof  of  the  omission,  if  it  should 
not  appear  by  the  record,  bar  the  action 
under  the  general  issue."  Bradley  v. 
Ward,  6  Blackf.  (Ind.)  190  [citing  South 
V.  Tanner,  2  Taunt.  254;  Dillon  v.  State 
Bank,  6  Blackf.  (Ind.)  5]. 

6.  Bonnon  v.  Urton,  3  Greene  (Iowa) 
229;  Waits  V.  McClure,  10  Bush  (Ky.) 
766;  Richmond  v.  Toothaker,  69  Me. 
451;  Nealley  v.  Moulton,  12  N.  H.485; 
Means  v.  Milliken,  33  Pa.  St.  517;  Col- 
lins V.  Smith,  78  Pa.  St,  425;  King  ». 
Hoare,  13   M.   &  W.  494;  Whelpdale's 
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Omission  Caused  by  Discontinuance.  —  Where  the  defect  of  parties  is 
caused  by  a  discontinuance  after  issue  joined,  advantage  of  the 
objection  can  be  taken  on  the  trial.* 

Must  Give  Plaintiff  a  Better  Writ.  —  A  plea  of  nonjoinder  must  give 
the  plaintiff  a  better  writ  by  pointing  out  the  names  of  all  the 
proper  defendants  who  have  been  omitted,*  and  stating  their 
residences,'  and  a  similar  plea  in  abatement  naming  other  parties 
will  not  be  allowed  in  the  second  suit,  though  put  in  by  the 
defendants  who  were  not  parties  to  the  first  suit.* 

The  Plea  Must  Also  Aver  that  the  omitted  defendants  are  still  alive,* 
but  it  need  not  allege  that  the  party  not  joined  is  of  full  age  nor 
negative  other  supposable  disabilities.* 


Case,  5  Coke  119;  South  v.  Tanner,  2 
Taunt.  254. 

"  Nor  does  it  matter  that  the  dec- 
laration is  upon  an  individual  contract. 
A  joint  contract  is  not  at  variance  with 
the  count.  It  is  still  the  undertaking 
of  the  defendant  in  soliJo;  though 
being  with  another,  he  has  the  right  to 
have  that  other  brought  in,  but  only  in 
the  very  first  stage  of  the  cause,  by  plea 
in  abatement."  Collins  v.  Smith,  78 
Pa.  St.  423. 

1.  When  Plea  Unnecessary.  —  "Admit- 
ting the  regular  practice  to  be  that  this 
matter  should  be  pleaded  in  limine 
litis,  we  do  not  see  how  the  plaintiPs 
could  be  benefited  by  the  recognition 
of  the  rule.  All  the  obligors  were 
made  parties,  in  the  first  instance,  to 
the  suit.  The  plaintiflfs,  after  issue 
joined,  discontinued  as  to  some,  and 
by  doing  so  left  the  defendants  no  rem- 
edy but  to  take  advantage  of  it  at  the 
trial."     New  Orleans  v.  Ripley,  5  La. 

120,  25  Am.  Dec.  177. 

2.  Plea  Must  Designate  Proper  Parties. 
—  Hicks  V.  Branton,  21  Ark.  190;  New 
Orleans  v.  Ripley,  5  La.  121,  25  Am. 
Dec.  177;  Fowler  v.  Kennedy,  2  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  351;  Robertson 
V.  Smith,  18  Johns.  (N.  Y.)  459,  9  Am. 
Dec.  228;  Witmer  v.  Schlatter,  15  S.  & 
R.  (Pa.)  150;  Rivers  v.  Fame  Lodge,  11 
Pa.  Co.  Ct.  Rep.  241;  JoU  v.  Howe,  4 
C.  B.  249,  56  E.  C.  L.  249. 

3.  Stating  Residence  of  Parties.  —  Riv- 
ers V.  Fame  Lodge,  11  Pa.  Co.  Ct.  Rep. 
241;  JoU  V.  Howe,  4  C.  B.  249,  56  E.  C. 
L.  249;  Slat.  3  &  4  Wm  IV.,  c.  42,  §  8. 
But  see   New   Orleans  v.  Ripley,  5  La. 

121,  25  Am.  Dec.  177,  wherein  it  was 
contended  that  it  was  the  duty  of  the 
defendants  to  show  that  those  who 
were  not  sued  were  amenable  to  the 
jurisdiction  of  the  court,  but  the  court 
held  that  as  the  general  rule  is  that  all 


must  be  sued,  and  the  exception,  if  it 
be  one,  is  that  the  codebtors  cannot  be 
brought  before  the  court,  it  was  suffi- 
cient for  the  defendants  to  show  that 
all  are  not  made  parties,  and  that  it  is 
the  duty  of  the  plaintiffs  to  establish 
the  facts  which  make  their  case  an  ex- 
ception. 

False  Statement  of  Besidence.  —  Where 
the  plea  contains  a  false  statement  of 
residence,  it  may  be  set  aside.  New- 
ton V.  Stewart,  4  Dowl.  &  L.  89. 

SufS.ciency  of  Statement.  —  An  allega- 
tion that  the  party  not  joined  resides  in 
the  state,  and  "  did  at  the  time  of  the 
praying  out  "  of  the  writ,  in  a  plea  in 
abatement,  is  sufficient  without  saying 
"  did  reside,"  etc.  Roberts  v.  Mc- 
Lean, 16  Vt.  608,  42  Am.  Dec.  529. 

The  Domicil  or  Home  of  the  party,  and 
not  the  spot  where  he  actually  is  at  the 
time,  is  the  place  to  be  stated.  Lambe 
V.  Smythe,  15  M.  &  W.  433.  See  also 
Wheatley  v.  Golney,  9  Dowl.  1019. 

4.  Witmer  v.  Schlatter,  15  S.  &  R. 
(Pa.)  151. 

5.  Averment  That  Defendants  Are  Alive. 
—  Belden  v.  Curtis,  48  Conn.  32;  Raney 
V.  McRae,  14  Ga,  589,  60  Am.  Dec.  662; 
Levi  V.  Haverstick,  51  Ind.  236;  Wilson 
V.  State,  6  Blackf.  (Ind.)  212;  Allen  v. 
Lucket,  3  J.  J.  Marsh.  (Ky.)  164;  Bur- 
gess V.  Abbott.  6  Hill  (N.  Y.)  136;  Mc- 
Arthur  v.  Ladd,  5  Ohio  514;  Holling- 
worth  V.  Ascue,  Cro.  Eliz.  355. 

6.  Negativing  Exceptions.  —  Roberts 
V.  McLean,  16  Vt.  608,  42  Am.  Dec. 
529,  wherein  the  court  said:  "  We  do 
not  think  it  necessary  to  allege  in  a 
plea  of  this  kind  that  the  other  joint 
contractors  were  of  full  age  at  the  time 
of  entering  into  the  contract,  any  more 
than  to  negative  any  or  indeed  all  other 
supposable  disabilities,  as,  for  instance, 
coverture,  insanity,  or  being  under 
duress." 
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Verification.  —  In  Virginia  the  plea  should  be  verified.* 

The  Burden  of  Proof  upon  the  issue  of  nonjoinder  is  upon  the 
defendant.* 

Bringing  In  New  Parties.  —  Pending  the  issue  of  a  plea  of  nonjoin- 
der it  is  irregular  upon  motion  to  grant  leave  to  summon  in  addi- 
tional promisors.' 

A  Judgment  for  the  Defendant  on  such  a  plea,  whether  on  an  issue  of 
fact  or  of  law,  is  that  the  plaintiff's  writ  be  quashed.* 

A  Eepiication  that  the  co-obligor  was  dead  before  the  commence- 
ment of  the  suit  is  good.* 

Effect  of  Plea  as  an  Admission.  —  A  plea  in  abatement  alleging  that 
there  are  others  liable  with  the  defendant  does  not  admit  the 
existence  of  any  contract  whatever.® 

bb.  Demurrer,  Motion  in  Arrest,  or  Error.  —  Statement  of  Rule.  — 
Although  it  has  been  held  that  nonjoinder  of  defendants  in 
actions  ex  contractu  cannot  be  raised  by  demurrer,'  nor  by  motion 
in  arrest  of  judgment,®  even  where  apparent  upon  the  face  of  the 
record,®  it  is  more  usually  held  that  where  the  defect  affirmatively 
appears  upon  the  face  of  the  record  it  is  ground  for  a  demurrer 
or  motion  in  arrest  of  judgment,  or  it  may  be  assigned  as  error.** 


It  is  sufficient  for  the  defendants  to 
show  that  not  all  are  made  parties,  and 
the  duty  then  devolves  upon  the  plain- 
tiff to  bring  himself  within  some  ex- 
ception to  the  rule.  New  Orleans  v. 
Ripley,  5  La.  121,  25  Am.  Dec.  177. 

1.  Wilson  V.  McCormick,  86  Va.  995. 

2.  Jewett  V.  Davis,  6  N.  H.  518. 

3.  Mahan  v.  Myers,  34  Me.  34. 

4.  Chapman  v.  Forbes,  123  N.  Y.  537, 
(iting  I  Chit.  PI.  466. 

5.  Cummings  v.  People,  50  111.  132. 

6.  The  new  parties  are  conditionally 
named  to  enable  the  defendant  to  con- 
nect them  with  whatever  contract  may 
be  proved.  It  operates  no  further  than 
to  preclude  an  objection  for  want  of 
parties  a  second  time;  and  the  plain- 
tiff is  nevertheless  bound  to  prove  his 
case  against  all  who  are  named,  as  if 
there  never  had  been  a  proceeding  to 
ascertain  them.  Against  those  who 
pleaded,  the  record  is  evidence  that  all 
who  are  alleged  to  be  partners  are  so 
in  fact;  but  all  others  must  be  proved 
to  be  partners  in  the  ordinary  way. 
Witmer  v.  Schlatter,  2  Rawle(Pa.)  359. 

7.  Gray  v.  Sharp,  (N.  J.  1898)  40  Atl. 
Rep.  771,  citing  Lieberman  v.  Brothers, 
55  N.  J.   L.  379. 

In  the  Federal  Courts,  where  it  is  de- 
sired to  make  objection  to  a  suit  for 
nonjoinder  of  parties,  the  better  prac- 
tice is  to  set  up  the  objection  by  a  plea 
in  abatement  rather  than  by  demurrer. 
Noyes  v.  Barnard,  15  U.  S.  App.  527. 


8.  In  Converse  v.  Symmes,  10  Mass. 
377,  it  was  held  that  if  the  defendant 
waives  the  nonjoinder  by  failing  to 
plead  it  in  abatement,  he  cannot  raise 
the  objection  by  motion  in  arrest, 
although  apparent  of  record. 

9.  Converse  v.  Symmes,  10  Mass. 
377;    Nealley   v.    Moulton,    12    N.    H. 

485. 

10.  Connecticut. — Belden  v.  Curtis,  48 
Conn.  32. 

Georgia.  —  Raney  v.  McRae,  14  Ga. 
589,  60  Am.  Dec.  660. 

Illinois.  —  Cummings  v.  People,  50 
111.  135;    Sandusky  v.  Sid  well,  173  111. 

493- 

Indiana.  —  Bragg  v.  Wetzel,  5 
Blackf.  (Ind.)  95. 

Kentucky.  —  Waits  v.  McClure,  10 
Bush  (Ky.)  765. 

Maine.  —  Harwood  v.  Roberts,  5  Me. 
441;  State  V.  Chandler,  79  Me.  172. 

Maryland.  —  Bowie  v.  Neale,  41  Md. 
124. 

Mississippi.  —  Lillard  v.  Planters' 
Bank,  3  How.  (Miss.)  78;  Lewis  v. 
State,  65  Miss.  468;  Halsey  v.  Norton, 
45  Miss.  703. 

New  Jersey.  —  Smith  v.  Miller,  49  N. 
J.  L.  521. 

New  York.  —  Burgess  v.  Abbott,  6 
Hill  (N.  Y.)  140;  Whitaker  v.  Young, 
2  Cow.  (N.  Y.)  569. 

Texas.  —  Anderson  v.   Chandler,   18 

Tex.  436;  Davis  v.  Willis,  47  Tex.  154. 

Vermont.  —  Needham    v.    Heath,    17 


15  Encyc.  PI.  &  Pr.  —  37 
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No  Intendment  in  Support  of  Demurrer  or  Motion  in  Arrest.  —  In  deter- 
mining when  the  defect  is  apparent  upon  the  face  of  the  plead- 
ings, the  allegations  will  be  strictly  construed  in  favor  of  the 
judgment  and  proceedings,  and  no  intendment  will  be  made  in 
support  of  the  demurrer  or  motion  in  arrest.* 

Showing  that  Joint  Contractor  Still  Lives.  —  Thus  it  must  not  only 
appear  on  the  face  of  the  record  that  there  are  other  joint  con- 
tractors who  are  not  joined,  but  it  must  also  appear  that  such 
contractors  are  still  living,*  or  the  objection  will  not  be  deemed 


Vt.  223;  Roberts  v.  McLean,  16  Vt. 
608,  42  Am.  Dec.  529. 

Virginia.  —  Wilson  v.  McCormick,  86 
Va.  995;  Prunty  v.  Mitchell,  76  Va. 
169;  Leftwich  v.  Berkeley,  i  Hen,  & 
M.  (Va.)  61;  Newell  v.  Wood,  i  Munf. 
(Va.)  555. 

England.  —  Rice  v.  Shute,  5  Burr. 
2611,  I  Smith  L.  Cas.  1405;  Cabell  v. 
Vaughan,  i  Saund.  291,  note;  Rex  v. 
Young,  2  Anstr.  448;  Horner  v.  Moore, 
cited  in  Rice  v.  Shute,  5  Burr.  2614; 
Eccleston  z/.  Clipsham,  i  Saund.  154; 
Scott  V.  Godwin,  i  B.  &  P.  73;  Jeff  re- 
son  V.  Morton,  2  Saund.  8,  note  10. 

The  rule  is  well  settled  that  only 
matters  in  pais  need  be  pleaded.  Cum- 
mings  V.  People,  50  111.  135. 

"  The  case  of  Osborn  v.  Crosbern, 
Sid.  238,  which  came  before  the  Court 
of  King's  Bench  in  1665,  is  one  of  the 
earliest  cases  upon  the  subject  of  the 
nonjoinder  of  joint  contractors.  The 
court,  in  that  case,  is  reported  to  have 
said  that  if  three  were  bound,  and  the 
action  was  brought  against  two,  the 
plaintiff  must  show  that  the  third  was 
dead.  But  it  will  be  seen  from  the  re- 
port that  was  not  the  question  before 
the  court;  nor  is  it  stated  whether  the 
court  supposed  the  defendant  could 
avail  himself  of  the  objection  by  a  gen- 
eral demurrer  to  the  declaration  or 
must  demur  specially."  Burgess  v. 
Abbott,  6  Hill  (N.  Y.)  137. 

Delay  Fatal  to  Motion  in  Arrest.  —  If 
record  of  judgment  against  one  joint 
debtor  does  not  show  that  the  other 
was  served  or  could  not  be  found,  it  is 
erroneous,  and  such  fact  is  good 
ground  for  a  motion  in  arrest  of  judg- 
ment. Such  motion,  however,  comes 
too  late  if  made  after  eleven  years  have 
elapsed.  Raney  v.  McRae,  14  Ga.  589. 
60  Am.  Dec.  660. 

Dismissal  on  Motion  is  proper  where 
the  nonjoinder  appears  on  the  face  of 
the  declaration.  Bragg  v.  Wetzel,  5 
Blackf.  (Ind.)  95. 

1.  Belden   v.    Curtis,   48    Conn.    32, 


wherein  the  court  said  that  in  order  to 
take  advantage  of  a  defect  of  parties 
apparent  on  the  face  of  the  declaration, 
the  plaintiff  must  have  alleged  all  that 
it  would  be  necessary  for  a  defendant 
to  allege  in  a  plea  of  abatement. 

Illustration  of  Becord  Showing  No  De- 
fect. —  A  writ  in  assumpsit  described 
the  party  defendant  as  "  C.  &  Co..  a 
firm  doing  business  in  H.,  and  consist- 
ing of  C,"  and  the  declaration  through- 
out used  the  term  "  defendants." 
Service  was  made  on  C.  alone,  who 
alone  appeared  and  made  defense.  In 
support  of  the  declaration  the  plaintiff 
gave  in  evidence  a  contract  signed 
"  C.  &  Co."  On  the  trial  C.  requested 
the  court  to  charge  the  jury  that  there 
could  be  no  recovery  against  him 
alone,  and  the  court  refusing,  and  a 
verdict  being  rendered  for  the  plaintiff, 
he  moved  in  arrest  of  judgment  on  the 
same  ground.  It  was  held  that  as  the 
writ  stated  explicitly  that  the  firm  con- 
sisted of  C,  it  did  not  appear  upon  its 
face  that  there  were  other  partners  who 
should  have  been  joined,  and  that 
therefore  advantage  of  the  nonjoinder, 
if  there  were  in  fact  other  partners, 
could  have  been  taken  only  by  plea  in 
abatement.  Douglas  v.  Chapin,  26 
Conn.  76. 

2.  Connecticut.  —  Belden  v.  Curtis,  48 
Conn.  32. 

Georgia.  —  Raney  v.  McRae,  14  Ga. 
589,  60  Am.  Dec.  661. 

Indiana.  —  Bragg  v.  Wetzel,  5 
Blackf.  (Ind.)  96;  Dillon  v.  State 
Bank,  6  Blackf.  (Ind.)  5. 

Mississippi.  —  Lillard  v.  Planters' 
Bank,  3  How.  (Miss.)  78. 

New  York.  —  Burgess  z.  Abbott,  i 
Hill  (N.  Y.)  476,  6  Hill  (N.  Y.)  135. 

Pennsylvania.  —  Geddis  v.  Hawk,  10 
S.  &  R.  (Pa.)  38. 

Texas.  —  Anderson  v.  Chandler,  18 
Tex.  436;  Davis  v.  Willis,  47  Tex.  154. 

Vermont.  —  Roberts  v.  McLean,  16 
Vt.  608,  42  Am.  Dec.  529. 

England.  —  Bovill  v.  Wood,  2  M.  & 
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apparent  within  the  meaning  of  the  rule,  and  consequently  can 
be  taken  only  by  plea  in  abatement  as  already  explained.* 

Failure  to  Excuae  Nonjoinder.  —  It  has,  however,  also  been  held  that 
where  a  nonjoinder  appears  in  the  declaration,  and  it  is  not 
excused  by  an  allegation  of  death  or  other  disability,  a  demurrer 
will  lie  or  a  reversal  may  be  had  on  error.* 

Oyer  and  Demurrer.  —  If  in  debt  on  a  bond,  it  appears  upon  oyer 
that  another  person  is  mentioned  in  the  bond  to  be  bound  jointly 
with  the  defendant,  he  cannot  therefore  demur,  but  must  plead 
in  abatement  that  the  other  person  sealed  the  bond  and  is  still 
alive.' 


S.  23;  Hawkins  v.  Ramsbottom,  6 
Taunt.  179,  I  E.  C.  L.  349;  Rees  v.  Ab- 
bott, 2  Cowp.  832;  Cabell  v.  Vaughan, 
I  Saund.  291,  and  notes;  Rice  v.  Shute, 
5  Burr.  2611. 

Presumption  as  to  Continuance  of  Life. 
—  "  It  is  contended  that  as  the  decla- 
ration shows  that  the  bond  was  exe- 
cuted by  all  the  persons  named  therein 
as  obligors,  the  presumption  is  that  all 
are  still  alive,  and  therefore  the  non- 
joinder of  one  of  them  as  a  defendant 
is  an  available  ground  of  demurrer. 
But  however  this  presumption  may,  to 
a  reasonable  extent,  prevail  in  other 
cases,  it  is  not  indulged  to  any  extent 
on  the  face  of  the  pleadings,  either  in 
support  of  a  demurrer  to  the  declara- 
tion, or  in  favor  of  a  plea  in  abatement 
for  nonjoinder  of  a  co-obligor."  Com. 
V.  Davis,  9  B.  Mon.  (Ky.)  128.  See 
also  to  the  same  effect  Nealley  v.  Moul- 
ton,  12  N.  H.  488.  But  see  contra,  Mc 
Gregor  v.  Balch,  17  Vt.  563. 

Continued  Existence  of  Corporation.  — 
In  Indiana  v.  Woram,  6  Hill  (N.  Y.)  33, 
it  was  decided  by  the  Supreme  Court 
that  the  nonjoinder  of  a  defendant  cor- 
poration could  not  be  taken  advantage 
of  on  general  demurrer,  where  it  did 
not  appear  affirmatively  that  the  corpo- 
ration was  still  in  existence. 

1.  Lillard  v.  Planters'  Bank,  3  How. 
(Miss.)  78;  Com.  V  Davis,  9  B.  Mon. 
(Ky.)  129.  See  also  the  preceding  sec- 
tion of  this  article. 

2.  Harwood  v.  Roberts,  5  Me.  441; 
State  V.  Chandler,  79  Me.  172;  Hanley 
V.  Donoghue,  59  Md.  239;  Leftwich  v. 
Berkeley,  i  Hen.  &  M.  (Va.)  61; 
Saunders  v.  Wood,  i  Munf.  (Va.)  406; 
Newell  V.  Wood,  i  Munf.  (Va.)  555; 
Newman  v.  Graham,  3  Munf.  (Va.) 
187;  Winslow  V.  Com.,  2  Hen.  & 
M.  (Va.)  459;  Gilman  v.  Rives,  10  Pet. 
(U.  S.)  298;  Barry  v.  Foyles,  i  Pet.  (U. 
S.)  317.     Contra,  Mackall  v.  Roberts,  3 
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T.  B.  Mon.  (Ky.)  130;  Harrow  v.  Dugan, 
6  Dana  (Ky.)  342;  Tharp  v.  Farquar,  6 
B.  Mon.  (Ky.)  3;  Com.  v.  Davis,  9  B. 
Mon.  (Ky.)  128. 

False  Excuse  for  Noigoinder.  —  When 
the  nonjoinder  of  a  joint  obligor  is  by 
the  declaration  alleged  to  be  because 
he  is  dead,  and  he  is  in  fact  alive,  the 
defendant  should  plead  in  abatement 
that  he  is  not  dead.  Davis  v.  Willis. 
47  Tex.  154. 

Becord  Silent  as  to  Life  or  Death  of  Co- 
contractor. —  In  Burgess  v.  Abbott,  6 
Hill  (N.  Y.)  135,  it  was  held  that  where 
the  declaration  discloses  that  there  is 
another  person  who  ought  to  be  joined 
as  defendant,  if  still  living,  but  does 
not  show  whether  he  is  alive  or  dead, 
advantage  of  the  nonjoinder  may  be 
taken  by  special  demurrer  or  by  motion 
in  arrest;  and  this  rule  was  said  to  ap- 
ply as  well  to  cases  where  the  declara- 
tion is  upon  a  judgment,  recognizance, 
or  other  matter  of  record  as  where  it  is 
upon  a  contract.  The  court  commented 
upon  and  explained  the  case  of  Gilman 
V.  Rives,  10  Pet.  (U.  S.)  299. 

In  Needham  v.  Heath,  17  Vt.  225, 
which  was  an  action  of  debt  upon  a 
recognizance,  the  plaintiff  having  set 
out  the  recognizance  in  the  declara- 
tion, which  showed  that  there  was  an- 
other recognizor,  without  its  appearing 
whether  or  not  he  was  alive,  the  decla- 
ration was  adjudged  to  be  bad  on  gen- 
eral demurrer.  But  in  a  later  case  in 
the  same  court,  this  supposed  distinc- 
tion was  discredited.  It  was  held  that 
in  a  scire  facias  on  a  recognizance,  the 
nonjoinder  of  parties  could  not  be 
taken  advantage  of  upon  a  trial.  Mc- 
Gregor V.  Balch,  17  Vt.  567. 

3.  Cabell  v.  Vaughan,  i  Saund.  291; 
Putt  z/.  Nosworthy,  i  Vent.  135;  Anony- 
mous,  W.  Jones  303;  Cloud  v.  Nichol- 
son, 8  Mod.  242;  Moore  v.  Russell,  2 
Bibb  (Ky.)  442;    McArthur  v.  Ladd,  5 
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(b)  In  Actions  Ex  Delicto.  —  In  actions  ex  delicto,  as  trespass,  trover, 
or  case,  against  one  only  for  a  tort  committed  by  several,  the 
defendant  cannot  plead  the  nonjoinder  of  the  others  either  in 
abatement  or  in  bar,  or  give  it  in  evidence  under  the  general 
issue,  for  a  plea  of  nonjoinder  in  abatement  can  be  adopted  only 
in  those  cases  where  regularly  all  the  parties  must  be  joined,  not 
where  the  plaintiff  may  join  them  all  or  not  at  his  election.* 

d.  Misjoinder  —  (l)  Of  Plaintiffs  —  (a)  in  Actions  Ex  contractu. 
—  A  misjoinder  of  plaintiffs  in  actions  ex  contractu  is  a  ground  of 
nonsuit^*  and  maybe  taken  advantage  of  under  the  general  issue  ' 


Ohio  517.  See  also  note  to  Rice  v. 
Shute,  I  Smith  L.  Cas.  (8th  Am.  ed.) 
1409. 

The  Beason  for  the  Sole  in  reference 
to  this  class  of  cases  has  been  said  to 
be  that  "  it  does  not  appear  from  the 
declaration  and  the  oyer  that  the  per- 
sons whose  names  appear  upon  the 
bond,  or  other  instrument,  actually 
executed  the  same;  and  therefore  it  is 
not  equivalent  to  stating  a  joint  con- 
tract in  the  declaration  against  one  of 
the  parties  thereto  without  joining  the 
others."  Burgess  v.  Abbott,  6  Hill  (N. 
Y.)  135.  Compare  McGregor  v.  Balch, 
17  Vt.  563. 

1.  Illinois.  —  Fisher  v.  Cook,  23  111. 
App.  621. 

Kentuckv.  —  Swigert  v.  Graham,  7  B. 
Mon.  (Ky')  661. 

Louisiana.  —  Pascal  v.  Ducros,  8  Rob. 
(La.)  112,  41  Am.  Dec.  295;  Byrne  v. 
Riddell,  3  La.  Ann.  670. 

M as s ac  h  us e Its.  —  Buddington  v. 
Shearer,  22  Pick.  (Mass.)  428;  Milford 
V.  Holbrook,  9  Allen  (Mass.)  17. 

New  York.  —  Livingston  v.   Bishop, 

1  Johns.  (N.   Y.)  290;    Rose  v.  Oliver, 

2  Johns.  (N.  Y.)  365;  Orange  Bank  v. 
Brown,  3  Wend.  (N.  Y.)  158;  Low  v. 
Mumford,  14  Johns.  (N.  Y.)  426. 

North  Carolina.  —  Graham  v.  Hous- 
ton, 4  Dev.  L.  (N.  Car.)  232. 

England. —  Rice  v.  Shute,  5  Burr. 
2611,    I    Smith   L.   Cas.   (8th  Am.  ed.) 

1413- 

2.  Arkansas.  —  Phillips  v.  Penny  wit, 
I  Ark.  59. 

Illinois.  —  Snell  v.  De  Land,  43  III. 

323. 

Kentucky.  —  Brent  v.  Tivebaugh,  12 
B.  Mon.  (Ky.)  87. 

Maine.  —  Ulmer  v.  Cunningham,  2 
Me.  117. 

Massachusetts.  —  Tuttle  v.  Cooper,  10 
Pick.  (Mass.)  283. 

New  Jersey.  —  Fleming  v.  Freese,  26 
N.  J.  L.  263. 


New  York.  —  Livingston  v.  Trem- 
per,  II  Johns.  (N.Y.)  loi ;  Elmendorph 
z.  Tappen,  5  Johns.  (N.  Y.)  176;  Rob- 
ertson V.  Smith,  18  Johns.  (N.  Y.)  459; 
Bird  V.  Pierpont,  i  Johns.  (N.  Y.)  118; 
Doremus  v.  Selden,  19  Johns.  (N.  Y.) 
213. 

Ohio.  —  Waldsmith  v.  Waldsmith,  2 
Ohio  156. 

Pennsylvania.  —  Heron  v.  Hoflfner,  3 
Rawle  (Pa.)  393. 

Joinder  of  Survivor  and  Representative 
of  Deceased.  —  In  an  action  by  two  joint 
owners  of  a  vessel  against  a  captain 
for  negligence  in  making  a  voyage,  it 
was  held  that  upon  the  death  of  one  of 
them  the  right  of  carrying  on  the  ac- 
tion survived  to  the  plaintiff,  and  that 
it  was  a  misjoinder  to  bring  in  the  exec- 
utor of  the  deceased  partner.  It  was 
further  held  that  as  a  misjoinder  ap- 
peared on  the  record,  it  was  error  to 
order  a  nonsuit,  but  that  the  objection 
should  be  taken  by  demurrer,  writ  of 
error,  or  motion  in  arrest  of  judgment. 
Bond  V.  Hilton,  6  Jones  L.  (N.  Car.)  180. 

Severance.  —  Where  the  plaintiffs  are 
improperly  joined,  a  severance  may  be 
ordered.  Keary  v.  Mutual  Reserve 
Fund  L.  Assoc,  30  Fed.  Rep.  359. 

3.  Bell  z*.  Allen,  53  Ala.  125;  McKone 
V.  Williams,  37  111.  App.  591;  Fair- 
banks V.  Badger,  46  111.  App.  644; 
Snell  V.  De  Land,  43  111.  323;  Ulmer  v. 
Cunningham,  2  Me.  117;  Grozier  v. 
Atwood,  4  Pick.  (Mass.)  234;  Robin- 
sons V.  Scull,  3  N.  J.  L.  383;  Doremus 
V.  Selden,  19  Johns.  (N.  Y.)  213;  Wald- 
smith V.  Waldsmith,  2  Ohio  156;  HolU 
iman  v.  Rogers,  6  Tex.  91. 

Objection  to  a  misjoinder  may  be 
taken  on  the  coming  in  of  the  auditor's 
report.  Goodale  v.  Frost,  59  Vt.  491; 
Gay  V.  Rogers,  18  Vt.  342.  Or,  in  an 
action  of  book  account,  advantage  of 
misjoinder  of  plaintiffs  can  be  taken 
before  the  auditor.  Dennison  v.  Boyls- 
ton,  48  Vt.  439. 
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without  being  specially  pleaded,*  or  if  the  objection  appear  upon 
the  face  of  the  record,  it  is  a  good  cause  of  demurrer,*  and  is 
fatal  on  motion  in  arrest  of  judgment '  or  in  error."* 

Under  Statutes  Authorizing  Amendments  as  to  parties,  a  misjoinder  has 
lost  much  of  its  former  importance,  and  unless  raised  in  some 
manner  before  or  at  the  trial  it  will  usually  be  held  to  have  been 
waived  and  consequently  cannot  be  raised  for  the  first  time  on 
appeal.' 

(b)  In  Actions  Ex  Delicto.  —  Misjoinder  of  plaintiffs  in  actions  ex 
delicto  is  equally  fatal  as  in  actions  ex  contractu,^  and  may  be 
taken  advantage  of  by  demurrer  '^  or  by  motion  in  arrest  of  judg- 


TJnder  the  General  Issue  the  Burden 
of  Proof  is  on  the  defendant  to  show 
a  misjoinder  of  parties  plaintiff,  and  he 
cannot  do  so  in  the  first  instance  by 
cross-examination  of  plaintiff's  wit- 
nesses. McKone  v.  Williams,  37  111. 
App.  591- 

1.  Holliman  v.  Rogers,  6  Tex.  91. 

In  Snell  v.  De  Land,  43  111.  323,  it 
was  held  that  the  objection  might  be 
taken  either  by  plea  in  abatement  or  as 
a  ground  of  nonsuit  upon  the  trial 
under  the  plea  of  the  general  issue. 

2.  Bell  V.  Allen,  53  Ala.  125;  Chris- 
tian V.  Crocker,  25  Ark.  327;  White  v. 
Portland,  67  Conn.  278;  Governor  v. 
Hicks,  12  Ga.  189;  Blakey  v.  Blakey, 
2  Dana  (Ky.)  460;  Brent  v.  Tivebaugh, 
12  B.  Mon.  (Ky.)  87:  Cooper  v.  Bissell, 
16  Johns.  (N.  Y.)  146;  Bond  v.  Hilton, 
6  Jones  L.  (N.  Car.)  180;  Lockhart 
V.  Power,  2  Watts  (Pa.)  371;  Cooke  v. 
Batchelor,  3  B.  &  P.  150,  cited  in  2 
Saund.  117a,  note  2;  Worsley  v.  Char- 
nook,  Cro.  Eliz.  473. 

3.  Bell  V.  Allen,  53  Ala.  125;  Gover- 
nor V.  Hicks,  12  Ga.  191;  Brent  v. 
Tivebaugh,  12  B.  Mon.  (Ky.)  87; 
Cooper  V.  Bissell,  16  Johns.  (N.  Y.) 
146;  Bond  V.  Hilton,  6  Jones  L.  (N. 
Car.)  180;  Lockhart  v.  Power,  2  Watts 
(Pa.)  372;  Cooke  v.  Batchelor,  3  B.  & 
P.  150,  cited  in  2  Saund.  117a,  note  2; 
Worsley  v.  Charnook,  Cro.  Eliz.  473. 

4.  Alabama.  —  Bell  v.  Allen,  53  Ala. 
125. 

Georgia.  —  Governor  v.  Hicks,  12  Ga. 
191. 

Kentucky.  —  Brent  v.  Tivebaugh,  12 
B.  Mon.  (Ky.)  87. 

Massachusetts.  —  Cofran  v.  Shepard, 
148  Mass.  582. 

Nexv  Jersey.  —  Robinson  v.  Scull,  3 
N.  J.  L.  383. 

New  York.  —  Cooper  v.  Bissell,  16 
Johns.  (N.  Y.)  146;  Livingston  v. 
Tremper,  II  Johns.  (N.Y.)  loi;  Elmen- 


dorph  V.  Tappen,  5  Johns.  (N.  Y.)  176; 
Robertson  v.  Smith,  18  Johns.  (N.  Y.) 
459;  Bird  V.  Pierpoint,  i  Johns.  (N.  Y.) 
118. 

North  Carolina.  —  Bond  v.  Hilton,  6 
Jones,  L.  (N.  Car.)  180. 

Pennsylvattia.  —  Heron  v.  Hoffner,  3 
Rawle  (Pa.)  393;  Lockhart  v.  Power,  2 
Watts  (Pa.)  372. 

England.  —  Cooke  v.  Batchelor,  3  B. 
&  P.  150,  cited  in  2  Saund.  117a,  note 
2;  Worsley  v.  Charnook,  Cro.  Eliz.  473. 

5.  White  V.  Portland,  67  Conn.  277; 
Nelson  v.  Smith,  54  111.  App.  346;  Har- 
lem V.  Emmert,  41  111.  319;  Mattoon  v. 
Fallin,  113  111.  249;  Dodge  v.  Wilkin- 
son, 3  Met.  (Mass.)  292;  Cofran  v. 
Shepard,  148  Mass.  582;  Cruchon  r. 
Brown,  57  Mo.  38;  Mueller  v.  Kaess- 
mann,  84  Mo.  318;  Patterson  v.  Lough- 
ridge,  42  N.  J.  L.  21;  Blessington  v. 
Com.,  (Pa.  1888)  14  Atl.  Rep.  416; 
Grinnell  v.  Marine  Guano,  etc.,  Co.,  13 
R.  I.  135.  See  generally  the  articles 
Amendments,  vol.  i,  p.  458.  See  also 
infra,  VI.  4.  b.  Misjoinder. 

"  The  exception  of  misjoinder  of 
plaintiffs  not  having  been  made  at  the 
trial,  we  think  it  now  comes  too  late. 
It  is  an  exception  which,  if  taken  at 
the  trial,  might  have  been  obviated  by 
an  amendment.  The  ample  power, 
now  given  to  courts,  to  allow  amend- 
ments without  costs  renders  this  objec- 
tion comparatively  unimportant,  when 
it  does  not  affect  the  merits  of  the  case. 
When,  therefore,  any  of  the  plaintiffs 
may  recover,  the  exception  of  misjoin- 
der'should  regularly  be  made  at  the 
trial.  If  not  made  then  it  is  waived." 
Per  Shaw,  C.  J.,  in  Dodge  v.  Wilkin- 
son, 3  Met.  (Mass.)  292. 

6.  Glover  v.  Hunnewell,  6  Pick. 
(Mass.)  222;  Rogers  t.  Raynor,  loa 
Mich.  473,  wherein  the  court  said  that 
the  rule  was  well  settled. 

7.  Lea  vet  z/.  Sherman,  i  Root  (Conn.) 
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ment,*  or  at  the  trial  as  ground  for  a  nonsuit,*  or  at  any  stage  of 
the  case  when  such  misjoinder  appears.^  These  rules  are,  of 
course,  subject  to  statutory  changes  in  the  various  states."* 

(2)  Of  Defendants  —  (a)  In  Actions  Ex  Contractu.  —  In  actions  ex 
contractu  against  several,  if  a  joint  contract  be  not  proved  against 
all  the  defendants,  except  where  there  is  matter  going  to  the 
personal  discharge  of  some  of  them,  the  plaintiff  must  be  non- 
suited on  the  trial.'     And  if  it  appear  on  the  face  of  the  plead- 


159,  wherein  three  partners  declared 
for  an  illegal  arrest  and  imprisonment 
of  two  of  them,  and  the  declaration 
was  held  bad  on  demurrer  because  it 
did  not  appear  that  any  joint  interest 
was  injured.  See  also  Read  v.  Sang, 
21  Wis.  678. 

1.  Ainsworth  v.  Allen,  Kirby  (Conn.) 
145,  wherein  two  persons  sued  for  an 
injury  caused  by  a  vexatious  suit 
brought  against  them  jointly  and  the 
judgment  was  arrested  because  their 
injury  was  in  law  several.  See  also 
Rhoads  v.  Booth,  14  Iowa  575;  Hill  v. 
Davis,  4  Mass.  137;  Pennsylvania  R. 
Co.  V.  Bock,  93  Pa.  St.  427,  wherein  it 
was  conceded  that  a  motion  in  arrest 
would  lie  if  the  misjoinder  were  appar- 
ent of  record,  but  it  was  held  that  in 
the  case  at  bar  the  error  was  not  appar- 
ent of  record. 

2.  Rhoads  v.  Booth,  14  Iowa  575; 
Glover  v.  Hunnewell,  6  Pick,  (Mass.) 
222;  Vinton  v.  Welsh,  9  Pick.  (Mass.)  87. 

Plea  in  Abatement  Unnecessary.  —  Mis- 
joinder of  plaintiffs  in  tort  not  appear- 
ing in  the  declaration  may  be  taken 
advantage  of  at  the  trial  without 
pleading  it  in  abatement.  Gerry  v. 
Gerry,  11  Gray  (Mass.)  381. 

3.  Rhoads  v.  Booth,  14  Iowa  575, 
wherein  the  court  said:  "  The  objec- 
tion may  be  taken  on  the  trial  in  arrest 
or  by  appeal  or  writ  of  error,  and  espe- 
cially when  such  misjoinder  of  parties 
does  not  appear  from  the  plaintiffs'  pe- 
tition. The  counts  of  a  petition  may 
be  ever  so  perfect  in  showing  a  just 
right,  or  that  there  is  a  proper  joinder 
of  parties,  and  yet  if  upon  the  trial  or 
in  any  stage  of  the  case  the  misjoinder 
appears,  defendant  may  avail  himself 
of  the  defect."  Citing  Glover  v.  Hun- 
newell, 6  Pick.  (Mass.)  222,  i  Burr.  N. 
Y.  Pr.  64;  I  Chitty  on  Pleadings  205, 
Vinton  v.  Welsh,  9  Pick.  (Mass.)  87;  3 
Bouv.  Inst.  515;  Stephen  on  Plead- 
ing 96. 

4.  See  for  example  Farrel  v.  Colwell, 
30  N.  J.  L.  123,  and  see  generally 
infra,  VI.  4.  b.  Misjoinder. 


5.  Connecticut.  —  Walcott  v.  Canfield, 
3  Conn.  194. 

Illinois.  —  Kimmel  v.  Shultz,  i  111. 
169;  Supreme  Lodge,  etc.  v.  Zuhlke, 
129  111.  298,  affirming  30  111.  App.  98. 

Kentucky.  —  Erwin  v.  Devine,  2  T. 
B.  Mon.  (Ky.)  124;  Brown  v.  Warner, 
2  J.  J.  Marsh.  (Ky.)  38.     ' 

Massachusetts.  —  Tuttle  v.  Cooper,  10 
Pick.  (Mass.)  283. 

New  Jersey.  —  Patterson  v.  Lough- 
ridge,  42  N.  J.  L.  23;  Fleming  v. 
Freese,  26  N.  J.  L.  263. 

New  York.  —  Fielden  v.  Lahens,  9 
Bosw.  (N.  Y.)  436;  Livingston  v.  Trem- 
per,  II  Johns.  (N.  Y.)  loi;  Elmendorph 
V.  Tappen,  5  Johns.  (N.  Y.)  176;  Rob- 
ertson V.  Smith,  18  Johns.  (N.  Y.)  459, 
9  Am.  Dec.  227;  Bird  v.  Pierpoint,  i 
Johns.  (N.  Y.)  118;  Tom  v.  Goodrich, 
2  Johns.  (N.  Y.)  213. 

Pennsylvania.  —  Heron  v.  Hoffner,  3 
Rawle  (Pa.)  393;  Rowan  v.  Rowan,  29 
Pa.  St.  181. 

Virginia.  — Jenkins  «/.  Hurt,  2  Rand. 
(Va.)  446. 

Wisconsin.  —  Stewart  w.  Glenn,  5 
Wis.  14. 

United  States.  —  Blight  v.  Ashley, 
Pet.  (C.  C.)  16. 

England.  —  Shirreff  v.  Wilks,  i  East 
48;  I  Chitty  on  Pleadings  98. 

See  also  article  Judgments,  vol.  11, 
p.  847  et  seq. 

Distinction  Between  Misjoinder  and 
Nonjoinder.  —  "  There  is  a  material  dis- 
tinction at  common  law,  well  under- 
stood and  long  recognized  by  this 
court,  between  a  misjoinder  and  non- 
joinder of  parties  defendants  in  actions 
upon  contracts.  Where  too  many  par- 
ties are  made  defendants,  and  the  ob- 
jection appears  on  the  face  of  the 
pleading  upon  a  contract  alleged  to  be 
joint,  the  defendant  may  demur  or 
move  in  arrest  of  judgment,  and  if  the 
objection  is  not  shown  by  the  plead- 
ings, but  by  the  proof,  the  plaintiff  will 
be  nonsuited,  i  Chitty  on  Pleadings 
50.  But  in  cases  where  one  defendant 
is  omitted  who  is  liable  to  be  jointly 
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ings  that  too  many  persons  are  made  defendants,  the  defendants 
may  raise  the  objection  by  a  demurrer  or  motion  in  arrest  of 
judgment,  or  they  may  sustain  a  writ  of  error.*  This  rule  has 
been  very  generally  modified  by  statute  in  the  various  states.* 

Severance.  —  When  an  action  has  been  brought  against  several 
joint  defendants  who  are  improperly  joined  the  court  may  grant 
an  order  for  the  severance  of  the  action.* 

(b)  In  Actions  Ex  Delicto.  —  In  actions  ex  delicto  a  joint  liability 
need  not  be  proved,  and  consequently  a  misjoinder  of  defendants 
will  not  defeat  a  recovery  against  any  or  either  proved  guilty.* 


sued  with  those  declared  against,  and 
this  fact  not  appearing  upon  the  face 
of  the  declaration,  the  objection  can 
only  be  taken  advantage  of  by  plea  in 
abatement;  and  if  not  so  taken,  the 
parties  sued  will  be  liable  for  the  whole 
debt;  and  it  cannot  be  insisted,  under 
the  general  issue  as  a  variance,  that 
the  bill  or  note  declared  on  to  have 
been  made  by  the  defendant  was  in  fact 
made  by  himself  and  others,  i  Chitty 
on  Pleadings  52."  Waits  v.  McClure. 
lo  Bush  (Ky.)  763. 

Waiver  of  Objections.  —  In  Moore  v. 
Waco  Bldg.  Assoc,  (Tex,  Civ.  App, 
1898)  45  S.  W.  Rep.  974,  where  there 
was  a  clear  misjoinder  of  defendants, 
it  was  held  that  a  failure  for  more  than 
four  years  to  object  on  that  ground, 
during  which  time  the  defendants  had 
demurred  and  pleaded  in  bar  and  taken 
other  proceedings  in  the  cause,  oper- 
ated as  a  waiver  of  the  objection. 

Borden  of  Proving  Misjoinder.  —  The 
burden  of  proving  an  improper  joinder 
as  to  a  defendant  is  upon  the  party 
claiming  to  be  improperly  joined, 
Bannon  v.  Pfieger,  53  111.  App.  309. 

1.  Waits  V.  McClure,  10  Bush  (Ky.) 
765;  Livingston  v.  Tremper,  11  Johns, 
(N.  Y.)  loi;  Elmendorph  v.  Tappen,  5 
Johns.  (N.  Y.)  176;  Robertson  v.  Smith, 
18  Johns.  (N.  Y.)  459;  Bird  v.  Pier- 
point,  I  Johns.  (N.  Y.)  118;  Heron  v. 
Hoffner,  3  Rawle  (Pa.)  393;  State 
Treasurer  v.  Friott,  24  Vt.  134;  Woos- 
ter  V.  Northrup.  5  Wis.  245.  But  see 
Nelson  v.  Smith,  54  111.  App.  345,  hold- 
ing that  a  misjoinder  of  parties  plain- 
tiff or  defendant  cannot  be  objected  to 
for  the  first  time  on  appeal.  And  see 
generally  article  Exceptions  and  Ob- 
jections, vol.  8,  p.  153. 

Joint  and  Several  Contracts.  —  Joint 
and  several  contractors  must  be  sued 
jointly  or  severally  {supra,  IV.  3,  b.  (2) 
\b)  cc.  Joint  and  Several  Contracts); 
therefore  if  two  of  three  are  sued,  and 


it  appears  on  the  declaration  that  a 
prior  judgment  has  been  recovered 
against  the  other,  it  is  fatal  for  the 
misjoinder  even  after  verdict,  the 
plaintiff  having  elected  by  his  prior 
suit  to  treat  the  contract  as  several. 
Bangor  Bank  v.  Treat,  6  Me.  207. 

Joinder  of  Survivor  and  Bepresentative 
of  Deceased.  —  Misjoinder  of  defendants, 
surviving' co-obligor  and  representa- 
tive of  deceased  co-obligor,  is  fatal,  and 
may  be  taken  advantage  of  in  error. 
Eggleston  v.  Buck,  31  111.  254, 

2.  See  infra^  VI.  4.  b.  Misjoinder. 
See  also  article  Judgments,  vol.  11,  p. 
847  et  seq. 

3.  Seaman   v.    Slater,   18   Fed.  Rep. 

485. 

4.  Swigert  v.  Graham,  7  B.  Mon. 
(Ky.)  661;  Keer  v.  Oliver,  61  N.  J.  L. 
154;  Allen  V.  Craig,  13  N.  J.  L.  294; 
Montfort  V.  Hughes,  3  E.  D.  Smith  (N. 
Y,)  591;  McMullin  v.  Church.  82  Va. 
501;  I  Chitty  on  Pleadings  97,  See 
generally  article  Judgments,  vol,  11, 
p.  852  et  seq. 

Distinction  Between  Contract  and  Tort. 
—  "  We  take  the  general  rule  of  prac- 
tice to  be  well  settled  that  in  an  action 
ex  contractu  against  several,  it  must  ap- 
pear on  the  face  of  the  pleadings  that 
their  contract  was  joint,  and  that  fact 
must  be  proved  on  the  trial.  And  if 
the  fact  do  not  appear  upon  the  plead- 
ings, the  plaintiff  may  be  nonsuited  at 
the  trial,  if  he  fail  of  proving  a  joint 
contract;  or  if  the  evidence  is  proper 
to  be  submitted  to  the  jury,  they  will 
be  instructed  that  if  the  evidence  is  in- 
sufficient to  establish  a  joint  contract, 
the  defendants  will  be  entitled  to  a 
verdict.  And  this  it  is  which  consti- 
tutes the  marked  distinction  between 
tort  and  contract;  for  in  actions  in 
form  ex  delicto,  as  in  trespass  or  case, 
one  defendant  maybe  found  guilty  and 
the  other  acquitted,  yet  in  covenant, 
debt,  or  other  action  in   form  ex  con* 


583 


Volume  XV. 


In  Equity. 


PARTIES  TO  ACTIONS. 


General  Boles. 


Exception.  —  Actions  in  which  from  their  nature  the  tort  cannot 
be  joint,  as  in  case  of  verbal  slander,  are  an  exception  to  this 
rule.* 

e.  Amendment  as  to  Parties.  —  See  article  Amendments, 
vol.  I,  p.  458. 

V.  In  EftuiTY  —  1.  General  Eules  —  a.  All  Persons  Inter- 
ested. —  It  is  a  general  rule  of  equity  pleading  that  all  persons 
who  are  materially  interested  in  the  event  of  the  suit  or  in  the 
subject-matter,  however  numerous,  should  be  made  parties  either 
as  plaintiffs  or  as  defendants.*     This   rule  is  everywhere  con- 


tractu,  a  verdict  or  judgment  cannot  in 
general  be  given  in  a  joint  action 
against  one  defendant  without  the 
other."  Tuttle  v.  Cooper,  10  Pick. 
(Mass.)  281,  citing  1  Chitty  on  Plead- 
ings 32. 

Debt  for  Statutory  Penalty.  —  While  a 
staiutorj  penalty  is  recovered  in  an  ac- 
tion of  debt,  ihe  action,  though  in  form 
ex  contractu,  is  founded  in  fact  upon  a 
tort,  and  therefore  it  is  not  necessary 
to  establish  a  joint  liability  against  all 
the  defendants  sued.  Judgment  may 
be  entered  against  those  whose  liabil- 
ity is  proved  just  as  if  the  action  were 
in  form  ex  delicto.  Chaffee  v.  U.  S.,  18 
Wall.  (U.  S.)  516. 

Error  Cured  by  Verdict.  —  In  Harlem 
V.  Emmert,  41  111.  319,  it  was  held  that 
a  misjoinder  of  parties  defendant  in  an 
action  on  the  case  must  be  pleaded  in 
abatement,  or  the  verdict  will  cure  the 
defect  under  the  statute  of  jeofails. 
This  case  was  cited  in  Nelson  v.  Smith, 
54  111.  App.  347,  to  the  effect  that  in  an 
action  for  the  forcible  detainer  of  prem- 
ises a  misjoinder  of  both  plaintiffs  and 
defendants  cannot  be  assigned  as  error 
on  appeal  when  no  such  objection  was 
urged  in  the  trial  court.  See  generally 
as  to  this  point  the  article  Exceptions 
AND  Objections,  vol.  8,  p.  153. 

Joinder  of  Distinct  Tortfeasors.  —  In 
Mexican  Nat.  Constr.  Co  v.  Med- 
dledge,  75  Tex.  634,  it  was  held  reversi- 
ble error  to  overrule  a  demurrer  to  a 
petition  against  two  defendants  alleg- 
ing on  its  face  a  several  tort  by  each. 

Joinder  of  Survivor  and  Executor  of  De- 
ceased.—  In  Johnson  z^.  Cunningham, 
56  111.  App.  593,  it  was  held  that  the 
objection  that  there  is  a  misjoinder  of 
parties  defendant  (in  this  instance  join- 
der of  a  surviving  tortfeasor  with  the 
executor  of  a  deceased  tortfeasor)  may 
be  made  by  demurrer  or  in  arrest  of 
judgment  or  upon  error. 

1.  Montfort  v.  Hughes,  3  E.  D.  Smith 
(N.  Y.)  593. 


Torts  Necessarily  Several.  —  "  If  sev- 
eral persons  be  made  defendants 
jointly,  where  the  toit  could  not  in 
point  of  law  be  joint,  they  may  demur; 
and  if  a  verdict  be  taken  against  all, 
the  judgment  may  be  arrested  or  re- 
versed on  a  writ  of  error,  but  the  ob- 
jection may  be  aided  by  the  plaintiff's 
taking  a  verdict  against  one  only;  or 
if  several  damages  be  assessed  against 
each  by  entering  a  nolle  prosequi  as  to 
one  after  the  verdict,  and  before  judg- 
ment. So  in  other  cases,  when  in 
point  of  fact  and  of  law  several  persons 
might  have  been  jointly  guilty  of  the 
same  offense,  the  joinder  of  more  per- 
sons than  were  liable  in  a  personal  or 
mixed  action  in  form  ex  delicto  consti- 
tutes no  objection  to  a  partial  recovery, 
and  one  of  them  may  be  acquitted  and 
a  verdict  taken  against  the  others.  On 
the  other  hand,  if  several  persons 
jointly  commit  a  tort,  the  plaintiff  in 
general  has  his  election  to  sue  all  or 
some  of  the  parties  jointly,  or  one  of 
them  separately,  because  a  tort  is  in  its 
nature  a  separate  act  of  each  indi- 
vidual. *  *  *  Such  seems  to  be  the 
recognized  doctrine  with  respect  to  the 
joinder  of  persons."  McMullin  v. 
Church,  82  Va.  501,  citing  i  Chitty  on 
Pleadings  (i6th  Am.  ed.)  96-98. 

2.  Alabama.  —  Parkman  v.  Aicardi, 
34  Ala.  393;  Harris  v.  Carter,  3  Stew. 
(Ala.)  233;  Lucas  v.  Darien  Bank,  2 
Stew.  (Afa.)  280. 

Arkansas.  —  Howell  v.  Harvey,  5 
Ark.  270. 

California.  —  Gates  v.  Lane,  44  Cal. 
392;  Wilson  V.  Castro,  31  Cal.  427; 
Whitney  v.  Higgins,  10  Cal.  547. 

Connecticut.  —  Crocker  v.  Higgins,  7 
Conn.  342;  Gaston  v.  Plum,  14  Conn. 
344;  Cornwall  v.  Lee,  14  Conn,  524; 
New-London  Bank  v.  Lee,  11  Conn.  112. 

Delaware.  —  Farmers',  etc.,  Bank  v. 
Polk,  I  Del.  Ch.  167. 

Florida.  —  Betton  v.  Williams,  4  Fla. 
II;  Robinson  v.  Howe,  35  Fla.  73, 


584 


Volume  XV. 


In  Equity. 


PARTIES  TO  ACTIONS. 


General  Boles, 


ceded,  and  it  is  stated  in  more  or  less  similar  terms  in  almost 


Georgia.  —  Gilmore  v.  Johnson,  14 
Ga.  683. 

Illinois.  —  Howell  v.  Foster,  122  111. 
276;  Webster  v.  French,  11  111.  254; 
Whitney  v.  Mayo,  15  111.  255;  Greenup 
V.  Porter,  4  111.  65;  Scott  v.  Moore,  4 
111.  315;  Willis  V.  Henderson,  5  111.  20; 
Spear  v.  Campbell,  5  111.  426;  Mont- 
gomery V.  Brown,  7  111.  581;  Hoare  v. 
Harris,  11  111.  24;  Smith  v.  Rotan,  44 
111.  506;  Lynch  v.  Rotan,  39  111.  14; 
Gilham  v.  Cairns,  i  111.  164;  Prentice 
V.  Kimball,  19  111.  320;  Alexander  v. 
Hoffman,  70  111.  114;  Turner  v.  Berry, 
8  111.  541;  Bruff  V.  Leder,  10  111.  210; 
Bonham  v.  Galloway,  13  111.  68;  Chi- 
cago, etc..  Land  Co.  v.  Peck,  112  111. 
408;  McGraw  v.  Bayard,  96  111.  153; 
Zelle  V.  Workingmen's  Banking  Co., 
10  111.  App.  335. 

Indiana.  —  Park  v.  Ballentine,  6 
Blackf.  (Ind.)  223;  Fletcher  v.  Mansur, 

5  Ind.  267;  Thiebaud  v.  Tait,  (Ind. 
1892)  31  N.  E.  Rep.  1052. 

Iowa.  —  Fleming  v.  Mershon,  36 
Iowa  413;  Postlewait  v.  Howes,  3  Iowa 
378. 

Kentucky.  —  Macey  v.  Brooks,  4  Bibb 
(Ky.)  238;  Biarry  v.  Rogers,  2  Bibb 
(Ky.)  314;  Barbour  v.  Whitlock,  4  T. 
B.  Mon.  (Ky.)  180;    Todd  v.  Sterrett, 

6  J.  J.  Marsh.  (Ky.)  425;  Prewett  v. 
Prewett,  4  Bibb  (Ky.)  266;  Moore  v. 
Moberly,  7  B.  Mon.  (Ky.)  299;  Duncan 
V.  Mizner,  4  J.  J.  Marsh.  (Ky.)  443. 

■  Maine.  —  Tucker  v.  Bean,  65  Me. 
352;  Wakefield  v.  Marr,  65  Me.  341; 
Pierce  v.  Faunce,  47  Me.  507;  Hussey 
V.  Dole,  24  Me,  20;  Bailey  v.  Myrick, 
36  Me.  50;  Hilton  v.  Lothrop,  46  Me. 
297;  Miller  v.  Whittier,  32  Me.  210. 

Maryland.  —  Binney's  Case,  2  Bland 
(Md.)  99;  Bowen  v.  Gent,  54  Md.  555; 
Oliver  v.  Palmer,  11  Gill  &  J.  (Md.) 
426. 

Massachusetts.  —  Stevenson  v.  Aus- 
tin, 3  Met.  (Mass.)  480;  Schwoerer  v. 
Boylston  Market  Assoc,  99  Mass,  285; 
Florence  Sewing  Mach.  Co.  v.  Grover, 
etc..  Sewing  Mach.  Co.,  no  Mass. 
I;  Michigan  State  Bank  v.  Gardner,  3 
Gray  (Mass.)  305;  Towle  v.  Pierce,  12 
Met.  (Mass.)  332;  Cassidy  v.  Shimmin, 
122  Mass.  406;  Lyman  v.  Bonney,  loi 
Mass.  563;  Crowell  v.  Cape  Cod  Ship- 
Canal  Co.,  164  Mass.  235. 

Michigan.  —  Michigan  State  Bank  v. 
Hastings,  i  Dougl.  (Mich.)  225 ;  Watson 
V.  Lion  Brewing  Co.,  61  Mich.  595; 
Westcott  V.  Minnesota  Min.  Co.,  23 
Mich.  145. 


Mississippi.  —  Cannon  v.  Barry,  59 
Miss,  305;  McPike  v.  Wells,  54  Miss, 
145;  Coulson  V.  Harris,  43  Miss.  728; 
Lemmon  v.  Dunn,  61  Miss.  2io. 

New  H  amp  s  h  ire.  —  Burnham  v. 
Kempton,  37  N.  H.  485;  Busby  v.  Lit- 
tlefield,  31  N.  H.  198;  Ladd  v.  Harvey, 
27  N.  H.  372. 

New  Jersey.  —  Marselis  v.  Morris 
Canal,  etc.,  Co.,  i  N.  J.  Eq.  31;  Still- 
well  V.  M'Neely,  2  N.  J.  Eq.  305; 
Trades  Sav.  Bank  v.  Freese,  26  N.  J. 
Eq.  453;  Irick  p.  Black,  17  N.  J.  Eq. 
189;  Hicks  V.  Campbell,  19  N.  J.  Eq. 
183. 

New  York.  —  Atlantic,  etc.,  Tel.  Co. 
V.  Baltimore,  etc.,  R.  Co.,  46  N.  Y. 
Super.  Ct.  377;  Bouton  v.  Brooklyn, 
15  Barb.  (N.  Y.)  375;  Wood  v.  Draper, 
24  Barb.  (N.  Y.)  187;  Shepard  v.  Man- 
hattan R.  Co.,  117  N.  Y.  442;  Strow- 
bridge  Lithographic  Co.  v.  Crane,  20 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  15; 
Boughton  V.  Allen,  11  Paige  (N.  Y.) 
321;  Hallett  V.  Hallett,  2  Paige  (N.  Y.) 
15:  Petrie  v.  Petrie,  7  Lans.  (N.  Y.)  90; 
McCotter  v.  Lawrence,  4  Hun  (N.  Y.) 
109;  Wiser  v.  Blachly,  i  Johns.  Ch. 
(N.  Y.)  439;  People  v.  Erie  R.  Co.,  54 
How.  Pr.  (N.  Y.  Supreme  Ct.)  59; 
Dart  V.  Palmer,  i  Barb.  Ch.  (N.  Y.)  92; 
Whelan  v.  Whelan,  3  Cow.  (N.  Y.) 
537;  Wendell  v.  Van  Rensselaer,  I 
Johns.  Ch.  (N.  Y.)  349;  La  Grange  v. 
Merrill,  3  Barb.  Ch.  (N.  Y.)  625;  Haw- 
ley  V.  Cramer,  4  Cow.  (N.  Y.)  717; 
Brasher  v.  Van  Cortlandt,  2  Johns.  Ch. 
(N.  Y.)  242;  De  La  Vergne  v.  Evertson, 
I  Paige  (N.  Y.)  181;  Bailey  v.  Inglee,  2 
Paige  (N.  Y.)  278. 

North  Carolina.  —  Hoover  v.  Berry- 
hill,  84  N.  Car.  135;  Vanhorn  v.  Duck- 
worth, 7  Ired.  Eq.  (N.  Car.)  261;  Vann 
V.  Hargett,  2  Dev.  &  B.  Eq.  (N.  Car.)  31. 

Pennsylvania.  —  Philadelphia  v. 
River  Front  R.  Co.,  133  Pa.  St.  134.  25 
W.  N.  C.  (Pa.)  457;  Petitt  v.  Baird,  10 
Phila.  (Pa.)  57,  30  Leg.  Int.  (Pa.)  208; 
Long  V.  Dickinson,  10  Phila.  (Pa.)  108, 
31  Leg.  Int.  (Pa.)  36. 

South  Carolina. — Trescot  v.  Smyth, 
I  M'Cord  Eq.  (S.  Car.)  301;  Neely  v. 
Anderson,  2  Strobh.  Eq.  (S.  Car.)  262; 
Farr  v.  Gilreath,  23  S.  Car.  502;  Frazer 
V.  Legare,  Bailey  Eq.  (S.  Car.)  389; 
Moore   v.  Hood,  9  Rich.  Eq.  (S.  Car.) 

3"- 

Tennessee.  —  Brown  v.  Brown,  86 
Tenn.  311. 

Texas.  —  Connell  v.  Chandler,  11 
Tex.  249;  Hall  v.  Hall,  11  Tex.  526. 
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every  case  wherein   the   subject  of  parties  in  equity  has  been 

iinr1<»t-  rl Jcr'iiccirin    * 


under  discussion. 

Vermont.  —  McConnell  v.  McCon- 
nell,  II  Vt.  290;  Noyes  v.  Sawyer,  3 
Vt.  160. 

Virginia.  —  Crawford  v.  M'Daniel,  i 
Rob.  (Va.)  473;  Jameson  v.  Deshields, 
3  Gratt.  (Va.)  4;  Lynchburg  Iron  Co. 
V.  Tayloe,  79  Va.  671;  Clendenning  v. 
Conrad,  91  Va.  410;  Clark  v.  Long,  4 
Rand.  (Va.)  451;  Key  v.  Lambert,  i 
Hen.  &  M.  (Va.)  330;  Meek  v.  Spracher, 
87  Va.    162;    Yost    V.    Porter,    80   Va. 

855. 

West  Virginia.  —  McClaskey  i'. 
O'Brien,  16  W.  Va.  794;  Hill  v.  Proctor, 
10  W.  Va.  59. 

Wisconsin.  —  Armstrong  v.  Pratt,  2 
Wis.  299;  Douglas  County  v,  Wal- 
bridge,  38  Wis.  179. 

United  States.  —  Williams  v.  Bank- 
head,  19  Wall.  (U.  S.)  571;  Elmendorf 
V.  Taylor,  10  Wheat.  (U.  S.)  152;  Gray 
V.  Larrimore,  2  Abb.  (U.  S.)  542;  Cald- 
well V.  Taggart,  4  Pet.  (U.  S.)  190;  Joy 
V.  Wirtz,  I  Wash.  (U.  S.)  517;  Bland  v. 
Fleeman,  29  Fed.  Rep.  669;  Jessup  v. 
Illinois  Cent.  R.  Co.,  36  Fed.  Rep.  735; 
Mallow  V.  Hinde,  12  Wheat.  (U.  S.) 
193;  Gregory  v.  Stetson,  133  U.  S.  579; 
U.  S.  V.  Parrott,  i  McAll.  (U.  S.)  271; 
Cole  Silver  Min.  Co.  v.  Virginia,  etc.. 
Water  Co.,  i  Sawy.  (U.  S.)  685;  McAr- 
thur  V.  Scott,  113  U.  S.  340;  Ribon  v. 
Chicago,  etc.,  R.  Co.,  16  Wall.  (U.  S.) 
450;  Farmers'  Nat.  Bank  v.  Hannon, 
14  Fed.  Rep.  593;  Smith  v.  Lee,  77 
Fed.  Rep.  779;  Alger  v.  Anderson,  78 
Fed.  Rep.  729;  Garnett  v.  Macon, 
2  Brock.  (U.  S.)  185;  Shields  z/.  Barrow, 
17  How.  (U.  S.)  139;  Mechanics'  Bank 
V.  Seton,  I  Pet.  (U.  S.)  299;  Story  v. 
Livingston,  13  Pet.  (U.  S.)  359;  West 
V.  Randall,  2  Mason  (U.  S.)  181;  Soci- 
ety, etc.  V.  Hartland,  2  Paine  (U.  S.) 
536;  Northern  Indiana  R.  Co.  v.  Michi- 
gan Cent.  R.  Co..  5  McLean  (U.  S.) 
444;    Wood  V.  Dummer,  3   Mason  (U. 

s.)  317- 

England.  —  Cockburn  v.  Thompson, 
16  Ves.  Jr.  326;  Poore  v.  Clark,  2  Atk. 
515;  Holland  v.  Prior,  i  Myl.  &  K. 
237;  Knight  V.  Knight,  3  P.  Wms.  331; 
Meux  V.  Maltby,  2  Swanst.  281 ;  Pence 
V.  Pence,  13  N.  J.  Eq.  257;  Stretch  v. 
Watkins,  i  Madd.  253. 

See  also  Story  Eq.  PL,  §  72;  Calvert 
on  Parties  11. 

Exceptions  to  Snle.  —  In  bills  for  dis- 
covery and  not  for  relief  it  is  sufficient 
to   make   those   persons   parties   from 


whom  the  discovery  is  wanted.  Tres- 
cot  V.  Smyth,  i  M'Cord  Eq.  (S.  Car.) 
301. 

Another  exception  to  the  rule  exists 
where  the  subject-matter  of  the  suit  is 
a  bond  upon  which  some  of  the  oblig- 
ors are  sureties.  In  such  case  it  does 
not  lie  in  the  mouth  of  the  principal, 
who  has  nothing  to  demand  over,  to 
say  that  the  surety  ought  to  be  made 
a  party.  Trescot  v.  Smyth,  i  M'Cord 
Eq.  (S.  Car.)  303,  citing  Cockburn  v. 
Thompson,  16  Ves.  Jr.  326. 

On  a  bill  to  enjoin  an  ejectment  suit 
and  for  other  relief,  the  plaintiff  in  the 
ejectment  suit  is  the  only  necessary 
party  defendant,  and  it  is  no  objection 
that  other  persons  interested  in  the 
land  are  not  made  parties,  the  reason 
being  that  the  "  complainant  has  a 
right  to  defend  his  possession  by 
proper  suits  when  assailed,  and  it  occa- 
sions no  multiplicity  of  actions  to  seek 
other  relief  in  the  same  suit  or  suits." 
Metcalf  V.  Hart,  3  Wyoming  513. 

There  are  other  well-established  gen- 
eral exceptions  to  the  rule,  for  which 
see  infra,  V.  3.  c.  Exceptions  to  Rule. 

1.  Other  Statements  of  Bnle.  —  "  The 
strict  rule  is  that  all  persons  materially 
interested  in  the  subject  of  the  suit, 
however  numerous,  ought  to  be  par- 
ties, that  there  may  be  a  complete  de- 
cree between  all  parties  having  mate- 
rial interests."  Per  Lord  Eldon  in 
Cockburn  v.  Thompson,  16  Ves.  Jr. 
321,  which  is  a  leading  case  upon  this 
subject. 

The  general  rule  is  that '"  however 
numerous  the  persons  interested  in  the 
subject  of  a  suit,  they  must  all  be 
made  parties  plaintiffs  or  defendants, 
in  order  that  a  complete  decree  may  be 
made;  it  being  the  constant  aim  of  a 
court  of  equity  to  do  complete  justice 
by  embracing  the  whole  subject,  decid- 
ing upon  and  settling  the  rights  of  all 
persons  interested  in  the  subject  of  a 
suit;  to  make  the  performance  of  the 
order  perfectly  safe  to  those  who  have 
to  obey  it,  and  to  prevent  future  litiga- 
tion." Caldwell  v.  Taggart,  4  Pet.  (U. 
S.)  202. 

All  interested  in  the  result  should  be 
made  parties.  Zelle  v.  Workingmen's 
Banking  Co.,  10  111.  App.  335. 

"All  persons  interested  and  against 
whom  a  decree  might  be  rightfully 
rendered  should  be  made  parties  to  a 
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The  Eeason  of  the  Eule  is  found  in  the  principle  of  public  policy 
enforced  in  courts  of  equity,  that  a  decree  should  finally  and  com- 
pletely determine  the  rights  which  all  persons  have  in  the 
subject-matter  decided,  so  that  the  parties  may  safely  obey  and 
act  upon  the  decree,  and  a  multiplicity  of  suits  or  a  circuity  of 
proceedings  may  be  avoided.*     To  this  end   it   is  necessary  to 

sion  immediately  affects."  Calvert  on 
Parties  (2d  ed.)  2,  quoted  with  approval 
in  I  Foster's  Federal  Practice,  §  42. 

See  also  Postlewait  v.  Howes,  3  Iowa 
365 ;  Mahr  v.  Norwich  Union  F.  Ins. 
Soc,  127  N.  Y.  460. 

Final  and  Interlocutory  Decrees.  —  In 
equity,  a  final  decree,  or  an  interlocu- 
tory decree,  which  decides,  to  a  great 
extent,  the  merits  of  a  cause,  ought 
not  to  be  made  until  all  the  parties  to 
the  bill  and  all  parties  in  interest  are 
before  the  court.  Conn  v.  Penn,  5 
Wheat.  (U.  S.)424;  Marshall  v.  Bever- 
ley, 5  Wheat.  (U.  S.)  313;  Chiles  v. 
Allen,  2  A.  K.  Marsh.  (Ky.)  350; 
Payne  v.  Wallace,  2  A.  K.  Marsh. 
(Ky.)  244. 

Party  in  Different  Capacities.  —  Where 
one  is  interested  in  the  matter  of  a  bill 
as  executor  and  also  as  devisee,  he 
should  be  made  a  party  in  both  capaci- 
ties; and  it  is  not  suflScient  to  make 
him  a  party  as  executor  and  to  call 
upon  him  to  answer  as  such.  Mayo  v. 
Tomkies,  6  Munf.  (Va.)  520. 

1.  California.  —  Wilson  v.  Castro,  31 
Cal.  427. 

Delaware.  —  Farmers',  etc.,  Bank  v. 
Polk,  I  Del.  Ch.  167. 

Florida.  —  Robinson  v.  Howe,  35 
Fla.  73. 

Indiana.  —  Thiebaud  v.  Tail,  (Ind. 
1892)  31  N.  E.  Rep.  1052. 

Iowa.  —  Postlewait  v.  Howes,  3  Iowa 
378. 

Massachusetts.  —  Towle  v.  Pierce,  12 
Met.  (Mass.)  332;  Stevenson  v.  Austin. 
3  Met.  (Mass.)  474. 

Missouri.  —  Picot  v.  Bates,  39  Mo. 
292. 

New  Jersey.  —  Keeler  v.  Keeler,  11 
N.  J.  Eq.  458. 

New  York.  —  Osgood  v.  Laylin,  3 
Abb.  App.  Dec.  (N.  Y.)  418,  3-Keyes 
(N.  Y.)  521,  5  Abb.  Pr.  N.  S.  (N.  Y.)  i; 
Sherman  v.  Parish,  53  N.  Y.  483; 
Boughton  V.  Allen,  11  Paige  (N.  Y.) 
321. 

North  Carolina.  —  Hoover  v.  Berry- 
hill,  84  N.  Car.  132. 

South  Carolina.  — Ex  p.  Whaley,  8  S. 
Car.  344;  Trescot  v.  Smyth,  i  M'Cord 
Eq.  (S.  Car.)  301. 


bill  in  chancery."     Massie  v.  Donald- 
son, 8  Ohio  377. 

All  persons  interested  in  the  object 
of  the  suit  ought  to  be  made  parties. 
Jameson  v.  Deshields,  3  Gratt.  (Va.)  14. 
"  The  general  doctrine  in  relation  to 
parties  in  equity  is  often  stated  to  be 
that  all  persons  interested  in  the  sub- 
ject-matter of  the  suit  should  be  made 
plaintiffs  or  defendants.  This  state- 
ment is  too  broad.  It  would  be  more 
accurate  to  say  persons  interested  in 
the  object  of  the  suit  must  be  made 
parties;  that  is,  persons  who  are  par- 
ties to  the  interest  involved  in  the 
issue,  and  who  must  necessarily  be 
affected  by  the  decree."  Michigan 
State  Bank  v.  Gardner,  3  Gray  (Mass.) 
305  [citing  Mitf.  Eq.  PI.  (ist  Am.  ed.) 
32,  133;  I  Dan.  Ch.  Pr.  240,  241,  and 
note;  Story  Eq.  PI.,  §  72]. 

All  persons  who  are  necessary  to 
make  the  determination  complete  and 
to  quiet  the  question  ought  to  be  par- 
ties before  the  court.  Per  Lord  Hard- 
wicke  in  Poore  v.  Clark,  2  Atk.  515. 

Under  the  Codes  the  rule  remains  the 
same.  Sherman  v.  Parish,  53  N.  Y. 
483;  Turner  v.  Conant,  r8  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  160. 

Legal  and  Equitable  Soles  Contrasted. 
—  "  The  rule  of  equity  differs  from  the 
rule  of  law,  both  in  the  necessity  of 
joining  all  interested  parties  in  the  suit 
and  in  the  option  of  joining  them  as 
plaintiffs  or  defendants.  [See  infra, 
V.  5.  c.  (2)  Whether  Party  Should  Be 
Complainant  or  Defendant^  At  law  a 
disputed  issue  alone  is  contested;  the 
immediate  disputants  alone  are  bound 
by  the  decision,  and  they  alone  are  the 
proper  parties  to  the  action.  In  equity 
a  decree  is  asked,  and  not  a  decision 
only;  and  it  is  therefore  requisite  that 
all  persons  should  be  before  the  court 
whose  interest  may  be  affected  by  the 
proposed  decree,  or  whose  concurrence 
is  necessary  to  a  complete  arrange- 
ment." Meek  v.  Spracher,  87  Va.  162. 
"A  court  of  law  decides  some  one 
individual  question  which  is  brought 
before  it;  a  court  of  equity  not  merely 
makes  a  decision  to  that  extent,  but  also 
arranges  all  the  rights  which  the  deci- 
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bring  all  the  parties  before  the  court,  as  otherwise  their  interests 
will  not  be  concluded,  for,  as  a  general  rule,  no  binding  decree 
can  be  rendered  against  a  person  who  is  not  a  party  to  the  suit.' 


United  States.  —  Joy  v.  Wirtz,  i 
Wash.  (U.  S.)  517;  Stenchfield  v.  Rob- 
inson, 22  Fed.  Cas.  No.  13,359^;,  Mal- 
low V.  Hinde,  12  Wheat.  (U.  S.)  198; 
West  V.  Randall,  2  Mason  (U.  S.)  181; 
Williams  v.  Bankhead,  19  Wall.  (U.  S.) 
571;  Jessup  V.  Illinois  Cent.  R.  Co.,  36 
Fed.  Rep.  735;  Caldwell  v.  Taggart,  4 
Pet.  (U.  S.)  190. 

England.  —  Knight  v.  Knight,  3  P. 
Wms.  331;  Holland  v.  Prior,  i  Myl.  & 
K.  237;  Poore  v,  Clark,  2  Atk.  515. 

See  also  cases  cited  in  the  first  note 
of  this  section. 

"The  court  of  equity  in  all  cases  de- 
lights to  do  complete  justice,  and  not 
by  halves."  Knight  v.  Knight,  3  P. 
Wms.  331. 

"It  is  not  enough  that  a  court  of 
equity  causes  nothing  but  the  interest 
of  the  proper  party  to  change  owners. 
Its  decrees  should  terminate,  and  not 
instigate,  litigation."  Caldwell  z/.  Tag- 
gart, 4  Pet.  (U.  S.)  202. 

A  court  of  equity  may  require  a 
party  who  is  not  directly  affected  by 
the  decree  to  be  made  a  party  to  the 
suit,  where  such  proceeding  will  tend 
to  avoid  multiplicity  of  suits.  Camp 
V.  McGillicuddy,  10  Iowa  201. 

"  The  Beason  is  that  the  court  may  be 
enabled  to  make  a  complete  decree  be- 
tween the  parties,  may  prevent  future 
litigation  by  taking  away  the  necessity 
of  a  multiplicity  of  suits,  and  may 
make  it  perfectly  certain  that  no  injus- 
tice shall  be  done,  either  to  the  parties 
before  the  court  or  to  others  who  are 
interested  by  a  decree  that  may  be 
grounded  upon  a  partial  view  only  of 
the  real  merits.  When  all  the  parties 
are  before  the  court,  it  can  see  the 
whole  case;  but  it  may  not,  where  all 
the  conflicting  interests  are  not  brought 
out  upon  the  bill."  West  v.  Randall, 
2  Mason  (U.  S.)  190. 

"  It  is  necessity  which  lies  at  the 
foundation  of  the  rule  of  equity  requir- 
ing all  persons  materially  interested  in 
the  subject,  or  who  will  be  directly 
affected  by  the  decree,  to  be  made  par- 
ties in  the  cause.  The  jurisdiction  of 
the  court  could  not  otherwise  be  fully 
or  safely  exercised.  And  when  it  has 
once  obtained  possession  of  the  sub- 
ject and  the  parties,  it  will,  when  it 
conveniently  can,  without  transcend- 
ing its  own  principles,  render  complete 


justice  and  prevent  further  litigation 
by  settling  the  whole  controversy." 
Austin  V.  Richardson,  i  Gratt.  (Va.) 
325.  See  also  Jessup  v.  Illinois  Cent. 
R.  Co.,  36  Fed.  Rep.  738. 

"If  the  Belief  Can  Be  Only  Temporary, 
it  must  be  left  to  law;  for  in  cases  of 
this  kind  the  court  will  not  interfere 
unless  they  can  make  a  lasting  and 
permanent  decree,  that  shall  forever 
quiet  and  settle  the  right,  and  will  not 
decree  it  for  a  particular  term  only." 
Per  Lord  Chancellor  Hardwicke,  in 
Poore  V.  Clark,  2  Atk.  515. 

"  It  Is  One  of  the  Peculiar  Advantages 
of  Chancery  jurisdiction  that  the  court 
can  bring  before  them  at  once  all  per- 
sons having  any  interest  or  concern  in 
the  subject  in  controversy;  and  it  is 
always  a  valid  objection  to  a  bill  if  it 
does  not  make  every  such  person  a 
party  in  the  suit."  Parker  v.  Lincoln, 
12  Mass.  16. 

1.  Alabama. — Cook  v.  Boiling,  99 
Ala.    455;    Lang   v.   Waring,    17    Ala. 

145. 

Arkansas.  —  Anthony  v.  Shannon,  8 
Ark.  52;   King  v.  Clay,  34  Ark.  291. 

California.  —  Whitney  v.  Higgins,  10 
Cal.  547;  Wilson  v.  Castro,  31  Cal.  427. 

Georgia.  —  Salter  v.  Salter,  80  Ga. 
178. 

Illinois.  —  Hale  v.  Hale,  146  111.  256; 
McConnel  v.  Smith,  39  111.  App.  279; 
Hoare  v.  Harris,  11  111.  24;  Marsh  v. 
Green,  79  111.  385. 

Indiana.  —  Shaw  v.  Hoadley.  8 
Blackf.  (Ind.)  165. 

loiva.  —  Postlewait  v.  Howes,  3 
Iowa  378. 

Kansas.  —  Ervin  v.  Morris,  26  Kan. 
664. 

Kentucky.  —  Taylor  v.  Watkins,  4  B. 
Mon.  (Ky.)  561;  Muldrow  v.  Muld- 
row,  2  Dana  (Ky.)  386;  Roberts  v. 
Elliott,  3  T.  B.  Mon.  (Ky.)  395;  Old- 
ham V.  Rowan,  3  Bibb  (Ky.)  534;  Barry 
V.  Rogers,  2  Bibb  (Ky.)  314;  Warren  v. 
Hall,  6  Dana  (Ky.)  450;  Sanders  v. 
Jennings,  2  Dana  (Ky.)  37. 

Maine.  —  Morse  v.  Machias  Water 
Power,  etc.,  Co.,  42  Me.  119. 

Massachusetts.  —  Parker  v.  Lincoln, 
12  Mass.  16. 

Michigan.  —  Watson  v.  Lion  Brew- 
ing Co.,  61  Mich.  595. 

Mississippi.  —  McPike  v.  Wells.  54 
Miss.  154. 
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Purchasers  Pendente  Lite  need  not  usually  be  made  parties,  as  they 
are  bound  by  the  decree  though  not  brought  before  the  couft.* 


Missouri.  —  Burns  v.  Bangert,  i6 
Mo.  App.  22. 

New  Jersey. — Keeler  v.  Keeler,  ii 
N.  J.  Eq.  458;  Haughwout  v.  Murphy, 
22  N.  J.  Eq.  531;  Armstrong  v.  Arm- 
strong, 19  N.  J.  Eq.  357. 

New  York.  —  Keyes  v.  Ellensohn,  82 
Hun,(N.  Y.)  13;  Matter  of  Ruppaner, 
25  Civ.  Pro.  ReD.  (N.  Y.  Surrogate  Ct.) 
158.  15  Misc.  Rep.  (N.  Y.)654;  Hallett 
V.  Hallett,  2  Paige  (N.  Y.)  15;  McCotter 
V.  Lawrence,  4  Hun  (N.  Y.)  109. 

Oregon.  —  Savage  v.  McCorkle,  17 
Oregon  42. 

Pennsylvania.  —  Brown    v.    Pitcairn, 

1  Pa.    Adv.    Rep.   551,   30  W.    N.    C. 

(Pa.)  35. 

South  Carolina.  —  Williams  v. 
Holmes,  4  Rich.  Eq.  (S.  Car.)  475. 

Tennessee.  —  Browder  v.  Jackson,  3 
Lea  (Tenn.)  151. 

Virginia.  —  Clendenning  v.  Conrad, 
91  Va.  410. 

United  States.  —  Beach  v.  Mosgrove, 
16  Fed.  Rep.  305;  Bigler  v.  Waller,  14 
Wall.  (U.  S.)  297;  Russell  v.  Clark,  7 
Cranch  (U.  S.)  69;  Caldwell  v.  Tag- 
gart,  4  Pet.  (U.  S.)  190;  Joy  v.  Wirtz,  i 
Wash.  (U   S.)  517;    Garnett  v.  Macon, 

2  Brock.  (U.  S.)  185;  Winter  v.  Lud- 
low, 30  Fed.  Cas.  No.  17,891;  Young 
V.  Cushing,  30  Fed.  Cas.  No.  18,156,  4 
Biss.  (U.  S.)  456;  Stenchfield  v.  Robin- 
son, 22  Fed.  Cas.  No.  13,359a;  Terry 
V.  Commercial  Bank,  92  U.  S.  454; 
Gregory  v.  Stetson,  133  U.  S.  579; 
Mallow  V.  Hinde,  12  Wheat.  (U.  S.) 
193;  Jessup  V.  Illinois  Cent.  R.  Co.,  36 
Fed.  Rep.  735;  Gray  v.  Larrimore,  2 
Abb.  (U.  S.)  542;  Barney  v.  Baltimore, 
6  Wall.  (U.  S.)  280. 

Further  as  to  the  effect  on  the  inter- 
ests of  absent  parties  in  cases  where 
the  court  will  proceed  without  them, 
see  infra,  V.  4.  Proper  but  Not  Indis- 
pensable Parties,  and  V.  9.  b.  Omitting 
Parties  Who  Cannot  Be  Joined. 

See  generally  articles  Decrees,  vol. 
5.  p.  946;  Judgments,  vol.  11,  p.  796; 
Jurisdiction,  vol.  12,  p.  114.  See  also 
the  X\\.\cs  Judgments  and  Pes  Judicata  in 
the  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.). 

No  Person  Shall  Be  Personally  Bonnd  by 
a  Decree  until  he  has  had  his  day  in 
court,  by  which  is  meant  until  he  has 
been  duly  cited  to  appear,  and  has 
been  afforded  an  opportunity  to  be 
heard.     A  judgment  without  such  cita- 


tion and  opportunity  wants  all  the 
attributes  of  a  judicial  determination. 
Furgeson  v.  Jones,  17  Oregon  204,  11 
Am.  St.  Rep.  808. 

In  Giffard  v.  Hort,  i  Sch.  &  Lef.  386. 
it  was  held  that  a  decree  obtained  with- 
out making  parties  those  whose  rights 
were  affected  was  fraudulent  and  void 
as  to  those  parties.  The  same  doctrine 
was  declared  in  the  House  of  Lords  in 
Gore  V.  Stacpole,  Dow.  18,  in  which 
case  it  was  held  that  to  make  a  fore- 
closure of  a  mortgage  valid  against  all 
claimants,  not  only  the  tenant  for  life, 
but  the  remaindermen  for  life  and  in 
fee,  must  be  brought  before  the  court, 
to  give  them  an  opportunity  of  paying 
off  the  mortgage  if  they  thought 
proper.  See  also  Wiser  v.  Blachly,  i 
Johns.  Ch.  (N.  Y.)  438. 

Where  the  residuary  devisees  of  land 
are  not  before  the  court,  it  cannot  de- 
cree the  conveyance  of  real  estate,  but, 
the  legal  representatives  being  before 
it,  it  can  give  a  money  decree  against 
them,  embracing  the  value  of  the  land 
which  it  might  otherwise  adjudge  to  be 
conveyed.  May  v.  Le  Claire,  11  Wall. 
(U.  S.)  217. 

In  a  Suit  in  Bern  the  court  should  not 
render  a  decree  in  personam  unless  the 
proper  parties,  as  defendants,  have 
answered  the  bill,  and  thereby  given 
jurisdiction  over  the  person.  Graham 
V.  Sublett,  6  J.  J.  Marsh.  (Ky.)  44.  See 
generally  article  Jurisdiction,  vol.  12, 
p.  114- 

Qnasi  Parties.  — "  Certainly,  in  a 
court  of  equity,  persons  who  connect 
themselves  with  a  pending  suit,  in  any 
manner  permitted  by  law,  become  par- 
ties to  the  proceedings.  Upon  this 
principle,  the  sureties  on  the  super- 
sedeas bond,  as  well  as  the  principal, 
became  parties  to  that  proceeding. 
The  supersedeas  bond  is  not  treated  as 
a  judgment  against  them,  as  it  might 
be  in  some  similar  cases  at  law.  But 
being  in  court  to  sustain  the  super- 
sedeas or  to  appeal  from  an  erroneous 
decree,  the  sureties  subject  themselves 
to  its  jurisdiction."  Mead  v.  Chris- 
tian, 50  Ala.  567. 

Generally  as  to  who  are  parties  to  an 
action  or  suit,  see  supra,  II.  Definition 
and  Use  of  Terms. 

1.  Illinois.  —  Bonner  z/.  Illinois  Land, 
etc.,  Co.,  96  111.  546;  Moran  v.  PelH- 
fant,  28  111.  App.  278. 
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b.  Persons  Without  Interest.  —  The  converse  of  the  rule 
above  stated  as  to  who  should  be  parties  to  suits  in  equity  is 
equally  well  established.  Persons  wholly  without  interest  in  the 
suit  are  neither  necessary  nor  proper  parties  complainant  or 
defendant.*     Accordingly,  persons  having  no  interest  in  the  sub- 


Indiana.  —  Kern  v.  Hazlerigg,  ii 
Ind.  443. 

New  Jersey.  —  Williams  v.  Winans, 
20  N.  J.  Eq.  392. 

New  York.  —  Harrington  v.  Slade, 
22  Barb.  (N.  Y.)  161;  Cook  v.  Mancius, 
5  Johns.  Ch.  (N.  Y.)  89;  Murray  v.  Lyl- 
burn,  2  Johns.  Ch.  (N.  Y.)44i;  Patter- 
son V.  Brown,  32  N.  Y.  81;  Jackson  v. 
Losee,  4  Sandf.  Ch.  (N.  Y.)  381. 

United  States.  —  Pullan  v.  Cincinnati, 
etc..  Air  Line  R.  Co.,  20  Fed.  Cas.  No. 
11,461,  4  Biss.  (U.  S.)  35. 

See  generally  the  titles  Lis  Pendens 
and  Res  Judicata  in  the  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.). 

A  decree  may  be  rendered  in  favor 
of  a  ^wrchaiSQT pendente  lite  although  he 
is  not  a  party  on  the  record.  Beardsley 
V.  Hilson,  94  Ga.  50;  Hilson  v.  Beards- 
ley,  97  Ga.  399. 

When  Purchaser  Pendente  Lite  Should 
Be  Made  a  Party.  —  Where  it  is  ques- 
tionable whether  a  purchaser  of  the 
subject  of  a  suit  purchnsed pendente  lite 
he  should  be  made  a  party.  Miller  v. 
Kershaw,  Bailey  Eq.  (S.  Car.)  479. 

So  a  purchaser  without  notice,  ac- 
tual or  constructive,  as  by  the  filing  of 
a  lis  pendens  under  a  statute,  should  be 
made  a  party  if  his  interests  are  to  be 
affected  by  the  decree.  Barrett  v.  Mc- 
Allister, 33  W.  Va.  738. 

Manner  of  Making  Purchaser  Pendente 
Lite  a  Party.  —  A  supplemental  bill  is 
proper  to  bring  in  as  a  party  a  person 
who  has  acquired  an  interest  in  the 
controversy  after  the  commencement 
of  the  suit,  as  assignee  or  successor  to 
an  original  defendant,  although  such 
assignee  or  successor  will,  in  general, 
be  bound  by  the  decree  and  proceed- 
ings. Williams  v.  Winans,  20  N.  J. 
Eq.  392. 

A  party  who,  pending  suit,  acquires 
a  new  right  or  interest  in  the  subject- 
matter  by  purchase  must  as  a  general 
rule  bring  it  before  the  court  by  sup- 
plemental bill,  or  by  an  original  bill  in 
the  nature  of  a  supplemental  bill,  to 
have  the  benefit  of  the  proceedings. 
Wilder  v.  Keeler,  3  Paige  (N.  Y.)  164. 

A  party  who,  having  acquired  an  in- 
terest during  the  pendency  of  the  suit, 
applies,  under  the  Chancery  Act,  to  be 


made  a  party  in  order  to  move  to  open 
the  decree  must  present  in  his  petition 
a  case  of  substantial  equity.  Davis 
V.  Sullivan,  33  N.  J.  Eq.  569. 

1.  Alabama.  —  Orendorff  v.  Tallman, 
90  Ala.  441;  Lytle  v.  Sandefur,  93  Ala. 
396;  Ramage  v.  Towles,  85  Ala.  588. 

Colorado.  —  Pollard  v.  Lathrop,  12 
Colo.  171. 

Connecticut.  —  Crocker  v.  Higgins,  7 
Conn.  342. 

Georgia.  —  Lang  v.  Brown,  29  Ga. 
628;  Beall  V.  Blake,  16  Ga.  119. 

Illinois.  —  Smith  v.  HoUenback,  46 
111.  252;  Marsh  v.  Green,  79  111.  387; 
Curtiss  V.  Brown,  29  111.  201;  Bowles 
V.  McAllen,  16  111.  30;  Jackson  v. 
Glos,  144  111.  21. 

Maryland.  —  White  v.  White,  4  Md. 
Ch.  418. 

Massachusetts.  —  Boston  Water  Power 
Co.  V.  Boston,  etc.,  R.  Corp.,  16  Pick. 
(Mass.)  512;  Parker  v.  Lincoln,  12 
Mass.  16. 

Minnesota.  —  Smith  v.  Glover,  44 
Minn.  260. 

New  Mexico.  —  Maxwell  Land  Grant, 
etc.,  Co.  V.  Thompson,  i  N.  Mex.  603. 

New  York.  —  Reid  v.  Vanderheyden, 
5  Cow.  (N.  Y.)  719;  Garr  v.  Bright,  i 
Barb.  Ch.  (N.  Y.)  157;  Keenan  v. 
Keenan,  58  Hun  (N.  Y.)  605.  12  N.  Y. 
Supp.  747;  Muir  V.  Leake,  etc..  Orphan 
House,  3  Barb.  Ch.  (N.  Y.)477;  Grant 
V.  Duane,  9  Johns.  (N.  Y.)  591;  Lex- 
ington, etc.,  R.  Co.  V.  Goodman,  25 
Barb.  (N.  Y.)  469. 

North  Carolina.  —  Gilbert  v.  James, 
86  N.  Car.  244;  Reeves  v.  Adams,  2 
Dev.  Eq.  (N.  Car.)  192. 

Tennessee.  —  La  Grange,  etc.,  R.  Co. 
V.  Rainey,  7  Coldw.  (Tenn.)  420. 

West  Virginia.  —  Barr  v.  Clayton,  29 
W.  Va.  256. 

United  States.  —  Kerr  v.  Watts,  6 
Wheat.  (U.  S.)  550. 

See  further  as  to  necessary  and 
proper  parties,  infra,  V.  3.  Necessary  or 
Indispensable  Parties,  and  V.  4.  Proper 
but  Not  Indispensable  Parties. 

Where  It  Does  Not  Appear  in  the  Plead* 
ings  or  otherwise  in  the  case  that  a 
person  has  an  interest  in  the  subject- 
matter  of  the  suit,  he  is  not  a  neces- 
sary   party.     Chapman  v.   Pittsburgh, 
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ject-matter  of  the  suit  or  in  the  relief  sought  should  not  be  joined 
as  complainants,  *  and  persons  without  interest  and  against  whom 
the  bill  seeks  no  relief,*  or  against  whom  the  complainant  is 
entitled  to  no  relief  and  against  whom  the  suit  if  brought  to  a 
hearing  must  be  dismissed,'  ought  not  in  general  to  be  made 
defendants. 


etc.,  R.  Co.,   i8   W.  Va.  184;    Beall  v. 
Blake,  16  Ga.  119. 

The  Unnecessary  Holtiplication  of  par- 
ties should  be  avoided,  and  therefore 
whenever  persons  have  no  interest  at 
stake  in  the  cause  they  should  not  be 
joined.     Bruen  v.  Crane,  2   N.  J.   Eq. 

347. 

1.  Smith  V.  Hollenback,  46  111,  252; 
Kerr  v.  Watts,  6  Wheat.  (U.  S.)  550. 
See  also  supra.  III.  I.  Interest  and  Ca- 
pacity to  Sue  and  Be  Sued,  and  infra,  V. 
5.  b.  Real  Party  in  Interest. 

A  bill  for  partition  cannot  be  main- 
tained by  a  person  who  has  no  interest 
in  the  land  sought  to  be  partitioned, 
even  thouj^h  he  describes  himself  as 
"  guardian  "  of  the  owner.  Bowles  v. 
McAllen,  16  111.  30. 

2.  Alabama.  —  McGhee  v.  Alexander, 
104  Ala.  116. 

Florida.  —  Southern  L.  Ins.,  etc..  Co. 
V.  Lanier,  5  Fla.  147. 

Georgia.  —  Kenan  v.  Miller,  2  Ga.  325. 

Illinois.  —  Deniston  v.  Hoagland,  67 
111.  265;  Kratz  V.  Buck,  in  111.  40; 
Chicago  Edison  Co.  v.  Fay,  62  111. 
App.  55- 

Maryland.  —  Wright  v.  Santa  Clara 
Min.  Assoc,  12  Md.  443. 

Massachusetts.  —  Pratt  v.  Boston, 
etc.,  R.  Co.,  126  Mass.  443. 

Michigan. —  Field  v.  Ashley,  79  Mich. 
231. 

Mississippi.  —  Hopson  v.  Harrell,  56 
Miss.  202. 

New  Jersey.  —  Randolph  v.  Daly,  16 
N.  J.  Eq.  313;  Swedish  Evangelical 
Lutheran  Church  v.  Shivers,  16  N.  J. 
Eq.  453. 

New  York.  —  Walton  v.  James,  11  N. 
Y.  Wkly.  Dig.  508;  Briggs  v.  Davis,  20 
N.  Y.  15;  Lexington,  etc.,  R.  Co.  v. 
Goodman,  25  Barb.  (N.  Y.)469;  Miller  «/. 
McCan,  7  Paige  (N.  Y.) 451;  Hammond 
V.  Pennock,  61  N.  Y.  145;  Garr  v. 
Bright.  I  Barb.  Ch.  (N.  Y.)  157. 

United  States.  —  Van  Bokkelen  v. 
Cook,  5  Sawy.  (U.  S.)  5S7;  Trecothick 
V.  Austin,  4  Mason  (U.  S.)  16;  Colonial, 
etc.,  Mortg.  Co.  v.  Hutchinson  Mortg. 
Co.,  44  Fed.  Rep.  219;  Kerr  v.  Watts, 
6  Wheat.  (U.  S.)  550;  Union  Mill,  etc., 
Co.  V.  Dangberg,  81  Fed.  Rep,  73. 


England.  —  Ling  v.  Colman,  loBeav. 
370. 

See  also  infra,  V.  3.  c.  (4)  Persons 
Against  Whom  Rights  Are  Waived. 

A  Person  Against  Whom  Nothing  Is 
Sought  is  not  a  necessary  party.  Mare 
V.  Malachy,  i  Myl.  &  C.  559. 

Effect  of  Averment  that  Defendant  Has 
No  Interest.  —  A  bill  by  persons  claim- 
ing to  be  next  of  kin  of  a  testator, 
against  the  executors,  for  an  account, 
making  persons  claiming  an  interest  in 
the  perronal  estate  as  next  of  kin  par- 
ties defendants,  but  alleging  that  the 
latter  have  no  right,  title,  or  interest  in 
the  estate,  either  as  next  of  kin  or 
otherwise,  is  demurrable  as  to  them. 
Muir  z:  Leake,  etc..  Orphan  Hpuse,  3 
Barb.  Ch.  (N.  Y.)  477. 

8.  Leggett  v.  Bennett,  48  Ala.  380; 
Peay  v.  Wright,  22  Ark.  198;  Todd  v. 
Sterrett,  6  J.  J.  Marsh.  (Ky.)  425;  Sim- 
mons v.  Ingram,  60  Miss.  897;  Van 
Keuren  z:  McLaughlin,  21  N.  J.  Eq. 
163;  Vanderpool  w.  Vanderpool,  3N.  J. 
Eq.  120;  West  v.  Randall,  2  Mason  (U. 
S.)  181 ;  Wych  V.  Meal,  3  P.  Wms.  310, 
note  i,  citing  De  Golls  v.  Ward,  Hil. 
1732. 

No  Person  Should  Be  Made  a  Party  De- 
fendant who  is  not  interested  in  the 
subject-matter  of  the  suit,  and  for  or 
against  whom  no  decree  can  be  made. 
Anderson  v.  Orient  F.  Ins.  Co.,  88 
Iowa  579;  Bemis  7/  Upham,  13  Pick. 
(Mass.)  169;  Beatty  v.  Smith,  2  Smed. 
&  M.  (Miss.)  567;  Attala  County  v. 
Niles.  58  Miss.  48;  Blatchford  v.  Ross, 
54  Barb.  (N.  Y.)  42;  Woolstein  v. 
Welch,  42  Fed.  Rep,  566;  Hart  w.  Buck- 
ner,  2  U.S.  App,  488;  Mississippi,  elc, 
R.  Co.  V.  Ward,  2  Black  (U.  S.)  485; 
Cole  Silver  Min.  Co.  v.  Virginia,  etc.. 
Water  Co..  i  Sawy.  (U.  S.)  685. 

"  It  is  also  a  rule  that  no  one  need 
be  made  a  party  against  whom,  .if 
brought  to  a  hearing,  the  complainant 
can  have  no  decree.  For  this  reason  a 
residuary  legatee  need  not  be  made  a 
party  to  a  bill  by  a  legatee  against  an 
executor.  De  Golls  v.  Ward,  3  P. 
Wms.  310,  in  note  i;  Lawson  v.  Barker. 
I  Bro.  C.  C.  303.  Nor  in  such  cases 
are  other  legatees,  out  of  personal  es- 
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c.  Nature  of  Interest  Required  —  (i)  In  General. — 
While  the  general  rule  that  all  persons  materially  interested 
should  be  made  parties  and  that  persons  without  interest  should 
not  be  made  parties  is  everywhere  conceded,  both  branches  of 
the  rule  are  subject  to  well-established  exceptions,*  and  the  rule 
itself  is  often  extremely  difficult  of  application.  It  is  perhaps 
impossible  to  state  any  universal  theorem  or  test  by  which  it  may 
be  determined  when  a  person  has  an  interest  of  a  nature  and 
extent  sufficient  to  render  him  a  necessary  or  proper  party  within 
the  meaning  of  the  rule.'*     The  rule  is  intended  but  for  a  general 


tate  only,  necessary  parties;  although, 
where  a  legatee  out  of  real  estate  files 
a  bill,  every  legatee  whose  legacy  is 
charged  on  such  real  estate  ought  to  be 
before  the  court.  Maddock's  Chan., 
II.  vol.  183."  Todd  V.  Sterrett,  6  J.  J. 
Marsh.  (Ky.)  432. 

1.  See  infra,  d.  Persons  Without  In- 
terest Joined  for  Discovery  ;  f.  General 
Rule  One  of  Convenience  Only ;  3.  Nec- 
essary or  Indispensable  Parties. 

2.  No  TTniversal  Theorem  or  Test. — 
"  The -truth  is  that  the  general  rule  in 
relation  to  parties  does  not  seem  to  be 
founded  on  any  positive  and  uniform 
principle,' and  therefore  it  does  not  ad- 
mit of  being  expounded  by  the  appli- 
cation of  any  universal  theorem  as  a 
test.  It  is  a  rule  founded  partly  in 
artificial  reasoning,  partly  in  considera- 
tions of  convenience,  partly  in  the 
solicitude  of  courts  of  equity  to  suppress 
multifarious  litigation,  and  partly  in 
the  dictate  of  natural  justice  that 
the  rights  of  persons  ought  not  to  be 
affected  in  any  suit  without  giving 
them  an  opportunity  to  defend  them." 
Story's  Eq.  PL,  §  76^,  quoted  with  ap- 
proval in   Fitzgibbon  v.  Barry,  78  Va. 

755. 

All  persons  in  esse  who  have  a  sub- 
stantial interest,  without  reference  to 
its  precise  character,  should  be  par- 
ties.    Farr  v.  Gilreath,  23  S.  Car.  502. 

Three  Classes  of  Interests  Necessitating 
Joinder.  —  "  With  respect  to  the  nature 
of  the  interest  which  requires  a  person 
to  be  joined  in  a  suit,  there  is,  of  course, 
no  difficulty  as  to  persons  against 
whom  relief  is  expressly  asked.  But 
with  respect  to  those  who  are  inci- 
dentally connected  with  the  relief 
asked  against  others,  the  line  of  de- 
markation  is  less  easy  to  draw.  The 
interests,  however,  which  require  such 
joinder  seem  generally  referable  to  one 
of  the  three  following  heads:  First,  in- 
terests in  the  subject-matter  which  the 
decree  may  affect,  and  for  the  protec- 


tion of  which  the  owners  are  joined; 
secondly,  concurrent  claims  with  the 
plaintiff,  which,  if  not  bound  by  the  de- 
cree, may  be  afterwards  litigated;  and 
thirdly,  liability  lo  exonerate  the  de- 
fendant  or  to  contribute  with  him  to 
the  plaintiff's  claim."  Adams  Eq. 
(8th  ed.)  314. 

Distinction  Between  Interest  in  Subject- 
matter  and  in  Object  of  Suit.  —  "  The  in- 
terest which  requires  persons  to  be 
made  parties  is  an  interest  in  the  ques- 
tion in  controversy  or  in  the  object  of 
the  suit,  and  not  a  mere  interest  in  the 
property  that  is  the  subject-matter  of 
the  suit,  that  cannot  be  affected  by  it. 
The  rule  laid  down  by  Story's  Eq.  PI., 
§  72,  that  '  it  is  not  all  persons  who 
liave  an  interest  in  the  subject-matter 
of  the  suit,  but  in  general  those  only 
w^ho  have  an  interest  in  the  object  of 
the  suit,  who  are  ordinarily  required  to 
be  made  parties,'  and  by  Calvert,  in 
his  treatise  on  parties  to  suits  in  equity, 
p.  10,  '  the  propriety  of  a  person  being 
made  a  party  depends  upon  his  in- 
terest, not  in  the  subject-matter,  but  in 
the  object  of  the  suit,'  has  been  the  rule 
adopted  and  acted  on  in  this  court. 
A  mortgage  made  subject  to  a  prior 
mortgage,  or  to  a  lease,  or  to  a  life  es- 
tate, or  on  land  encumbered  by  ground 
rent,  or  by  tax  assessments,  which  take 
precedence  of  all  interests  in  the  lands, 
has  been  allowed  to  be  foreclosed  with- 
out making  the  prior  mortgagee, 
lessee,  life  tenant,  owner  of  ground 
rent,  or  the  municipal  corporation  to 
whom  the  taxes  were  due,  parties, 
although  in  these  cases  such  persons 
have  a  clear  interest  in  the  land  which 
is  the  subject-matter  of  the  suit.  The 
rule  has  been  that  il  is  not  necessary  to 
make  any  one  a  parly  against  whom 
the  complainant  does  not  ask,  and  is 
not  entitled  to,  any  relief,  and  as 
against  whom  the  bill  must  be  dis- 
missed with  costs  upon  demurrer  or  at 
the   final   hearing."      Van    Keuren   v. 
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guide,  and  the  precise  limits  of  its  application  can  be  best  deter- 
mined by  an  enumeration  of  various  classes  of  cases  wherein  it 
has  been  held  to  justify  the  inclusion  or  omission  of  certain  per- 
sons as  parties. 

(2)  Holder  of  Legal  Title.  —  The  person  with  the  legal  title  to 
the  demand  in  question  should  usually  be  made  a  party/  as 
otherwise  he  might  proceed  at  law  notwithstanding  the  decree, 
unless  restrained  in  an  independent  suit  in  equity.*  Therefore, 
in  suits  by  persons  claiming  under  a  trust,  express  or  implied, 
the  trustee  or  other  person  in  whom  the  legal  estate  is  vested 
should  be  made  a  party  to  the  proceeding. ^ 

(3)  Equitable  or  Beneficial  Owners.  —  Persons  equitably  or 
beneficially  entitled  are  also  properly  made  parties  to  suits  in 
equity,*  and  herein  lies  one  of  the  principal  distinctions  between 
proceedings  at  law  and  proceedings  in  equity,  for  at  law  the  bare 


McLaughlin,  21    N.   J,    Eq.    163.     See 
also  Wilson  v.  Castro,  31  Cal.  427. 

All  persons  interested  in  the  subject- 
matter  of  a  suit  with  respect  to  its  ob- 
ject are  necessary  parties  to  the  suit. 
Howth  V.  Owens,  29  Fed.  Rep.  722. 

1.  Crocker  v.  Higgins,  7  Conn.  342; 
Dubs  V.  Egli,  167  III.  514;  Riley  v. 
Wiley,  3  Dana  (Ky.)  75;  Cannon 
V.  Barry,  59  Miss.  305;  Batchelder  z/. 
Wendell,  36  N.  H.  204;  Rasmussen  v. 
McKnight,  3  Utah  315;  Williamson 
V.  Jones,  43  W.  Va.  562;  Chapman  v. 
Pittsburgh,  etc.,  R.  Co.,  18  W.  Va.  184; 
Upham  V.  Brooks,  28  Fed.  Cas.  No. 
16,796,  2  Story  (U.  S.)  623. 

It  Is  a  General  but  Not  a  Universal  Bale 
that  the  party  holding  the  legal  title 
must  be  made  a  party.  Sanders  v. 
Godley,  23  Ala.  477,  citing  Story's  Eq. 

PI..  §  153. 

"  '  All  persons  are  to  be  made  parties 
who  are  legally  or  beneficially  in- 
terested in  the  subject-matter  and  re- 
sult of  the  suit;'  extending  in  most 
cases  to  heirs  at  law,  trustees,  and  ex- 
ecutors." Caldwell  v.  Taggart,  4  Pet. 
(U.  S.)  202. 

2.  I  Daniell's  Ch.  Pr.  192. 

3.  Trnstees.  —  McCormick  v.  McCor- 
mick,  (Ky.  1887)  5  S.  W.  Rep.  573; 
Wakefield  v.  Marr,  65  Me.  341;  Can- 
non V.  Barry,  59  Miss.  305;  Dunn  v. 
Seymour,  11  N.  J.  Eq.  220;  Champlin 
V.  Champlin,  4  Edw.  Ch.  (N.  Y.)  228; 
Barrett  v.  Brown,  86  N.  Car.  556;  Pot- 
ter V.  Hoppin,  10  Phila.  (Pa.)  396,  32 
Leg.  Int.  (Pa.)  66;  Chapman  v.  Pitts- 
burgh, etc.,  R.  Co.,  18  W.  Va.  184; 
Caldwell  v.  Taggart,  4  Pet.  (U.  S.)  190; 
O'Hara  v.  MacConnell,  93  U.  S.  150. 

The  Heir  at  Law  of  the  Trastee  should 


IS  Encyc.  PI.  &  Pr.  —  38 


be  made  a  party  where  the  trustee  is 
dead  and  there  is  no  substituted  trustee, 
because  the  fee  of  the  land  was  in  the 
trustee  during  his  life  and  at  his  death 
it  descended  to  his  heir  at  law.  With- 
out the  heir's  presence,  or  the  presence 
of  a  substituted  trustee  in  whom  the 
fee  could  vest,  it  is  not  represented  in 
court,  and  the  court  cannot  decree  a 
conveyance.  Leroy  v.  Charleston,  20 
S.  Car.  78. 

See  Generally  for  a  Full  Discussion  of 
trustees  as  parties,  the  article  Trusts 
AND  Trustees. 

4.  Connecticut.  —  Crocker  v.  Higgins, 
7  Conn.  342. 

Illinois.  —  Smith  v.  Brittenham,  109 
111.  549;  Frye  v.  State  Bank,  10  111.  332; 
Elder  v.  Jones,  85  111.  384;  Moore  v. 
School  Trustees,  19  111.  83;  Hoare  v. 
Harris,  11  111.  24. 

Kansas.  —  Ross  v.  Noble,  6  Kan. 
App.  361. 

New  Hampshire.  —  Batchelder  v. 
Wendell,  36  N.  H.  204. 

New  Jersey.  —  Dunn  v.  Seymour,  11 
N.  J.  Eq.  220. 

North  Carolina.  —  Barrett  v.  Brown, 
86  N.  Car.  556. 

Pennsylvania.  —  Potter  v.  Hoppin,  10 
Phila.  (Pa.)  396,  32  Leg.  Int.  (Pa.)  66. 

Virginia.  —  Crawford  v.  M'Daniel,  i 
Rob.  (Va.)  473;  Jameson  v.  Deshields, 

3  Gratt.  (Va.)  14. 

West  Virginia.  —  Chapman  v.  Pitts- 
burgh, etc.,  R.  Co.,  18  W.  Va.  184; 
Fleming  v.  Holt,  12  W.  Va.  143;  Wil- 
liamson V.  Jones,  43  W.  Va.  562. 

United  States.  —  Caldwell  v.  Taggart, 

4  Pet.  (U.  S.)  190;  Smith  v.  Portland, 
30  Fed.  Rep.  734;  Bland  v.  Fleeman, 
29  Fed.  Rep.  669. 
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legal  title  is  alone  considered,  while  in  equity  the  real  beneficial 
or  equitable  title  is  often  considered  to  the  exclusion  of  the  legal 
title.* 

(4)  Persons  Without  Legal  or  Beneficial  Interest.  —  Persons 
with  neither  legal  nor  beneficial  interest  in  the  suit,  and  who  can- 
not be  affected  by  the  decree,  are  neither  necessary  nor  proper 
parties.* 

(5)  Slight  and  Remote  Interests.  —  Any  interest,  however 
slight  *  or  remote,*  is  sufficient  to  require  or  justify  making  its 
possessor  a  party. 

(6)  Simple  Contract  Creditors.  —  A  simple  contract  creditor 
has  no  such  interest  as  entitles  him  to  be  made  a  party  to  a  bona 
fide  litigation  carried  on  by  his  debtor  as  to  the  title  of  property.* 

(7)  Desires  or  Wishes  Insufficient.  —  Mere  desires  in  relation  to 
the  subject  of  the  controversy  do  not  constitute  a  sufficient 
interest  within  the  meaning  of  the  rule.® 

(8)  Interest  Defeasible  by  Act  of  Defendant.  —  Where  the 
plaintiff's  interest  might  be  barred  or  defeated  at  any  time  by  an 
act  of  the  defendant  his  interest  is  not  such  as  will  sustain  a  bill 
in  equity.'' 

(9)  Vested  Remainders  or  Reversions.  —  Persons  having  a  vested 
remainder  or  a  reversion  should  be   made  parties  where  such 


1.  Crawford  v.  M' Daniel,  i  Rob.  (Va.) 
473.  See  also  supra,  IV.  i,  a.  (i)  Legal 
Interest  of  Plaintiff ;  (3)  Nominal  and 
Use  Plaintiffs. 

2.  Simmonsz'.  Ingram,  60  Miss.  897. 
It  is  well  settled  that  no  one,  in  the 

absence  of  some  statute  authorizing  it, 
can  maintain  a  suit  in  chancery  with 
respect  to  real  estate  to  which  he  has 
neither  the  legal  nor  the  equitable  title. 
Smith  V.  Brittenham,  109  111.  540. 

3.  Dursley  v.  Fitzhardinge,  6  Ves. 
Jr.  251,  wherein  the  court  said:  "  A 
vested  interest,  though  in  possibility 
the  least  valuable  that  could  be  con- 
ceived, is  yet  of  some  value  in  con- 
sideration of  law,  and  gives  a  right  to 
preserve  testimony." 

4.  Champlin  v.  Champlin,  4  Edw. 
Ch.  (N.  Y.)  228. 

6.  Postal  Tel.  Cable  Co.  v.  Snowden. 
68  Md.  118,  wherein  the  court  said: 
"  In  a  remote  and  indefinite  way,  every 
creditor  may  be  considered  as  in- 
terested in  the  property  of  his  debtor. 
If  he  reduces  his  debt  to  judgment,  he 
may  enforce  the  collection  of  it  out  of 
his  debtor's  property;  and  in  the  cases 
mentioned  in  the  attachment  laws  he 
may,  without  a  judgment,  proceed 
against  the  property  of  a  nonresident, 
absconding,  or  fraudulent  debtor.  And 
also  in  case  of  a  conveyance,  contract. 


or  other  act  by  a  debtor,  which  is  fraud- 
ulent against  his  creditors,  they  may, 
under  the  Act  of  1835,  c.  380,  §  2,  with- 
out obtaining  judgment,  file  a  bill  in 
equity  for  relief  against  the  fraud. 
But  where  a  person  in  possession  of 
property,  or  claiming  title  to  it,  is  en- 
gaged in  a  6ona  fide  litigation  concern- 
ing it,  a  simple  contract  creditor  can  in 
no  case  whatsoever  become  a  party  to 
the  suit,  or  be  heard  to  make  aver- 
ments in  opposition  to  the  judgment 
rendered  in  it.  If  liens,  general  or 
specific,  exist  or  are  alleged  to  exist 
against  the  property,  the  law  provides 
methods  by  which  they  may  be  satis- 
fied or  contested." 

6.  "By  interest,  it  is  observable,  is 
meant  something  more  than  is  com- 
prised in  the  most  ardent  wish  or  par- 
tial feeling.  It  implies  a  right  in  the 
subject  of  controversy,  which  a  decree, 
more  nearly  or  remotely,  may  affect." 
Crocker  v.  Higgins,  7  Conn.  342. 

7.  Fitzgibbon  v.  Barry,  78  Va.  755 
[citing  Dursley  v.  Fitzhardinge,  6  Ves. 
Jr.  251;  I  Dan.  Ch.  PI.  &  Pr.  317; 
Story's  Eq.  PL,  §  301;  and  distinguish- 
ing Collins  V.  Lofftus,  10  Leigh  (Va.)  6; 
Richardson  v.  Davis.  21  Gratt.  (Va.) 
706;  Hartman's  Appeal,  90  Pa.  St.  203; 
Matter  of  Sheppard's  Trusts,  4  De  G. 
F.  &  J.  423]. 
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interests  will  be  affected  by  the  decree.* 

(to)  Contingent  Interests.  — '  While  it  has  been  held  that  a  mere, 
contingent  interest,*  as  one  depending  upon  the  event  of  the 
suit  ^  or  a  contingent  remainder,*  is  not  such  an  interest  as  to 
justify  or  require  its  possessor  to  be  made  a  party,  either  com- 
plainant or  defendant,  there  are  other  cases  in  which  it  has  been 
held  that  contingent  remaindermen  in  esse  have  such  an  interest  as 
requires  their  joinder  under  the  general  rule,*  though  in  some  cases 


1.  Sanders  v.  Godley,  23  Ala.  473; 
Whitney  v.  Higgins,  10  Cal.  547;  Ste- 
vens V.  Terrel,  3  T.  B.  Mon.  (Ky.)  131; 
Hunt  V.  Booth,  Freem.  (Miss.)  215; 
Sherman  v.  Burnham,  6  Barb.  (N.  Y.) 
403;  Champlin  v.  Champlin,  4  Edw. 
Ch.  (N.  Y.)  228;  Smith  v.  Kornegay,  i 
Jones  Eq.  (N.  Car.)  40;  Williman  v. 
Holmes,  4  Rich.  Eq.  (S.  Car.)  475;  Bofil 
V.  Fisher,  3  Rich.  Eq.  (S.  Car.)  i;  Wil- 
liamson V.  Jones,  43  W.  Va.  562. 

Remote  Vested  Interests.  —  In  Dursley 
V.  Fitzhardinge,  6  Ves.  Jr.  264,  a  bill  to 
perpetuate  testimony  of  the  legitimacy 
of  the  plaintiffs,  entitled  in  remainder 
in  tail  after  an  estate  for  life,  there  was 
a  demurrer  by  the  seventh  and  eighth 
in  remainder  after  the  plaintiffs  and  the 
other  defendants,  all  infants,  which 
was  overruled  upon  the  ground  that 
any  interest,  however  slight,  was  suffi- 
cient to  justify  making  them  parties. 
The  court  said:  "  The  whole  reasoning 
in  Smith  v.  Atty.-Gen.,  i  Vern.  105, 
note  I,  goes  to  this  point:  that  a  re- 
mainderman has  a  present  interest, 
future  in  enjoyment,  but  as  real  in  the 
contemplation  of  the  law  as  if  he  was 
then  seized  in  fee;  and  as  against  an- 
other person  having  a  real  interest  of 
the  same  nature  that  case  has  gone  the 
length  of  deciding  that  a  bill  to  perpet- 
uate testimony  is  capable  of  being  sup- 
ported, and  a  demurrer  to  it  could  not 
be  allowed." 

A  Remainder  in  Fee  After  an  Estate 
Tail  is  not  such  an  interest  as  to  re- 
quire its  owner  to  be  made  a  party. 
Cockburn  v.  Thompson,  16  Ves.  Jr. 
325 ;  Anonymous,  2  Eq.  Cas.  Abr.  166, 
wherein  on  bill  to  impeach  a  settlement 
a  demurrer  on  the  ground  that  the  re- 
mainderman expectant  on  an  estate  tail 
was  not  made  a  party  was  overruled, 
"  because  such  remainderman  is  not 
regarded  in  equity,  neither  can  he  be 
bound." 

It  has  been  remarked  by  Lord  Eldon 
that  there  are  cases  where  it  may  be 
proper,  if  not  indispensable,  to  make  a 
subsequent    remainderman,   after  the 


first  estate  of  inheritance,  a  party;  as, 
for  example,  where  the  prior  estate  of 
inheritance  is  a  fee  tail  in  a  minor,  for 
in  such  a  case  it  may  be  said  that  the 
tenant  in  tail  may  never  be  able  to  bar 
him;  and  if  he  is  joined  in  such  a  case 
it  is  no  cause  for  a  demurrer.  Dursley 
V.  Fitzhardinge,  6  Ves.  Jr.  251. 

Where  a  Remainder  Is  Vested  Subject 
to  Open  and  let  in  after-born  remainder- 
men of  the  same  class,  the  remainder- 
men in  esse  should  be  made  parties. 
Levy  V.  Levy,  31  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  468. 

2.  Reid  v.  Vanderheyden,  5  Cow.  (N. 
Y.)  719- 

Interest  in  Default  of  Issue  or  Appoint- 
ment.—  In  Fitzgibbon  v.  Barry,  78  Va. 
755,  it  was  held  that  a  person  interested 
in  a  trust  estate,  but  whose  interest 
was  not  vested  but  was  to  attach  only 
in  default  of  issue  or  in  default  of  the 
exercise  of  a  power  of  appointment  by 
the  prior  beneficiary,  was  not  a  neces- 
sary party  to  a  suit  during  the  life  of 
such  prior  beneficiary,  as  the  interest 
was  too  uncertain  and  contingent. 
The  court  quoted  with  approval  4  Min. 
Inst.  (2d  ed.),  pt.  2,  p.  1246,  to  the 
effect  that  in  no  case  is  it  necessary  to 
make  those  persons  parties  who  are  en- 
titled "  only  to  future  and  very  un- 
certain and  contingent  interests." 

3.  "A  Contingent  Interest  Depending 
upon  the  Event  of  the  Suit  cannot  be  such 
an  one  as  to  make  the  person  having 
it  a  necessary  party,  for  if  the  suit  be 
determined  against  the  claim  in  which 
he  has  the  interest,  his  title  is  at  an 
end,  and  in  any  event  his  title  does  not 
exist  in  a  shape  necessary  to  be  decided 
on  until  the  suit  is  determined."  Bar- 
bour ^'.Whitlock,  4  T.  B.  Mon.  (Ky.)  180. 

4.  Temple  v.  Scott,  143  111.  290; 
Townshend  v.  Frommer,  125  N.  Y.  446, 
affirming  57  N.  Y.  Super.  Ct.  90; 
Thomas  v.  Poole,  19  S.  Car.  336. 

6.  Farr  v.  Gilreath,  23  S.  Car.  515; 
Moseley  v.  Hankinson,  22  S.  Car.  323; 
Leroy  v.  Charleston,  20  S.  Car.  78; 
Bofil  V.  Fisher,  3  Rich.  Eq.  (S.  Car.)  i. 
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the  interest  of  contingent  remaindermen  not  in  esse  may  be  bound 
by  a  decree  to  which  they  were  not  and  could  not  be  made  par- 
ties, under  the  doctrine  of  virtual  representation,  which  will  be 
hereafter  considered.* 

(i  i)  Persons  Who  Have  Parted  with  All  Interest.  —  Where  one 
has  parted  with  all  the  interest  he  ever  had  in  the  subject-matter  of 
the  controversy,  so  that  he  is  no  longer  interested  in  the  result, 
he  is  not  a  necessary  party,*  unless  relief  is  sought  against  him,* 


All  Persons  in  Esse  Should  Be  Made 
Parties  who  have  a  substantial  interest 
in  the  subject-matter,  without  reference 
to  what  may  be  the  precise  character  of 
the  interest.  Farr  v.  Gilreath,  23  S. 
Car.  515,  holding  that  contingent  re- 
maindermen fall  within  the  rule. 

A  contingent  interest  is  not  the  less 
a  present  interest.  Dyrsley  v.  Fitz- 
hardinge,  6  Ves.  Jr.  251. 

Contingent  Bemaindermen  Hay  Sue. 
Cannon  v.  Barry,  59  Miss.  305;  Brown 
V.  Wilson,  6  Ired.  Eq.  (N.  Car.)  558; 
Brantly  v.  Kee,  5  Jones  Eq.  (N.  Car.) 
332. 

"  While  owners  of  executory  be- 
quests and  other  contingent  interests 
cannot  recover  damages  for  waste 
already  committed,  they  are  entitled  to 
have  their  interests  protected  from 
threatened  waste  or  destruction  by  in- 
junctive relief.  This  is  clear  both  upon 
principle  and  authority."  Gordon  v. 
Lowther,  75  N.  Car.  193  [citing  Braswell 
V.  Morehead,  Busb.  Eq.  (N.  Car.)  26; 
Douthett  V.  Bodenhamer,  4  Jones  Eq. 
(N.  Car.)  444;  Watson  v.  Watson,  3 
Jones  Eq.  (N.  Car.)  400]. 

In  Matter  of  Sheppard's  Trusts,  4  De 
G.  F.  &  J.  423,  it  was  held  that  a  per- 
son contingently  interested  in  a  trust 
fund  had  a  loctts  standi  to  file  a  petition 
for  the  appointment  of  new  trustees. 
But  the  interest  of  the  petitioner  was 
not  liable  to  be  barred  by  any  one  or 
more  of  the  defendants,  and,  besides, 
the  proceeding  was  under  the  Trustee 
Act  of  Parliament  of  1850.  And  the 
same  may  be  said  in  respect  to  Hart- 
man's  Appeal,  90  Pa.  St.  203,  which 
was  under  a  statute  of  Pennsylvania 
entitled  "  An  Act  for  the  protection  of 
contingent  interests."  See  generally 
Fitzgibbon  v.  Barry,  78  Va.  764. 

Contingent  Remaindermen  Whose  In- 
terest Has  Been  Defeated  by  the  happen- 
ing of  the  condition  are  no  longer  par- 
ties in  interest,  and  hence  are  not 
necessary  parties  to  a  suit  brought 
thereafter.  Cooper  v.  Hepburn,  15 
Gratt.  (Va.)55i. 


1.  See  Bofil  -v.  Fisher,  3  Rich.  Eq.  (S. 
Car.)  I. 

2.  Kentucky.  —  Kellar  v.  Beelor,  5 
T.  B.  Mon.  (Ky.)  573. 

Maifie.  —  Moor  v.  Veazie,  32  Me.  343; 
Mason  v.  York,  etc.,  R.  Co.,  52  Me.  82. 

Michigan. — Crooks  v.  Whitford,  40 
Mich.  599;  Paton  v.  Langley,  50  Mich. 
428. 

Missouri.  —  Dameron  v.  Jameson,  71 
Mo.  97. 

New  York.  —  Ward  v.  Van  Bokkelen, 
2  Paige  (N.  Y.)  289. 

Ohio.  —  Hubbell  v.  Hubbell,  22  Ohio 
St.  208. 

Rhode  Island.  —  Paine  v.  Baker,  15 
R.  I.  100. 

South  Carolina.  —  Swan  z>.  Ligan,  i 
McCord  Eq.  (S.  Car.)  227. 

Tennessee.  —  W^illiams  v.  Vantrese, 
(Tenn.  1897)  39  S.  W.  Rep.  741. 

Verfnont.  —  Lockwood  z-.  White,  65 
Vt.  466. 

United  States.  —  Piatt  v.  Vattier,  I 
McLean  (U.  S.)  146. 

"  We  have  been  referred  to  no 
authority  which  holds  that  a  party  who 
has  sold  all  his  interest  in  an  equity  of 
redemption  should  be  made  a  party  to 
a  suit  to  appoint  a  trustee  to  sell  such 
equity  of  redemption,  nor  do  we  see 
why  he  should.  He  has  no  farther  in- 
terest in  the  subject-matter  of  the  suit. 
In  the  case  of  Curtiss  v.  Brown,  29  111. 
201,  it  was  held  that  such  a  grantor 
was  not  a  necessary  party."  Marsh  v. 
Green,  79  111.  387. 

Where  land  is  vested  in  a  trustee  for 
the  life  of  a  beneficiary,  and  at  the  lat- 
ter's  death  it  is  to  descend,  such  trustee 
is  not  a  proper  party  to  a  suit  brought 
after  the  death  of  the  beneficiary  to 
subject  the  land  to  the  payment  of  the 
decedent's  debts,  as  his  interest  ter- 
minated with  the  death  of  the  benefi- 
ciary. Williams  r.  Vantrese,  (Term. 
1897)  39  S.  W.  Rep.  741. 

8.  Walton  v.  James,  ir  N.  Y.  Wkly. 
Dig.  508. 

Where  a  trustee  in  a  deed  of  trust  in 
the  nature  of  a  mortgage  dies  before  de- 
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and  it  has  been  held  that  he  is  not  even  a  proper  party ;  * 
but  it  would  seem  that  in  some  cases,  at  least,  such  person  is  a 
proper  if  not  a  necessary  party  in  order  to  bind  him  by  the  decree 
and  to  conclude  him  from  afterwards  contesting  the  fact  or 
validity  of  the  transfer  of  his  interest.' 

Where  the  Original  Interest  Has  Been  Assigned,  the  general  rule  is  that 
when  it  is  necessary  to  adjudicate  the  rights  of  the  assignee,  the 
assignor  must  be  made  a  party  to  the  suit,  but  where  the.  assign- 
ment is  absolute  and  unconditional,  leaving  no  equitable  interest 
whatever  in  the  assignor,  and  the  extent  and  validity  of  the 
assignment  are  neither  doubted  nor  denied,  and  there  is  no 
remaining  liability  in  the  assignor  to  be  affected  by  the  decree,  it 
is  not  necessary  to  make  the  assignor  a  party.' 


fault  in  payment  of  the  money  thereby 
secured,  and  the  grantor,  by  deed,  has 
conveyed  his  equity  of  redemption  to 
another,  who  agrees  to  assume  the 
debt,  such  grantor  is  not  a  necessary 
party  to  a  bill  in  equity  to  have  a 
trustee  appointed  to  sell  after  default 
is  made.  But  on  a  bill  to  foreclose  a 
trust  deed,  and  for  a  decree  over 
against  the  grantor,  the  grantor  is  not 
only  a  proper  but  an  indispensable 
party,  notwithstanding  he  may  have 
conveyed  his  equity  of  redemption,  as 
no  decree  can  be  rendered  against  one 
not  a  party  to  the  suit.  Marsh  v. 
Green,  79  111.  385. 

1.  Topping  V.  Van  Pelt,  Hoffm.  Ch. 
(N.  Y.)  545;  Abernathy  v.  Phillips,  82 
Va.  769. 

One  Who  Has  Farted  with  His  Interest 
Cannot  Sue  in  respect  thereof.  Smith  v. 
Brittenham,  109  111.  540.  And  when  it 
appears  on  the  face  of  the  bill  that  the 
plaintiff  has  assigned  all  his  interest 
before  suit,  a  demurrer  will  lie.  Key- 
ser  V.  Renner,  87  Va.  249. 

2.  Stanbrough  v.  Daniels,  77  Iowa 
561;  Zurbrugg  v.  Reed,  (N.  J.  1896) 
35  Atl.  Rep.  298. 

Interest  Taken  on  Execution.  —  Where 
a  party  claiming  to  have  succeeded  to 
the  equitable  rights  of  a  purchaser  of 
land,  by  sale  on  execution  against  him, 
seeks  a  specific  performance  of  the  con- 
tract against  the  vendor,  the  original 
purchaser  is  a  necessary  party  to  the 
bill,  as  he  has  a  right  to  contest  the 
validity  of  the  judgment  and  execution 
under  which  complainant  claims  to 
have  acquired  his  interest.  Alexander 
V.  Hoffman,  70  111.  114,  citing  a.nA  fol- 
lowing Packwood  v.  Gridley,  39  111.  388. 
wherein  a  bill  was  filed  for  a  specific 
performance    based    upon    a  contract 


of  sale.  The  vendor,  subsequently  to 
making  the  sale  by  contract,  had  con- 
veyed the  premises  by  deed,  the  grantee 
agreeing  to  comply  with  his  grantor's 
contract  of  sale.  It  was  held  that  the 
vendor  was  a  necessary  party. 

3.  Assignor  as  a  Party. —  Connecticut. 
—  Pond  V,  Clark,  24  Conn.  370. 

Illinois.  —  Lunt  v.  Stephens,  75  111. 
507. 

Kentucky.  —  Elliott  v.  Waring,  5  T. 
B.  Mon.  (Ky.)  338;  Barry  v.  Rogers,  2 
Bibb  (Ky.)  314;  Gate  wood  v.  Rucker, 
I  T.  B.  Mon.  (Ky.)  21;  Forman  c. 
Rodgers,  i  A.  K.  Marsh.  (Ky.)  426; 
Snelling  v.  Boyds,  2  T.  B.  Mon.  (Ky.) 
132;  Snelling  v.  Boyd,  5  T.  B.  Mon. 
(Ky.)  172;  Oldham  v.  Rowan,  3  Bibb 
(Ky.)  534;  Bradley  v.  Morgan,  2  A.  K. 
Marsh.  (Ky.)  369;  Lawlin  v.  Clay,  4 
Litt.  (Ky.)  283;  Hancock  v.  Beckham, 

5  Litt.  (Ky.)  135;  Taylor  v.  Bush,  5  T. 
B.  Mon.  (Ky.)  84;  Wicklifle  v.  Clay,  i 
Dana  (Ky.)  585;    Anderson   v.   Wells, 

6  B.  Mon.  (Ky.)  540;  Clark  v.  Smith,  7 
B.  Mon.  (Ky.)  273;  Allen  v.  Crockett, 
4  Bibb  (Ky.)  240;  Lemmon  v.  Brown, 
4  Bibb  (Ky.)  308;  Sanders  v.  Macey,  4 

Bibb  (Ky.)  457. 

Maine.  —  Crooker  v.  Rogers,  58  Me. 
339;  Haskell  v.  Hilton,  30  Me.  419; 
Moor  V.  Veazie,  32  Me.  343. 

Michigan.  —  Morey  v.  Forsyth,  Walk. 
(Mich.)  465;  Beach  v.  White,  Walk. 
(Mich.)  495. 

Mississippi.  —  Everett  v.  Wlnn^ 
Smed.  &  M.  Ch.  (Miss.)  67. 

New  Jersey.  —  Bruen  v.  Crane,  2  N. 
J.  Eq.  347. 

Ne7u  York.  —  Rogers  v.  Trader's  Ins. 
Co.,  6  Paige  (N.  Y.)  583;  Field  v. 
Maghee,  5  Paige  (N.  Y.)  539;  Gleason 
V.  Gage,  7  Paige  (N.  Y.)  121;  Indiana 
71.  Sherwood,  5   Ch.   Sent.  (N.   Y.)  47; 
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(12)  Agents  and  Attorneys  —  Agents.  —  Persons  whose  sole  con- 
nection with  the  transaction  out  of  which  the  litigation  grows  is 
that  they  acted  as  agents  for  the  persons  really  interested  should 
not  be  made  parties  when  no  relief  is  asked  against  them,*  except 
in  cases  where  they  are  charged  with  fraud,  in  which  case  they 
are  proper  parties  and  may  be  charged  with  costs.* 

Ward  V.  Van  Bokkelen,  2  Paige  (N. 
Y.)  289;  Miller  v.  Bear,  3  Paige  (N,  Y.) 
466. 

North  Carolina.  —  Polk  v.  Gallant,  2 
Dev.  &  B.  Eq.  (N.  Car.)  395;  M'Kinnie 
V.  Rutherford,  i  bev.  &  B.  Eq.  (N. 
Car.)  14. 

Rhode  Island.  —  Sayles  v.  Tibbitts,  5 
R.  I.  79- 

Vermont. —  Eureka  Marble  Co.  v. 
Windsor  Mfg.  Co.,  47  Vt.  447. 

Virginia.  —  Lynchburg  Iron  Co.  v. 
Tayloe,  79  Va.  671;  Omohundro  \v. 
Henson,  26  Gratt.  (Va.)  511. 

West  Virginia.  —  Chapman  v.  Pitts- 
burgh, etc.,  R.  Co.,  18  W.  Va.  195; 
Vance  v.  Evans,  11  W.  Va.  342;  Jame- 
son V.  Myles,  7  W.  Va.  311. 

United  States.  —  Tappan  v.  Smith,  5 
Biss.  (U.  S.)  73;  Trecothick  v.  Austin, 
4  Mason  (U.  S.)  41,  24  Fed.  Cas.  No. 
14, 164;  New  Mexico  Land  Co.  v.  Elkins, 
20  Fed.  Rep.  545;  Hubbard  v.  Manhat- 
tan Trust  Co.,  87  Fed.  Rep.  51. 

See  also  article  Equitable  Assign- 
ments, vol.  7,  p.  766,  for  a  full  treat- 
ment of  assignors  and  assignees  as 
parties. 

1.  Agents  as  Parties  in  Equity.  —  Ala- 
bama. —  Opelikar/.  Daniel,  59  Ala.  2ii. 

Arkansas.  —  Shaver  v.  Lawrence 
County,  44  Ark.  225. 

Illinois.  —  Miller  v.  Whittaker,  23  111. 

453. 

Iowa.  —  Lyon  v.  Tevis,  8  Iowa  79; 
Paton  V.  Lancaster,  38  Iowa  494. 

Maine.  —  Brown  v.  Haven,  12  Me. 
164. 

Maryland.  —  Binney's  Case,  2  Bland 
(Md.)  99;  Annapolis  v.  Harwood,  32 
Md.   471;  White   v.  White,  5  Gill  (Md.) 

359- 

New  York.  —  Garr  v.  Bright,  i  Barb. 
Ch.  (N.  Y.)  157;  Boyd  v.  Vanderkemp, 
I  Barb.  Ch.  (N.  Y.)  273. 

South  Carolina.  —  Commissioners  of 
Public  Accounts  v.  Rose,  i  Dessaus.  (S. 
Car.)  461. 

United  States.  —  Hatch  v.  Chicago, 
etc..  R.  Co..  6  Blatchf.  (U.  S.)  105; 
Toledo,  etc.,  R.  Co.  v.  Pennsylvania 
Co.,  54  Fed.  Rep.  746,  53  Am.  &  Eng. 
R.  Cas.  293;  Woolstein  v.  Welch,  42 
Fed.   Rep.   566;     Western  Star  Lodge 


No.  2  V.  Schminke,  4  McCrary  (U.  S.) 
366. 

England.  —  Ling  v.  Colman,  10  Beav. 
370;  M'Namara  v.  Williams,  6  Ves.  Jr. 

143- 

Compare  Tavenner  v.  Barrett,  21  W. 
Va.  656,  wherein  an  agent  to  buy  and 
sell  land,  doing  business  in  his  own 
name,  was  held  to  be  not  merely  an 
agent  but  also  a  trustee  holding  the 
legal  title,  and  therefore  a  necessary 
party. 

An  Attorney  in  Fact  does  not  hold  the 
character  of  trustee,  and  is  not  a  neces- 
sary party  to  a  suit  to  represent  the  in- 
terest of  the  principal.  Powell  v.  Ross, 
4  Cal.  197. 

Agent  of  Foreign  Corporation.  —  In 
Sickels  V.  Borden,  4  Blatchf.  (U.  S.)  14, 
it  was  held  that  the  master  and  engineer 
of  a  foreign  corporation  which  owned  a 
vessel  were  proper  parties  defendant  to 
a  suit  to  enjoin  the  use  of  certain  ap- 
paratus on  such  vessel. 

Persons  Acting  in  Concert,  including 
directors  and  employees  of  corpora- 
tions, in  the  infringement  of  patents  or 
trade-marks,  may  be  joined,  for  all  are 
personally  liable.  Armstrong  v.  Savan- 
nah Soap  Works,  53  Fed.  Rep.  124. 

2.  Shaver  v.  Lawrence  County,  44 
Ark.  225;  Kenan  v.  Miller,  2  Ga.  325; 
Lyon  V.  Tevis,  8  Iowa  81;  Paton  v. 
Lancaster,  38  Iowa  494;  Sweet  v.  Con- 
verse, 88  Mich,  i;  Veazie  v.  Williams, 
8  How.  (U.  S.)  134. 

In  Hastings  v.  Belden,  55  Vt.  273,  it 
was  said:  "  We  understand  the  rule  to 
be  that  attorneys  can  only  be  made  par- 
ties to  a  suit  in  equity  in  cases  where 
they  have  so  involved  themselves  in 
fraud  that  a  court  of  equity,  although 
it  can  give  no  other  relief  against 
them,  will  order  them  to  pay  the  costs; 
and  that  if  an  attorney  is  made  a  party, 
the  bill  must  pray  that  he  pay  the 
costs,  otherwise  a  demurrer  will  lie." 

Where  fraud  is  charged  in  the  bill, 
an  attorney  or  agent  is  a  proper  but 
not  a  necessary  party.  Sweet  v.  Con- 
verse, 88  Mich,  i;  Veazie  v.  Williams. 
8  How.  (U.  S.)  134. 

Meaning  of  "  Fntnd  "  as  Used  in  Excep- 
tion.—  "  The  practice  of  making  a  mere 
8  Volume  XV. 


In  Equity. 


PARTIES  TO  ACTIONS. 


General  Bnles. 


Attorneys.  —  This  rule  is  fully  applicable  to  attorneys  at  law.* 
(13)  Auctioneers.  —  Where  an  auctioneer  is  in  possession  of  a 
deposit  on  a  purchase,  he  is  a  proper  party,*  though  it  has  been 
held  not  to  be  good  practice  to  make  an  auctioneer  a  party  where 
such  deposit  is  very  small,  and  especially  where  he  oilers  to  bring 
it  into  court.* 


agent  a  defendant  to  a  suit  has,  of  late, 
been  regarded  as  a  practice  of  a  very 
anomalous  character,  and  open  to  seri- 
ous objection;  and  it  has  been  said 
that  it  will  not  be  extended  to  any 
cases  to  which  it  has  not  already  been 
applied.  '  It  seems  to  be  limited  to 
cases  of  fraud,  as  that  word  is  gen- 
erally understood  in  a  court  of  equity, 
and  does  not  apply  where,  though  the 
agent  acts  erroneously,  he  acts  openly 
and  avowedly.'  "  Lyon  v.  Tevis,  8 
Iowa  79  [citing  Attwood  v.  Small,  6  CI. 
&  F.  352;  Marshall  v.  Sladden,  7  Hare 
428]. 

Necessity  of  Fraying  Costs.  —  Where  an 
agent  is  so  involved  in  a  fraud  that 
the  court  will  charge  him  with  costs, 
though  relief  cannot  be  prayed  against 
him,  yet  if  the  costs  are  not  prayed 
against  him  a  demurrer  will  lie.  Le 
Texier  v.  Margravine,  15  Ves.  Jr.  164. 

1.  Kenan  v.  Miller,  2  Ga.  325;  Sweet 
V.  Converse,  88  Mich,  i;  Hastings  v. 
Belden,  55  Vt.  273.  See  also  the  pre- 
ceding note. 

An  attorney  of  the  court  is  not  the 
proper  party  to  an  action  to  restrain 
his  clients  from  the  prosecution  of  a 
suit,  where  nothing  is  alleged  against 
him  except  that  he  was  discharging  his 
duty  as  attorney  in  prosecuting  the  ac- 
tion, and  no  relief  but  an  injunction  is 
demanded  as  against  him.  Ely  v.  Low- 
enstein,  9  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
preme Ct.)37. 

Attorney  Charged  with  Frand  and 
Claiming  an  Interest.  —  An  attorney 
charged  in  the  petition  with  fraudulent 
representations  injurious  to  the  plain- 
tiff, and  with  having  in  his  hands 
moneys  which  should  be  applied,  and 
which  he  agreed  to  apply,  upon  the 
judgment,  and  which  the  attorney 
claims  the  right  to  retain,  is  most  obvi- 
ously a  proper  party  to  a  bill  seeking 
an  account  and  a  cancellation  of  the 
judgment.  Stringfield  v.  Graff,  22 
Iowa  438,  distinguishing  Lyon  v.  Tevis, 
8  Iowa  79. 

2.  According  to  Lord  Eldon  in  Fen- 
ton  V.  Hughes,  7  Ves.  Jr.  289,  auction- 
eers, agents  to  sell,  and  persons  of 
that  description  are  frequently  made 


defendants  without  objection,  from  the 
circumstance  of  their  holding  depos- 
its which  entitle  a  plaintiff  to  relief 
against  them,  and  this  too  even  in  cases 
where  it  is  very  difficult  to  say  that  any 
relief  is  to  be  prayed  against  them  at 
the  hearing.  See  also  Heatley  v.  New- 
ton, 19  Ch.  Div.  326. 

In  Schmidt  v.  Dietericht,  1  Edw.  Ch. 
(N.  Y.)  119,  it  was  held  that  where  an 
auctioneer  has  the  avails  of  a  fraudu- 
lent sale  in  his  hands,  he  cannot  pro- 
tect himself  from  answering  by  a 
demurrer  upon  the  ground  of  his  be- 
ing a  mere  witness.  The  court  said: 
"  This  objection  would  hold  good,  pro- 
vided nothing  else  was  asked  from  the 
defendant  than  a  disclosure  of  the  facts 
and  circumstances  attending  the  sale 
of  the  property.  The  object  of  the  bill 
is  something  more;  it  is  to  ascertain 
from  him  what  amount  of  money  or 
securities  he  has  in  hand  arising  from 
the  sales,  in  order  to  have  the  fund 
preserved  for  the  rightful  owners  and 
not  suffered  to  go  into  the  hands  of 
Wakely,  the  perpetrator  of  the  fraud. 
Dietericht  is,  therefore,  more  than  a 
witness.  He  is  a  stakeholder  or  depos- 
itary ; .  and  the  fund  is  expressly  alleged 
to  be  in  danger  in  his  hands.  The  bill 
even  charges  he  is  colluding  with 
Wakely." 

3.  In  Egmont  v.  Smith,  6  Ch.  Div. 
469,  which  is  a  leading  case  on  this 
subject,  Jessel,  M.  R.,  said:  "With 
regard  to  the  auctioneers  having  been 
made  defendants  to  the  first  action,  if 
the  plaintiffs  are  right  throughout,  I 
think  that,  considering  the  deposit  was 
£6850,  not  a  mere  trifling  sum,  they 
were  justified  in  making  the  auction- 
eers defendants.  No  doubt  it  is  not 
the  practice,  although  it  is  the  law, 
that  you  may  make  the  depositee  or 
auctioneer  a  defendant,  because  he 
holds  the  deposit  for  both  parties,  so 
to  speak,  and  the  party  ultimately  en- 
titled gets  the  money.  But  the  prac- 
tice, and  the  proper  practice,  is  not  td 
make  the  auctioneers  defendants  when 
they  hold  a  small  deposit.  If  they  are 
applied  to  to  pay  the  money  into  court 
and   they  refuse  to  do  so,   it  is  time 
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(14)  Public  Officers  and  the  Like.  —  Notaries,*  probate  judges,* 
sheriffs,'  commissioners  selling  land  under  orders  of  court,"*  water 
commissioners  of  a  city,*  sheriffs  and  collectors  selling  land  for 
taxes,*  clerks  of    court,''  and  other  like    officers'*  should    not 


enough  to  make  them  defendants.  As 
a  general  rule  I  should  not  encourage 
the  practice  of  making  auctioneers  de- 
fendants when  they  hold  a  small  sum 
in  their  hands,  I  certainly  should  not 
sanction  making  them  defendants  if  it 
was  merely  a  trifling  sum,  or  an  offer 
had  been  made  to  pay.  But  I  think  in 
this  case  there  is  no  reason  why  the 
strict  law  should  not  be  followed," 

An  auctioneer  who  has  sold  an 
estate,  the  sale  being  a  matter  of  con- 
troversy, has  no  interest  and  should 
not  be  made  a  party,  Tavenner  v. 
Barrett,  21  W.  Va.  656. 

1.  "  The  Notary  Was  Not  a  Necessary 
Party  defendant  to  the  reformation  of 
his  certificate.  The  reformation,  if 
made  at  all,  could  only  be  so  made  by 
the  judgment  of  the  court,"  Hutchin- 
son V.  Ainsworth,  73  Cal,  452,  citing 
Wedel  V.  Herman,  59  Cal,  515. 

Where  a  notarial  act  of  mortgage  is 
sought  to  be  declared  void  on  the 
ground  of  fraud,  the  notary  who  passed 
the  act  need  not  be  made  a  party  to  the 
suit.     Cox  V.  King,  20  La.  Ann.  209, 

2.  Probate  Judge,  —  It  is  improper  to 
make  the  probate  judge  a  defendant  to 
a  bill  in  chancery  which  seeks  to  enjoin 
the  settlement  of  an  estate  pending  in 
his  court,  McNeill  v,  McNeill,  36  Ala. 
log. 

3.  The  Sheriff  is  not  a  necessary  party 
to  a  bill  in  equity  by  a  senior  execution 
creditor  for  the  correction  of  an  order 
to  the  sheriff,  in  favor  of  a  junior  exe- 
cution creditor,  relative  to  a  chose  in 
action  of  the  judgment  debtor,  Char- 
ron  V.  Boswell,  18  Gratt.  (Va,)  216. 

"  On  a  bill  to  restrain  the  execution 
of  process  in  his  hands,  or  the  perform- 
ance of  his  oflScial  acts,  a  sheriff  may 
be  made  a  party,  as  the  object  of  the 
injunction  is  to  restrain  him  from  act- 
ing." Hassell  v.  Van  Houten,  39  N.  J. 
Eq.  113,  citing  Brooks  v.  Lewis,  13  N. 
J.  Eq.  214. 

4.  A  Commissioner  making  sale  of  land 
under  an  order  of  court  and  receiving 
the  purchase  money  is  not  a  necessary 
party  to  an  action  to  impeach  the  de- 
cree.    Gilbert  v.  James,  86  N.  Car.  244. 

5.  Water  Commissioners  appointed  by 
a  city  council  are  not  necessary  parties 
to   a  suit  to  remove  a  cloud  on   title 


created  by  their  action  in  making  an 
illegal  assessment.  Carpenter  v.  Ho- 
boken,  33  N.  J.  Eq.  27. 

6.  The  Sheriff  and  Collector  who  sells 
land  for  taxes  is  not  a  proper  party  de- 
fendant to  a  bill  in  equity  to  set  aside 
and  cancel  the  deed  to  the  purchaser, 
no  relief  being  prayed  as  against  him; 
and  the  objection  maybe  taken  by  mo- 
tion to  dismiss  as  to  him.  Gossett  v. 
Kent,  19  Ark.  602.  See  also  West  v. 
Duncan,  42  Fed.  Rep.  430. 

7.  Clerk  of  the  Court.  —  Since  an  in- 
junction 10  stay  proceedings  in  a  court 
of  law  is  granted  on  the  sole  ground 
that  it  is  against  conscience  that  the 
party  inhibited  should  proceed  in  the 
cause,  and  its  object  is  to  prevent  un- 
fair use  being  made  of  the  court  of 
law,  the  bill  should  not,  in  disregard 
of  this  principle,  pray  that  the  process 
may  be  directed  not  only  to  the  party 
who  is  proceeding  in  the  court  of  law, 
but  also  to  the  clerk  of  the  court, 
Tyler  v.  Hamersley,  44  Conn.  419,  in 
which  case  the  court  said:  "  Should 
such  an  injunction  be  granted  it  would 
be  the  duty  of  the  court  *  *  *  to 
disregard  it  and  to  protect  its  clerk 
*  *  *  in  proceeding  in  contempt  of 
it.  That  would  lead  to  a  conflict  of 
jurisdiction  which  would  produce  great 
confusion  and  disorder,  and  tend  in  a 
serious  degree  to  subvert  the  adminis- 
tration of  justice." 

8.  Eecorder  of  Deeds.  —  In  Palo  Alto 
Banking,  etc.,  Co.  v.  Mahar,  65  Iowa 
74,  an  injunction  was  sought  against  a 
fraudulent  conveyance,  and  it  was  held 
proper  to  make  the  recorder  of  deeds  a 
party  defendant,  although  he  was  not 
charged  with  any  wrongful  or  unlaw- 
ful purpose. 

Officers  Armed  with  Process.  —  To  bills 
to  restrain  the  execution  of  process  or 
the  performance  of  official  acts  the 
officer  is  sometimes  made  a  party,  as 
the  design  of  the  injunction  is  to  re- 
strain him  from  acting,  although  he  is 
merely  a  nominal  party  and  no  relief 
is  prayed  and  no  decree  asked  against 
him.  Per  Chancellor  Green  in  Brooks 
V.  Lewis,  13  N.  J.  Eq.  214.  See  also 
the  following  cases:  Palo  Alto  Bank- 
ing, etc.,  Co.  V.  Mahar,  65  Iowa  74; 
Cart  Wright  v.  Bamberger,  90  Ala,  405; 


600 


Volume  XV. 


In  Equity. 


PARTIES  TO  ACTIONS. 


General  Bales. 


usually  be  made  parties  to  suits  for  relief  from  the  transactions 
in  which  they  have  figured  officially. 

(15)  Mere  Witnesses.  — As  a  general  rule,  mere  witnesses  can- 
not be  made  parties  to  a  suit  in  equity;  *  but  to  this  rule  there 
appear  to  be  some  exceptions,  notably  in  cases  of  arbitrators, 
attorneys,  and  officers  and  agents  of  corporations.* 

(16)  Miscellaneous  Cases.  —  Tenants  for  life,*  prior  and  subse- 
quent incumbrancers,*  guarantors,*  pledgees,®  and  persons  conse- 
quentially affected  by  the  decree  sought,'  all  have  such  an  interest 
as  renders  them  proper  parties.  Where  a  person  has  a  mere 
interest  in  the  question  involved  in  a  suit  in  equity  arising  out  of 
a  collateral  liability,*  or  where  he    is  a   mere    stakeholder®   or 


Chambers  v.  King  Wrought-Iron 
Bridge  Manufactory,  16  Kan.  270; 
Buffandeau  v.  Edmondson,  17  Cal.  436, 
holding  that  in  a  suit  to  enjoin  the  sales 
of  properly  under  an  execution  the 
sheriff  is  not  a  necessary  party  defend- 
ant; Fairchild  v.  House,  18  Fla.  770. 

Some  of  the  cases  declare  that  the 
sheriff  is  not  a  proper  party  defendant 
in  such  a  case,  Shrader  v.  Walker,  8 
Ala.  244;  Collier  v.  Falk,  61  Ala.  105; 
Smith  V.  Rogers,  i  Stew.  &  P.  (Ala.)  317; 
Edney  v.  King,  4  Ired.  Eq.  (N.  Car.) 
465;  Olin  V.  Hungerford,  10  Ohio  268. 

In  a  Salt  to  Set  Aside  a  Judgment  in  the 
Name  of  a  Sheriff,  upon  a  replevin  bond, 
the  sheriff  should  be  made  a  party, 
though  he  has  no  personal  interest  in 
the  suit.  Campbell  v.  Western,  3  Paige 
(N.  Y.)  124. 

1.  Schmidt  v.  Dieterichl,  i  Edw.  Ch. 
(N.  Y.)  119;  Reeves  v.  Adams,  2  Dev. 
Eq.  (N.  Car.)  192;  Trecothick  v.  Aus- 
tin, 4  Mason  {}5 .  S.)  42,  24  Fed.  Cas. 
No.  14164;  How  V.  Best,  5  Madd.  ig; 
Plummer  v.  May,  i  Ves.  426;  Fenton 
V.  Hughes,  7  Ves.  Jr.  287;  M'Namara 
V.  Williams,  6  Ves.  Jr.  143;  Dummerz/. 
Chippenham,  14  Ves.  Jr.  252.  But 
see  infra,  V.  1 .  d.  Persons  Without  In- 
terest Joined  for  Discovery. 

2.  Reeves  v.  Adams,  2  Dev.  Eq.  (N, 
Car.)  192  [citing  Lingood  v.  Croucher, 
2  Atk.  396;  Chicot  V.  Lequesne,  2  Ves. 
315;  Wych  V.  Meal,  3  P.  Wms.  310; 
Moodalay  v.  Morton,  i  Bro.  C.  C.  469; 
Dummer  v.  Chippenham,  14  Ves.  Jr. 
251;  Bowles  V.  Stewart,  i  Sch.  &  Lef. 
227]. 

Exceptions  to  General  Bole.  —  "  The 
general  rule,  which  is  unquestioned,  is 
insisted  on;  that  persons  standing  in  a 
situation  in  which  all  that  the  court 
can  demand  is  their  testimony  in  a 
cause  between  the  plaintiff  and  the  de- 
fendant are  not  to  be  made  parties,  a 


rule  certainly  admitting  exceptions;  in 
some  cases,  in  which  arbitrators  may 
be  made  defendants;  in  others,  in 
which  attorneys  who  prepared  the 
deeds,  though  they  have  no  interest  to 
convey,  give  up,  or  receive,  may  be 
parties;  and  unquestionably  the  prac- 
tice is  settled,  admitting  an  exception 
in  the  case  of  a  corporation  whose  offi- 
cers and  servants  are  made  parties. 
I  expected  to  find  more  of  authority 
upon  that  class  of  cases,  but  I  am  not 
able  to  add  to  the  authorities  that  have 
been  supplied  at  the  bar.  From  those 
cases,  therefore,  we  must  extract  the 
principle,  and  though  I  should  be  un- 
willing to  go  farther  than  the  court 
has  already  gone  upon  this  point,  I  am 
authorized  and  called  upon  to  go  the 
fair  length  to  which  a  just  application 
of  the  principle  will  lead  me."  Dum- 
mer V.  Chippenham,  14  Ves.  Jr.  252. 

3.  Browne  v.  Cork,  i  Dr.  &  Wal.  700. 

4.  Whitney  v.  Higgins,  10  Cai.  547; 
Caldwell  v.  Taggart,  4  Pet.  (U.  S.)  190 
[citing  Hobart  v.  Abbot,  2  P.  Wms. 
643;  Pyncent  v.  Pyncent,  3  Atk.  571; 
Herring  v.  Yoe,  i  Atk.  290]. 

6.  Batchelder  ?/.  Wendell,  36  N.  H. 
204. 

6.  The  Pledgee  of  a  Chose  in  Action, 
having  an  equitable  interest  therein,  is 
a  proper  party  plaintiff  in  a  bill  in 
equity  with  reference  to  such  chose  in 
action.  Hubbard  v.  Manhattan  Trust 
Co.,  87  Fed.  Rep.  51. 

7.  Thomas  v.  Bos  well,  14  Phila. 
(Pa.)  197,  37  Leg.  Int.  (Pa.)  147. 

8.  Austin  V.  Richardson,  i  Gratt. 
(Va.)  310,  holding  that  though  the  de- 
cree may  upon  such  question  be  evi- 
dence for  or  against  him  in  some 
future  controversy,  such  interest  does 
not  render  him  a  necessary  or  even  a 
proper  party. 

9.  Hill  V.  Williams,  41  S.  Car.  134. 
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umpire  *  or  heir  apparent,'  he  has  not  such  an  interest  as  requires 
him  to  be  made  a  party. 

d.  Persons  Without  Interest  Joined  for  Discovery.  — 
An  Exception  to  the  General  Eule  that  a  person  without  interest  is  not 
a  proper  party  to  a  suit  in  equity,'  and  its  corollary  that  a  mere 
witness  cannot  be  made  a  party,*  exists  in  the  case  of  the  officers, 
agents,  and  members  of  a  corporation,  who  are  usually  allowed 
to  be  joined  as  defendants  in  a  suit  against  the  corporation,  for 
the  purpose  of  obtaining  a  discover}',  although  no  relief  is  prayed 
against  them.*     Nevertheless  the  answer  cannot  be  read  against 


1.  Neale  v.  Keele,  2  T.  B.  Mon. 
(Ky.)  31. 

2.  Heir  Apparent.  —  A  person  who 
would  have  no  interest  in  the  com- 
plainant's property  until  after  the 
latter's  death,  when  he  might  perhaps 
be  his  heir,  need  not  be  impleaded  in  a 
suit  involving  a  breach  of  trust  as  to 
such  property,  if  he  had  nothing  to  do 
with  the  dealings  in  which  such  breach 
occurred.  Chadwick  v.  Chadwick,  59 
Mich.  87. 

The  Next  of  Kin  of  a  Ltinatic  has  no 
such  interest  in  the  latter's  property  as 
to  necessitate  making  him  a  party  to  a 
suit  affecting  the  property.  "  Put  the 
case  as  high  as  possible;  that  the  luna- 
tic is  intestate;  that  he  is  in  the  most 
hopeless  state,  a  moral  and  physical 
impossibility,  though  the  law  would 
not  so  regard  it,  that  he  should  ever 
recover;  even  if  he  was  in  articulo 
mortis,  and  the  bill  was  filed  at  that  in- 
stant, the  plaintiff  could  not  qualify 
himself  as  having  any  interest  in  the 
subject  of  the  suit."  Dursley  v.  Fitz- 
hardinge,  6  Ves.  Jr.  260. 

Qualification  of  Bule.  —  But  though 
the  next  of  kin  or  heir  apparent  could 
not  file  a  bill,  yet  they  may  respect- 
ively enter  into  contracts  with  respect 
to  their  expectations  and  possibilities, 
the  evidence  upon  which  they  may 
perpetuate.  "  The  law  would  frame 
an  interest  in  respect  of  the  contract, 
and  with  reference  to  that  they  would 
have  a  right  to  perpetuate  testimony, 
though  they  could  not  qualify  them- 
selves as  to  any  interest  in  the  subject 
itself."  Dursley  v.  Fitzhardinge,  6 
Ves.  Jr.  261. 

3.  See  supra,  V.  i.  b.  Persons  Without 
Interest. 

4.  See  supra,  V.  \.  c.  (15)  Mere  Wit- 
nesses. 

6.  Alabama. — Virginia,  etc.,  Min., 
etc.,  Co.  V.  Hale,  93  Ala.  542. 

Illinois.  —  Fulton  County  v.  Missis- 
sippi, etc.,  R.  Co.,  21  111.  365. 


Massachusetts.  —  Post  v.  Toledo,  etc., 
R.  Co.,  144  Mass.  341, 

New  York.  —  Many  v.  Beekman  Iron 
Co.,  9  Paige  (N.  Y.)  189;  Brumly  v. 
Westchester  County  Mfg.  Soc,  i 
Johns.  Ch.  (N.  Y.)  366;  Vermilyea  v. 
Fulton  Bank,  i  Paige  (N.  Y.)  37;  Ful- 
ton Bank  v.  Sharon  Canal  Co.,  I  Paige 
(N.  Y.)  219;  Fulton  Bank  v.  ^few  York, 
etc.,  Canal  Co.,  i  Paige  (N.  Y.)  311. 

Tennessee.  —  Buckner  v.  Abrahams,  3 
Tenn.  Ch.  346. 

Virginia.  —  Baltimore,  etc.,  R.  Co. 
V.  Wheeling,  13  Grait.  (Va.)  40. 

United  States.  —  McComb  v.  Chicago, 
etc.,  R.  Co.,  7  Fed.  Rep.  426;  Arm- 
strong V.  Savannah  Soap  Works,  53 
Fed.  Rep.  124;  Doyle  v.  San  Diego 
Land,  etc.,  Co.,  43  Fed.  Rep.  349;  Col- 
gate V.  Compagnie  Francaise,  etc.,  23 
Fed.  Rep.  82;  French  v.  New  York 
First  Nat.  Bank,  7  Ben.  (U.  S.)  488. 

England.  —  Fenton  v.  Hughes,  7 
Ves.  Jr.  289;  Moodalay  v.  Morton,  i 
Bro.  C.  C.  469;  Dummer  v.  Chippen- 
ham, 14  Ves.  Jr.  245;  U.  S.  v.  Wagner, 
L.  R.  2  Ch.  582;  Glasscott  v.  Copper- 
Miners'  Co.,  II  Sim.  305 ;  Wych  v.  Meal, 
3  P.  Wms.  310;  Le  Texier  v.  Margra- 
vine, 15  Ves.  Jr.  164;  In  re  Alexandra 
Palace  Co.,  16  Ch.  Div.  58;  Whitworth 
V.  Davis,  I  Ves.  &  B.  550;  Gibbons  v. 
Waterloo  Bridge  Co.,  5  Price  493;  Bol- 
ton V.  Liverpool,  3  Sim.  467;  MacGregor 
V.  East  India  Co.,  2  Sim.  452;  Glyn  v. 
Soares,  i  Y.  &  Coll.  644. 

But  see  Boston  Woven  Hose  Co.  v. 
Star  Rubber  Co.,  40  Fed.  Rep.  167; 
Wood  V.  State  Bank,  5  T.  B.  Mon. 
(Ky.)  197;  How  V.  Best,  5  Madd.  19, 
wherein  an  officer  of  the  Bank  of  Eng- 
land was  made  a  party  for  the  sake 
of  a  discovery  as  to  the  times  when 
the  stock  in  question  in  the  cause  had 
been  transferred,  but  a  demurrer  was 
allowed  on  the  ground  that  he  was 
merely  a  witness. 

The  Reason  of  Making  the  Clerk  or  Offi- 
cer a  Party  is  that  generally  he  is  the 
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the  corporation,*  for  it  is  a  general  rule  in  equity  that  the  answer 
of  one  defendant  is  not  evidence  against  his  codefendant.* 

Eeason  for  Exception.  —  This  exception  rests  upon  the  notion  that 
it  is  impossible  to  obtain  a  satisfactory  answer  from  corporations, 
because  they  answer  under  their  common  seal  and  not  under 
oath,  and  therefore  are  not  liable  to  punishment  for  perjury, 
however  false  the  answer  may  be.' 

This  Exception  Is  Limited  by  the  necessity  upon  which  it  rests.*     It 


person  who  can  give  the  information. 
Dummer  v.  Chippenham,  14  Ves.  Jr. 
254,  wherein  the  chancellor  said  that 
in  the  case  of  Steward  v.  East-India 
Co.,  2  Vem.  380,  he  suspected  a  mis- 
print. 

Averment  of  Beason  for  Beqniring  Dis- 
covery. —  A  bill  against  a  corporation 
for  relief  to  which  a  member  is  made 
a  party  for  discovery  need  not  allege 
that  he  had  any  special  information 
nor  assign  any  special  reason  for  re- 
quiring such  discovery.  Wright  v. 
Dame,  i  Met.  (Mass.)  237. 

Necessity  of  Making  Member  a  Party  to 
Obtain  an  Answer.  —  Individual  mem- 
bers of  a  corporation  may  be  called 
upon  to  answer  to  a  bill  of  discovery 
under  oath,  but  in  that  case  the  indi- 
viduals must  be  named  as  defendants 
in  the  bill.  Accordingly  where  a  bill 
was  filed  against  a  corporation  gener- 
ally, which  put  in  an  answer  under  its 
corporate  seal,  the  court  refused  on 
motion  to  order  certain  officers  of  the 
corporation  to  make  oath  to  the  answer 
so  filed.  Such  officers  should  have 
been  made  parties  if  a  discovery  from 
them  was  desired,  and  then  they 
would  have  been  compelled  to  answer 
individually.  Brumly  v.  Westchester 
County  Mfg.  Soc,  i  Johns.  Ch.  (N.  Y.) 
366.  See  also  French  v.  New  York 
First  Nat.  Bank.  7  Ben.  (U.  S.)  488: 
Dummer  v.  Chippenham,  14  Ves.  Jr. 
254,  wherein  it  was  held  that  where  a 
member  or  officer  of  a  corporation  was 
made  a  defendant  for  the  purpose  of 
discovery,  he  must  answer,  not  only 
with  the  rest  under  their  common  seal, 
but  also  individually. 

Under  the  United  States  Equity  Bnles 
where  a  bill  is  filed  against  a  corpora- 
tion, but  its  officers  are  not  made  par- 
ties, and  the  note  at  the  foot  of  the  bill 
in  terms  requires  the  officers  instead  of 
the  corporation  to  answer  the  inter- 
rogatories, neither  the  corporation  nor 
its  officers  need  answer  —  the  corpora- 
tion because  not  required  to  do  so  by 
the  note  at  the  foot  of  the  bill,  and  the 
officers     because     not    made     parties. 


"  The  Equity  Rules  (41-44)  clearly  im- 
port that  no  one  but  a  defendant  can 
be  compelled  to  answer  the  interroga- 
tories in  a  bill."  French  v.  New  York 
First  Nat.  Bank,  7  Ben.  (U.  S.)  488.  In 
this  case  leave  was  given  to  make  the 
officers  parties  by  amendment  for  the 
sake  of  discovery. 

This  Exception  No  Longer  Prevails  in 
England.  Wilson  v.  Church,  9  Ch. 
Div.  552,  wherein,  in  an  action  against 
a  corporation,  an  officer  of  the  corpo- 
ration against  whom  no  relief  was 
claimed  was  made  a  defendant  for  the 
purpose  of  discovery.  It  was  held  on 
motion  that,  inasmuch  as  under  Rules 
of  Court,  1875,  Order  XXXI.,  Rule  4, 
such  discovery  could  be  obtained  by  an 
order  to  deliver  to  him  interrogatories, 
he  was  improperly  joined  as  defend- 
ant, and  that,  under  Order  XVI.,  Rule 
14,  his  name  should  be  stricken  out. 
This  case  was  distinguished  and  held 
inapplicable  to  the  equity  practice  in 
the  United  States  courts  in  Armstrong 
V.  Savannah  Soap  Works,  53  Fed.  Rep. 
124,  wherein  the  old  practice  was  fol- 
lowed. 

1.  Wood  V.  State  Bank,  5  T.  B.  Mon. 
(Ky.)  194;  Wych  v.  Meal,  3  P.  Wms. 
310. 

Use  of  Answer.  —  Although  the  an- 
swer cannot  be  read  against  the  com- 
pany, "  yet  it  may  be  of  use  to  direct 
the  plaintiff  how  to  draw  and  pen  his 
interrogatories  towards  obtaining  a  bet- 
ter discovery."  Wych  v.  Meal,  3  P. 
Wms.  ^10,  followed  m  McComb  v.  Chi- 
cago, etc.,  R.  Co.,  7  Fed.  Rep.  426.  See 
also  Story's  Eq.  PI.,  §  235. 

2.  See  article  Answers  in  Equity, 
vol.  I,  p.  951. 

3.  Fulton  County  v.  Mississippi,  etc., 
R.  Co.,  21  111.  338;  Fulton  Bank  v. 
New  York,  etc..  Canal  Co.,  i  Paige  (N. 
Y.)  311;  McComb  v.  Chicago,  etc..  R. 
Co.,  7  Fed.  Rep.  426;  French  v.  New 
York  First  Nat.  Bank,  7  Ben.  (U.  S.) 
489;  Wych  V.  Meal,  3  P.  Wms.  310; 
Fenton  v.  Hughes,  7  Ves.  Jr.  287. 

4.  See  Wilson  v.  Church,  9  Ch.  Div. 
552,  wherein,  because  a  different  remedy 
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does  not  extend  to  agents  of  natural  persons,*  nor  does  it  extend 
to  cases  where  no  discovery  is  sought,  as  where  an  answer  under 
oath  is  waived,*  and  in  such  cases  the  general  rule  applies  that  a 
mere  witness  cannot  be  made  a  defendant  for  discovery  of  mat- 
ters regarding  which  he  is  examinable  as  a  witness,  unless  he  is 
interested.*  The  exception  has  been  further  limited  to  cases 
where  the  discovery  sought  relates  to  matters  learned  by  the 
defendants  while  acting  in  their  official  capacity  as  officers  or 
agents.* 


had  been  provided  by  the  rules  and 
orders  in  chancery,  it  was  held  that  it 
was  no  longer  permissible  to  make  an 
ofBcer  of  a  corporation  a  party  to  a  bill 
solely  for  the  sake  of  discovery. 

1.  Agents  of  Natural  Persons.  —  Fenton 
V.  Hughes,  7  Ves.  Jr.  287;  Alexander 
V.  Davis,  42  W.  Va.  465.  Compare 
Schmidt  v.  Dietericht,  i  Edw.  Ch.  (N. 
Y.)  119. 

The  only  case  in  which  a  person 
against  whom  no  relief  is  prayed  is 
allowed  to  be  made  a  party  is  that  of 
the  agent  of  a  corporation.  Le  Texier 
V.  Margravine,  15  Ves.  Jr.  159,  wherein 
the  court  said:  "  The  reasoning  in 
Wych  V.  Meal,  3  P.  Wms.  310,  the  case 
of  the  officer  of  a  corporation,  will  not 
apply  to  the  case  of  a  wife  made  a 
party  for  the  purpose  of  discovery  as 
agent  to  her  husband.  In  the  former 
case  there  is  the  answer  of  a  party  who 
may  be  converted  into  a  witness;  but 
in  the  case  of  the  wife  you  are  met  di- 
rectly by  the  other  principle  arising 
from  her  character.  Her  answer  can- 
not lead  to  her  examination  as  a  wit- 
ness. The  case  of  this  defendant, 
,  therefore,  cannot  be  compared  to  that 
of  the  agent  of  a  corporation,  nor  to  the 
case  of  an  agent  against  whom  costs 
are  prayed,  no  relief,  of  that  or  any 
other  description,  being  prayed  or  ca- 
pable of  being  maintained  against  her." 

In  several  cases,  in  sustaining  objec- 
tions to  the  joinder  of  a  defendant,  the 
court  has  pointed  out  the  fact  that  no 
relief  and  not  even  discovery  had  been 
prayed  against  such  defendant.  See 
for  example  Hopson  v.  Harrell,  56 
Miss.  202,  and  Randolph  v.  Daly,  16  N. 
J.  Eq.  313.  But  these  cases  can  hardly 
be  considered  authority  for  the  propo- 
sition that  such  defendants  would 
have  been  proper  parties  if  a  discovery 
from  them  had  been  sought. 

"  There  have  been  cases  of  agents  to 
sell,  auctioneers,  etc.,  made  defend- 
ants without  objection.  Whether  that 
arose  originally  from  some  interest  in 


them,  as  holding  deposits,  that  would 
frequently  entitle  the  plaintiff  to  relief 
against  them,  I  do  not  know;  but  I 
cannot  deny  that  such  persons  have 
been  made  defendants  where  it  would 
be  very  difficult  to  say  any  relief  was 
to  be  prayed  against  them  at  the  hear- 
ing." Fenton  v.  Hughes,  7  Ves.  Jr. 
287.  See  also  Dummer  v.  Chippen- 
ham, 14  Ves.  Jr.  252,  and  Alexander  v. 
Davis,  42  W.  Va.  465,  in  which  latter 
case  the  court  said:  "  The  practice  of 
joining  as  defendants  other  persons 
than  the  real  parties  in  interest  for  the 
purpose  of  discovery  and  costs  seems 
to  be  now  limited  both  to  cases  of  fraud 
and  to  persons  who  are  strictly  agents, 
including  in  that  term  solicitors  and 
attorneys  who  are  arbitrators."  Citing 
Burstall  v.  Beyfus,  26  Ch.  Div.  35; 
Tavenner  v.  Barrett,  21  W.  Va.  656; 
Story's  Eq.  PI.  (loth  ed.),  §§  232,  233. 

2.  Colonial,  etc.,  Mortg.  Co.  v. 
Hutchinson  Mortg.  Co.,  44  Fed.  Rep. 
219. 

3.  Wood  V.  State  Bank,  5  T.  B.  Men. 
(Ky.)  194;  Topping  v.  Van  Pelt,  I 
Hoffm.  Ch.  (N.  Y.)  545;  Allen  v. 
Smith,  16  N.  Y.  415;  Schmidt  v.  Die- 
tericht, I  Edw.  Ch.  (N.  Y.)  120;  Reeves 
V.  Adams,  2  Dev.  Eq.  (N.  Car.)  192; 
Colonial,  etc.,  Mortg.  Co.  v.  Hutchin- 
son Mortg.  Co.,  44  Fed.  Rep.  219; 
Plummer  v.  May,  i  Ves.  426. 

Compelling  Production  of  Books  and 
Papers.  —  Where  a  complainant  wishes 
to  obtain  the  custody  of  books  and 
papers  in  possession  of  a  third  person, 
the  only  proper  course  is  to  make  such 
person  a  party  defendant,  as  relief  is 
sought  against  him.  But  where  such 
books  and  papers  are  merely  wanted 
as  evidence,  their  production  can  be 
compelled  by  a  subpoena  duces  tecum. 
Morley  v.  Green,  11  Paige  (N.  Y.)  240. 

4.  "No  Case  Has  Oone  So  Far  as  to 
join  an  officer  of  a  corporation  for  the 
purpose  of  a  discovery  of  matters 
which  were  not  within  his  knowledge 
as  such  officer,  or  learned  by  him  while 
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e.  Persons  Claiming  under  Inconsistent  Titles.  — 
Where  a  particular  title  is  assailed,  all  persons  claiming  through 
it  should  be  made  parties,  but  not  those  having  no  interest  in 
the  controversy,  and  who  claim  under  an  independent  and  para- 
mount title.*  Upon  a  bill  to  foreclose  a  mortgage,  for  example, 
the  mortgagee  has  no  right  to  make  a  person  whose  claim  is  prior 
to  the  mortgage,  and  who  claims  the  legal  title  to  the  premises 
adversely  both  to  the  mortgagor  and  the  mortgagee,  a  party  to 
the  suit  for  the  purpose  of  testing  the  validity  of  his  legal  title 
to  the  mortgaged  premises.*     So  upon  a  bill  for  the  specific  per- 


in  the  service,  or  as  a  member  of  the 
corporation,  nor,  as  in  this  case,  mat- 
ters which  took  place  before  the  corpo- 
ration was  formed,  or  in  which  it  had 
no  part,  though  it  appears  that  by  and 
through  other  sources  of  information 
the  officer  happens  to  have  obtained 
such  knowledge.  Assuming  that  the 
matters  inquired  of  are,  as  stated  by 
plaintiff's  counsel,  dealings  in  which 
he  was  agent  for  those  who  are  now 
stockholders  or  beneficiaries  of  the 
company,  and  which  dealings  were  part 
of  the  process  of  bringing  that  com- 
pany into  life,  yet  there  is  no  precedent 
for  this  bill,  as  a  bill  of  discovery, 
against  the  defendant  Osborn,  and  to 
sustain  it  would,  I  think,  be  going  be- 
yond the  recognized  limits  of  this  ex- 
ceptional rule,  and  beyond  the  reasons 
on  which  the  rule  is  founded."  Mc- 
Comb  V.  Chicago,  etc.,  R.  Co.,  7  Fed. 
Rep.  426,  citing  Story  Eq.  PI.  (gth  ed.), 
§  235,  notes,  and  cases  cited.  See  also 
Fulton  Bank  v.  Sharon  Canal  Co.,  i 
Paige  (N.  Y.)  219;  Camp  v.  Taylor,  (N. 
J.  1890)  19  Atl.  Rep.  968. 

1.  Frye  v.  State  Bank,  11  111.  367; 
Allen  V.  Woodruff,  96  111.  27,  distin- 
guishing Harris  v.  Cornell,  80  111.  54. 

Persons  Claiming  under  and  Adverse  to 
Will.  —  In  Bond  v.  Connelly,  8  Ga. 
305,  a  bill  was  filed  by  the  executors 
for  the  aid  and  direction  of  chancery 
in  execution  of  the  will.  A  stranger  to 
the  will,  who  claimed  nothing  under  it, 
but  who  was  alleged  to  hold  title  to  the 
property  of  the  estate  of  the  testator, 
paramount  to  the  title  of  the  testator 
and  derived  from  a  third  person,  was 
made  a  party  defendant,  and  required 
to  litigate  that  title.  The  court  said: 
*'  Upon  authority  and  principle,  this 
cannot  be  done.  '  No  person  (says  Mr. 
Story)  need  be  made  a  party  to  a  bill, 
who  claims  under  a  title  paramount  to 
that  brought  forward  and  to  be  enforced 
in  the  suit,  or  who  claims  under  a  prior 
title  or  incumbrance    not   affected    by 


the  interests  or  relief  sought  by  the 
bill.  Thus,  for  example,  on  a  bill  to 
carry  into  effect  the  trusts  of  a  will,  a 
person  who  claims  by  a  title  para- 
mount to  that  will  ought  not  to  be 
made  a  party,  in  order  to  bring  into 
contestation  his  rights  under  such 
paramount  title.'  Story's  Eq.  PI., 
§  230.  It  seems  to  me  that  this  is  the 
very  case  put  by  Mr.  Story  in  illustra- 
tion of  the  rule."  The  court  cited 
Devonsher  v.  Newenham,  2  Sch.  & 
Lef.  207;  Pelham  v.  Gregory,  i  Eden 
520;  Eagle  F.  Ins.  Co.  v.  Lent,  6  Paige 
(N.  Y.)  635;  Lange  v  Jones,  5  Leigh 
(Va.)  192;  Story's  Eq.  PI.,  §§  148,  149; 
I  Daniell's  Ch.  Pr.  313. 

See  also  Boyer  v.  Decker,  (Supreme 
Ct.)  40  N.  Y.  Supp.  469,  wherein  it  was 
held  that  heirs  of  a  testator  were  not 
necessary  parties  to  a  bill  to  compel 
the  executor  of  a  trustee  to  pay  over 
funds  derived  from  a  sale  of  land  de- 
vised in  trust,  because  if  the  will  was 
void  their  title  to  the  land  was  not 
affected,  and  if  it  was  valid  its  terms 
excluded  them  from  all  interest  in  the 
fund. 

Persons  Alternatively  Entitled.  — 
Whether  a  devisee  and  an  heir  at  law 
can  join  in  a  bill  claiming  an  equity  of 
redemption,  upon  the  allegation  that, 
questions  having  arisen  as  to  which 
of  them  was  entitled  to  it,  they  had 
agreed  to  divide  it  between  them, 
quare.  Cholmondeley  v.  Clinton,  2  Jac. 
&  W.  134.  See  also  interesting  and 
instructive  monograph  entitled  "  Join- 
der of  Claims  under  Alternate  Ambi- 
guities," in  12  Harvard  L.  Rev.,  No.  i, 
p.  45- 

2.  Eagle  F.  Co,  v.  Lent,  6  Paige 
(N.  Y.)635;  Dumond  v.  Church,  4  N. 
Y.  App.  Div.  194,  citing  Holcomb  v. 
Holcomb,  2  Barb.  (N.  Y.)  20.  See  also 
Dial  V.  Reynolds,  96  U.  S.  341,  wherein 
the  rule  stated  in  the  text  is  said  to  be 
well  settled. 

Where  the  complainant  in  a  foreclos- 
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formance  of  a  contract  of  sale,  the  vendee  cannot  make  a  person 
who  claims  title  to  the  land  adversely  to  the  vendor  a  party  to 
the  suit  for  the  purpose  of  settling  the  validity  of  his  title  in 
chancery.* 

/.  General  Rule  One  of  Convenience  Only.  —  The 
general  rule  that  all  persons  materially  interested  in  the  suit 
must  be  made  parties  is  subject  to  a  number  of  well-defined 
exceptions,*  and  its  application  rests  more  or  less  in  the  sound 
discretion    of    the    court.*     The    court    will    not    allow   a    rule 


ure  suit  makes  a  person  who  claims 
the  premises  adversely  to  both  mort- 
gagor and  mortgagee  a  party,  and  the 
fact  of  the  adverse  claim  appears  from 
the  bill,  such  party  may  demur  for 
want  of  equity.  Banks  v.  Walker,  3 
Barb.  Ch.  (N.  Y.)  438. 

A  bill  of  foreclosure  is  bad  for  mis- 
joinder of  parties  and  for  multifarious- 
ness, where  persons  are  made  defend- 
ants thereto  who  claim  title  adversely 
to  the  mortgagor  and  complainant,  and 
the  latter  seeks  in  that  suit  to  litigate 
and  settle  his  rights.  Dial  v.  Rey- 
nolds, 96  U.  S.  340. 

1.  Eagle  F.  Co.  v.  Lent,  6  Paige  (N. 
Y.)  637,  citing  Lange  v.  Jones,  5  Leigh 
(Va.)  192. 

As  to  the  necessity  of  making  par- 
ties prior  incumbrancers  and  the  like 
whose  rights  are  conceded  and  are  not 
sought  to  be  affected  by  the  decree, 
see  infra,  p.  623. 

2.  California.  —  Wilson  v.  Castro,  31 
Cal.  427. 

Illinois.  —  Whitney  v.  Mayo,  15   111. 

255. 

Massachusetts.  —  Stevenson  v.  Aus- 
tin, 3  Met.  (Mass.)  480. 

New  Jersey.  — Stillwell  v.  M'Neely, 
2  N.  J.  Eq.  305. 

New  York.  —  Wiser  v.  Blachly,  i 
Johns.  Ch.  (N.  Y.)  438. 

Tennessee.  —  Brown  v.  Brown,  86 
Tenn.  314. 

Virginia.  —  Fitzgibbon  v.  Barry,  78 
Va.  760;  Baylor  v.  Dejarnette,  13 
Gratt.  (Va.)  164;  Harrison  v.  Wallton, 
95  Va.  721. 

United  States.  —  Hamilton  v.  Savan- 
nah, etc.,  R.  Co.,  49  Fed.  Rep.  419; 
Smith  V.  Swormstedt,  16  How.  (U.  S.) 
302;  Ribon  V.  Chicago,  etc.,  R.  Co.,  16 
Wall.  (U.  S.)  450;  Williams  v.  Bank- 
head,  19  Wall.  (U.  S.)  563;  McArthur 
V.  Scott,  113  U.  S.  340. 

The  Exceptions  to  the  General  Bale 
will  be  found  treated  in  this  article  in 
connection  with  the  discussion  as  to 
necessary     or    indispensable     parties, 


infra,  3.  Necessary  or  Indispensable 
Parties ;  and  4.  Proper  but  Not  Indis- 
pensable Parties.  The  scope  of  this 
section  is  limited  to  explaining  the 
nature  of  the  general  rule.  As  to  ex- 
ceptions in  the  federal  courts,  see 
infra,  9.  Pules  in  Federal  Courts. 

3.  Discretion  of  Court  —  Alabama. — 
Lucas  V.  Darien  Bank,  2  Stew.  (Ala.) 
280;  Marr  v.  Southwick,  2  Port.  (Ala.) 

351. 

Arkansas.  —  Apperson  v.  Burgett,  33 
Ark.  333. 

California.  —  Wilson  v.  Castro,  31 
Cal.  428. 

Massachusetts.  —  Smith  v.  Williams, 
116  Mass.  510. 

Michigan.  —  Graham  v.  Elmore, 
Harr.  (Mich.)  265. 

Minnesota.  —  Baldwin  v.  Canfield,  26 
Minn.  43. 

New  Jersey.  —  Stillwell  v.  M'Neely, 
2  N.  J.  Eq.  305. 

New  York.  —  Wiser  v.  Blachly,  i 
Johns.  Ch.  (N.  Y.)  437;  Ward  v.  Van 
Bokkelen,  2  Paige  (N.  Y.)  289. 

North  Carolina.  —  Shober  v.  Wheeler, 
113  N.  Car.  370. 

Tennessee.  —  Birdsong  v.  Birdsong, 
2  Head  (Tenn.)  289. 

Virginia.  —  Fitzgibbon  v.  Barry,  78 
Va.  760. 

United  States.  —  Mallow  v.  Hinde, 
12  Wheat.  (U.  S.)  193;  Elmendorf  v. 
Taylor,  10  Wheat.  (U.  S.)  167;  Smith 
V.  Lee,  77  Fed.  Rep.  779. 

General  Bule  Not  Jurisdictional. — 
"  Courts  of  equity  require  that  all  the 
parties  concerned  in  interest  should  be 
brought  before  them,  that  the  matter 
in  controversy  may  be  finally  settled. 
This  equitable  rule,  however,  is  framed 
by  the  court  itself  and  is  subject  to  its 
discretion.  It  is  not,  like  the  descrip- 
tion of  parties,  an  inflexible  rule,  a 
failure  to  observe  which  turns  the 
party  out  of  court  because  it  has  no 
jurisdiction  over  his  cause,  but  being 
introduced  by  the  court  itself,  for  the 
purposes  of  justice,  is  susceptible   of 
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respecting  parties  adopted  for  convenience  *  to  operate  so 
as  to  defeat  the  ends  of  justice.*  Accordingly,  where  by  rea- 
son of  their   absence   from   the   jurisdiction   of   the    court,*  or 


modification  for  the  promotion  of  those 
purposes."  Elmendorf  v.  Taylor,  lo 
Wheat.  (U.  S.)  i66,  quoted  with  approval 
in  Hamilton  v.  Savannah,  etc.,  R.  Co., 
49  Fed.  Rep.  418. 

Considerations  Affecting  Exercise  of 
Discretion.  —  The  rule  will  be  enforced 
only  when  justice  requires  it.  Webster 
V.  French,  11  111.  254. 

Where  the  legal  right  is  entirely 
technical,  and  no  beneficial  purpose 
will  be  answered  by  enforcing  the 
rule,  it  will  not  be  followed.  Parker 
V.  Stevens,  3  N.  J.  Eq.  56;  Willink  v. 
Morris  Canal,  etc.,  Co.,  4  N.  J.  Eq.  377. 

"  In  the  exercise  of  this  discretion 
the  court  is  not  confined  to  the  view  of 
the  interests  of  parties  disclosed  by  the 
pleadings  and  put  in  issue.  It  seems 
the  better  practice,  and  more  in  accord- 
ance with  the  spirit  of  equity  proceed- 
ings, that  the  court  should  take  notice 
of  any  equities  brought  to  its  notice,  in 
the  course  of  the  proceedings,  which  it 
may  believe  to  be  bona  Jide,  and  not 
interjected  for  the  purpose  of  confusion 
and  delay.  It  would  be  difficult,  and 
this  court  will  not  attempt,  to  lay  down 
any  definite  rule  as  to  this  point.  It 
depends  upon  sound  discretion  under 
the  circumstances  of  each  case."  Ap- 
person  v.  Burgett.  33  Ark.  333. 

1.  General  Bnle  Adopted  for  Conven- 
ience—  California.  —  Wilson  v.  Castro, 
31  Cal.  428. 

Illinois.  —  Hale  v.  Hale,  146  111.  258. 

New  Jersey.  —  Parker  v.  Stevens,  3 
N.  J.  Eq.  56;  Willink  v.  Morris  Canal, 
etc.,  Co.,  4  N.  J.  Eq.  377. 

New  York.  —  Wendell  v.  Van  Rens- 
selaer, I  Johns.  Ch.  (N.  Y.)  344;  Wiser 
V.  Blachly,  i  Johns.  Ch.  (N.  Y.)  437; 
Murray  v.  Hay,  i  Barb.  Ch.  (N.  Y.)  59. 

Virginia.  —  Fitzgibbon  v.  Barry,  78 
Va.  7&). 

United  States.  —  Smith  v.  Lee,  77 
Fed.  Rep.  779;  Hall  v.  Sullivan  R. 
Co.,  II  Fed.  Cas.  No.  5,948,  Brunner's 
Col.  Cas.  613;  Cole  Silver  Min.  Co.  v. 
Virginia,  etc..  Water  Co.,  i  Sawy.  (U. 
S.)  685;  Payne  v.  Hook,  7  Wall.  (U. 
S.)  431;  Hamilton  v.  Savannah,  etc., 
R.  Co.,  49  Fed.  Rep.  419. 

"  The  rule  requiring  the  presence  of 
all  parties  is  said  to  be  a  mere  rule  of 
convenience,  and  to  prevent  the  court 
from  doing  business  by  halves. ' '  Wiser 
V.  Blachly,  i  Johns.  Ch.  (N.  Y.)  437, 


2.  Georgia.  —  Wyche  v.  Greene,  11 
Ga.  159. 

Illinois.  — Webster  v.  French,  11  111. 
254;  Whitney  v.  Mayo,  15  111.  252; 
Hale  V.  Hale,  146  111.  256. 

Massachusetts.  —  Stevenson  v.  Aus- 
tin, 3  Met.  (Mass.)  481. 

New  York.  —  Blatchford  v.  Ross,  54 
Barb.  (N.  Y.)  42. 

Virginia.  —  Fitzgibbon  v.  Barry,  78 
Va.  760. 

United  States.  —  Hall  v.  Sullivan  R, 
Co.,  II  Fed.  Cas.  No.  5,948,  Brunner's 
Col.  Cas.  613;  U.  S.  V.  Parott,  i  McAll. 
(U.  S.)  271;  West  V.  Randall,  2  Mason 
(U.  S.)  192;  Smith  V.  Lee,  77  Fed.  Rep. 
779;  Payne  v.  Hook,  7  Wall.  (U.  S.) 
431;  Hamilton  v.  Savannah,  etc.,  R. 
Co.,  49  Fed.  Rep.  419;  Joy  v.  Wirtz,  i 
Wash.  (U.  S.)  517. 

England.  —  Lloyd  v.  Johnes,  9  Ves. 
Jr.  55;  Cockburn  v.  Thompson,  16  Ves. 
Jr.  325;  Meux  v.  Maltby,  2  Swanst.  281. 

The  Principle  of  Exception.  —  The  ob- 
ject of  the  rule  being  to  enable  the 
court  to  administer  justice,  the  court 
will  not  suffer  the  rule  to  become  the 
instrument  of  a  denial  of  justice  to 
parties  before  the  court  who  are  enti- 
tled to  relief.  Per  Brown,  J.,  in  Bouton 
V.  Brooklyn,  15  Barb  (N.  Y.)  391,  citing 
Wood  V.  Dummer,  3  Mason  (U.  S.)  317. 

"  The  general  rule  *  *  *  estab- 
lished for  the  convenient  administra- 
tion of  justice  must  not  be  adhered  to 
in  cases  in  which,  consistently  with 
practical  convenience,  it  is  incapable 
of  application.  Instances  of  this  kind 
are  scarcely  to  be  quoted  as  exceptions 
to  the  general  rule."  Hale  v.  Hale, 
146  111.  258. 

The  general  rule  should  not  be  en> 
forced  when  it  would  work  injury  to 
the  rights  of  the  parties  before  the 
court.     Smith  v.  Lee,  77  Fed.  Rep.  779. 

3.  Absence  from  Jurisdiction — Alabama. 
—  Parkman  v.  Aicardi,  34  Ala.  393; 
Marr  v.  Southiwck,  2  Port.  (Ala.)  351. 

Delaware.  —  Farmers',  etc.,  Bank  v. 
Polk,  I  Del.  Ch.  167. 

Georgia.  —  Ellesworth  v.  McCoy,  95 
Ga.  44. 

Michigan.  —  Graham  v.  Elmore, 
Harr.  (Mich.)  265. 

Mississippi.  —  McPike  v.  Wells,  54 
Miss.  145. 

Missouri.  —  Picot  v.  Bates,  39  Mo. 
292. 
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excessive    number/    or    other    sufficient   cause,*    it   is   wholly 


New  York.  —  Wiser  v.  Blachly,  i 
Johns.  Ch.  (N.  Y.)  437- . 

North  Carolina.  —  Spivey  v.  Jenkins, 

1  Ired.  Eq.  (N.  Car.)  126. 

South  Carolina. — McKennaz/.  George, 

2  Rich.  Eq.  (S.  Car.)  15. 

United  States.  —  Mallow  v.  Hinde,  12 
Wheat.  (U.  S.)  198;  West  v.  Randall,  2 
Mason  (U.  S.)  192;  Elmendorf  v.  Tay- 
lor, 10  Wheat.  (U.  S.)  167;  Trecothick 
V.  Austin,  4  Mason  (U.  S.)  41;  Union 
Mill,  etc.,  Co.  V.  Dangberg,  81  Fed. 
Rep-  73;  Barney  v.  Baltimore,  6  Wall. 
(U.  S.)  280;  Shields  v.  Barrow,  17 
How.  (U.  S.)  140;  Cameron  v.  M'Rob- 
erts,  3  Wheat.  (U.  S.)  =;9i;  Osborn  v. 
U.  S.  Bank,  9  Wheat.  (U.  S.)  738; 
Harding  v.  Handy,  11  Wheat.  (U.  S.) 
132;  Joy  V.  Wirtz,  i  Wash.  (U.  S.)  517; 
Cole  Silver  Min.  Co.  v.  Virginia,  etc.. 
Water  Co.,  i  Sawy.  (U.  S.)  685;  Ribon 
V.  Chicago,  etc.,  R.  Co.,  16  Wall.  (U. 
S.)  450;  Gray  v.  Larrimore,  2  Abb.  (U. 
S.)  542;  McArthur  v.  Scott,  113  U.  S. 
340;  Gregory  v.  Stetson,  133  U.  S.  579; 
U.  S.  Equity  Rules,  Rule  47;  U.  S. 
Stat,  at  Large  321. 

But  see  Gray  v.  Schenck,  4  N.  Y. 
460,  wherein  the  court  said  that  mere 
absence  of  a  person  interested  from  the 
jurisdiction  of  the  court  is  not  always 
a  sufficient  excuse  for  not  making  him 
a  party,  especially  since  the  Revised 
Statutes  make  provision  for  joining 
absent  defendants.  See  also  Whitney 
V.  Mayo,  15  111.  252,  wherein  the  court 
declared  that  it  was  not  prepared  to 
say  that  an  exception  to  the  rule  is 
predicable  upon  mere  absence  from  the 
jurisdiction,  for  the  reason  that  the 
Illinois  statute  provides  for  service  on 
nonresidents  by  publication,  and  the 
court  added  that  the  same  remark 
would  equally  apply  to  "  unknown 
persons,"  who  might  also  be  sued  and 
served  under  the  statute,  and  whose 
interests  would  be  bound  by  a  decree. 
In  Cassidy  v.  Shimmin,  122  Mass.  409, 
a  similar  view  was  expressed. 

When  Compliance  with  the  Bole  Would 
Oust  the  Jurisdiction  of  the  court,  as  it 
frequently  would  in  the  case  of  suits 
in  the  federal  courts,  the  rule  will  not 
be  enforced.  Abbots.  American  Hard 
Rubber  Co.,  4  Blatchf.  (U.  S.)  489; 
Wood  V.  Dummer,  3  Mason  (U.  S.)  317; 
Mallow  V.  Hinde.  12  Wheat.  (U.  S.) 
193;  Elmendorf  v.  Taylor,  10  Wheat, 
ru.  S.)  167;  Joy  V.  Wirtz,  i  Wash.  (U. 
S.)  517;  Payne  v.  Hook.  7  Wall.  (U.  S.) 
431;  Ribon  V.  Chicago,  etc.,  R.  Co.,  16 


Wall.  (U,  S.)  450;  Hamilton  v.  Savan- 
nah, etc.,  R.  Co.,  49  Fed.  Rep.  419; 
Carson  v.  Robertson,  Chase's  Dec.  (U, 
S.)475. 

1.  Numerous  Parties  —  District  of  Co- 
lumbia.  —  Eller  v.  Bergling,  3  Mac  Ar- 
thur (D.  C.)  189. 

Georgia.  —  Thornton  v.  Hightower, 
17  Ga.  i;  Carey  v.  Hoxey,  11  Ga.  645. 

Illinois.  —  Whitney  v.  Mayo,  15  111. 
256. 

Kentucky.  —  Hendrix  v.  Money,  i 
Bush  (Ky.)  306. 

Massachusetts.  —  Stevenson  v.  Aus- 
tin, 3  Met.  (Mass.)  481;  Smith  v.  Wil. 
Hams,  116  Mass.  510. 

Mississippi.  —  McPike  v.  Wells,  54 
Miss.  145;  Boisgerard  v.  Wall,  Smed. 
&  M.  Ch.  (Miss.)  404. 

New  York.  —  Egoerts  v.  Wood,  3 
Paige  (N.  Y.)  517;  Mitchell  v.  Lenox,  2 
Paige  (N.  Y.)  280;    Wiser  v.  Blachly, 

I  Johns.  Ch.  (N.  Y.)  438;  Bouton  v. 
Brooklyn,  15  Barb.  (N.  Y.)  391. 

Pennsylvania.  —  Manning    v.    Klein, 

II  Pa.  Co.  Ct.  Rep.  525. 

Tennessee.  —  Brown  v.  Brown,  86 
Tenn.  314. 

Vermont.  —  Stimson  v.  Lewis,  36 
Vt.  91. 

Wisconsin.  —  Douglas  County  v. 
Walbridge,  38  Wis.  179. 

United  States.  —  Smith  v.  Sworm- 
stedt,  16  How.  (U.  S.)  288;  West  v. 
Randall,  2  Mason  (U.  S.)  181;  Wood  v. 
Dummer,  3  Mason  (U.  S.)  317;  Wil- 
liams V.  Bankhead,  19  Wall.  (U.  S.)  563; 
McArthur  v.  Scott,  113  U.  S.  340, 

England.  —  Meux  v.  Maltby,  2 
Swanst.  277;  Lloyd  v,  Loaring,  6  Ves. 
Jr.  779;  Adair  v.  New  River  Co.,  11 
Ves.  Jr.  445;  Vernon  v.  Blackerby,  2 
Atk.  145;  Cockburn  v.  Thompson,  16 
Ves.  Jr.  329. 

See  also  infra,  V.  3.  c.  (7)  (h)  bb. 
Numerous  Parties. 

In  Whitney  v.  Mayo,  15  111.  255,  the 
rule  was  dispensed  with  upon  this 
ground  where  there  were  some  three 
hundred  persons  interested,  part  of 
whom  were  unknown;  and  in  Smith  v. 
Swormstedt,  16  How.  (U.  S.)  303,  the 
rule  was  dispensed  with  where  some 
fifteen  hundred  persons  were  interested 
as  complainants  and  over  double  that 
number  as  defendants. 

This  Exception  Bests  upon  the  Ground 
that  the  rigid  enforcement  of  the  rule 
would  lead  to  perpetual  abatements. 
Meux  V.  Maltby,  2  Swanst.  277. 

2.  Farmers',  etc.,   Bank   v.   Polk,   i 
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impracticable  *  or  exceedingly  difficult  or  inconvenient  *  to  make 
all  persons  materially  interested  parties,  the  court  will  dispense 
with  the  general  rule  and  proceed  to  a  decree  where  this  can  be 
done  without  manifest  injustice  either  to  the  parties  before  the 
court  or  to  interested  parties  who  have  not  been  brought  in, 
but  not  otherwise.^ 


Del.  Ch.  167;  West  v.  Randall,  2 
Mason  (U.  S.)  192. 

Where  the  Parties  Are  Unknown  it  is  a 
sufficient  excuse  for  not  joining  them. 
Whitney  v.  Mayo,  15  111.  255;  Steven- 
son V.  Austin,  3  Met.  (Mass.)  480; 
Davis  V.  Hoopes,  33  Miss.  173;  Picot 
V.  Bates,  39  Mo.  292;  Brown  v.  Brown, 
86  Tenn.  314;  Bailey  v.  Morgan,  13 
Tex.  342;  Alger  v.  Anderson,  78  Fed. 
Rep.  729;  Kentucky  Silver  Min.  Co. 
V.  Day,  2  Sawy.  (U.  S.)  471;  Fenn  v. 
Craig,  3  Y.  &  Coll.  216;  Bowyer  v. 
Covert,  I  Vern.  95. 

Where  There  Is  No  Administration,  or 
the  administration  is  in  contest,  the 
executor  or  administrator  will  be  dis- 
pensed with.  Trecothick  v.  Austin,  4 
Mason  (U.  S.)  41. 

1.  Whitney  v.  Mayo,  15  111.  252; 
Michigan  State  Bank  v.  Hastings,  i 
Dougl.  (Mich.)  225;  Brown  v.  Brown, 
86  Tenn.  314;  Harrison  v.  Wallton,  95 
Va.  721;  Faulkner  v.  Davis,  18  Gratt. 
(Va.)  651 ;  Douglas  County  z/.  Walbridge, 
38  Wis.  179;  U.  S.  V.  Parrott,  i  McAU. 
(U.  S.)27i;  Giffard  v.  Hart,  i  Sch.  & 
Lef.  3S6. 

"  Where  It  Is  Wholly  Impracticahle  to 
make  them  parties,  as  where  the  state 
should  be  the  party  but  by  law  she 
may  not  be  sued,  in  such  case  the  ex- 
ception has  its  full  force.  Parties  in  in- 
terest shall  not  be  denied  justice,  but 
may  proceed  without  and  against  those 
who  may  be  joined."  Whitney  v. 
Mayo,  15  111.  255. 

2,  California.  —  Wilson  v.  Castro,  31 
Cal.  428. 

District  of  Columbia.  —  Eller  v.  Berg- 
ling,  3  MacArthur  (D.  C.)  189. 

Illinois.  —  Hale  v.  Hale,  146  111.  258; 
Smith  V.  Rotan,  44  111.  506;  Scott  v. 
Moore,  4  111.  306;  Willis  v.  Hender- 
son, 5  111.  13;  Ryan  v.  Lynch,  68  111. 
160. 

Michigan.  —  Westcott  v.  Minnesota 
Min.  Co.,  23  Mich.  145. 

Mississippi.  —  Boisgerard  v.  Wall, 
Smed.  &  M.  Ch.  (Miss.)  404. 

iVew  York.  —  Hallett  v.  Hallett,  2 
Paige  (N.  Y.)  15;  Wendell  v.  Van 
Rensselaer,  i  Johns.  Ch.  (N.  Y.)  349; 
Dart  V.  Palmer,  i  Barb.  Ch.  CH.  Y.)  92; 


Wiser  v.  Blachly,  i  Johns.  Ch.  (N.  Y.) 
437;  Murray  v.  Hay,  i  Barb,  Ch.  (N. 
Y.)  59- 

Tennessee.  —  Brown  v.  Brown,  ST) 
Tenn.  314. 

Wisconsin.  —  Douglas  County  ■v. 
Walbridge,  38  \Ms.  179. 

United  States.  —  Shields  v.  Barrow, 
17  How.  (U.  S.)  130;  West  V.  Randall, 
2  Mason  (U.  S.)  192;  Payne  v.  Hook, 
7  Wall.  (U.  S.)  431;  Smith  v.  Sworm- 
stedt,  16  How.  (U.  S.)  303;  McArthur 
V.  Scott,  113  U.  S.  340. 

England.  —  Meux  v.  Maltby,  2 
Swanst.  281. 

The  exceptions  rest  upon  considera- 
tions of  necessity  and  paramount  con- 
venience.    McArthur  v.  Scott,  ^13   U. 

S.  340. 

The  general  rule  will  not  be  rigidly 
enforced  when  its  observation  would 
be  attended  with  great  inconvenience 
and  it  would  answer  no  substantial 
beneficial  purpose.  Wilson  v.  Castro, 
31  Cal.  420. 

3.  Alabama.  —  Marr  v.  Southwick,  2 
Port.  (Ala.)  351. 

Arkansas.  —  Apperson  v.  Burgett,  33 
Ark.  331. 

Illinois.  —  Whitney  v.  Mayo,  15  Hi. 
252. 

Michigan.  —  Graham  v.  Elmore, 
Harr.  (Mich.)  265, 

Mississippi.  —  McPike  v.  Wells,  54 
Miss.  145;  Boisgerard  v.  Wall,  Smed. 
&  M.  Ch,  (Miss.)  404. 

New  York.  —  Wiser  v.  Blachly,  i 
Johns.  Ch.  (N,  Y.)  437;  Hallett  v.  Hal- 
lett, 2  Paige  (N.  Y.)  15;  Davis  v.  New 
York,  14  N.  Y.  527. 

Tennessee.  —  Brown  v.  Brown,  86 
Tenn,  314. 

United  States. — U.  S,  v.  Parrott,  i  Mc- 
AU. (U.  S.)  271;  West  V.  Randall.  2 
Mason  (U.  S.)  192;  Elmendorf  v.  Tay- 
lor, 10  Wheat.  (U.  S.)  152;  Mallow  v. 
Hinde,  12  Wheat.  (U.  S.)  193;  Shields 
V.  Barrow,  17  How.  (U.  S.)  140;  Bar- 
ney V.  Baltimore,  6  Wall.  (U.  S.)  280; 
Ribon  V.  Chicago,  etc.,  R.  Co.,  16  Wall. 
(U.  S.)  450;  Hamilton  v.  Savannah, 
etc.,  R,  Co.,  49  Fed,  Rep,  419. 

England.  —  Meux  v.  Maltby,  2 
Swanst,  286, 


15  Encyc.  PI.  &  Pr.  —  39 
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Averment  of  Excuse  for  Nonjoinder.  —  The  facts  excusing  compliance 
with  the  general  rule  should  be  averred  in  the  bill.* 

Prayer  for  Process.  —  Where  the  person  omitted  is  absent  from  the 
jurisdiction,  the  bill  should  not  only  aver  that  fact,  but  should 
state  his  name  and  pray  process  against  him  so  that  he  may  be 
brought  in  if  he  should  afterwards  come  within  the  jurisdiction 
of  the  court,  and  also  that  he  may  have  an  opportunity  of  volun- 
tarily appearing  in  the  suit  if  he  should  be  so  advised.* 

2.  Classification  of  Parties.  —  Persons  who  because  of  their 
interest  may  or  must  be  made  parties  to  a  suit  in  equity  may 
properly  and  naturally  be  divided  into  two  classes:  first,  neces- 
sary or  indispensable  parties ;  •**  and  second,  proper  but  not 
indispensable  parties.* 

The  Supreme  Court  of  the  United  States  has  divided  parties  into  three 
classes,  designated  respectively  as  formal,  necessary,  and  indis- 
pensable parties;  *  but  while  these  three  classes  of  parties  clearly 


See  also  infra,  V.  3.  /Necessary  or 
Indispensable  Parties;  V.  9.  Rules  in 
Federal  Courts. 

The  court  must  go  as  far  as  it 
can.       Meux    v.     Maltby,     2    Swanst. 

277. 

1.  Arkansas.  — Janes  v.  Williams,  31 
Ark.  175. 

Delaware.  —  Farmers',  etc..  Bank  v. 
Polk,  I  Del.  Ch.  167. 

Illinois.  —  Whitney  v.  Mayo,  15  111, 

255. 

Mississippi.  —  Davis  v.  Hoopes,  33 
Miss.  173. 

New  Jersey.  —  Carter  v.  Uhlein,  (N. 
J.  1897)  36  Atl.  Rep.  956. 

New  York.  —  Gray  v.  Schenck,  4  N. 
Y.  460;  Van  Cleef  v.  Sickles,  5  Paige 
(N.  Y.)  505. 

North  Carolina.  —  Spivey  v.  Jenkins, 
I  Ired.  Eq.  (N.  Car.)  126. 

United  States.  —  Trecothick  v.  Aus- 
tin, 4  Mason  (U.  S.)  41;  West  v.  Ran- 
dall, 2  Mason  (U.  S.)  192;  Alger  v. 
Anderson,  78  Fed.  Rep.  729;  Kentucky 
Silver  Min.  Co.  v.  Day,  2  Sawy.  (U.  S.) 
471. 

England.  —  Madox  v.  Jackson,  3 
Atk.  406;  Penfold  v.  Nunn,  5  Sim.  408. 
An  averment  that  the  omitted  parties 
are  unknown  to  the  plaintiff  is  a  suf5- 
cient  excuse  for  not  joining  them  in 
the  absence  of  an  averment  in  the  an- 
swer showing  the  excuse  to  be  un- 
true. Alger  V.  Anderson,  78  Fed.  Rep. 
729. 

In  Madox  v.  Jackson,  3  Atk.  406, 
there  were  three  obligors  on  a  bond, 
and  the  obligee  brought  one  of  them 
and  the  representative  of  another  be- 
fore the  court,  and  by  his  bill  stated 


the  third  to  have  died  insolvent.  Un- 
der these  circumstances  an  objec- 
tion for  the  want  of  parties  was  over- 
ruled. 

SufS^ciency  of  Averment.  —  Where  the 
facts  justifying  the  nonjoinder  appear 
in  the  bill  they  need  not  be  formally 
alleged  as  an  excuse.  James  v.  Wil- 
liams, 31  Ark.  175.  Bui  absence  from 
the  jurisdiction  should  be  positively 
averred  and  not  left  to  inference. 
Penfold  V.  Nunn,  5  Sim.  40^. 

2.  Story's  Eq.  PI.,  §  80,  citing  Munoz 
V.  De  Tastet,  i  Beav,  109,  note  h; 
Brookes  v.  Burt,  i  Beav.  109;  Had- 
dock V.  Thomlinson,  2  Sim.  &  S. 
2ig. 

3.  See  infra,  V.  3.  Necessary  or  In- 
dispensable Parties. 

4.  See  infra,  V.  4.  Proper  but  Not 
Indispensable  Parties. 

5.  "  The  Supreme  Court  of  the  United 
States  divide  parties  to  suits  in  equity 
into  three  classes:  first,  formal  par- 
ties; second,  necessary  parties;  third, 
indispensable  parties.  Formal  parties 
are  those  who  have  no  interest  in  the 
controversy  between  the  immediate  liti- 
gants, but  have  an  interest  in  the  sub- 
ject-matter which  maybe  conveniently 
settled  in  the  suit  and  thereby  prevent 
further  litigation.  They  may  be  par- 
ties or  not  at  the  option  of  the  com- 
plainant. Necessary  parties  are  those 
who  have  an  interest  in  the  contro- 
versy, but  whose  interests  are  separable 
from  those  of  the  parties  before  the 
court,  and  will  not  be  directly  affected 
by  a  decree  which  does  complete  and 
full  justice  between  them.  Such  per- 
sons  must  be   made    parties,   if   prac- 
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exist,  the  terminology  adopted  seems  to  be  inapt  and  misleading^ 
as  the  distinction  between  "  indispensable  "  and  "  necessary  "  is 
not  readily  apparent,  and  in  the  great  majority  of  decisions  the 
two  terms  are  used  synonymously.  The  two  classes  designated 
by  the  Supreme  Court  as  "  formal"  and  "  necessary  "  parties 
are  in  this  article  treated  as  subdivisions  of  the  class  here 
designated  as  "  proper  but  not  indispensable  "  parties,  and 
are  respectively  designated  as  "  formal  or  nominal  parties  "  and 
"  parties  with  separable  interests."  * 

3.  Necessary  or  Indispensable  Parties  —  a.  Statement  OF  Rule 
—  Definition.  —  Necessary  or  indispensable  parties  are  those  with- 
out whom  the  court  will  not  proceed  to  any  decree,  even  as  ta- 
the  parties  before  it.* 

This  Class  Includes  all  persons  who  have  an  interest  in  the  contro- 
versy of  such  a  nature  that  a  final  decree  cannot  be  made  with- 


ticatle,  in  obedience  to  the  general 
rule  which  requires  all  persons  to  be 
made  parlies  who  are  interested  in 
the  controversy,  in  order  that  there 
may  be  an  end  of  litigation;  but  the 
rule  in  the  federal  courts  is  that  if  they 
are  beyond  the  jurisdiction  of  the  court, 
or  if  making  them  parties  would  oust 
the  jurisdiction  of  the  court,  the  case 
may  proceed  to  a  final  decree  between 
the  parties  before  the  court,  leaving 
the  rights  of  the  absent  parties  un- 
touched, and  to  be  determined  in  any 
competent  forum.  The  reason  for  this 
liberal  rule  in  dispensing  with  neces- 
sary parties  in  the  federal  courts  will 
be  presently  stated.  Indispensable 
parties  are  those  who  not  only  have 
an  interest  in  the  subject-matter  of 
the  controversy,  but  an  interest  of 
such  a  nature  that  a  final  decree 
cannot  be  made  without  either  affect- 
ing their  interests  or  leaving  the  con- 
troversy in  such  a  condition  that  its 
final  determination  may  he  wholly  in- 
consistent with  equity  and  good  con- 
science." Chadbourne  v.  Coe,  lo  U. 
S.  App.  78.  Sec  also  Shields  v.  Bar- 
row, 17  How.  (U.  S.)  139;  Ribon  v. 
Chicago,  etc.,  R.  Co.,  16  Wall.  (U.  S.) 
450;  Coiron  v.  Millaudon,  19  How.  (U. 
S.)  113;  Williams  v.  Bankhead,  19 
Wall.  (U.  S.)  563;  Kendig  v.  Dean,  97 
U.  S.  423;  Alexander  v.  Horner,  i  Mc- 
Crary(U.  S.)634;  Barney  t/.  Baltimore, 
6  Wall.  (U.  S.)  280;  Jessup  v.  Illinois 
Cent.  R.  Co.,  36  Fed.  Rep.  735;  Tobin 
V.  Walkinshaw,  i  McAll.  (U.  S.)  26; 
Hamilton  v.  Savannah,  etc.,  R.  Co.,  49 
Fed.  Rep.  418;  Robertson  v.  Carson,  19 
Wall.  (U.  S.)  94.  In  all  of  the  cases 
this  classification  by  the  Supreme  Court 
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has  been  approved  and  followed.  But 
compare  Sioux  City  Terminal  R.,  etc., 
Co.  V.  Trust  Co.,  49  U.  S.  App.  523. 

1.  See  infra,  V.  4.  Proper  but  Not' 
Indispensable  Parties. 

In  Sioux  City  Terminal  R.,  etc.,  Co.. 
V.  Trust  Co.,  49  U.  S.  App.  523,  parties 
in  equity  were  divided  into  two  classes- 
as  above,  instead  of  into  the  three 
classes  as  indicated  by  the  Supreme 
Court. 

2.  Arkansas.  —  Anthony  v.  Shannon,. 
8  Ark.  52. 

Kansas.  —  Antiiony  v.  State,  49  Kan^ 
246;  State  V.  Anderson,  5  Kan.  go. 

Maine.  —  Fuller  v.  Benjamin,  23  Me^ 
255. 

Massachusetts.  —  Cassidy  v.  Shimmin,. 
122  Mass.  406. 

Mississippi.  —  McPike  v.  Welle,  54. 
Miss.  146;  Campbell  v.  Henry,  45 
Miss.  326. 

New  York.  —  Bailey  v.  Inglee,  «■ 
Paige  (N.  Y.)  278. 

Virginia.  —  Bland  v.  Wyatt,  i  Hen» 
&  M.  (Va.)  543. 

United  States.  —  Joy  v.  Wirtz,  r 
Wash.  (U.  S.)  517;  New  Orleans  Water 
Works  Co.  V.  New  Orleans,  164  U.  S, 
471;  Williams  v.  Bankhead,  19  Wall, 
(U.  S.)  571;  Russell  V.  Clark.  7  Crancb 
(U.  S.)  98;  New  York  Fourth  Nat.  Bank 
V.  New  Orleans,  etc.,  R.  Co.,  11  Wall. 
(U.  S.)  624;  Tobin  v.  Walkinshaw,  i 
McAll.  (U.  S.)  26;  Grayz/.  Larrimore,  2: 
Abb.  (U.  S.)542:  McCauley  z/.  Kellogg, 
2  Woods  (U.  S.)  13;  Barney  v.  BallL- 
more,  6  Wall.  (U.  S.)  280;  Kendig  v. 
Dean,  97  U.  S.  423;  Robertson  v.  Car- 
son, 19  Wall.  (U.  S.)  94;  Fisher  ir, 
Shropshire,  147  U.  S.  145;  Traders" 
Nat.   Bank   v.  Campbell,  14  Wali  (U- 
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out  either  affecting  their  interests  or  leaving  the  controversy  in 
such  a  condition  that  its  final  termination  may  be  wholly  incon- 
sistent with  equity  and  good  conscience.*  Accordingly,  persons 
whose  interests  will  necessarily  be  affected  by  any  decree  that 
can  be  rendered  are  necessary  and  indispensable  parties,*  while 


S.)  87;  Siields  V.  Barrow.  17  How. 
(U.  S.)  139;  Hoe  V.  Wilson,  9  Wall. 
(U.  S.)  503;  Chadbourne  v.  Coe,  10  U. 
S.  App.  83;  Russell  V.  Clark,  7  Cranch 
(U.  S.)  98;  Bland  v.  Fleeman,  29  Fed. 
Rep.  669;  Mallow  v.  Hinde,  12  Wheat. 
(U.  S.)  193. 

England.  —  Evans  v.  Stokes,  i  Keen 
24;   Browne  v.  Blount,  2  Russ.  &  M.  83. 

Other  Definitions  of  Necessary  Parties. 
—  This  class  cannot  be  better  described 
than  in  the  language  of  the  Supreme 
Court,  in  Shields  v.  Barrow,  17  How. 
(U.  S.)  130,  in  which  a  very  able  and 
satisfactory  discussion  of  the  whole 
subject  is  had.  They  are  there  said  to 
be  "  persons  who  not  only  have  an 
interest  in  the  controversy,  but  an  in- 
terest of  such  a  nature  that  a  final 
decree  cannot  be  made  without  either 
affecting  that  interest  or  leaving  the 
controversy  in  such  a  condition  that  its 
final  termination  maybe  wholly  incon- 
sistent with  equity  and  good  con- 
science." This  definition  was  quoted 
•with  approval  xn  Barney  z/.  Baltimore,  6 
Wall.  (U.  S.)  280. 

A  person  without  whom  no  effective 
decree  can  be  pronounced  and  enforced 
is  a  necessary  party,  and  the  court  will 
not  proceed  without  him.  Kendig  v. 
Dean,  97  U.  S.  423. 

Every  one  whose  joinder  is  necessary 
to  the  settlement  of  the  complainant's 
rights  is  a  necessary  party  to  a  bill. 
Irick  V.  Black,  17  N.  J.  Eq.  189. 

1.  Per  Mr.  Justice  Curtis  in  Shields 
V.  Barrow,  17  How.  (U.  S.)  139,  and 
qtioted  with  approval  by  Gray,  C.  J.,  in 
Cassidy  v.  Shimmin,  122  Mass.  409. 
To  the  same  effect  see  Sears  v.  Hardy, 
120  Mass.  524;  Donovan  v.  Campion. 
85  Fed.  Rep.  71,  56  U.  S.  App.  388; 
Hamilton  v.  Savannah,  etc.,  R.  Co., 
49  Fed.  Rep.  418;  Farmers'  Nat.  Bank 
V.  Hannon,  14  Fed.  Rep.  593;  Barney 
-v.  Baltimore,  6  Wall.  (U.  S.)  280;  Arm- 
strong V.  Lear,  8  Pet.  (D.  S.)  52;  Chad- 
bourne  V.  Coe,  10  U.  S.  App.  83;  Burt 
V.  Dennet,  2  Bro.  C.  C.  225. 

"  When  a  complete  determination  of 
the  controversy  cannot  be  had  without 
the  presence  of  other  parties,  the  court 
mast  cause  them  to  be  brought  in." 
Davis  V.  New  York,  14  N.  Y.  527,  quot- 


ing Code  Pro.  N.  Y.,  §  122.  And  see 
Apperson  v.  Burgett,  33  Ark.  331, 
wherein  this  was  said  to  afford  the  cor- 
rect criterion  for  determining  when  the 
court  will  decline  to  exercise  any  juris- 
diction whatever,  or  may  in  its  discre- 
tion proceed  to  a  partial  setllement  of 
the  matters  in  controversy  among  the 
parties  actually  before  it. 

2.  Persons  Whose  Interests  Will  Neces- 
sarily Be  Affected  by  any  decree  that  can 
be  rendered  are  necessary  and  in- 
dispensable parties,  and  the  court  will 
not  proceed  to  a  decree  without  them. 

Alabama.  —  Sanders  v.  Godley,  23 
Ala.  473;  Smith  v.  Rogers,  i  Stew.  & 
P.  (Ala.)  317;  Elliott  V.  Sibley,  loi  Ala. 
344;  Lucas  v.  Darien  Bank,  2  Stew. 
(Ala.)  280. 

Arkansas.  —  Theurer  v.  Brogan,  41 
Ark.  88;  Thornberry  v.  Baxter,  24  Ark. 
76;  Oliphint  V.  Mansfield,  36  Ark.  191. 

California.  —  Chapman  v.  State 
Bank,  97  Cal.  155;  Wilson  v.  Castro, 
31  Cal.  420. 

Georgia.  —  Wyche  v.  Green,  32  Ga. 
341;  Old  Hickory  Distilling  Co.  v. 
Bleyer,  74  Ga.  201. 

Illinois.  —  Howell  v.  Foster,  122  III. 
276;  Hopkins  v.  Roseclare  Lead  Co., 
72  III.  373;  Brown  v.  Riggin,  94  111. 
560;  Bradley  v.  Gilbert,  155  III.  154. 

Indiana.  —  Southern  Plank-Road  Co. 
V.  Hixon,  5  Ind.  165. 

Iowa.  —  Fowler  v.  Doyle,  16  Iowa 
534  Litchfield  v.  Polk  County,  18  Iowa 
70;  Postlewait  v.  Howes,  3  Iowa  365. 

Kansas.  —  State  v.  Anderson,  5  Kan. 
90;  Privett  V.  Stevens,  26  Kan.  528; 
Anthony  v.  State,  49  Kan.  246;  Mc- 
Carthy V.  Marsh,  41  Kan.  17;  Beach  v. 
Shoenmaker,  18  Kan.  147;  Union  Ter- 
minal R.  Co.  V.  Railroad  Com'rs,  52 
Kan.  680. 

Kentucky.  —  Barry  v.  Rogers,  2  Bibb 
(Ky.)  314;  Triplett  v.  Gill,  7  J.  J, 
Marsh.  (Ky.)  432;  Whaynes  z'.  Morgan, 
(Ky.  1889)  12  S.  W.  Rep.  128. 

Maine.  —  Tucker  v.  Bean,  65  Me. 
352;  Mudgett  V.  Gager,  52  Me.  541; 
Fuller  v.  Benjamin,  23  Me.  235;  Wake- 
field V.  Marr,  65  Me.  341. 

Maryland.  —  Hill  v.  Reif snider,  39 
Md.  429. 

Massachusetts.  —  Towle  v.  Pierce,  12 
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parties  whose  interests  will  not  be  affected  by  the  decree  sought 


Met.  (Mass.)  332;  Cassidy  v.  Shimrnin, 
122  Mass.  409;  Michigan  State  Bankz/. 
Gardner,  3  Gray  (Mass.)  305. 

Michigan.  —  Watson  v.  Lion  Brewing 
Co.,  61  Mich.  595. 

Mississippi.  —  McPike  v.  Wells,  54 
Miss.  155. 

Missouri.  —  Burns  v.  Bangert,  16 
Mo.  App.  22. 

Nero  Jersey.  —  Armstrong  v.  Arm- 
strong, 19  N,  J.  Eq.  357;  Moigan  v. 
Rose,  22  N.  J.  Eq.  583;  Lomerson 
V.  Vroom,  42  N.  J.  Eq.  290;  Wooster  v. 
Eooper,  (N.  J.  1897)36  Atl.  Rep.  281; 
Can  Keuren  v.  McLaughlin,  21  N.  J. 
Vq.  163, 

New  York.  —  Cramer  v.  Benton,  60 
Barb.  (NT.  Y.)  216,  4  Lans.  (N.  Y.)  291; 
Fellows  V.  Fellows,  4  Johns.  Ch.  (N. 
Y.)25;  Tradesman's  Bank  v.  Merritt, 
I  Paige  (N.  Y.)302;  McCotter  v.  Law- 
rence, 4  Hun  (N.  Y.)  109;  Smith  v. 
Crissey,  66  How.  Pr.  (N.  Y.  Supreme 
Ct.)  H2;  Winchester  v.  Crandall, 
Clarke  Ch.  (N.  Y.)  371;  Hallett  v.  Hal- 
lett.  2  Paige  (N.  Y.)  15;  Bailey  v.  In-, 
glee,  2  Paige  (N.  Y.)  278;  Mumford  v. 
Sprague,  11  Paige  (N.  Y.)  438;  Wiser 
V.  Blachly,  i  Johns.  Ch.  (N.  Y.)  437; 
Bank  of  America  v.  Pollock,  4  Edw. 
Ch.  (N.  Y.)  215;  Hall  v.  Nelson,  23 
Barb.  (N.  Y.)  88;  Pirsson  v.  Gillespie, 
(Supreme  Ct.)  4  N.  Y.  Supp.  691; 
Wiedersum  v.  Naumann,  10  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  149;  O'Sulli- 
van  V.  New  York  El.  R.  Co.,  (Super. 
Ct.')  25  N.  Y.  St.  Rep.  903;  People  v. 
Clark,  70  N.  Y.  518. 

Oregon.  —  Beasley  v.  Shively,  20  Ore- 
gon 508. 

Pennsylvania.  —  Long  v.  Dickinson, 
10  Phiia.  (Pa.)  108,  31  Leg.  Int.  (Pa.) 
36;  Petitt  V.  Baird,  10  Phila.  (Pa.)  57, 
30  Leg.  Int.  (Pa.)  208. 

Texas.  —  Dwyer  ;•.  Olivari,  (Tex. 
1891)  16  S.  W.  Rep.  800;  Cotton  v. 
Coit,  88  Tex.  414. 

Virginia.  —  Garnett  v.  Macon,  6  Call 
(Va.)3o8;  Lynchburg  Iron  Co.  v.  Tay- 
loe,  79  Va.  671;  Hagan  v.  Wardens,  3 
Gratt.  (Va.)  301;'  Clendenning  v.  Con- 
rad, 91  Va.  410;  Harrison  v.  Wallton, 
95  Va.  721. 

West  Virginia.  —  Chapman  v,  Pitts- 
burgh, etc.,  R.  Co.,  18  W.  Va.  195; 
Holsberry  v.  Poling,  38  W.  Va.  186. 

Wisconsin.  —  Day  v.  Wetherby,  29 
Wis.  363. 

United  States.  — Cole  Silver  Min.  Co. 
V,  Virginia,  etc.,  Water  Co.,    i   Sawy. 


(U.  S.)  685;  Carson  v.  Robertson, 
Chase's  Dec.  (U.  S.)  475;  Bland  v. 
Fleeman,  29  Fed.  Rep.  669;  Trecothick 
V.  Austin,  4  Mason  (U.  S.)  44;  Hub- 
bard V.  Manhattan  Trust  Co.,  87  Fed. 
Rep.  51;  Western  Star  Lodge  No.  2  v. 
Schminke,  4  McCrary  (U.  S.)  366;  Mc- 
Arthur  v.  Scott,  113  U.  S.  340;  Hoe 
V.  Wilson,  9  Wall.  (U.  S.)  503;  Barney 
V.  Baltimore,  6  Wall.  (U.  S.)  280; 
Shields  v.  Barrow,  17  How.  (U.  S.) 
130;  Chadbourne  v.  Coe,  10  U,  S.  App. 
83;  New  Orleans  Water  Works  Co.  v. 
New  Orleans,  164  U.  S.  471;  Beach  v. 
Mosgrove.  16  Fed.  Rep.  305;  Garnett 
V.  Macon,  2  Brock.  (U.  S.)  185;  Bedilian 
c'.  Seaton,  3  Fed.  Cas.  No.  1,218,  3 
Wall.  Jr.  (C.  C.)  279;  McCauleyz/.  Kel- 
logg.  2  Woods  (U.  S.)  13;  Joy  z'.  Wirtz,. 
r  Wash.  (U.  S.)  517;  Jerome  v.  Mc- 
Carter,  94  U.  S.  735;  Russell  v.  Clark, 
7  Cranch  (U.  S.)  98;  Jessup  v.  Illinois 
Cent.  R.  Co.,  36  Fed.  Rep.  735;  Mal- 
low V.  Hinde,  12  Wheat.  (U.  S.)  198; 
Young  V.  Cushing,  30  Fed.  Cas.  No. 
18,156,  4  Biss.  (U.  S.)  456;  Hagan  v. 
Walker,  14  How.  (U.  S.)  29;  Cameron 
V.  M'Roberts,  3  Wheat.  (U.  S.)  591; 
Gray  v.  Larrimore,  2  Abb.  (U.  S.)  542; 
Northern  Indiana  R.  Co.  v.  Michigan 
Cent.  R.  Co.,  15  How.  (U.  S.)233;  Wil- 
liams V.  Bankhead,  19  Wall.  (U.  S.) 
571;  Barney  v.  Baltimore,  6  Wall.  (U. 
S.)  280;  Coy  v.  Mason,  17  How.  (U.  S.) 
580;  Donovan  v.  Campion,  85  Fed. 
Rep.  71,  56  U.  S.  App.  388;  Collins 
Mfg.  Co.  V.  Ferguson,  54  Fed.  Rep. 
721;  Ribon  V.  Chicago,  etc.,  R.  Co.,  16 
Wall.  (U.  S.)  450;  Elmendorf  v.  Tay- 
lor, 10  Wheat.  (U.  S.)  167;  Hamilton  v. 
Savannah,  etc.,  R.  Co.,  49  Fed.  Rep. 
418;  Nashville,  etc.,  R.  Co.  v.  Orr,  18 
Wall.  (U.  S.)  471. 

England.  —  Iveson  v.  Harris.  7  Ves. 
Jr.  251;  Browne  v.  Blount,  2  Russ.  & 
M.  83;  Evans  v.  Stokes,  i  Keen  24, 

Where  a  receiver  is  sought  in  a  fore- 
closure suit,  a  prior  mortgagee  is  a 
proper  and  perhaps  a  necessary  party, 
as  his  interests  may  be  affected.  Mil- 
tenberger  v.  LogansportR.  Co.,  106  U. 
S.  286. 

Where  the  duties  of  receivers  would 
necessarily  be  affected  by  granting  the 
prayer  of  a  bill  such  receivers  must  be 
made  parties.  Smith  v.  Trenton  Dela- 
ware Falls  Co.,  4  N.  J.  Eq.  505. 

Qualification  of  Bnle.  —  The  rule  that 
all  whose  interests  may  be  affected  by 
the  decree  must  be  made  parties  ought 
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are  not  ordinarily  necessary  parties,*  though  they  may  sometimes 
be  proper  parties  under  the  general  rule,  in  order  to  avoid  a  mul- 
tiplicity of  suits.* 

The  Term  Necessary  Parties  Also  Includes  persons  who,  while  not  nec- 
essary or  indispensable  on  account  of  their  own  interest,  yet  are 
so  connected  with  the  subject-matter  of  the  controversy  that  it  is 
necessary  to  have  them  before  the  court  for  the  proper  protection 
of  those  whom  the  decree  will  necessarily  and  directly  affect.^ 


to  be  restricted  to  parties  to  the  in- 
terest involved  in  the  issue  and  neces- 
sarily to  be  affected.  Wendell  v.  Van 
Rensselaer,  i  Johns.  Ch.  (N.  Y.)  344; 
Wiser  v.  Blachly,  i  Johns.  Ch.  (N.  Y.) 
AZl',  Murray  v.  Hay,  i  Barb.  Ch.  (N. 
^.)  59;  Fletcher  v.  Newark  Tel.  Co., 
55  N.  J.  Eq.  47,  holding  that  not  all 
who  have  an  interest  in  the  subject- 
:inatter  of  the  suit  are  necessary  parties. 

Exceptions  to  Bule.  —  See  infra.  V.  3. 
£.  Exceptions  to  Rule. 

1.  Persons  Whose  Interest  "Will  Not  Be 
Affected  by  the  decree  sought  are  not 
necessary  parties. 

Alabama.  —  McGhee  v.  Alexander, 
104  Ala.  116. 

Colorado.  —  Pollard  v.  Lathrop,  12 
Colo.  171. 

District  of  Columbia.  —  Uhler  v. 
JVdams,  i  App.  Cas.  (D.  C.)  392. 

Illinois.  —  Deniston  v.  Hoagland,  67 
311.265. 

Massachusetts.  —  Evans  v.  Wall,  159 
Mass.  164;  Cassidy  v.  Shimmin,  122 
Mass.  409. 

Michigan.  —  Field  v.  Ashley,  79 
Mich.  231;  Suydam  v.  Dequindre, 
Harr.  (Mich.)  347;  Norris  v.  Hurd, 
Walk.  (Mich.)  102. 

Mississippi. — Lipscomb  z/.  Jack,  (Miss. 
:i896)  20  So.  Rep.  883. 

New  Jersey.  —  Swedish  Evangelical 
ILulheran  Church  v.  Shivers,  16  N.  J. 
Eq.  453;  Wilkins  v.  Kirkbride,  27  N. 
J.  Eq.  93;  Van  Keuren  v.  McLaughlin, 
Ml  N.  J.  Eq.  163. 

New  York.  —  Pondir  v.  New  York, 
etc  ,  R.  Co.,  72  Hun  (N.  Y.)  384.  31 
Abb.  N.  Cas.  (N.  Y.)  29;  Miller  v.  Mc- 
Can,  7  Paige  (N.  Y.)  451. 

South  Carolina.  —  McCreary  v. 
Burns,  17  S.  Car.  49. 

Virginia.  —  Summers  v.  Bean,  13 
<}ratt.  (Va.)  404. 

West  Virginia. — Howard  v.  Stephen- 
■son,  33  W.  Va.  116. 

United  States.  —  Mallow  v.  Hinde,  12 

AVheat.   (U.   S.)   193;    Joy  v.    Wirtz,    i 

Wash.   (U.   3.)  517;    Van  Bokkelen  v. 

aCook,   5  Sawy.  (U.   S.)  587;  Smith  v. 


Lee,  77  Fed.  Rep.  779;  Carey  v.  Hous- 
ton, etc.,  R.  Co.,  161  U.  S.  132;  Union 
Mill,  etc.,  Co.  V.  Dangberg,  81  Fed. 
Rep.  73- 

England.  —  Ling  v.  Colman,  10  Beav. 
370. 

Thus,  on  a  bill  for  partition,  one  hav- 
ing an  entire  lien  on  the  premises  is 
not  a  necessary  party,  as  the  partition 
can  be  made  subject  to  and  without 
affecting  his  lien.  Townshend  v. 
Townshend,  i  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  81.  See  also  generally 
article  Partition. 

2.  See  infra,  V.  4.  Proper  but  Not 
Indispensable  Parties. 

3.  Alabama.  —  Baker  v.  Rowan,  2 
Stew.  &  P.  (Ala.)  361. 

Illinois. — Green  v.  Hedenberg,  159 
111.  489;  Starne  v.  Farr,  17  111.  App. 
491;  Hopkins  v.  Roseclare  Lead  Co., 
72  111.  373. 

Iowa.  —  Postlewait  v.  Howes,  3  Iowa 

365- 

Netv  Jersey.  —  Hicks  v.  Campbell, 
19  N.  J.  Eq.  183;  Pence  v.  Pence,  13 
N.  J.  Eq.  257;  Swallow  v.  Swallow,  27 
N.  J.  Eq.  278. 

New  York.  —  McCotterz'.  Lawrence, 
4  Hun  (N.  Y.)  109;  Dart  v.  Palmer,  i 
Barb.  Ch.  (N.  Y.)  92. 

United  States.  —  Shields  v.  Barrow, 
17  How.  (U.  S.)  145;  Fisher  v,  Shrop- 
shire, 147  U.  S.  145. 

When  Parties  Are  Necessary  for  Protec- 
tion of  Defendants,  —  "  If  the  defendants 
actually  before  the  court  may  be  sub- 
jected to  undue  inconvenience,  or  to 
danger  of  loss,  or  to  future  litigation, 
or  to  a  liability  under  the  decree,  more 
extensive  or  direct  than  if  the  absent 
parties  were  before  the  court,  that  of 
itself  will  in  many  cases  furnish  a  suffi- 
cient ground  to  enforce  the  rule  of 
making  the  absent  persons  parties." 
Jessup  V.  Illinois  Cent.  R.  Co.,  36  Fed. 
Rep.  738,  quoting  Story's  Eq.  PI.,  §  138. 

Where  the  court  can  make  a  final  de- 
cree between  the  parties  before  it,  leav- 
ing the  rights  of  others  unaffected,  it 
may  be  done;  but  where  there  are  out- 
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Where  Necessary  Party  Cannot  Be  Brought  In.  —  Where  a  necessary  and 
indispensable  party  as  here  defined  is  out  of  the  jurisdiction  of 
the  court,  or  for  some  other  reason  cannot  be  brought  before  the 
court,  the  court  cannot  proceed,  but  must  dismiss  the  bill,  and  the 
complainant  is  remediless,  for  the  suit  is  unavoidably  defective.^ 


standing  equities  in  others  the  future 
assertion  of  which  against  the  parties 
litigant  would  cause  new  equities  or 
revive  old  ones,  as  between  the  parties 
litigating,  this  will  never  be  done. 
Apperson  v.  Burgett,  33  Ark.  328. 

Relief  will  not  be  granted  in  equity 
where  the  decree,  because  of  the  ab- 
sence of  parties  who  are  beyond  the 
jurisdiction  of  the  court,  will  not  bar  a 
future  suit  as  to  parties  who  are  be- 
fore the  court.  Stenchfield  v.  Robin- 
son, 22  Fed.  Cas.  No.  13,359a.  See  also 
Mickles  v.  Rochester  City  Bank,  11 
Paige  (N.  Y.)  118;  Robinsons.  Smith, 
3  Paige  (N.  Y.)  222,  24  Am.  Dec.  212; 
Southal  7A  Shields,  Si  N.  Car.  28;  Smith 
V.  Kornegay,  i  Jones  Eq.  (N.  Car.)  40; 
Billings  V.  Aspen  Min.,  etc.,  Co.,  51 
Fed.  Rep.  338,  10  U.  S.  App.  i,  52  Fed. 
Rep.  250,  10  U.  S.  App,  322. 

"It  is  necessary  that  the  plaintifif 
should  bring  regularly  before  the 
court,  either  as  coplaintiffs  with  him- 
self or  as  defendants,  all  persons  so  cir- 
cumstanced that  unless  their  rights 
were  bound  by  the  decree  of  the  court 
they  might  cause  future  molestation  or 
inconvenience  to  the  party  against 
whom  the  relief  is  sought,  i  Dan.  Ch. 
Pr.  241;  or,  as  it  is  better  expressed  in 
the  margin,  '  all  having  a  right  to  sue 
the  party  for  the  same  thing.'  "  Burn- 
ham  V.  Kempton,  37  N.  H.  491. 

Persons  are  necessary  parties  where 
those  already  before  the  court  have 
such  an  interest  in  having  them  made 
parties  as  will  authorize  their  objecting 
to  proceed  without  them.  Bailey  v. 
Inglee,  2  Paige  (N.  Y.)  278.  See  also 
Van  Cleef  v.  Sickles,  5  Paige  (N.  Y.) 
505,  wherein  it  is  held  that  if  some  of 
the  defendants  are  primarily  and  others 
only  secondarily  liable  for  the  debt 
sought  to  be  enforced,  the  latter  may 
insist  that  the  former  be  joined;  and 
Riddle  v.  Mandeville,  5  Cranch  (U.  S.) 
322,  wherein  it  is  held  that  one  in- 
dorser  of  a  promissory  note  against 
whom  a  bill  in  equity  is  brought  has 
a  right  to  insist  that  the  other  indorsers 
be  made  parties. 

When  Omission  of  Party  Is  Not  Preju- 
dicial to  Defendants.  —  A  decree  in  an 
action    for   damages   by  reason  of   an 


elevated  structure  in  front  of  the  plain- 
tiff's premises,  enjoining  the  mainte- 
nance and  operation  of  the  road  unless 
within  a  stated  time  the  defendant 
should  tender  to  the  plaintiff  the  dam- 
ages awarded,  upon  which  the  plaintiff 
should  deliver  to  the  defendant  re- 
leases from  himself  and  certain  mort- 
gagees, affbrded  ample  protection  to 
the  defendants  against  outstanding 
mortgages,  notwithstanding  an  omis- 
sion to  bring  in  the  mortgagees  as  par- 
ties. Giordano  v.  Manhattan  R.  Co., 
(Supreme  Ct.)  9  N.  Y.  Supp.  258. 

The  omission  of  one  who  is  but  a 
servant,  agent,  or  attorney  of  the  de- 
fendant, and  who  is  not  otherwise  in- 
terested in  the  subject-matter  of  the 
controversy,  is  not  prejudicial  to  the 
defendant;  and  as  a  general  rule  per- 
sons occupying  such  relations  are  not 
brought  in.  Opelikaz'.  Daniel,  59  Ala. 
211;  Brown  v.  Haven,  12  Me.  164; 
Binney's  Case,  2  Bland  (Md.)  99;  An- 
napolis V.  Harwood,  32  Md.471;  Hatch 
V.  Chicago,  etc.,  R.  Co.,  6  Blatchf.  (U. 
S.)  105;  Toledo,  etc.,  R.  Co.  v.  Penn- 
sylvania Co.,  54  Fed.  Rep.  746,  53  Am, 
&  Eng.  R.  Cas.  293;  Woolstein  v. 
Welch,  42  Fed.  Rep.  566. 

1.  Arkansas.  —  Apperson  v.  Burgett, 
33  Ark.  331. 

Maine.  —  Mudgett  v.  Gager,  52  Me. 

541. 

Mississippi.  —  McPike  v.  Wells,  54 
Miss.  136. 

JVew  York.  —  Sturtevant  v.  Brewer, 
17  How.  Pr.  (N.  Y.  Super.  Ct.)  571. 

West  Virginia.  —  White  v.  Kennedy, 
23  W.  Va.  221. 

United  States.  —  New  York  Fourth 
Nat.  Bank  v.  New  Orleans,  etc.,  R, 
Co.,  II  Wall.  (U.  S.)  624;  Hagan  v. 
Walker,  14  How.  (U.  S.)  29;  Collins 
Mfg.  Co.  V.  Ferguson,  54  Fed.  Rep. 
721;  Hamilton  v.  Savannah,  etc.,  R. 
Co.,  49  Fed.  Rep.  412;  California  v. 
Southern  Pac.  Co.,  157  U.  S.  229;  Ribon 
V.  Chicago,  etc.,  R.  Co.,  16  Wall.  (U. 
S.)  450;  Elmendorf  v.  Taylor,  lo 
Wheat.  (U.  S.)  167;  Shields  v.  Barrow, 
17  How.  (U.  S.)  140;  Joy  V.  Wirtz,  i 
Wash.  (U.  S.)  517;  Russell  v.  Clark,  7 
Cranch  (U.  S.)  6g;  Tobin  v.  Walkin- 
shaw,   I   McAll..(U.   S.)  26;  Vattier  f. 
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The  principle  upon  which  the  rule  as  to  indispensable  parties  is 
based  is  fundamental  and  underlies  the  administration  of  justice 


Hinde,  7  Pet.  (U.  S.)  252;  Gray  v. 
Larrimore,  2  Abb.  (U.  S.)  542;  New 
York  Fourth  Nat.  Bank  v.  New  Orleans, 
etc.,  R.  Co.,  II  Wall.  (U.  S.)624;  Coiron 
V.  Millaudon,  19  How.  (U.  S.)  113; 
Clearwater  v.  Meredith,  21  How.  (U. 
S.)  493;  Gregory  v.  Stetson,  133  U.  S. 
579;  Barney  v.  Baltimore,  6  Wall.  (U. 
S.)  280;  Williams  v.  Bankhead,  19 
Wall.  (U.  S.)  563;  Conolly  v.  Wells, 
33  Fed.  Rep.  205;  Wall  v.  Thomas,  41 
Fed.  Rep.  620. 

England.  — Evans  t'.  Stokes,  i  Keen 
24;   Browne  v.  Blount,  2  Russ.  «&  M.  83. 

The  Btirden  Is  on  the  FlaintiiF  to  secure 
the  presence  of  all  necessary  parties, 
and  it  is  his  misfortune  if  he  is  unable 
to  do  so.  Mahr  v.  Norwich  Union  F. 
Ins.  Soc,  127  N.  Y.  461. 

Equity  Will  Not  Proceed  to  a  Final  De- 
cree in  the  absence  of  party  whose  in- 
terest will  be  affected  thereby.  Abbot 
V.  American  Hard  Rubber  Co.,  i  Fed. 
Cas.  No.  9,  4  Blatchf.  (U.  S.)  489; 
Branch  v.  Macon,  etc.,  R.  Co.,  4  Fed. 
Cas.  No.  1,808.  2  Woods  (U.  S.)  385; 
Bunce  7-.  Gallagher,  4  Fed.  Cas.  No. 
2,133,  5  Blatchf.  (U.  S.)48i;  Cole  Silver 
Min.  Co.  V.  Virginia,  etc..  Water  Co., 
6  Fed.  Cas.  No.  2,990,  i  Sawy.  ((J.  S.) 
685;  Garnett  v.  Macon,  10  Fed.  Cas. 
No.  5,245,  2  Brock.  (U.  S.)  185;  Hoxie 
V.  Carr,  12  Fed.  Cas.  No.  6,802,  i 
Sumn.  (U.  S.)  173;  Northern  Indiana 
R.  Co.  V.  Michigan  Cent.  R.  Co.,  iS 
Fed.  Cas.  No.  10,321,  5  McLean  (U.  S.) 
444;  Ward  V.  Arredondo,  29  Fed.  Cas. 
No.  17,148,  I  Paine  (U.  S.)  410;  West 
V.  Randall,  29  Fed.  Cas.  No.  17,424,  2 
Mason  (U.  S.)  181. 

"  If  the  interests  of  those  present 
and  those  absent  are  so  interwoven 
with  each  other  that  no  decree  can  pos- 
sibly be  made  affecting  the  one  with- 
out equally  operating  upori  the  other, 
then  the  absent  persons  are  indis- 
pensable parties,  without  whom  the 
court  cannot  proceed,  and,  as  a  conse- 
quence, will  refuse  to  entertain  the 
suit."  Cole  Silver  Min.  Co.  v.  Vir- 
ginia, etc..  Water  Co.,  i  Sawy.  (U.  S.) 
685,  per  Field,  J.  See  also  the  follow- 
ing cases  cited  by  him:  Shields  v.  Bar- 
row, 17  How.  (U.  S.)  130;  Barney  v. 
Baltimore,  6  Wall.  (U.  S.)  280.  which 
are  leading  cases  on  parties  in  equity 
in  federal  courts. 

The  rule  that  when  parties  interested 
are  out  of  the  jurisdiction  of  the  court. 


and  it  is  so  stated  in  the  bill  and 
proved,  it  is  not  necessary  to  make 
them  parties,  is  not  applicable  where 
the  absent  parties  have  rights  wholly 
distinct  from  those  of  the  other  parties. 
Gray  v.  Schenck,  4  N.  Y.  460. 

In  Robertson  v.  Carson,  19  Wall.  (U. 
S.)  94,  counsel,  in  contending  that  cer- 
tain persons  were  not  necessary  parties 
to  the  suit,  pressed  on  the  attention  of 
the  court  the  case  of  Payne  v.  Hook,  7 
Wall.  (U.  S.)  425;  but  the  court  never- 
theless held  that  the  cause  could  not 
proceed  without  an  absent  party  held 
to  be  necessary.  See  also  McPike  v. 
Wells,  54  Miss.  154,  wherein  the  case 
of  Payne  v.  Hook,  7  Wall.  (U.  S.)  425, 
supra,  was  commented  on  and  held  not 
inconsistent  with  the  doctrine  stated  in 
the  text. 

In  Fuller  v.  Benjamin,  23  Me.  255, 
four  persons  had  been  copartners,  two 
of  whom  had  become  insolvent  and 
were  out  of  the  state;  the  suit  was 
brought  by  one  of  the  partners  against 
the  solvent  member.  On  demurrer  for 
want  of  parties,  the  court  said:  "  In 
cases  of  partnership  it  must  be  uifH- 
cult,  if  not  impracticable,  to  proceed  in 
equity  without  the  presence  of  all  the 
copartners  or  their  legal  representa- 
tives. Each  must  be  expected  to  have 
claims,  either  for  services  rendered  or 
advances  made,  without  the  adjust- 
ment for  which  it  will  be  impossible  to 
ascertain  what  may  be  due  from  or  to 
the  joint  concern  by  each;  or  what  just 
claim  any  one  or  more  of  them  may 
have  against  any  one  or  more  of  the 
others.  Until  such  an  ascertainment 
shall  have  been  made  it  will  be  impos- 
sible to  pass  a  decree  which  shall  be 
founded  upon  the  principles  of  justice, 
as  to  their  several  rights.  *  *  * 
The  plaintiff  in  this  case  would  seem 
to  be  without  remedy,  either  at  law  or 
in  equity.  In  Story  on  Eq.  PL,  g^  82, 
83,  162,  and  218,  it  is  clearly  shown 
that  a  court  of  equity  cannot  take  cog- 
nizance of  a  case  in  the  predicament  of 
the  one  here  exhibited.  Although  the 
partners  not  present  are  insolvent,  yet 
are  they  indispensable  parties,  v/hose 
right  might  be  affected  by  a  decree, 
and  who  must  be  presumed  to  be  able 
to  afford  information  as  to  their  own 
claims  in  connection  with  those  of 
the  others.  And  if  bankrupts,  their 
assignees   should     be    made   parties.'* 
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in  all  courts  of  equity.  It  is  that  no  proceedings  shall  take  place 
with  respect  to  the  rights  of  any  one,  except  in  his  presence,  or 
at  least  without  affording  him  an  opportunity  to  be  heard.  ^ 

b.  Illustrations  of  Rule.  —  The  cases  wherein  it  has  been 
held  under  a  great  variety  of  circumstances  that  certain  persons 
were  or  were  not  necessary  or  indispensable  parties  are  very 
numerous,*  but  it  is  beyond  the  scope  of  this  article  to  do  more 


See  also  Gray  v.  Larrimore,  2  Abb.  (U. 
S.)  542,  a  similar  case,  wherein  the 
court  said  that  the  partners  would  have 
been  without  relief  either  at  law  or  in 
equity  had  there  not  been  a  provision 
in  the  legislation  of  the  state  for  secur- 
ing service  by  publication  upon  the 
nonresident  infant;  but  as  the  parties 
did  not  pursue  the  course  pointed  out 
by  the  statute,  the  court  held  that  their 
position  was  precisely  what  it  would 
have  "been  if  no  such  statute  had  ex- 
isted. 

Amicable  Suits.  —  A  decree  will  not 
be  rendered,  even  in  an  amicable  suit, 
where  there  is  a  want  of  indispensa- 
ble parties.  Muldrow  v.  Muldrow,  2 
Dana  (Ky.)  3S6. 

"The  TTsnal  and  Proper  Coarse  is  to 
continue  the  cause  until  such  persons 
can  be  made  parties  and  their  rights 
adjudicated.  Many  instances  exist 
where  this  must  be  done,  but  when,  as 
in  the  ciise  before  the  District  Court, 
the  rights  of  plaintiff  against  the  defend- 
ant may  be  fully  determined  without 
the  presence  as  parties  of  such  persons, 
the  court  may  render  a  decree  reserv- 
ing and  protecting  therein  their  in- 
terests."    Buck  V.  Webb,  7  Colo.  212. 

1.  Postlewait  v.  Howes,  3  Iowa  365; 
Smith  V.  Crissey,  66  How.  Pr.  (N.  Y. 
Supreme  Ct.)  112;  Gray  v.  Larrimore, 
2  Abb.  (U.  S.)  542. 

Care  will  be  taken  not  to  make  a  de- 
cree which  will  affect  a  person  r.'ho  is 
not  a  parly  to  the  suit.  Joy  v.  Wirtz, 
I  Wash.  (U.  S.)  517. 

In  Mallow  v.  Hinde,  12  Wheat.  (U. 
S.)  193,  the  Supreme  Court  of  the 
United  States,  in  speaking  of  a  case 
where  an  indispensable  party  was  not 
before  the  court,  observed:  "  We  do 
not  put  this  case  upon  the  ground  of 
jurisdiction,  but  upon  a  much  broader 
ground,  which  must  equally  apply  to 
all  courts  of  equity,  whatever  piay  be 
their  structure  as  to  jurisdiction.  We 
put  it  on  the  ground  that  no  court  can 
adjudicate  directly  upon  a  person's 
right  without  the  party  being  either 
actually  or   constructively  before   the 


court."  This  was  quoted  with  approval 
in  Barney  v.  Baltimore,  6  Wall.  (U.  S.) 
280,  and  in  McPike  v.  Wells,  54  Miss. 

155. 

A  decree  in  equity  will  bind  those 
who  are  parties  to  it  until  set  aside  or 
reversed  in  a  direct  proceeding,  even 
though  a  necessary  party  was  omitted. 
In  other  words,  the  decree  is  not  juris- 
dictional as  to  those  made  parties. 
Iowa  County  v.  Mineral  Point  R.  Co., 
24  Wis.  93;  Joy  V.  Wirtz,  i  Wash.  (U. 
S.)  517.  But  see  Coy  v.  Mason,  17 
How.  (U.  S.)  580. 

2.  Persons  Held  to  Be  Necessary  or  In- 
dispensable Parties  —  Alabama.  —  Sand- 
ers V.  Godley,  23  Ala.  473;  Sawyers  v. 
Baker,  66  Ala.  292;  Page  v.  Bartlett, 
loi  Ala.  193;  Planters,  etc.,  Bank  v. 
Laucheimer,  102  Ala.  454;  Gibbs  v. 
Hodge,  65  Ala.  366;  Parker  v.  Parker, 
99  Ala.  239;  Moore  v.  Pope,  97  Ala. 
462;  Branch  Bank  v.  Tillman,  10  Ala. 
149;  Thompson  v.  Thompson,  107 
Ala.  163;  Gardner  v.  Kelso,  80  Ala. 
497;  Eldridge  v.  Turner,  11  Ala.  1049. 

Arkansas.  —  Price  v.  Sanders,  39  Ark. 
306;  Theurer  v.  Brogan,  41  Ark.  88. 

California.  —  McPherson  v.  Parker, 
30  Cal.  455. 

Colorado.  —  Snyder  v.  Voorhes,  7 
Colo.  296. 

District  of  Columbia..  —  Holden  v. 
Stickney,  2  MacArthur  (D.  C.)  141. 

Florida.  —  Deans  v.  Wilcoxon,  25 
Fla.  980;  Winn  v.  Strickland,  34  Fla. 
610;  Betton  V.  Williams,  4  Fla.  11. 

Georgia.  —  McArthurz/.  Matthewson. 
67  Ga.  134. 

Illinois.  —  Packwood  v.  Gridley,  39 
111.  388;  Alexander  v.  Hoffman,  70  111. 
114;  Dubs  V.  Egli,  167  111.  514;  Marsh 
V.  Green,  79  111.  385;  Brown  v.  Riggin, 
94  111.  560;  Whitney  v.  Mayo,  15  111. 
252;  Seymour  z/.  Edwards.  31  111.  App. 
50;  Smith  V.  Hawkes,  33  111.  App.  585; 
Harris  v.  Cornell,  80  111.  54:  Elston  v. 
Blanchard,  3  111.  420;  Howell  v.  Foster, 
122  111.  276. 

Iowa.  —  Postlewait z'.  Howes,  3  Iowa 

365. 
Kansas.  —  Leroy  Coal,   etc.,    Co.   v. 
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than  give  sufficient  illustrations  of  the  rule  to  make  its  applica- 


Crowl,  3  Kan.  App.  28S;  Babb  v.  Lind- 
ley,  23  Kan.  478;  Union  Terminal  R. 
Co.  V.  Board  of  Railroad  Com'rs,  52 
Kan.  680;  Anthony  v.  Stale,  49  Kan. 
246;  State  V.  Anderson,  5  Kan.  90; 
Privett  V.  Stevens,  26  Kan.  528. 

Kentucky.  —  Stei'ens  v.  Terrel,  3  T. 
B.  Mon.  (Ky.)  131;  Grimes  v.  Grimes, 
Si  Ky.  20;  Whayne  v.  Morgan,  (Ky. 
1889)  12  S.  W.  Rep.  128;  Bodley  v. 
Ross,  3  A.  K.  Marsh.  (Ky.)  622;  Miller 
v.  Cabell,  81  Ky.  178;  Atterberry  7j. 
Knox,  8  Dana  (Ky.)  282;  Dozier  v.  Ed- 
wards, 3  Litt.  (Ky.)  67;  Madeiras  v. 
Catlett,  7  T.  B.  Mon.  (Ky.)475;  Trip- 
lelt  V.  Gill,  7  J.  J.  Marsh.  (Ky.)  432; 
Borah  v.  Archers,  7  Dana  (Ky.)  176; 
Pope  V.  Melone,  2  A.  K.  Marsh.  (Ky.) 
239;  Steele  v.  Lewis,  i  T.  B.  Mon. 
(Ky.)  48;  Sweets  v.  Biggs,  5  Litt.  (Ky.) 
18;  Georgetown  Water  Co.  v.  Central 
Thomson-Houston  Co.,  (Ky.  1896)  34  S. 
W.  Rep.  435. 

Maitie.  —  Wakefield  v.  Marr,  65  Me. 
341;  Tucker  v.  Bean,  65  Me.  352;  An- 
son, Petitioner,  85  Me.  79;  Beal  v. 
Bass,  86  Me.  325. 

Maryland.  —  While  v.  White,  4  Md. 
Ch.  4i'8. 

Massachussetts.  —  Fowle  v.  Torre  y, 
131  Mass.  289;  Cone  v.  Hamilton,  102 
Mass.  56. 

Michiffan.  —  Wykes  v.  Ringleberg, 
49  Mich.  567;  Petrie  v.  Badenoch,  102 
Mich.  45;-Bengley  v.  Wheeler,  45  Mich. 
493;  Watson  V.  Lion  Brewing  Co.,  61 
Mich.  595;  Pulezer  v.  Kucharzyk, 
(Mich.  1898)  74  N.  W.  Rep.  304. 

Minnesota.  —  Dunn  v.  State  Bank,  59 
Minn.  221. 

Mississippi.  —  Hunt  v.  Booth,  Freem. 
(Miss.)  215;  Wheeler  v.  Biggs,  (Miss. 
1893)  12  So.  Rep.  596;  Champlin  v.  Mc- 
Leod,  53  Miss.  484;  McPike  v.  Wells,  54 
Miss.  154;  Lemmon  v.  Dunn,  61  Miss. 
210;  Campbell  v.  Henry,  45  Miss. 
326. 

Missouri.  —  Sutton  v.  Hayden,  62 
Mo.  103;  Henley  z/.  Henley,  93  Mo.  95; 
Roselle  v.  Farmers'  Bank,  iig  Mo.  84; 
Burns  v.  Bangert,  16  Mo.  App.  22; 
Weinreich  v.  Weinreich,  18  Mo.  App. 
364- 

New  Hampshire.  —  Burnbam  v. 
Kempton,  37  N.  H.  485;  Brooks  v. 
Fowle,  14  N.  H.  248. 

AVw  Jersey.  —  Zurbrugg  v.  Reed, 
(N.  J.  1896)  35  All.  Rep.  298;  Dunham 
v.^  Ramsey,  37  N.  J.  Eq.  388;  Somer- 
ville   V.   Johnson,  36   N.   J.    Eq.    211; 


Maher  v.  Mutual  Electric  Mfg.  Co., 
N.  J.  18S9)  17  All.  Rep.  968;  Schalk  v. 
Schmidt,  14  N.  J.  Eq.  268;  Hutchinson 
V.  Johnson,  7  N.  J.  Eq.  40;  Morgan  v. 
Rose,  22  N.  J.  Eq.  583;  Pennsylvania, 
etc.,  R.  Co.  V.  Ryerson,  36  N.  J.  Eq. 
112;  Cox  V.  Roome,  36  N.  J.  Eq.  317; 
Keeler  v.  Keeler,  11  N.  J.  Eq.  458; 
Union  M.  E.  Church  v.  Wilkinson,  36 
N.  J.  Eq.  141;  Woosler  v.  Cooper,  (N. 
J.  1897)  36  Atl.  Rep.  281;  Lomerson 
V.  Vroom,  42  N.  J.  Eq.  290;  Black  v. 
Shreeve,  7  N.  J.  Eq.  441;  Quicksall  v. 
Chew,  (N.  J.  1897)  38  Atl.  Rep.  442. 

New  York.  —  Smith  v.  Howard,  i 
Sheld.  (N.  Y.)  14.  20  How.  Pr.  (Buffalo 
Super.  Ct.),  121,  151;  Champlin  v. 
Champlin,  4  Edw.  Ch.  (N.  Y.)  228; 
Sherman  v.  Burnham,  6  Barb.  (N.  Y.) 
403;  Wiser  v.  Blachly,  i  Johns.  Ch. 
(N.  Y.)  438;  McCotter  v.  Lawrence,  4 
Hun  (N.  Y.)  107;  Verdin  v.  Slocum, 
71  N.  Y.  345;  Potter  7>.  EUice,  48 
N.  Y.  321;  Morris  v.  Wheeler,  45  N.  Y. 
708;  Mutual  L.  Ins.  Co.  v.  Dake,  i 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  3S7; 
Leggett  V.  Mutual  L.  Ins.  Co.,  64  Barb. 
(N.  Y.)  23;  Easterly  v.  Barber,  66  N. 
Y.  433;  Alexander  v.  Katie,  10  Abb. 
N.  Cas.  (N.  Y.  C.  PI.)  449;  Miller  v. 
Hall,  70  N.  Y.  250;  Garner  v.  Wright, 
24  How.  Pr.  (N.  Y.  Supreme  Ct.)  144; 
Lawrence  v.  Bank  of  Republic,  35  N.  Y. 
320,  31  How.  Pr.  (N.  Y.)  502;  Petrie  v. 
Petrie,  7  Lans.  (N.  Y.)  90;  O'Sullivan 
V.  New  York  El.  R.  Co.,  (Super.  Ct.)  25 
N.  Y.  St.  Rep.  903;  Silsbeez/  Smith,  60 
Barb.  (N.  Y.)  372,  41  How.  Pr.  (N.  Y.) 
418 ;  Lawyer  v.  Cipperly,  7  Paige  (N.  Y.) 
282;  Hall  V.  Nelson,  23  Barb.  (N. 
Y.)  88;  Mackey  v.  Duryea,  22  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  284;  Pirsson 
V.  Gillespie,  (Supreme  Ct.)  4  N.  Y. 
Supp.  691;  Wiedersum  v.  Naumann, 
TO  Abb.  N.  Cas.  (N.  Y.  Supreme  C  t. 
149;  Smith  V.  Central  Trust  Co.,  7  N) 
Y.  App.  Div.  278;  Hallett  v.  Hallett.  2 
Paige  (N.  Y.)  15;  Wandle  v.  Turney,  5 
Duer  (N.  Y.)  661;  Simson  v.  Satterlee, 
64  N.  Y.  657;  New  York  Bank  Note  Co. 
V.  Hamilton  Bank  Note  Engraving, 
etc.,  Co.,  83  Hun  (N.  Y.)  593;  Bank  of 
America  v.  Pollock,  4  Edw.  Ch.(N,  Y.) 
215;  Warner  v.  Paine,  3  Barb.  Ch.  (N. 
Y.)  630;  Winchester  v.  Crandall,  Clarke 
Ch.  (N.  Y.)  371 ;  Mumford  v.  Sprague,  11 
Paige  (N.  Y.)  438;  Bailey  v.  Inglee,  2 
Paige  (N.  Y.)  278;  Avery  v.  Petten,  7 
Johns.  Ch.  (N.  Y.)  211;  Kidd  v.  Denni. 
son,  6  Barb.  (N.  Y.)  9;  Smith  v.  Crissey, 
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tion  clear.     Who  are  the  necessary  and  proper  parties  in  suits  for 


^  How.  Pr.  (N.  Y.  Supreme  Ct.)  112; 
•  Beggs  V.  Butler,  9  Paige  (N.  Y.)  226. 

North  Carolina.  —  Gordon  v.  Hol- 
land, 3  Ired.  Eq.  (N.  Car.)  362;  Barrett 
V.  Brown,  86  N.  Car.  556;  Dawson 
Bank  v.  Harris,  84  N.  Car.  206;  Hoover 
V.  Berryhill,  84.  N.  Car.  135. 

Ohio.  —  Massie  v.  Donaldson,  8  Ohio 
380. 

Pennsylvania.  —  Middletown,  etc.,  R. 
Co.  V.  Middletown  Electric  R.  Co.,  16 
Pa.  Co.  Ct.  Rep.  127,  4  Pa.  Dist.  Rep. 
32;  Philadelphia  J/.  River  Front  R.  Co., 

25  W.  N.  C.  (Pa.)  457,  I33  Pa.  St.  134. 
South  Carolina.  —  Leroy  v.  Charles- 
ton, 20  S.  Car.  73;  Farr  v.  Gilreath,  23 
S.  Car.  514;  Moseley  v.  Hankinson, 
22  S.  Car.  323;  Williman  v.  Holmes,  4 
Rich.  Eq.  (S.  Car.)  475;  Earle  v.  Groce, 
37  S.  Car.  560;  Moore  v.  Gentry,  25  S. 
Car.  334;  Clark  v.  Crout,  34  S.  Car. 
417;  Green  v.  Iredell,  26  S.  Car.  553; 
Fraser  v.  Charleston,  13  S.  Car,  533; 
Huckabee  v.  Newton,  23  S.  Car. 
295;  Trescot  v.  Smyth,  i  M'Cord  Eq. 
(S.  Car.)  301. 

Tennessee.  —  Helm  v.  Barnes,  i  Lea 
(Tenn.)  388;  Browder  v.  Jackson,  3 
Lea  (Tenn.)  151;  Humberd  v.  Kerr,  8 
Baxt.  (Tenn.)  291. 

Texas.  —  Dwyer  v.  Olivari,  (Tex. 
1891)  16  S.  W.  Rep.  800;  Abrahams  v. 
Vollbaum,  54  Tex.  226;  Byers  v.  Bran- 
non,  (Tex.  1892)  19  S.  W.  Rep.  1091; 
Cotton  V.  Coit,  88  Tex.  414;  Hudson  v. 
Eisenmayer,  79  Tex.  401. 

Utah.  —  Rasmussen  v.  McK night,  3 
Utah  315. 

Vermont.  —  Leonard  v.  Leonard,  67 
Vt.  318;  Eureka  Marble  Co.  v.  Windsor 
Mfg.  Co.,  47  Vt.  447. 

Virginia.  —  Lynchburg  Iron  Co.  v. 
Tayloe,  79  Va.  671;  Bland  v.  Wyatt,  i 
Hen.  &  M.  (Va.)  543;    Mott  v.  Carter, 

26  Gratt.  (Va.)  127;  Burnett  v.  Har- 
well, 3  Leigh  (Va.)  95;  Clendenning  v. 
Conrad,  91  Va.  410;  Corbin  v.  Emmer- 
son,  10  Leigh  (Va.)  697;  Hagan  v. 
Wardens,  3  Gratt.  (Va.)3oi;  Auditor  v. 
Johnson,  i  Hen.  &  M.  (Va.)  537;  Rob- 
ertson V.  Tapscolt,  81  Va.  533;  Lyne  v. 
Jackson,  i  Rand.  (Va.)ii9. 

Washington.  —  Douthitt  v.  Mac- 
Culsky,  II  Wash.  601. 

West  Virginia.  —  Chapman  v.  Pitts- 
burgh, etc'  R.  Co.,  18  W.  Va.  184; 
Williamson  v.  Jones,  43  W.  Va.  562; 
Holsberry  v.  Poling,  38  W.  Va.  186; 
Hatch  V.  Calvert,  15  W.  Va.  90;  Norris 
v.  Bean,  17  W.  Va.  655 ;  Stewart  v.  Jack- 


son, 8  W.  Va.  29;  White  v.  Kennedy, 

23  W.  Va.  221;  Hoffman  v.  Shields,  8 
W.  Va.  32;  Callihan  v.  Hall,  4  W.  Va. 
531;  Hill  V.  Proctor,  10  W.  Va.  59. 

Wisconsin.  —  Hunt  v.  Rooney,  77 
Wis.  258;  Crites  v.  Fond  du  Lac 
County,  67  Wis.  236;  Hill  v.  D^rand. 
50  Wis.  354;  Day  v.  Wetherby,  29  Wis. 

363. 

United  States.  —  Consolidated  Water 
Co.  V.  Babcock,  76  Fed.  Rep.  243;  Bar- 
ney V.  Baltimore,  6  Wall.  (U.  S.)  280; 
Williams  v.  Bankhead,  19  Wall.  (U.  S.) 
571;  Caldwell  v.  Taggart,  4  Pet.  (U. 
S.)  190;  Morgan  v.  Morgan,  2  Wheat. 
(U.  S.)  298;  Bland  v.  Fleeman,  29  Fed. 
Rep.  669;  Hamilton  v.  Savannah,  etc., 
R.  Co.,  49  Fed.  Rep.  412;  Ribon  v.  Chi- 
cago, etc.,  R.  Co.,  16  Wall.  (U.  S.)  450; 
St.  Louis,  etc.,  R.  Co.  v.  Wilson,  114 
U.  S,  62;  O'Hara  v.  MacConnell,  93 
U.  S.  150;  Upham  v.  Brooks,  28  Fed. 
Cas.  No.  16,796,  2  Story  (U.  S.)  623; 
West  V.  Duncan,  42  Fed.  Rep.  430; 
Mayer  v.  Denver,  etc.,  R.  Co.,  41  Fed. 
Rep.  723;  West  v.  Randall,  2  Mason 
(U.  S.)  181;  McArthur  v.  Scott,  113  U. 
S.  340;  Howth  V.  Owens,  29  Fed.  Rep. 
722;  Messchaert  v.  Kennedy,  4  Mc- 
Crary  (U.  S.)   133;  Drake  v.   Delliker, 

24  Fed.  Rep.  527;  Alexander  v.  Hor- 
ner, I  McCrary  (U.  S.)  634;  Hubbard 
V.  Manhattan  Trust  Co.,  87  Fed.  Rep. 
51;  Newman  v.  Schwerin,  61  Fed. 
Rep.  865;  Hagan  v.  Walker,  14  How. 
(U.  S.)  37;  New  Orleans  Water  Works 
Co.  V.  New  Orleans,  164  U.  S.  471; 
Shields  v.  Barrow,  17  How.  (U.  S.)  139; 
Kendig  v.  Dean,  97  U.  S.  425;  Hooey 
V.  Wilson,  9  Wall.  (U.  S.)  503;  Young 
V.  Cushing,  30  Fed.  Cas.  No.  18,156,  4 
Biss.  (U.  S.)  456;  Mallow  v.  Hinde,  12 
Wheat.  (U.  S.)  193;  Jessup  v.  Illinois 
Cent.  R.  Co.,  36  Fed.  Rep.  735;  Union 
Stock  Yards  Nat.  Bank  v.  Moore,  79 
Fed.  Rep.  705,  49  U.  S.  App.  153; 
Bedilian  v.  Seaton,  3  Fed.  Cas.  No, 
1,218,  3  Wall.  Jr.  (C.  C.)  279;  Russell  v. 
Clark,  7  Cranch  (U.  S.)  98;  Wilson  v. 
City  Bank,  3  Sumn.  (U,  S.)422;  Greg- 
ory V.  Swift,  39  Fed.  Rep.  708. 

England.  —  Browne  v.  Cork,  i  Dr.  & 
Wal.  700;  Fell  V.  Brown,  2  Bro.  C.  C, 
276;  Chalie  v.  Gwynne,  6  L.  J.  Ch.  N, 
S.  274;  Ray  V.  Fen  wick,  3  Bro.  C.  C, 
25;  Cathcart  7j.  Lewis,  i  Ves,  Jr.  463; 
Cooke  V.  Cooke,  2  Vern.  36. 

Persons  Held  Not  to  Be  Necessary  or  In* 
dispensable  Parties — A labarna. — Sanders 
V.  Godley,  23  Ala.  473;    Robinson  v. 
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various  kinds  cf  equitable  relief  is  exhaustively  considered  in  the 


Allison,  97  Ala.  596;  McGhee  v.  Alex- 
ander, 104  Ala.  116;  Vandiver  v.  Pol- 
lak,  107  Ala.  547;  Banks  v.  Speers,  103 
Ala.  436;  Millsap  v.  Stanley,  50  Ala. 
319;  Stein  V.  Gordon,  (Ala.  1892)  10  So. 
Rep.  631;  Fretwell  v.  McLemore,  52 
Ala.  124;  Elsberry  v.  Seay,  83  Ala.  614; 
Smith  V.  Rogers,  i  Stew.  &  P.  (Ala.) 
317;  Coffey  V.  Norwood,  Si  Ala.  512; 
Jones  V.  Caldwell,  (Ala.  1897)  22  So. 
Rep.  456;  Craddock  z/.  American  Free- 
hold Land  Mortg.  Co.,  8S  Ala.  281. 

California.  —  Campodonico  v.  Gros- 
sini,  66  Cal.  358;  Powell  v.  Ross,  4  Cal. 
197. 

District  of  Columbia.  —  Uhler  v. 
Adams,  i  App.  Cas.  (D.  C.)  392. 

Florida.  —  Brown  %\  Solary,  37  Fla. 
102;  Betton  V.  Williams,  4  Fla.  11. 

Georgia.  —  Hatcher  v.  Massey,  71  Ga. 

793- 

Idaho.  —  Gilpin  v.  Sierra  Nevada 
Consol.  Min.  Co.,  2  Idaho  662. 

Illinois.  —  Moran  v.  Pellifant,  28  111. 
App.  278;  Craig  v.  Smith,  94  111.  469; 
Frye  v.  State  Bank,  11  111.  367;  Chi- 
cago, etc.,  R.  Co.  V.  National  Elevator, 
etc.,  Co.,  153  111.  70;  Green  v.  Heden- 
berg,  159  111.  489;  Chicago  Edison  Co. 
V.  Fay,  62  111.  App.  55. 

Indiana.  —  Smith  v.  Roseboom,  10 
Ind.  App.  126;  Tinkler  v.  Swaynie,  71 
Ind.  562. 

Kansas.  —  Dixon  Tp.  v.  Sumner 
County,  25  Kan.  519;  Ross  v.  Noble,  6 
Kan,  App.  361. 

Kentucky.  —  Todd  v.  Sterrett,  6  J.  J. 
Marsh.  (Kv.)  432;  Barbour  v.  Whit- 
lock,  4  T.  B.  Mon.  (Ky.)  180;  Matthews 
V.  Lloyd,  89  Ky.  625;  Talbot  v.  Dar- 
nall,  6  B.  Mon.  (Ky.)  486;  Hughes  v. 
Standeford,  3  Dana  (Ky.)  285. 

Maryland.  —  Grand  United  Order, 
etc..  Joint  Stock  Assoc,  v.  Merklin,  65 
Md.  579. 

Massachusetts.  —  Evans  v.  Wall,  159 
Mass.  164;  Pratt  v.  Boston,  etc.,  R. 
Co.,  126  Mass.  443;  Schwoerer  v.  Boyl- 
ston  Market  Assoc,  99  Mass.  285. 

Michigan.  —  Crooks  v.  Whitford,  40 
Mich.  599;  Paton  v.  Langley,  50  Mich. 
428;  Chadwick  v.  Chadwicic,  59  Mich. 
87;  Field  z*.  Ashley,  79  Mich.  231;  Lind- 
say V.  Race,  103  Mich.  28;  Chase  v. 
Warner,  106  Mich.  695;  Suydam  v.  De- 
quindre.  Harr.  (Mich.)  347. 

Minnesota.  —  Redin  v.  Branham,  43 
Minn.  283;  Smith  v.  Glover,  44  Minn. 
260. 

Mississippi.  —  Lipscomb      v.      Jack, 


(Miss.  1896)  20  So.  Rep.  883;  Simmons 
V.  Ingram,  60  Miss.  886. 

Alissouri.  —  Dameron  v.  Jameson,  71 
Mo.  97;   Rogers  v.  Tucker,  94  Mo.  346, 

Alontana.  —  Hoffman  v.  Gallatin 
County,  18  Mont.  224. 

New  Jersey.  —  Van  Keuren  v.  Mc- 
Laughlin, 21  N.  J.  Eq.  165;  Borden 
V.  Curtis,  46  N.  J.  Eq.  468;  Wilkins 
V.  Kirkbride,  27  N.  J.  Eq.  93;  Hill  v. 
Smith,  32  N.  J.  Eq.  473;  Munn  v. 
Marsh,  38  N.  J.  Eq.  410;  Pennsylvania, 
etc.,  R.  Co.  V.  Ryerson,  36  N.  J.  Eq, 
112;  Tompkins  v.  Horton,  25  N.  J.  Eq. 
284;  Pruden  v.  Williams,  26  N.  J. 
Eq.  210;  Van  Hook  v.  Somerville  Mfg. 
Co.,  5  N.  J.  Eq.  633;  Carpenter  v. 
Hoboken,  33  N.  J.  Eq.  27;  Grassmann 
V.  Bonn,  30  N.  J.  Eq.  490;  Stockton  v. 
Anderson,  40  N.  J.  Eq.  486;  Schalk  v. 
Schmidt,  14  N.  J.  Eq.  268. 

A'ew  York.  — Angell  v.  Lawton,  76  N. 
Y.  540;  Patterson  v.  Brown,  32  N.  Y.  81; 
Townshend  v.  Fronr^mer,  125  N.  Y.  446; 
Matter  of  Bull,  45  Barb.  (N.  Y.)  335; 
Walton  V.  James,  11  N.  Y.  Wkly. 
Dig.  508;  Brock  way  v.  Copp,  3  Paige 
(N.  Y.)  539;  U.  S.  Life  Ins.  Co.  v. 
Oswego  Canal  Co.,  57  Hun  (N.  Y.) 
204,  25  Abb.  N.  Cas.  (N.  Y.)  307; 
Pondir  v.  New  York,  etc.,  R.  Co.,  72 
Hun  (N.  Y.)  384,  31  Abb.  N.  Cas.  (N. 
Y.)  29;  Gleason  v.  Thayer,  24  Barb. 
(N.  Y.)  82;  New  York,  etc.,  R.  Co.  v. 
Schuyler,  38  Barb.  (N.  Y.)  534;  Briggs 
V.  Davis,  20  N.  Y.  15;  Haven  v.  Daly, 
41  N.  Y.  Super.  Ct.  348;  Daly  v. 
Burchell,  13  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
preme Ct.)  264;  Thompson  v.  Erie  R. 
Co.,  45  N.  Y.  468:  Townshend  v. 
Townshend,  i  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  81;  Prentice  v.  Jansen,  7^ 
N.  Y.  478;  Miller  v.  McCan,  7  Paige 
(N.  Y.)  451;  Rogers  v.  Trader's  Ins. 
Co.,  6  Paige  (N.  Y.)  5S3;  Blatchford  v. 
Ross,  54  Barb.  (N.  Y.)42;  Ward  v.  Van 
Bokkelen,  2  Paige  (N.  Y.)  289;  Whit- 
ney V.  M'Kinney,  7  Johns.  Ch.  (N,  Y.) 
144. 

North  Carolina.  —  Shober  v.  Wheeler, 
113  N.  Car.  370;  Brantly  v.  Kee,  5 
Jones  Eq.  (N.  Car.)  332. 

Ohio.  —  Hubbell  v.  Hubbell.  22  Ohio 
St.  208. 

Pennsylvania.  —  Com.  v.  Philadel- 
phia, etc.,  R.  Co..  3  Pa.  Dist.  Rep.  115; 
Markle's  Estate,  5  Pa.  Dist.  Rep.  47. 

Rhode  Island.  —  Paine  v.  Baker,  15 
R.  I.  100. 

South   Carolina.  —  Thomas  v.  Poole, 
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different  special  articles  dealing  specifically  with  suits  for  such 
relief,* 

Depending  on  Belief  Sought.  —  Whether  or  not  one  is  an  indispensable 
party  depends  in  large  measure  upon  the  relief  sought.* 


19  S.  Car..  336;  Hill  v.  Williams,  41  S. 
Car.  134;  McCreary  v.  Burns,  17  S. 
Car.  49;  Swan  v.  Ligan,  i  M'Cord  Eq. 
(S.  Car.)  227;  McKibben  v.  Salinas,  41 
S.  Car.  105. 

Tennessee.  —  McCamy  v.  Key,  3  Lea 
(Tenn.)  247. 

Texas.  —  Ledbetter  v.  Higbee,  13 
Tex.  Civ.  App.  267;  Jones  v.  Smith,  55 
Tex.  383;  Wichita  Land,  etc.,  Co.  v. 
Ward,  I  Tex.  Civ.  App.  307. 

Vermont.  —  Smith  v.  Burton,  67  Vt. 
514;  Lockwood  V.  White,  65  Vt.  466; 
Witters  v.  Sowles,  61  Vt.  366. 

Virginia.  —  Cooper  v.  Hepburn,  15 
Gratt.  (Va.)  551;  Major  v.  Ficklin,  85 
Va.  732;  Beckham  v.  Duncan,  (Va. 
1888)  5  S.  E.  Rep.  690;  Lynchburg  Iron 
Co.  V.  Tayloe,  79  Va.  671;  Goddin  v. 
Vaughn,  14  Gratt.  (Va.)  102;  Omo- 
hundro  v.  Henson,  26  Gratt.  (Va.)  511; 
Summers  v.  Bean,  13  Gratt.  (Va.)  404. 

West  Virginia. — Chapman  v.  Pitts- 
burgh, etc.,  R.  Co.,  18  W.  Va.  184; 
Howard  v.  Stephenson,  33  W.  Va. 
116;  Holsberry  z/.  Poling.  38  W.  Va.  186; 
Hoffman  z*.  Shields,  8  W.  Va.  32;  Vance 
V.  Evans,  11  W.  Va.  342. 

Wisconsin.  —  Hill  v.  Durand,  50 
Wis.  354. 

United  States.  —  Holly  Mfg.  Co.  v. 
New  Chester  Water  Co.,  48  Fed.  Rep. 
879;  Trecothick  z/.  Austin,  4  Mason  (U. 
S.)  41;  Joy  V.  Wirtz,  i  Wash.  (U.  S.) 
517;  PuUan  V.  Cincinnati,  elc.  Air 
Line  R.  Co.,  4  Biss.  (U.  S.)  35;  McKee 
V.  Lamon,  159  U.  S.  317;  Smith  v.  Port- 
land, 30  Fed.  Rep.  734;  Howard  v. 
Milwaukee,  etc.,  R.  Co.,  loi  U.  S.  837; 
North  V.  Peters,  138  U.  S.  271;  Wil- 
liams V.  U.  S.,  138  U.  S.  514;  Chaffin 
V.  Hull,  39  Fed.  Rep.  887;  Hamilton 
V.  Savannah,  etc.,  R.  Co.,  49  Fed.  Rep. 
412;  McGahan  v.  National  Bank,  156 
U.  S.  218;  Mining  Debris  Case,  8 
Sawy.  (U.  S.)  628,  16  Fed.  Rep.  25; 
Spies  V.  Chicago,  etc.,  R.  Co.,  30  Fed. 
Rep.  397;  Payne  v.  Hook,  7  Wall.  (U. 
S.)  425;  Goldsmith  v.  Gilliland,  24  Fed. 
Rep.  154;  Young  v.  Montgomery,  etc., 
R.  Co.,  2  Woods  (U.  S.)  606;  French  v. 
Shoemaker,  14  Wall.  (U.  S.)  314;  New 
Mexico  Land  Co.  v.  Elkins,  20  Fed. 
Rep.  545;  Hagan  v.  Walker,  14  How. 
(U.  S.)  37;  Jerome  v.  McCarter,  94  U. 
S.  736;  Carey  v.  Houston,  etc.,  R.  Co., 


161  U.  S.  132;  Shainwald  v.  Davids, 
69  Fed.  Rep.  687;  Fisher  v.  Shropshire, 
147  U.  S.  145;  Traders'  Nat.  Bank  v. 
Campbell,  14  Wall.  (U.  S.)  95;  Smith 
V.  Lee,  77  Fed.  Rep.  779;  Donovan  v. 
Campion,  85  Fed.  Rep.  71,  56  U.  S. 
App.  388;  U.  S.  V.  Parrott,  i  McAll.  (U. 
S.)  271;  Boon  V.  Chiles,  8  Pet.  (U.  S.) 
532. 

England.  —  Dursley  v.  Fitzhardinge, 
6  Ves.  Jr.  260;  Ling  v.  Colman.  10 
Beav.  370;  Mare  v.  Malachy,  i  Myl. 
&  C.  559;  Cholmondeley  v.  Clinton,  2 
Jac.  &  W.  2;  Brace  v.  Plarrington,  2 
Atk.  235;  M'Kiernan  v.  Kernan,  Fl. 
&  K.  352,  4  Ir.  Eq.  Rep.  269;  Bromley 
V.  Holland,  7  Ves.  Jr.  14. 

Canada.  —  McKean  v.  Jones,  19  Can. 
Sup.  Ct.  Rep.  489. 

It  Should  Be  Noted  that  while  the  de- 
cisions in  both  lists  of  cases  hold  as 
stated  that  the  persons  involved  are  01 
are  not  necessarj  parties,  the  point  was 
not  always  presented  whether  they 
would  be  indispensable  in  case  they 
were  not  out  of  the  jurisdiction,  or,  in 
other  words,  whether  they  have  separ- 
able interests.  See  infra,  V.  4.  l>.  Par- 
ties with  Separable  Interests. 

1.  See  for  example  such  articles  as 
Foreclosure  of  Mortgages,  vol.  9.  p. 
84;  Injunctions,  vol.  10,  p.  869;  Re- 
scission, Reformation,  and  Cancella- 
tion; Specific  Performance,  etc. 

2.  Thus  it  is  proper  to  make  a  prior 
incumbrancer  who  holds  the  legal  title 
a  party  to  a  bill  of  foreclosure,  in  order 
that  the  whole  title  may  be  sold  under 
the  decree,  and  for  the  purpose  of  such 
a  decree  the  prior  incumbrancer  is  a 
necessary  and  indispensable  party;  but 
the  court  may  order  a  sale  subject  to 
the  incumbrance  without  having  the 
prior  incumbrancer  before  it,  and  in  fit 
cases  it  will  do  so.  Hagan  v.  Walker, 
14  How.  (U.  S.)  29;  Jerome  v.  McCar- 
ter, 94  U.  S.  734,  holding  that  prior 
mortgagees  are  not  necessary  parties 
to  the  bill  of  a  junior  mortgagee  which 
seeks  only  the  foreclosure  or  the  sale 
of  the  equity  of  redemption.  See  also 
Carey  v.  Houston,  etc.,  R.  Co.,  161  U. 
S.  132. 

Upon  a  bill  to  enforce  a  trust  it  is 
not  necessary  to  join  as  defendants 
parties  having  a  prior  interest  subject 
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Disposal  of  Fund.  —  Where  a  proceeding  in  equity  concerns  the 
disposal  of  a  specific  fund,  a  person  claiming  the  fund  and  liable 
by  a  decree  to  have  it  wholly  swept  from  him  is  an  indispensable 
party.* 

In  an  Action  to  Set  Aside  a  Sale  of  infants*  real  property  under  a 
judgment  rendered  without  jurisdiction,  the  party  to  the  proceed- 
ings who  is  alleged  to  have  profited  by  the  fraud  is  a  necessary 
party.* 

Where  the  Object  of  the  Suit  Is  to  Enjoin  the  Payment  of  Money,  it  is  neces- 
sary to  join  as  parties  defendant  the  persons  who  would  be  the 
recipients  of  such  money  if  it  should  be  paid.' 

Issuance  of  Municipal  Securities.  —  The  same  principle  applies  to  the 
issuance  of  municipal  bonds,  tax  certificates,  and  the  like.'* 


to  which  the  assignment  in  trust  was 
made.  Suydam  v.  Dequindre,  Harr. 
(Mich.)  347. 

When  proceedings  are  had  to  sell  the 
fee  in  land,  it  is  not  necessary  to  make 
the  lessee  of  the  land  a  party  to  the 
suit.  Chapman  v.  Pittsburgh,  etc.,  R. 
Co.,  i8  W.  Va.  184,  citing  Lawley  v. 
Walden,  3  Swanst.  142. 

1.  Williams  v.  Bankhead,  19  Wall. 
(U.  S.)  563. 

2.  Wiedersum  v.  Naumann,  10  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  149. 

3.  Injunction  Against  Payment  of 
Money.  —  Smith  v.  Crissey,  66  How. 
Pr.  (N.  Y.  Supreme  Ct.)  112,  in  which 
case  the  court  remarked:  "  He  who 
is  deprived  of  his  property,  or  of  what 
he  claims  to  be  his,  is  entitled  to  be 
heard,  and  no  judgment  can  be  ren- 
dered depriving  him  of  that  which  he 
claims  to  be  his,  without  bringing  him 
before  the  court  which  is  asked  to  de- 
termine his  rights.  *  *  *  It  is  true 
that  in  an  action  between  some  indi- 
viduals a  court,  in  deciding  matters 
which  affect  them,  may  establish  prin- 
ciples and  decide  questions  which 
affect  others  also;  but  neither  this 
court  nor  any  court  can  legally  decide 
that  an  action  which  has  for  its  direct 
object  the  forfeiture  of  the  property  or 
rights  of  an  individual  is  maintainable 
without  bringing  before  it  as  a  party 
the  individual  at  whom  and  at  whose 
right  and  property  such  action  is  di- 
rectly aimed."  See  also  Hoppock 
V.  Chambers,  96  Mich.  509;  Hope  :•. 
Gainesville,  72  Ga.  246. 

Where  an  injunction  is  sought 
against  the  state  treasurer  to  prevent 
him  from  paying  over  to  certain  rail- 
road companies  a  fund  arising  from 
the  sale  of  certain  public  lands,  the 
railroad  companies  are  the  real  persons 


interested  in  the  resistance  of  the 
prayer  of  the  petition,  and  no  final 
judgment  can  be  rendered  until  they 
are  brought  in.  State  v.  Aaderson,  5 
Kan.  90. 

4.  Voss  V.  Union  School  Dist.  No. 
II,  18  Kan.  467;  Hays  v.  Hill,  17  Kan. 
360;  Gilmore  v.  Fox,  10  Kan.  509; 
Anthony  v.  State,  49  Kan.  246;  King 
V.  Commissioners  Ct.,  10  Tex.  Civ. 
App.  114. 

In  an  Action  to  Enjoin  the  Issuance 
of  Municipal  Bonds,  all  the  persons  to 
whom  the  bonds  are  to  be  issued  must 
be  made  parties  defendant,  unless, 
perhaps,  from  the  special  circum- 
stances of  the  case,  the  great  number 
of  persons  to  whom  the  bonds  are  to  be 
issued,  and  the  character  of  the  parties 
involved,  it  may  be  necessary  to  bring 
in  only  a  sufficient  number  to  protect 
the  interests  of  all  concerned.  Hutch- 
inson V.  Burr,  12  Cal.  103;  Patterson  v. 
Yuba  County,  12  Cal.  105.  But  see 
Dixon  Tp.  V.  Sumner  County,  25  Kan. 
519,  holding  that  where  it  is  sought  to 
enjoin  county  commissioners  and  the 
county  clerk  from  subscribing  to  a 
portion  of  the  capital  of  a  railroad  com- 
pany and  executing  bonds  of  the  tow^n- 
ship  in  payment  therefor,  and  it  is 
aflleged  in  the  petition  that  no  subscrip- 
tion has  been  made,  the  railroad  com- 
pany is  not  a  necessary  party.  See 
also  Leitch  v.  Wentworth,  71  111.  146, 
wherein  it  was  held  that  the  persons 
who  are  to  be  the  recipients  of  an 
illegal  tax  are  not  necessary  parties  to 
a  suit  to  enjoin  its  collection,  as  they 
have  no  vested  interest  in  the  tax. 
And  see  Hoffman  v.  Gallatin  County, 
18  Mont.  224. 

Holders  of  Tax  Certificates  Are  Neces- 
sary Parties  to  an  action  against  the 
county    board  of   supervisors   for    the 
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Eestraint  by  Injunction.  —  The  owners  of  a  judgment  or  decree  are 
necessary  parties  to  a  bill  seeking  to  enjoin  its  enforcement,*  and 
generally  all  persons  whose  acts  are  sought  to  be  restrained  by 
an  injunction  are  necessary  parties  to  the  bill.* 

Cloud  on  Title.  —  Where  the  execution  of  the  decree  would  throw 
a  cloud  upon  a  person's  title,  such  person  is  an  indispensable 
party.' 

Suit  Affecting  Contracts.  —  All  the  parties  to  a  contract  are  ordinarily 
indispensable  parties  to  a  bill  in  equity  for  its  enforcement,*  or 
for  its  rescission  and  cancellation,*  or  to  enjoin  its  performance  ^ 
or  its  breach.'' 

Infents'  Real  Estate.  —  Infants  must  be  parties  to  bills  in  equity 
affecting  their  title  to  real  estate.** 

On  a  Bill  to  Foreclose  a  Mortgage,  the  owner  of  the  equity  of  redemp- 
tion, junior  mortgagees,  and  lienors  are  usually  held  to  be  neces- 
sary parties,  but  prior  incumbrancers  are  not  necessary  parties, 
unless  it  is  sought  to  sell  the  premises  free  from  all  incum- 
brances.® 

A  Trustee  having  large  powers  over  a  trust  estate  and  important 
duties  to  perform  with  respect  to  it  is  a  necessary  party  to  a  suit 
by  a  stranger  to  defeat  the  trust.*" 


annulment  of  such  lax  certificates. 
Crites  v.  Fond  du  Lac  County,  67  Wis. 
236. 

1.  Davidson  v.  Wilson,  3  Del.  Ch. 
307;  Bishop  V.  Moorman,  98  Ind.  i,  49 
Am.  Rep.  731;  Turner  v.  Cox,  5  Litt. 
(Ky.)  175;  Hendrick  v.  Robinson, 
7  Dana  (Ky.)  165;  Berry  v.  Berry,  3  T. 
B.  Mon.  (Ky.)  263;  Shields  v  Pipes, 
31  La.  Ann.  765;  Morris  v.  Bienvenu, 
30  La.  Ann.  878;  Marshall  v.  Beverley, 
5  Wheat.  (U.  S.)  313.  Generally  as  to 
parties  in  suits  for  equitable  relief 
against  judgments,  see  article  Judg- 
ments, vol.  II,  p.  1168  et  seq. 

The  Assignee  of  a  Judgment  is  a  neces- 
sary party,  to  a  suit  for  a  perpetual 
injunction  against  its  enforcement. 
Mumford  v.  Sprague,  11  Paige  (N.  Y.) 
438. 

2.  See  generally  for  a  full  and  ex- 
haustive treatment  of  parties  to  suits 
for  injunction,  the  article  Injunctions, 
vol.  10,  p.  869. 

There  Are  Exceptions  to  the  General 
Bule  that  an  injunction  will  not  be 
granted  against  one  who  is  not  a  party 
to  the  suit,  but  they  will  be  found  to 
consist  either  of  cases  where  the  party 
enjoined  is  the  mere  solicitor,  agent, 
or  tenant  of  a  party  to  the  suit  and  has 
no  rights  involved  in  the  controversy, 
or  where  the  right  of  the  omitted  party 
has    already    been    determined.     Per 


Chancellor      Green,      in      Schalk      v. 
Schmidt,  14  N.  J.  Eq.  268. 

3.  Young  V.  Gushing,  30  Fed.  Cas, 
No.  18,156,  4  Biss.  (U.  S.)  456. 

4.  Mallow  V.  Hinde,  12  Wheat.  (U. 
S.)  193;  Shields  v.  Barrow,  17  How. 
(U.  S.)  130;  Gregory  v.  Stetson,  133  U. 

S.  579- 

5.  Smith  V.  Hawkes,  33  111.  App.  585; 
Shields  v.  Barrow,  17  How.  (U.  S.)  140.^ 
See  generally  article  Rescission,  Ref- 
ormation, AND  Cancellation. 

6.  Northern  Indiana  R.  Co.  v.  Michi- 
gan Cent.  R.  Co.,  15  How.  (U.  S.)  233. 

7.  Wall  V.  Thomas,  41  Fed.  Rep. 
620. 

8.  Tucker  v.  Bean,  65  Me.  352; 
Wakefield  v.  Marr,  65  Me.  341,  holding 
that  making  their  guardian  a  party  is 
not  sufficient,  and  while  it  is  true  that 
the  infants  can  only  answer  by  guard- 
ian, still  the  suit  must  be  directly 
against  the  infants.  See  also  generally 
articles  Guardians,  vol.  9,  p.  886;  In- 
fants, vol.  10,  p.  581. 

9.  See  article  Foreclosure  of  Mort- 
gages, vol.  9,  p.  84. 

Mortgage  of  Life  Estate.  —  On  the 
foreclosure  of  a  mortgage  given  by  a 
tenant  for  life,  the  remainderman  is 
not  a  necessary  party,  as  his  interest 
cannot  be  affected.  .  Wilkins  v.  Kirk- 
bride,  27  N.  J.  Eq.  93. 

10.  McArthur  v.  Scott,  113  U.  S.  340. 
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Personal  Representatives  are  necessary  parties  to  a  bill  to  enforce 
the  personal  contract  of  a  decedent.* 

Heirs  at  Law  are  necessary  parties  to  a  suit  for  the  construction 
and  enforcement  of  a  will.*  So  the  heirs  of  a  deceased  claimant 
are  necessary  parties  to  a  suit  to  recover  possession  of  land.' 

To  a  Bill  for  an  Accounting,  all  persons  interested  in  obtaining  an 
accounting  must  be  made  parties.* 

Partition.  —  Every  person  interested  in  the  land  belonging  to 
cotenants  is  a  necessary  party  to  a  bill  for  partition.* 

Additional  Illustrations  of  necessary  parties  might  be  multiplied 
almost  indefinitely,  but  it  is  believed  that  sufificient  illustrations 
have  been  given  to  show  the  nature  of  the  interest  requisite  to 
render  one  an  indispensable  party. 

c.  Exceptions  to  Rule  —  (i)  Persons  Whose  Interest  Is  Very 
Small.  —  As  an  exception  to  the  rule  that  all  persons  whose 
interest  will  be  affected  by  the  decree  are  necessary  parties  it  has 
been  ruled  that  persons  whose  interest  is  very  small  may  be  omitted 
when  it  is  impossible  to  join  them.® 

(2)  Persons  with  Interests  Cheated  to  Oust  Jurisdiction.  —  Where 
the  interest  involved  in  the  suit  has  been  transferred  or  divided 
among  a  number  of  persons  for  the  purpose  of  defeating  the  com- 
plainant's right  to  relief  or  depriving  the  court  of  jurisdiction,  the 


See     generally    article    Trusts    and 
Trustees. 

1.  Massie  v.  Donaldson,  8  Ohio  377; 
Bedilian  v.  Seaton,  3  Fed.  Cas.  No. 
1,218,  3  Wall.  Jr.  (C.  C.)  279.  See  gen- 
erally article  Executors  and  Adminis- 
trators, vol.  8,  p.  650. 

2.  Lomerson  v.  Vroom,  42  N.  J.  Eq. 
290;  Wooster  v.  Cooper,  (N.  J.  1897)  36 
Atl.  Rep.  281.  See  also  generally  arti- 
cle Heirs  and  Devisees,  vol.  10,  p.  20; 
Wills. 

3.  Theurer  v.  Brogan,  41  Ark.  88. 

4.  Petrie  v.  Petrie,  7  Lans.  (N.  Y.) 
90;  Howth  V.  Owens,  29  Fed.  Rep.  722. 

Accounting  by  Partners.  —  See  article 
Partnership,  post. 

6.  Borah  v.  Archers,  7  Dana  (Ky.) 
176;  Barney  v.  Baltimore,  6  Wall.  (U. 
S.)  280.  See  generally  article  Parti- 
tion, post. 

The  Administrator  of  a  Life  Tenant  is 
not  a  necessary  party  to  an  action  for 
partition  among  remaindermen.  Mc- 
Creary  v.  Burns,  17  S.  Car.  49. 

6.  Daws  V.  Benn,  i  Jac.  &  W.  493. 
This  is  the  only  case  the  writer  has 
been  able  to  find  within  the  point 
which  has  been  directly  ruled,  and 
even  here  it  was  not  a  mooted  ques- 
tion, but  appears  in-  the  shape  of  a  per- 
mission by  the  chancellor  to  proceed 
without  making  the  holder  of  such  an 


interest  a  party,  of  which  permission 
advantage  was  not  taken  In  Foster's 
Federal  Practice  (2d  ed.),  §  57,  the 
learned  author  expresses  a  similar 
opinion,  citing  in  addition  to  the  above 
case  Calvert  on  Parties,  bk.  i,  c.  5,  p 
70;  Atty.-Gen.  v.  Goddard,  T.  <s  R 
350;  Union  Bank  v.  Stafford,  12  How 
(U.  S.)  327;  New  Orleans  Canal,  etc. 
Co.  V.  Stafford,  12  How.  (U.  S.)  343 
These  last  tvvo  cases  clearly  do  not 
support  the  point,  and  Atty.-Gen.  v. 
Goddard,  T.  &  R.  350,  was  merely  a 
case  where  a  contingent  interest  was 
disregarded.  See  supra,  V.  i.  c.  (ro) 
Contingent  Interests.  There  is,  however, 
a  class  of  cases  where  the  propriety  of 
joining  or  omitting  parties  seems  to 
depend  on  the  amount  of  interest  in- 
volved. Thus,  although  it  is  the  law 
that  an  auctioneer  holding  a  deposit 
on  a  purchase  may  be  made  a  defend- 
ant in  an  action  for  specific  perform- 
ance, yet  as  a  general  rule  the  proper 
practice  is  not  to  make  him  a  defend- 
ant when  the  deposit  is  of  small 
amount,  unless  he  refuses  to  pay  it  into 
court  when  required;  but  where  the 
deposit  is  of  large  amount,  he  may 
properly  be  made  a  defendant,  unless 
he  has  paid  it  into  court  before  action 
brought.  Egmont  v.  Smith,  6  Ch.  Div. 
469. 
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court  will  proceed  to  a  decree  without  requiring  the  persons  to 
whom  the  interest  was  transferred  to  be  brought  in.*  In  the 
United  States  this  rule  has  been  extended  to  the  case  of  merely 
colorable  assignments  made  with  intent  to  defeat  the  jurisdic- 
tion of  the  federal  courts.* 

(3)  Persons  Consetiting  to  Decree  or  Disclaiming  Interest.  — 
Where  persons  who  may  be  interested  consent  to  the  decree 
sought,*  or  expressly  disclaim  all  interest  in  the  controversy,* 


1.  Pollard  V.  Collier,  8  Ohio  43; 
Shainwald  v.  Davids,  69  Fed.  Rep.  687. 

"  Where  a  mortgagee  who  has  a 
plain  redeemable  interest  makes  sev- 
eral conveyances  upon  trust,  in  order 
to  entangle  the  affair  and  to  render  it 
difficult  for  a  mortgagor  or  his  repre- 
sentatives to  redeem,  there  it  is  not 
necessary  that  the  plaintiff  should  trace 
out  all  the  persons  who  have  an  inter- 
est in  such  trust,  to  make  them  par- 
ties."    Vates  v.  Hambly,  2  Atk.  237. 

2.  Assignments  to  Befeat  Jurisdiction 
of  Federal  Coorts.  —  In  Shainwald  v. 
Davids,  69  Fed.  Rep.  687,  the  bill 
averred  that  the  assignment  was 
merely  colorable  and  was  made  with 
intent  to  defraud,  and  it  was  held  that 
a  suit  lo  establish  a  trust  in  the  funds 
fraudulently  assigned  might  be  main- 
tained without  the  presence  of  the  as- 
signee. The  court  said  (p.  700):  "  It 
may  be  conceded  that  if  there  were  no 
allegations  of  fraud  as  to  this  assign- 
ment, the  court  would  decline  to  pro- 
ceed without  the  presence  of  the 
assignee  of  these  policies,  and  would 
treat  such  assignee  as  an  indispensable 
party.  But  the  court  cannot,  at  this 
stage  of  the  proceedings,  ignore  the 
allegations  contained  in  the  bill.  For 
the  purposes  of  this  motion,  the  facts 
therein  set  forth  must  betaken  as  true. 
Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall. 
(U.  S.)  632.  The  best  criterion  as  to 
the  merit  of  the  allegations  in  the  bill 
is  to  consider  what  the  course  of  the 
court  probably  would  be,  assuming 
that  such  a  state  of  facts  as  is  alleged 
were  proved.  Would  the  court  permit 
itself  to  be  imposed  on  by  colorable 
and  fictitious  assignments?  Would  it 
allow  parties,  by  fraud  or  collusijn,  to 
deprive  it  of  its  jurisdiction,  to  the  det- 
riment of  its  own  citizens  seeking  to 
enforce  their  rights  in  their  own 
forum?  Would  it  suffer  itself  to  be 
ousted  of  its  jurisdiction  by  reason  of 
the  nonresidence  of  the  transferees,  to 
whom  the  transfer  had  been  fraudu- 
lently made  for  the  purpose  of  depriv- 


ing the  court  of  its  cognizance  over  the 
case,  the  real  title  remaining  all  the 
time  in  the  original  owner,  who  is  sub- 
ject to  the  jurisdiction  of  the  court? 
Unquestionably  not.  Union  Bank  v. 
Stafford,  12  How.  (U.  S.)  327;  New  Or- 
leans Canal,  etc.,  Co.  v.  Stafford,  12 
How.  (U.  S.)  343;  Ward  v.  Arredondo, 
I  Paine  (U.  S.)  410,  29  Fed.  Cas.  No. 
17,148;  Leather  Manufacturers'  Nat. 
Bank  v.  Cooper,  120  U.  S.  778;  Fost. 
Fed.  Pr.,  pp.  102,  103,  ^§  54,  59.  A 
court,  and  particularly  a  court  of 
equity,  will  look  through  the  mere  sur- 
face and  form  of  the  transaction,  and 
scrutinize  closely  the  merits  and  sub- 
stance." 

But  a  case  is  not  removable  because 
a  colorable  assignment  has  been  made 
to  give  a  state  court  exclusive  jurisdic- 
tion, the  fact  that  the  plaintiff  is  not 
the  real  party  in  interest  being  merely 
matter  of  defense.  Leather  Manufac- 
turers' Nat.  Bank  v.  Cooper,  120  \5 .  S. 
781,  citing  Provident  Sav.  L.  Assur. 
Soc.  V.  Ford,  114  U.  S.  f>'},<i,  followed  in 
Oakley  v.  Goodnow,  118  U.  S.  43.  See 
generally  article  Removal  of  Causes. 

3.  Consent  to  Decree,  —  Chicago,  etc., 
R.  Co.  v.  National  Elevator,  etc.,  Co., 
153  111.  70,  affirming  50  111.  App.  339; 
Hannas  v.  Hannas,  no  111.  53;  Edin- 
ger  V.  Heiser,  62  Mich.  59S;  Cooper  z/. 
Thomason,  30  Oregon  161;  Mechanics 
Bank  v.  Seton,  i  Pet.  (U.  S.)  299. 

A  mere  consent  of  a  person  not  a 
party  to  the  suit  to  be  bound  by  the 
decree  does  not  authorize  him  to  inter- 
fere in  the  suit.  Kelly  v.  Israel,  11 
Paige  (N.  Y.)  147. 

4.  Disclaimer.  —  Marsh  v.  Green,  79 
111.  385;  Johnson  v.  Rankin,  3  Bibb 
(Ky.)  86;  Matter  of  Bull,  45  Barb.  (N. 
Y.)  334;  Kilbourn  v.  Sunderland,  130 
U.  S.  505;  Vattier  v.  Hinde,  7  Pet.  (U. 
S.)  258.  But  see  Smithby  v.  Hinton,  i 
Vern.  31,  wherein  it  was  held  that  al- 
though an  executor  does  actually  re- 
lease his  interest,  he  must  be  made  a 
party  to  the  suit. 

Where  a  parly  not  within  the  juris- 


15  Encyc.  PI.  &  Pr.  —  40 
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Necessary  Parties^ 


they  are  not  necessary  parties,  unless  their  presence  is  required 
for  the  protection  of  other  parties  before  the  court,*  and  any  error 
in  omitting  them  originally  is  cured  by  a  subsequent  consent  or 
disclaimer.*  The  facts  must,  of  course,  be  called  to  the  attention 
of  the  court  by  allegation  in  the  bill  or  otherwise.^ 

(4)  Persons  Against  Whom  Rights  Are  Waived.  —  A  complainant 
may  sometimes  avoid  making  particular  persons  parties  to  the  bill 
by  waiving  all  claims  against  them,  but  this  cannot  be  done  to 
the  prejudice  of  the  rights  of  the  defendants  in  the  suit.* 

(5)  When  Personal  Representative  May  Be  Omitted.  —  Where  a 
personal  representative  would  have  such  an  interest  as  to  render 
him  a  necessary  party,  but  the  bill  alleges  that  no  administration 
has  been  had  and  no  representative  exists,*  or  that  the  repre- 
sentation is  in  contest  in  the  proper  tribunal,®  such  representative 
may  in  the  discretion  of  the  court  be  dispensed  with  as  a  party.'' 


diction  files  his  answer,  disclaiming  all 
interest,  the  bill  may  be  dismissed  as 
to  him  and  ccmtinued  as  to  the  others. 
Hinde  v.  Vattier,  12  Fed.  Cas.  No. 
6,512,  I  McLean  (U.  S.)  no. 

Where  the  testimony  of  persons  ap- 
parently interested  in  the  subject-mat- 
ter of  a  bill  is  taken  in  the  case,  and 
they  expressly  disclaim  all  interest, 
this  supersedes  the  necessity  of  their 
being  joined  as  parties.  McConnell  v. 
McConnell,  11  Vt.  290. 

1.  StQ  supra,  V.  3.  a.  Statement  of  Rule. 

2.  Hannas  v.  Hannas,  no  111.  53; 
Marsh  v.  Green,  79  111.  385;  Edinger  v. 
Heiser,  62  Mich.  598;  Matter  of  Bull, 
45  Barb.  (N.  Y.)  334;  Kilbourn  v.  Sun- 
derland. 130  U.  S.  505. 

In  Edinger  v.  Heiser,  62  Mich.  598, 
three  heirs  filed  a  bill  to  reach  a  trust 
fund  held  by  their  father,  and  a 
brother,  equally  interested  with  them, 
whose  whereabouts  were  unknown 
when  the  suit  was  begun,  and  who,  it 
afterwards  appeared,  was  not  within 
the  jurisdiction  of  the  court,  was  not 
made  a  party.  Before  the  decree  he 
examined  the  proceedings,  and  filed  a 
sworn  statement  in  the  case,  approving 
the  suit  and  consenting  to  a  decree 
substantially  as  thereafter  made.  It 
was  held  that  he  could  have  been 
made  a  party  by  amendment  on  the 
hearing  in  the  court  below,  and  such 
amendment  would  be  considered  as 
made  in  the  appellate  court,  in  the  in- 
terest of  justice  and  equity,  and  the  de- 
cree was  accordingly  sustained. 

3.  Cooper  v.  Thomason,  30  Oregon 
161;  Mechanics'  Bank  v.  Seton,  i  Pet. 
(U.  S.)  299.  See  in  general  article  Dis- 
claimers, vol.  6,  p.  721. 


4.  Dart  v.  Palmer,  i  Barb.  Ch.  (N. 
Y.)  92,  holding  that  it  cannot  be  done 
where  it  is  necessary  to  take  an  ac- 
count against  the  defendant  and  where 
he  has  a  right  to  have  other  persons 
who  are  interested  in  the  taking  of  the 
account  before  the  court  in  order  to 
save  the  necessity  of  a  future  litigation 
with  them.  See  also  Williams  v.  Wil- 
liams, 9  Mod.  299. 

5.  Vann  v.  Hargett,  2  Dev.  &  B.  Eq. 
(N.  Car.)  31;  D'Arnada  v.  Whitting- 
ham,  Mosely  84;  Story  Eq.  PI.,  §  94. 

6.  Carey  v.  Hoxey,  11  Ga,  645;  Vann 
V.  Hargett,  2  Dev.  &  B.  Eq.  (N.  Car.) 
31;  West  V.  Randall,  2  Mason  (U.  S.) 
192;  Plunket  V.  Penson,  2  Atk.  51;  At- 
kinson V.  Henshaw,  2  Ves.  &  B.  85. 

"A  bill  of  discovery  of  real  assets 
may  be  brought  against  an  heir,  in 
order  to  preserve  a  debt,  without  mak- 
ing an  administrator  of  the  personal 
estate  a  party,  where  you  suggest  that 
the  representation  is  contesting  in  the 
ecclesiastical  court,  and  there  a  plea  for 
want  of  parties  would  not  be  allowed." 
Plunket  V.  Penson,  2  Atk.  51. 

In  cases  where  the  parties  are  nu- 
merous, and  the  lepresentation  of  a 
deceased  party  is  suspended  by  litiga- 
tion, an  exception  is  made  and  the 
court  will  proceed  to  a  decree  if  it  can 
be  done  without  prejudice.  But  to 
make  the  pendency  of  litigation  touch- 
ing the  representation  of  a  deceased 
party  an  exception  to  the  rule,  the 
court  must  be  fully  advised  by  allega- 
tions in  the  bill,  or  by  proofs,  of  the 
nature  and  condition  of  the  litigation. 
Carey  v.  Hoxey,  11  Ga.  645. 

7.  Facts  Affecting  Discretion  of  Court. 
—  Whether  a  case  comes  within  any  of 
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In  such  a  case  the  court  will  retain  the  bill  notwithstanding  the 
want  of  parties,  and  will  proceed  to  a  decree  if  it  can  be  done 
without  prejudice,*  and  if  not,  then  it  will  postpone  the  cause 
until  the  proper  parties  can  be  made.* 

(6)  Persons  Unknown.  —  Where  the  persons  interested  are 
unknown  to  the  plaintiff  he  may  aver  that  fact  in  the  bill  and  ask 
discovery  of  such  persons,^  and  in  such  a  case  it  would  be  a  gross 
absurdity  to  require  them  to  be  made  parties  or  to  allow  an 
objection  for  want  of  them.* 

(7)  Persons  Legally  Represented — (a)  Doctrine  of  Eepresentation  — 
aa.  In  General,  —  Another  and  perhaps  the  most  important  of  all 
the  exceptions  to  the  general  rule  under  consideration  comprises 
the  group  of  cases  which  have  given  rise  to  what  is  known  as  the 
doctrine  of  representation.* 

Summary  Statement.  —  This  doctrine,  tersely  stated,  is  to  the  effect 
that  where  it  appears  that  a  particular  party,  though  not  before 
the  court  in  person,  is  so  far  represented  by  others  who  are  before 
the  court  that  his  interests  receive  actual  and  efficient  protection,, 
his  actual  joinder  may  be  dispensed  with,  and  the  decree  ma)'  be 
held  to  be  binding  upon  him.® 


the  exceptions  growing  out  of  the 
numerousness,  deaths  of  parties,  and 
litigation  touching  the  representation, 
is  for  the  chancellor  to  determine,  in 
the  exercise  of  a  sound  discretion  in 
view  of  the  circumstances  as  they 
arise.  Carey  v.  Hoxey,  11  Ga.  645, 
wherein  the  court  said:  "  Numbers 
cannot,  singly  considered,  take  a  case 
out  of  the  rule.  Yet  I  am  very  clear 
that  when  the  numerousness  is  exceed- 
ingly great,  and  the  deaths  so  frequent 
that  the  delays  incident  to  making  par- 
ties become  almost  interminable,  and 
obstruct  greatly  the  purposes  of  jus- 
tice, the  death  of  parties  alone  might 
justify  a  chancellor,  in  the  exercise  of 
a  sound  discretion,  in  proceeding  with 
the  cause  without  their  representatives 
being  brought  upon  the  record." 

1.  Carey  v.  Hoxey,  11  Ga.  645. 

2.  Story  Eq.  PL,  55  91. 

3.  West  V.  Randall,  2  Mason  (U.  S.) 
lg2;  Mandeville  v.  Riggs,  2  Pet. (U.  S.) 
482;  Willis  V.  Henderson,  5  111.  20; 
Davis  V.  Hoopes,  33  Miss.  173. 

In  Bowyer  i'.  Covert,  i  Vern.  95,  the 
defendant  demurred  for  want  of  proper 
parties,  one  of  the  executors  not  being 
made  a  party,  but  the  demurrer  was 
overruled  because  the  plaintiff  alleged 
in  his  bill  that  he  knew  not  who  was 
the  other  executor,  and  prayed  that  the 
defendant  might  discover  who  he  was 
and  where  he  lived. 


In  Heath  v.  Percival,  i  P.  Wms.  684, 
an  executor  in  trust  was  outlawed,  and 
the  witness  proved  that  he  had  inquired 
after  him  but  could  not  find  him,  which 
was  thought  to  be  a  full  answer  to  the 
objection  that  such  executor  was  not 
made  a  party. 

4.  Per  Baron  Alderson,  in  Fenn  z/. 
Craig,  3  Y.  &  Coll.  224,  cited  in  Story's^ 
Eq.  PI.,  §  92,  note. 

5.  Hale  v.  Hale,  146  111.  256;  Bouton 
V.  Brooklyn,  15  Barb.  (N.  Y.)  375. 

6.  Hale  v.  Hale,  146  111.  256;  Brown 
V.  Brown,  86  Tenn.  314. 

Meux  V.  Maltby,  2  Swanst.  281,  is  a 
leading  case  upon  the  doctrine  of  rep- 
resentation, and  after  a  review  of  ear- 
lier authorities  the  court  therein  said 
that  the  subject  was  no  longer  open  to 
argument. 

"  Instances  of  this  kind  are  scarcely 
to  be  quoted  as  exceptions  to  the  gen-  ^ 
eral  rule;  the  absent  party  appears  by 
his  representatives,  his  interest  is  pro- 
tected, his  claim  is  enforced."  Hale  v. 
Hale,  146  111.  258,  quoting  Calvert  or» 
Parties  19. 

Where  It  Appears  that  Numerous  Per- 
sons All  Stand  in  the  Same  Situation  and 
have  one  common  right  or  one  common 
inlerest,  the  operation  and  protectioa 
of  which  will  be  for  the  commoa 
benefit  of  all  and  cannot  be  to  the  in- 
jury of  any,  the  court  will  permit  a 
bill  to  be  filed  by  a  few,  on  behalf  ol 
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Sufficiency  of  Eepresentation.  —  In  every  case,  however,  there  must 
be  such  parties  before  the  court  as  fairly  to  represent  the  right 
and  to  insure  a  fair  trial  of  the  issues  in  behalf  of  all.*  Every 
class  of  interests  must  be  represented  by  persons  before  the  court 
with  similar  interests.* 

Complainants  and  Defendants.  —  The  doctrine  of  representation  is 
equally  applicable  both  to  complainants  and  defendants,*  and,  as 
will  be  seen  hereafter,  one  or  more  persons  will  sometimes  be  per- 
mitted to  sue  or  defend  for  himself  or  themselves  and  all  other 
persons  similarly  interested.* 

Utmost  Fairness  and  Good  Faith  Demanded.  —  Where  parties,  any  one  of 
whom  would  have  a  right  to  come  in  by  petition  and  be  made  a 
party,  if  necessary  to  protect  his  interests,  are  allowed  to  be  dis- 
pensed with  on  account  of  their  number,  the  parties  of  record 
ought  to  proceed  with  the  utmost  fairness  and  good  faith,  and 


themselves  and  all  others,  or  against  a 
few,  and  yet  bind  the  rights  and  inter- 
ests of  all  others.  Hale  v.  Hale,  146 
111.  256. 

Legal  Owner  as  Bepresentative  of 
Sight.  —  While  it  is  a  general  rule  in 
equity  that  all  persons  having  distinct 
interests  must  be  brought  into  court, 
where  the  interest  of  one  is  involved 
in  that  of  another,  and  the  latter  pos- 
sesses the  legal  right,  so  that  the  inter- 
est may  be  asserted  in  his  name,  it  is 
not  always  necessary  to  bring  both  be- 
fore the  court.  Hopkirk  v.  Page,  12 
Fed.  Cas.  No.  6,697,  2  Brock.  (U.  S.) 
20.  See  also  U.  S.  Life  Ins.  Co.  z/.Os- 
"wego  Canal  Co.,  57  Hun  (N.  Y.)  204, 
25  Abb.  N.  Cas.  (N.  Y.)  307,  wherein 
the  defendant,  having  the  title  to  and 
control  of  the  canal  as  a  whole,  was 
held  to  represent  lessees  of  water 
rights  in  Ihe  canal,  in  a  trial  as  to  the 
control  thereof. 

1.  Smith  V.  Williams,  116  Mass.  512; 
Stevenson  v.  Austin,  3  Met.  (Mass.) 
480;  Wiser  v.  Blachly,  i  Johns.  Ch.  (N. 
Y.)438;  McArthur  v.  Scott,  113  U.  S. 
340;    Adair  v.  New  River  Co.,  11  Ves. 

ijr.  429;  Cockburn  v.  Thompson,  r6 
Ves.  Jr.  321;  Cullen  v.  Queensberry,  15 
"Ves.  Jr.  14,  note  a. 

2.  Hills  V.  Putnam,  153  Mass.  123. 
See  also  infra,  V.  3.  c.  (7)  {a)  cc.  Simi- 
larity of  Interests  Between  Representative 
and  Persons  Represented. 

Persons  cannot  as  a  part  of  a  class 
represent  the  whole  when  it  may  turn 
out  by  the  happening  of  a  contingency 
upon  which  their  interests  depend  that 
they  are  not  of  the  class  and  have  no 
interest  whatever.  Williams  v.  Has- 
fiell,  74  N.  Car.  436. 


3.  California.  —  Hutchinson  v.  Burr, 
12  Cal.  103;  Patterson  v.  Yuba  County, 
12  Cal.  105. 

Georgia. — Carey  v.  Hoxey,  11  Ga.  645. 

Illinois.  —  Hale  v.  Hale,  146  111,  256; 
Martin  v.  Dryden,  6  111.  187. 

Kentucky.  —  Hendrix  v.  Money,  1 
Bush  (Ky.)  306. 

Massachusetts.  —  Stevenson  v.  Aus- 
tin, 3  Met.  (Mass.)  481. 

Mississippi.  —  McPike  v.  Wells,  54 
Miss.  136. 

Ne'iu  Jersey.  —  Swallow  v.  Swallow, 
27  N.  J.  Eq.  278. 

N'civ  York.  —  Davis  v.  New  York, 
14  N.  Y.  527;  Bouion  v.  Brooklyn,  15 
Barb.  (N.  Y.)  375;  Wiser  v.  Blachly,  i 
Johns.  Ch.  (N.  Y.)  438. 

Vermont.  —  Stimson  v.  Lewis,  36 
Vt.  91. 

United  States.  —  Campbell  v.  Texas, 
etc.,  R.  Co.,  4  Fed.  Cas.  No.  2,366,  i 
Woods  (U.  S.)  368;  Smith  v.  Sworm- 
stedt,  16  How.  (U.  S.)  302;  Howth  v. 
Owens,  29  Fed.  Rep.  724;  West  v. 
Randall.  2  Mason  (U.  S.)  181. 

England.  —  Meux  v.  Maltby,  2 
Swanst.  2S4. 

But  see  Corning  v.  Baxter,  6  Paige 
(N.  Y. )  178,  wherein  it  was  held  under 
2  Rev.  Stat.,  ^§  126,  128,  that  no  decree 
can  be  had  against  an  absent  defend- 
ant who  has  not  been  personally  served 
with  process,  and  has  not  appeared  in 
the  cause,  except  upon  the  report  of  a 
master  as  to  the  truth  of  the  allega- 
tions in  the  bill,  even  though  other 
defendants  having  a  common  interest 
with  the  absentees  appear  and  contest 
the  suit. 

4.  See  infra,  V.  3.  c.  (7)  {b)  When  Doc- 
trine Is  Applicable. 
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should  not  resort  to  anything  like  sharp  practice  in  procuring  a. 
final  decree  which  is  to  be  binding  on  all.* 

The  Modern  Codes  and  Practice  Acts  have  very  generally  adopted  the 
equitable  principle  of  parties  by  representation.* 

bb.  Necessity  the  Reason  and  Limit  of  Exception.  —  Like  most  of 
the  other  exceptions  to  the  general  rule,  the  doctrine  of  virtual 
representation  rests  upon  considerations  of  necessity  and  para- 
mount convenience,  and  was  adopted  to  prevent  a  failure  of 
justice.'  Its  application  lies  more  or  less  in  the  sound  discretion 
of  the  court,"*  and  the  omission  of  parties  will  not  readily  be  per- 
mitted upon  this  ground  where  no  reason  exists  for  not  making 
them  parties  in  their  own  proper  person.* 

cc.  Similarity  of  Intfrests  Between  Representative  and  Persons  Rep- 
resented. —  To  authorize  one  to  sue  or  defend  on  behalf  of  him- 


1.  Capipbell  V.  Texas,  etc.,  F.  Co., 
4  Fed.  Cas.  No.  2,366,  i  Woods  (U.  S.) 
368,  wherein  the  court  said  that  any 
deviation  from  this  requirement  would 
be  a  proper  ground  to  be  considered  on 
the  question  of  opening  or  setting  aside 
the  decree  at  the  instance  of  such 
an  omitted  party,  and  that  the  court 
would  not  tolerate  any  conduct  of  the 
complainants  calculated  to  lull  such 
parties  into  security  and  induce  them 
to  remit  any  degree  of  watchfulness  in 
regard  to  their  interest  which  they 
would  otherwise  have  exerted. 

2.  The  Code  and  Equity  Bnles  Being 
the  Same  in  this  respect,  the  one  being 
taken  from  the  other,  decisions  under 
either  system  are  in  point  upon  a 
similar  question  arising  under  the 
other  system.  Accordingly  this  section 
should  be  studied  in  connection  with 
the  section  on  parties  by  representa- 
tion under  the  code;  see  infra,  VI.  i.  c. 
and  VI.  2.  b.  Parties  by  Representation. 

3.  Hale  v.  Hale,  146' 111.  258;  Steven- 
son V.  Austin,  3  Met.  (Mass.)  480;  Cas- 
sidy  V.  Shimmin,  122  Mass.  406;  Mc- 
Pike  V.  Wells,  54  Miss.  145;  Bouton  v. 
Brooklyn,  15  Barb.  (N.  Y.)  375;  Brown 
V.  Brown,  86  Tenn.  314;  West  v.  Ran- 
dall, 2  Mason  (U.  S.)  192;  McArihur  v. 
Scott,  113  U.  S.  340;  Elmendorf  r. 
Taylor,  10  Wheat.  (U.  S.)  152;  Mozley 
V.  Alston,  I  Phil.  798;  Meux  v.  Maltby, 
2  S  wanst.  281. 

4.  Cassidy  v.  Shimmin,  122  Mass. 
409;  Stevenson  v.  Austin,  3  Met. 
(Mass.)  474;  Smith  v.  Williams,  116 
Mass.  512;  Wiser  v.  Blachly,  i  Johns. 
Ch.  (N.  Y.)  438;  Harvey  v.  Harvey,  4 
Beav.  215,  5  Beav.  134.  See  also  supra, 
V.  I.  y.  Rule  One  of  Convenience  Only. 

In  Smith  v.  Williams,  116  Mass.  512, 
the  bill  was  filed  in  Massachusetts,  and 


it  appeared  upon  the  face  of  the  bill 
that  the  names  and  residences  of  all 
the  parties  in  interest  were  known  to 
the  plaintiff;  that  the  owners  of  more 
than  one-fourth  of  the  fund  involved 
resided  in  Massachusetts,  and  of  more 
than  three-eighths  in  other  parts  of  New 
England;  and  that  the  complainant's 
own  share  was  only  one  sixty-fourth 
part,  and  less  than  ten  dollars  in  value. 
The  court  sustained  a  demurrer  for 
want  of  proper  parties,  holding  that 
while  the  matter  was  largely  within 
the  discretion  of  the  court,  upon  such 
a  state  of  facts  as  was  alleged  in  the 
bill  it  would  be  unjust  to  try  the  merits 
of  the  case  or  to  express  an  opinion 
upon  the  main  question  involved  with- 
out giving  any  of  the  other  parties  an 
opportunity  to  be  heard,  and  that  it 
would  be  inconsistent  with  the  settled 
practice  of  a  court  ot  chancery,  and  the 
rights  of  suitors  whose  causes  were 
more  worthy  of  its  attention,  to  enter- 
tain a  claim  so  trifling  in  amount. 
Citing  Story  Eq.  PI.,  §§  500,  502;  Cum- 
mings  V.  Barrett,  10  Cash.  (Mass.)  186. 

5.  McPike  v.  Wells,  54  Miss.  146; 
Nashville,  etc.,  R.  Co.  v.  Orr,  18  Wall. 
(U.  S.)  471;  Hoe  V.  Wilson,  9  Wall. 
(U.  S.)  501,  wherein  it  was  held  that  it 
is  not  enough  that  those  who  bring  the 
suit  profess  to  file  the  bill  "  for  them- 
selves and  the  other  heirs  at  law," 
where  these  last  are  known  and  not 
numerous,  and  that  the  court  would 
reverse  and  remand  a  case  thus  defect- 
ive as  to  parlies  although  the  defect 
had  not  been  made  a  point  at  the  bar 
below. 

Where  Parties  Are  Unknown  they  may 
sometimes  be  represented  by  others 
having  a  common  interest.  Brown  Vi. 
Brown,  86  Tenn.  314. 
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\self  and  others  not  named  as  parties,  it  is  necessary  that  the  party 
•on  the  record  and  the  persons  represented  shall  have  a  common, 
or  at  least  a  similar,  interest  in  the  subject-matter  of  the  litiga- 
tion.* A  party  cannot  stand  as  a  representative  of  others  to  whom 
Jhis  own  interests  are  hostile  and  adverse.* 

Belief  Sought  to  Be  Beneficial  to  All.  —  In  order  to  enable  a  plaintiff  to 
-sue  on  behalf  of  himself  and  others  who  stand  in  the  same  relation 
with  him  to  the  subject  of  the  suit,  it  is  generally  necessary  that 
it  should  appear  that  the  relief  sought  by  him  is  beneficial  to 
those  whom  he  undertakes  to  help  ;  *  and  where  it  does  not  appear 
that  all  the  persons  intended  to  be  represented  are  necessarily 
interested  in  obtaining  the  relief  sought,  such  .a  suit  cannot  be 
maintained.* 


1.  District  of  Columbia.  —  Harkness 
■V.  District  of  Columbia,  i  MacArthur 
(D.  C.)  121. 

Georgia.  —  Carey   v.    Hoxey,    ii   Ga. 

-645- 

Illinois.  —  Hale  v.  Hale,  146  111.  256. 

Kentucky.  —  Hendrix  v.  Money,  i 
Bush  (Ky.)  306. 

Massachusetts.  —  Libby  v.  Norris,  142 
Mass.  246;  Hills  v.  Putnam,  152  Mass. 
123. 

Michigan.  —  Edinger  v.  Heiser,  62 
Mich.  611. 

Mississippi.  —  McPike  v.  Wells,  54 
Miss.  136. 

New  York.  —  Davis  v.  New  York,  14 
N.  Y.  527;  Corning  v.  Baxter,  6  Paige 
(N.  Y.)  178;  Gray  v.  Schenck,  4  N.  Y. 
460. 

Oregon.  —  Liggett  v.  Ladd,  17  Ore- 
gon 89. 

Vermont.  —  Stimson  v.  Lewis,  36 
Vt.  91. 

United  States.  —  West  v.  Randall,  2 
Mason  (U.  S.)  192;  Smith  v.  Sworm- 
stedt,  16  How.  (U.  S.)  288. 

There  Must  Be  a  Common  Interest  or  a 
Common  Bight  which  the  bill  seeks  to 
establish  or  enforce.  Smith  v.  Sworm- 
•stedt,  16  How.  (U.  S.)  302. 

Under  a  code  provision  substantially 
adopting  the  equity  rules  as  to  repre- 
sentative suits,  it  has  been  held  that 
one  may  sue  or  defend  for  many  per- 
sons only  in  cases  where  they  are  so 
■ainited  in  interest  with  the  person  who 
'trings  the  action  or  defends  against  it 
AS  to  make  them  necessary  parties. 
■Carey  v.  Brown,  58  Cal.  180,  wherein 
it  was  held  that  the  mere  fact  that  the 
•defendants  claim  an  interest  in  a  large 
(tract  of  land,  including  the  land  of 
tplaintiff,  which  claim  if  valid  would  be 
equally  binding  as  to  the  land  of  many 
others,  does  not  constitute  a  question 


of  such  common  or  general  interest  as 
will  enable  one  to  maintain  a  bill  to 
quiet  title  for  the  benefit  of  all.  See 
also  Fleming  v.  Mershon,  36  Iowa  413, 
wherein  it  was  held  that  where  a  sepa- 
rate suit  is  maintainable  by  different 
persons,  and  the  nonjoinder  of  one 
cannot  be  set  up  as  a  reason  why 
another  should  not  be  allowed  to  main- 
tain the  action  for  himself,  the  case  is 
not  one  in  which  a  plaintiff  will  be  per- 
mitted to  sue  in  behalf  of  himself  and 
all  others. 

"  All  Persons  Having  Distinct  Interests 
must  undoubtedly  be  brought  into 
court."  Hopkirk  v.  Page,  12  Fed. 
Cas.  No.  6,697,  2  Brock.  (U.  S.)  20. 

In  Hallett  v.  Hallett,  2  Paige  (N.  Y.) 
15,  it  was  held  that  one  of  several 
legatees,  all  of  whose  legacies  were 
charged  upon  real  estate,  could  not  file 
a  bill  in  behalf  of  himself  and  the  other 
legatees,  but  that  all  must  be  made 
parties  in  their  own  persons. 

2.  Walker  v.  Devereaux,  4  Paige  (N. 
Y.)247;  Carlisle  z/.  South  Eastern  R. 
Co.,  I  Macn.  &  G.  689. 

All  Beneficiaries  Adversely  Interested 
to  the  plaintiffs  are  necessary  parties 
defendant  in  a  suit  by  a  part  of  the 
beneficiaries  to  set  aside  a  trust  deed 
giving  preference  to  creditors  in  the 
order  named  in  it.  Those  having  pri- 
ority over  the  plaintiffs  are  adversely 
interested  and  cannot  be  represented 
by  them  in  such  suit.  Hudson  v. 
Eisenmayer,  79  Tex.  401. 

3.  Carlisle  v.  South- Eastern  R.  Co., 
I  Macn.  &  G.  698. 

4.  Carlisle  v.  South-Eastern  R.  Co., 
I  Macn.  &  G.  698. 

In  Mozley  v.  Alston,  i  Phil.  798,  the 
lord  chancellor  said:  "  Where  the 
grievance  complained  of  is  common  to 
a  body  of  persons  too  numerous  to  be 
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dd.  Averments  in  Bill  as  to  Representative  Character  of  Suit.  — 
"Where  a  suit  is  brought  by  or  against  a  few  persons  in  a  repre- 
sentative capacity,  that  fact  must  be  alleged  of  record,*  so  as  to 
present  to  the  court  the  question  whether  sufficient  parties  are 
before  the  court  properly  to  represent  the  rights  of  all,*  and  in 


all  made  parties,  the  court  has  per- 
mitted one  or  more  of  them  to  sue  on 
behalf  of  all,  subject,  however,  to  this 
restriction,  that  the  relief  which  is 
prayed  must  be  one  in  which  the  par- 
ties whom  the  plaintiff  professes  to 
represent  have  all  of  them  an  interest 
identical  with  his  own;  for  if  what  is 
asked  may  by  possibility  be  injurious 
to  any  of  them,  those  parties  must  be 
made  defendants,  because  each  and 
€very  of  them  may  have  a  case  to 
make,  adverse  to  the  interest  of  the 
party  suing.  Taylor  v.  Salmon,  4  Myl. 
&  C.  134;  Wall  worth  v.  Holt,  4  Myl.  & 
C.  619.  If,  indeed,  they  are  so  numer- 
ous that  it  is  impossible  to  make  them 
all  defendants,  that  is  a  state  of  things 
for  which  no  remedy  has  yet  been  pro- 
vided." This  case  was  commented 
upon  in  Carlisle  v.  South-Eastern  R. 
Co.,  I  Macn.  &  G.  698,  and  it  was  said 
that  in  Richardson  v.  Larpent,  2  Y.  & 
Coll.  Ch.  507,  and  Evans  v.  Stokes,  i 
Keen  24,  the  difficulty  appeared  but 
the  objection  prevailed.  The  lord 
■chancellor  added  that  many  cases  oc- 
curred in  which  this  difficulty  must 
lead  to  a  failure  of  justice,  and  that  it 
was  much  to  be  wished  that  some  rem- 
edy could  be  suggested  for  it. 

1.  Illinois.  —  Whitney  v.  Mayo,  15  111. 

255- 

Indiana.  —  Covington  v.  Nelson,  35 
Ind.  532. 

Maryland.  —  Levy  v.  Taylor,  24  Md. 
282. 

Massachusetts.  —  Libby  v.  Norris,  142 
Mass.  246. 

Michigan.  —  Westcott  v.  Minnesota 
Min.  Co.,  23  Mich,  145. 

New  York.  —  Champlin  v.  Champlin, 
4  Edw.  Ch.  (N.  Y.)  228;  Cox  v.  Piatt,  32 
Barb.  (N.  Y.)  126,  19  How.  Pr.  (N.  Y.) 
121 ;  Robinson  v.  Smith,  3  Paige  (N.  Y.) 
222;  Cunningham  v.  Pell,  5  Paige 
(N.  Y.)  607 ;  Egberts  ^-.Wood,  3  Paige(N. 
Y.)  517;  Mitchell  v.  Lenox,  2  Paige  (N. 
Y.)  280;  Wood  V.  Draper,  24  Barb. 
<N.  Y.)  187. 

Tennessee. — Brown  v.  Brown,  86 
Tenn.  277. 

United  States.  —  McArthui'  v.  Scott, 
113  U.  S.  340;  Campbell  v.  Texas,  etc., 
R.  Co.,  4  Fed.  Gas.  No,  2,366,  i  Woods 


(U.  S.)  368;  West  V.  Randall,  2  Mason 
(U.  S.)  192. 

England.  —  Lanchester  p.  Thompson, 
5  Madd.  4;  Mozley  v.  Alston,  i  Phil. 
799;  Baldwin  v.  Lawrence,  2  Sim.  &  S. 
18 ;  Douglas  v.  Horsfall,  2  Sim,  &  S.  184; 
Long  V.  Yonge,  2  Sim.  385;  Macbride 
V.  Lindsay,  9  Hare  574, 

Under  the  Code  the  rules  are  the  same. 
See  injra,  VI.  i.  c.  and  VI.  2.  b.  Parties 
by  Representation. 

The  Usual  Averment  in  the  case  of  a 
bill  filed  by  a  few  is  to  the  effect  that 
the  bill  is  brought  not  only  for  the 
benefit  of  the  complainant  but  also  for 
the  benefit  of  all  others  similarly  inter- 
ested who  may  elect  to  come  in  and 
contribute  to  the  costs  and  expenses  of 
the  suit.  See  for  example  Carey  v. 
Brown,  58  Cal.  )8o;  Levy  v.  Taylor,  24 
Md.  282;  Cox  V.  Piatt,  32  Barb.  (N.  Y.) 
126,  19  How.  Pr,  (N,  Y.)  121;  Camp- 
bell V.  Texas,  etc.,  R.  Co.,  4  Fed.  Cas, 
No.  2,366,  I  Woods  (U.  S.)  368;  Stevens 
V.  Brooks,  22  Wis.  695,  wherein  it  was 
held  that  only  those  persons  who  have 
assented  to  the  proceedings  and  come 
in  under  the  decree  are  bound  to  bear 
their  proportion  of  the  expenses  of  the 
litigation.  See  also  generally  the 
cases  cited  throughout  this  section. 

An  Amendment  May  Be  Allowed  to  the 
bill  in  order  to  cure  a  defect  in  this  re- 
gard. Redmond  v.  Hoge,  3  Hun  (N, 
Y.)  174;  Mozley  v.  Alston,  i  Phil.  799. 
Such  an  amendment  may  be  made  at 
the  hearing.  Richmond  v.  Irons,  121 
U.  S.  51;  Williams  v.  Jackson  County 
Patrons  of  Husbandry,  23  Mo,  App. 
132. 

2.  McArthur  v.  Scott,  113  U.  S.  340 
\citing  Lanchester  v.  Thompson,  5 
Madd.  4;  Calvert  on  Parties  44,  169]. 

Beason  for  Bnle.  —  "The  rule  is 
founded  in  inherent  justice,  and  could 
stand  by  its  own  strength,  even  if  it 
were  unsupported  by  the  eminent  au- 
thority which  has  been  adduced  in  its 
behalf.  It  is  without  doubt  highly  im- 
portant that  the  court,  by  proper  plead- 
ings, should  be  apprised  of  the  fact 
that  the  party  named  as  defendant 
does  not  appear  in  the  record  in  his 
own  right  merely,  but,  by  construction 
of  law,  representing  in  his  own  person 
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the  absence  of  such  an  averment  the  rights  of  the  other  members 
of  the  class  sought  to  be  represented  will  not  be  affected  by  the 
proceedings.^ 

Framing  Bill  So  All  May  Come  In.  —  In  Other  words,  the  bill  must  be 
so  framed  as  to  allow  all  the  absent  parties  in  interest  to  come  in 
under  the  decree,  and  where  it  does  not  purport  to  be  filed  by  the 
complainant  for  himself  and  on  behalf  of  all  others  having  similar 
interests,  it  will  be  defective  for  want  of  parties  unless  the 
requirement  of  the  general  rule  as  to  bringing  in  all  persons 
interested  is  complied  with,*  and  the  defect  may  be  raised  by 
demurrer  or  plea.* 


the  rights  and  interests  of  others. 
Being  so  informed,  the  court  has  im- 
posed upon  it  a  duty,  especially  in  the 
supervision  of  agreements  and  compo- 
sitions during  the  trial,  as  well  as  other 
points  looking  to  a  fair  presentation  of 
the  case,  similar  to  the  duties  imposed 
where  the  rights  of  infants  are  in- 
volved. And  for  a  stronger  reason 
must  this  be  true  when  the  fact  is  con- 
sidered that  it  is  always  in  the  power 
of  one  about  to  file  such  a  bill  to 
select  such  representatives  as  he  may 
desire.  And  if  bills  may  be  so  filed, 
ostensibly  against  one  or  a  few  persons 
only,  without  notice  being  brought  to 
the  court  that  they  are  sued  as  repre- 
sentatives of  a  class,  and  afterwards 
the  complainant  be  allowed  to  claim 
that  the  whole  class  is  bound,  the 
most  disastrous  consequences  might 
well  happen  to  the  estates  of  innocent 
persons,  which  the  courts  would  be 
equally  powerless  to  prevent  or  re- 
dress." Brown  v.  Brown,  86  Tenn, 
316. 

1,  Brown  v.  Brown,  86  Tenn.  277, 
distinguishing  McCaleb  v.  Crichfield,  5 
Heisk.  (Tenn.)  288.  See  also  infra, 
ff.  Status  as  Parties  of  Persons  Repre- 
sented. 

2.  Whitney  v.  Mayo,  15  111.  256; 
Mitchell  V.  Lenox,  2  Paige  (N.  Y.)  280; 
Egberts  v.  Wood,  3  Paige  (N.  Y.)  517; 
Champlin  v.  Champlin,  4  Edw.  Ch.  (N. 
Y.)  228;  Cox  V.  Piatt,  32  Barb.  (N.  Y.) 
126,  19  How.  Pr.  (N.  Y.)  121. 

In  Whitney  v.  Mayo,  15  111.  252,  it 
was  held  that  the  case  fell  within  the 
exception  to  the  general  rule  because 
the  parties  interested  were  very  nu- 
merous and  some  of  them  were  un- 
known, but  that  the  bill  was  not  framed 
so  as  to  bring  the  case  within  the  ex- 
ception. "  It  should  have  been  filed 
for  and  on  behalf  of  all  the  other  com- 
municant members,  or  some  grounds 


shown  why  they  could  not  be  made 
complainants  in  this  way." 

There  is  no  instance  of  a  bill  by 
three  or  four  to  have  an  account  of  an 
estate,  v;ithout  saying  that  they  bring 
it  in  behalf  of  themselves  and  the  rest 
of  the  creditors.  West  v.  Randall,  2 
Mason  (U.  S.)  192. 

All  Having  Interest,  Althongh  Bemote, 
must  be  joined,  or  the  bill  must  be 
framed  to  give  them  opportunity  to 
come  in,  Champlin  v.  Champlin,  4 
Edw.  Ch.  (N.  Y.)  228. 

In  Kelly  v.  Baltimore,  53  Md.  134,  it 
was  held  that  a  bill  filed  by  two  per- 
sons in  their  own  right  and  as  taxpay^- 
ers  of  a  city,  without  making  their 
fellow  citizens  parties  and  without  an 
averment  that  it  was  filed  in  behalf 
of  themselves  and  others  who  might 
come  in  and  contribute  to  the  expenses 
of  the  suit,  was,  strictly  speaking,  a 
private  bill. 

3.  Raising  Objection.  —  In  Mozley  v. 
Alston,  I  Phil.  799,  it  was  held  that  a 
bill  filed  by  one  or  two  shareholders  of 
a  corporation  individually  and  not  on 
behalf  of  themselves  and  others  was 
fatally  defective  on  demurrer,  but  that 
the  defect  could  be  corrected  by  amend- 
ment. In  Douglas  v.  Horsfall,  2  Sim. 
&  S.  184,  a  demurrer  was  sustained  for 
this  defect.  In  Baldwin  v.  Lawrence, 
2  Sim.  &  S.  18,  the  bill  was  dismissed 
for  this  cause. 

"  If  the  bill  purports  to  be  not 
merely  in  behalf  of  the  plaintiffs,  but 
of  all  others  interested,  the  plea  of  the 
want  of  parties  will  be  repelled,  and 
the  court  will  proceed  to  a  decree." 
West  V.  Randall,  2  Mason  (U.  S.)  193. 

Waiver  of  Defect  by  Failnre  to  Object. 
—  In  Hiscock  v.  Lacy,  9  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  57S,  it  was  held  that 
the  objection  that  an  action  by  a  stock- 
holder was  brought  in  his  own  behalf 
only,  and  not  also  in  behalf  of  all  other 
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Facts  Justifying  Omission  of  Parties.  —  In  addition  to  averring  the  fact 
that  the  suit  is  brought  in  a  representative  capacity,  the  facts 
authorizing  the  bringing  of  such  a  suit,  that  is  to  say,  the  facts 
justifying  the  omission  of  parties  who  diXQ  prima  facie  necessary,* 
and  the  facts  authorizing  such  omitted  persons  to  participate  in 
the  action  must  also  be  alleged.* 

ee.  Death  or  Disability  of  One  Representative  Party.  —  In  a  repre- 
sentative suit  by  a  few  on  behalf  of  many,  the  death,  disability, 
or  want  of  interest  of  part  of  the  record  complainants  is  imma- 
terial, and  they  may  be  disregarded  as  unnecessary  parties.** 

//".  Status  as  Parties  of  Persons  Represented.  —  The  persons  on 
whose  behalf  the  actual  parties  to  a  representative  suit  act  are 


stockholders  who  might  elect  to  come 
in,  was  waived  if  not  raised  either  by 
demurrer  or  answer.  Citing  Code  Civ. 
Pro.  N.  Y.,  §§  488,  498.  499;  Tremper 
V.  Conklin,  44  Barb.  (N.  Y.)  456,  44  N. 
Y.  58;  Merritt  v.  Walsh,  32  N.  Y.  685. 

1.  Whitney  v.  Mayo,  15  III.  255. 

Laying  Foundation  for  Omission  of  Par- 
ties. —  To  dispense  with  parties  a 
foundation  must  be  laid  by  allegations 
in  the  bill.  Hallett  v.  Hallett.  2  Paige 
(N.  Y.)  15. 

"  In  all  cases  governed  by  the  ex- 
ception, it  seems  proper  to  allege  in  the 
bill,  unless  it  is  otherwise  apparent 
upon  its  face,  that  the  parties  are  too 
numerous  to  make  it  practicable,  even 
if  known,  to  prosecute  the  suit  if  all 
are  made  parties."  Story's  Eq.  PL, 
§  95.  See  also  Manning  v.  Klein,  i 
Pa.  Dist.  Rep.  278. 

Sufficiency  of  Averments.  —  In  a  bill 
involving  the  rights  and  interests  of  a 
corporation  and  its  stockholders  it  is 
essential  that  all  persons  in  interest  be 
made  parties,  or  that  some  satisfactory 
reason  for  not  making  them  parties 
should  be  set  forth.  Such  bill  should 
show  who  are  the  present  owners  of 
shares  in  the  corporation,  or  it  should 
set  forth  the  efforts  made  to  discover 
them,  and  should  contain  the  proper 
averments  that  the  bill  is  filed  on  their 
behalf  as  well  as  on  behalf  of  the  com- 
plainants named.  The  mere  fact  that 
a  person  who  is  a  proper  party  com- 
plainant is  a  nonresident  of  the  state  is 
no  sufficient  reason  for  his  not  being 
joined  in  the  suit;  nor  is  the  failure  to 
join  the  heirs  of  a  deceased  party  in  in- 
terest excused  by  the  mere  averment 
that  the  party  died  in  another  state, 
and  that  since  his  death  diligent  in- 
quiry has  been  instituted  and  failed  to 
ascertain  who  and  where  his  heirs  are. 


but  they  are  all  nonresidents  of  the 
state.  Such  averments  are  too  general 
and  vague.  Weslcott  v.  Minnesota 
Min.  Co.,  23  Mich.  145. 

See  also  Whitney  v.  Mayo,  15  111.  252, 
wherein  the  only  averments  in  relation 
to  the  other  communicant  members  of 
the  congregation  and  church  interested 
in  the  question  involved  were  "  that  the 
persons  who  contributed,  and  by  whose 
charity  the  same  was  done,  are  too 
numerous  to  be  parties  to  this  bill, 
amounting  in  number  to  several  hun- 
dred and  many  of  whom  are  unknown 
to  your  orators."  This  was  held  to  be 
insufficient  to  present  a  case  for  dis- 
pensing with  the*  other  communicant 
members  of  the  congregation. 

2.  Averments  as  to  Interests  of  Persons 
Bepresented.  —  If  the  plaintiff  attempts 
to  sue  in  behalf  of  others  as  well  as 
himself,  and  does  not  allege  the  facts 
necessary  to  entitle  them  to  participate 
in  the  action,  his  allegations  in  this  be- 
half are  redundant,  and  may,  on  mo- 
tion, be  stricken  out,  or  their  insuffi- 
ciency may  constitute  a  good  ground  of 
objection  to  any  participation  in  the  ac- 
tion by  such  third  parties;  but  the 
complaint,  if  otherwise  sufficient,  is 
not  open  to  demurrer  on  this  aocount. 
Carey  v.  Brown,  58  Cal.  180.  This 
case  was  decided  under  a  statute  sub- 
stantially enacting  the  equitable  prin- 
ciples as  to  representative  suits. 

3.  Lilly  V.  Tobbein,  103  Mo.  477, 
wherein  it  was  held,  in  a  suit  by  a  few 
members  of  a  voluntary  association, 
for  the  benefit  of  all  the  members,  that 
it  was  matter  of  no  consequence  that 
some  of  the  other  named  plaintiffs  had 
died  or  ceased  to  be  members  of  the 
association,  or  were  minors  or  married 
women,  as  they  might  be  disregarded 
as  unnecessary  parties. 
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regarded  as  quasi  parties,*  and  for  many  purposes  they  have  the 
rights  of  actual  parties.  Thus,  if  the  nominal  complainant 
neglects  to  proceed,  or  the  suit  becomes  abated,  any  member  of 
the  class  for  whom  the  complainant  was  acting  may  have  leave 
to  prosecute.* 

Intervening  and  Becoming  Actual  Parties.  —  The  parties  who  are  not 
named  may  intervene  and  make  themselves  actual  parties  when 
necessary  for  the  protection  of  their  interests,^  so  long  as  the 
proceedings  are  in  fieri  and  are  not  definitely  closed  by  the  course 
and  practice  of  the  court.* 

Intervening  to  Oppose  Suit.  —  But  it  seems  that  the  persons  on  Avhose 
behalf  a  representative  suit  is  brought  cannot  intervene  to  set 
aside  the  proceedings  or  to  interpose  obstacles  to  the  progress  of 
the  suit  except  in  case  of  fraud  and  collusion.* 


1.  Quasi  Parties.  —  Whitney  v.  Mayo, 
15  111.  256;  Matter  of  City  Bank,  10 
Paige  (N.  Y.)  378;  Campbell  v.  Texas, 
etc.,  R.  Co.,  4  Fed.  Cas.  No.  2,366,  i 
Woods  (U.  S.)  368;  Coann  v.  Atlanta 
Cotton  Factory  Co.,  14  Fed.  Rep.  8; 
Brown  z\  Brown,  86  Tenn.  313. 

"  While  the  unnamed  members  are 
not  parties  by  particular  designation. 
yet  they  are  in  substance  and  legal 
effect  parties  by  substitution  and  rep- 
resentation of  their  legal  vicariate." 
Brown  v.  Brown,  86  Tenn.  313. 

In  Houston  Cemetery  Co.  v.  Drew, 
13  Tex.  Civ.  App.  536,  it  was  held  that 
in  the  case  of  a  bill  filed  for  the  benefit 
of  the  complainant  and  all  others  hav- 
ing similar  interests,  the  latter  class 
of  persons  are  not  parties  in  such  a 
sense  as  to  disqualify  a  judge  who  is 
so  situated  to  try  the  suit. 

2.  Matter  of  City  Bank,  10  Paige  (N. 
Y.)378. 

If  the  complainants  do  not  proceed 
with  due  diligence  under  a  general  de- 
cree for  an  account,  any  person  coming 
in  under  the  decree  will  be  permitted 
to  prosecute  the  suit,  and  may  file  a 
supplemental  bill  if  necessary.  Hal- 
lett  V.  Hallett,  2  Paige  (N.  Y.)  15.  See 
also  infra,  {bb)  Transferring  Conduct  of 
Cause. 

3.  Bight  to  Become  Actual  Parties.  — 
Campbell  v.  Texas,  etc.,  R.  Co.,  4  Fed. 
Cas.  No.  2,366.  I  Woods  (U.  S.;  368; 
Belmont  Nail  Co.  v.  Columbia  Iron, 
etc.,  Co.,  46  Fed.  Rep.  337.  See  also 
Cockburn   v.   Thompson,    16   Ves.    Jr. 

325. 

Where  a  bill  is  filed  as  a  bill  for  the 
benefit  of  creditors  generally,  and  the 
relief  demanded  is  for  the  benefit  of 
all,  any  creditor  has  a  right  to  become 


a  party  plaintiff  upon  application  to  the 
court.  Belmont  Nail  Co.  v.  Columbia 
Iron,  etc.,  Co.,  46  Fed.  Rep.  337,  citing 
Forbes  v.  Memphis,  etc.,  R.  Co.,  2 
Woods  (U.  S.)  334,  and  Campbell  v. 
Texas,  etc.,  R.  Co.,  i  Woods  (U.  S.) 
368.  But  see  Mattison  v.  Demarest,  i 
Robt.  (N.  Y.)722,  to  the  effect  that  cred- 
itors are  entitled  to  come  in  only  after 
decree.  See  also  infra,  gg.  Conduct 
and  Control  of  Suit. 

In  a  suit  on  behalf  of  numerous 
bondholders,  all  who  are  not  actually 
made  parties  may  be  allowed  to  come 
in  as  complainants,  or  they  may  pro- 
pound their  claims  before  the  master. 
Wilmer  v.  Atlanta,  etc..  Air  Line  R. 
Co.,  30  Fed.  Cas.  No.  17,776,  2  Woods 
(U.  S.)  447. 

4.  Carey  v.  Brown,  58  Cal.  180; 
Omaha  Hotel  Co.  v.  Wade,  97  U.  S. 
21;  Campbell  v.  Texas,  etc.,  R.  Co., 
4  Fed.  Cas.  No.  2,366,  i  Woods  (U.  S.) 
368;  Coann  v.  Atlanta  Cotton  Factory 
Co.,  14  Fed.  Rep.  8. 

5.  Bight  to  Oppose  Suit.  —  "  It  is  true 
that  the  complainants  filed  the  bill  in 
this  case  on  behalf  of  themselves  and 
of  all  others  being  stockholders,  cred- 
itors, or  bondholders  of  the  corporation 
defendant  who  might  desire  or  be  en- 
titled to  intervene.  But  it  was  never 
contemplated,  nor  is  it  the  proper  prac- 
tice, that  the  persons  embraced  in  that 
category  should  intervene  to  set  aside 
the  proceedings,  or  to  interpose  ob- 
stacles to  the  progress  of  the  suit.  The 
complainants,  by  suing  as  representa- 
tives, open  the  door  to  all  other  parties 
named  to  come  in  and  take  the  benefit 
of  the  proceedings  and  decree,  not  to 
oppose  and  nullify  them.  In  a  suit  so 
instituted    parties    may   come   in   and 
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Bound  by  Decree.  —  In   the  absence  of  fraud   and   collusion   the 
parties  represented  are  bound  by  the  decree.* 


prove  their  claims  or  status,  and  par- 
ticipate in  all  the  dividends  and  benefits 
to  be  derived  from  the  suit.  Rival 
creditors,  by  proceedings  before  a  mas- 
ter, may  control  the  priority  of  their 
respective  liens,  and  creditors  or  stock- 
holders may  contest  the  validity  of  the 
claims  of  other  creditors  and  stock- 
holders, but  all  in  subordination  to  the 
general  object  and  purpose  of  the  suit, 
to  obtain  an  administration  of  the 
company's  assets  and  property.  To  be 
allowed  to  intervene  as  general  defend- 
ants and  contestants  is  another  and 
different  thing.  This  can  be  admitted 
only  upon  the  ground  before  referred 
to,  to  wit:  having  an  interest  in  the 
results  as  a  stockholder  or  otherwise, 
and  being  able  to  show  fraud  and  col- 
lusion between  the  plaintiffs  in  the  suit 
and  the  officers  of  the  company  having 
charge  of  its  interests."  Forbes  v. 
Memphis,  etc.,  R.  Co.,  2  Woods  (U.  S.) 
334- 

Making  Dissenting  Party  a  defendant 
Individually.  —  In  a  representative 
action  by  a  plaintiff  on  behalf  of  him- 
self and  all  other  bondholders,  it  was 
held,  on  motion,  that  a  dissentient 
bondholder,  it  not  appearing  that  there 
were  any  others  who  dissented,  should 
be  added  as  a  defendant,  but  not  in  a 
representative  character.  Wilson  v. 
Church,  9  Ch.  Div.  552. 

1.  Decree  Binding  on  Absent  Parties.  — 
Arkansas.  —  Pindall  v.  Trevor,  30  Ark. 
249. 

Illinois.  —  Hale  v.  Hale,  146  111.  256. 

Massachusetts. — Stevenson  v.  Austin, 
3  Met.  (Mass.)  480. 

Neiv  York.  —  Russell  v.  Lasher,  4 
Barb.  (N.  Y.)232;  Kent  z/.  St.  Michael's 
Church,  136  N.  Y.  10. 

Tennessee.  —  Macey  v.  Childress,  2 
Tenn.  Ch.  438. 

Virginia.  —  Harrison  v.  Wallton,  95 
Va.  721. 

United  States.  —  Kerrison  v.  Stewart, 
93  U.  S.  155;  McArthur  v.  Scott,  113 
U.  S.  340;  Wilmer  v.  Atlanta,  etc..  Air 
Line  R.  Co.,  30  Fed  Cas.  No.  17,776,  2 
Woods  (U.  S.)447;  Campbell  z/.  Texas, 
etc.,  R.  Co.,  4  Fed.  Cas.  No.  2,366,  i 
Woods  (U.  S.)  368. 

England.  —  Cockburn  v.  Thompson, 
16  Ves.  Jr.  325;  Meux  v.  Maltby,  2 
Swanst.  284;  Lloyd  v.  Johnes,  9  Ves. 
Jr.  37;  Giffard  v.  Hort,  i  Sch.  &  Lef.  386. 

"  The  decree  binds  all  of  them  the 


same  as  if  all  were  before  the  court." 
Smith  V.  Swormstedt,  i5  How.  (U.  S.) 
303. 

"  It  is  not  to  be  understood  that  such 
a  decree  absolutely  binds  the  absent 
creditors,  legatees,  or  distributees,  who 
have  had  no  opportunity  of  proving 
and  presenting  their  claims,  so  that 
they  are  entitled  to  no  redress,  but  are 
to  be  deemed  concluded.  On  the  con- 
trary, although  they  have  no  remedy 
against  the  executor,  or  administrator, 
or  trustee,  yet  they  have  a  right  to 
assert  their  claim  to  a  share  in  the 
property  againsl  the  creditors,  legatees, 
or  distributees  who  have  received  it," 
Story's  Eq.  PI.,  §  106. 

To  the  effect  that  only  actual  parties 
and  those  who  elect  to  come  in  are 
bound  by  the  decree,  see  Brower  v. 
Bowers,  i  Abb.  App.  Dec.  (N.  Y.)  214; 
Adelbert  College  v.  Toledo,  etc.,  R. 
Co.,  3  Ohio  N.  P.  15,  5  Ohio  Cir.  Dec. 
240;  Derby  v.  Yale,  13  Hun  (N.  Y.) 
278;  Duffy  V.  Duncan,  32  Barb.  (N, 
Y.)  587. 

Decree  "Without  Prejudice."  —  "It 
would  seem  that  the  decree  must  be 
without  prejudice  to  the  rights  of  those 
who  are  not  made  parties  and  who  do 
not  come  in  before  the  decree."  Mc- 
Arthur V.  Scott,  113  U.  S.  395  {citing 
Harvey  v.  Harvey,  5  Beav.  138;  Wil- 
lats  V.  Busby,  5  Beav.  200;  Powell  v. 
Wright,  7  Beav.  450;  Hallett  v.  Hal- 
lett.  2  Paige  (N.  Y.)  15;  Calvert  on 
Parties  72;  U.S.  Equity  Rules,  rule  48 
(I  How.  (U.  S.)  Ivi)]. 

The  United  States  equity  rules  that 
allow  suits  to  be  brought  by  some  com- 
plainants for  the  benefit  of  all  expressly 
reserve  the  rights  of  absent  parties. 
Coann  v.  Atlanta  Cotton  Factory  Co., 
14  Fed.  Rep.  8,  citing  Equity  Rules  47 
and  48.  See  also  Wilmer  v.  Atlanta, 
etc.,  Air  Line  R.  Co.,  30  Fed.  Cas.  No. 
17,776.  2  Woods  (U.  S.)  447. 

Under  Pennsylvania  Rules  in  Equity, 
rule  5,  P  22,  in  the  case  of  representa- 
tive suits,  the  decree  must  be  "  with- 
out prejudice  "  to  the  rights  and  claims 
of  all  the  absent  parties.  See  Manning 
V.  Klein,  i  Pa.  Dist.  Rep.  278. 

Decreeing  AfS^rmative  Act.  —  The  court 
may  make  a  decree  binding  upon  the 
interests  of  the  absent  parties,  but  it 
will  not  decree  them  to  do  an  affirm- 
ative act.  Meux  v.  Maltby,  2  Swanst. 
284. 
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Coming  In  under  Decree.  —  Parties  represented  may  also  conie  in 
under  the  decree  and  take  the  benefit  of  it.* 

If  Aggrieved  by  the  Decree  the  parties  represented  may  intervene  and 
become  actual  parties,  and  then  make  such  application  to  the 
court  for  relief  as  is  competent  for  parties  to  make  in  the  same 
suit,*  or  they  may  institute  such  other  auxiliary,  revisory,  or 
supplemental  proceedings  as  a  party  to  the  suit  might  institute.' 


Constructive  Fraud,  —  Where  trustees 
named  in  a  mortgage  to  secure  bond- 
holders were  made  parties  defendant 
to  a  bill  to  foreclose  the  mortgage 
filed  by  certain  of  the  bondholders,  and 
allowed  a  decree  to  be  taken  by  de- 
fault, it  was  held  that  this  supineness 
was  a  constructive  fraud  against  the 
bondholders  whom  they  represented; 
and  if  taken  advantage  of  by  the  com- 
plainants in  the  suit,  to  the  prejudice 
of  the  bondholders,  the  complainants 
became  participants  in  the  fraud. 
Campbell  v.  Texas,  etc.,  R.  Co.,  4  Fed. 
Cas.  No.  2,366,  I  Woods  (U.  S.)  368. 

1.  Thornton  v.  Tison,  95  Ala.  589; 
Whitney  v.  Mayo,  15  111.  256;  Brown 
V.  Ricketts,  3  Johns.  Ch.  (N.  Y.)  553; 
Thompson  v.  Brown,  4  Johns.  Ch.  (N. 
Y.)  619;  Ross  V.  Crary,  i  Paige  (N.  Y.) 
416;  Hallett  V.  Hallett.  2  Paige  (N.  Y.) 
15;  McKenzie  v.  L'Amoureux,  11  Barb. 
(N.  Y.)  516;  Forbes  v.  Memphis,  etc., 
R.  Co.,  2  Woods  (U.  S.)  324;  Campbell 
V.  Texas,  etc.,  R.  Co.,  4  Fed.  Cas.  No. 
2,366,  I  Woods  (U.  S.)  368;  West  v. 
Randall,  2  Mason  (U.  S.)  192. 

A  Decree  in  Favor  of  One  Not  Named  as 
a  Party  on  the  record  may  properly 
be  rendered  in  a  representative  suit 
for  the  benefit  of  a  class.  Thornton 
V.  Tison,  95  Ala.  589  [citing  Brown  v. 
Bates,  10  Ala.  432;  St.  Mary's  Bank 
V.  St.  John,  25  Ala.  566;  Lehman  v. 
Meyer,  67  Ala.  396;  Payne  v.  Hook,  7 
Wall.  (U.  S.)425]. 

When  Parties  Must  Come  In  Before  De- 
cree. —  "  If  the  persons  referred  to,  but 
not  named  in  the  complaint,  might 
have  intervened  in  the  action  at  some 
stage  of  the  proceedings,  it  is  quite 
clear  that  they  could  not  do  so  after  a 
final  judgment  had  been  entered  in 
favor  of  the  actual  plaintiff  against  the 
defendants.  Under  the  practice  which 
prevailed  in  courts  of  equity  prior  to 
the  code,  the  parties  represented  might 
come  in  after  an  inlerlocutory  decree 
had  been  rendered.  But  those  were 
cases  in  which  such  parties  were  en- 
titled to  share  in  the  relief  granted  to 
the  actual  plaintiff.     It  is  quite  clear  in 


this  case  that  the  parties  who  might 
have  united  with  the  plaintiff  in  bring- 
ing the  action,  but  did  not,  could  only 
come  in,  as  interveners  are  permitted 
to,  before  the  trial.  After  a  trial  had 
been  had  between  the  actual  parties, 
and  a  final  judgment  entered  in  favor 
of  one  of  them,  it  was  too  late  for  other 
parties  to  intervene  in  the  action.  They 
did  not  ask  to  share  in  the  relief 
granted  to  the  plaintiff,  but  that  similar 
relief  might  be  granted  to  them.  If 
the  recovery  had  been  of  something  in 
which  persons  other  than  the  plaintiff 
were  interested  with  him,  the  case 
would  be  different.  In  that  case  a 
court  of  equity  would  doubtless  have 
the  power  to  provide  for  a  distribution 
of  the  property  recovered  among  those 
who  were  entitled  to  share  in  it." 
Carey  v.  Brown,  58  Cal.  180. 

2.  Bondholders  Secured  by  a  Mortgage, 
if  aggrieved  by  a  decree  rendered  in  a 
suit  to  which  the  trustee  of  the  mort- 
gage was  a  party,  can  intervene  and 
become  actual  parties,  and  then  make 
such  application  to  the  court  for  relief 
as  is  competent  for  parties  to  make  in 
the  same  suit;  or  they  may  institute 
such  other  auxiliary,  revisory,  or  sup- 
plemental proceedings  as  a  party  to 
the  suit  might  institute.  Campbell  v. 
Texas,  etc.,  R.  Co.,  4  Fed.  Cas.  No. 
2,366,  I  Woods  (U.  S.)  368, 

3.  Campbell  v.  Texas,  etc.,  R.  Co,  4 
Fed.  Cas.  No.  2,366,  i  Woods  (U.  S.) 
368.  See  also  Coann  v.  Atlanta  Cotton 
Factory  Co.,  14  Fed.  Rep.  8. 

The  court  will  entertain  a  bill  or 
petition  which  shall  bring  the  rights  of 
such  parties  more  distinctly  before  it,  if 
there  be  certainty  or  danger  of  injury 
or  injustice.  Westz/.  Randall,  2  Mason 
(U.  S.)  192. 

A  Bill  of  Beview  Conjoined  with  a  Bill 
for  Belief  against  a  fraudulent  decree 
may  be  maintained  by  persons  who 
were  parties  merely  by  representation 
to  the  suit  wherein  such  decree  was  ren- 
dered. Campbell  v.  Texas,  etc.,  R. 
Co.,  4  Fed.  Cas.  No.  2,366,  i  Woods 
(U.  S.)   368,    wherein    the   court   said: 
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They  May  Show  the  Decree  to  Be  Erroneous   and  entitle  themselves  to  a 
rehearing.* 

gg.  Conduct   and    Control  of  Suit  —  {aa)  Dismissal  or  Discontinuance. — 

Where  a  complainant  sues  on  behalf  of  himself  and  all  other  per- 
sons of  the  same  class,  although  he  acts  on  his  own  mere  motion, 
and  retains  the  absolute  dominion  of  the  suit  until  the  decree, 
and  may  dismiss  the  bill  at  his  pleasure,*  upon  obtaining  leave 
of  court  to  do  so,*  yet  after  a  decree  has  been  made  of  such  a 


"  These  are  bills  competent  for  a  party 
in  a  suit  to  file,  and  if  both  causes  are 
alleged  to  exist  they  may  be  joined  in 
one  bill.  A  technical  observance  of 
the  rules  of  practice  would  have  re- 
quired a  motion  for  leave  to  file  a  bill 
of  review ;  but  this  motion  is  not  neces- 
sary for  filing  a  bill  grounded  on  fraud 
in  the  decree.  But  as  no  objection  of 
this  kind  has  been  made,  it  is  unneces- 
sary to  consider  it." 

1.  Whitney  v.  Mayo,  15  111.  256; 
Campbell  v.  Texas,  etc.,  R.  Co.,  4  Fed. 
Cas.  No.  2,366,  I  Woods  (U.  S.)368; 
West  V.  Randall,  2  Mason  (U.  S.)  192; 
Cockburn  v.  Thompson,  16  Ves.  Jr.  325. 

2.  Massachusetts.  —  Hubbell  v.  War- 
ren, 8  Allen  (Mass.)  173. 

New  Jersey.  —  Collins  v.  Taylor,  4  N. 
J.  Eq.  163. 

New  York.  —  Matter  of  Butler,  loi 
N.  Y.  309;  Salisbury  v.  Binghamton 
Pub.  Co.,  85  Hun  (N.  Y.)  99;  Innes  v. 
Lansing,  7  Paige  (N.  Y.)  583;  Mattison 
V.  Demarest,  i  Robt.  (N.  Y.)  717;  Tre- 
main  v.  Guardian  Mut.  L.  Ins.  Co.,  11 
Hun  (N.  Y.)  286;  Edmeston  v.  Lyde, 
I  Paige  (N.  Y.)  637;  Derby  v.  Yale,  13 
Hun  (N.  Y.)  273. 

Virginia.  —  Duerson  v.  Alsop,  27 
Gratt.  (Va.)  229. 

United  States.  —  Belmont  Nail  Co.  v. 
Columbia  Iron,  etc.,  Co.,  46  Fed.  Rep. 
337. 

England.  —  Handford  v.  Storie,  2 
Sim.  &  S.  196;  York  v.  White,  10  Jur. 
168;  Armstrong  v.  Storer,  9  Beav.  277; 
Johnson  v.  Hammersley,  24  Beav.  498; 
Whiltington  v.  Edwards,  7  W.  R.  72; 
Inchley  v.  AUsop,  7  Jur.  N.  S.  1181; 
Updike  V.  Doyle,  7  R.  I.  446. 

In  O'Brien  z/.  Browning,  49  How.  Pr. 
{N.  Y.  Supreme  Ct.)  no,  it  was  held 
that  until  an  order  of  judgment  has 
been  entered  in  an  action  brought  on 
behalf  of  the  complainant  and  all  others 
who  may  come  in,  no  one  other  than 
the  plaintiff  is  authorized  to  interfere 
in  the  suit. 

"  The  Beasonof  the  distinction  is  that 
before  decree   no  other  person  of  the 


class  is  bound  to  rely  upon  the  dili- 
gence of  him  who  has  first  instituted 
his  suit,  but  may  file  a  bill  of  his  own; 
and  that  after  a  decree  no  second  suit 
is  permitted."  Handford  v.  Storie,  2 
Sim.  &  S.  196,  3  L.  J.  Ch.  no. 

"  The  suit  proceeded  to  decree  in  the 
name  and  upon  the  judgment  of  the 
original  plaintiff,  and  he  might  prose- 
cute it  with  dispatch  or  dismiss  it 
altogether,  at  his  election,  notwith- 
standing the  bill  was  filed  in  behalf  of 
himself  and  of  all  other  creditors. 
Innes  v.  Lansing,  7  Paige  (N.  Y.)  583. 
The  reason  was  that  each  creditor 
whose  execution  had  been  returned 
unsatisfied  might  file  his  bill.  But  the 
moment  the  decree  was  entered  in  the 
suit  the  rights  of  the  other  creditors  at- 
tached to  it,  and  the  proceedings  in 
all  the  other  suits  were  or  might  be 
stayed."  Mattison  v.  Demarest,  i  Robt. 
(N.  Y.)  717. 

In  Massachusetts  it  has  been  held  un- 
der a  statute  that  where  a  bill  is  filed 
by  one  creditor  for  the  benefit  of  him- 
self and  others  for  the  appointment  of 
a  receiver  of  an  insolvent  bank,  it  is 
substantially  a  proceeding  in  behalf  of 
all  the  creditors,  and  the  suit  being 
once  instituted  as  a  statutory  remedy 
for  all,  the  plaintiff  has  no  power  to 
dismiss  the  bill.  Atlas  Bank  v.  Nahant 
Bank,  23  Pick.  (Mass.)  492,  wherein  the 
court  sai^:  "  The  plaintiffs  having 
once  instituted  the  proceedings  as  a 
statute  remedy  for  themselves  and 
others,  they  go  on  afterwards  for  the 
benefit  of  all  parties  concerned,  and  the 
original  complainants  have  no  power 
to  discontinue,  any  more  than  a  peti- 
tioning creditor  could  discontinue  the 
proceedings  under  a  commission  of 
bankruptcy."  This  case  was  cited  in 
Belmont  Nail  Co.  v.  Columbia  Iron, 
etc.,  Co.,  46  Fed.  Rep.  337. 

3.  Discretion  of  Court,  —  There  are  a 
number  of  cases  holding  that  it  is  within 
the  sound  discretion  of  the  court  to 
grant  or  refuse  an  application  for  leave 
to    dismiss    or    discontinue    the   suit. 
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kind  that  other  persons  besides  the  parties  on  the  record  are 
interested  in  the  prosecution  of  it,  neither  the  complainant  nor 
the  defendant,  on  the  consent  of  the  other,  can  obtain  an  order 
for  the  dismissal  of  the  bill,*  if  any  of  the  persons  for  whose  com- 
mon benefit  it  was  recovered  see  fit  to  prosecute  it.* 

Bepresented  Parties  Admitted  on  Becord.  —  So  where  parties  on  whose 
behalf  the  bill  was  filed  have  been  actually  admitted  as  parties  on 
the  record,  either  as  complainants  or  defendants,*  the  bill  cannot 
thereafter  be  dismissed  solely  on  the  consent  of  the  original 
parties  without  the  consent  of  the  parties  who  have  come  in ;  * 

plainant  cannot  dismiss.  Salisbury  v. 
Binghamton  Pub.  Co.,  85  Hun  (N. 
Y.)  99. 

After  the  Appointment  of  a  Beceiver  in 
the  cause  it  is  too  late  for  the  parties 
of  record  to  dismiss  the  bill  without  the 
consent  of  those  who  are  parties  only 
by  representation.  Belmont  Nail  Co. 
V.  Columbia  Iron,  etc.,  Co.,  46  Fed. 
Rep.  337. 

Where  an  individual  creditor  had 
filed  his  bill  against  a  moneyed  corpora- 
tion, obtained  an  injunction  and  ap- 
pointment of  a  receiver,  and  the  re- 
ceiver had  taken  upon  himself  the 
trust,  and  other  creditors  had  filed  their 
claims,  it  was  held  that  the  creditor 
who  had  filed  his  bill  and  obtained  the 
injunction  and  the  appointment  of  a  re- 
ceiver was  not  entitled,  as  a  matter 
of  right,  upon  being  paid  his  demand, 
to  dissolve  the  injunction,  dismiss  his 
bill,  and  discharge  the  receiver.  Fay 
V.  Erie,  etc..  Railroad  Bank,  Harr. 
(Mich.)  194,  cited  in  Belmont  Nail  Co. 
T.  Columbia  Iron,  etc.,  Co.,  46  Fed. 
Rep.  337. 

2.  Salisbury  v.  Binghamton  Pub. 
Co.,  85  Hun  (N.  Y.)  99;  Belmont  Nail 
Co.  V.  Columbia  Iron,  etc.,  Co.,  46  Fed. 
Rep.  337,  citing  1  Daniell's  Ch.  Pr.  794 

3.  See  infra,  V.  5.  c.  (2)  Whether 
Party  Should  Be  Complainant  or  De- 
fendant. 

4.  Piedmont,  etc.,  L.  Ins.  Co.  v. 
Maury,  75  Va.  508;  Linsey  v.  Mac- 
Gannon,  9  W.  Va.  154;  Belmont  Nail 
Co.  V.  Columbia  Iron,  etc.,  Co.,  46 
Fed.  Rep.  337. 

"The  Court  Doubtless  Has  the  Power, 
upon  proper  cause  shown,  and  upon 
being  satisfied  that  the  interests  of  all 
parties,  including  all  the  creditors, 
would  be  advanced  by  the  dismissal  of 
the  bill,  to  permit  its  dismissal,  even 
against  the  objection  of  one  or  more  of 
the  creditors;  but  no  such  cause  has 
been  shown."  Belmont  Nail  Co.  v. 
Columbia  Iron,  etc.,  Co.,  46  Fed.  Rep. 


Carleton  v.  Darcy,  75  N.  Y.  375;  Wilder 
V.  Boynton,  63  Barb.  (N,  Y.)  547; 
Young  V.  Bush,  36  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  240;  Salisbury  v.  Bingham- 
ton Pub.  Co.,  85  Hun  (N.  Y.)  99.  See 
also  generally  the  article  Dismissal, 
Discontinuance  and  Nonsuit,  vol.  6, 
p.  823. 

"  Ordinarily,  a  suitor  has  a  right  to 
discontinue  any  action  or  proceeding 
commenced  by  him,  and  his  reasons 
for  so  doing  are  of  no  concern  to  the 
court.  A  party  should  no  more  be 
compelled  to  continue  a  litigation  than 
to  commence  one,  except  where  sub- 
stantial rights  of  other  parties  have  ac- 
crued, and  injustice  will  be  done  to 
them  by  permitting  the  discontinuance. 
In  such  a  case,  through  the  control 
which  the  court  exercises  over  the  entry 
of  its  order,  there  is  discretion  to  re- 
fuse ;  but  where  there  are  no  such  facts, 
and  nothing  appears  to  show  a  viola- 
tion of  the  right  or  interest  of  the 
adverse  party,  the  plaintiff  may  discon- 
tinue, and  a  refusal  of  leave  becomes 
merely  arbitrary  and  without  any  basis 
upon  which  discretion  can  exist." 
Matter  of  Butler,  loi  N.  Y.  307,  citing 
Matter  of  Anthony  St.,  20  Wend.  (N. 
Y.)  618;    Carleton   v.   Darcy,  75   N.  Y. 

377. 

1.  Collins  "!!.  Taylor,  4  N.  J.  Eq.  163; 
Salisbury  v.  Binghamton  Pub.  Co.,  85 
Hun  (N.  Y.)  99;  Innes  v.  Lansing,  7 
Paige  (N.  Y.)  583;  Mattison  v.  Dema- 
rest,  I  Robt.  (N.  Y.)722;  Belmont  Nail 
Co.  V.  Columbia  Iron,  etc.,  Co.,  46  Fed. 
Rep.  337. 

After  an  Order  of  Beference  the  com- 
plainant ceases  to  have  absolute  con- 
trol of  the  suit,  and  cannot  dismiss 
without  the  consent  of  the  persons  on 
whose  behalf  he  sues.  Bilmyer  v. 
Sherman,  23  W.  Va.  656.  See  also  Lin- 
sey V.  McGannon,  9  W.  Va.  154. 

After  issue  has  been  joined  and  a 
reference  has  been  made  to  take  proofs 
and  hear  and  try  such  issue,  the  com- 
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and  it  seems  that  the  mere  filing  of  a  petition  to  be  allowed  to 
intervene  and  become  a  party  of  record  is  sufficient  to  deprive  the 
original  parties  of  their  power  to  dismiss  over  the  petitioner's 
objection.* 

\bli)    Transferring  Conduct  of  Cause.  —  In  all  representative  SuitS  whcrC 

the  representative  party  drops  out  or  delays,  or  his  course  is  not 
such  as  properly  to  protect  the  interests  of  the  persons  repre- 
sented, the  court  may,  on  application,  transfer  the  conduct  of  the 
cause  to  any  of  the  latter  who  have  come  in  and  become  parties 
on  the  record.* 

After  Decree,  the  court  may,  for  good  cause  shown,  permit  the 
parties  or  some  of  them  interested  in  the  decree  other  than  the 
complainant  to  have  the  carriage  of  the  decree.* 

(b)  Wien  Doctrine  Is  Applicable  —  aa.  Trust  Relations  —  Tmstees. —  In 
the  case  of  trust  relations,  the  doctrine  of  representation  is  very 
clearly  applicable,  for  such  relations  are  created  for  the  very  pur- 
pose of  furnishing  a  representative  for  the  cestuis  que  trustent.^ 


336,   citing   Fay  v.  Erie,  etc.,  Railroad 
Bank,  Harr.  (Mich.)  194. 

1.  Belmont  Nail  Co.  v.  Columbia 
Iron,  etc,  Co.,  46  Fed.  Rep.  337,  where- 
in it  was  held  that  the  rights  of  a  cred- 
itor who  had  petitioned  to  be  allowed 
to  come  in  as  a  co-complainant  in  a  gen- 
eral creditor's  bill  dated  back  to  the 
filing  of  his  petition,  and  that  his  con- 
sent was  requisite  to  the  dismissal  of 
the  petition  solely  on  the  ground  of 
consent  of  parties.  But  see  Piedmont, 
etc.,  L.  Ins.  Co.  v.  Maury,  75  Va.  50S, 
wherein  it  was  held  that  even  after  the 
filing  of  petitions  for  leave  to  become 
parties  the  complainant  of  record  may 
dismiss  the  bill;  and  Mattison  v.  Dem- 
arest,  i  Robt.  (N.  -Y.)  717,  is  to  the 
same  effect. 

2.  U.  S.  Trust  Co.  v.  New  York,  etc., 
R.  Co.,  67  How.  Pr.  (N.  Y.  Supreme 
Ct.)  3QO.  See  also  Q^^ckenbush  v. 
Leonard,  10  Paige  (N.  Y.)  131;  HoUey 
V.  Glover,  9  Paige  (N.  Y.)  g. 

The  Court  May  Dismiss  the  Bill  as  to  the 
Nominal  Plaintiff  and  order  the  suit  to 
be  prosecuted  in  the  names  of  those 
on  whose  behalf  it  was  brought.  Bil- 
myer  v.  Sherman,  23  W.  Va.  656,  citing 
Linsey  v.  McGannon,  9  W.  Va.  154, 
wherein  it  was  held  in  a  general  cred- 
itor's suit,  the  original  creditor  having 
obtained  satisfaction  of  his  debt,  not  to 
be  error  to  permit  that  fact  to  be  en- 
tered of  record  and  the  suit  dismissed 
as  to  him,  but  retained  on  the  docket 
under  its  original  title  for  further  pro- 
ceedings in  behalf  of  other  parties. 

Bight  to  Be  Heard.  — "  Upon  ques- 
tions    of     marshaling,    whether    real 


estate  is  charged  with  debts,  etc.,  the 
case  may  be  sustained  originally,  per- 
haps, by  persons  having  interests  of 
the  least  value;  but  certainly  any 
person  afterwards  becoming  interested 
would  have  his  interest  as  much  at- 
tended to  as  if  he  had  been  originally 
a  party.  The  court  must  always  be 
open  to  questions  upon  the  carriage  of 
the  cause,  applications  for  rehearing, 
etc.,  and  I  should  upon  principle  find 
the  means,  if  not  supplied  by  pre- 
cedent, of  giving  a  creditor  coming  in 
after  the  institution  of  a  suit  the  op- 
portunity of  supporting  his  interest  bet- 
ter than  the  plaintiff  could."  Cock- 
burn  V.  Thompson,  16  Ves.  Jr.  327. 

3.  Hallett  v.  Hallett,  2  Paige  (N.  Y.) 
15;  Bennett  v.  Baxter,  10  Sim.  417; 
Whitehead  v.  North,  Cr.  &  Ph.  78  ; 
Williams  v.  Chard,  5  De  G.  &  Sm.  9; 
Wyatt  V.  Sadler,  5  Sim.  450;  Avanley 
V.  Kinnaird,  13  L.  J.  Ch.  N.  S.  65,  8 
Jur.  114;  Biddulph  v.  Fitzgerald.  Sau. 
&■  Sc.  434;  Scott  V.  Maxwell,  20  W.  R. 
763;  Johnson  v.  Hammersley,  24  Beav. 
498;  Nash  V.  Ward,  9  L.  J.  Ch.  N. 
S.  265;  Cavanagh  v.  Blake,  8  Ir.  Eq. 
Rep.  515;  Cook  V.  Bolton,  5  Russ.  282; 
Dixon  V.  Wyatt,  4  Madd.  392;  Driswell 
z/.King,  8  L.  J.  Ch.  N.  S.  158;  Fleming 
V.  Prior,  5  Madd.  423;  Simons  v.  Bag- 
noil,  19  W.  R.  217;  Powell  V.  Wall- 
worth,  2  Madd.  183;  Price  v.  North,  2 
Y.  &  Coll.  Exch,  628;  Creuze  v.  Hunter, 
2  Ves.  Jr.  157,  4  Bro.  C.  C.  157;  Ed- 
munds V.  Acland,  5  Madd.  31;  Hines 
V.  O'Keeffe,  2  Jones  625. 

4.  "  The  very  fact  that  trustees  are 
interposed   to    receive    and    hold    the 


639 


Volume  XV. 


In  Equity. 


PARTIES    TO  ACTIONS.  Necessary  Parties. 


Accordingly,  in  many  but  not  all  cases,*  trustees  sufficiently 
represent  their  cestuis  que  trustent,  either  as  complainants  or 
defendants,  and  the  latter  are  therefore  not  necessary  parties ;  * 
and  especially  is  this  true  where  the  beneficianes  under  the  trust 
are  very  numerous,^  though  the  rule  is  by  no  means  confined  to 


mortgage  given  to  secure  an  issue  of 
bonds,  sometimes  amounting  to  hun- 
dreds and  thousands,  and  transferable 
by  delivery,  shows  that  it  is  the  intent 
and  understanding  of  all  parties,  un- 
less the  contrary  appears,  that  the 
trustees  are  to  represent  the  bondhold- 
ers in  all  matters  of  litigation  respect- 
ing their  common  and  general  rights." 
Campbell  v.  Texas,  etc.,  R.  Co.  4  Fed. 
Cas.  No.  2,366,  I  Woods  (U.  S.)  368. 
See  also  Wilmer  v.  Atlantic,  etc.,  Air 
Line  R.  Co.,  30  Fed.  Cas.  No.  17,776,  2 
Woods  (U.  S.)447. 

1.  When  the  Cestui  Que  Trust  Must  Be 
Made  a  Party,  and  when  he  is  suffi- 
ciently represented  by  his  trustee,  will 
be  fully  treated  in  the  article  Trusts 
AND  Trustees. 

2.  Arkansas.  —  Pindall  v.  Trevor,  30 
Ark.  249. 

Illinois.  —  St.  Louis,  etc.,  R.  Co.  v. 
Kerr,  153  111.  182;  Martin  v.  Dryden,  6 
111.  187. 

Kentucky.  —  Robinson  v.  Robinson, 
II  Bush  (Ky.)  174. 

Maryland. —  Van  Bokkelen  v.  Tinges, 
58  Md.  53. 

Massachusetts.  —  Stevenson  v.  Aus- 
tin, 3  Met.  (Mass.)  481. 

New  Jersey.  —  Sweet  v.  Parker,  22 
N.  J.  Eq.  453;  New  Jersey  Franklinite 
Co.  V.  Ames,  12  N.J.  Eq.  507;  Newark 
Sav.  Inst.  V.  Jones,  35  N.  J.  Eq.  406. 

l/ew  York.  —  Walker  v.  Devereaux, 
4  Paige  (N.  Y.)  22q. 

Tennessee.  —  Macey  v.  Childress,  2 
Tenn.  Ch.  438. 

Texas.  —  Preston  v.  Carter,  80  Tex. 
388. 

United  States.  —  Kerrison  v.  Stewart, 
93  U.  S.  ms;  Campbell  v.  Texas,  etc., 
R.  Co.,  4  Fed.  Cas.  No.  2.366,  i  Woods 
(U.  S.)  368;  Smith  V.  Portland,  30  Fed. 
Rep.  734;  Carey  v.  Brown,  92  U.  S. 
171;  Young  V.  Montgomery,  etc.,  R. 
Co.,  30  Fed.  Cas.  No.  18,166,  2  Woods 
(U.  S.)  606;  Hopkirk  v.  Page,  12  Fed. 
Cas.  No.  6,697,  2  Brock.  (U.  S.)  20; 
Elwell  V.  Fosdick,  134  U.  S.  500;  Beals 
V.  Illinois,  etc.,  R.  Co.,  133  U.  S.  290; 
Shaw  V.  Little  Rock,  etc.,  R.  Co.,  100 
U.  S.  605.  See  also  United  States 
Equity  Rules,  Rule  49. 

England.  —  In  re  Bowden,  45  Ch. 
Div.  444. 


The  infant  is  not  an  indispensable 
party  to  a  bill  filed  by  her  father 
against  the  trustee  of  her  estate  to  have 
an  allowance  for  her  support  and  edu- 
cation decreed  to  be  paid  by  the  trustee 
out  of  her  annual  income.  Watts  v. 
Steele,  19  Ala.  656. 

Railroad  Bondholders  Are  Not  Neces- 
sary Parties  to  a  bill  of  foreclosure 
brought  by  the  trustees  of  the  mort- 
gage by  which  the  bonds  are  secured, 
and  the  trustees  named  in  the  junior 
mortgages  sufficiently  represent  junior 
bondholders.  Campbell  z/.  Texas,  etc., 
R.  Co.,  4  Fed.  Cas.  No.  2,366,  i 
Woods  (U.  S.)  368. 

Trustee  Representing  Remaindermen.  — 
It  would  seem  that  an  objection  to  an 
equity  proceeding  on  the  ground  of 
nonjoinder  of  all  the  parties  in  inter- 
est, because  minor  grandchildren  inter- 
ested as  remaindermen  in  a  trust  estate 
were  not  made  parties,  is  not  well 
taken,  if  the  trustees  of  the  tmst  estate 
were  parties.  The  trustees  represented 
the  remaindermen  as  fully  as  they  did 
the  tenants  for  life,  and  in  fact  as  well 
as  in  law,  therefore,  the  minors  were 
parties  to  the  proceeding.  Markle's 
Estate,  5  Pa.  Dist.  Rep.  47. 

Attorney-General  as  Representative  of 
Public  Charity.  —  In  all  bills  asking  the 
advice  or  direction  of  a  court  of  equity 
as  to  the  administration  of  a  public 
charity,  and  especially  where  waste  or 
mismanagement  is  apprehended  or 
where  the  decree  will  affect  the  inter- 
ests of  the  cestuis  que  trustent,  the  at- 
torney-general or  other  public  officer 
whose  duty  it  may  be  to  have  a  care  in 
such  matters  is  a  proper  party  either 
as  complainant  or  defendant.  The 
courts  not  infrequently  hesitate  to  de- 
cree concerning  a  public  charity  unless 
the  general  law  officer  representing  the 
donees  is  a  party  in  some  way.  Ex- 
ceptional cases  are  where  the  charity 
or  bounty  is  in  the  hands  of  trustees, 
charged  by  a  donor  specifically  with 
its  management  for  the  cestuis  que 
trustent.  Mewberry  v.  Blatchford,  106 
111.  584. 

3.  Numerous  Beneficiaries.  —  St.  Louis, 
etc.,  R.  Co.  V.  Kerr,  153  111.  182;  Mar- 
tin V.  Dryden,  6  111.  187,  wherein 
twenty-eight  persons  were  allowed  to 
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cases  where  there  is  any  special  diflficulty  in  making  beneficiaries 
actual  parties.* 

Executors  and  Administrators.  —  So  also  the  executors  or  administra- 
tors of  a  decedent  are  the  duly  constituted  representatives  of 
creditors,  legatees,  and  distributees,  and  such  persons  are  not 
usually  necessary  or  even  proper  parties  in  suits  by  or  against  the 
executor  or  administrator  in  his  representative  capacity.* 

Assignee  for  Benefit  of  Creditors.  —  In  like  manner  an  assignee  for  the 
benefit  of  creditors  is  deemed  a  sufificient  representative  to  bind 
the  creditors  by  the  decree,'  especially  when  the  creditors  are 
very  numerous,  and  some  reside  out  of  the  state  and  the  resi- 
dence of  others  is  unknown.* 

A  Eeceiver  may  sue  for  the  benefit  of  creditors  without  making 
such  creditors  parties.* 


be  represented  by  a  party  holding  the 
legal  title  for  the  benefit  of  all;  Van 
Vechten  v.  Terry,  2  Johns.  Ch.  (N.  Y.) 
197,  wherein  a  trustee  was  allowed  to 
represent  over  two  hundred  and  fifty 
stockholders;  Johnson  v.  Candage,  31 
Me.  28;  Campbell  v.  Texas,  etc.,  R. 
Co.,  4  Fed.  Cas.  No.  2,366,  i  Woods 
(U.  S.)  368;  Kerrison  v.  Stewart,  93  U. 
S.  160;  Wilmer  v.  Atlanta,  etc..  Air 
Line  R.  Co.,  30  Fed.  Cas.  No.  17,776,  2 
Woods  (U.  S.)  447.  But  see  Hudson  v. 
Eisenmayer,  79  Tex.  401. 

1.  See  generally  the  article  Trusts 
AND  Trustees  for  a  full  discussion  of 
this  subject. 

2.  Sweet  v.  Parker,  22  N.  J.  Eq.  455; 
Wiser  v.  Blachly,  i  Johns.  Ch.  (N.  Y.) 
438;  Coster  V.  Clarke,  3  Edw.  Ch.  (N. 
Y.)  428;  Hopkirk  v.  Page,  12  Fed.  Cas. 
No.  6,697,  2  Brock.  (U.  S.)  20;  Dan- 
bridge  V.  Washington,  2  Pet.  (U.  S.) 
377;  Burton  v.  Smith,  4  Wash.  (U.  S.) 
522;  Potter  V.  Gardner,  12  Wheat.  (U. 
S.)  499;  Wainwright  v.  Waterman,  i 
Ves.  Jr.  313;  Brown  v.  Dowthwaite,  i 
Madd.  446. 

But  on  a  bill  against  the  executors 
of  a  guardian  for  a  breach  of  his  trust, 
the  testator  having  by  his  will  made 
the  timber  on  his  land  assets  for  the 
payment  of  his  debts,  it  was  held  that 
the  devisee  of  the  real  estate  ought  to 
be  made  a  party,  as  the  whole  estate 
might  become  responsible  to  the  plain- 
tiff. Wiser  r.  Blachly,  i  Johns.  Ch. 
(N.  Y.)  437. 

See  generally  for  a  full  treatment  of 
this  subject  the  articles  Executors  and 
Administrators,  vol.  8,  p.  650;  Lega- 
tees AND  Distributees,  vol.  13,  p.  i; 
Probate  and  Administration. 

3.  Robinson    v.    Robinson,   11    Bush 
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(Ky.)  174;  Johnson  v.  Candage,  31  Me. 
28;  Stevenson  v.  Austin,  3  Met.  (Mass.) 
480;  Russell  V.  Lasher,  4  Barb.  (N.  Y.) 
232;  Wakeman  v.  Grover,  4  Paige  (N. 
Y.)  23;  Bank  of  British  North  America 
V.  Suydam,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  379,  I  Code  Rep.  N.S.  (N.  Y.)  325; 
Van  Reimsdyk  v.  Kane,  i  Gall.  (U.  S.) 
371;  De  Wolf  V.  Johnson,  10  Wheat.  (U. 
S.)  367;  Spragg  V.  Binkes,  5  Ves.  Jr. 
587. 

Parties  to  Bill  to  Set  Aside  Assignment. 
—  Where  a  complaint  in  the  nature  of 
a  creditor's  bill  against  the  original 
debtors  and  their  assignees  seeks  to  set 
aside  the  assignment  made  for  the 
benefit  of  creditors,  it  is  not  necessary 
to  make  all  the  creditors  parties  de- 
fendant. The  assignees,  in  such  case, 
represent  all  the  creditors  interested  in 
the  trust.  It  would  be  otherwise  if  the 
action  were  to  establish  and  carry  out 
the  assignment,  or  for  portions  of  the 
trust  fund.  Bank  of  British  North 
America  v.  Suydam,  6  How.  Pr.  (N. 
Y.  Supreme  Ct.)  379,  i  Code  Rep.  N.  S. 
(N.  Y.)  325.  See  generally  article 
Assignment  for  Benefit  of  Credit- 
ors, vol.  2,  p.  865. 

4.  Stevenson  v.  Austin,  3  Met. 
(Mass.)  480,  holding  that  in  such  a  case 
"  it  is  sufficient  to  make  the  assignees 
parties,  who  alone  have  a  right  to  claim 
the  property  (they  having  the  legal 
title),  and  who  are  empowered  and 
whose  duty  it  is  to  represent  the  inter- 
ests of  and  to  act  for  all  the  creditors 
interested  in  the  trust." 

6.  Whittlesey  v.  Delaney,  73  N.  Y. 
571.     See  generally  article  Receivers. 

Bondholders  Are  Not  Proper  Parties  to  a 
suit  brought  by  a  receiver.  Doggett  v. 
Florida  R.  Co.,  99  U.  S.  72. 
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Corporations  frequently  represent  their  stockholders,  for  a  stock- 
holder is  so  far  an  integral  part  of  the  corporation  that  in  the  eye 
of  the  law  he  is  privy  to  the  proceedings  touching  the  body  of 
which  he  is  a  member,* 

The  Treasurer  and  Directors  of  a  Joint-stock  Company  have  been  permitted 
to  represent  all  other  members  of  the  company  as  defendants.* 

bb.  Numerous  Parties  —  Statement  of  Bule  as  to  Exception.  —  The  appli- 
cation of  the  doctrine  of  representation  in  another  well-defined 
and  well-established  class  of  cases  is  based  upon  the  mere  number 
of  persons  interested  in  the  suit.'  Where  persons  interested  in 
obtaining  the  relief  sought  are  very  numerous  one  or  more  may 
sue  on  behalf  of  himself  or  themselves  and  all  others  of  the  same 
class  who  may  choose  to  come  in,^  and  generally  where  the  per- 


1.  Sanger  v.  Upton,  91  U.  S.  56; 
Hawkins  v.  Glenn,  131  U.  S.  319; 
Glenn  v.  Liggett,  135  U.  S.  533;  Priest 
V.  Glenn.  4  U.  S.  App.  478;  Sheafe  v. 
Larimer,  79  Fed.  Rep.  921.  See  gener- 
ally article  Corporations,  vol.  5,  p.  52. 

Parties  to  Accounting  under  Contract 
with  Corporation.  —  Although  a  contract 
of  lease  made  with  a  corporation  pro- 
vides for  the  payment  of  dividends 
directly  to  the  stockholders  of  such  cor- 
poration, the  stockholders  are  not  neces- 
sary parties  to  a  suit  for  an  accounting 
under  the  lease  brought  by  the  corpo- 
ration, as  the  corporation  fully  repre- 
sents their  interests,  and  is  the  proper 
party  to  enforce  a  claim  for  the  unpaid 
dividends,  as  well  as  other  demands  in 
the  suit.  Pacific  R.  Co.  v.  Atlantic, 
etc.,  R.  Co.,  20  Fed.  Rep.  277. 

2.  Meux  V.  Maltby,  2  Swanst.  277; 
Stevenson  v.  Austin,  3  Met.  (Mass  ) 
48). 

The  American  Express  Company,  which 
is  a  joint-stock  company,  may,  under 
the  statutes  of  New  York,  sue  and  be 
sued  in  the  names  of  its  president  or 
treasurer,  and  by  comity  suits  may  be 
brought  in  the  same  way  in  the  federal 
courts.  Fargo  v.  Louisville,  etc.,  R. 
Co.,  6  Fed.  Rep.   787,  10  Biss.  (U.  S.) 

273- 

In  the  case  of  Westcott  v.  Fargo,  61 
N.  Y.  542,  it  was  held  that  under 
Const.  N.  Y.,  art.  8,  §  3,  and  under 
the  legislation  of  that  state,  the  presi- 
dent of  the  American  Express  Com- 
pany was  to  be  deemed  a  corporation 
sole,  for  the  purpose  of  suing  and  being 
sued  in  the  courts  of  that  state.  See 
generally  Whitman  v.  Hubbell,  30  Fed. 
Rep.  81,  construing  Code  Civ.  Pro.,  N. 
Y.,  §§  1919,  1923. 

3.  Story    Eq.    PI.,    §    95;    Smith    v. 


Brown,    58 

V.      JeEferson 

V.   Hartford,  25 
Centre  School 


Swormstedt,  16  How.  (U.  S.)  302.     See 
also  Cockburn   v.  Thompson,  16  Ves. 

Jr-  325- 

4.  Arkansas.  —  Greedup  v.  Franklin 
County,  30  Ark.  loi. 

California.  —  Carey 
Cal.  180. 

Colorado.  —  Packard 
County,  2  Colo.  338. 

Connecticut.  —  Dodd 
Conn.  232;    Sheldon 
Dist.,  25  Conn.  228. 

District  of  Columbia.  —  Harkness  v. 
District  of  Columbia,  i  MacArthur  (D. 
C.)  121. 

Georgia.  —  Macon,  etc.,  R.  Co.  v. 
Gibson,  85  Ga.  i. 

Illinois.  —  Davidson  v.  Reed,  in  111. 
167;  Whitney  v.  Mayo,  15  111.  252; 
Hale  V.  Hale,  146  111.  256. 

Indiana.  —  Covington  v.  Nelson,  35 
Ind.  532. 

Io7ua.  —  Palo  Alto  Banking,  etc..  Co. 
V.  Mahar,  65  Iowa  74;  Brandirfl  v. 
Harrison  County,  50  Iowa  164;  Flem- 
ing V.  Mershon,  36  Iowa  413. 

Maine.  —  Carlton  v.  Newman,  77 
Me.  408. 

Maryland.  —  Levy  v.  Taylor,  24  Md. 
282;  Kelly  V.  Baltimore,  53  Md.  134. 

Massachusetts.  —  Libby  v.  Norris,  142 
Mass.  246;  Smith  v.  Williams,  116 
Mass.  512. 

Mississippi.  —  McPike  v.  Wells,  54 
Miss.  136. 

Missouri.  —  Newmeyer  v.  Missouri, 
etc.,  R.  Co.,  52  Mo.  81,  14  Am.   Rep, 

394. 

Nebraska  . — Normand  v.  Otoe 
County,  8  Neb.  18. 

N^e'M  Hampshire.  —  Barr  v.  Deniston, 
19  N.  H.  170. 

New  York.  —  Redmond  v.  Hoge,  3. 
Hun  (N.  Y.)  174;  Davis  v.  New  York, 
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sons  whose  joinder  would  be  required  under  a  strict  application 
of  the  general  rule  are  very  numerous  it  is  sufficient  to  bring 
before  the  court  as  parties  on  the  record  enough  fairly  to  repre- 
sent every  class  of  interests.* 

lish  or  contest  a  will  has  many  of  the 
features  of  a  suit  in  chancerj'. 

Generally  as  to  Bepresentative  Suits 
under  the  Code,  see  infra,  VI.  t.  c.  and 
VI.  2.  b.  Parties  by  Representation. 

2.  California. —  Hutchinson  v.  Burr, 
12  Cal.  103. 

District  of  Columbia.  —  Eller  v.  Berg- 
ling.  3  MacArthur  (D.  C.)  189. 

Georgia.  —  Carey   v.    Hoxey,   11   Ga. 

645. 

Illinois.  —  Hale  v.  Hale,  146  111.  256; 
Whitney  v.  Mayo,  15  111.  255. 

Kentucky.  --  Hendrix  v.  Money,  i 
Bush  (Ky.)  306. 

Massachusetts.  —  Stevenson  v.  Austin,. 
3  Met.  (Mass.)  474;  Hills  v.  Putnam,. 
152  Mass.  123;  Cassidy  v.  Shimmin,. 
122  Mass.  409. 

Mississippi.  —  McPike  v.  Wells,  54 
Miss.  136. 

New  York.  —  Wiser  v.  Blachly,  i 
Johns.  Ch.  (N.  Y.)  438;  Blatchford. 
V.  Ross,  54  Barb.  (N.  Y.)  42;  Davis  v,- 
New  York,  14  N.  Y.  527. 

Oregon.  —  Liggett  v.  Ladd,  17  Ore- 
gon 8g. 

Pennsylvania.  —  Manning  v.  Klein,  I 
Pa.  Dist.  Rep.  278. 

Rhode  Island.  —  Vernon  v.  Reynolds,. 
20  R.  I.  (pt.  iii.)  154. 

Texas.  —  Lochte  v.  Blum,  10  Tex., 
Civ.  App.  385. 

Vermont.  —  Stimson  v.  Lewis,  3&- 
Vt.  gi. 

United  States.  —  McArthur  v.  Scott, 
113  U.  S.  340;  Wood  V.  Dummer,  3 
Mason  (U.  S.)  317;  Campbell  v.  Texas, 
etc.,  R.  Co.,  4  Fed.  Cas.  No.  2,366,  x 
Woods  (U.  S.)  368;  Wilmer  v.  Atlanta, 
etc.,  Air  Line  R.  Co.,  30  Fed.  Cas.  No. 
17,776,  2  Woods  (U.  S.)447;  Howth  v, 
Owens,  29  Fed.  Rep.  724;  Smith  v. 
Swormstedt,  16  How.  (U.  S.)  288;  West 
V.  Randall,  2  Mason  (U.  S.)  181;  U.  S. 
Eq.  Rules,  Rule  48  (i  How.  U.  S.» 
LVl.). 

England.  —  Adair  v.  New  River  Co., 
II  Ves.  Jr.  429;  CuUen  ».  Queensberry, 
15  Ves.  Jr.  ]4,  note  a;  Bradwin  v. 
Harpur,  Ambl.  374;  Harvey  v.  Har- 
vey, 4  Beav.  215,  5  Beav.  134;  Weale 
V.  West-Middlesex  Waterworks  Co.,  i 
Jac.  &  W.  358;  Cockburn  v.  Thomp- 
son, 16  Ves.  Jr.  325;  Lloyd  v.  Loaring, 
6  Ves.  Jr.  779;  Meux  v.  Maltby,  2. 
Swanst.  277 


14  N.  Y.  527;  Wood  V.  Draper,  24  Barb. 
(N.  Y.)  187;  Bouton  v.  Brooklyn,  15 
Barb.  (N.  Y.)  375;  Egberts  v.  Wood, 
3  Paige  (N.  Y.)  517;  Mann  v.  Butler,  2 
Barb.  Ch.  (N.  Y.)  362;  Robinson  v. 
Smith,  3  Paige  (N.  Y.)  222;  Cunning- 
ham V.  Pell,  5  Paige  (N.  Y.)  607;  Hal- 
lett  V.  Hallett,  2  Paige  (N.  Y.)  15; 
Oakey  v.  Bend,  3  Edw.  Ch.  (N.  Y.)  482; 
Strong  V.  Waterman,  11  Paige  (N.  Y.) 
607. 

North  Carolina.  —  Vann  v.  Hargett, 
2  Dev.  &  B.  Eq.  (N.  Car.)  31. 

Oregon.  —  Liggett  v.  Ladd,  17  Ore- 
gon 89. 

Rhode  Island.  —  Vernon  v.  Reynolds, 
20  R.  I.  (pt.  iii.)  154. 

Tennessee.  —  Brown  v.  Brown,  86 
Tenn.  314. 

Texas.  —  Hudson  v.  Eisenmayer,  79 
Tex.  406;  Hall  v.  Harris,  11  Tex.  303. 

Wisconsin.  —  Barnes  v.  Beloit,  19 
Wis.  93;  Newcomb  ».  Horton,  18  Wis. 
566;  Douglas  County  v.  Walbridge,  38 
Wis.   179. 

United  States.  — ^  McArthur  v.  Scott, 
113  U.  S.  340;  West  V.  Randall,  2 
Mason  (U.  S.)  193;  Campbell  v.  Texas, 
etc.,  R.  Co.,  4  FocL  Cas.  No.  2,366,  i 
Woods  (U.  S.)  3CC;  Smith  v.  Sworm- 
stedt, 16  How.  (fUc  -J.)  302;  Beatty  v. 
Kurtz,  2  Pet.  (Uc  S.)  566,  Cutting  v. 
Gilbert,  5  Blalchi.  (U.  S.)  259;  Elmen- 
dorf  V.  Taylor,  ic  Wheat.  (U.  S.)  152; 
Wood  V.  Dummer,  3  Mason  (U.  S.)  317. 

England.  —  Attwood  v.  Small, 
Younge  407,  6  CI.  &  F.  232;  Adair  v. 
New  River  Co.,  11  Ves.  Jr.  445;  Lloyd 
V,  Loaring,  6  Ves.  Jr.  779;  Vernon  v. 
Blackerby,  2  Atk.  145;  Phillips  v.  Hud- 
son, L.  R.  2  Ch.  243. 

A  Few  Indians  May  Sue  in  Behalf  of 
All  to  protect  their  common  rights  in 
respect  to  cutting  timber  upon  Indian 
lands  and  to  compel  an  account  for 
such  injuries.  Strong  v.  Waterman, 
II  Paige  (N.  Y.)  607. 

This  Bule  Extends  to  Actions  at  Law 
under  the  Code,  even  in  the  absence  of 
an  express  provision  to  that  effect  such 
as  exists  in  some  states.  Lilly  v.  Tob- 
bein,  103  Mo.  477,  wherein  it  was  ex- 
tended to  a  statutory  proceeding  to 
contest  a  will,  though  it  was  conceded 
that  such  a  proceeding  was  technically 
an  action  at  law.  The  court,  however, 
recognized  the  fact  that  a  suit  to  estab- 
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Averment  in  Bill  to  Bring  Case  Within  Exception.  —  111  all  cases  governed 
by  this  exception  it  seems  proper  to  allege  in  the  bill,  unless  it  is 
otherwise  apparent  upon  its  face,  that  the  parties  are  too  numer- 
ous to  make  it  practicable,  even  if  known,  to  prosecute  the  suit 
if  all  are  made  parties.* 

The  Number  Required  to  Bring  a  Case  Within  This  Exception  would  seem  to 
be  somewhat  in  the  sound  discretion  of  the  court. *^ 


When  the  Court  Is  Satisfied  chat  it  has 
a  sufficient  number  before  it  to  insure 
a  fair  trial  of  the  issue  it  will  hear  the 
cause.  McArthur  v.  Scott,  113  U.  S. 
340,  citing-  Bradwin  v.  Harpur,  Ambl. 
374,  and  Harvey  v.  Harvey,  4  Beav. 
215,  5  Beav.  134. 

Beason  of  Exception  as  to  Numerous 
Parties.  —  "Where  the  parties  inter- 
ested in  the  suit  are  numerous,  their 
rights  and  liabilities  are  so  subject  to 
change  and  fluctuation  by  death  or 
otherwise  that  it  would  not  be  possible, 
without  very  great  inconvenience,  to 
make  all  of  them  parties,  and  would 
oflentimes  prevent  the  prosecution  of 
the  suit  to  a  hearing.  For  conveni- 
ence, therefore,  and  to  prevent  a  fail- 
ure of  justice,  a  court  of  equity  permits 
a  portion  of  the  parties  in  interest  to 
represent  the  entire  body,  and  the  de- 
cree binds  all  of  them  the  same  as  if 
all  were  before  the  court.  The  legal 
and  equitable  rights  and  liabilities  of 
all  being  before  the  court  by  represen- 
tation, and  especially  where  the  sub- 
ject-matter of  the  suit  is  common  to 
all,  there  can  be  very  little  danger  but 
that  the  interest  of  all  will  be  properly 
protected  and  maintained."  Smith  v. 
Swormstedt,  16  How.  (U.  S.)  303. 

Suing  Representatives  Chosen  by  Par- 
ties.—  In  Vernon  v.  Blackerby,  2  Aik. 
145,  Lord  Hardwicke  refers  with 
approbation  to  a  case  decided  in  1720, 
where  several  persons  were  interested 
who  had  given  a  general  power  and 
authority  to  some  few  only,  and  there- 
fore, to  avoid  inconvenience  from  mak- 
ing numerous  parties,  the  court  re- 
•strained  them  to  those  persons  who 
were  intrusted  with  the  general  power. 
The  same  principle  governed  in  Cullen 
■sj.  Queensberry,  15  Ves.  Jr.  14,  note  a, 
where  it  was  held  sufficient  to  bring  in 
the  contractors  or  directors  of  a  private 
society. 

1.  Story  Eq.  PI.,  §§  95,  116;  Weld  v. 
Bonham,  2  Sim.  &  S.  91;  Cullen  v. 
Queensberry,  i  Bro.  C.  C.  loi.  See 
also  supra,  p.  610. 

Selection  of  Defendants  by  Court.  —  In 
Ayres  v.  Carver,  17   How.  (U.  S.)  591, 


the  bill  named  as  defendants  some  two 
hundred  persons  and  prayed  that  they 
might  all  be  made  defendants,  and  as 
they  were  very  numerous,  that  the 
court  would  designate  a  few  of  them 
who  should  represent  the  whole  body 
and  upon  whom  personal  service  of  the 
subpoena  should  be  made.  The  court, 
on  application  of  the  complainant, 
ordered  the  cause  to  proceed  against 
seven  named  defendants,  upon  whom 
process  was  afterwards  served  and  who 
appeared  in  the  cause. 

2.  Discretion  of  Court.  —  Smith  v.  Wil- 
liams, 116  Mass.  510,  wherein  the  couii 
said:  "  How  far  such  persons  should 
be  made  parties  to  the  suit  depends 
largely  upon  the  discretion  of  the 
court,  considering  on  the  one  hand  the 
difficulty  and  expense  of  joining  them, 
and  on  the  other  the  paramount  im- 
portance of  having  such  a  representa- 
tion of  the  interests  concerned  as  may 
enable  the  question  at  issue  to  be  fairly 
tried."  The  court,  in  the  exercise  of 
this  discretion  in  this  particular  case, 
sustained  a  demurrer  for  want  of  par- 
ties, although  the  plaintiff  had  sued  in 
behalf  of  himself  and  of  all  other  per- 
sons having  like  interests  in  the  alleged 
trust  fund. 

Numbers  Held  Sufficient  to  Fall  Within 
Exception.  —  Six  thousand  is  a  sufficient 
number  to  bring  the  case  within  the 
exception,  Hichens  v.  Congreve,  4 
Russ.  562;  as  is  also  four  thousand, 
Wilmer  v.  Atlanta,  etc.,  Air  Line  R. 
Co.,  30  Fed.  Cas.  No.  \'],T](i,  2  Woods 
(U.  S.)  447;  or  three  thousand  or 
fifteen  hundred,  Smith  v.  Swormstedt, 
16  How.  (U.  S.)  303;  or  six  hundred, 
Bouton  V.  Brooklyn,  15  Barb.  (N.  Y.) 
391;  or  five  hundred,  Attwood  v.  Small, 
Younge  407,  6  CI.  &  F.  232;  or  three 
hundred,  Whitney  v.  Mayo,  15  111.  255; 
or  two  hundred,  Ayres  v.  Carver,  17 
How.  (U.  S.)  591.  But  where  only 
thirty-five  persons  were  interested,  it 
was  held  in  one  case  that  it  was  suffi- 
cient to  bring  the  case  within  the 
exception,  McCaleb  v.  Crichfield,  5 
Heisk.  (Tenn.)  28?;  while  in  another 
case  it  was  held  that  thirty-five  are  not 
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V.    Klein, 
Pa,   Disc. 


Where  the  Question  Involved  Is  One  of  a  Common  or  General  Interest  to 
man)^,  the  suit  may  be  brought  by  or  against  a  few  of  those 
interested  to  determine  the  question  for  the  benefit  of  all,  though 
perhaps,  as  is  intimated  rather  than  held  in  a  few  authorities^ 
their  number  is  not  so  great  as  to  bring  the  case  within  this 
exception  upon  the  ground  of  number  alone.* 

Common  Applications  of  Exception.  —  One  of  the  most  usual  applica- 
tions of  this  exception  is  in  the  case  of  voluntary  and  unincor- 
porated associations,  where  a  few  members  are  permitted  to 
represent  all  the  others,  either  as  complainants  or  defendants, 
where  their  number  is  very  great  or  some  of  them  are  unknown.* 

too  numerous  to  join,  Kirk  v.  Young, 
2  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  453. 
Twenty  are  not  too  many  to  join. 
Harrison  v.  Stewardson,  2  Hare  530. 

In  Nashville,  etc.,  R.  Co.  v.  Orr,  r8 
Wall.  (U.  S.)  471,  the  court  refused  to 
proceed  until  all  the  bondholders,  who 
numbered  only  fifteen  persons,  were 
made  parties,  holding  that  it  was  not 
a  proper  case  for  a  representative  suit. 
In  Cassidy  v.  Shimmin,  122  Mass.  409, 
it  was  held  that  the  parties  in  interest 
in  that  particular  case  were  not  so  nu- 
merous as  to  create  any  difficulty  in 
joining  them. 

Presumption.  —  In  the  case  of  an  issue 
of  several  hundred  bonds,  the  bond- 
holders will  be  presumed  to  be  so  nu- 
merous as  to  bring  the  case  within  the 
exception  Campbell  v.  Texas,  etc., 
R.  Co  ,  4  Fed.  Cas.  No.  2,366,  i  Woods 
(U.  S.)  368. 

1.  Egberts  v.  Wood,  3  Paige  (N.  Y.) 
517;  Mitchell  V.  Lenox,  2  Paige  (N.  Y.) 
280;  West  V.  Randall,  2  Mason  (U.  S.) 
181;  Smith  V.  Swormstedl,  16  How.  (LJ. 
S.)  302;  Cockburn  v.  Thompson,  16 
Ves.  Jr.  325;  Story  Eq.  PL,  §g  97,  104, 
107. 

Perhaps  some  cases  of  suits  by  mem- 
bers of  voluntary  and  unincorporated 
associations  would  fall  within  this 
rule,  though  in  most  of  the  cases  which 
have  occurred  the  members  were  very 
numerous.  See  Story  Eq.  PL,  §  107. 
See  also  the  cases  cited  in  the  succeed- 


Milligan 
Lloyd  V. 


ing  note. 

2.  Voluntary  and  Unincorporated  Asso- 
ciations— California.  —  Gorman  v.  Rus- 
sell, 14  Cal.  531. 

Missouri.  —  Lilly  v.  Tobbein,  103 
Mo.  477. 

New  York.  —  Wiser  v.  Blachly,  i 
Johns.  Ch.  (N.  Y.)  438;  Bouton  v. 
Brooklyn.  15  Barb.  (N.  Y.)  391;  Oakey 
V.  Bend,  3  Edw.  Ch.  (N.  Y.)  482. 

Oregon.  —  Liggett  v.  Ladd,  17  Ore- 
gon 89. 


Pennsylvania.  —  Manning 
II  Pa.  Co.  Ct.  Rep.  525,  i 
Rep.  278. 

United  States.  —  Mandeville  v.  Riggs, 
2  Pet.  (U.  S.)  482;  U.  S.  V.  Coal  Deal- 
ers' Assoc,  85  Fed.  Rep.  252;  Smith  v. 
Swormstedt,  16  How.  (U.  S.)  302;  West 
V.  Randall,  2  Mason  (U.  S.)  192. 

England.  —  Cockburn  v.  Thompson, 
16  Ves.  Jr.  325;  CuUen  v.  Queens- 
berry,  15  Ves.  Jr.  14,  note  a\  Baldwin 
V.  Lawrence,  2  Sim.  &  S.  18; 
V.  Mitchell,  3  Myl.  &  C.  72; 
Loaring,  6  Ves.  Jr.  773. 

See  generally  article  Unincorpo- 
rated Associations. 

In  cases  of  voluntary  associations, 
equity  will  not  sustain  a  bill  filed  by  a 
portion  of  the  members  unless  the 
others  are  made  defendants,  or  the  suit 
is  brought  also  on  their  behalf.  The 
same  principle  prevails  where  the  offi- 
cers or  a  committee  of  a  church  sue. 
Whitney  v.  Mayo,  15  111.  252. 

Suits  by  and  Against  Officers  of  Unincor- 
porated Associations.  —  In  a  suit  against 
the  trustees  of  a  joint- stock  association 
to  compel  an  account  and  settlement 
of  the  affairs,  the  shareholders  being 
numerous,  and  the  defendants  having 
legal  power  over  the  property,  the  bill 
is  properly  filed  by  one  of  the  share- 
holders in  behalf  of  himself  and  others. 
Mann  v.  Butler,  2  Barb.  Ch.  (N.  Y.) 
362. 

In  Meux  v.  Maltby,  2  Swanst.  277. 
the  question  as  to  parties  in  this  class 
of  cases  was  very  fully  considered,  and 
on  a  bill  against  the  treasurer  and  di- 
rectors of  a  joint-stock  company  it  was 
held  that  it  was  not  necessary  that  the 
rest  of  the  proprietors,  being  very  nu- 
merous, should,  be  made  parties.  See 
also  Stevenson  v.  Austin,  3  Met. 
(Mass.)  481. 

A  bill  for  the  benefit  of  a  co-operative 
association,  composed  of  many  per- 
sons,   can    be    maintained    against    a 
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Bills  by  stockholders  of  a  corporation,*  or  by  legatees  and  dis- 
tributees,* or  by  creditors  *  or  bondholders,'*  on  behalf  of  them- 
selves and  all  others  similarly  interested,  are  familiar  instances  of 
the  application  of  this  exception. 

cc.  Tenants  in  Tail,  Unborn  or  Contingent  Remaindermen,  etc.  — 
Where  real  property  in  controversy  is  subject  to  an  entail,  it  is 
generall}'^  sufficient  to  make  the  first  person  in  being  in  whom  an 
estate  of  inheritance  is  vested  a  party  with  those  claiming  prior 
interests,  omitting  those  who  may  claim  in  remainder  or  reversion 
after  such  vested  estate  of  inheritance,*  and  a  decree  against  the 


director  and  some  partners  by  the  other 
members  of  the  board  of  directors, 
without  making  all  the  partners  par- 
ties, as  they  are  sufficiently  represented 
by  the  directors.  Goldman  v.  Page,  59 
Miss.  404,  dii fig  Wall  z'.  Boisgerard,  11 
Smed.  &  M.  (Miss.)  574. 

1.  California.  —  Moyle  v.  Landers, 
S3  Cal.  579. 

A^ezv  York.  —  Mann  v.  Butler,  2 
Barb.  Ch.  (N.  Y.)  362;  Walker  v.  Dev- 
ereaux,  4  Paige  (N.  Y.)  229;  Redmond 
■V.  Hoge,  3  Hun  (N.  Y.)  171;  Hiscock  v. 
Lacy,  9  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
578;  Robinson  v.  Smith,  3  Paige  (N. 
Y.)  222;  Cunningham  v.  Pell,  5  Paige 
(N.  Y.)  607. 

West  Virginia.  —  Crumlish  v.  Shen- 
andoah Valley  R.  Co.,  28  W.  Va.  623. 

United  States.  —  Forbes  v.  Memphis, 
etc.,  R.  Co.,  2  Woods  (U.  S.)  324. 

England.  —  Hichens  v.  Congreve,  4 
Russ.  562. 

2.  Legatees  and  Distribatees.  —  Todd 
V.  Sterrett,  6  J.  J.  Marsh.  (Ky.)  432; 
Egberts  v.  Wood,  3  Paige  (N.  Y.)  517; 
McKenzie  v.  L'Amoureux,  11  Barb. 
(N.  Y.)  ';i6;  Mitchell  v.  Lenox,  2  Paige 
<N.  Y.)"  280;  Hallett  1.  Hallett,  2 
Paige  (N.  Y.)  15;  Bouton  v.  Brooklyn, 
1 5  Barb.  (N.  Y.)  375 ;  Bro wer  v.  Bowers, 
I  Abb.  App.  Dec.  (N.  Y.)  214;  West  v. 
Randall,  2  Mason  (U.  S.)  192;  Cock- 
burn  V.  Thompson,  16  Ves.  Jr.  325. 
See  also  article  Legatees  and  i3iSTRiB- 
xjTEES,  vol.  13,  p.  I. 

3.  Creditors'  Bills  — Kentucky,  —  Todd 
■T.  Sterrett,  6  J.  J.  Marsh.  (Ky.)  425. 

Massachusetts.  —  Libby  v.  Norris,  142 
Mass.  246. 

New  York.  —  Bank  of  British  North 
America  v.  Suydam,  6  How.  Pr.  (N.  Y. 
Supreme  Ct.)  379;  Wheeler  z/.  Wheedon, 
^  How.  Pr.  (N.  Y.  Supreme  Ct.)  293; 
Petree  v.  Lansing,  66  Barb.  (N.  Y.) 
357;  Matter  of  City  Bank,  10  Paige  (N. 
Y.)  378;  Cox  V.  Piatt,  32  Barb.  (N.  Y.) 
J26,  19  How.  Pr.  (N.  Y.)  121;   Pfohl  v. 


Simpson,  74  N.  Y.  137;  Garner  v. 
Wright.  24  How.  Pr.  (N.  Y.  Supreme 
Ct.)  144;  Bouton  V.  Brooklyn,  15  Barb. 
(N.  Y.)  375;  Edmeston  v.  Lyde,  i 
Paige  (N.  Y.)  637;  Hendricks  v.  Robin- 
son, 2  Johns.  Ch.  (N.  Y.)  283;  M'Der- 
mutt  V.  Strong,  4  Johns.  Ch.  (N,  Y.) 
687;  Mitchell  V.  Lenox,  2  Paige  (N. 
Y.)  280;  Egberts  v.  Wood,  3  Paige 
(N.  Y.)  517;  Robinson  v.  Smith,  3 
Paige  (N.  Y.)  222;  Cunningham  v.  Pell, 
5  Paige  (N.  Y.)  607. 

Texas.  —  Lochte  v.  Blum,  10  Tex, 
Civ.  App.  385;  Hudson  v.  Eisenmayer, 
79  Tex.  406. 

United  States.  —  West  v.  Randall,  2 
Mason  (U.   S.)  181,  29  Fed.   Cas.   No. 

17,424- 

See  also  article  Creditors'  Bills 
AND  Fraudulent  Conveyances,  vol.  5, 
p.  388. 

4.  Wilmer  v,  Atlanta,  etc..  Air  Line 
R.  Co.,  30  Fed.  Cas.  No.  17,776,  2 
Woods  (U.  S.)  447. 

5.  Mitf.  &  Ty.  Eq.  PI.  264;  Story  Eq. 
PI.,  §  144.  See  also  the  following 
cases: 

Illinois.  —  Hale  v.  Hale,  146  111. 
256. 

Mississippi. — Cannon  v.  Barry,  59 
Miss.  289. 

South  Carolina.  —  Van  Lew  v.  Parr, 
2  Rich.  Eq.  (S.  Car.)  321;  Bofil  v. 
Fifher,  3  Rich.  Eq.  (S.  Car.)  i. 

Virginia.  —  Baylor  v.  Dejarnette,  13 
Gratt.  (Va.)  152;  Faulkner  z/.  Davis,  18 
Gratt.  (Va.)  651. 

United  States.  —  McArthur  v.  Scott, 
113  U.  S.  340. 

England.  —  Yates  v.  Hambly,  2  Atk. 
238;  Lloyd  V.  Johnes,  9  Ves.  Jr.  55; 
Finch  V.  Finch,  2  Ves.  492;  Cockburn 
V.  Thompson,  16  Ves.  Jr.  325;  Giflard 
V.  Hort,  I  Sch.  &  Lef.  386;  Leonard  v. 
Sussex,  2  Vern.  527;  Reynoldson  v. 
Perkins,  Ambl.  564;  Wills  v.  Slade,  6 
Ves.  Jr.  498. 

A  purchase   under  a  decree,  though 
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person  having  that  estate  of  inheritance  will  bind  those  in 
remainder  or  reversion  though  by  failure  of  all  the  previous  estates 
the  estates  then  in  remainder  or  reversion  may  afterwards  vest  in 
possession ;  *  and  it  will  make  no  difference  whether  the  bill  is 
brought  b)'  or  against  such  tenant  in  tail,  as  he  will  in  either  case 
be  equally  the  representative  of  the  subsequent  estates  and 
interests.* 

Sufficient  to  Bring  In  Life  Tenant.  —  So  also  it  seems  that  if  there  is 
no  person  entitled  to  the  inheritance,  it  will  be  sufficient  to  bring 
in  the  life  tenant,^  though  there  is  no  such  privity  between  a  life 


afifected  by  irregularity  and  notice,  will 
not  be  set  aside  in  favor  of  a  subse- 
quent remainderman,  a  prior  tenant  in 
tail  having  been  made  a  party.  Lloyd 
V.  Johnes,  g  Ves.  Jr.  37. 

Owner  of  Particular  Estate  Not  a  Suffi- 
cient Eepresentative.  —  It  is  essential 
that  there  be  before  the  court  not 
merely  the  owner  of  the  particular 
estate,  but  also  the  owner  of  the  first 
vested  estate  in  reversion  or  remain- 
der. Williamson  v.  Jones,  43  W.  Va. 
562  [citing  I  Dan.  Ch.  Pr.  227;  Story 
Eq.  PL,  p§  144,  145;  Faulkner  v. 
Davis.  iS  Gratt.  (Va.)  684]. 

Having  a  Second  or  Third  in  Bemainder 
a  Party  is  not  sufficient,  unless  the  first 
remainderman  in  tail  in  being  is  also  a 
party,  in  which  case  it  is  wholly  imma- 
terial whether  the  second  or  third  in 
remainder  is  a  party  or  not.  Finch  v. 
Finch,  2  Ves.  492. 

1.  Mitf.  &  Ty.  Eq.  PL  264.  See  also 
McArthur  :.  Scott,  113  U.  S.  340;  Finch 
V.  Finch,  2  Ves.  491;  Giffard  v.  Hort.  1 
Sch.  &  Lef.  407;  Cockburn  v.  Thomp- 
son, 16  Ves.  Jr.  325;  Baylor  v.  Dejar- 
nette,  13  Gratt.  (Va.)  164.  But  see 
Anonymous,  2  Eq.  Cas.  Abr.  166, 
wherein,  although  it  was  held  that  a 
bill  was  not  demurrable  for  nonjoinder 
of  a  remainderman  expectant  on  an 
estate  tail,  the  reason  assigned  was  that 
"  such  remainderman  is  not  regarded 
in  equity,  neither  can  he  be  bound." 

2.  Hale  v.  Hale,  146  111.  257;  Van  Lew 
V.  Parr,  2  Rich.  Eq.  (S.  Car.)  321;  Bofil 
V.  Fisher,  3  Rich.  Eq.  (S.  Car.)  i; 
Baylor  v.  Dejarnette,  13  Gratt.  (Va.) 
T52;  Faulkner  v.  Davis,  18  Gratt.  (Va.) 
«5i;  Giffard  v.  Hort.  i  Sch.  &  Lef.  386; 
Finch  V.  Finch,  2  Ves.  491;  Leonard  z'. 
Sussex,  2  Vern,  527;  Reynoldson  v. 
Perkins,  Ambl.  564;  Wills  v.  Slade,  6 
Ves.  Jr.  498. 

8.  McArthur  v.  Scott,  113  U.  S.  340; 
Marriott  v.  Kirkham,  3  Giff.  536,  8  Jur. 
N.  S.  379,  31  L.  J.  Ch.  312,   10  W.  R. 


340,  6  L.  T.  N.  S.  17:  Giffard  v.  Hort, 
I  Sch.  &  Lef.  407.  But  see  Watson  v. 
Watson,  3  Jones  Eq.  (N.  Car.)  402; 
Williamson  v.  Jones.  43  W.  Va.  562. 

The  Executor  and  Life  Tenant  Are  Suffi- 
cient Parties  to  a  bill  to  enforce  a  debt 
charged  upon  real  estate  devised  to  one 
for  life  with  contingent  remainder  to 
his  unborn  son.  McArthur  v.  Scott, 
113  U.  S.  340  [citing  Finch  v.  Finch,  2 
Ves.  491;  Baylor  v.  Dejarnette,  13 
Gratt.  (Va.)  168;  Goodchild  v.  Terrett, 
5  Beav.  398]. 

Trustee  and  Contingent  Bemaindermen 
in  Esse.  —  Where  a  testator  invests  his 
executor  with  the  legal  title  to  land  as 
trustee,  in  trust  for  his  grandchildren 
that  may  be  living  at  a  future  day,  as 
on  the  death  of  the  survivor  of  several 
other  persons  to  whom  he  has  devised 
annuities  for  their  lives,  on  bill  by  the 
trustee  for  leave  to  sell  the  land  and 
reinvest  the  proceeds  it  will  be  suffi- 
cient to  make  all  persons  in  esse  at  the 
time  of  filing  the  bill,  who  have  an  in- 
terest in  the  estate,  parties  defendant, 
and  a  decree  ordering  such  sale  and 
reinvestment  will  be  binding  on  grand- 
children who  may  thereafter  be  born, 
as  their  interests  are  identical  with 
those  in  being.  Hale  v.  Hale,  146  III. 
228.  See  also  to  the  same  effect  Har- 
rison V.  Wallton,  95  Va.  721. 

The  Life  Tenant  Is  Not  a  Sufficient 
Party  to  represent  an  estate,  except  in 
cases  of  partitions  simply,  or  where  the 
object  of  the  suit  is  to  collect  debts  or 
enforce  a  lien  upon  land.  Downin  v. 
Sprecher,  35  Md.  475. 

A  trustee  for  life  and  his  cestuis  que 
trustent  do  not  represent  unborn  con- 
tingent remaindermen  in  a  proceeding 
for  the  sale  of  the  whole  estate.*  Long 
V.  Long,  62  Md.  66.  But  see  Markle's 
Estate,  182  Pa.  St.  378. 

The  Life  Tenant  and  a  Contingent 
Bemainderman  in  Esse  cannot  represent 
other  contingent  remaindermen  not  in 
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tenant  and  a  vested  remainderman  in  esse  that  the  presence  of 
a  Hfe  tenant  as  a  party  by  representation  makes  the  remainder- 
man a  party,* 

Bight  to  Appeal  from  Decree.  —  It  has  therefore  been  determined  that 
a  person  so  entitled  in  remainder  and  afterwards  becoming 
entitled  in  possession  may  appeal  from  a  decree  made  against  a 
person  having  a  prior  estate  of  inheritance,  and  cannot  avoid  the 
effect  of  the  decree  by  a  new  bill.* 

Contingent  Limitations  and  Executory  Devises  to  persons  not  in  being 
may  in  like  manner  be  bound  by  a  decree  against  a  person  claim- 
ing a  vested  estate  of  inheritance.*  Indeed,  the  doctrine  of 
representation  has  been  said  to  be  especially  applicable  to  this 
class  of  cases,  as  it  would  be  highly  inconvenient  and  unjust  that 
all  the  rights  of  all  the  parties  in  being  should  be  required  to 
await  the  possibility  of  birth  of  new  claimants  until  the  possibility 
of  such  birth  has  become  extinct. "*     Nevertheless  in  a  few  cases 


esse  so  as  to  bind  their  interests.  Jus 
tice  V.  Guion,  76  N.  Car.  442  \citing 
with  approval  Watson  v.  Watson,  3 
Jones  Eq.  (N.  Car.)  400;  Williams  v. 
Hassell,  74.  N.  Car.  434].  See  also 
Downin  v.  Sprecher,  35  Md.  475. 

1.  Williamson  v.  Jones,  43  W.  Va. 
562. 

Owners  of  Vested  Estates  in  Reversion 
and  Bemainder,  whether  by  legal  or 
equitable  title,  are  indispensable  par- 
ties to  a  chancery  suit  to  sell  the  fee; 
and  the  presence  as  parties  of  a  tenant 
for  life,  or  of  the  trustee  holding  for 
them,  does  not  make  them  parties  by 
representation,  and  a  sale  under  the 
decree  will  not  affect  or  pass  their  right 
jn  the  land.  Williamson  v.  Jones,  43 
W.  Va.  562.  In  Leggett  v.  Mutual  L. 
Ins.  Co.,  64  Barb.  (N.  Y.)  23,  the  same 
conclusion  was  reached  in  a  very  simi- 
lar case,  but  the  case  was  afterwards 
reversed  upon  another  point  in  53  N. 
Y.  394- 

2.  Mitf.  &  Ty.  Eq.  PI.  264,  citing 
Giffard  v.  Hort,  i  Sch.  &  Lef.  411. 

3.  Long  V.  Long,  62  Md.  67;  Towns- 
hend  V.  Frommer,  125  N.  Y.  446;  Kent 
V.  St.  Michael's  Church,  136  N.  Y.  10; 
Bofil  V.  Fisher,  3  Rich.  Eq.  (S.  Car.)  i; 
Van  Lew  v.  Parr,  2  Rich.  Eq.  (S.  Car.) 
331;  Leroy  v.  Charleston,  20  S.  Car. 
78;  Trescot  v.  Smyth,  i  M'Cord  Eq. 
(S.  Car.)  301;  Harrison  v.  Wallton,  95 
Va.  72f;  McArthur  v.  Scott,  113  U.  S. 
340. 

Contingent  Bemaindermen  in  Esse 
should  be  made  parties.  Farr  v.  Gil- 
reath,  23  S.  Car.  514;  Moseley  v.  Hank- 
inson,  22  S.  Car.  325;  Bofil  v.  Fisher.  3 


Rich.  Eq.  (S.  Car.)  i;  Leroy  v.  Charles- 
ton, 20  S.  Car.  78. 

4.  Hale  v.  Hale,  146  111.  259.  See 
also  McArthur  v.  Scott,  113  U.  S.  340; 
Long  V.  Long,  62  Md.  67. 

For  Example,  in  a  bill  to  enforce  a 
debt  charged  upon  real  estate  devised 
to  one  for  life,  with  contingent  remain- 
der to  his  unborn  son,  the  executor  and 
the  tenant  for  life  are  sufficient  parties, 
because,  as  was  said  long  ago  by  Lord 
Hardwicke,  if  there  is  no  one  in  whom 
the  estate  of  inheritance  is  vested,  "  it 
is  impossible  to  say  the  creditors  are  to 
remain  unpaid  and  the  trust  not  to  be 
executed  until  a  son  is  born.  If  there 
is  no  first  son  in  being,  the  court  must 
take  the  facts  as  they  stand.  It  would 
be  a  very  good  decree,  and  no  son  born 
afterward  could  dispute  it,  unless  he 
could  show  fraud,  collusion,  or  misbe- 
havior in  the  performance  of  these 
trusts,  otherwise  he  would  be  bound 
by  it.  But  if  there  is  a  son  born,  which 
is  a  remainder  in  tail  existing,  it  is  a 
different  case,  for  then,  if  tenant  for 
life  brings  a  bill  for  performance  of  it 
without  him,  he  would  be  entitled, 
without  showing  fraud  or  collusion,  to 
overhaul  all  this  matter."  Finch  v. 
Finch,  2  Ves.  491,  quoted  with  approval 
in  McArthur  v.  Scott,  113  U.  S.  401. 
See  also  Goodchild  v.  Terrett,  5  Beav, 
398. 

Beason  for  Btile.  —  In  Faulkner  v. 
Davis,  18  Gratt.  (Va.)  690,  the  court 
said:  "  This  rule  of  representation 
often  applies  to  living  persons,  who  are 
allowed  to  be  made  parties  by  repre- 
sentation, for  reasons  of  convenience 
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it  is  held  that  the  interests  of  unborn  contingent  remaindermen 
cannot  be  adjudicated  until  they  have  become  vested.* 

Person  Seized  of  Defeasible  Estate.  —  Where  a  person  is  seized  of  an 
estate  in  fee,  defeasible  by  a  conditional  limitation,  shifting  use, 
or  executory  devise,  the  inheritance  is  not  represented  merely  by 
the  person  who  has  the  defeasible  estate,*  and  a  person  in  being 
claiming  under  a  limitation  by  way  of  executory  devise,  not  sub- 
ject to  any  preceding  vested  estate  of  inheritance  by  which  it  may 


and  justice,  because  their  interests  will 
be  sufficiently  defended  by  others  who 
are  personally  parties,  and  who  have 
motives,  both  of  self-interest  and  affec- 
tion, to  make  such  defense;  and  it  is 
therefore  considered  unnecessary  to 
make  such  living  persons  parties,  and. 
indeed,  improper  to  do  so,  and  thus 
compel  them  to  litigate  about  an  inter- 
est which  may  never  vest  in  them. 
But  the  rule  also  often,  and  a  fortiori, 
applies  to  persons  not  in  being,  and 
who,  of  course,  may  never  be  in  being, 
who  are  allowed  to  be  made  parties  by 
representation  for  reasons  not  only  of 
convenience  and  j  ustice  but  of  necessity 
also,  because  it  is  impossible  to  make 
them  personally  parties." 

So  also  in  Bofil  v.  Fisher,  3  Rich. 
Eq.  (S.  Car.)  i.  it  is  said:  "  But  the 
question  is  whether  the  court  has  the 
power,  by  its  decrees,  to  alienate  the 
contingent  titles  of  unborn  remainder- 
men, who,  from  the  nature  of  things, 
cannot  be  made  parties,  or  be  repre- 
sented in  the  proceedings  before  the 
court;  or  to  alienate  the  contingent 
titles  of  persons  who,  though  in  esse, 
are  resident  in  other  states,  or  in  for- 
eign lands,  whose  residences  and  even 
whose  names  are  unknown.  To  say 
that  the  court  could  not,  under  circum- 
stances like  these,  convey  away  the  fee, 
would  be  to  assert  a  doctrine  that 
would  render  conditional  limitations 
and  contingent  remainders  an  intoler- 
able evil  to  a  growing  and  prosperous 
community.  Thus  to  shackle  estates 
without  the  power  of  relief  unless 
every  person  having  a  contingent  and 
possible  interest  could  be  brought  be- 
fore the  court,  would  be  to  sacrifice  the 
rights  and  interests  of  the  present  gen- 
eration to  those  of  posterity,  and  of 
citizens  to  aliens.  If  the  whole  prop- 
erty of  the  country  were  thus  situated, 
it  is  obvious  that  all  improvement  and 
advance  would  be  completelychecked." 
Quoted  with  approval  in  Hale  v.  Hale. 
146  111.  259.     See  also  Mead  v.  Mitch- 


ell, ]7  N.  Y.  210,  5  Abb.  Pr.  (N.  Y. 
Supreme.  Ct.)  92;  De  Leon  v.  Barrett, 
22  S.  Car.  412;  Dodge  v.  Cole,  97  111. 
338. 

"  It  would  certainly  be  unreasonable 
and  unjust  that  a  party  having  a  charge 
upon  an  estate  affecting  the  whole  fee 
should  be  delayed  or  embarrassed  in 
enforcing  his  claim  because  of  limita- 
tions by  way  of  remainder  to  persons 
whom  it  might  be  impossible  or  im- 
proper to  make  parties  to  the  cause. 
To  obviate  this  difficulty,  the  doctrine 
of  virtual  representation  has  been  in- 
troduced," Harrison  v.  Walton,  95 
Va.  721. 

1.  Williams  v.  Hassell,  74  N.  Car. 
434;  Justice  V.  Guion,  76  N.  Car.  442; 
Watson  V.  Watson,  3  Jones  Eq.  (N. 
Car.)  400;  Grissom  v.  Parrish,  Phil. 
Eq.  (N.  Car.)  330;  Thomas  v.  Poole,  19 
S.  Car.  336 

2.  Goodess  v.  Williams,  2  Y.  &  Coll.  * 
Ch.  595,  7  Jur.  1123:  Long  v.  Long,  62 
Md.66. 

Posthumous  Heir.  —  In  McConnel  v. 
Smith,  39  111.  279,  the  lands  of  a  tes- 
tator were  charged  with  his  debts  by 
his  will  as  well  as  by  law.  The 
legatee  under  the  will  died,  and  the 
creditors  of  the  testator  filed  a  bill  in 
chancery  to  enforce  their  lien  against 
said  lands,  bringing  into  court  as  de- 
fendants the  executor  of  the  testator 
and  all  the  heirs  of  the  legatee,  he 
teing  without  issue.  They  obtained  a 
decree  for  the  sale  of  the  lands,  and 
the  lands  were  sold,  after  which  it 
appeared  that  a  posthumous  heir  had 
been  born  to  the  legatee  after  said  de- 
cree was  rendered,  whereby  the  former 
heirs  of  the  legatee  ceased  to  be  heirs, 
though  that  fact  was  not  known  in  the 
state  at  the  time  of  the  sale.  It  was 
held  that,  since  the  real  heir  was  not  a 
party  to  the  proceeding  in  which  the 
decree  was  rendered,  it  was  void  as 
to  him,  and,  being  void  as  to  him, 
the  purchasers  at  that  sale  took  no 
title. 
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be  defeasible,  must  be  made  a  party  to  a  bill  affecting  his  rights.* 
Contingent    Eemaindermen    as    Bepresentatives,  —  So,    also,    contingent 
remaindermen  without  any  vested  interest  cannot  represent  subse- 
quent remaindermen  or  tenants  in  tail.^ 

Class  Subject  to  Open  and  Let  in  After-born  Members.  —  But  where  the 
legal  title  to  an  estate  is  vested  in  a  class  subject  merely  to  open 
and  let  in  after-born  children,  the  members  of  the  class  in  being 
at  any  given  time  represent  not  only  themselves  but  also  the  per- 
sons not  born,  in  any  litigation  with  reference  to  the  estate; 
though  where  the  action  is  to  partition  it,  or  to  foreclose  a  mort- 
gage upon  it,  or  in  some  other  way  to  change  or  extinguish  the 
title,  it  is  the  duty  of  the  court  to  protect  the  interests  of  the 
persons  unborn  by  setting  apart  a  portion  of  the  land  or  its  pro- 
ceeds to  represent  in  some  form  such  interests.* 


1.  Mitf.  &  Ty.  Eq.  PI.  265  [citing 
Handcock  v.  Shaen,  Colles  P.  C.  122; 
Anonymous,  2  Eq.  Cas.  Abr.  166; 
Sherit  v.  Birch,  3  Bro.  C.  C.  229]. 

2.  Cannon  v.  Barry,  59  Miss.  305, 
wherein  it  was  said  that  "it  is  only 
where  the  first  tenant  in  tail  in  esse  has 
a  vested  estate  of  inheritance  that  he  is 
held  to  so  far  represent  all  subsequent 
tenants  in  tail  as  to  dispense  with  the 
necessity  of  joining  them.  The  doc- 
trine does  not  apply  to  a  contingent 
remainderman  with  no  vested  in- 
terest." Citing  Story  Eq.  PI.,  §§  145- 
147.  See  also  Williams  v.  Hassell,  74 
N.  Car.  434.  But  see  Harrison  v. 
Wallton,  95  Va.  721. 

A  Bemainderman  Whose  Estate  Is  Vested 
may  sue  for  others  as  their  representa- 
tive. Champlin  v.  Champlin,  4  Edw. 
Ch.  (N.  Y.)  22S. 

3.  Bemainders  Vested  Subject  to  Open 
and  Let  In  After-born  Bemaindermen.  — 
Kent  V.  St.  Michael's  Church,  136  N. 
Y.  10,  which  is  a  late  and  important 
case  upon  this  subject.  The  action 
was  to  enforce  specific  performance  of 
a  contract  to  purchase  real  estate, 
which  the  defendant  refused  to  carry 
out,  upon  the  ground  that  the  com- 
plainants could  not  convey  a  good  title. 
The  validity  of  the  title  offered  rested 
upon  the  effect  of  a  decree  in  an  action 
theretofore  brought  by  the  real  owners 
of  the  land,  claiming  under  a  lost  and 
unrecorded  deed  against  the  record 
owners  of  the  land,  in  whom  was 
vested  the  whole  record  legal  title,  sub- 
ject only  to  open  and  let  in  afterborn 
children.  It  was  held  that  a  decree  in 
such  action  quieting  the  title  and  re- 
quiring the  execution  of  a  deed  by  the 
defendants  to  the  complainants,  which 


was  duly  executed  and  delivered,  was 
effectual  to  cut  off  totally  the  rights  of 
persons  subsequently  born  belonging 
to  the  same  class  with  the  defendants. 
See  also  Hale  v.  Hale,  146  111.  260; 
Watson  V.  Watson,  3  Jones  Eq.  (N. 
Car.)  400;  Williams  v.  Hassell,  74  N, 
Car.  436. 

Bom  Children  of  a  Class  May  Bepresent 
Unborn  Children  of  the  Same  Class,  when 
the  remainder  is  vested  subject  to  open 
and  let  in,  etc.  But  when  the  re- 
mainder is  contingent  on  survival,  etc., 
the  contingent  remaindermen  in  esse 
cannot  represent  unborn  members  of 
the  class,  for  they  may  not  survive. 
Williams  v.  Hassell,  74  N.  Car.  436. 

Under  the  doctrine  of  virtual  repre- 
sentation, a  person  included  in  a  class 
to  whom  property  had  been  devised  in 
remainder,  but  not  in  esse  at  the  time 
when  a  decree  was  rendered  charging 
the  entire  fee  with  a  lien,  is  bound  by 
such  decree.  Harrison  v.  Wallton,  95 
Va.  721.  But  see  Downin  v.  Sprecher, 
35  Md.  475,  wherein  it  was  held  that 
the  interests  of  after-born  devisees  of  a 
class  could  be  destroyed  neither  by  the 
life  tenant  nor  by  the  sons  in  esse. 

Parties  in  Partition.  —  "  In  the  case  of 
a  strict  partition  by  division  of  the 
land  itself,  it  is  sufficient  to  make  the 
present  owner,  or,  in  some  cases,  the 
tenant  for  life  of  each  share,  a  party, 
because  the  interest  of  those  who  come 
after  him  is  not  otherwise  affected  than 
by  being  changed  from  an  estate  in 
common  to  an  estate  in  severaltv. 
Wills  V.  Slade.  6  Ves.  Jr.  498;  Gaskell 
V.  Gaskell,  6  Sim.  643;  Clemens  v. 
Clemens,  37  N.  Y.  59;  Calvert  on  Par- 
ties 60,  259.  In  the  case  of  a  partition 
by  sale  of  the  land  and  a  division  or 
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Change  of  Interest  Pendente  Lite.  —  If  a  person  entitled  to  an  interest 
prior  in  limitation  to  any  estate  of  inheritance  before  the  court 
should  be  born  pending  the  suit,  that  person  must  be  brought 
before  the  court  by  a  supplementary  proceeding/  and  if  by  the 
determination  of  any  contingency  a  new  interest  should  be 
acquired,  not  subject  to  destruction  by  a  prior  vested  estate  of 
inheritance,  the  person  having  that  interest  must  be  brought 
before  the  court  in  like  manner;  and  if  by  the  death  of  the  person 
having,  when  the  suit  was  instituted,  the  first  estate  of  inheritance, 
that  estate  should  be  determined,  the  person  having  the  next 
estate  of  inheritance  and  all  the  persons  having  prior  interests 
must  be  so  brought  before  the  court.*  Where  there  is  a  trustee 
in  the  class  of  cases  under  consideration,  he  is  a  necessary  party.' 

Guardian  Ad  Litem.  —  In  a  few  states  provision  is  made  for  appoint- 
ing a  guardian  ad  litem  to  represent  the  interests  of  unborn  and 
contingent  remaindermen.* 

4.  Proper  but  Not  Indispensable  Parties  —  a.  In  General.  —  The 
general  and  fundamental  rule  as  to  parties  in  equity,  as  already 
seen,  is  that  all  persons  interested  in  the  controversy  which  is  the 
subject  of  the  action  should  be  made  parties.*  Such  persons  are 
manifestly  proper  parties ;  *  but,  as  already  explained,  this  gen- 


nvestment  of  the  proceeds  according 
to  the  interests  in  the  several  shares, 
the  interests  of  all  persons  in  the  pro- 
ceeds correspond  to  their  respective  in- 
terests in  the  land,  and  are  secured  by 
the  decree  of  sale.  Mead  v.  Mitchell, 
17  N.  Y.  210;  Basnett  v.  Moxon,  L.  R. 
20  Eq.  182.  But  a  decree  for  partition 
of  either  kind,  which  cuts  off  remain- 
dermen, not  then  in  esse,  from  having, 
when  they  come  into  being,  any  in- 
terest in  either  land  or  proceeds,  does 
not  bind  them.  Monarquez*.  Monarque, 
So  N.  Y.  320;  Downin  v.  Sprecher,  35 
Md.  474."  McArthur  v.  Scott,  113  U. 
S.  401. 

1.  Mitf.  &  Ty.  Eq.  PI.  265.  But  see 
Palmer  v.  Flower,  L.  R.  13  Eq.  250. 

2.  Mitf.  &  Ty.  Eq.  PI.  264,  citing 
Devonsher  v.  Newenham,  2  Sch.  & 
Lef.  210. 

3.  McArthur  v.  Scott,  113  U.  S.  340. 

A  Trustee  may  represent  remainder- 
men. See  Sweet  v.  Parker,  22  N.  J. 
Eq.  453;  Markle's  Estate,  5  Pa.  Dist. 
Rep.  47. 

4.  Gordon  v.  Green,  113  Mass.  259, 
holding  that  the  solicitors  of  a  trustee 
filing  a  bill  to  obtain  instructions  can- 
not be  appointed  to  represent  supposed 
beneficiaries;  Loring  v.  Hildreth,  170 
Mass.  328,  holding  that  persons  yet 
unascertained  and  unborn  are  not  de- 
prived of  their  rights  without  due  pro- 


cess of  law  by  making  them  defendants 
in  a  bill  to  remove  a  cloud  upon  title 
and  having  them  represented  by  a 
guardian  ad  litem  appointed  under  the 
statute. 

6.  See  supra,  V.  I.  a.  All  Persons 
Interested. 

6.  ''A  Proper  Party,  as  distinguished 
from  one  whose  presence  i&  necessary 
to  the  determination  of  the  contro- 
versy, is  one  who  has  an  interest  in  the 
subject-matter  of  the  litigation  which 
may  be  conveniently  settled  therein." 
Kelley  v.  Boettcher,  85  Fed.  Rep.  64, 
56  U.  S.  App.  363,  citing  Sioux  City 
Terminal  R.,  etc.,  Co.  v.  Trust  Co.,  49 
U.  S.  App.  528. 

Persons  Held  to  Be  Proper  Parties  — 
Alabama.  —  Fleming  v.  Gilmer,  35  Ala. 
62;  Planters',  etc.,  Bank  v.  Lauc- 
heimer,  102  Ala.  454;  Kelly  v.  Brown- 
ing, 113  Ala.  420;  Dargin  v.  Hewlitt, 
115  Ala.  510. 

Arkansas.  —  Gartland  v.  Nunn,  11 
Ark.  720. 

Iowa.  —  Palo  Alto  Banking,  etc.,  Co. 
V.  Mahar,  65  Iowa  74;  Stringfield  v. 
Graff,  22  Iowa  438. 

Maine.  —  Brown  v.  Haven,  12  Me. 
164. 

Maryland.  —  Hill  v.  Reif snider,  39 
Md.  429;    Lovejoy   v.   Irelan,   17   Md. 

525- 
Massachusetts.  —  Blanchard  v.  Cooke, 
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eral  rule  is  merely  a  rule  of  convenience,  and  will  not  be  enforced 
where  its  enforcement  would  be  impossible  or  highly  incon- 
venient.* It  follows  that  there  is  a  class  of  persons  who  may 
properly  be  made  parties  under  the  authority  of  the  general  rule, 
and  yet  who  are  not  always  necessary  or  indispensable  parties.* 


144  Mass.  207;  Parker  v.  Lincoln,  12 
Mass.  16. 

Missouri.  —  Goodwin  v.  Goodwin,  69 
Mo.  617. 

New  Jersey.  —  Randolph  v.  Daly,  16 
N.  J.  Eq.  313;  Robinson  v.  Davis,  il 
N.  J.  Eq.  302,  69  Am.  Dec.  591;  Craig- 
head V.  Pike,  (N.  J.  1897)  38  All.  Rep. 
296. 

Netv  York.  —  Reed  v.  Warner,  5 
Paige  (N.  Y.)  650;  Smedberg  v.  Whit- 
tlesey, 3  Sandf.  Ch.  (N.  Y.)  320;  Good 
V.  Daland,  (Supreme  Ct.)  6  N.  Y.  Supp. 
204;  Scott  V.  Guernsey,  60  Barb.  (N. 
Y.)  163;  Towner  v.  Tooley,  38  Barb. 
(N.  Y.)  598;  Butler  v.  Clark,  66  Hun 
(N.  Y.)  444,  29  Abb.  N.  Cas.  (N.  Y.) 
413;  Shepard  v.  Manhattan  R.  Co.,  117 
N.  Y.  442;  Gere  v.  Dibble,  17  How.  Pr. 
(N.  Y.  Supreme  Ct.)  31;  Savage  v. 
Allen,  54  N.  Y,  458;  Kidd  z/.  Dennison, 
6  Barb.  (N.  Y.)  9;  Mellen  v.  Banning, 
61  Hun  (N.  Y.)  627,  16  N.  Y.  Supp. 
887. 

Pennsylvania.  —  Thomas  v.  Boswell, 
14  Phila.  (Pa.)  197,  37  Leg.   Int.  (Pa.) 

147. 

South  Carolina.  —  Hinson  v.  Pickett, 
I  Hill  Eq.  (S.  Car.)  35. 

Utah.  —^  Stevens  v.  South  Ogden 
Land,  etc.,  Co.,  14  Utah  232. 

Vermont.  —  Hastings  v.  Belden,  55 
Vt.  273. 

Virginia.  —  Meek  v.  Spracher,  87  Va. 
162. 

IVest  Virginia. — Currence  v.  Daniels, 
5  W.  Va.  418;  Hill  V.  Proctor,  10  W. 
Va.    59;    Norris   v.    Bean,    17   W.    Va. 

655. 

Wisconsin.  —  Wier  z/.  Simmons.  55 
Wis.  637;  Patten  Paper  Co.  v.  Kau- 
kauna  Water-Power  Co.,  70  Wis.  659. 

United  States.  —  Sickels  z'.  Borden.  4 
Blatchf.  (U.  S.)  14;  Gest  v.  Packwood, 
39  Fed.  Rep.  525;  Union  Stock  Yards 
Nat.  Bank  v.  Moore,  79  Fed.  Rep.  705, 
49  U.  S.  A  pp.  153;  Ward  v.  San  Diego 
Land,  etc.,  Co.,  79  Fed.  Rep.  665;  Con- 
solidated Safety  Valve  Co.  v.  Ashton 
Valve  Co.,  26  Fed.  Rep.  319;  Goodyear 
V.  Phelps,  3  Blatchf.  (U.  S.)9i;  Hatch 
V.  Chicago,  etc.,  R.  Co.,  6  Blatchf.  (U. 
S.)    105. 

Persons  Neither  Necessary  Nor  Proper 
Parties. — A labama.—ShrdiAeT  v.  Walker, 


8  Ala.  244;  Collier  v.  Falk,6i  Ala.  105; 
Smith  V.  Rogers,  i  Stew.  «&  P.  (Ala. 
317;  Robinson  v.  Allison,  97  Ala.  596; 
Jones  V.  Caldwell,  (Ala.  1897)  22  So. 
Rep.  456. 

California.  —  Campodonico  :-.  Gros- 
sini,  66  (^al.  358;  DePeralta  v.  Simon, 
5  Cal.  313. 

Indiana. — Westerfield  v.  Spencer, 
61  Ind.  339. 

Mississippi.  —  Simmons  v.  Ingram, 
60  Miss.  886. 

New  Jersey.  —  Van  Keuren  v.  Mc- 
Laughlin, 21  N.  J.  Eq.  163;  Monmouth 
County  Mut.  F.  Ins.  Co.  v.  Hutchin- 
son, 21  N.  J.  Eq.  107;  Grassmann  v. 
Bonn,  30  N.  J.  Eq.  490;  Vanderpool  v, 
Vanderpool,  3  N.  J.  Eq.  120. 

N'ew  York.  —  Knowlton  r.  Mickles, 
29  Barb.  (N.  Y.)  465;  Allison  Brothers 
Co.  V.  Hart,  56  Hun  (N.  Y.)  282. 

North  Carolina.  —  Edney  v.  King,  4 
Ired.  Eq.  (N.  Car.)  465. 

Ohio.  —  Olin  v.  Hungerford,  10  Ohio 
268. 

Texas.  —  Brundige  v.  Rutherford,  57 
Tex.  22. 

Vermont.  —  McLane  v.  Johnson,  59 
Vt.  237. 

United  States.  — West  v.  Duncan,  42 
Fed.  Rep.  430;  McKee  v.  Lamon,  159 
U.  S.  317. 

1.  See  supra,  V.  l.  f.  General  Rule 
One  of  Convenience  Only. 

2.  "  A  Defendant  May  Be  a  Proper  bnt 
Not  an  Indispensable  Party  to  the  relief 
asked.  In  a  variety  of  cases  it  is  in 
the  discretion  of  the  plaintiff  as  to 
whom  he  will  join  as  defendants. 
Consistently  with  established  rules  of 
pleading  he  may  be  governed  often  by 
considerations  of  mere  convenience; 
and  it  may  be  that  there  was,  or  is, 
such  a  connection  between  the  various 
transactions  set  out  in  the  complaint  as 
to  make  all  of  the  defendants  proper 
parties  to  the  suit,  and  to  every  contro- 
versy embraced  by  il  —  at  leasuin  such 
a  sense  as  to  protect  the  complaint 
against  a  demurrer  upon  the  ground  of 
multifariousness  or  misjoinder."  Bar- 
ney V.  Latham,  103  U.  S.  214.  See  also 
Elsberry  v.  Seay,  83  Ala.  614;  Beck- 
with  V.  Dargets,  18  Iowa  303;  Probate 
Ct.    V.    May,    52    Vt.    182;     Kelley    v. 
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These  Persons  May  Be  Subdivided  into  two  classes,  the  first  including 
those  persons  whose  interest  is  such  that  they  must  be  made 
parties  if  it  is  practicable  to  bring  them  in,  but  who  may  be 
omitted  where  it  is  impracticable  to  make  them  parties;  and  the 
second  including  those  parties  whose  interest  is  such  that  they 
may  be  made  parties  or  omitted  at  the  option  of  the  complainant, 
without  regard  to  whether  or  not  it  is  practicable  to  bring  them 
in.  These  two  classes  will  be  considered  separately  under  the 
respective  designations  of  "parties  with  separable  interests"  and 
"formal  or  nominal  parties." 

b.  Parties  with  Separable  Interests  —  (i)  Statement  of 
Rule.  —  Parties  who  are  proper  but  not  indispensable  include  all 
persons  who  have  an  interest  in  the  controversy,  but  whose 
interests  are  separable  from  those  of  the  parties  before  the  court 
and  will  not  be  directly  and  necessarily  affected  by  a  decree  which 
does  full  justice  between  them  and  is  conformable  to  equity  and 
good   conscience.*      The   class  corresponds  to   the  class    desig- 


Boettcher,  85  Fed.  Rep.  55,  56  U.  S. 
App.  363. 

Discretion  of  Court. — Whether  a  proper 
but  not  necessary  party  to  the  deter- 
mination of  a  suit  shall  be  made  a 
party  lies  in  the  discretion  of  the  court 
to  which  application  therefor  is  made. 
Stewart  v.  Ludwick,  29  Ind.  230. 

Persons  Held  to  Be  Proper  but  Not  Nec- 
essary Parties  —  Alabama.  —  Ogletree  v. 
McQuaggs,  67  Ala.  580;  Smith  v.  Rog- 
ers, I  Stew.  &  P.  (Ala.)  317;  Millsap 
V.  Stanley,  50  Ala.  319;  Ozley  v.  Ikel- 
heimer,  26  Ala.  332;  Tompkins  v. 
Levy,  87  Ala.  263;  Twelves  v.  Nevill, 
39  Ala.  175. 

California.  —  Louvall  v.  Gridley,  70 
Cal.   507;    Raynor  v.  Mintzer,  67  Cal. 

159- 

Connecticut.  —  Watson  v.  Wells,  5 
Conn.  468. 

Georgia.  —  Jackson  v.  Waters,  10  Ga. 
546;  Ellesworth  v.  McCoy,  95  Ga.  44. 

Illinois.  —  Rose  v.  Swann,  56  111.  37. 

Iowa. — Beck  with  v.  Dargets,  18  Iowa 

303. 

Massachusetts.  —  Parker  v.  Lincoln, 
12  Mass.  16. 

Michigan.  —  Showers  v.  Robinson, 
43  Mich.  502;  Holcomb  v.  Mosher, 
50  Mich.  252;  Sweet  v.  Converse,  88 
Mich.  I. 

Mississippi.  —  Cannon  v.  Barry,  59 
Miss.  305. 

Missouri.  —  Picot  v.  Bates,  39  Mo. 
292. 

New  Jersey,  —  Pruden  v.  Williams, 
26  N.  J.  Eq.  210;  Monmouth  County 
Mut.  F.  Ins.  Co.  V.  Hutchinson,  21  N. 
J.  Eq.  107. 


New  York.  —  Hallett  v.  Hallett,  2 
Paige  (N.  Y.)  15;  Edmeston  v.  Lyde,  i 
Paige  (N.  Y.)  637;  Walsh r/.  Rutgers  F. 
Ins.  Co.,  13  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)33;  Huggins  v.  King,  3  Barb.  (N. 
Y.)  616;  Hammond  v.  Hudson  River 
Iron,  etc.,  Co.,  20  Barb.  (N.  Y.)  378; 
Thompson  v.  Erie  R.  Co.,  45  N.  Y.  468; 
Van  Cleef  v.  Sickles,  5  Paige  (N.  Y.) 
505;  Child  V.  Brace,  4  Paige  (N.  Y.) 
309;  Briggs  V.  Davis,  20  N.  Y.  15; 
Pond  V.  Harwood,  139  N.  Y.  in; 
Schuyler  v.  Schlicht,  63  Hun  (N.  Y.) 
630,  17  N.  Y.  Supp.  930;  Townsend  v. 
Bogert,  126  N.  Y.  370. 

North  Carolina.  —  Brantly  v.  Kee,  5 
Jones  Eq.  (N.  Car.)  332. 

Virginia. — Lynchburg  Iron  Co.  v. 
Tayloe,  79  Va.  671. 

United  States.  —  Van  Bokkelen  v. 
Cook,  5  Sawy.  (U.  S.)  587;  Billings  v. 
Aspen  Min.,  etc.,  Co.,  51  Fed.  Rep. 
338,  10  U.  S.  App.  i;  Joy  v.  Wirtz,  i 
Wash.  (U.  S.)  517;  Elmendorf  v.  Tay- 
lor, 10  Wheat.  (U.  S.)  152;  Fisher  v. 
Shropshire,  147  U.  S.  145;  Hamilton 
V.  Savannah,  etc.,  R.  Co.,  49  Fed.  Rep. 
412;  Caldwell  z/.  Taggart,  4  Pet.  (U.  S.) 
190;  Kelley  v.  Boettcher,  85  Fed.  Rep. 
55,  56  U.  S.  App.  363;  Plume,  etc., 
Mfg.  Co.  V.  Baldwin.  87  Fed.  Rep.  785. 

England.  —  Cockburn  v.  Thompson, 
16  Ves.  Jr.  325;  Meux  v.  Maltby,  2 
Swanst.  286. 

1.  Parties  with  Separable  Interests  — 
Alabama.  —  Marr  v.  Southwick,  2  Port. 
(Ala.)  351. 

Arkansas.  — Apperson  v.  Burgett,  33 
Ark.  328. 

California.  —  Lytle  Creek  Water  Co. 
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nated  "necessary  parties"  in  the  classification  adopted  by  the 
United  States  Supreme  Court.* 

When  Parties  with  Separable  Interests  May  Be  Omitted. — Such  persons  must 
be  made  parties  if  practicable,  in  obedience  to  the  general  rule 
which  requires  all  persons  to  be  made  parties  who  are  interested 
in  the  controversy,  in  order  that  there  may  be  an  end  of  litigation;  * 


V.  Perdew,  65  Cal.  447;  Waring  v. 
Crow,  II  Cal.  366. 

Colorado.  —  Pollard  v.  Lathrop,  12 
Colo.  171;   Buck  V.  Webb,  7  Colo.  215. 

Connecticut.  —  Townsend  v.  Auger,  3 
Conn.  354. 

Georgia.  —  Thornton  v.  Hightower, 
17  Ga.  I. 

Idaho.  —  Gilpin  v.  Sierra  Nevada 
Consol.  Min.  Co.,  2  Idaho  662. 

Massachusetts.  —  Jewett  v.  Tucker, 
139  Mass.  566;  Palmer  v.  Stevens.  100 
Mass.  461;  Cassidy  v.  Shimmin,  122 
Mass.  409. 

Michigan. —  Graham  v.  Elmore,  Harr. 
(Mich.)  265. 

Mississippi.  —  Boisgerard  v.  Wall, 
Smed.  &  M.  Ch.  (Miss.)  404;  McPike 
V.  Wells,  54  Miss.  136. 

New  Jersey.  —  Swedish  Evangelical 
Lutheran  Church  v.  Shivers,  16  N.  J. 
Eq.  453:  Vanwinkle  v.  Curtis,  3  N.  J. 
Eq.  422. 

New  York.  —  Davis  v.  New  York,  14 
N.  Y.  527;  Wiser  v.  Blachly,  i  Johns. 
Ch.  (N.  Y.)  437;  Edmeston  v.  Lyde,  i 
Paige  (N.  Y.)637;  Angell  v.  Law  ton,  76 
N.  Y.  540. 

North  Carolina.  —  Brantly  v.  Kee,  5 
Jones  Eq.  (N.  Car.)  332. 

United  States.  —  Omaha  Hotel  Co.  v. 
Wade,  97  U.  S.  21;  Hays  v.  Humphreys, 
37  Fed.  Rep.  283;  Van  Bokkelen  v. 
Cook,  5  Sawy.  (U.  S.)  587;  Vattier  z/. 
Hinde,  7  Pet.  (U.  S.)  263;  Jewett 
V.  Cunard,  13  Fed.  Cas.  No.  7,310, 
3  Woodb.  &  M.  (U.  S.)  277;  Barney  v. 
Baltimore,  6  Wall.  (U.  S.)28o;  Billings 
V.  Aspen  Min.,  etc.,  Co.,  51  Fed.  Rep. 
338,  10  U.  S.  App.  I,  52  Fed.  Rep.  250, 
10  U.  S.  App.  322;  California  v.  South- 
ern Pac.  Co.,  157  U.  S.  229;  Tobin  v. 
Walkinshaw,  i  McAll.  (U.  S.)  26;  Ken- 
dig  V.  Dean,  97  U.  S.  425;  Williams  v. 
Bankhead,  19  Wall.  (U.  S.)  571 ;  Shields 
V.  Barrow,  17  How.  (U.  S.)  139;  Jessup 
V.  Illinois  Cent.  R.  Co.,  36  Fed.  Rep. 
735;  Gray  v.  Larrimore,  2  Abb.  (U.  S.) 
542;  Ribon  V.  Chicago,  etc.,  R.  Co.,  16 
Wall.  (U.  S.)  450;  New  York  Fourth 
Nat.  Bank  v.  New  Orleans,  etc.,  R. 
Co.,  II  Wall.  (U.  S.)  624;  Hagan  v. 
Walker,   14  How.  (U.    S.)  29;    Collins 


Mfg.  Co.  V.  Ferguson,  54  Fed.  Rep. 
721;  Russell  V.  Clark,  7  Cranch  (U.  S.) 
98;  U.  S.  V.  Parrott,  i  McAll.(U.  S.)27i; 
Union  Mill,  etc.,  Co.  v.  Dangberg,  81 
Fed.  Rep.  73;  Cameron  v.  M'Roberts, 
3  Wheat.  (U.  S.)  591;  Osborn  v.  U.  S. 
Bank,  9  Wheat.  (U.  S.)  738;  Harding 
V.  Handy,  11  Wheat.  (U.  S.)  132; 
Mallow  V.  Hinde,  12  Wheat,  (U.  S.) 
193;  Hamilton  v.  Savannah,  etc.,  R. 
Co.,  49  Fed.  Rep.  419;  West  v.  Ran- 
dall, 2  Mason  (U.  S.)i8i;  Joy  v.  Wirtz, 
I  Wash.  (U.  S.)  517;  Holly  Mfg.  Co.  v. 
New  Chester  Water  Co.,  48  Fed.  Rep. 
879;  Elmendorf  v.  Taylor,  10  Wheat. 
(U.  S.)  167;  Fields  v.  Lamb,  9  Fed. 
Cas.  No.  4,775,  Deady  (U.  S.)  430; 
Stoi-y  V.  Livingston,  13  Pet.  (U.  S.)  359; 
Heriot  v.  Davis,  12  Fed.  Cas.  No. 
6,404,  2  Woodb.  &  M.  (U,  S.)  229; 
Sioux  City  Terminal  R.,  etc.,  Co.  v. 
Trust  Co.,  49  U.  S.  App.  528;  Cole 
Silver  Min.  Co.  v.  Virginia,  etc.,  Water 
Co.,  6  Fed.  Cas.  No.  2,989,  i  Sawy.  (U. 
S.)  470,  No.  2,990,  I  Sawy.  (U.  S.)  685; 
Chadbourne  v.  Coe,  10  U.  S.  App.  78. 

England.  —  Darwent  v.  Walton,  2 
Atk.  510;  Ackroyd  v.'  Briggs,  14  W. 
R.  25. 

Where  the  Interests  Are  Not  Separable, 
and  the  absent  parties  must  necessarily 
be  affected  by  any  satisfactory  and 
equitable  decree  that  can  be  rendered, 
such  parties  are  indispensable  parties 
as  has  already  been  seen.  See  supra, 
V.  I.  General  Rules. 

1.  Chadbourne  v.  Coe,  10  U.  S.  App. 
83;  Shields  v.  Barrow,  17  How.  (U.  S.) 
139;  Ribon  V.  Chicago,  etc.,  R.  Co.,  16 
Wall.  (U.  S.)45o;  Coiron  v.  Millaudon, 
19  How.  (U.  S.)ii3;  Williams  z/.  Bank- 
head,  19  Wall.  (U.  S.)  563;  Kendig  v. 
Dean,  97  U.  S.  423;  Alexander  v.  Hor- 
ner, I  McCrary  (U.  S.)  634.  See  also 
supra,  V.  2.  Classification  of  Parties. 

2.  When  Persons  with  Separable  Inter- 
ests Are  Necessary  Parties  —  Texas.  — 
Bailey  v.  Morgan,  13  Tex.  342. 

United  States.  —  Chadbourne  v.  Coe, 
10  U.  S.  App.  78;  Elmendorf  v.  Tay- 
lor. 10  Wheat.  (U.  S)  167;  Mallow  v. 
Hinde,  12 'Wheat.  (U.S.)  193;  Union 
Mill,  etc.,   Co.   V.   Dangberg,   81   Fed. 
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but  if  such  parties  are  beyond  the  jurisdiction  of  the  court,*  or 
if  making  them  parties  would  oust^he  jurisdiction  of  the  court,* 


Rep.  73;  Shields  :•.  Barrow,  17  How. 
(U.  S.)  139;  Williams  v.  Bankhead,  19 
Wall.  (U.  S.)  571;  Kendig  v.  Dean,  97 
U.  S.  425;  Barney  v.  Baltimore,  6 
Wall.  (U.  S.)28o;  Hays  z/.  Humphreys, 
37  Fed.  Rep.  2S3;  Sioux  City  Terminal 
R.,  etc.,  Co.  V.  Trust  Co.,  49  U.S. 
App.  523. 

England.  —  Cockburn  v.  Thompson, 
16  Ves.  Jr.  325;  Darwent  v.  Walton,  2 
Atk.  510. 

Where  the  only  object  of  bringing 
other  parties  before  the  court  is  to  avoid 
multiplicity  of  suits,  and  such  parties 
cannot  be  reached,  the  court  will  pro- 
ceed without  them.  Mallow  v.  Hinde,' 
12  Wheat.  (U.  S.)  198. 

1.  Absence  from  Jurisdiction  —  Ala- 
bama. —  Parkman  v.  Aicardi,  34  Ala. 
393;  Ozley  V.  Ikelheimer,  26  Ala.  332; 
Marr  v.  South  wick,  2  Port.  (Ala.)  351. 

Delaware.  —  Farmers',  etc..  Bank  v. 
Polk,  I  Del.  Ch.  167. 

Georgia.  —  Elles worth  v.  McCoy,  95 
Ga.  44. 

Massachusetts.  —  Palmer  v.  Stevens, 
100  Mass.  461. 

Michigan.  —  Graham  z\  Elmore, 
Harr.  (Mich.)  265. 

Mississippi.  —  McPike  v.  Wells,  54 
Miss.  136. 

Missouri.  —  Picot  v.  Bates,  39  Mo. 
292. 

New  York: — Bouton  v.  Brooklyn, 
15  Barb.  (N.  Y.)390;  Wiser  v.  Blachly, 
I  Johns.  Ch.  (N.  Y.)  437;  Sippile  v. 
Albites,  5  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.) 
76;  Angell  V.  Lawton,  76  N.  Y.  540; 
Atlantic,  etc.,  Tel.  Co.  v.  Baltimore, 
etc.,  R.  Co.,  46  N.  Y.  Super.  Ct.  377. 

North  Carolina.  —  Spivey  z/.  Jenkins, 

1  Ired.  Eq.  (N.  Car.)  126;  Brantly  v. 
Kee,  5  Jones  Eq.  (N.  Car.)  332. 

South  Carolina. — McKenna  v.  George, 

2  Rich.  Eq.  (S.  Car.)  15. 

Tennessee.  —  McCaleb  v.  Crichfield, 
5  Heisk.  (Tenn.)288;  Brown  z/.  Brown, 
86  Tenn.  314. 

United  States.  —  Hays  v.  Humphreys, 
37  Fed.  Rep.  283;  U.  S.  v.  Parrott,  i 
McAll.  (U.  S.)  271;  Cole  Silver  Min. 
Co.  V.  Virginia,  etc  ,  Water  Co.,  i 
Sawy.  (U.  S.)  685;  Hagan  v.  Walker, 
14  How.  (U.  S.)  29;  Barney  v.  Balti- 
more, 6  Wall.  (U.  S.)  280;  Gray  v.  Lar- 
rimore,  2  Abb.  (U.  S.)  542;  Ribon  v. 
Chicago,  etc.,  R.  Co.,  16  Wall.  (U.  S.) 
450;  Union  Mill,  etc.,  Co.  v.  Dangberg, 
81  Fed.  Rep.  73;  Mallow  v.  Hinde,  12 


Wheat,  (U.  S.)  193;  Fisher  v.  Shrop- 
shire, 147  U.  S.  145;  Trecothick  z/.  Aus- 
tin, 4  Mason  (U.  S.)  41;  Joy  v.  Wirtz. 

1  Wash.  (U.  S.)  517;  Elmendorf  v.  Tay- 
lor, 10  Wheat.  (U.  S.)  152;  Plume,  etc., 
Mfg.  Co.  V.  Baldwin,  87  Fed.  Rep.  785; 
Sioux  City  Terminal  R.,  etc.,  Co.  v. 
Trust  Co.,  49  U.  S.  App.  523;  West 
V.  Randall,  29  Fed.  Cas.  No.  17,424,  2 
Mason  (U.  S.)  iSi;  Gray  v.  National 
Steamship  Co.,  10  Fed.  Cas.  No.  5,726; 
Chadbourne  v.  Coe,  10  U.  S.  App.  78; 
U.  S.  Equity  Rules,  Rule  47. 

England.  —  Darwent  v.  Walton,  2 
Atk.  510;  Cockburn  v.  Thompson,  16 
Ves.  Jr.  325;  Meux  v.  Maltby,  2 
Swanst.  286. 

Absence  &om  the  State  Is  Not  Alwajra 
an  Excuse  for  Nonjoinder  of  parties, 
especially  where  provision  is  made  by 
statute  for  service  upon  them  by  pub- 
lication. Whitney  v.  Mayo,  15  111.  255; 
Cassidy  v.  Shimmin,  122  Mass.  409; 
Westcott  V.  Minnesota  Min.  Co.,  23 
Mich.  151;  Gray  v.  Schenck,  4  N.  Y. 
460;  Brown  v.  Brown,  86  Tenn.  314. 
See  also  article  Publication. 

2.  Where  Joinder  Would  Oust  Jurisdic- 
tion—  Mississippi.  —  McPike  v.  Wells, 
54  Miss.  154. 

United  States.  —  Chadbourne  v.  Coe, 
10  U.  S.  App.  78;  Sioux  City  Terminal 
R.,  etc.,  Co.  V.  Trust  Co.,  49  U.  S. 
App.  523;  Plume,  etc.,  Mfg.  Co.  v. 
Baldwin,  87  Fed.  Rep.  785;  Heriot 
V.    Davis,    12    Fed.    Cas.     No.    6,404, 

2  Woodb.  &  M.  (U.  S.)  229;  Fields  v. 
Lamb,  9  Fed.  Cas.  No.  4,775,  Deady 
(\J.  S.)  430;  Hamilton  v.  Savannah, 
etc.,  R.  Co.,  49  Fed.  Rep.  412;  Holly 
Mfg.  Co.  V.  New  Chester  Water  Co.,  48 
Fed.  Rep.  879;  Fisher  v.  Shropshire, 
147  U.  S.  145;  Vattier  v.  Hinde,  7  Pet. 
(U.  S.)  261;  Ribon  v.  Chicago,  etc.,  R. 
Co.,  16  Wall.  (U.  S.)  450;  Belding  v. 
Gaines,  37  Fed.  Rep.  817;  Hagan  v. 
Walker,  14  How.  (U.  S.)  29;  Payne 
V.  Hook,  7  Wall.(U.  S.)  425;  Carson  v. 
Robertson,  Chase's  Dec.  (U.  S.)  475 ;  U. 
S.  Equity  Rules,  Rule  47. 

Character  of  Party  as  AJGfecting  Jurisdic- 
tion. —  The  fact  that  the  character  of  a 
party  is  such  as  to  deprive  the  court  of 
jurisdiction  of  his  person  is,  equally 
with  hisnonresidence,  sufficient  excuse 
for  proceeding  without  him,  in  a  cause 
of  equitable  jurisdiction  Sippile  v.  Al- 
bites, 5  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  76. 

There  is  no  difference  between  a  per- 
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or  if  the)'  are  unknown  *  or  very  numerous,*  or  if  for  some 
other  reason  it  is  impracticable  or  exceedingly  inconvenient 
to  make  them  parties,*  the  court  will  proceed  to  a  final  decree 
between  the  parties  before  it,  leaving  the  rights  of  the  absent 
parties  untouched,  and  to  be  determined  in  any  competent 
forum.* 

Averment  of  Excuse  for  Nonjoinder.  —  This  class  of  persons  is  an 
exception  to  the  general  rule  as  to  parties,  and  the  facts  excusing 
the  nonjoinder  of  such  persons  and  bringing  the  case  within  some 
of  the  established  exceptions  must  be  alleged  in  the  bill,  or  it  will 
hQ  prima  facie  defective  for  want  of  proper  parties.* 


son  who  on  account  of  his  residence 
beyond  the  seas  cannot  be  made  an- 
swerable to  the  process  of  the  court  and 
one  who,  by  the  laws  of  the  United 
States,  cannot  be  brought  into  court; 
and  wherever  in  the  former  case  a 
person  so  circumstanced  need  not  be 
made  a  party,  he  need  not  be  made  a 
party  in  the  latter  case.     Joy  v.  Wirtz, 

1  Wash.  (U.  S.)  517. 

1.  Persons  Unknown.  —  Whitney  v. 
Mayo,  15  111.  255;  Davis  v.  Hoopes,  33 
Miss.  173;  Picot  V.  Bates,  39  Mo.  292; 
Hallett  V.  Hallett,  2  Paige  (N.  Y.)  15; 
Bailey  v.  Morgan,  13  Tex.  342;  Alger 
V.  Anderson,  78  Fed.  Rep.  729. 

A  bill  in  equity  is  not  fatally  de- 
fective for  want  of  parties  in  merely 
failing  to  exclude  the  contingency  that 
some  person,  having  an  unknown  in- 
terest which  would  not  be  affected  by 
the  suit,  is  not  impleaded  as  defend- 
ant. Holcomb  V.  Mosher,  50  Mich. 
252. 

2.  Numerous  Parties.  —  Thornton  v. 
Hightower,  17  Ga.  i;  Cassidy  v.  Shim- 
min,  122  Mass.  409;  Boisgerard  v. 
Wall,  Smed.  &  M.  Ch.  (Miss.)  404; 
Bouton  V.  Brooklyn,  15  Barb.  (N.  Y.) 
390;  Shields  v.  Barrow,  17  How.  (U. 
S.)  130. 

Where  parties  liable  to  a  demand  are 
very  numerous,  a  complainant  may  pro- 
ceed against  a  part  of  them  for  their  ali- 
quot shares.  Thornton  v.  Hightower, 
17  Ga.  I. 

3.  Farmers',  etc..  Bank  v.  Polk,  i 
Del.  Ch.  167;  Ellesworth  v.  McCoy,  95 
Ga.  44;  McPike  v.  Wells,  54  Miss.  136; 
New  York,  etc.,  R.  Co.  v.  Schuyler,  38 
Barb.  (N.  Y.)  534;   Hallett  v.  Hallett, 

2  Paige  (N.  Y.)  15;  Payne  v.  Hook,  7 
Wall.  (U.  S.)  425;  Hamilton  v.  Savan- 
nah, etc.,  R.  Co.,  49  Fed.  Rep.  419; 
Fisher  v.  Shropshire,  147  U.  S.  145; 
Shields  v.  Barrow,  17  How.  (U.  S.)  140; 
U.  S.  Equity  Rules,  Rule  47. 


4.  Saving  Bights   of  Absent  Parties  — 

Arkansas.  —  Apperson  v.  Burgett,  33 
Ark.  328. 

Colorado,  —  Buck  v.  Webb,  7  Colo. 
215;  Pollard  V.  Lathrop,  12  Colo.  171. 

Mississippi,  —  McPike  v.  Wells,  54 
Miss.  T46;  Boisgerard  v.  Wall,  Smed. 
&  M.  Ch.  (Miss.)  404. 

New  York.  —  Bouton  v.  Brooklyn, 
15  Barb.  (N.  Y.)  390. 

United  States.  —  Wood  v.  Dummer,  3 
Mason  (U.  S.)  317;  Chadbourne  v.  Coe, 
10  U.  S.  App.  78;  Heriot  v.  Davis,  12 
Fed.  Cas.  No.  6,404,  2  Woodb.  &  M.  (U. 
S.)  229;  Fisher  v.  Shropshire,  147  U.  S. 
145;  Russell  V.  Clark,  7  Cranch  (U.  S.) 
98;  Vattier  v.  Hinde,  7  Pet.  (U.  S.)  252; 
New  York  Fourth  Nat.  Bank  v.  New 
Orleans,  etc.,  R.  Co.,  11  Wall.  (U.  S.) 
624;  Hagan  v.  Walker,  14  How.  (U.  S.) 
29;  Collins  Mfg.  Co.  v.  Ferguson,  54 
Fed.  Rep.  721;  Ribon  v.  Chicago,  etc., 
R.  Co.,  16  Wall.  (U.  S.)45o;  Shields  v. 
Barrow,  17  How.  (U.  S.)  139;  Tobin  v. 
Walkinshaw,  i  McAU.  (U.  S.)  26;  Cali- 
fornia V.  Southern  Pac.  Co.,  157  U.  S. 
229;  Billings  V.  Aspen  Min.,  etc.,  Co., 
51  Fed.  Rep.  338,  10  U.  S.  App.  i,  52 
Fed.  Rep.  250,  10  U.  S.  App.  322;  Bar- 
ney V.  Baltimore,  6  Wall.  (U.  S.)  280; 
Payne  v.  Hook,  7  Wall.  (U.  S.)  425; 
Joy  V.  Wirtz,  i  Wash.  (U.  S.)  517; 
Omaha  Hotel  Co.  v.  Wade,  97  U.  S. 
21;  U.  S.  Equity  Rules,  Rule  47. 

5.  Ozley  v.  Ikelheimer,  26  Ala.  332; 
Farmers',  etc.,  Bank  v.  Polk,  1  Del. 
Ch.  167;  Whitney  v.  Mayo,  15  111. 
255;  Palmer  v.  Stevens,  100  Mass.  461; 
Bengley  v.  Wheeler,  45  Mich.  493; 
Westcott  V.  Minnesota  Min.  Co.,  23 
Mich.  145;  Davis  v.  Hoopes,  33  Miss. 
173;  Carter  v.  Uhlein,  (N.  J.  1897)  36 
Atl.  Rep.  956;  Hallett  v.  Hallett,  2 
Paige  (N.  Y.)  15;  Spivey  v.  Jenkins,  i 
I  red.  Eq.  (N.  Car.)  126;  Alger  v.  An- 
derson, 78  Fed.  Rep.  729. 

Sufficiency    of   Averment.  —  An   aver- 
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(2)  Illustrations  of  Rule  —  Active  and  Passive  Parties.  —  The  general 
doctrine  of  courts  of  equity,  relative  to  this  class  of  parties,  is  that 
if  persons  out  of  the  jurisdiction  are  merely  passive  objects  of  the 
judgment  sought,  or  if  their  rights  are  merely  incidental  to  those 
of  the  parties  before  the  court,  then,  inasmuch  as  a  complete 
decree  may  be  obtained  without  them,  they  may  be  dispensed 
■with.  But  if  such  absent  persons  are  to  be  active  in  the  perform- 
ance or  execution  of  the  decree,  or  if  they  have  rights  wholly 
distinct  from  those  of  the  other  parties,  or  if  the  decree  ought  to 
be  pursued  against  them,  then  the  court  cannot  properly  proceed 
without  their  being  made  parties.  And  the  suit,  so  far  at  least  as 
their  rights  and  interests  are  concerned,  should  be  stayed,  for  to 
this  extent  it  is  unavoidably  defective.* 

Prior  and  Subsequent  Incumbrancers.  —  On  a  bill  to  enforce  or  foreclose 
a  lien  or  mortgage  on  property,  all  prior  and  subsequent  incum- 
brancers are  proper  parties,  and  ordinarily  must  be  brought  in,  so 
that  the  whole  title  may  be  sold  under  the  decree;*  but  they 


ment  that  the  complainant  is  informed 
that  the  other  cosureties  of  the  defend- 
ant are  dead,  and  that  their  represent- 
atives are  unknown  to  him,  is  prima 
facie  a  sufficient  reason  for  omitting 
them  from  the  bill.  Davis  v.  Hoopes, 
33  Miss.  173. 

"  The  mere  fact  that  a  person  who  is 
a  proper  party  complainant  is  a  non- 
resident of  the  state  is  no  sufficient 
reason  for  his  not  being  joined  in  the 
suit,  Whitney  v.  Mayo,  15  111.  255;  and 
the  allegation  that  the  orators  do  not 
know  where  such  persons  are,  but 
charge  that  they  are  nonresidents  of  the 
state,  is  a  very  imperfect  and  unsatis- 
factory attempt  to  excuse  the  failure  to 
join  them  in  a  cause  in  which  their  in- 
terest is  not  merely  nominal,  but  the 
same  with  that  of  the  complainants 
named."  Westcott  v.  Minnesota  Min. 
Co.,  23  Mich.  152. 

In  Madox  v.  Jackson,  3  Atk.  406, 
there  were  three  obligors  in  a  bond, 
and  the  obligee  brought  one  of  them 
and  the  representative  of  another  be- 
fore the  court,  and  by  his  bill  stated 
the  third  to  have  died  insolvent;  on 
the  circumstances  of  this  case,  the  ob- 
jection for  want  of  parties  was  over- 
ruled. 

1.  Gray  v.  Larrimore,  2  Abb.  (U.  S.) 
542.  See  also  Joy  v.  Wirtz,  i  Wash. 
(U.  S.)  517;  Fell  V.  Brown,  2  Bro.  C. 
C  276;  Meux  V.  Maltby,  2  Swanst. 
284,  holding  that  the  absent  party  can- 
not be  decreed  to  do  an  affirmative  act, 
such  as  to  execute  a  conveyance. 

2.  Carter  v.  Uhlein,  (N.  J.    1897)  36 


Atl.  Rep.  956;  Benjamin  v.  Elmira, 
etc.,  R.  Co.,  54  N.  Y.  675;  Briggs  v. 
Davis,  20  N.  Y.  15;  Walsh  v.  Rutgers 
F.  Ins.  Co.,  13  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  33;  Livesay  v.  Feamster,  21 
W.  Va.  83;  Dickinson  v.  Chesapeake, 
etc.,  R.  Co.,  7  W.  Va.  390;  Hagan  v. 
Walker,  14  IIow.  (U.  S.)  29;  Carey  v. 
Houston,  etc.,  R.  Co.,  161  U.  S.  132; 
Caldwell  v.  Taggart,  4  Pet.  (U.  S.)  190. 
See  also  generally  article  Foreclosure 
OF  Mortgages,  vol.  9.  p.  84. 

The  plaintiff  may  make  prior  incum- 
brancers parties  for  the  purpose  of 
having  the  amount  ascertained  and 
paid  out  of  the  proceeds,  but  where  no 
such  purpose  is  indicated  in  the  com- 
plaint, and  no  such  provision  is  incor- 
porated in  the  judgment,  the  prior  lien 
is  not  cut  off.  Emigrant  Industrial 
Sav.  Bank  v.  Goldman,  75  N.  Y. 
127. 

The  Only  Proper  Parties  in  Foreclosure, 
so  far  as  mere  legal  rights  are  con- 
cerned, are  the  mortgagee  and  mort- 
gagor and  those  having  subsequent 
rights  under  them.  Eagle  F.  Ins.  Co. 
V.  Lent,  6  Paige  (N.  Y.)  635;  Emigrant 
Industrial  Sav.  Bank  v.  Goldman,  75 
N.  Y.  127  f  Corning  v.  Smith,  6  N.  Y. 
82.  But  see  Walsh  v.  Rutgers  F.  Ins. 
Co.,  13  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
39,  wherein  this  statement  is  explained 
and  said  to  mean  no  more  than  that 
one  claiming  a  legal  estate  prior  to  the 
mortgage  cannot  be  made  a  party. 

Where  a  Beceiver  Is  Sought  on  fore- 
closure, a  prior  mortgagee  is  a  proper 
and  perhaps  a  necessary  party.     Mil- 


15  Encyc.  PI.  &  Pr,  —  42 


657 


Volume  XV. 


In  Eqoitj. 


PARTIES  TO  ACTIONS. 


Proper  Parties, 


are  not  indispensable  parties,  as  their  interests  are  separable,  and 
if  for  any  reason  it  is  impracticable  to  bring  them  in,  the  court 
may  order  a  sale  subject  to  the  incumbrances  of  such  as  are  not 
made  parties.* 

Where  a  Person  Is  Entitled  to  an  Aliquot  Proportion  of  a  certain  sum  in 
the  hands  of  trustees,  if  the  proportion  and  the  sum  be  clearly 
ascertained  and  fixed  upon  the  face  of  the  trust,  the  persons 
entitled  to  the  other  aliquot  shares  of  the  fund  are  not  indis- 
pensable parties  to  a  bill  to  have  it  transferred  to  him.* 

Where  All  the  Heirs  of  an  Estate  Cannot  Be  Brought  In,  the  court  may 
order  a  sale  of  the  undivided  interests  of  those  who  are  made 
parties.^ 

Joint  Tortfeasor.  —  Where  the  acts  complained  of  are  tortious,  the 
cause  of  action  is  several  as  well  as  joint  in  equity  as  at  law,  and 
the  absence  of  one  tortfeasor  will  not  prevent  the  court  from 
interfering  arid  granting  relief.* 


tenberger  v.  Logansport  R.  Co.,  io6  U. 
S.  286. 

1.  Briggs  V.  Davis,  20  N.  Y.  15; 
Walsh  V.  Rutgers  F.  Ins.  Co.,  13  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)33;  Brewster 
V.  Wakefield,  22  How.  (U.  S.)  118; 
Howard  v.  Milwaukee,  etc.,  R.  Co., 
loi  U.  S.  837;  Union  Bank  v.  Stafford, 
12  How.  (U.  S.)  327;  Hagan  v.  Walker, 
14  How.  (U.  S.)  29;  Carey  v.  Houston, 
etc.,  R.  Co.,  161  U.  S.  132. 

Sale  Subject  to  Incumbrance.  —  If  the 
prior  incumbrancer  is  out  of  the  juris- 
diction, or  cannot  be  joined  without 
defeating  it,  it  is  a  fit  cause  to  dispense 
with  his  presence  and  order  a  sale  sub- 
ject to  his  incumbrance,  which  will  not 
be  affected  by  the  decree.  Hagan  v. 
Walker,  14  How.  (U.  S.)  29. 

A  creditor  by  an  entire  lien  on  the 
whole  premises  is  not  a  necessary  party 
in  partition;  but  if  made  a  defendant, 
the  court  may  determine  the  validity 
and  amount  of  the  lien.  Townshend 
V.  Townshend.  i  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  81. 

The  holder  of  a  mortgage,  filing  a 
bill  to  foreclose  it,  need  not  make 
other  mortgagees  parlies.  He  cannot 
disturb  the  right  of  those  whose  mort- 
gages have  precedence  over  his,  and 
his  bill  will  affect  the  rights  of  only 
such  subsequent  mortgagees  as  he 
makes  parties  to  his  suit.  Chandler 
V.  O'Neil,  62  111.  App.  418. 

2.  West  V.  Randall,  2  Mason  (U.  S.) 
191.  See  also  Smith  v.  Snow,  3  Madd. 
13;  Hutchinson  v.  Townsend,  2  Keen 
676. 

Where  There  Has  Been  No  Ascertain- 
ment of  the  Fund  in  Point  of  Amount  — 


no  appropriation  or  setting  apart  of  a 
specific  amount  to  be  divided  in  aliquot 
parts  as  belonging  to  certain  owners  — 
the  owner  of  any  one  part  or  share  has 
no  right  to  file  a  bill  for  his  own  as 
a  distinct  and  separate  fund  without 
making  the  other  owners  parties. 
Champlin  v.  Champlin,  4  Edw.  Ch.  (N. 
Y.)  228. 

3.  Harding  v.  Handy,  11  Wheat.  (U. 
S.)  103. 

Heirs  and  Legatees.  —  If  the  names  of 
some  of  the  legatees  cannot  be  ascer- 
tained, or  for  any  other  reason  it  is  im- 
possible to  bring  all  the  legatees  before 
the  court,  a  decree  may  be  made  for 
the  sale  of  the  estate  subject  to  the 
claims  of  such  legatees;  but  to  dis- 
pense with  them  as  parties,  a  founda- 
tion therefor  must  be  laid  in  the  com- 
plainant's bill.  Hallett  v.  Hallett,  2 
Paige  (N.  Y.)  15. 

All  the  heirs  of  a  deceased  grantee 
are  not  indispensable  parties  to  a  bill 
to  set  aside  a  deed  made  to  their  ances- 
tor, as  their  interests  are  separable, 
and  the  deed  may  be  set  aside  as  to 
those  made  parties.  EUesworth  v.  Mc- 
Coy, 95  Ga.  44. 

4.  Cole  Silver  Min.  Co.  v.  Virginia, 
etc..  Water  Co.,  i  Sawy.  (U.  S.)  470. 

Breach  of  Trust  by  Several  Trustees.  — 
If  several  trustees  are  all  of  them  impli- 
cated in  a  common  breach  of  trust,  for 
which  the  cestui  que  trust  seeks  relief  in 
equity,  he  may  bring  his  suit  against 
all  of  them,  or  against  any  of  them 
separately,  at  his  election,  the  tort 
being  treated  as  several  as  well  as 
joint.  Heath  v.  Erie  R.  Co.,  11  Fed. 
Cas.  No.  6,306,  8  Blatchf.  (U.  S.)  347. 
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Sureties  are  proper  but  not  indispensable  parties  to  suits  against 
their  principal.* 

Associates  in  Joint  Enterprise.  —  Where  one  of  the  associates  in  a 
joint  enterprise  is  a  nonresident,  he  is  not  a  necessary  party  to 
an  action  brought  by  another  of  the  associates  for  an  accounting 
and  for  contribution  for  losses  and  expenditures  paid  by  him.* 

Other  Instances  of  proper  but  not  indispensable  parties  might  be 
enumerated,^  but  the  rule  will  be  found  fully  illustrated  in  the 
various  special  articles  of  this  work. 

c.  Formal  or  Nominal  Parties  — (i)  Statement  of  Rule  — 
Definition.  —  Formal  or  nominal  parties  are  those  who  have  no 
interest  in  the  controversy  between  the  immediate  litigants,  but 
who  have  an  interest  in  the  subject-matter  which  may  be  con- 
veniently settled  in  the  suit  and  thereby  prevent  future  litigation.* 


See  also  Parsons  v.  Howard,  2  Woods 
(U.  S.)  i;  Wall  V.  Thomas,  41  Fed. 
Rep.  621;  Ervin  v.  Oregon  R.,  etc., 
Co.,  20  Fed.  Rep.  582;  Boyd  v.  Gill,  19 
Fed.  Rep.  146;  Mutual  Bldg.  Fund, 
etc.,  Sav.  Bank  v.  Bosseiux,  3  Fed. 
Rep.  836;  Stockton  v.  Anderson,  40 
N.  J.  Eq.  486;  Wilkinson  v.  Dodd, 
40  N.  J.  Eq.  123;  Dodd  V.  Wilkinson,  41 
N.  J.  Eq.  566.  See  generally  article 
Trusts  and  Trustees. 

1.  Pruden  v.  Williams,  26  N.  J.  Eq. 
210;  Madox  V.  Jackson,  3  Atk.  406. 
See  generally  article  Principal  and 
Surety. 

On  a  bill  to  foreclose  a  mortgage,  all 
the  purchasers  from  the  mortgagor  who 
have  assumed  payment  of  the  mort- 
gage are  proper  but  not  necessary  par- 
ties; their  interests  are  separable,  and 
they  stand  in  the  position  of  the  sure- 
ties to  the  mortgagor.  Pruden  v.  Wil- 
liams, 26  N.  J.  Eq.  2x0,  citing  Jarman 
V.  Wiswall,  24  N.  J.  Eq.  267. 

"  The  plaintiff  suing  upon  a  joint 
and  several  bond  must  bring  forward 
all  the  obligors,  principals  and  sure- 
ties; but  the  rule  is  dispensed  with 
where  it  appears  that  the  sureties  are 
insolvent,  or  have  not  paid  anything, 
and  the  demand  is  accordingly  re- 
strained as  a  demand  against  the  prin- 
cipal, who  has  nothing  to  demand 
over."  Cockburn  v.  Thompson,  16 
Ves.  Jr.  326. 

2.  Angell  v.  Lawton,  76  N.  Y.  540. 
See  also  Cockburn  v.  Thompson,  16 
Ves.  Jr.  325;  Darwent  v.  Walton,  2 
Atk.  510;  Towle  V.  Pierce,  12  Met. 
(Mass.)  329;  Palmer  v.  Stevens,  100 
Mass.  461.  See  also  generally  the  arti- 
cle Partnership. 

3.  Where  an  agreement  with  A  and 


B  is  to  reconvey  to  each  separately  the 
different  estates  conveyed  to  them,  a 
separate  action  will  lie  by  either  party 
for  his  separate  proportion.  Jewett  v. 
Cunard,  13  Fed.  Cas.  No.  7,310,  3 
Woodb.  &  M.  (U.S.)  277. 

In  an  action  by  a  corporation  whose 
stock  has  been  overissued,  to  test  the 
validity  of  the  claims  of  the  holders  of 
such  Slock,  it  is  desirable,  but  not  ab- 
solutely necessary,  that  all  holders  of 
spurious  stock  should  be  joined.  New 
York,  etc.,  R.  Co.  v.  Schuyler,  38 
Barb.  (N.  Y.)  534. 

4.  McPike  v.  Wells,  54  Miss.  146;. 
Sutton  V.  Hayden,  62  Mo.  103:  Day 
V.  Cummings,  19  Vt.  496;  Chad  bourne 
V.  Coe,  10  U.  S.  App.  78;  Kelley  v. 
Boettcher,  85  Fed.  Rep.  55,  56  U.  S. 
App.  363;  Sioux  City  Terminal  R., 
etc.,  Co.  V.  Trust  Co.,  49  U.  S.  App. 
523;  Williams  v.  Bankhead,  19  Wall. 
(U.  S.)  571;  Bacon  v.  Rives,  106  U.  S. 
99;  Joy  V.  Wirtz,  i  Wash.  (U.  S.)  517; 
Gray  v.  Larrimore,  2  Abb.  (U.  S.)  542; 
Jessup  V.  Illinois  Cent.  R.  Co.,  36  Fed. 
Rep.  735;  Shields  v.  Barrow,  17  How. 
(U.  S.)  139;  Hamilton  v.  Savannah, 
etc.,  BL.  Co.,  49  Fed.  Rep.  418. 

"  Formal  parties  are  those  with  a 
naked  legal  title,  but  no  equitable  in- 
terest in  the  subject-matter  of  the  con- 
troversy."    Foster's  Federal  Practice, 

§51. 

Object  of  Joining  Formal  Parties. — 
"  There  are  various  cases  in  which, 
though  the  heir  at  law  is  not  a  neces- 
sary party,  he  is  made  such  in  practice, 
and  the  reason  assigned  is  to  free  the 
estate  from  every  blame  that  may  lessen 
its  value  at  the  sale."  Caldwell  v. 
Taggart,  4  Pet.  (U.  S.)  203. 

On   a   bill   for   an    accounting   it   i& 
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Joinder  Optional  with  Complainant.  —  Such  persons  may  be  made 
parties  or  not  at  the  option  of  the  complainant,  provided  the 
■decree  can  be  made  in  their  absence  without  prejudice  to  the 
parties  before  the  court,*  and  especially  may  they  be  omitted 
where  it  is  impracticable  to  bring  them  in.* 

Joinder  Will  Not  Oust  Jurisdiction.  —  The  mere  joining  of  a  nominal 
party  who  does  not  possess  the  requisite  character  will  not  oust 
the  federal  courts  of  their  jurisdiction  where  it  arises  from  the 
citizenship  or  alienage  of  the  party.* 


proper  to  join  a  person  against  whom 
no  demand  is  made  or  decree  asked, 
merely  for  the  purpose  of  precluding 
the  objection  that  he  might  subse- 
quently claim  an  accounting  of  the 
matters  in  question.  Buie  v.  Mechan- 
ics', Bldg.,  etc.,  Assoc,  74  N.  Car.  117. 

1.  Alabama.  —  Baker  v.  Rowan,  2 
Stew.  &  P.  (Ala.)  361. 

Georgia.  —  Lang  v.  Brown,  29  Ga. 
€28. 

Illinois.  —  Starne  v.  Farr,  17  111. 
App.  491. 

Michigan.  —  Westcott  v.  Minnesota 
Min.  Co.,  23  Mich.  151. 

Mississippi.  —  McPike  v.  Wells,  54 
Miss.  146. 

New  Jersey.  —  Morgan  v.  Rose,  22  N. 
J.  Eq.  583;  Dorsheimer  v.  Rorback,  23 
N.  J.  Eq.  46;  Miller  v.  Jamison,  24  N. 
J.  Eq.  41. 

United  States.  —  Barney  v.  Latham, 
103  U.  S.  214;  Chadbourne  v.  Coe,  10 
U.  S.  App.  78;  Caldwell  v.  Taggart,  4 
Pet.  (U.  S.)  190;  Trecothlck  v.  Austin, 
4  Mason  (U.  S.)  44;  Williams  v.  Bank- 
head,  19  Wall.  (U.  S.)  571;  Kendig  v. 
Dean,  97  U.  S.  425;  Tobin  v.  Walkin- 
shaw,  I  McAll.  (U.  S.)  26. 

The  Sepresentatives  of  a  Mere  Formal 
Party  need  not  be  brought  in.  Dennis 
V.  Green,  8  Ga.  197. 

Where  a  Supplemental  Bill  does  not 
affect  the  rights  or  interests  of  a  mere 
formal  party  to  the  original  bill,  it  is 
mot  necessary  to  make  him  a  party  to 
the  supplemental  bill.  Allen  v.  Tay- 
lor, 3  N.  J.  Eq.  435.  See  also  article 
Supplemental  Pleadings. 

A  Formal  Party  to  a  Contract  who  has 
assigned  all  his  interest  is  required  to 
be  joined  in  any  proceeding  in  equity 
in  regard  to  the  contract,  only  for  the 
purpose  of  having  the' decree  conclude 
his  rights  and  thus  prevent  all  future 
litigation.  Accordingly,  in  all  such 
cases,  when  the  court  can  see,  in  the 
particular  case,  that  there  exists  no 
necessity  for  joinder  of  such  party  on 
that  account,  it  will  not  be  required, 


especially  after  the  case  has  gone  to  a 
hearing.  Day  v.  Cummings,  19  Vt. 
496. 

Excluding  Contingency  of  Unknown  In- 
terests.—  A  bill  in  equity  claiming 
rights  in  land  ?s  not  defective  on  its 
face  for  want  of  parlies  if  it  traces  the 
legal  title  to  the  land  into  the  hands  of 
the  defendants  and  charges  it,  in  their 
hands,  with  the  complainant's  equities. 
It  need  not  inquire  into  equities  be- 
tween the  defendants  and  strangers, 
though  if  it  should  afterwards  appear 
that  the  defendants  hold  in  tiust  for 
strangers,  the  rights  of  the  latter  might 
not  be  concluded  by  the  decree.  The 
bill  need  not  exclude  the  contingency 
that  some  person  having  an  unknown 
interest  which  would  not  be  affected  by 
the  suit  is  not  impleaded  as  defendant. 
Holcomb  V.  Mosher,  50  Mich.  252. 

2.  Russell  V.  Clark,  7  Cranch  (U.  S.) 
98;  Shields  v.  Barrow,  17  How.  (U.  S.) 
140;  Vattier  v.  Hinde,  7  Pet.  (U. 
S.)  252;  Abbot  V.  American  Hard  Rub- 
ber Co.,  4  Blatchf.  (U.  S.)  489;  Simms 
V.  Guthrie,  9  Cranch  (U.  S.)  25:  Union 
Bank  v.  Stafford,  12  How.  (U.  S.)  327. 

3.  Simms  v.  Guthrie,  9  Cranch  (U. 
S.)  25;  Bacon  v.  Rives,  106  U.  S.  99; 
Arapahoe  County  v.  Kansas  Pac.  R. 
Co.,  4  Dill.  (U.  S.)  283;  Ward  v.  Arre^ 
dondo,  2q  Fed.  Cas.  No.  17,148,  i  Paine 
(U.  S.)  410;  Smith  V.  Rines,  22  Fed. 
Cas.  No.  13,100,  2  Sumn.  (U.  S.)  338; 
Hatch  V.  Chicago,  etc.,  R.  Co.,  11  Fed. 
Cas.  No.  6,204,  6  Blatchf.  (U.  S.)  105; 
Browne  v.  Strode,  5  Cranch  (IJ.  S.)  303; 
Wood  V.  Davis,  18  How.  (U.  S.) 
467;  Sands  v.  Smith,  21  Fed.  Cas.  No. 
12,305,  I  Abb.  (U.  S.)  368;  Sewing 
Mach.  Co.'s  Case,  18  Wall.  (U.  S.) 
586;  Carneal  v.  Banks,  10  Wheat  (U. 
S.)  188;  Union  Bank  v.  Stafford.  12 
How.  (U.  S.)  327;  Wormley  v.  Worm- 
ley,  8  Wheat.  (U.  S.)  421;  Sioux  City, 
etc.,  R.  Co.  V.  Chicago,  etc.,  R.  Co.,  27 
Fed  Rep.  770;  Removal  Cases,  100  U. 
S.  457;  Harter  v.  Kernochan,  103  U.  S. 
562;  Pacific  R.  Co.  v.  Ketchum,  loi  U. 
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Where  the  Only  Defendant  Is  a  Mere  Formal  Party,  without  the  slightest 
real  interest  in  the  controversy,  the  court  will  refuse  to  proceed.* 

The  Criterion  by  which  to  determine  when  one  is  a  mere  formal  or 
nominal  party  is  whether  or  not  a  decree  is  sought  against  him.* 
Where  a  decree  against  such  party  is  essential  to  the  relief  sought 
he  is  not  a  mere  nominal  party.* 

(2)  Illustrations  of  Rule.  —  Persons  with  a  Naked  Legal  Title  and  no 
real  interest  in  the  controversy,*  such  as  assignors  in  an  absolute 
and  unconditional  assignment,  the  extent  and  validity  of  which 
are  unquestioned,*  or  trustees  in  suits  brought  by  the  cestui  que 


S.  289.  See  also  generally  the  articles 
Removal  of  Causes;  United  States 
Courts. 

"  Where  the  real  and  only  contro- 
versy is  between  citizens  of  different 
states,  or  an  alien  and  a  citizen,  and 
the  plaintiff  is,  by  some  positive  rule 
of  law,  compelled  to  use  the  name  of 
another  to  perform  merely  a  ministe- 
rial act,  who  has  not  nor  ever  had  any 
interest  in  or  control  over  it,  the  courts 
of  the  United  States  will  not  consider 
any  others  as  parties  to  the  suit  than 
the  persons  between  whom  the  litiga- 
tion before  them  exists."  Walden  v. 
Skinner,  loi  U.  S.  589  [citing  McNutt 
V.  Bland,  2  How.  (U.  S.)  15;  Browne 
V.  Strode,  5  Cranch  (U.  S.)  303;  Sus- 
quehanna, etc.",  R.,  etc.,  Co.  v.  Blatch- 
ford,  II  Wall.  (U.  S.)  177]. 

1.  Alabama.  —  Elliott  v.  Sibley,  loi 
Ala.  344;  Lucas  v.  Darien  Bank,  2 
Stew.  (Ala.)  280. 

Arkansas.  —  Oliphint  v.  Mansfield, 
36  Ark.  191. 

Georgia.  —  (jld  Hickory  Distilling  Co. 
V.  Bleyer,  74  Ga.  201. 

Illinois.  —  Bradley  v.  Gilbert,  155  111. 
T54.;  Howell  V.  Foster,  122  111.  276. 

Kansas.  —  Union  Terminal  R.  Co.  v. 
Board  of  Railroad  Com'rs,  52  Kan. 
680;  McCarthy  v.  Marsh,  41  Kan.  17; 
State  V.  Anderson,  5  Kan.  90;  Beach 
V.  Shoenmaker,  18  Kan.  147;  Anthony 
V.  State,  49  Kan.  246;  Hays  v.  Hill,  17 
Kan.  360;  Voss  v.  Union  School  Dist. 
No.  II,  18  Kan.  467. 

Maryland.  —  Hill  v.  Reifsnider,  39 
Md.  429. 

New  York.  —  People  v.  Clark,  70  N. 
Y.  518. 

Oregon.  —  Beasley  v.  Shively,  20 
Oregon  508. 

United  States.  —  McCauley  v.  Kel- 
logg, 2  Woods  (U.  S.)  13. 

2.  Brooks  v.  Lewis,  13  N.J.  Eq.  214; 
Ely  V.  Lowenstein,  9  Abb.  Pr.  N.  S. 
(N.  Y.  Supreme  Ct.)  37;  Buie  v.  Me- 
chanics' Bldg.,  etc.,  Assoc,  74  N.  Car. 


117;  Union  Bank  v.  Stafford,  12  How. 
(U.  S.)  341;  Wormley  v.  Wormley,  8 
Wheat.  (U.  S.)  451;  Ward  v.  Arre- 
dondo,  29  Fed.  Cas.  No.  17,148,  i 
Paine  (U.  S.)  410;  Payne  v.  Hook,  7 
Wall.  (U.  S.)  432;  Hatch  v.  Chicago, 
etc.,  R.  Co.,  II  Fed.  Cas.  No.  6,204,  ^ 
Blatchf.  (U.  S.)  105;  Heath  v.  Erie  R. 
Co.,  II  Fed.  Cas.  No.  6,306,  8  Blatchf, 
(U.  S.)  347;  Hamilton  v.  Savannah, 
etc.,  R.  Co.,  49  Fed.  Rep.  420. 

"  It  can  never  be  indispensable  ta 
make  defendants  of  those  against 
whom  nothing  is  alleged  and  from 
whom  no  relief  is  asked."  Payne  v. 
Hook,  7  Wall.  (U.  S.)  432. 

3.  Ward  v.  Arredondo,  29  Fed.  Cas. 
No.  17,148,  I  Paine  (U.  S.)  410;  Worm- 
ley  V.  Wormley,  8  Wheat.  (U.  S.)  451. 

4.  Union  Bank  v.  Stafford,  12  How. 
(U.  S.)  341;  Walden  v.  Skinner,  loi  U. 

s.  577. 

Where  Joinder  Would  Oust  Jurisdiction. 

—  "  Regularly  the  claimants  who  have 
only  an  equitable  title  ought  to  make 
those  whose  title  they  assert,  as  well 
as  the  person  from  whom  they  claim  a 
conveyance,  parties  to  the  suit.  For 
omitting  to  do  so  an  original  bill  might 
be  dismissed.  But  this  is  a  bill  to  en- 
join a  judgment  at  law  rendered  for 
the  defendant  in  equity  against  the 
plaintiffs.  The  bill  must  be  brought 
in  the  court  of  the  United  States,  the 
judgment  having  been  rendered  in 
that  court.  Its  limited  jurisdiction 
might-  possibly  create  some  doubts  of 
the  propriety  of  making  citizens  of  he 
same  state  with  the  plaintiff  parties 
defendants.  In  such  a  case  the  court 
may  dispense  with  parties  who  would 
otherwise  be  required ,  and  decree  as  be- 
tween those  before  the  court,  since  its- 
decree  cannot  affect  those  who  are  not 
parties  to  the  suit."  Simms  v.  Guth- 
rie,  9  Cranch  (U.  S.)  19. 

6.  Betton  v.  Williams,  4  Fla.  Ii; 
Currier  v.  Howard,  14  Gray  (Mass.^ 
511;    Montague    v.  Lobdell,    11  Cush. 
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trust  as  the  real  party  in  interest  against  the  third  persons,  or  by 
third  persons  against  \.\\q  cestui  que  trust, '^  a-ve  good  illustrations 
of  merely  nominal  or  formal  parties. 

The  Officers  and  Agents  of  a  Corporation  are  mere  nominal  parties  to  a 


j(Mass.)  Ill;  Merrill  v.  Bischoff,  3  N. 
Y.  App.  Div.  361;  Trecothick  v.  Aus- 
tin, 4  Mason  (U.  S.)  41. 

When  Assignor  May  Be  Omitted.  — 
"  The  rule  is  perfectly  undeviating, 
that  no  person  need  be  joined  in  a 
suit  in  equity,  either  as  plaintiff  or 
defendant,  upon  the  ground  merely  of 
having  been  a  party  to  the  contract,  if 
he  is  no  longer  interested  in  the  con- 
troversy. But  there  are  some  cases 
where  a  party  still  remains  liable  to 
certain  consequences  growing  out  of 
the  contract,  and  when  the  suit  will 
have  a  bearing  upon  such  liability; 
and  in  such  cases  it  becomes  necessary 
to  make  him  a  party  to  the  suit.  In 
Burnett  v.  Harwell,  3  Leigh  (Va.)  95, 
Tucker,  P.,  said  that  if  the  assignees 
of  the  decree  tor  which  that  action  was 
brought  had  sued  in  equity,  their  as- 
signor would  have  been  a  necessary 
party.  There  is  no  doubt  that  accord- 
ing to  the  ancient  practice  of  the  Eng- 
lish Court  of  Chancery,  the  assignor  of 
a  chose  in  action  was  a  necessary  party 
to  a  bill  to  recover  the  amount.  2  Rob. 
Old  Practice  272;  Cathcart  v.  Lewis,  i 
Ves.  Jr.  463;  Milf.  PI.  179.  Mr.  Justice 
Story  observes  that  '  in  general  the 
person  having  the  legal  title  to  the 
subject-matter  of  the  bill  must  be  a 
party  (either  as  plaintiff  or  as  defend- 
ant) although  he  has  no  beneficial  in- 
terest therein;  so  that  the  legal  right 
may  be  bound  by  the  decree  of  the 
court.  In  cases,  therefore,  where  an 
assignment  does  not  pass  the  legal 
title,  but  only  the  equitable  title  to  the 
property,  *  *  *  it  is  usual,  if  it  is 
not  always  indispensable,  to  make  the 
assignor,  holding  the  legal  title,  a  party 
to  the  suit.'  Story's  Eq.  PI.,  §  153. 
Where  the  assignment  is  not  absolute 
and  unconditional,  or  the  extent  or  va- 
lidity of  the  assignment  is  disputed  or 
denied,  or  there  are  remaining  rights 
or  liabilities  of  the  assignor  which  may 
be  affected  by  the  decree,  then  he  is 
not  only  a  proper  but  a  necessary 
party."  Lynchburg  Iron  Co.  v.  Tay- 
loe,  79  Va.  671. 

"  The  true  principle  to  be  adduced 
from  the  cases  seems  to  me  to  be  that 
the  assignor  need  not  be  made  a  party 


where  the  assignment  is  absolute,  and 
he  has  no  interest,  and  is  not  by  the 
nature  of  the  case  brought  under  any 
new  liability.  If  this  be  true  genct- 
aUy,  a /or iiori  the  assignor,  even  if  a 
proper  party,  might  be  dispensed  with 
when  out  of  the  jurisdiction  of  the 
court."  Trecothick  v.  Austin,  4  Mason 
(U.  S.)  44. 

Under  the  general  rule  in  equity  that 
all  persons  materially  interested  in  the 
subject  ought  to  be  parties  to  the  suit, 
either  plaintiffs  or  defendants,  the  ven- 
dors of  land  should  be  parties  to  a  suit 
against  the  vendee  to  enforce  the  lien 
of  the  purchase  money  on  the  land; 
and  this  rule  applies  where  they  have 
assigned  the  bonds  or  notes  given  for 
the  price  of  the  land,  if  there  are  any 
remaining  rights  or  liabilities  of  the 
assignors  which  may  be  affected  by  the 
decree.  Where  there  are  such  rights, 
or  the  assignment  is  not  absolute  and 
unconditional,  or  the  extent  or  vitality 
of  the  assignment  is  denied,  then  an 
assignor  is  not  only  a  proper  but  a 
necessary  party.  Betton  v.  Williams, 
4  Fla.  II. 

In  a  suit  by  the  absolute  assignee  of 
an  equitable  title,  to  compel  convey- 
ance of  the  legal  title,  the  assignor  is 
not  an  indispensable  party;  otherwise, 
if  the  assignee  founds  his  right  on  an 
executory  agreement.  New  Mexico 
Land  Co.  v.  Elkins,  20  Fed.  Rep.  545. 

Persons  Who  Have  Parted  with  All  In- 
terest in  the  subject-matter  of  the  con- 
troversy are  usually  proper  but  not 
necessary  parties.  Koerner  v.  Gauss, 
57  111.  App.  668;  McLaurie  v.  Thomas, 
39  111.  291;  Stanbrough  v.  Daniels,  77 
Iowa  561;  Oldham  v.  Rowan,  3  Bibb 
(Ky.)  534;  Buchoz  &.  Lecour,  9  Mich. 
234;  Donovan  v.  Campion,  85  Fed. 
Rep.  71,  56  U.  S.  App.  388. 

1.  Trustees.  —  Walden  v.  Skinner,  loi 
U.  S.  589;  Pacific  R.  Co.  v.  Ketchum, 
loi  U.  S.  299;  Stewart  v.  Chesapeake, 
etc..  Canal  Co.,  i  Fed.  Rep.  361. 

The  trustee  in  a  deed  of  trust  in  the 
nature  of  a  mortgage  is  not  a  necessary 
party  plaintiff  in  a  suit  brought  by  his 
cestui  que  trust  to  have  the  trust  deed 
declared  a  prior  lien.  Rogers  v. 
Tucker,  94  Mo.  346. 
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bill  against  the  corporation  for  an  injunction;*  but  where  such 
officers  and  agents  are  made  parties  to  a  bill  for  relief  against  the 
corporation  for  the  purpose  of  obtaining  a  discovery  *  they  are 
not  formal  parties.^ 

Mere  Servants,  Agents,  or  Attorneys  are  mere  formal  parties  to  bills 
against  their  principals,  when  no  relief  is  sought  against  them 
and  they  have  no  real  interest  in  the  subject-matter  of  the 
controversy.* 

Officers  Armed  with  Process.  —  To  bills  to  restrain  the  execution  of 
process  or  the  performance  of  official  acts,  the  officer  is  sometimes 
made  a  party,  as  the  design  of  the  injunction  is  to  restrain  him 
from  acting  although  he  is  merely  a  nominal  party,  and  no  relief 
is  prayed  and  no  decree  asked  against  him.' 

Assignees  Pendente  Lite,  although  not  always  necessary  parties,  may 
properly  be  made  parties  at  the  election  of  the  complainant.* 

5.  Complainants  —  a.  Capacity  to  Sue.  —  As  a  general  rule 
all  bodies  politic  and  corporate,  and  all  natural  persons  except 
infants,  lunatics,  married  women  whose  disabilities  have  not  been 
removed,  and  persons  otherwise  disabled,  may  maintain  bills  in 
equity  upon  their  own  behalf.  This  subject  is  fully  considered 
in  the  various  special  articles  of  this  work  dealing  with  the 
different  branches  of  the  law  of  persons.'' 

b.  Real  Party  in  Interest  —  General  Euie.  —  The  test  as  to 
who  are  necessary  and  proper  parties  in  equity  being,  as  has  been 
seen,  the  existence  of  a  real  beneficial  interest  in  the  subject  of 
the  controversy,  it  follows  as  a  matter  of  course  that  a  bill  may 

1.  Doyle  V.  San  Diego  Land,  etc.,  Chambers  v.  King  Wrought-Iron 
Co.,  43  Fed.  Rep.  349;  Hatch  v.  Chi-  Bridge  Manufactory,  16  Kan.  270; 
cago,  etc.,  R.  Co.,  11  Fed.  Cas.  No.  Fairchild  v.  House,  18  Fla.  770;  Has- 
6,204,  6  Blatchf.  (U.  S.)  105;  Heath  v.  sell  v.  Van  Hcuten,  39  N.  J.  Eq.  113; 
Erie  R.  Co.,  11  Fed.  Cas.  No.  6,306,  8  Sioux  City,  etc.,  R.  Co.  v.  Chicago, 
Blatchf.  (U.  S.)  347.  etc.,  R.  Co.,  27  Fed.  Rep.  770;  McCau- 

2.  See  supra,  V.   I.   d.  Persons  With-  ley  v.  Kellogg,  2  Woods  (U.  S.)  13. 
out  Interest  Joined  for  Discovery.  In  Hays  v.  Hill,  17    Kan.  360,  it  was 

3.  Hatch  V.  Chicago,  etc.,  R.  Co.,  11  held  that  in  a  suit  to  enjoin  the  collec- 
Fed.  Cas.  No.  6,204,  6  Blatchf.  (U.  S.)  tion  of  a  tax  levied  for  the  purpose  of 
105;  Doyle  V.  San  Diego  Land,  etc.,  paying  interest  on  a  school-district 
Co.,  43  Fed.  Rep,  349.  bond  and  creating  a  sinking  fund  for 

4.  Opelika  v.  Daniel,  59  Ala.  211;  final  redemption  of  such  bond,  the 
Brown  v.  Haven,  12  Me.  164;  Binney's  school  district  was  the  real  party  in 
Case,  2  Bland  (Md.)  99;  Annapolis  v.  interest  and  was  a  necessary  party  de- 
Harwood,  32  Md.  471;  Hatch  z/.  CHi-  fendant,  and  that  the  county  treasurer 
cago,  etc.,  R.  Co.,  6  Blatchf.  (U.  S.)  was  a  mere  nominal  party.  Citing QtW- 
105;    Toledo,  etc.,   R.   Co.  v.  Pennsyl--  more  v.  Fox,  10  Kan.  509. 

vania  Co.,  54  Fed.  Rep.  746,  53  Am.  &  6.    Phoenix    Mut.    L.     Ins.     Co.    v. 

Eng.  R.  Cas.  293;  Woolstein  v.  Welch,  Batchen,  6   111.  App.  621,  citing  Story's 

42   Fed.   Rep.   566;    Donovan  v.  Cam-  Eq.  PI.,  g  156.     But  see  infra,  V.  5.  b. 

pion,   85    Fed.  Rep.  71,    56   U.  S.  App.  Real  Party  in  Interest. 

388.  7.  See   for  example  such  articles  as 

6.  Brooks  v.  Lewis,  13  N.  J.  Eq.  214,  Corporations,  vol.  5,  p.  52;  Guard- 
per  Chancellor  Green.  See  also  the  ians,  vol.  9,  p.  886;  Husband  and 
following  cases:  Palo  Alto  Banking,  Wife,  vol.  10,  p.  191;  Infants,  vol.  10, 
etc.,  Co.  V.  Mahar,  65  Iowa  74;  Cart-  p.  581;  Insane  Persons,  vol.  10,  p. 
Wright    V.   Bamberger,   90    Ala.    405;  1169. 
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be  maintained  by  the  real  part)''  in  interest,  and  it  is  not  essential 
that  the  holder  of  the  bare  legal  title  shall  be  made  a  party.' 
Indeed,  it  is  a  general  rule  that  a  suit  in  equity  must  be  brought 
by  the  real  party  in  interest  in  his  own  name,  or  at  least  he  must 
be  made  a  party,'  and  it  is  not  allowable  to  bring  a  suit  in  equity 


1.  Kansas.  —  Ross  v.  Noble,  6  Kan. 
App.  361. 

Kentucky.  —  Snelling  v.  Boyd,  5  T. 
B  Mon.  (Ky.)  172;  Kennedy  v.  Davis, 
7  T.  B.  Mon.  (Ky.)  372;  Allen  v.  Crock- 
ett, 4  Bibb  (Ky.)  240;  Lemmon  v. 
Brown,  4  Bibb  (Ky.)  308;  Sanders  v. 
Macey,  4  Bibb  (Ky.)  457. 

Maine.  —  Moor  v.  Veazie,  32  Me.  343. 

Missouri.  —  Rogers  v.  Tucker,  94 
Mo.  346. 

New  York.  —  National  Park  Bank  v. 
Goddard,  131  N.  Y.  494. 

Rhode  Island.  —  Middletown  v.  New- 
port Hospital,  16  R.  I.  319. 

Tennessee.  —  Smith  v.  Gooch,  6  Lea 
(Tenn.)  536. 

Virginia.  —  Castleman  i'.  Berry,  86 
Va.  604. 

West  Virginia.  —  Fleming  z'.  Holt,  12 
W.  Va.  143. 

United  States. — Trecothick  v.  Aus- 
tin, 4  Mason  (U.  S.)  43;  Conery  v. 
Sweeney,  81  Fed.  Rep.  14;  Hubbard  v. 
Manhattan  Trust  Co.,  87  Fed.  Rep.  51. 

A  Person  for  Whose  Benefit  an  Ag^ree- 
ment  Is  Made,  though  not.  a  party  to 
such  agreement,  may  maintain  a  suit 
in  chancery  for  its  specific  perform- 
ance. Crocker  v.  Higgins,  7  Conn. 
342. 

Stockholders  Who  Are  the  Beal  Parties 
in  Interest  may  file  a  bill  in  their  own 
names  making  the  corporation  a  party 
defendant  where  it  appears  that  the 
directors  of  the  corporation  refuse 
to  prosecute  by  collusion  with  those 
who  have  made  themselves  answerable 
by  their  negligence  or  fraud,  or  where 
the  corporation  is  under  the  control 
of  those  who  must  be  made  defendants 
in  the  suit.  Robinson  v.  Smith,  3  Paige 
(N.  Y.)  222,  24  Am.  Dec.  212,  citing 
Hichens  v.  Longreve,  4  Russ.  562. 
See  also  generally  for  a  full  discussion 
of  this  subject  the  article  Stock  and 
Stockholders. 

Distributees  Instead  of  Administrators 
may  sue  to  recover  assets  where  all  the 
parties  in  interest  are  before  the  court, 
and  answer  is  made,  and  there  are  no 
debts.  Smith  v.  Gooch,  6  Lea  (Tenn.) 
536. 

2.  Connecticut.  —  Pond  v.  Clark,  24 
Conn.  370. 


Georgia.  —  Macon,  etc.,  R.  Co.  v. 
Gibson,  85  Ga.  i. 

Illinois.  —  Chisholm  v.  McDonald,  30 
Til.  App.  180;  Hoare  v.  Harris,  11  111. 
24;  Smith  V.  Britlenham,  log  111.  549; 
Bowles  V.  McAilen,  16  111.  30;  Wolver- 
ton  V.  Taylor,  157  111.  485;  Smith  v. 
Hollenback,  46  111.  252. 

Alaine.  —  Haskell  v.  Hilton,  30  Me. 
419;  Crooker  v.  Rogers,  58  Me.  339. 

Mississippi.  —  Kitchins  v.  Harrall,  54 
Miss.  474. 

New  Jersey.  —  Dunn  v.  Seymour,  11 
N.  J.  Eq.  220. 

New  York.  —  Sedgwick  v.  Cleveland, 
7  Paige  (N.  Y.)  287;  Field  v.  Maghee, 
5  Paige  (N.  Y.)539;  Rogers  v.  Trader's 
Ins.  Co.,  6  Paige  (N.  Y.)  585;  Ward  v. 
Van  Bokkelen,  2  Paige  (N.  Y.)  289; 
Oakey  v.  Bend,  3  Edw.  Ch.  (N.  Y.) 
482;  Grant  v.  Duane,  9  Johns.  (N.  Y.) 
611;  Mills  V.  Hoag,  7  Paige  (N.  Y.)  18; 
Van  Hook  v.  Throckmorton,  8  Paige 
(N.  Y.)  33;  Indiana  v.  Sherwood,  5  Ch. 
Sent.  (N.  Y.)  47;  Malin  v.  Malin,  2 
Johns.  Ch.  (N.  Y.)  238;  Braker  v.  Dev- 
ereaux,  8  Paige  (N.  Y.)  513;  Fish  v. 
Howland,  i  Paige  (N.  Y.)  20;  Potter  v. 
Hoppin,  ID  Phila.  (Pa.)  396,  32  Leg. 
Int.  (Pa.)  66. 

South  Dakota.  —  Northwestern  Loan, 
etc.,  Co.  V.  Muggli,  8  S.  Dak.  160. 

Vermont.  —  Eureka  Marble  Co.  v. 
Windsor  Mfg.  Co.,  47  Vt.  447. 

Virginia.  —  Lynchburg  Iron  Co.  v. 
Tayloe,  79  Va.  671. 

IVest  Virginia.  —  McClaskey  v. 
O'Brien,  16  W.  Va.  794. 

"  It  Is  a  Well-recognized  Rule  that  in 
equity  the  party  having  the  beneficial 
interest  in  the  subject-matter  of  the 
suit  must  sue  in  his  own  name  for  any 
invasion  of  his  rights  in  respect  thereto, 
although  the  legal  title  may  be  in  an- 
other." Smith  V.  Briltenham,  109  111. 
540  [citing  Frye  v.  State  Bank,  10  111. 
332;  Elder  v.  Jones,  85  111.  384;  Moore 
V.  School  Trustees,  19  111.  83]. 

"  It  is  at  law  a  general  rule  that  the 
action  shall  be  brought  in  the  name  of 
the  party  whose  legal  right  has  been 
affected;  and  in  chancery,  that  the 
plaintiff  must  have  an  interest  in  the 
subject  of  the  suit,  or  a  right  to 
the  thing  demanded."  Crocker  v.  Hig- 
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in  the  name  of  one  person  for  the  use  of  another  not  made  a 
party.*     Such  a  bill  will  be  demurrable.* 

There  Are  Exceptions  or  Qualifications  to  this  rule,  however,'  as  where 


\ 


gins,   7  Conn.  342  \citing  i   Chitty  on 
Pleadings  i;  Coop.  Eq.  PI.  166]. 

The  PUiintiff  Must  Have  Such  an  Inter- 
est in  the  subject-matter  of  the  suit  as 
giv'es  him  title  to  relief,  and  must  be 
more  than  a  mere  intermeddler.  Park- 
man  V.  Aicardi,  34  Ala.  399;  Bennett 
V.  American  Art  Union,  5  Sandf.  (N. 
Y.)  614;  Gculd  V.  Thompson,  39  How. 
Pr.  (N.  Y.  Supreme  Ct.)  5;  Rabberman 
V.  Hause,  89  111.  209;  Atchison  v.  State, 
34  Kan.  379. 

Interference  with  United  States  Uail.  — 
The  United  States  has  such  property 
in  the  mails  as  to  enable  it  to  sue  for 
an  injunction  against  interference  by 
lawless  persons  with  the  transportation 
of  the  mail.     In  re  Debs,  158  U.  S.  564. 

Colorable  Plaintiff.  —  The  rule  that 
any  taxpayer  may  maintain  an  action 
to  enjoin  the  performance  of  an  unlaw- 
ful act  which  will  operate  to  injure  or 
damage  him  by  increasing  the  burden 
of  his  taxation  is  limited  to  cases  where 
the  action  is  instituted  by  the  taxpayer 
in  good  faith,  and  for  the  protection  of 
his  own  interests,  and  an  injunction 
will  not  be  granted  if  it  appears  that 
he  is  merely  a  colorable  plaintiff,  suing 
only  in  behalf  of  other  parties  in  inter- 
est. Highway  Com'rs  v.  Deboe,  43 
111.  App.  25. 

A  Corporation,  and  Not  Its  Officers, 
must  sue  to  redress  wrongs  of  the  cor- 
poration. Hechmer  v.  Gilligan,  28  W. 
Va.  750;  Nichols  v.  Williams,  22  N.  J. 
Eq.  63.  See  also  article  Corporations, 
vol.  5,  p.  52. 

The  Principal,  and  Not  His  Agent, 
must  sue  for  wrongs  to  the  principal. 
Sutton  V.  Mansfield,  47  Conn.  388; 
London  Assoc,  of  Shipowners  v.  Lon- 
don, etc..  Docks  Joint  Committee,  2 
Reports  23,  (1892)  3  Ch.  242.  See  also 
article  Principal  and  Agent. 

1.  Nominal  and  Use  Plaintiffs.  —  Elder 
V.  Jones,  85  111.  384;  Haskell  v.  Hilton, 
30  Me.  419;  Kitchins  v.  Harrall,  54 
Miss.  474;  Rogers  v.  Trader's  Ins.  Co., 

6  Paige  (N.  Y.)  583;  Field  v.  Maghee,  5 
Paige   (N.  Y.)  539:    Gleason  v.   Gage, 

7  Paige  (N.  Y.)  121 ;  Indiana  v.  Sher- 
wood, 5  Ch.  Sent.  (N.  Y.)  47;  Kellam  v. 
Sayer,  30  W.  Va.  198;  McClaskey  v. 
O'Brien,  16  W,  Va.  791.  Contra,  Hop- 
kirk  V.  Page,  12  Fed.  Cas.  No.  6,697,  2 
Brock.  (U.  S.)  20.      Compare  the  rule  at 


common  law,  supra,  IV.  i.  a.  (3)  Nomi- 
nal and  Use  Plaintiffs. 

"  The  assignor  of  *  *  *  a  debt, 
therefore,  has  merely  a  barren  legal 
title,  while  the  beneficial  interest  is  in 
his  assignee,  who  must  be  a  party  to 
the  suit.  Equity  deals  with  the  real 
parties  in  interest,  and  if  they  are  not 
before  the  court  no  proper  decree  can 
be  made."  Penn  v.  Hearon,  94  Va. 
773  [citing  Castleman  v.  Berry,  86  Va. 
604;  Campbell  z/.  Shipman,  87  Va.  655; 
Grove  v.  Judy,  24  W.  Va.  294;  Kellam 
V.  Sayer,  30  W.  Va.  198;  Field  v. 
Maghee,  5  Paige  (N.  Y.)539;  Rogers  v. 
Trader's  Ins.  Co.,  6  Paige  (N.  Y.)  598]. 

"  It  is  a  well-settled  rule  that  an 
assignor  in  a  chose  in  action,  though 
secured  by  a  vendor's  lien  reserved  on 
real  estate,  cannot  sue  in  equity  for  the 
benefit  of  his  assignee  to  collect  the 
debt.  The  reason  for  the  rule  is  that 
equity  deals  only  with  the  real  parties 
in  interest,  and  if  they  are  not  before 
the  court,  no  proper  decree  can  be 
made  in  the  cause."  Hurt  v.  Miller, 
95  Va.  32,  citing  Penn  v.  Hearon,  94 
Va.  773.  But  it  was  further  held  in 
the  same  case  that  if  the  asiignee  in 
such  a  suit  is  brought  in  and  made  a 
party  by  a  cross-bill  filed  by  the  re- 
spondents, it  is  proper  to  overrule  a 
demurrer  upon  the  ground  that  the  suit 
is  not  prosecuted  by  the  real  party  in 
interest. 

2.  McClaskey  v.  O'Brien,  16  W.  Va. 
794.  But  see  Hopkirk  v.  Page,  12  Fed. 
Cas.  No.  6,697,  2  Brock.  (U.  S.)  20. 

3.  Exceptions  to  Bole.  —  "  All  persons 
having  distinct  interests  must  undoubt- 
edly be  brought  into  court;  but  where 
the  interest  of  one  person  is  involved 
in  that  of  another,  and  that  other  pos- 
sesses the  legal  right,  so  that  the  in- 
terest may  be  asserted  in  his  name,  it 
is  not,  I  think,  always  necessary  to 
bring  both  before  the  court.  Thus  a 
trustee  may  sue  without  naming  the 
cestui  que  trust  as  a  party;  an  executor 
or  administrator  may  sue  without 
naming  legatees  or  distributees.  And 
the  obligee  in  a  bond,  where  it  is  not 
by  law  assignable,  may  sue,  or  the 
equitable  assignee  may  sue  in  his  name 
without  being  named  himself  as  a 
party.  This  may,  I  think,  be  done  in 
a  court  of  equity  as  well  as  a  court  of 
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one  is  permitted  to  sue  on  behalf  of  himself  and  others,*  or  where 
a  trustee  may  sue  without  joining  his  cestuis  que  trustent,^  as  in 
the  case  of  executors  and  administrators.^ 

Assignments  Pendente  Lite.  —  When  a  plaintiff  in  equity  parts  with 
all  his  interest  in  the  subject-matter  of  the  suit  the  case  can  be 
no  longer  prosecuted  in  his  name,  but  the  assignee  must  be  made 
a  party  by  a  supplementary  bill  or  otherwise.* 

c.  Joinder  of  Complainants  —  (i)  Who  May/oi?i  —  (a)  Neces- 
sity of  Joint  or  Common  Interest  —  Distinct  Demands.  —  The  court  will  not 
permit  several  complainants  to  demand  in  one  bill,  although 
against  the  same  defendant,  several  matters  distinct  and  uncon- 
nected,*   and    where    this   is    attempted   the   bill    is    bad    for 


law.  The  person  having  the  equitable 
interest,  if  the  suit  be  not  really 
brought  for  his  benefit,  may  insist  on 
being  made  a  party,  and  the  court  will 
direct;  but  I  do  not  think  the  omission 
of  persons  in  this  situation  any  objec- 
tion to  the  suit."  Hopkirk  v.  Page,  12 
Fed.  Cas.  No.  6,697,  2  Brock.  (U.  S.)  20. 
Where  a  bill  is  brought  to  set  aside 
proceedings  in  the  Probate  Court 
whereby  an  infant's  title  to  lands  was 
divested,  the  fact  that  a  person  in  pos- 
session had  an  understanding  with  the 
plaintifif  that  in  case  the  suit  was  suc- 
cessful his  equitable  rights  in  conse- 
quence of  improvements  made  upon 
the  land  vvould  be  recognized  does  not 
render  the  suit  open  to  the  objection 
that  it  is  not  brought  in  the  interest  of 
the  nominal  complainants,  as  this  is 
a  matter  with  which  the  defendants 
have  no  concern.  Tong  v.  Marvin,  26 
Mich.  35. 

1.  See  supra,  V.  3.  c.  {"])  Persons 
Legally  Represented. 

2.  See  generally  the  article  Trusts 
AND  Trustees. 

3.  See  generally  article  Executors 
AND  Administrators,  vol.  8,  p.  650. 

4.  Mason  v.  York,  etc.,  R.  Co.,  52 
Me.  82;  Smith  v.  Brittenham,  109  111. 
540;  Sedgwick  v.  Cleveland,  7  Paige 
(N.  Y.)  287. 

Dismissal  of  Bill.  —  The  defendant 
may  apply  for  a  dismissal  of  the  bill 
unless  the  assignee  is  brought  in  by 
supplemental  bill  in  the  nature  of  a 
bill  of  revivor.  Hathaway  v.  Scott,  11 
Paige  (N.  Y.)  173. 

Waiver  by  Failure  to  Object.  — 
Although  the  defendant  may  be  en- 
titled to  have  the  bill  dismissed  for 
failure  to  bring  in  a  purchaser /^«</if«/<f 
lite,  this  right  maybe  lost  or  waived  by 
failure  to   object  or  by   unreasonable 


delay.  Pond  v.  Clark,  24  Conn,  370; 
Zane  v.  Fink,  18  W.  Va.  693. 

5.  Alabama.  —  Moore  v.  Moore,  17 
Ala.  631;  Wilkins  v.  Judge,  14  Ala. 
135;  Rogers  v.  Torbut,  58  Ala.  523; 
Larkin  v.  Mason,  71  Ala.  227. 

California.  —  Behlow  v.  Fischer,  102 
Cal.  208. 

Connecticut.  —  Harrison  v.  Belden,  26 
Conn.  75. 

Dakota.  —  Wood  v.  Bangs,  i  Dakota 
172. 

Delaware.  —  Reybold  v.  Herdman,  2 
Del.  Ch.  34. 

Indiana. — Jones  v.  Cardwell,  98 
Ind.  331 ;  Jones  v.  Rushville  Nat. 
Bank,  138  Ind.  87;  Conzman  v.  Terre 
Haute  First  Nat.  Bank,  137  Ind.  698; 
Hauch  V.  Terre  Haute  Brewing  Co., 
137  Ind.  698;  Hauck  v.  Terre  Haute 
First  Nat.  Bank,  138  Ind.  700;  Conz- 
man V.  Terre  Haute  Brewing  Co.,  138 
Ind.  696;  Heagy  7'.  Black,  90  Ind.  534. 

Iowa.  —  Lewis  v.  Eshleman,  57  Iowa 

633- 

Kansas. — Jeffers  v.  Forbes,  28  Kan. 
174;  Atchison  St.  R.  Co.  v.  Nave,  38 
Kan.  744;  Hudson  w.  Atchison  County, 
12  Kan.  140. 

Kentucky.  —  Barry  v.  Rogers,  2  Bibb 

(Ky.)3i4. 

Maryland.  —  Ellicott  v.  Ellicott,  2 
Md.  Ch.  472. 

Michigan.  —  Taylor  v.  King,  32 
Mich.  42. 

New  Jersey.  —  Plum  v.  Morris  Canal, 
etc.,  Co.,  10  N.  J.  Eq.  258;  Hendrickson 
V.  Wallace,  31  N.  J.  Eq.  605;  Chester 
V.  Halliard,  36  N.  J.  Eq.  313;  Hinch- 
man  v.  Paterson  Horse  R.  Co.,  17  N, 
J.  Eq.  75;  Marselis  v.  Morris  Canal, 
etc.,  Co.,  I  N.  J.  Eq.  31;  Emans  v. 
Emans,  13  N.  J.  Eq.  205;  Morris,  etc., 
R.  Co.  V.  Prudden,  20  N.  J.  Eq.  530; 
Johnson    v.    Vail,    14   N.   J.    Eq.   423; 
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multifariousness  and  misjoinder  of  parties.* 

Eule  Against  Mnltifariousness.  —  A  court  of  equity  will  not  permit 
parties  whose  interests  are  several  to  unite  in  one  action  merely 
to  avoid  the  necessity  of  bringing  separate  actions;  the  doctrine 
against  multiplicity  of  suits  does  not  extend  so  far,*  but  there  is 
no  inflexible  rule  as  to  the  joinder  of  parties  plaintiff,  and  the 
rule  forbidding  the  misjoinder  of  plaintiffs,  or  multifariousness, 
so  far  as  any  rule  can  be  said  to  exist,  is  one  of  convenience  only, 


Davidson  v.  Isham,  g  N.  J.  Eq.    i86; 
Titus  z/.  Bennet,  8  N.  J.  Eq.  267. 

New  York.  —  Gray  v.  Rothschild,  48 
Hun  (N.  Y.)  596;  Howell  v.  Buffalo,  2 
Abb.  App.  I)ec.  (N.  Y.)4i2;  Bouton  v. 
Brooklyn,  15  Barb,  (N.  Y.)  375. 

Ohio. — Armstrong  v.  Athens  County, 
10  Ohio  235;  State  v.  Ellis,  10  Ohio 
456. 

Pennsylvania.  — Cumberland  Valley 
R.  Co.'s  Appeal,  62  Pa.  St.  218. 

Tennessee.  —  Lillard  v.  Mitchell, 
(Tenn.  1896)  37  S.  W.  Rep.  702. 

Virginia.  —  Graveley  v.  Graveley,  84 
Va.  145;  Norfolk,  etc.,  R.  Co.  v.  Smoot, 
81  Va.  495. 

Wisconsin.  —  Newcomb  v.  Horton, 
18  Wis,  566. 

United  States.  —  Parsons  v,  Lyman, 
4  Blatchf.  (U.  S.)  433;  Summerlin  v. 
Fronteriza  Silver  Min.,  etc.,  Co.,  41 
Fed.  Rep.  249;  Walker  v.  Powers,  104 
U.  S.  245;  Baker  7'.  Portland,  2  Fed. 
Cas.  No.  777,  5  Sawy.  (U.  S.)  566; 
Woolstein  v.  Welch,  42  Fed.  Rep.  566. 

England.  —  Davies  v.  Quarterman,  4 
Y.  &  Coll.  257,  which  case  was  cited  in 
Johnson  v.  Vail,  14  N.  J.  Eq.  423;  Jones 
V.  Garcia  Del  Rio,  i  T.  &  R.  297,  and 
Hudson  V.  Maddison,  12  Sim.  416, 
which  cases  were  cited  in  Hinchman  ?/. 
Paterson  Horse  R.  Co.,  17  N.  J.  Eq.  75, 
and  in  Woolstein  v.  Welch,  42  Fed. 
Rep.  566. 

In  Wood  V.  Perry,  i  Barb.  (N.  Y.) 
122,  it  was  said:  "  To  allow  persons 
having  distinct  claims  against  the  same 
individual  to  maintain  a  joint  suit 
against  him  merely  because  the  act  of 
one  may,  if  valid,  incidentally  prove 
beneficial  to  the  others,  who  had  noth- 
ing to  do  with  it,  might  be  productive 
of  great  oppression  and  injustice.  We. 
have  seen  no  case  which  goes  to  that 
extent."-  See  also,  to  the  same  effect, 
Emery  v.  Erskine,  66  Barb.  (N.  Y.)  9; 
Gould  V.  Thompson,  39  How.  Pr.  (N. 
Y.  Supreme  Ct.)  5;  New  York,  etc.,  R. 
Co.  V.  Schuyler,  7  Abb.  Pr.  (N.  Y.  Ct. 
App.)  41;  Gfant  v.  Van  Schoonhoven, 


9  Paige  (N.  Y.)  257;  Alston  v.  Jones,  3 
Barb.  Ch.  (N.  Y.)  400;  Murray  v.  Hay, 

1  Barb.  Ch.  (N.  V.)  59. 

Several  Purchasers  of  Distinct  Interests 
in  the  same  survey  cannot  join  in  a  bill 
against  the  vendor,     Barry  v.  Rogers, 

2  Bibb  (Ky.)  314. 

1.  Marsh  v.  Richardson,  49  Ala.  430; 
Behlow  V.  Fischer,  102  Cal.  208;  Neal 
V.  Rathell,  70  Md.  592;  Rafferty  z.  Cen- 
tral Traction  Co..  147  Pa.  St.  579,  291 
W.  N.  C.  (Pa.)  542;  West  v.  Randall, 
29  Fed.  Cas.  No.  17,424,  2  Mason  (U. 
S.)  i8i;  Haines  v.  Carpenter,  11  Fed. 
Cas.  No.  5,905,  I  Woods  (U.  S.)  262; 
West  V.  Randall,  2  Mason  (U.  S.)  181; 
Walker  v.  Powers,  104  U.  S.  245;  Car- 
ter z>.  Treadwell,  5  Fed.  Cas.  No.  2,480, 

3  Story  (U.  S.)  25. 

A  Test  of  Multifariousness.  —  A  bill  is 
not  demurrable  for  multifariousness  on 
the  ground  of  misjoinder  of  several 
complainants,  where  either  of  them 
would  not  be  entitled  to  proceed  sep- 
arately for  relief  without  making  the 
others  defendants.  Hicks  v.  Camp- 
bell, 19  N.  J.  Eq.  183.  See  generally 
article  Multifariousness  and  Mis- 
joinder (in  Equity),  vol.  14,  p.  194. 

The  Fact  that  Two  Separate  Decrees 
may  be  necessary  in  order  to  give  re- 
lief does  not  necessarily  render  a  bill 
bad  for  multifariousness.  Neal  v. 
Rathell,  70  Md.  592. 

Joinder  of  Claims  in  Different  Capacities. 
—  A  bill  which  mingles  independent 
claims  of  the  plaintiff  in  his  individual 
capacity  with  claims  which  he  has  as 
administrator  is  bad  for  multifarious- 
ness. Carter  v.  Treadwell,  5  Fed. 
Cas.  No.  2.480,  3  Story  (U.  S.)  25. 

2.  Sheldon  v.  Centre  School  Dist.,  25 
Conn.  228;  Howell  v.  Buffalo,  2  Abb. 
App.  Dec.  (N.  Y.)  412;  Bouton  v. 
Brooklyn,  15  Barb.  (N.  Y.)  375.  Com. 
pare  Heagy  v.  Black,  90  Ind.  534. 

A  multifarious  bill  will  not  be  al- 
lowed as  a  remedy  for  a  multiplicity 
of  suits.  Haines  «'.  Carpenter,  11  Fed. 
Cas.  No.  5,905,  I  Woods  (U.  S.)  262. 


667 


Volume  XV. 


In  Equity. 


PARTIES  TO  ACTIONS. 


Complainants. 


and  must  depend  in  its  application  upon  the  circumstances  of 
each  case.* 

Persons  Bepresenting  Antagonistic  Interests  cannot  be  joined  as 
co-com  plainants.  * 

Persons  with  Common  Interests.  —  But  it  is  only  when  the  interests 
of  the  plaintiffs  are  conflicting  that  their  joinder  as  parties  plain- 
tiff" is  objectionable,  and  it  is  well  settled  that  where  one  general 
right  is  claimed,  and  there  is  one  common  interest  among  all 
the  plaintiffs  in  the  subject  of  the  suit,  and  the  same  relief  is 
sought  against  the  same  defendants,  their  joinder  is  proper.* 


1.  Scofield  V.  Lansing,  17  Mich.  437, 
per  Christiancy,  J.  [citing  Campbell  v. 
Mackay,  i  Myl.  &  C.  603;  Adams  Eq. 
309,  3T0,  and  Story  Eq.  PL,  §  530]. 
See  also  Kennedy  v.  Troy,  14  Hun  (N. 
Y.)  308,  wherein  it  was  declared  by 
Learned,  P.  J.,  that  there  is  no  in- 
flexible rule  as  to  the  joinder  of  parties 
plaintiff,  and  that  persons  having  sepa- 
rate interests  are  sometimes  allowed 
to  unite  to  restrain  a  common  injury. 
See  likewise  Tradesman's  Bank  v. 
Merritt,  i  Paige  (N.  Y.)  302,  wherein 
Chancellor  Walworth  declared  that 
misjoinder  of  plaintiffs  is  a  matter  of 
form  only,  and  does  not  go  to  the  mer- 
its, saying:  "  I  am  not  certain  that  in  a 
clear  case  of  misjoinder  of  complain- 
ants the  defendant  would  be  entitled 
to  have  the  injunction  dissolved  as  a 
matter  of  course,  before  demurrer  or 
answer."  See  also  supra,  V.  i.  f.  Gen- 
eral Rule  One  of  Convenience  Only. 

Distinction  Between  Joinder  of  Plaintiffs 
and  Defendants.  —  The  objection  to  the 
misjoinder  of  plaintiffs  must  rest  upon 
very  different  grounds  from  an  objec- 
tion to  the  misjoinder  of  defendants 
having  separate  and  distinct  interests 
and  whose  cases  are  unconnected  with 
each  other,  because  in  the  latter  case 
each  defendant  may  well  insist  that  he 
should  not  be  involved  in  the  contests 
or  litigations  of  other  parties  involving 
transactions  with  which  he  has  no  con- 
nection or  concern.  Per  Christiancy, 
J.,  in  Scofield  v.  Lansing,  17  Mich.  437. 
See  also  infra,  V.  6.  c.  Joinder  of  De- 
fendants. 

2.  Smith  V.  Smith,  102  Ala.  516;  Elli- 
cott  V.  Ellicott,  2  Md.  Ch.  468;  Hen- 
drickson  v.  Wallace,  31  N.  J.  Eq.  604; 
Grant  v.  Van  Schoonhoven,  9  Paige 
(N.  Y.)  255;  Le  Fort  v.  Delafield,  3 
Edw.  Ch.  (N.  Y.)  32;  Alston  v.  Jones, 
3  Barb.  Ch.  (N.  Y.)  397;  Meek  v. 
Spracher,  87  Va.  162;  Parsons  v. 
Lyman,  4  Blatchf.  (U.   S.)  432;  Bland 


V.  Fleeman,  29  Fed.  Rep.  669;  Bunce 
«'.  Gallagher,  4  Fed.  Cas.  No.  2,133,  5 
Blatchf.  (U.S.)  481;  Parsons  z/.  Lyman, 
18  Fed.  Cas.  No.  10,779,  4  Blatchf.  (U. 
S.)  432;  Walker  v.    Powers,  104  U.  S. 

245- 

3.  Alabama.  —  Kennedy  v.  Kennedy, 
2  Ala.  571;  Michan  v.  Wyatt,  21  Ala. 
813;  Moore  v.  Pope,  97  Ala.  462;  Fret- 
well  V.  McLemore,  52  Ala.  124;  Bol- 
man  v.  Overall,  80  Ala.  451,  60  Am. 
Rep.  107;  Owens  v.  Grimsley,  44  Ala. 
359;  Rogers  v.  Torbut,  58  Ala.  523. 

California.  —  Wilson  v.  Castro,  31 
Cal.  428;  Foreman  v.  Boyle,  88  Cal. 
290. 

Connecticut.  —  Bulkley  v.  Starr,  2 
Day  (Conn.)  552;  Russell  v.  Stocking, 
8  Conn.  236. 

Georgia.  —  City  Bank  v.  Bartlett,  71 
Ga.  797. 

Illinois.  —  Mount  Carbon  Coal,  etc., 
Co.  V.  Blanchard,  54  111.  240;  Du  Page 
County  z/.  Jenks,  65  111.  275;  Harward 
V.  St.  Clair,  etc..  Levee,  etc.,  Co.,  51 
111.  130;  Marsh  v.  Fairbury,  163  111. 
401. 

Indiana.  —  Tate  v.  Ohio,  etc.,  R.  Co., 
10  Ind.  174;  Mt.  Vernon  First  Nat. 
Bank  v.  Sarlls,  129  Ind.  201;  Sullivan 
V.  Phillips,  no  Ind.  321;  Greensburgh, 
etc..  Turnpike  Co.  v.  Sidener,  40  Ind. 
424;  Robbins  v.  Sand  Creek  Turnpike 
Co.,  34  Ind.  461;  Strong  v.  Taylor 
School  Tp.,  79  Ind.  208;  Heagy  v. 
Black,  90  Ind.  534. 

Iowa. — Brandirff  v.  Harrison  County, 
50  Iowa  164;  Powell  v.  Spaulding,  3 
Greene  (Iowa)  443;  Watson  v.  Phelps, 
^o  Iowa  482;  McMurray  v.  Van  Gilder, 
56  Iowa  605;  Richman  zi.  Muscatine 
County,  70  Iowa  627;  De  Louis  v. 
Meek,  2  Greene  (Iowa)  55. 

Kansas.  —  Atchison  St.  R.  Co.  v. 
Nave,  38  Kan.  744;  Palmer  v.  Wad- 
dell,  22  Kan.  352;  Jeffers  v.  Forbes,  28 
Kan.  179. 

Kentucky.  —  Smith  v.  Harrow,  i  Bibb 
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Persons  Without  Interest.  —  While  care  must  be  taken  on  the  one 
hand  to  bring  all  proper  parties  before  the  court,  the  same  care 
should  be  taken  on  the  other  that  none  are  brought  there  whose 


(Ky.)  97;  Scrimeger  v.  Buckhannon,  3 
A.  K.  Marsh.  (Ky.)  219. 

Louisiafia.  —  Dudley  v.  Tilton,  14 
La.  Ann.  283;  Clarke  z-.  Waters,  35  La. 
Ann.  451. 

Maryland.  —  Fiery  v.  Emmert,  36 
Md.  464;  Neal  v.  Rathell,  70  Md.  592. 

Michigan.  —  Sherman  v.  American 
Stove  Co.,  85  Mich.  169;  Taylor  v.  Bay 
City  St.  R.  Co.,  80  Mich.  77. 

Minnesota.  —  Grant  v.  Schmidt,  22 
Minn.  i. 

Missouri.  — Gartside  v.  Gartside,  113 
Mo.  348. 

New  Jersey.  —  Dod  v.  Paul,  42  N.  J. 
Eq.  154;  Davidson  v.  Isham,  9  N.  J. 
Eq.  186;  Springer  v.  Lawrence,  47 
N.  J.  Eq.  461. 

New  York.  —  In  Gillespie  v.  Forrest, 
18  Han  (N.  Y.)  no,  it  was  said  by 
Bockes,  J. :  "  Several  plaintiffs  may  not 
join  in  one  suit  against  a  defendant  for 
matters  and  claims  entirely  distinct  and 
disconnected;  but  it  is  otherwise  where 
plaintiffs  have  a  common  interest  cen- 
tering in  the  point  in  issue,  and  when 
one  general  right  by  all  is  rlaimed,by 
way  of  relief  in  the  action." 

See  also  Shepard  v.  Manhattan  R. 
Co.,  117  N.  Y.  442;  Mitchell  v.  Thorne, 
134  N.  Y.  536;  Peck  V.  Elder,  3  Sandf. 
(N.  Y.)  126;  Emery  v.  Erskine,  66 
Barb.  (N.  Y.)  9;  Reid  v.  Gifford,  Hopk. 
(N.  Y.)  416;  Belknap  v.  Trimble,  3 
Paige  (N.  Y.)  577;  Watertown  v. 
Cowen,  4  Paige  (N.  Y.)  510;  Oakley 
V.  Williamsburgh,  6  Paige  (N.  Y.)  262; 
Murray  v.  Hay,  i  Barb.  Ch.  (N.  Y.)  59; 
Catlin  V.  Valentine,  9  Paige  (N.  Y.)  575 ; 
Foot  V.  Bronson,  4  Lans.  (N.  Y.)47; 
Cady  V.  Conger,  19  N.  Y.  256;  Brady 
V.  Weeks,  3  Barb.  (N.Y.)  157;  Milhau 
V.  Sharp,  27  N.  Y.  611;  Beebe  v.  Cole- 
man, 8  Paiv;e  (N.  Y.)  392;  McKenzie  v. 
L'Amoureux,  11  Barb.  (N.  Y.)  516; 
Peck  V.  Elder,  3  Sandf.  (N.  Y.)  126; 
Clarkson  v.  De  Peyster,  3  Paige  (N.  Y.) 
320;  Robinson  v.  Smith,  3  Paige  (N. 
Y.)  222;  Brinkerhoff  v.  Brown,  6 
Johns.  Ch.  (N.  Y.)  139;  Boughton  v. 
Allen,  II  Paige  (N.  Y.)  321;  Egberts  v. 
Wood,  3  Paige  (N.  Y.)  517;  Petree 
V.  Lansing,  66  Barb.  (N.  Y.)  357;  Gray 
V.  Rothschild,  48  Hun  (N.  Y.)  596; 
Pfohl  V.  Simpson,  74  N.  Y.  137;  Morse 
V.  Hovey   9  Paige  (N.  Y.)  197. 

Pennsylvania.  —  Rafferty    v.    Central 


Traction  Co.,  147  Pa.  St.  579,  29  W.  N. 
C,  (Pa.)  542. 

South  Carolina.  —  Edwards  v.  Sartor, 
I  S.  Car.  266. 

Texas,  —  Flanders  v.  Wood,  83  Tex. 
277. 

Utah.  —  Enright  v.  Grant,  5  Utah 
334- 

Vermont.  —  Howe  v.  School  Dist. 
No.  3,  43  Vt.  282;  Probate  Ct.  v.  May, 
52  Vt.  182. 

Virginia.  —  Rader  v.  Bristol  Land 
Co.,  94  Va.  766;  Meek  v.  Spracher,  87 
Va.  162;  Bosher  v.  Richmond,  etc.. 
Land  Co.,  89  Va.  455. 

Wisconsin.  —  Pettibone  v.  Hamilton, 
40  Wis.  402;  Wier  v.  Simmons,  55  Wis. 
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United  States.  —  Langdon  v.  Branch, 
37  Fed.  Rep.  449;  Sheldon  v.  Keokuk 
Northern  Line  Packet  Co.,  10  Biss.  (U. 
S.)47o;  McCampbell  z/.  Brown,  48  Fed. 
Rep.  795;  Hart  v.  Buckner,  54  Fed. 
Rep.  925;  Wood  worth  v.  Wilson,  4 
How.  (U.  S.)  712;  Stimpson  v.  Rogers, 
4  Blatchf.  (U.  S.)  333;  Goodyear  v. 
Allyn,  6  Blatchf.  (U.  S.)  33;  Goodj'ear 
V.  Central  R.  Co.,  i  Fisher  Pat.  Cas. 
626;  Griffing  v.  Gibb,  2  Black  (U.  S.) 
519;  Nelson  v.  Hill,  5  How.  (U.  S.) 
127. 

England.  —  Sutton  v,  Montfort,  4 
Sim.  559;  Spencer  v.  London,  etc.,  R. 
Co.,  I  Eng.  R.  &  C.  Cas.  159,  cited  in 
Murray  v.  Hay,  i  Barb.  Ch.  (N.  Y.)  59; 
Kensington  v.  White,  3  Price  164,  cited 
in  Scofield  v.  Lansing,  17  Mich.  437; 
Campbell  v.  Mackay,  i  Myl.  &  C.  603. 

The  Rule  Is  that  those  whose  interests 
are  in  harmony  shall  be  joined  as  plain- 
tiffs or  defendants,  as  the  case  may  be. 
Bland  v.  Fleeman,  29  Fed.  Rep.  669, 
citing  Parsons  v.  Lyman,  4  Blatchf.  (U. 
S.)  432. 

Difference  in  Extent  and  Quantity  of  In- 
terest.—  Where  the  rights  of  several 
persons  are  identical  in  nature  and 
kind,  and  differ  only  in  extent  and 
quantity,  they  may  join  as  plaintiffs. 
Bolman  v.  Overall,  80  Ala.  451,  60  Am. 
Rep.  107. 

The  fact  that  one  of  the  complainants 
may  be  entitled  to  still  further  relief 
against  one  of  the  defendants  forms  no 
objection  to  a  joinder  of  both  complain- 
ants for  the  purpose  of  obtaining  the 
relief  to  which  they  are  both  entitled  as 
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rights  are  not  to  be  in  some  way  bound  by  the  decree  that  may 
be  made.  Accordingly  persons  without  interest  cannot  join  as 
co-complainants  with  persons  who  are  interested.* 

(b)  Nature  of  Common  Interest  Authorizing  Joinder  —  Mere  Interest  in  Legal 
Question  InsufScient.  —  The  joint  or  common  interest  of  the  plaintiffs 
necessary  to  enable  them  to  sue  jointly  must  be  in  the  subject- 
matter  of  the  action,  and  not  merely  in  the  legal  questions  involved 
in  their  separate  causes  of  action.* 

Common  Interest  in  Object  of  Bill  Essential.  —  So  a  common  interest  of 
all  the  complainants  in  the  object  of  the  bill  or  the  relief  sought 
is  essential  to  authorize  a  joinder,'  and  the  objection  that  a  part 
of  the  complainants  in  a  bill  are  not  entitled  to  participate  with 
the  others  in  the  relief  sought  is  fatal.'* 

Owners  in  Severalty  may  unite  as  coplaintiffs  in  a  bill  to  enjoin  a 


against  both  defendants.  Clarkson  v. 
De  Peyster,  3  Paige  (N.  Y.)  320. 

Class  Having  Common  Interest.  — 
Where  all  the  plaintiffs  belong  to  the 
same  class  and  have  a  common  in- 
terest, and  all  the  defendants  belong 
to  but  one  class  and  are  subject  to  a 
common  liability,  the  bill  is  not  multi- 
farious, although  the  extent  of  the 
rights  and  liabilities  of  each  of  the  sev- 
eral plaintiffs  and  defendants  may  not 
be  the  same.  City  Bank  v.  Bartlett, 
71  Ga.  797. 

Stiit  in  Different  Capacities,  —  The 
mere  fact  that  one  of  the  plaintiffs  sues 
as  executor  and  as  devisee,  McCrea  v. 
New  York  El.  R.  Co.,  13  Daly  (N.  Y.) 
302;  or  as  assignee  of  one  party  in  in- 
terest, and  as  guardian  of  another, 
Henderson  v.  Sherman,  47  Mich.  267, 
will  not  render  the  bill  bad  for  mis- 
joinder. But  it  has  been  held  that 
where  the  complainant  as  next  of  kin 
calls  upon  the  defendant,  who  is  the 
personal  representative  of  the  intestate, 
to  answer  in  that  capacity,  and  as  an 
heir  at  law  calls  upon  the  defendant  to 
account  for  the  rents  and  profits,  the 
bill  is  multifarious.  Van  Mater  v. 
Sickler.  9  N.  J.   Eq.  483. 

1.  Bowie  V.  Minter,  2  Ala.  406; 
Barstow  v.  Smith,  Walk.  (Mich.)  394; 
Bidwell  V.  Whitaker,  i  Mich.  469; 
Leoni  v.  Taylor,  20  Mich.  148;  Nieman 
7/.  Detroit  Suburban  St.  R.  Co.,  103 
Mich.  256;  Marselis  v.  Morris  Canal, 
etc.,  Co.,  I  N.  J.  Eq.  31;  Clarkson  z/. 
De  Peyster,  3  Paige  (N.  Y.)336;  Clason 
V.  Lawrence,  3  Edw.  Ch.  (N.  Y.)  48; 
Abernathy  v.  Phillips,  82  Va.  769; 
Heath  v.  Erie  R.  Co.,  11  Fed.  Cas.  No. 
6.306.  8  Blatchf.  (U.  S.)  347;  Brown  v. 
Duluth,  etc.,  R.  Co.,  53  Fed.  Rep.  894. 


It  is  improper  both  at  law  and  in 
equity  for  a  party  to  be  joined  in  a  suit 
where  he  has  neither  legal  nor  bene- 
ficial interests  in  its  subject-matter,  i 
Chitty  on  Pleadings  11,  cititio  King  of 
Spain  V.  Machado,  4  Russ.  231. 

A  Tenant  for  Life  having  made  a  lease 
of  coal  mines,  amounting  to  a  forfeit- 
ure, cannot  join  with  the  remainder- 
man in  a  bill  for  injunction.  Went- 
worth  V.  Turner,  3  Ves.  Jr.  3. 

One  Complainant  Barred  by  Limitations. 
—  If  several  complainants  unite  in  a 
bill  claiming  under  the  same  right  and 
title,  and  one  of  them  is  barred,  or 
shows  no  right  to  relief,  the  misjoinder 
is  fatal  to  the  whole  suit.  Dunklin  v. 
Wilson,  64  Ala.  162;  Jones  i/.  Reese,  65 
Ala.  134;  Taylor  v.  Robinson,  6g  Ala. 
269. 

Joinder  of  Corporation  with  Its  Stock- 
holders.—  A  railroad  corporation  can- 
not join  with  a  portion  of  its  stock- 
holders in  a  bill  in  equity  to  redeem 
the  road  from  a  mortgage,  as  in  the  ab- 
sence of  an  averment  of  fraud  or 
collusion  the  stockholders  have  no  in- 
terest. Kennebec,  etc.,  R.  Co.  v.  Port- 
land, etc.,  R.  Co.,  54  Me.  173. 

2.  Hudson  7'.  Atchison  County,  12 
Kan.  140,  citing  Barnes  v.  Beloit,  19 
Wis.  93. 

3.  Colburn  v.  Broughton,  9  Ala.  351; 
Rogers  v.  Torbut,  58  Ala.  523;  Larkin 
V.  Mason,  71  Ala.  227;  Powell  v. 
Spaulding,  3  Greene  (Iowa)  443;  De 
Louis  V.  Meek,  2  Greene  (Iowa)  55; 
Jeffers  v.  Forbes,  28  Kan.  174;  Cam- 
meyer  v.  United  German  Lutheran 
Churches,  2  Sandf.  Ch.  (N.  Y.)  186. 

4.  Cammeyer  v.  United  German. 
Lutheran  Churches,  2  Sandf.  Ch.  (N. 
Y.)  186. 
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common  injury  or  nuisance,*  such  as  the  diversion  of  a  stream* 
or  an  excessive  use  of  its  waters,'  the  obstruction  of  a  common 
drainage,*  the  operation  of  a  railroad  in  a  street  upon  which  their 
several  properties  abut,*  or  the  opening  of  a  road  under  a  void 
order  of  the  county  supervisors.®  "  So  also  separate  proprietors 
may  join  in  a  bill  to  investigate  the  validity  of  a  common  source 
of  title.'' 

Illegal  Taxes  and  Assessments.  —  Where  an  illegal  tax  has  been  levied 
which  affects  alike  the  property  of  a  community,  or  where  a 
public  improvement  has  been  illegally  ordered,  the  assessments 
for  which  affect  the  property  of  a  number  of  individuals,  those 
affected  may  unite  in  an  action  for  the  purpose  of  avoiding  such 
illegal  tax  or  assessment,  because  they  have  a  common  interest.®^ 

Creditors'  Bills  may  be  maintained  by  two  or  more  creditors  jointly 
although  each  has  recovered  a  separate  judgment.* 

Where  the  Same  or  Identical  Fraudulent  Bepresentations  have  induced  a 
number  of  persons  to  subscribe  for  stock  in  a  company  they  may 
unite  in  one  bill  praying  the  cancellation  of  their  subscriptions.** 

Other  Illustrations  of  what  constitutes  such  a  common  interest  as 
will  authorize  a  joinder  of  complainants  will  be  found  in  the  vari- 
ous special  articles  of  this  work.** 

Eq. 


1.  Turner  v.  Hart,  71  Mich.  128; 
Peck  V.  Elder,  3  Sandf.  (N.  Y.)  126; 
Murray  v.  Hay,  i  Barb.  Ch.  (N.  Y.)  59; 
Brady  v.  Weeks,  3  Barb.  (N.  Y.)  157. 
See  also  generally  article  Nuisances. 

Special  Injuries  from  Nuisance.  —  A 
bill  filed  by  the  owners  of  distinct  lots 
of  land,  having  no  common  interest,  to 
enjoin  a  nuisance  common  to  all  land- 
owners, but  each  complainant  seeking 
relief  for  special  injury  to  his  own 
property,  is  demurrable  for  misjoinder 
of  parties.  Hinchman  v.  Paterson 
Horse  R.  Co.,  17  N.  J.  Eq.  75;  Morris, 
etc.,  R.  Co.  V.  Prudden,  20  N.  J.  Eq. 
530.  But  see  Davidson  v.  Isham,  9  N. 
J.  Eq.  186. 

Injunction  and  Damages.  —  Where  sev 
eral  adjacent  landowners  join  in  a  bill 
to  restrain  a  nuisance,  they  should  not 
pray  that  the  defendant  be  decreed  to 
pay  them,  respectively,  the  damages 
which  they  have  sustained,  because 
they  have  no  common  interest  in  such 
damages.  Brady  v.  Weeks,  3  Barb. 
(N.  Y.)  157;  Barham  v.  Hostetter,  67 
Cal.  272;  Foreman  v.  Boyle,  88  Cal. 
290. 

2.  Diversion  of  Stream.  —  Foreman  v. 
Boyle,  88  Cal.  290;  Ballou  v.  Hopkin- 
lon,  4  Gray  (Mass.)  324;  Reid  v.  Gif- 
ford,  Hopk.  (M.  Y.)  416;  Belknap  v. 
Trimble,  3  Paige  (N.  Y.)  577. 

3.  Emery  v.  Erskine,  66  Barb.  (N. 
Y.)9. 


4.  Springer  v.  Lawrence,  47  N.  J. 
461. 

5.  Taylor  v.  Bay  City  St.  R.  Co.,  So- 
Mich.  77;  Rafferty  v.  Central  Traction 
Co.,  147  Pa.  St.  579,  29  W.  N.  C.  (Pa.) 
542,  holding  that  such  a  bill  is  not 
multifarious. 

But  such  a  bill  cannot  be  maintained 
where  the  only  grievance  or  damage 
shown  is  separate  to  one  or  more  and 
not  common  to  all  of  the  co-complain- 
ants. Nieman  v.  Detroit  Suburban  St. 
R.  Co.,  103  Mich.  256. 

6.  Heagy  v.  Black,  90  Ind.  536. 

7.  Scrimegerz/.  Buckhannon,  3  A.  K. 
Marsh.  (Ky.)  219. 

8.  See  article  Taxes. 

9.  See  generally  article  Creditors'^ 
Bills,  vol.  5,  p.  336. 

10.  Rader  z/.  Bristol  Land  Co.,  94  Va. 
766,  following  Bosher  v.  Richmond, 
etc..  Land  Co.,  89  Va.  455,  and  citing 
Brown  v.  Bedford  City  Land,  etc.,  Co., 
91  Va.  31.  But  compare  Chester  v. 
Halliard,  36  N.  J.  Eq.  313,  wherein  it 
was  held  that  several  depositors  in  a 
savings  bank  induced  to  make  their 
deposits  by  a  misrepresentation  of  the 
managers  of  the  bank  cannot  join  in  a 
bill  to  compel  the  managers  to  indem- 
nify them,  as  they  have  no  common  in- 
terest. Citing  Jones  v.  Garcia  Del  Rio, 
I  T.  &  R.  297. 

11.  See  for  example  the  articles  In- 
junctions, vol.  10,  p.  869;  Nuisances, 
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(2)  Whether  Party  Should  Be  Complainant  or  Defendant  — 
General  Eule.  —  Persons  jointly  interested  with  the  complainant,  or 
whose  interests  are  so  united  with  his  as  to  render  them  necessary- 
parties  within  the  rules  already  explained,  should  ordinarily  be 
joined  with  him  as  co-complainants.* 

Position  on  Eecord  Immaterial.  —  It  is,  however,  usually  matter  of 
small  moment  in  a  court  of  equity  whether  a  party  appears  as  a 
complainant  or  a  defendant,  so  long  as  he  is  actually  made  a 
party  before  the  court,*  as  the  court  can  mould  its  decree  to  suit 
the  exigencies  of  the  case  and  may  determine  the  ultimate  rights 


vol.  14,  p.  logr;  Rescission,  Reforma- 
tion, AND  Cancellation. 

Several  Underwriters  on  a  policy  of  in- 
surance may  join  in  a  bill  in  equity 
against  the  assured.  Bulkley  v.  Starr, 
2  Day  (Conn.)  552. 

A  Ward  and  the  Owner  of  an  Annuity 
Charged  Upon  the  Ward's  Property  may 
unite  in  a  bill  against  the  creditor  and 
his  sureties  for  an  accounting,  as  the 
interests  of  the  complainants  differ  only 
in  degree.  Owens  v.  Grimsley,  44 
Ala.  359. 

Administrator  and  Distributees.  —  It  is 
a  misjoinder  for  the  administrator  and 
distributees  to  join  as  plaintiffs  in  a 
bill  for  the  collection  of  assets.  Grave- 
ley  V.  Graveley,  84  Va.  145.  See  also 
Scott  V.  Calvit,  3  How.  (Miss.)  148. 

Tenants  in  Common  of  Land,  Who  Have 
Ezecated  Separate  Deeds  at  different 
times  to  a  common  vendee,  each  deed 
purporting  to  convey  only  the  interest 
of  the  grantor  therein,  cannot  unite  in 
a  bill  to  set  aside  the  deeds.  Jeffers  v. 
Forbes,  28  Kan.  174. 

Municipal  Corporation  and  Property 
Owners.  —  Where  an  owner  dedicates 
land  for  a  village  square,  and  sells  lots 
with  reference  thereto,  the  rights  of  the 
village  and  of  the  purchasers  of  lots 
are  sufficiently  similar  to  authorize 
them  to  join  in  one  bill  to  prevent  an 
invasion  of  their  rights.  Marsh  v.  Fair- 
bury,  163  111.  401  \citing  Green  v.  Oakes, 
17  111.  249;  Gage  V.  Chapman,  56  111. 
311;  May  wood  Co.  v.  May  wood,  118 
111.  61;  Watertown  v.  Cowen,  4  Paige 
(N.  Y.)  510]. 

1.  Parkman  v.  Aicardi,  34  Ala.  393; 
Whitney  v.  Ma3'^o,  15  111.  252;  Miller 
V.  Cabell,  81  Ky.  178;  Contee  v.  Daw- 
son, 2  Bland  (Md.)  264;  Morse  v. 
Hovey,  9  Paige  (N.  Y.)  197;  Osgood  v. 
Franklin.  2  Johns.  Ch.  (N.  Y.)  i; 
Boughton  V.  Allen,  11  Paige  (N.  Y.) 
321;  Fleming  v.  Holt,  12  W.  Va.  143; 
Tavenner  v.   Barrett,   21   W.  Va.  656; 


Campbell  v.  Texas,  etc.,  R.  Co.,  4 
Fed.  Cas.  Co.  No.  2,  366,  i  Woods  (U.  S.) 
368;  U.  S.  V.  Union  Pac.  R.  Co.,  98 
U.  S.  607. 

2.  Alabama.  —  Parkman  v.  Aicardi, 
34  Ala.  393. 

Delaware,  —  Farmers',  etc..  Bank  v. 
Polk,  I  Del.  Ch.  167. 

Kentucky. — Cummins  v.  Latham,  4 
T.  B.  Mon.  (Ky.)  97. 

Michigan.  —  Suydam  v.  Dequindre, 
Harr.  (Mich.)  347. 

New  Hampshire.  —  Burnham  v. 
Kempton,  37  N.  H.  491. 

New  York.  —  Boughton  v.  Allen,  II 
Paige  (N.  Y.)  321;  Simson  v.  Satterlee, 
64  N.  Y.  657;  Osgood  V.  Franklin,  2 
Johns.  Ch.  (N.  Y.)  i. 

North  Carolina.  —  Daniels  v.  Baxter, 
120  N.  Car.  14;  McCormac  v.  Wiggins, 
84  N.  Car.  279;  Teague  v.  Downs,  69 
N.  Car.  288. 

West  Virginia.  —  Tavenner  v.  Bar- 
rett, 21  W.  Va.  656;  Fleming  v.  Holt, 
12  W   Va.  143. 

United  States.  —  Piatt  v.  Oliver,  3 
McLean  (U.  S.)  27;  West  v.  Randall,  2 
Mason  (U.  S.)  197;  Belding  v.  Gaines, 
37  Fed.  Rep.  817;  Mechanics  Bank  v. 
Seton,  I  Pet.  (U.  S.)  306;  U.  S.  v. 
Union  Pac.  R.  Co.,  98  U.  S.  607. 

"  While  it  is  doubtless  proper,  in  the 
first  instance,  and  for  the  purposes  of 
a  decree  binding  all,  to  join  as  defend- 
ants all  parties  interested  who  do  not 
desire  to  institute  suit  as  plaintiffs, 
when  the  parties  are  before  the  court 
the  court  will,  for  the  purpose  of  ascer- 
taining its  jurisdiction,  arrange  them 
according  to  their  actual  interests,  and 
place  them  on  the  side  of  the  contro- 
versy to  which  they  belong."  Cilley 
V.  Patten,  62  Fed.  Rep.  498. 

Question  of  Form.  —  Whether  the  ex- 
ecutor of  a  deceased  co-obligee  should 
be  joined  with  the  surviving  obligee  as 
complainant  or  be  made  a  party  de- 
fendant  to   the    suit   is  a   question  of 
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of  the  parties  on  either  side  as  between  themselves  or  the  parties 
on  the  opposite  side,^  rendering  a  decree  for  or  against  one  or 
more  of  several  complainants  and  for  or  against  one  or  more  of 
several  defendants.* 

When  One  Naturally  a  Complainant  May  Be  Made  a  Defendant.  —  Accord- 
ingly, where  one  who  by  reason  of  his  interest  should  ordinarily 
be  a  co-complainant  refuses  to  permit  himself  to  be  so  joined.'  or 

form,  and  should  be  raised  upon  de- 
murrer. Freeman  v.  Scofield,  i6  N.  J. 
Eq.  28. 

Legal  and  Equitable  Bules  Contrasted. 
• — "  While  at  law  all  persons  having  a 
joint  interest  must  join  in  the  action  as 
plaintiils,  in  equity  the  general  rule  is 
that  it  is  sufncient  if  all  the  parties  in- 
te'rested  in  the  subject  of  the  suit  are 
before  the  court,  either  as  plaintiffs  or 
defendants."  Parkman  v.  Aicardi,  34 
Ala.  393. 

In  equity  it  is  not  essential,  as  at 
law,  that  the  parties  litigant  should  be 
on  opposite  sides  of  the  case,  to  have  a 
decree  between  them.  Piatt  v.  Oliver, 
19  Fed.  Cas.  No.  11,116,  3  McLean  (U. 
S.)  27. 

All  Parties  as  Actors.  —  "  The  position 
of  the  parties  on  the  record,  as  plain- 
tiffs or  defendants,  is  immaterial;  all 
are  actors;  and  if  some  of  the  heirs  are 
made  plaintiffs  and  some  defendants, 
all  have  an  equal  right  to  contest  the 
will."  McArthur  v.  Scott,  113  U.  S. 
386,  citing  Runyan  v.  Price,  15  Ohio  St. 
I,  and  Bradford  v.  Andrews,  20  Ohio  St. 
208. 

Where  a  creditor  has  brought  a  bill 
to  have  a  receiver  appointed  for  a  part- 
nership, one  defendant  will  not  be 
permitted,  on  mere  motion,  after  repli- 
cation filed,  and  after  reference  of  the 
case,  to  come  in  as  plaintiff,  and,  with- 
out service  of  notice  to  other  defend- 
ants, urge  a  ground  of  relief  which  the 
original  plaintiff  could  not  press. 
Gwinn  v.  Lee,  6  Pa.  Super.  Ct.  Rep. 
646,  42  W.  N.  C.  (Pa.)  124. 

1.  Suydam  v.  Dequindre,  Harr. 
(Mich.)  347;  U.  S.  v.  Union  Pac.  R. 
Co.,  98  U.  S.  607. 

Bights  Not  Waived  by  Failure  to  Prose- 
cute.—  The  failure  of  persons  made 
defendants  but  concurrently  interested 
with  the  complainants,  to  participate 
actively  as  complainants  in  the  litiga- 
tion, will  not  preclude  their  rights  nor 
operate  as  a  waiver  of  such  rights. 
Anderson  v.  Northro]},  30  Fla.  612. 

2.  Piatt  V.  Oliver,  3  McLean  (U.  S.) 
27.  See  also  generally  the  article  De- 
crees, vol.  5,  p.  958  et  seq. 


3.  Unwilling  Complainant  Made  a  De- 
fendant —  Illinois.  —  Whitney  v.  Mayo, 
15   111.   256;    Smith  V.  Sackett,    10  111. 

534-. 

Kentucky.  —  Miller  v.  Cabell,  81  Ky. 
178. 

Alarylaiid.  —  Contee  v.  Dawson,  2 
Bland'(Md.)  264. 

Massachusetts.  —  Billings  v.  Mann, 
156  Mass.  203;  Hurd  v.  Turner,  156 
Mass.  205,  note. 

New  York.  —  Boughton  v.  Allen,  ir 
Paige  (N.  Y.)  321;  Osgood  v.  Franklin, 
2  Johns.  Ch.  (N.  V.)  i;  Morse  v.  Hovey, 
9  Paige  (N.  Y.)  197;  Beggs  v.  Butler,  9 
Paige  (N.  Y.)  226;  Savage  v.  Todd,  9 
Paige  (N.  Y.)  578;  Paterson  v.  Bangs, 
9  Paige  (N,  Y.)  627. 

United  States.  —  Campbell  v.  Texas, 
etc.,  R.  Co.,  4  Fed.  Cas.  No.  2,366,  i 
Woods  (U.  S.)  368;  Cilley  v.  Patten,  62 
Fed.  Rep.  498. 

Befusal  to  Join  May  Be  Inferred. — 
Where  persons  concurrently  interested 
with  the  plaintiffs  are  made  defendants 
and  answer  without  objection,  the  ob- 
jection cannot  be  made  at  the  hearing 
that  they  ought  to  have  been  made 
plaintiffs,  and  their  refusal  to  join  as 
plaintiffs  may  be  inferred  from  their 
having  answered  without  objection. 
Osgood  V.  Franklin,  2  Johns.  Ch.  (N. 
Y.)i. 

Bemedy  Where  One  Is  Made  a  Complain- 
ant Without  His  Consent.  —  Persons  can- 
not be  made  parties  plaintiff  without 
their  privity  or  consent.  Morse  v. 
Hovey,  9  Paige  (N.  Y.)  197;  Beggs  v. 
Butler,  9  Paige  (N.  Y.)  226.  The 
proper  remedy  when  a  party  is  made  a 
coplaintiff  without  his  privity  or  con- 
sent is  a  motion  that  his  name  be 
stricken  out,  and  not  that  the  bill  be 
dismissed  even  as  to  him.  Southern 
L.  Ins.,  etc.,  Co.  v.  Lanier,  5  Fla.  no, 
58  Am.  Dec.  448. 

It  is  too  late  to  make  a  motion  to 
strike  a  plaintiff's  name  from  the  bill, 
on  the  ground  that  he  was  made  a 
plaintiff  without  his  authority,  after 
publication  has  passed,  and  especially 
where  the  plaintiff  was  aware  at  an 
early  day  of  his  being  made  a  party. 


15  Encyc.  PI.  &  Pr.  —43 
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•where  for  some  other  reason  it  is  impracticable  to  join  him  as  a 
co-complainant,*  he  may  be  made  a  defendant. 

Averment  of  Eeason  in  Bill.  —  In  such  cases,  however,  the  reason  for 
making  such  person  a  defendant  instead  of  a  co-complainant 
should  be  explained  by  averments  in  the  bill.^ 

Persons  Whose  Interests  Are  Not  the  Same  as  Those  of  the  Complainants  should 
be  made  defendants  where  it  is  necessary  or  proper  to  make  them 
parties  at  all.^ 

Mere  Formal  Parties  are  frequently  made  defendants.* 

6.  Defendants  —  a.  Liability  to  Be  Sued. — As  a  general 
rule,  all  natural  and  artificial  persons  may  be  sued  in  equity. 
The  exceptions  to  and  qualifications  of  this  rule  growing  out  of 
the  status  of  the  persons  involved  are  treated  in  detail  in  the 
various  special  articles  of  this  work  dealing  with  the  different 
branches  of  the  law  of  persons. 

b.  General  Rules  as  to  Defendants  —  Necessity  of  Eeaiiy 
Interested  Defendants.  —  A  suit  in  equity,  like  any  other  suit,  cannot 
proceed  without  defendants,*  and  the  presence  of  mere  nominal 
parties  as  defendants  is  insufficient;  the  parties  really  interested 
in  resisting  the  plaintiff's  claims  must  be  made  parties.® 


Sears  v.  Powell,  5  Johns.   Ch.   (N.  Y.) 

259- 

1.  Morse  v.  Hovey,  9  Paige  (N.  Y.) 
197. 

Absence  from  the  State  is  a  sufficient 
excuse  for  making  one  a  defendant 
instead  of  a  coplaintifif.  Parkman  v.  ■ 
Aicardi,  34  Ala.  399;  Campbell  v. 
Texas,  etc.,  R,  Co.,  4  Fed.  Cas, 
No.  2,366,  I  Woods  (U.  S.)  368. 

Where  Persons  Are  Unknown,  it  is  a 
sufficient  reason  for  making  them  de- 
fendants, where  the  statute  provides 
for  service  upon  unknown  persons  by 
publication.     Whitney  v.  Mayo,  15  111. 

255. 

Where  Joinder  Wonld  Onst  Jurisdiction. 
—  Where  joinder  as  co-complainants 
would  oust  the  federal  courts  of  juris- 
diction, such  parties  may  be  made  de- 
fendants. North  America  Ins.  Co.  v. 
Svendsen,  74  Fed.  Rep.  346;  Belding 
V.  Gaines,  37  Fed.  Rep.  817;  U.  S. 
Equity  Rules  22,  47. 

2.  Parkman  v.  Aicardi,  34  Ala.  399; 
Contee  v.  Dawson,  2  Bland  (Md.) 
264;  Bengley  f.  Wheeler,  45  Mich.  493; 
Boughton  V.  Allen,  11  Paige  (N.  Y.) 
321;  Morse  v.  Hovey,  9  Paige  (N.  Y.) 
197;  Beggs  V.  Butler,  9  Paige  (N. 
Y.)  226;  Campbell  v.  Texas,  etc.,  R. 
Co.,  4  Fed.  Cas.  No,  2,366,  i  Woods 
U.  S.)  368. 

Demurrer  for  Failure  to  Aver  Reason.  — 
If  one  of  two  persons  having  a  common 


interest  in  obtaining  relief  against  a 
joint  contract  is  made  defendant  in  the 
suit  and  the  bill  does  not  state  the  rea- 
son for  so  doing,  the  other  defendants 
may  demur.  Morse  v.  Hovey,  9  Paige 
(N.  Y.)  197. 

The  Averment  Is  Sufficient,  is  seems,  if 
it  states  that  the  defendant  refused  to 
concur  as  plaintiff,  or  if  it  states  the 
nature  of  his  interest.  Contee  v.  Daw- 
son, 2  Bland  (Md.)  264. 

3.  Selleck  v.  Macon  Compress,  etc., 
Co.,  72  Miss.  1019;  Tavenner  v.  Bar- 
rett, 21  W.  Va.  656, 

Where  questions  may  arise  as  to 
which  the  interests  of  a  party  are  ad- 
verse to  the  complainant  such  party  is 
properly  made  a  defendant.  Michigan 
State  Bank  v.  Gardener,  3  Gray  (Mass.) 

305- 

4.  Tavenner  v.  Barrett,  21  W.  Va, 
656.  See  supra,  V.  4.  c.  Formal  or 
Nominal  Parties. 

5.  Emerson  v.  Pierce,  (N.  J.  1888)  11 
Atl.  Rep.  745. 

6.  Alabama.  —  Elliott  v.  Sibley,  loi 
Ala.  344;  Lucas  v.  Darien  Bank,  2 
Stew.  (Ala.)  280. 

Arkansas.  —  Qliphint  v.  Mansfield, 
36  Ark,  191. 

Georgia.  —  Old  Hickory  Distilling 
Co.  V.  Bleyer,  74  Ga.  201. 

Illinois.  —  Bradley  -o.  Gilbert,  155  III. 
154;  Howell  V.  Foster,  122  III.  276. 

Kansas.  —  Union  Terminal  R.  Co.  v. 
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Proper  Parties  Not  Complainants  May  Be  Made  Defendants.  —  The  general 
rule  as  to  who  should  be  made  a  defendant  may  be  gathered  from 
the  rules  already  stated  as  to  proper  and  necessary  parties  and  as 
to  parties  plaintiff.  It  results  from  a  combination  of  these  rules 
that  all  persons  who  have  or  claim  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  are  necessary  or  proper  parties 
to  a  complete  determination  of  the  controversy,  and  who  do  not 
appear  as  complainants,  may  properly  be  made  defendants.* 

Persons  Against  Whom  No  Decree  Can  Be  Bendered.  —  It  has  already  been 
seen  that  persons  against  whom  nothing  is  demanded  and  against 
wliom  no  decree  can  be  rendered  when  the  bill  is  brought  to  a 
hearing  are  not  necessary  parties  defendant.* 

C.  Joinder  of  Defendants -y  The  community  of  interest  Authorizing 
Joinder.  —  In  order  to  authorize  the  joinder  of  defendants  in  equity 


Board  of  Railroad  Com'rs,  52  Kan.  680; 
McCarthy  v.  Marsh,  41  Kan.  17;  State 
V.  Anderson,  5  Kan.  90;  Beach  v. 
Shoenmaker,  18  Kan.  147;  Hays  v. 
Hill,  17  Kan.  360;  Voss  v.  Union 
School  Dist.  No.  11,  18  Kan.  467;  An- 
thony V.  State,  49  Kan.  246;  Gilmore 
V.  Fox,  ID  Kan.  509. 

Maryland.  —  Hill  v.  Reif snider,  39 
Md.  429. 

Mississippi.  —  Attala  County  v.  Niles, 
58  Miss.  48. 

New  York.  —  People  v.  Clark,  70  N. 
Y.  518. 

Oregon.  —  Beasley  v.  Shively,  20  Ore- 
gon 508. 

United  States. .  —  McCauley  v.  Kel- 
logg, 2  Woods  (U.  S.)  13. 

1.  Alabama.  —  Fleming  v.  Gilmer,  35 
Ala.  62. 

Colorado,  —  Buck  v.  Webb,  7  Colo. 
212. 

Georgia.  —  Jackson  v.  Waters,  10  Ga. 
546. 

Illinois.  —  Finch  v.  Martin,  19  111. 
105. 

lo-ma.  —  Byington  v.  Walsh,  11  Iowa 
27. 

Kansas.  —  Babb  v.  Lindley,  23  Kan. 
478. 

Kentucky.  —  Jenkins  v.  Smith,  4 
Mete.  (Ky.)  380. 

Michigan.  —  Bengley  v.  Wheeler,  45 
Mich.  493. 

New  Jersey.  —  Black  7}.  Shreeve,  7 
N.  J.  Eq.  441. 

New  York.  —  Van  Cleaf  v.  Sickles,  5 
Paige  (N.  Y.)  505;  Palen  v.  Bushnell, 
18  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  301. 

North  Carolina.  —  Buie  v.  Mechan- 
ics' Bldg.,  etc.,  Assoc,  74  N.  Car.  117. 

Tennessee.  —  Helm  v.  Barnes,  i  Lea 
(Tenn.)  388. 


Texas.  —  Dwyer  v.  Olivari,  (Tex. . 
1891)  16  S.  W.  Rep.  800. 

Virginal.  —  Meek  v.  Spracher,  87" 
Va.  162. 

Washington,  —  Douthitt  v.  Mac— 
Clusky,  II  Wash.  601. 

IVest  Virginia.  —  Currence  v.  Dan- 
iels, 5  W.  Va.  418;  Livesay  v.  Feams- 
ter,  21  W.  Va.  83;  Norris  v.  Bean,  17 
W.  Va.  655. 

Wisconsin.  —  Hill  v.  Durand,  50  Wis. 

354. 

United  States,  —  Barney  v.  Latham, 
103  U.  S.  214. 

See  also  supra,  V.  1.  a.  All  Persons 
Interested ;  V.  3.  Necessary  or  Indispens- 
able Parties;  V.  5.  c.  Joinder  of  Com- 
plainants, 

"A  Defendant  May  Be  a  Proper,  but 
Not  an  Indispensable,  Party  to  the  relief 
asked.  In  a  variety  of  cases  it  is  in 
the  discretion  of  the  plaintiff  as  to 
whom  he  will  join  as  defendants. 
Consistently  with  established  rules  of 
pleading  he  may  be  governed  often  by 
considerations  of  mere  convenience." 
Barney  v.  Latham,  103  U.  S.  214.  See 
also  supra,  V.  4.  Proper  but  Not  Indis- 
pensable Parties. 

A  party  may  be  joined  as  a  defend- 
ant in  a  bill  for  an  accounting,  merely 
to  preclude  the  objection  that  he  might 
subsequently  claim  an  accounting  of 
the  same  matters  in  the  question,  al- 
though no  demand  is  made  pr  decree 
asked  against  him.  Buie  v.  Mechan- 
ics' Bldg.,  etc.,  Assoc.  74  N.  Car.  117. 

2.  See  supra,  V.  3.  Necessary  or  Indis- 
pensable Parties.  See  also  Leggett  v, 
Bennett,  48  Ala.  380;  Peay  v.  Wright, 
22  Ark.  198;  Todd  v.  Sterrett,  6  J.  J. 
Marsh.  (Ky.)  425;  Van  Keuren  v.  Mc- 
Laughlin, 21  N.  J.  Eq.  163;  Abernathy; 
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there  must  be  some  community  of  interest  between  them  with 
respect  to  the  subject-matter  of  the  controversy;  *  but  it  is  sufifi- 
cient  if  all  have  a  common  interest  centering  in  the  point  in  issue,* 
or  are  interested  in  the  general  subject  of  the  litigation  ^  or  at 


V.    Phillips,    82    Va.    769;     Howard    v. 
Stephenson,  33  W.  Va.  116. 

1.  Kennedy  v.  Kennedy,  2  Ala.  571; 
Brinkerhoff  v.  Brown,  6  Johns.  Ch.  (N. 
Y.)  139;  Fellows  V.  Fellows,  4  Cow.  (N. 
Y.)682;  Buie  v.  Mechanics'  Bldg.,  etc., 
Assoc,  74  N.  Car.  117;  White  v.  Del- 
schneider,  i  Oregon  254;  Dennis  v. 
Perry,  12  R.  I.  540;  Abernathy  v.  Phil- 
lips, 82  Va.  769. 

Where  a  bill  combines  separable^ 
subjects,  demanding  different  modes 
of  relief  against  defendants  not  having 
a  community  of  interest  in  all  or  any 
of  the  subjects  and  against  whom  the 
complainant  does  not  assert  a  common 
right,  it  is  demurrable  for  multifari- 
ousness as  to  parties.  Roberts  v. 
Starke,  47  Miss.  257. 

Conctirrent  but  Separate  Frauds.  —  In 
Putnam  v.  Sweet,  i  Chand.  (Wis.)  286, 
a  bill  was  filed  by  certain  bona  fide 
subscribers  for  stock  in  a  corporation 
against  two  sets  of  defendants,  charg- 
ing each  with  fraudulent  subscriptions. 
Each  set  of  defendants  acted  in  the 
transaction  adversely  to  the  other  and 
to  the  complainants.  It  was  held  that 
although  there  was  no  community  be- 
tween the  different  sets  of  defendants, 
there  was  such  a  pdvity  in  relation  to 
the  complainants  that  the  wrong  which 
they  had  perpetrated  for  the  same  pur- 
pose, at  the  same  time  and  by  the  same 
means,  in  connection  with  though  in 
hostilily  to  each  other,  might  be  re- 
dressed in  one  suit  against  them  all. 

2.  Fellows  V.  Fellows,  4  Cow.  (N.  Y.) 
682;  Hammond  v.  Hudson  River  Iron, 
etc..  Co.,  20  Barb.  (N.  Y.)  378;  House 
V.  Mullen,  22  Wall.  (U.  S.)43;  Gaines 
V.  Mausseaux,  9  Fed.  Cas.  No.  5,176,  i 
Woods  (U.  S.)  118;  Central  Pac.  R.  Co. 
V.  Dyer,  5  Fed.  Cas.  No,  2,552,  t  Sawy. 
<U.  S.)  641;  Northern  Pac.  R.  Co.  v. 
Walker,  47  Fed.  Rep.  681;  Union  Pac. 
R.  Co.  V.  McShane,  24  Fed.  Cas.  No. 
14,382,  3  Dill.  (U.  S.)  303;  Payne  v. 
Hook,  7  Wall.  (U.  S.)433. 

"  When  the  Point  in  Issue  Is  a  Hatter 
of  Common  Interest  among  all  the  parties 
to  the  suit,  though  the  interests  of  the 
several  defendants  are  otherwise  un- 
connected, still  they  may  be  joined." 
Wilson  V.  Castro,  31  Cal.  429. 

A  bill  to  set  aside  a  conveyance  made 


by  an  insane  person  and  to  vacate  va- 
rious mortgages  given  by  the  grantee 
is  not  multifarious  in  impleading  mort- 
gagees who  have  diverse  interests,  if 
the  question  of  sanity  is  decisive  in  all 
cases.  Rogers  v.  Blackwell,  49  Mich. 
192. 

Where  the  main  ground  of  defense 
is  common  to  all,  the  mere  fact  that 
defendants  holding  distinct  tracts  of 
land  under  distinct  conveyances  are 
joined  will  not  render  the  bill  multi- 
farious. Gaines  v.  Mausseaux,  9  Fed. 
Cas.  No.  5,176,  I  Woods  (U.  S.)  iiS. 

A  Bill  to  Restrain  the  Collection  of 
Taxes  against  a  railway  company  is  not 
m  altifarious  because  it  joins  as  defend- 
ants the  tax  collectors  of  a  number  of 
counties  through  which  the  road  runs, 
since  the  questions  of  law  and  fact  in- 
volved are  common  to  all  the  defend- 
ants, and  the  relief  prayed  is  the  same. 
Union  Pac.  R.  Co.  v.  McShane,  24  Fed. 
Cas.  No.  14,382,  3  Dill.  (U.  S.)  303; 
Northern  Pac.  R.  Co.  v.  Walker,  47 
Fed.  Rep.  681. 

3.  Alabama.  —  Kingsbury  v.  Flow- 
ers, 65  Ala.  479;  Burford  v.  Steele,  80 
Ala.  147;  Kennedy  v.  Kennedy,  2  Ala. 
571;  Fleming  v.  Gilmer,  35  Ala.  62; 
Millsap  V.  Stanley,  50  Ala.  319. 

Arkansas.  —  Oliphint  v.  Mansfield, 
36  Ark.  191. 

California.  —  McPherson  v.  Parker, 
30  Cal.  455. 

Georgia.  —  Parker  z.  Cochran,  97  Ga. 
249. 

Iowa.  —  Pierson  v.  David,  i  Iowa 
23. 

Michigan.  —  Wheeler  v.  Clinton 
Canal  Bank,  Harr.  (Mich.)  449;  Beng- 
ley  V.  Wheeler,  45  Mich.  493. 

Mississippi.  —  Wright  v.  Lauderdale 
County,  71  Miss.  800;  State  v.  Brown, 
58  Miss.  835. 

New  Jersey.  —  Soraerville  v.  John- 
son, 36  N.  J.  Eq.  211;  Henninger  v. 
Heald,  51  N.  J.  Eq.  74;  Rutherford  v. 
Alyea,  53  N.  J.  Eq.  580;  Dorsheimer 
V.  Rorback,  23  N.  J.  Eq.  46;  United 
Security  L.  Ins.,  etc.,  Co.  v.  Vander- 
grift,  51  N.  J.  Eq.  400. 

New  York. — Collins's  Petition,  6 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  227; 
Matter  of  Collins,  17  Hun  (N.  Y.)  289; 
Good  7'.  Daland,  (Supreme  Ct.)  6  N.  Y. 
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least  in  some  one  material  part  of  the  subject-matter  of  the  suit,* 
for  it  is  not  necessary  in  order  to  avoid  multifariousness  as  to 
parties,  or  misjoinder,  that  each  defendant  should  be  interested 
in  the  whole  matter  in  controversy.* 

Where  One  General  Right  Is  Claimed  in  the  bill,  covering  the  whole 
case,  several  persons  may  be  joined  as  codefendants,  though  they 
may  have  wholly  distinct  rights  in  the  subject-matter  of  the  suit.' 


Supp.  204;  Brinkerhoff  v.  Brown,  6 
Johns.  Ch.  (N.  Y.)  139. 

North  Carolina.  —  Buie  v.  Mechan- 
ics' Bldg.,  etc.,  Assoc,  74  N.  Car.  117. 

South  Carolina.  —  Taylor  v.  Taylor, 
2  Rich.  Eq.  (S.  Car.)  123. 

Tennessee.  —  Myers  Mfg.  Co.  v.  Wet- 
zel, (Tenn.  1896)  35  S.  VV.  Rep.  896.    ^ 

Texas.  —  Love  v.  Keovvne,  58  Tex. 
191. 

Vermont.  —  Eureka  Marble  Co.  7/. 
Windsor  Mfg.  Co.,  47  Vt.  430. 

Virginia.  —  Coleman  v.  Claytor,  93 
Va.  20. 

West  Virginia.  —  Norris  v.  Bean,  17 
W.  Va.  655;  Livesay  v.  Feamster,  21 
W.  Va.  83. 

United  States.  —  Goldsmith  v.  Gilli- 
land,  24  Fed.  Rep.  154;  Donahue  v. 
Roberts,  i  McCrary  (U.  S.)  H2. 

Where  all  the  defendants  are  jointly 
in  possession  of  the  entire  tract  of  land 
which  is  the  subject-matter  of  the  con- 
troversy, claiming  title  thereto,  they 
areproperly  joined  in  one  bill.  Wright 
V.  Lauderdale  County,  71  Miss.  800. 

1.  Wilson  V.  Castro,  31  Cal.  428; 
Lenz  V.  Prescott,  144  Mass.  505;  Inger- 
soll  V.  Kirby,  Walk.  (Mich.)  65;  Ran- 
dolph V.  Daly,  16  N.J.  Eq.  313;  Brink- 
erhoff V.  Brown,  6  Johns.-  Ch.  (N.  Y.) 
153;  Blackett  v.  Laimbeer,  i  Sandf. 
Ch.  (N.  Y.)  366;  Bank  of  America  v. 
Pollock,  4  Edw.  Ch.  (N.  Y.)  215;  White 
V.  Delschneider,  i  Oregon  254;  Mills 
V.  Hurd,  32  Fed.  Rep.  127. 

Interest  in  Part  of  Subject-matter.  —  In 
a  general  creditor's  bill,  where  a  part 
of  the  judgments  are  against  A  sever- 
ally and  part  against  A  and  B  jointly, 
B  is  a  proper  party  defendant:  the 
common  object  is  to  collect  all  the 
judgments  from  A,  but  he  may  re- 
quire B  to  be  joined  in  order  to  coerce 
contribution  in  respect  to  the  joint 
judgments.  Blackett  v.  Laimbeer,  i 
Sandf.  Ch   (N.  Y.)  366. 

So  where  a  clerk  embezzled  moneys 
and  invested  part  in  the  name  of  one 
person  and  part  in  the  name  of  another 
person,  all  three  are  proper  parties  to 
a  bill  by  the  clerk's  employer  to  reach 


the  fund.     Bank  of  America  v.  Pollock, 
4  Edw.  Ch.  (N.  Y.)  215. 

2.  State  V.  Brown,  58  Miss.  835; 
Randolph  v.  Daly,  16  N.  J.  Eq.  313; 
Spaulding  o.  McGovern,  10  Nat.  Bank 
Reg.  188;  Wilson  v.  Castro,  31  Cal. 
428. 

A  Bill  Is  Not  Uultifarious  where  it  is 
filed  by  the  complainant  as  the  agent 
and  attorney  of  some  of  the  defendants 
all  the  time,  and  of  all  the  defendants 
for  a  portion  of  the  time,  in  the  matter 
of  the  same  estate,  in  which  the  de- 
fendants had  each  an  undivided  inter- 
est, claiming  compensation  forservices^ 
and  to  subject  to  the  satisfaction 
of  his  claim  a  fund  in  the  court,  se- 
cured by  his  exertions.  Woodward  v. 
Hall,  2  Tenn.  Ch.  164. 

When  the  Hatter  in  Litigation  Is  En- 
tirely in  Itself,  it  is  not  necessary  that 
each  defendant  should  have  an  inter- 
est in  the  suit  coextensive  with  the 
claim  set  up  by  the  bill;  he  may  have 
an  interest  in  a  part  of  the  matter  in 
litigation,  instead  of  the  whole.  Inger- 
soll  V.  Kirby,  Walk.  (Mich.)  65. 

3.  Alabama.  —  Kingsbury  v.  Flowers, 
65  Ala.  479. 

Florida.  —  Brown  v.  Solary,  37  Fla. 
102. 

Georgia.  —  Bowden  v.  Achor,  95  Ga. 
243;  Port  Royal,  etc.,  R.  Co.  v.  Branch, 
78  Ga    113. 

Massachusetts.  —  Dim  mock  v.  Bixby, 
20  Pick.  (Mass.)  368. 

Michigan.  —  Wheeler  v.  Clinton 
Canal  Bank.  Harr.  (Mich.)  449. 

New  York.  — Osgood  v.  Laytin,  3 
Abb.  App.  Dec.  (N.  Y.)  418,  3  Keyes 
(N.  Y.)  521,  5  Abb.  Pr.  N.  S.  (N.  Y.)  i; 
Brinkerhoff  v.  Brown,  6  Johns.  Ch.  (N. 
Y.)  139;  McCrea  v.  Chahnon,  54  Hun 
(N.  Y.)  577;  Fellows  v.  Fellows,  4  Cow. 
(N.  Y.)  682. 

North  Carolina.  —  Heggie  v.  Hill,  95 
N.  Car.  303;  Vann  v.  Hargett,  2  Dev. 
&  B.  Eq.  (N.  Car.)  31. 

Utah.  —  Stevens  v.  South  Ogden 
Land,  etc.,  Co.,  14  Utah  232. 

United  States.  —  Union  Mill,  etc., 
Co.  V.  Dangberg,  81  Fed.  Rep.  73. 
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Common  but  Not  Coextensive  Liabilities.  —  So  if  there  is  a  common 
liability  on  the  part  of  the  defendants,  an  objection  for  misjoinder 
will  not  lie  although  the  extent  of  the  liabilities  of  the  several 
defendants  may  not  be  the  same.* 

Liabilities  Arising  Out  of  Same  Transaction.  —  So  where  the  same  relief 
is  asked  against  several  defendants,  and  the  liability  of  all  the 
defendants  arises  out  of  the  same  transaction,  the  bill  is  not  bad 
for  multifariousness  because  of  the  joinder  of  the  defendants.* 


England. — York  v.  Pilkington,  I 
Atk.  282;  Whaley  v.  Dawson,  2  Sch.  & 
Lef.  367. 

The  Principle  to  Be  Deduced  from  the 
Cases  is  that  a  bill  against  several  per- 
sons mast  relate  to  matters  of  the  same 
nature,  and  having  a  connection  with 
each  other,  and  in  which  all  the  de- 
fendants are  more  or  less  concerned, 
though  their  rights  in  respect  to  the 
general  subject  of  the  case  may  be  dis- 
tinct. Brinkerhoff  ».  Brown,  6  Johns. 
•Ch.  (N.  Y.)  157. 

"  Where  there  is  a  common  liability 
in  the  defendants,  and  a  common  in- 
terest in  the  plaintiffs,  different  claims 
to  property,  at  least  if  the  subjects  are 
such  as  may  without  inconvenience 
be  joined,  may  be  united  in  one  and 
the  same  suit;  and  further.  *  *  * 
where  the  interests  of  the  plaintiffs  are 
the  same,  although  the  defendants  may 
not  have  a  coextensive  common  inter- 
est, but  their  interests  may  be  derived 
under  different  instruments,  if  the 
general  objects  of  the  bill  will  be  pro- 
moted by  their  being  united  in  a  single 
suit,  the  court  will  not  hesitate  to  sus- 
tain the  bill  against  all  of  them."  Wil- 
son V.  Castro,  31  Cal.431,  citing  Story's 
Eq.  Pi.,  §§  533,  534- 

Defendants  with  Separate  or  Distinct  In- 
terests. —  Where  the  defendants  to  a 
bill  in  equity  all  derive  their  titles  from 
a  common  source,  are  all  charged  with 
combination  and  fraud,  and  are  all  in- 
terested in  the  subject-matter  of  the 
suit,  there  is  no  misjoinder  of  parties, 
although  as  to  portions  of  the  realty 
their  titles  may  be  distinct.  Pierson 
V.  David,  i  Iowa  23. 

When  a  bill  by  a  widow,  claiming 
real  estate,  alleges  that  certain  persons 
named,  being  several  in  nujnber,  all 
•  claim  through  a  deed  made  by  her  dur- 
ing coverture,  which  deed  the  bill 
alleges  was  void  for  want  of  her  free 
consent  in  making  it,  no  demurrer  lies 
to  the  bill  on  the  ground  that  the  de- 
fendants were  improperly  joined,  inas- 
much as  they  had  separate  and  distinct 


interests  which  could  not  be  joined  in 
one  suit.  House  v.  Mullen,  22  Wall. 
(U.  S.)  42. 

A  bill  may  be  filed  against  several 
persons  relative  to  matters  of  the  same 
nature,  forming  a  connected  series  of 
acts,  all  intended  to  defraud  and  injure 
the  plaintiffs,  and  in  which  all  the  de- 
fendants were  more  or  less  concerned, 
though  not  jointly  in  each  act.  Brink- 
erhoff V.  Brown,  6  Johns.  Ch.  (N.   Y.) 

139- 

1.  City  Bank  v.  Bartlett,  71  Ga.  797; 
Fiery  v.  Emmert,  36  Md.  464;  Pfohl  v. 
Simpson,  74  N.  Y.  137;  Love  v. 
Keowne,  58  Tex.  igi;  Eureka  Marble 
Co.  V.  Windsor  Mfg.  Co.,  47  Vt. 
430. 

2.  Western  Land,  etc..  Co.  v.  Gui- 
nault,  37  Fed.  Rep.  523. 

Bills  for  Belief  Against  Fraud.  —  A 
creditor's  bill  against  several  defend- 
ants to  set  aside  several  distinct  fraud- 
ulent conveyances  or  mortgages  of 
separate  parcels  of  land  is  not  multi- 
farious, especially  where  a  conspiracy 
or  combination  in  the  fraud  is  alleged. 

Alabama.  —  Russell  v.  Garrett,  75 
Ala.  34S;  Collins  v.  Stix,  96  Ala.  338; 
Burford  v.  Steele,  80  Ala.  147. 

Georgia.  —  Bowden  v.  Achor,  95  Ga. 
243;  Ellis  V.  Lamar,  44  Ga.  9. 

New  Jersey.  —  Randolph  v.  Daly,  16 
N.  J.  Eq.  313. 

IVeiu  York.  —  Bates  v.  Plonsky,  62 
How.  Pr.  (N.  Y.  Supreme  Ct.)"429; 
Boyd  V.  Hoyl,  5  Paige  (N.  Y.)  65. 

Tennessee.  —  Harrison  v.  Hallum,  5 
Coldw.  (Tenn.)  525. 

Virginia.  —  Almond  v.  Wilson,  75 
Va.  613. 

United  States.  —  Sheldon  v.  Keokuk 
Northern  Line  Packet  Co  .  10  Biss.  (U. 
S.)  470;  Prevost  v.  Gorrell,  19  Fed. 
Cas.  No.  11,405;  Pullman  v.  Stebbins, 
51  Fed.  Rep.  10. 

The  matter  in  demand  is  the  property 
of  the  debtor,  and  there  is  a  common 
interest  in  all,  centering  in  the  point  in 
issue  in  the  cause.  Hammond  v. 
Hudson  River  Iron,  etc.,  Co.,  20  Barb. 
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Conflicting  Interests  of  Defendants.  —  It  is  wholly  immaterial  whether 
the  interests  of  the  several  defendants  are  or  are  not  in  conflict 
with  each  other.* 

Preventing  Multiplicity  of  Suits.  —  Joinder  is  permitted  in  this  class 
of  cases  for  the  purpose  of  avoiding  a  needless  multiplicity  of 
suits.* 

Joint  Tortfeasors  may  be  sued  jointly  or  severally  in  equity  as  at 
law.^ 

Several  Causes  of  Action  Against  Different  Defendants.  —  Where  the  com- 
plainant has  several  causes  of  action  against  several  persons,  he 
should  not  join  such  persons  as  defendants  in  one  suit,  as  to  do 
so  would  render  the  bill  multifarious,  but  he  should  bring  a 
separate    suit    against   each;*    but   the   case   of   each   particular 


(N.  Y.)  378;  Fellows  v.  Fellows,  4  Cow. 
<N.  Y.)  682. 

A  complainant  may  properly  make 
every  one  a  party  who  is  a  participator 
in  the  fraud;  he  has  a  right  to  do  this 
for  the  purpose  of  discovery.  Robin- 
son V.  Davis,  II  N.  J.  Eq.  302.  But 
separate  individual  frauds  cannot  sus- 
tain a  joint  bill,  since  neither  defend- 
ant is  answerable  for  the  frauds  of  the 
other.  Woodruff  v.  Young,  43  Mich. 
548. 

A  bill  in  equity  is  multifarious  if  it 
charges  several  defendants  with  fraud, 
but  does  not  allege  a  common  scheme 
to  defraud,  or  a  common  interest  on 
their  part.     Bobb  v.  Bobb,  8  Mo.  App. 

257. 

1.  Parsons  v.  Lyman,  4  Blatchf.  (U. 
S.)  432,  wherein  the  court  points  out  a 
distinction  in  this  respect  between  the 
joinder  of  defendants  and  the  joinder 
of  complainants. 

2.  Kennedy  v.  Kennedy,  2  Ala.  571; 
Wilson  V.  Castro,  31  Cal.  428;  Lenz  v. 
Prescott,  144  Mass.  505;  Brinkerhoff  v. 
Brown,  6  Johns.  Ch.  (Nf.  Y.)  151;  Cur- 
rence  v.  Daniels,  5  W.  Va.  418;  Min- 
ing Debris  Case,  8  Sawy.  (U.  S.)  628, 
16  Fed.  Rep.  25;  Western  Land,  etc., 
Co.  V.  Guinault,  37  Fed.  Rep.  523; 
Whaley    v.    Dawson,    2    Sch.    &    Lef. 

367- 

"  Indeed,  it  is  frequently  a  good 
ground  of  equity  that  you  bring  to- 
gether in  one  suit  several  parties  who 
could  not  be  joined  at  law,"  Trescot 
V.  Smyth,  i  McCord  Eq.  (S.  Car.)  30X. 

3.  Georgia.  —  Graham  :•.  Dahlonega 
Gold  Min.  Co.,  71  Ga.  296;  Millbank  v. 
Penniman,  73  Ga.  136. 

Michigan.  —  Grow  v.  Seligman,  47 
Mich.  607,  41  Am.  Rep.  737. 

New  Jersey.  — Stockton  z/.  Anderson, 
40  N.  J.  Eq.  486;  Wilkinson  v.  Dodd,  40 


N.  J.  Eq.  123;  Dodd  v.  Wilkinson,  41 
N.  J.  Eq.  566. 

New  York.  —  Mayne  v.  Griswold,  3 
Sandf.  (N.  Y.)  463,  9  N.  Y.  Leg.  Obs. 
25;  Matsell  V.  Flanagan,  2  Abb.  Pr.  N. 
S.  (N.  Y.  C.  PI.)  459;  Foot  V.  Bronson, 
4  Lans.  (N.  Y.)  47. 

United  States.  —  Poppenhusen  v. 
Falke,  4  Blatchf.  (U.  S.)  493;  Cole 
Silver  Min.  Co.  v.  Virginia,  etc..  Water 
Co.,  I  Sawy.  (U.  S.)  470;  Heath  v.  Erie 
R.  Co.,  II  Fed.  Cas.  No.  6,306,  8 
Blatchf.  (U.  S.)  347;  Mutual  Bldg. 
Fund,  etc.,  Sav.  Bank  v.  Bosseiux,  3 
Fed.  Rep.  836;  Boyd  v.  Gill,  19  Fed. 
Rep.  146;  Ervin  v.  Oregon  R.,  etc.,  Co., 
20  Fed.  Rep.  582;  Wall  v.  Thomas,  41 
Fed.  Rep.  621;  Armstrong  z/.  Savannah 
Soap  Works,  53  Fed.  Rep.  124. 

Englatid.  —  Courthope  v.  Mapples- 
den,  10  Ves.  Jr.  290. 

Persons  Not  Acting  in  Concert  May  Be 
Joined  as  defendants  to  a  bili  in  equity 
where  the  combined  result  of  their  acts 
constitutes  one  single  injury  to  the 
complainant.  Miller  z/.  Highland  Ditch 
Co.,  87  Cal.  430;  Putnam  v.  Sweet,  i 
Chand.  (Wis.)  286;  Mining  Debris 
Case,  8  Sawy.  (U.  S.)  628,  16  Fed.  Rep. 
25;  Union  Mill,  etc.,  Co.  v.  Dangberg, 
81  Fed.  Rep.  73. 

4.  Alabama,  —  American  Refrigerat- 
ing, etc.,  Co.  V.  Linn,  93  Ala.  610. 

California.  —  Keyes  v.  Little  York 
Gold  Washing,  etc.,  Co.,  53  Cal.  724. 

Delaware.  —  Phillips  v.  Cannon,  4 
Del.  Ch.  58. 

Georgia.  —  Stephens  v.  Whitehead,  75 
Ga.  294. 

Maryland.  —  Broadbent  v.  State,  7 
Md.  416;  Fiery  v.  Emmert,  36  Md.  464. 

Massachusetts.  —  Keith  v.  Keith,  143 
Mass.  262. 

Michigan.  — ■  WoodrufiE  v.  Young,  43 
Mich.  548. 
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defendant  must  be  entirely  distinct  and  independent  from  that  of 
the  other  defendants,  or  the  objection  cannot  prevail.* 

The  Eeason  for  Prohibiting  a  Joinder  in  this  class  of  cases  is  that  the 
plaintiff  has  no  right  to  put  a  defendant  to  the  trouble  and 
expense  of  litigating  a  question  with  which  he  has  no  concern.* 

Joinder  of  Unrelated  Matters.  —  So  where  the  bill  contains  several 
matters  not  relating  one  to  the  other,  and  with  some  of  which 
some  of  the  defendants  are  not  concerned,  there  is  a  misjoinder  ;  ' 
but  if  all  the  matters  in  the  bill  are  related  each  to  the  other,  or 
the  subject-matter  in  litigation  is  entire  in  itself,  then,  as  already 


Mississippi. — Columbus  Ins.,  etc., 
Co.  V.  Humphries,  64  Miss.  258;  Rob- 
erts V.  Starke,  47  Miss.  257. 

Neiv  Jersey  —  Monmouth  County 
Mut.  F.  Ins.  Co.  V.  Hutchinson,  21  N. 
J.  Eq.  107;  Meigs  v.  Lister,  23  N.  J. 
Eq.  199;  Marselisz'.  Morris  Canal,  etc., 
Co.,  I  N.  J.  Eq.  31;  Emans  v.  Emans, 
13  N.  J.  Eq.  205;  Terrill  v.  Craig,  MS., 
April,  1827;  Vreeland  v.  Doremus, 
MS.,  April,  1827. 

New  York.  —  Brinkerhoff  v.  Brown, 
6  Johns.  Ch.  (N.  Y.)  154. 

Virifinia.  —  Washington  City  Sav. 
Bank  z/.  Thornton,  83  Va.  157;  Wells 
V.  Sewell's  Point  Guano  Co.,  89  Va. 
708. 

United  States.  —  Payne  v.  Hook,  7 
Wall   (U.  S.)  433. 

England.  —  Dilly  v.  Doig,  2  Ves.  Jr. 
486;  Whaley  v.  Dawson,  2  Sch.  &  Lef. 
367;  Saxton  V.  Davis,  18  Ves.  Jr.  72; 
Berke  v.  Harris,  Hardr.  337. 

Multifarious  Bills  —  Illustrations.  —  A 
bill  which  joins  defendants  some  of 
whom  are  liable  to  one  plaintiff  only, 
some  of  whom  are  liable  to  another,  and 
some  of  whom  are  responsible,  if  at  all, 
for  independent  violations  of  the  stat- 
ute, is  multifarious.  Sheriff  v.  Globe 
Oil  Co.,  7  Phila.  (Pa.)  4. 

A  complainant  cannot  demand  of 
several  defendants,  by  the  same  bill, 
several  distinct  things  having  no  con- 
nection with  each  other.  IngersoU  v. 
Kirby.  Walk.  (Mich.)  65. 

Where  different  parcels  of  land  are 
claimed  by  two  parties  by  different 
titles,  they  cannot  be  joined  as  defend- 
ants fn  a  till  filed  by  a  party  claiming 
both  parcels  to  quiet  his  title.  Hunton 
V.  Piatt,  II  Mich.  264. 

"  The  rights  of  action  against  the 
sureties  on  the  several  bonds  are,  how-* 
ever,  separate  claims,  which  cannot  be 
joined  in  a  single  suit,  nor  can  the 
sureties  on  the  different  bonds  properly 
be  made  parties  to  the  same  bill  for  the 


purpose  of  the  account.  Such  joinder 
of  valid  claims  against  the  separate 
sureties  would  render  the  bill  so  clearly 
multifarious  that  the  court  would,  of 
its  own  motion,  I  think,  raise  the  ob- 
jection and  dismiss  the  bill."  Ruther- 
ford V.  Alyea,  53  N.  J.  Eq    580. 

A  proceeding  for  partition  which 
asks  a  division  of  several  separate  and 
distinct  tracts  of  land  not  held  by  the 
same  tenants  in  common,  and  blends 
in  one,  independent  causes  of  action  to 
which  the  same  persons  are  not  par- 
ties, is  multifarious.  Simpson  v.  Wal- 
lace, 83  N.  Car.  477. 

1.  Wilson  V.  Castro,  31  Cal.  428. 
The  Objection   Should  Be   Confined   to 

cases  in  which  the  demand  against  each 
particular  defendant  is  entirely  distinct 
and  separate  in  its  subject-matter  from 
that  in  which  other  defendants  are 
interested.  Fiery  v.  Emmert,  36  Md. 
464. 

2.  Fiery  v.  Emmert,  36  Md.  464; 
Brinkerhoff  v.  Brown,  6  Johns.  Ch.  (N. 
Y.)  156;  Haines  v.  Carpenter,  11  Fed. 
Cas.  No.  5,905,  I  Woods  (U.  S.)  262; 
Whaley  v.  Dawson,  2  Sch.  &  Lef.  367. 

3.  De  Peralta  v.  Simon,  5  Cal.  313; 
Olds  V.  Regan,  (N.  J.  1895)  32  Atl.  Rep. 
827;  Emans  v.  Emans,  13  N.  J.  Eq. 
205;  Boyd  V.  Hoyt,  5  Paige  (N.  Y.)  65; 
Swift  V.  Eckford,  6  Paige  (N.  Y.)  22; 
Brinkerhoff  v.  Brown,  6  Johns.  Ch.  (N. 
Y.)  154;  Carroll  v.  Roosevelt,  4  Edw. 
Ch.  (N.  Y.)  211;  Petty  v.  Fogle,  16  W. 
Va.   497;    Hester   v.    Weston,   1  Vern. 

463. 
Uniting  Joint  with  Separate  Claims.  — 

If  a  joint  claim  against  two  defendants 
is  improperly  joined  with  a  separate 
claim  against  one  of  them,  both  or 
either  of  them  may  demur  for  multi- 
fariousness. Boyd  V.  Hoyt,  5  Paige 
(N.  Y.)  65;  Swift  V.  Eckford.  6  Paige 
(N.  Y.)  22;  Emans  v.  Emans,  13  N.  J. 
Eq.  205.  See  also  Carroll  v.  Roosevelt, 
4  Edw.  Ch.  (N.  Y.)2ii. 
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seen,  it  is  not  necessary  that  each  defendant  shall  be  interested 
in  every  part  of  the  case.* 

7.  Eaising,  Waiving,  and  Curing  Objections  —  a.  Want  of 
Interest  or  Capacity  to  Sue.  —  This  subject  has  already 
been  considered  in  a  previous  section  of  this  article,* 

b.  Nonjoinder  —  (i)  Demurrer —  (a)  When  Lies.  —  Where  per- 
sons required  to  be  made  parties  by  the  general  rules  of  equity 
pleading  are  omitted,  and  the  defect  appears  upon  the  face  of  the 
bill,  the  proper  method  of  interposing  an  objection  is  by  a 
demurrer  for  want  of  parties,^  and  especially  is  the  demurrer  well 


1.  Wilson  V.  Castro,  31  Cal.  428; 
Lenz  V.  Prescott,  144  Mass.  505;  Inger- 
soU  V.  Kirby,  Walk.  (Mich.)  65; 
Wheeler  v.  Cliaton  Canal  Bank,  Harr. 
(Mich.)  449;  Randolph  v.  Daly,  16  N. 
J-  Eq.  313. 

Where  the  Case  Made  by  the  Bill  Is  So 
Entire  that  it  cannot  be  prosecuted  in 
several  suits,  and  yet  each  of  the  de- 
fendants is  a  necessary  party  to  some 
part  of  the  case  as  stated,  neither  of 
the  defendants  can  demur  for  multifa- 
riousness or  for  misjoinder  of  causes 
of  action  in  some  of  which  he  has  no 
interest.  Randolph  v.  Daly,  16  N.  J. 
Eq.  313;  Spaulding  v.  McGovern.  10 
Nat.  Bank  Reg.  188. 

2.  See  supra.  III.  i.  c.  Raising  and 
Waivins;  Objections. 

3.  Alabama.  —  Page  v.  Bartlett,  lor 
Ala.  ig3;  Chapman  v.  Hamilton,  ig 
Ala.  121;  Sawyers  v.  Baker,  66  Ala. 
292;  Gould  V.  Hayes,  19  Ala.  438; 
Watts  V.  Gayle,  20  Ala.  817;  Toulmin 
V.  Hamilton,  7  Ala.  362;  Thornton  v. 
Neal,  49  Ala.  590;  Phillips  v.  Thread- 
gill,  37  Ala.  93;  Chambers  v.  Wright, 
52  Ala.  444;  Chapman  v.  Peebles,  84 
Ala.  283;  Moore  v.  Pope,  97  Ala.  462; 
Craddock  v.  American  Freehold  Land 
Mortg.  Co.,  88  Ala.  281. 

Arkansas.  —  Thornberry  v.  Baxter, 
24  Ark.  76;  Gossett  v.  Kent,  19  Ark. 
602;  Oliphant  v.  Hartley,  32  Ark.  466; 
Porter  v.  Clements,  3  Ark.  364. 

California.  —  Whitney  v.  Stark,  8 
Cal.  514,  68  Am.  Dec.  360;  Tatum  v. 
Rosenthal,  95  Cal.  129;  Hutchinson 
V.  Ainsworth,  73  Cal.  452. 

Connecticut.  —  Nash  7).  Smith,  6  Conn. 
427. 

Florida.  —  Betton  v.  Williams,  4 
Fla.  ri. 

Illinois.  —  Deniston  v.  Hoagland,  67 
111.  265;  Prentice  v.  Kimball,  i<)  III. 
320;  Conwell  V.  Watkins,  71  111.  488; 
Allen  V.  Woodruff,  96  111.  11;  King  v. 
Goodwin,  130  111.   102;  Howell  v.  Fos- 


ter, 122  111.  278;  Buda  Foundry,  etc., 
Co.  V.  Columbian  Celebration  Co..  55 
111.  App.  381. 

Indiana.  —  Smith  v.  Roseboom,  10 
Ind.  App.  126. 

Iowa.  —  Postlewaitsy.  Howes,  3  Iowa 
366. 

Massachusetts.  —  Fowle  v.  Torrey, 
131  Mass.  289. 

Michigan.  —  Chase  v.  Warner,  106 
Mich.  695;  Bengley  v.  Wheeler,  45 
Mich.  493;  Westcott  v.  Minnesota  Min. 
Co.,  23  Mich.  145. 

Mississippi.  —  Rodd  v.  Durbridge,  53 
Miss.  694;  Whitney  z^'.  Gotten,  53  Miss. 
689;  Campbell  v.  Henry,  45  Miss.  326; 
Champlin  7J.  McLeod,  53  Miss.  484. 

New  Hampshire.  —  Winnipissiogee 
Lake  Co.  v.  Worster,  29  N.  H.  433; 
Busby  V.  Littlefield,  31  N.  H.  200;  Bay 
State  Iron  Co.  v.  Goodall,  39  N.  H. 
234- 

A^ew  Jersey.  —  Sweet  v.  Parker,  22 
N.  J.  Eq.  455;  Melick  v.  Melick,  17  N. 
J.  Eq.  156;  Bellows  v.  Wilson,  29  N.  J. 
Eq.  124;  Lomerson  v.  Vroom,  42  N.  J. 
Eq.  290;  Black  v.  Shreeve,  7  N.  J.  Eq. 
441 ;  Swedish  Evangelical  Lutheran 
Church  V.  Shivers,  16  N.  J.  Eq.  453. 

New  York.  —  Dias  v.  Bouchaud,  10 
Paige  (N.  Y.)445;  Robinson  v.  Smith, 
3  Paige  (N.  Y.)  222;  Mitchell  v.  Lenox, 

2  Paige  (R.  Y.)  280;  Dart  v.  Palmer,  i 
Barb.  Ch.  (N.  Y.)  92;  Walton  v.  Stew- 
art, 61  Hun  (N.  Y.)  625,  i6  N.  Y.  Supp. 
38,  129  N.  Y.  667;  Donnell  v.  Walsh.  6 
Bosw.  (N.  Y.)  621 ;  Potter  v.  Ellice,  48 
N.  Y.  321;  Alexander  z/.  Katie,  10  Abb. 
N.  Cas.  (N.  Y.  C.  PI.)  449:  Inman  v. 
Corwin,  (Supreme  Ct.)  9  N.   Y.  Supp. 

195. 
North  Carolina.  —  Gordon  v.  Holland, 

3  Ired.  Eq.  (N.  Car.)  362. 

Oregon.  —  Cooper  v.  Thomason,  30 
Oregon  161. 

South  Carolina. — Clark  v.  Tomp- 
kins, I  S.  Car.  119. 

Tennessee. — Gray  v.  Hays,  7  Humph. 
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taken  where  it  appears  from  an  examination  of  the  bill  that  the 
persons  omitted  are  absolutely  indispensable  to  a  complete 
adjudication  of  the  rights  of  all  interested.* 

A  Demurrer  Will  Not  Lie  for  want  of  proper  parties  where  all  the 
persons  whose  rights  are  to  be  affected  by  the  decree  are  joined, 
as  in  such  a  case  there  is  no  want  of  proper  parties.'-*  So  a 
demurrer  for  nonjoinder  will  not  lie  where  such  nonjoinder  is 
excused  in  the  bill,^  or  where  the  bill  seeks  a  discovery  of  the 


<Tenn.)  588;    Reeves  v.   Dougherty,  7 
Yerg.  (Tenn.)  222,  27  Am.  Dec.  496. 

Virginia.  —  Harrison  v.  Wallton,  95 
Va.  721;  Lynchburg  Iron  Co.  z>.  Tay- 
loe,  79  Va.  671;   Clark  v.  Long,  4  Rand. 

<Va.)45i. 

IVest  Virginia.  —  Shenandoah  Valley 
Nat.  Bank  v.  Bates,  20  W.  Va.  210; 
Robinson  v.  Dix,  18  W.  Va.  528;  Hill 
V.  Proctor,  10  W.  Va.  59. 

Wisconsin.  —  Baker  v.  Hawkins,  29 
Wis.  576. 

United  States.  — Joy  v.  Wirtz,  i 
Wash.  (U.  S.)4r7;  Greenleaf  v.  Queen, 
I  Pet.  (U.  S.)  138;  Tobin  v.  Walkin- 
shaw,  23  Fed.  Cas.  No.  14,068,  i  McA!I. 
{U.  S.)  26;  Story  v.  Livingston,  13  Pet. 
<U.  S.)  359;  Conolly  v.  Wells,  33  Fed. 
Rep.  205;  Carey  v.  Brown,  92  U.  S. 
173;  Hammond  v.  Hunt,  11  Fed.  Cas. 
No.  6003;  Wilson  V.  City  Bank,  3 
Sumn.  (U.  S.)  422. 

England.  —  Knight  v.  Knight,  3  P. 
Wms.  333;  Cockburn  v.  Thompson, 
16  Ves.  Jr.   325;    Rolfe   v.   Gregory,  8 

iur.  N.  S.  606,  7  L.  T.  N.  S.  19: 
I'Kiernan  v.  Kernan,  Fl.  &  K.  352,  4 
Ir.  Eq.  Rep.  269. 

If,  upon  the  true  construction  of  an 
agreement  set  out  in  the  bill,  subscrib- 
ers to  it  who  are  not  made  defendants 
should  have  been  made  defendants, 
advantage  of  the  defect  of  parties  may 
be  taken  by  demurrer,  though  the 
complainant,  in  his  bill,  has  put  a 
construction  on  the  agreement  which 
woald  mike  it  unnecessary  to  make 
such  subscribers  defendants.  Black 
V.  Shreeve,  7  N.  J.  Eq.  441. 

The  Code  Has  Not  Abrogated  the  Old 
Chancery  Practice  as  to  a  demurrer  for 
defect  of  parties.  Baker  v.  Hawkins, 
29  Wis.  576. 

1.  Betton   Z-.  Williams,  4  Fla.  11. 

Where  Omitted  Persons  Are  Not  Neces- 
sary Parties  a  demurrer  to  a  bill  in 
equity  for  defect  of  parties  will  not  be 
sustained.  Boston  Water  Power  Co. 
i>.  Boston,  etc.,  R.  Corp.,  16  Pick. 
(Mass.)  527;  Patrick  v.  Isenhart,  20 
Fed.  Rep.  339. 


2.  Swedish  Evangelical  Lutheran 
Church  V.  Shivers,  16  N.  J.  Eq.  453. 

When  Demurrer  Should  Be  Overruled. 
—  A  demurrer  for  failure  to  make  par- 
ties defendant  certain  persons  speci- 
fied in  the  demurrer,  who  do  not  appear 
by  the  bill  to  have  any  interest  what- 
ever in  ihe  suit,  is  properly  overruled. 
Ramage  v.  Tovvles,  85  Ala.  588. 

Where  a  demurrer  is  interposed  for 
want  of  proper  parties  defendant  and 
the  answer  shows  that  all  interested 
parties  are  before  the  court,  the  demur- 
rer will  be  disregarded.  Craft  v.  Rus- 
sell, 67  Ala.  9;  Smoot  v.  ^lobile,  etc., 
R.  Co.,  67  Ala.  13,  citing  Chapman  v. 
Hamilton,  19  Ala.  121. 

Where  an  Effectual  Decree  Can  fie  Made 
without  joining  as  defendants  persons 
who  appear  by  the  bill  to  be  without 
the  commonwealth,  the  failure  to  join 
them  is  not  available  on  demurrer,  but, 
if  in  any  form,  by  plea.  Palmer  v. 
Stevens,  100  Mass.  461. 

A  Final  Decree  Will  Not  Be  Reversed 
for  an  omission  to  make  parlies  to  the 
suit  persons  whose  rights  and  interests 
cannot  be  materially  affected  thereby. 
It  was  so  held  on  a  bill  by  heirs  at  law 
of  a  deceased  purchaser  against  the 
vendor  of  land,  for  specific  perform- 
ance, where  the  widow  of  the  purchaser 
and  the  wife  of  the  vendor  were  not 
made  parties.  Deniston  v.  Hoagland, 
67  111.  265. 

3.  Baker  v.  Atkins,  62  Me.  205; 
Walton  V.  Stewart,  61  Hun  (N.  Y.)  625, 
16  N.  Y.  Supp.  38,  affirmed  without 
opinion  in  129  N.  Y.  667. 

Excusing  Nonjoinder  of  Personal  Bep- 
resentative.  —  The  failure  to  join  as  de- 
fendant the  administrator  of  one  whose 
death  is  alleged  in  the  bill  is  not  avail- 
able on  demurrer  if  the  bill  does  net 
show  that  there  is  such  an  adminis- 
trator. White  V.  Curtis,  2  Gray  (Mass.) 
467;  or  if  the  bill  avers  that  such  per- 
sonal representative  had  not  at  the 
time  of  the  filing  of  the  bill  been  ap- 
pointed, Frank  v,  Brunnemann,  8  W. 
Va.  462. 
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parties  interested,*  or  where  the  parties  are  very  numerous  and  a 
few  represent  all,* 

(b)  Sufficiency  —  aa.  To  Whole  or  Part  of  Bill.  —  Where  there  is  a 
want  of  proper  parties  as  to  a  part  only  of  the  relief  sought, 
a  demurrer  for  nonjoinder  should  be  limited  to  that  part  of 
the  relief  sought  as  to  which  there  is  a  defect  of  parties,  and  a 
demurrer  to  the  whole  bill  must  be  overruled.'  But  where  the 
bill  specifically  prays  relief  to  which  the  complainant  is  not 
entitled,  in  consequence  of  a  defect  of  parties,  the  defendant  may 
demur  to  the  whole  bill,  although  the  case  made  by  the  bill 
entitles  the  complainant  to  particular  and  less  extensive  relief 
against  the  defendant.* 

bh.  General  OR  Special  Demurrer. — A  general  demurrer  for  want 
of  equity  is  insufficient  to  raise  the  objection  of  nonjoinder,' 
unless,  perhaps,  in  cases  where  the  interests  of  the  omitted  party 
are  such  as  to  be  directly  affected  by  the  granting  of  the  relief 
sought.®  The  objection  should  be  taken  by  special  demurrer 
specifically  assigning  nonjoinder  as  the  ground  upon  which  it 
proceeds.'' 

cc.  Demurrer  Ore  Tenus.  —  It  is  well  settled  that  nonjoinder  of 
parties  may  be  objected  to  by  a  demurrer  ore  teyiiis^ 

5.  Tatum  v.  Rosenthal,  95  Cal.  129; 
Oliva  V.  Bunaforza,  31  N.  J.  Eq.  396; 
Gorham  v.  Gorham,  3  Barb.  Ch.  (N. 
Y.)  24;  Cuyahoga  Falls  Real  Estate 
Assoc.  V.  McCaughy,  2  Ohio  St.  ij>2. 

Nonjoinder  of  parties  is  not  ground 
for  general  demurrer  to  a  bill,  for  it 
may  be  cured  by  amendment.  Hand 
V.  Dexter,  41  Ga.  454. 

6.  Weston  v.  Blake,  61  Me.  452. 
The  Nonjoinder  of  a  Necessary  Party  is 

a  fatal  defect  for  which  the  bill  may  be 
dismissed  on  general  demurrer.  Phil- 
lips V.  Threadgill,  37  Ala.  93. 

7.  Tatum  v.  Rosenthal,  95  Cal.  129; 
Weston  V.  Blake,  61  Me.  452.  See  also 
the  cases  cited  in  the  two  preceding 
notes. 

Assigning  Nonjoinder  as  Ground  of  De- 
murrer.—  Want  of  parties  will  not  be 
considered  on  a  special  demurrer  in 
which  this  is  not  set  down  among  the 
causes  assigned.  Nash  v.  Smith,  6 
Conn.  427. 

New  Jersey.  —  In  Johnes  v.  Outwater, 
55  N.  J.  Eq.  398,  it  was  held  that  Rule 
209  required  the  grounds  of  demurrer 
to  be  distinctly  specified  only  where 
the  defect  in  the  bill  was  so  obscure 
that  the  court  could  not  readily  dis- 
cover it. 

8.  Betton  'v.  Williams,  4  Fla.  ii; 
Johnes  v.  Outwater,  55  N.  J.  Eq.  398; 
Gordon  v.  Holland,  3  Ired.  Eq.  (N. 
Car.)  362;  Smith  v.  Kornegay,  i  Jones 
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1.  Bay  State  Iron  Co.  v.  Goodall,  39 
N.  H.  234.  See  also  supra,  V.  3.  c.  (6) 
Persons    Unknown. 

2.  Manning  v.  Klein,  11  Pa.  Co.  Ct. 
Rep.  525,  I  Pa.  Dist.  Rep.  278.  See 
also  supra,  V.  3.  c.  (7)  (b)  bb.  Numerous 
Parties. 

3.  Dart  v.  Palmer,  i  Barb.  Ch.  (N. 
Y.)  92;  Weston  v.  Blake,  61  Me.  452; 
Heath  v.  Erie  R.  Co.,  11  Fed.  Cas. 
No.  6,306,  8  Blatchf.  (U.  S.)  347;  Liv- 
ingston V.  Story,  9  Pet.  (U.  S.)  632. 
See  generally  article  Demurrers  in 
Chancery,  vol.  6,  p.  391. 

Demurrer  to  Part  of  Discovery.  —  Where 
a  complainant,  in  his  bill,  claims  spe- 
cific relief  against  the  defendant,  and 
then  adds  a  general  prayer  for  such 
further  or  other  relief  as  may  be 
proper,  and  asks  for  a  discovery  as  to 
some  fact  not  material  to  the  specific 
relief  prayed  for,  and  which  discovery 
can  be  material  only  to  a  different  kind 
of  relief,  to  the  granting  of  which  relief 
other  persons  are  necessary  parties,  it 
seems  the  defendant  may  demur  to 
that  part  of  the  discovery  upon  the 
ground  of  a  want  of  proper  parties. 
Dart  V.  Palmer,  i  Barb.  Ch.  (N.  Y.)  92. 
See  generally  article  Discovery,  Pro- 
duction, AND  Inspection,  vol.  6,  p. 
728. 

4.  Dart  v.  Palmer,  i  Barb.  Ch.  (N. 
Y.)  92,  citing  Lidbetter  v.  Long,  4  Myl. 
&  C.  286. 
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dJ.  Designating  Omitted  Parties.  —  A  demurrer  for  want  of  parties 
must  point  out  the  parties  who  it  is  claimed  should  be  joined,* 
either  by  name  or  description,*  or  by  such  reference  to  the  bill  as 
will  enable  the  plaintiff  to  bring  in  the  omitted  parties  by  amend- 


Eq.  (N.  Car.)  40;  Caldwell  v.  Black- 
wood, I  lones  Eq.  (N.  Car.)  274;  Atty.- 
Gen.  V.  Poole,  4  Myl.  &  C.  32. 

Under  a  General  bemtirrer  for  Want  bt 
Equity,  a  demurrer  <?;■<,'  tcnus  may  be 
made  for  want  of  parties.  Stillwell  v. 
M'Neely,  2  N.  J.  Eq.  305,  cited  with 
approval  in  Johnes  v.  Outwater,  55  N. 
J.  Eq.  398.  To  the  same  effect  is  Pyle 
V.  Price,  6  Ves.  Jr.  780. 

Assigning  Nonjoinder  of  Other  Parties 
Ore  Tenus.  —  In  Tourton  v.  FioA-t-r,  3 
P.  Wms.  369,  there  was  a  demurrer  for 
want  of  a  particular  party  designated 
therein,  and  the  demurrer  being  held 
bad  for  the  reason  that  such  party  was 
in  fact  before  the  court,  the  absence  of 
another  and  necessary  party  was  then 
alleged  ore  tenus  at  the  bar,  though 
without  costs,  this  being  regarded  as 
the  penalty  for  a  demurrer  ore  tenus. 

In  New  Jersey,  under  Court  Eule  209, 
requiring  a  demurrer  distinctly  to 
specify  its  grounds,  a  demurrer  ore 
tenus  is  permissible  when  the  non- 
joinder is  plainly  apparent  on  ihe  face 
of  the  bill,  as  the  rule  has  been  held 
not  obligatory  where  the  ground  of 
demurrer  is  one  which  the  court  can 
readily  discover.  Johnes  v.  Outwater, 
55  N.  J.  Eq.  398. 

Demurrer  Ore  Tenus  in  Appellate  Court. 

—  In  Caldwell  v.  Blackwood,  i  Jones 
Eq.  (N.  Car.)  274,  it  was  held  that 
where  a  defendant  demurs  to  a  bill 
specially  for  want  of  the  proper  parties, 
without  setting  forth  in  the  demurrer 
the  names  of  the  persons  who  ought  to 
have  been  made  parties,  the  demurrer 
is  defective,  and  ought  to  have  been 
overruled  on  the  hearing  below.  In 
the  Supreme  Court,  however,  the 
question  having  been  brought  up  by 
appeal,  it  is  competent  to  demur  ore 
tenus  on  the  same  objection  as  to  par- 
ties; and  such  demurrer  will  be  sus- 
tained if  the  facts  of  the  case  make  it 
proper  so  to  decree. 

1,  Necessity  of  Naming  Omitted  Parties. 

—  Chambers  v.  Wright,  52  Ala.  444; 
Thornton  v.  Neal,  49  Ala.  590;  Chap- 
man V.  Hamilton,  19  Ala.  121;  Ram- 
age  V.  Towles,  85  Ala.  588;  Jaegar  v. 
Sunde,  (Minn.  1897)  73  N.  W.  Rep. 
171;  Robinson  v.  Smith,  3  Paige  (N. 
Y.)    222;    Houghton    v.    Kneeland,    7 


Wis.  244;  Greenleaf  v.  Queen,  i  Pet. 
(U.  S.)  138. 

In  Pyle  v.  Price,  6  Ves.  Jr.  779,  Lord 
Eldon  doubted  whether  t'lere  was  any 
general  rule  that  a  demurrer  for  want 
of  parlies  must  state  the  parties.  See 
also  Atty.-Gen.  v.  Poole,  4  Myl.  &  C.  32. 

In  Betton  v.  Williams,  4  Fla.  11,  this 
question  was  also  considered,  and  it 
was  held  that  if  the  objection  was  avail- 
able at  all  it  should  have  been  taken 
in  the  trial  court  by  a  motion  to  have 
the  demurrer  taken  off  the  file,  or  by 
some  other  appropriate  motion  by 
which  the  court  would  have  passed 
upon  the  validity  of  the  pleading,  and 
the  judgment  thereon  being  entered  of 
record  its  propriety  could  have  been 
reviewed  on  appeal.  The  court  also 
said;  "  In  the  case  at  bar  the  ground 
stated  in  the  demurrer  is  that  the 
proper  parties  are  not  made  defendants 
to  the  suit;  and  as  this  objection  is 
taken  by  demurrer,  and  the  defect,  if 
it  exists  at  all,  must  appear  on  the  face 
of  the  bill,  we  are  inclined  to  think  it 
sufficiently  certain." 

2.  Dias  V.  Bouchaud,  10  Paige  (N. 
Y.)  445;  Robinson  v.  Smith,  3  Paige 
(N.  y.)  222;  Manning  7j.  Klein,  i  Pa. 
Dist.  Rep.  278;  Robinson  7'.  Dix,  18 
W.  Va.  528;  Dwight  v.  Central  Ver- 
mont R.  Co.,  9  Fed.  Rep.  785,  20 
Blatchf.  (U.  S.)  200;  Pyle  v.  Price,  6 
Ves.  Jr.  779;  Atty.-Gen.  v.  Jackson, 
II  Ves.  Jr.  369. 

Sufficiency  of  Designation.  —  In  a  de- 
murrer to  a  bill  for  want  of  parties,  the 
defendant  mustpointout  the  necessary 
parties,  either  by  name,  in  reference 
to  som.e  statement  of  their  names  in 
the  bill,  or  by  their  characters,  as  the 
heirs,  devisees,  personal  representa- 
tives, assignees,  creditors,  etc.,  of  some 
of  the  persons  named  or  referred  to  in 
such  bill.  Dias  v.  Bouchaud,  10  Paige 
(N.  Y.)445. 

Giving  Wrong  Name.  —  Where  the 
bill  seeks  to  foreclose  a  mortgage 
against  the  husband  alone,  alleging 
that  his  wife's  name  is  Matilda,  and  it 
is  so  signed  to  the  instrument,  a  de- 
murrer on  account  of  the  nonjoinder  of 
his  wife  Martha  is  properly  overruled. 
Craddock  v.  American  Freehold  Land 
Mortg.  Co.,  88  Ala.  281. 
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ment,*  and  where  the  omitted  parties  are  not  so  designated  the 
demurrer  should  be  overruled.* 

(2)  Plea  or  Answer  —  (a)  When  Lies.  —  Where  the  defect  or  non- 
joinder of  parties  is  not  apparent  on  the  face  of  the  bill  it  may  be 
raised  by  plea  or  answer,^  but  it  would  seem  to  be  the  better 
practice  to  raise  the  objection  by  plea  instead  of  answer,  thereby 
avoiding  needless  delay  and  expense,*  and  where  the  objection  is 
raised  by  answer,  although  it  might  have  been  raised  in  limine  by 
demurrer  it  may  be  disregarded  if  the  party  omitted  is  merely  a 
proper  but  not  an  indispensable  party.* 

1.  Chapman  v.  Hamilton,  19  Ala. 
121;  Bay  State  Iron  Co.  v.  Goodall,  39 
N.  H.  234;  Winnipissiogee  Lake  Co.  v. 
Worster,  29  N.  H.  433;  Robinson  v. 
Dix,  18  W.  Va.  528. 

2.  Craddock  v.  American  Freehold 
Land  Mortg.  Co.,  88  Ala.  281;  Caldwell 
V.  Blackwood,  i  Jones  Eq.  (N.  Car.)  274. 

3.  Alabama.  —  Sawyers  v.  Baker,  66 
Ala.  292. 

California.  —  Tatum  v.  Rosenthal,  95 
Cal.  129:  Whitney  v.  Stark,  8  Cal.  514, 
68  Am.  Dec.  360. 

Illinois.  —  Prentice  v.  Kimball,  ig 
111.  320;  Conwell  V.  Watkins,  71  111. 
488;  Allen  V.  Woodruff,  96  111.  11. 

Iowa.  —  Postlewait  v.  Howes,  3  Iowa 
366. 

Mississippi.  —  Griffin  v.  Lovell,  42 
Miss.  402;  Rodd  v.  Durbridge,  53  Miss. 
694. 

New  Jersey.  —  Van  Dyke  v.  Van 
Dyke,  26  N.  J.  Eq.  180;  Plum  v.  Smith, 
56  N.  J.  Eq.  468. 

New  York.  —  Robinson  v.  Smith,  3 
Paige  (N.  Y.)  222,  24  Am.  Dec.  212; 
Hathaway  v.  Scott,  11  Paige  (N.  Y.) 
174;  Van  Epps  v.  Van  Deusen,  4  Paige 
(N.  Y.)64,  25  Am.  Dec.  516;  Mitchell  v. 
Lenox,  2  Paige  (N.  Y.)  280. 

North  Carolina. — Gordon  v.  Holland, 
3  Ired.  Eq.  (N.  Car.)  362. 

United  States.  —  Carey  v.  Brown,  92 
U.  S.  173;  Story  v.  Livingston,  13  Pet. 
(U.  S.)  375;  Greenleaf  v.  Queen,  i 
Pet.  (U.  S.)  138;  Howth  V.  Owens,  29 
Fed.  Rep.  725;  Heath  v.  Erie  R.  Co.,  11 
Fed.  Cas.  No.  6,306,  8  Blatchf.  (U.  S.) 
347;  Tobin  V.  Walkinshaw,  23  Fed. 
Cas.  No.  14,068.  I  McAll.  (U.  S.)  26; 
Hammond  v.  Hunt,  11  Fed.  Cas.  No. 
6,003;  Wallace  v.  Holmes,  5  Fisher 
Pat.  Cas.  37. 

England. — Cockburn  ».  Thompson, 
16  Ves.  Jr.  325;  Plunket  v.  Penson,  2 
Atk.  51. 

See  also,  generally,  articles  Answers 
IN  Equity  Pleading,  vol.  i,  p.  863; 
Pleas  in  Equity. 


Answer  Not  Responsive  Must  Be  Sup- 
ported by  Proof.  —  "If  the  averment  of 
the  answer  as  to  the  nonjoinder  of  a 
necessary  party  is  not  responsive  to  the 
bill,  and  is  unsustained  by  evidence, 
the  court  should  disregard  it,  for  a 
complainant  shall  not  be  delayed  in  his 
suit  by  an  unfounded  objection  of  the 
want  of  a  necessary  party.  To  enable 
the  court  to  sustain  the  objection  for 
nonjoinder  of  parties,  it  must  appear 
like  any  other  material  fact  in  the 
case."  Rodd  v.  Durbridge,  53  Miss. 
694.  To  the  same  effect  is  Van  Dyke 
V.  Van  Dyke,  26  N.  J.  Eq.  180. 

4.  Tobin  v.  Walkinshaw,  23  Fed. 
Cas.  No.  14068,  I  McAll.  (U.  S.)  26. 

Reason  for  Preferring  Plea  to  Answer. 
—  "A  plea  would  propeily  have  shown 
a  lack  of  parties.  The  making  of  the 
objection  of  lack  of  parlies  and  its 
determination  should  have  preceded 
the  cross-bill,  in  order  that  all  parties 
necessary  to  the  final  decision  of  the 
question  raised  by  the  cross-bill  should 
be  before  the  court.  I  do  not  mean  to 
say  that  the  answer  might  not  have 
been  so  framed  as  to  cause  the  court  to 
arrest  the  suit  until  the  necessary  par- 
ties should  be  brought  in,  so  that  they 
could  be  served  with  the  answer  by 
way  of  cross-bill,  but  that  course  is 
objectionable,  because  it  creates  delay 
and  the  confusion  and  annoyance  of  a 
double  hearing;  for  proofs  will  be 
taken  before  the  arrest  of  the  cause  will 
come,  and  new  parties  will  have  the 
right  to  review  the  proofs  taken." 
Plum  V.  Smith,  56  N.  J.  Eq.  468. 

5.  Disregarding  Objection  in  Answer.  — 
Where  the  bill  is  demurrable  for  the 
want  of  proper  parties,  and  the  defend- 
ant answers  instead  of  demurring,  and 
shows  by  his  answer  that  there  is  no 
other  indispensable  party,  the  chancel- 
lor may  proceed  to  a  final  decree,  with-, 
out  regard  to  such  formal  defect  in  the 
bill.     Chapman  v.   Hamilton,   19  Ala. 

121. 
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(b)  Sufficiency.  —  A  plea  or  answer  setting  up  nonjoinder  should 
be  plain  and  explicit,*  but  should  not  be  construed  with  unrea- 
sonable strictness.* 

Designating  Omitted  Party.  —  The  party  or  parties  whose  misjoinder 
is  complained  of  should  be  designated  by  name  or  description, 
thereby  giving  the  plaintiff  a  better  writ  and  enabling  him  to 
amend  *  or  to  take  issue  upon  the  existence  of  or  necessity  for 
joining  the  omitted  parties.* 

(c)  Plea  in  Bar  or  in  Abatement.  —  A  plea  for  want  of  proper  parties 
is  a  plea  in  bar  and  goes  to  the  whole  bill,  as  well  to  the  dis- 
covery as  to  the  relief.*  Nonjoinder  is  not  mere  matter  in 
abatement.® 


1.  Robinson  z/.  Smith,  3  Paige  (N.  Y.) 
222,  24  Am.  Dec.  212. 

2.  Illastrations  of  Sufficient  Pleas.  — 
Where  a  plea  named  judgment  debt- 
ors, and  stated  facts  from  which  the 
court  would  infer  that  the  debtors 
should  have  been  parties,  though  it  was 
not  expressly  stated,  the  court  allowed 
it  to  stand,  it  disclosing  a  fatal  objec- 
tion to  the  bill.  Cook  v.  Mancius,  3 
Johns.  Ch.  (N.  Y.)  427. 

In  a  plea  that  one  of  the  defendants 
was  a  married  woman  and  her  husband 
not  a  party  to  the  suit  it  was  held  not 
necessary  to  show  by  the  plea  that  she 
could  not  sue  and  be  sued  as  an  un- 
married woman  under  the  statute, 
where  the  bill  did  not  make  out  a  case 
bringing  her  within  the  statute.  Par- 
ker  V.  Parker,  Walk.  (Mich.)  457. 

3.  Case  v.  Minot,  158  Mass.  577; 
Cooke  V.  Mancius,  3  Johns.  Ch,  (N.  \ .) 
427;  Robinson  v.  Smith,  3  Paige  (N. 
Y.)  222,  24  Am.  Dec.  212;  Houghton 
V.  Kneeland,  7  Wis.  244;  Greenleaf  v. 
Queen,  i  Pet.  (U.  S.)  138;  D wight  z/. 
Central  Vermont  R.  Co.,  20  Blatchf. 
(U.  S.)  200. 

Legal  and  Equitable  Bules  Compared. 
—  "In  such  cases  the  defendant 
should,  at  law,  give  the  plaintiff  a  bet- 
ter writ  by  setting  out  the  name  and 
identifying  the  party  whose  existence 
is  alleged  to  create  a  fatal  nonjoinder, 
so  that  the  plaintiff  may  traverse  the 
allegation  and  form  a  definite  issue  to 
be  tried,  or  discontinue  and  bring  a  new 
suit,  joining  the  proper  parties,  upon 
the  information  given.  The  rules  of 
pleading  are  the  same  in  equity  as  at 
law,  unless  the  reasons  of  them  are 
varied  by  the  different  methods  of 
procedure.  There  is  no  reason  grow- 
ing out  of  the  proceedings  in  equity 
for  varying  this  rule."  D wight  v. 
Central  Vermont  R.   Co.,   20  Blatchf. 


(U,  S.)  200.  In  this  case  it  was  held 
that  a  plea  to  a  bill  in  equity  that  there 
are  divers  and  sundry  persons  whose 
names  are  known  and  ascertainable  by 
the  plaintiffs  and  not  by  the  defendant, 
not  setting  forth  any  names,  but  ac- 
companied by  a  demurrer  for  want  of 
part'es,  is  not  a  good  plea. 

4.  Dwight  V.  Central  Vermont  R. 
Co.,  20  Blatchf.  (U.  S.)  202. 

Where  a  plea  is  filed  the  complainant 
may  set  it  down  for  hearing  for  its 
sufficiency  or  take  issue  upon  it  as  to 
its  truth.  Rodd  v.  Durbridge,  53  Miss. 
694.  See  also  generally  article  Pleas 
IN  Equity. 

5.  Howth  V.  Owens,  29  Fed.  Rep. 
725;  Tobin  V.  Walkinshaw,  23  Fed. 
Cas.  No.  14,068,  I  McAll.  (U.  S.)  26; 
Plunket  V.  Penson,  2  Atk.  51.  See 
also  generally  article  Pleas  in  Equity. 

"  This  Plea  Is  Framed  in  Bar,  and 
the  complainant  objects  that  it  cannot 
be  sustained  in  that  form  as  a  plea  for 
want  of  parties.  It  is  true  that  the 
court  would  not  dispose  of  the  case  on 
such  a  ground  without  giving  the  com- 
plainant an  opportunity  to  add  the  nec- 
essary parties,  if  he  is  able  to  procure 
their  consent,  which  I  suppose,  in  this 
case,  is  unlikely.  *  *  *  Although 
the  effect  of  this  plea  will  not  be  a  per- 
emptory dismissal  of  the  bill,  it  is  usual 
to  frame  it  as  a  plea  in  bar,  and  the 
plea  in  this  case  contains  the  requisites 
of  such  a  plea,  the  principal  of  which 
is  that  it  should  describe  the  persons 
whose  absence  is  objected  to.  In  this 
respect  it  resembles  a  plea  in  abate- 
ment, at  law."  Hammond  v.  Hunt, 
II  Fed.  Cas.  No.  6,003. 

6.  Tobin  v.  Walkinshaw.  23  Fed. 
Cas.  No.  14,068,  I  McAll.  (U.  S.)  26. 
Contra,  Clark  v.  Tompkins,  i  S.  Car. 
119,  holding  that  nonjoinder  should  be 
pleaded  in  abatement. 
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(d)  Costs  of  Unnecessary  Plea.  —  Where  the  same  soHcitor  put  in  and 
set  down  for  hearing  two  pleas  for  want  of  parties  for  two  several 
defendants,  the  plaintiff  was  ordered  to  pay  the  costs  of  only  one 
of  such  pleas,  although  both  were  allowed.' 

(3)  Motion.  —  Where  a  nonjoinder  is  apparent  on  the  face  of 
the  bill,  it  has  been  held  that  the  objection  may  be  taken  either 
by  demurrer  or  by  motion  to  dismiss;^  and  where  a  necessary 
party  is  named  in  the  bill,  but  is  not  brought  in,  and  does  not 
appear,  the  right  of  the  other  defendants  to  have  the  bill  dis- 
missed on  motion  is  clear,  for  in  such  case  neither  a  demurrer 
nor  a  plea  of  nonjoinder  is  available,' 

(4)  Objection  by  Court  Sua  Sponte.  —  Where  the  omitted  party 
is  a  necessary  and  indispensable  party,  the  court  will  itself  raise 
the  objection  and  refuse  to  proceed  to  a  decree  unless  the  defect 
is  amended,  notwithstanding  the  parties  themselves  have  failed 
to  raise  the  objection  by  proper  pleadings.* 


1.  Tarbuck  v.  Woodcock,  3  Beav.  289. 

2.  Prentice  v.  Kimball,  19  111.  320; 
Conwell  V.  Watkins,  71  111.  488.  See 
also  Fisher  v.  Shropshire,  147  U.  S. 
143,  wherein  a  motion  to  dismiss  for 
defect  of  parties  was  overruled  on  the 
merits. 

Contra.  —  Where  a  bill  in  chancery 
of  which  the  court  has  jurisdiction  is 
defective  because  not  properly  framed 
and  for  want  of  proper  parties,  a  mo- 
tion is  not  the  proper  method  of  testing 
the  sufficiency  of  the  bill  in  these  par- 
ticulars. But  if  the  bill  were  demurred 
to,  the  complainant  would  be  com- 
pelled to  amend.  Whitney  v.  Gotten, 
53  Miss.  68g. 

Designating  Omitted  Parties  in  Motion. 
—  A  motion  to  dismiss  a  bill  for  non- 
joinder of  parties  must  designate  the 
omitted  parties.  Thornton  v.  Neal,  49 
Ala.  590;  Chambers  v.  Wright,  52  Ala, 
444. 

A  Degree  Will  Be  Quashed  on  Motion 
with  costs  for  the  nonjoinder  of  neces- 
sary and  indispensable  parties.  Riley 
V.  Wiley,  3  Dana  (Ky.)  75. 

3.  Jessup  V.  Illinois  Cent.  R.  Co., 
36  Fed.  Rep.  735;  Abbot  v,  American 
Hard  Rubber  Co.,  i  Fed.  Cas.  No.  9,  4 
Blatchf.  (U,  S.)  489;  Picquet  v.  Swan, 
5  Mason  (U.  S.)  561,  19  Fed.  Cas.  No. 
11,135,  holding  that  the  nonappearance 
of  a  necessary  party  who  cannot  be 
compelled  to  appear  is  good  ground 
for  the  dismissal  of  the  suit  on  motion 
of  the  other  defendants. 

4.  Alabama.  —  Sawyers  v.  Baker,  66 
Ala.  292. 

Colorado.  —  Colorado  State  Bank  v. 
Davidson,  7  Colo.  App.  91. 


Illinois.  —  Prentice  v.  Kimball,  19  111. 
320;  Knopf  V.  Chicago  Real-Estate 
Board,  173  111.  196. 

Iowa.  —  Postlewaitz'.  Howes,  3  Iowa 
378. 

Louisiana.  —  Baron  v.  Baum,  44  La. 
Ann.  295. 

Alaine,  —  Brown  v.  Johnson,  53  Me. 
246;  Weston  V.  Blake,  61  Me.  452; 
Morse  v.  Machias  Water-Power,  etc., 
Co.,  42  Me.  119. 

Massachusetts.  —  Case  v.  Minot,  158 
Mass.  577;  Schwoerer  v.  Boylston 
Market  Assoc,  99  Mass.  285. 

Mississippi.  —  Lemmon  v.  Dunn,  61 
Miss.  210. 

Missouri.  —  O'Fallon  v.  Clopton,  89 
Mo.  284. 

New  Jersey.  —  Van  Keuren  v.  Mc- 
Laughlin, 21  N.  J.  Eq.  163;  Seymour 
V.  Long  Dock  Co.,  17  N.  J.  Eq.  169. 

New  York.  —  O'Brien  v.  Heeney,  2 
Edw.  Ch.  (N.  Y.)  242. 

Virginia.  —  Clark  v.  Long,  4  Rand. 
(Va.)45i;  Lynchburg  Iron  Co.  v.  Tay- 
loe,  79  Va.  671. 

West  Virginia.  —  Hill  v.  Proctor,  10 
W.  Va.  59;  Morgan  v.  Blatchley,  33 
W.  Va.  155. 

United  States.  —  Shields  v.  Barrow, 
17  How.  (U.  S.)  145;  Alexander  r/.  Hor- 
ner, I  McCrary  (U.  S.)  634;  Hoe  v. 
Wilson,  9  Wall.  (U.  S.)  503;  Young 
V.  Cushing.  30  Fed.  Cas.  No.  18,156,  4 
Biss.  (U.  S.)456;  Cole  Silver  Min.  Co. 
V.  Virginia,  etc..  Water  Co.,  i  Sawy. 
(U.  S.)  685. 

Courts  will,  ex  officio^  take  notice  of 
the  omission  of  a  necessary  party. 
Prentice  v.  Kimball.  19  111.  320. 

Courts  notice  judicially  the  want  of 
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(5)  Time  of  Objecting  and  Waiver  by  Failure  to  Object  —  (a)  Non- 
joinder of  Necessary  or  Indispensable  Parties  —  Not  Waived  by  Failure  to  Object. 

Nonjoinder  of  necessary  or  indispensable  parties    is  such   a 

serious  defect  that  though  it  ought  regularly  to  be  raised  in  limine 
by  plea,  answer,  or  demurrer,*  yet  a  failure  so  to  raise  the  objec- 
tion is  not  a  waiver  of  the  right  to  object  at  a  later  stage  of  the 
cause.* 

At  Hearing.  —  Thus  it  has  often  been  held  that  a  nonjoinder  of 
necessary  parties  may  be  raised  at  the  hearing  though  not  raised 
by  the  pleadings.* 


proper  parties.  Baron  v.  Baum,  44 
La.  Ann.  295. 

A  court  will  not  proceed  to  a  decree 
without  a  necessary  party  merely  be- 
cause no  objection  is  properly  made. 
Lemon  v.  Dunn,  61  Miss.  210. 

When  it  appears  at  any  time  before 
final  decree  that  a  person  not  made  a 
party  is  a  necessary  party  to  the  suit, 
courts  of  equity  will,  of  their  own  mo- 
tion, arrest  the  proceedings,  that  such 
person  may  be  made  a  party.  Van 
Keuren  v.  McLaughlin,  21  N.  J.  Eq. 
163. 

1.  Prout  V.  Hoge,  57  Ala.  28;  Thorn- 
ton V.  Neal,  49  Ala.  590;  McMaken  v. 
McMaken,  18  Ala.  576;  Woodward  v. 
Wood,  19  Ala.  213;  Ozley  v.  Ikel- 
heimer,  26  Ala.  332;  Sanders  v.  God- 
ley,  23  Ala.  473;  Allen  v.  Woodruff.  96 
III.  25;  Postlewait  v.  Howes,  3  Iowa 
378.  See  supra,  V.  7.  b.  (l)  Demurrer, 
(2)  Plea  or  Answer. 

Objection  Should  Precede  Cross-bill.  — 
The  objection  of  lack  of  necessary  par- 
ties defendant  should  precede  the  filing 
of  the  cross-bill.  Plum  v.  Smith,  56 
N.  J.  Eq.  468. 

2.  Robinson  v.  Howe,  35  Fla.  73, 
holding  that  a  failure  to  raise  the  ob- 
jection by  demurrer  or  answer  is  not  a 
waiver  of  the  right  to  make  such  ob- 
jection before  final  decree  or  even  on 
appeal.  See  also  Postlewait  v.  Howes, 
3  Iowa  366. 

After  the  Hearing  and  when  the  de- 
cree is  about  to  be  made  an  objection 
for  want  of  necessary  parties  may  be 
made.     Weston  v.  Blake,  61  Me.  452. 

3.  Alabama.  —  McMaken  v.  Mc- 
Maken, 18  Ala.  576;  Sanders  v.  God- 
ley,  23  Ala.  473;  Ozley  v.  Ikelheimer, 
26  Ala.  332;  Woodward  v.  Wood,  19 
Ala.  213;  Sawyers  v.  Baker,  66  Ala. 
292. 

Arkansas.  —  Porter  v.  Clements,  3 
Ark.  364. 

Florida.  —  Robinson  v.  Howe,  35 
Fla.  73. 


Illinois.  —  Zelle  v.  Workingmen's 
Banking  Co.,  10  111.  App.  335;  Spear  v. 
Campbell,  5  111.  424;  Herrington  v. 
Hubbard,  2  111.  569;  Allen  v.  Wood- 
ruff, 96  111.   II. 

Iowa.  —  Swan  v.  Clark,  36  Iowa  560. 

Maine.  —  Weston  v.  Blake,  61  Me. 
452. 

Michigan.  —  Watson  v.  Lion  Brewing 
Co.,  61  Mich.  595. 

Mississippi.  —  Lemmon  v.  Dunn,  61 
Miss.  212. 

N^ew  Jersey.  — Melick  v.  Melick,  17  N. 
J.  Eq.  156;  Campbell  v.  Zabriskie,  8 
N.J.  Eq.  738;  Dunn  v.  Seymour,  11  N. 
J.  Eq.  221;  Van  Doren  v.  Robinson, 
16  N.  J.  Eq.  256;  Sweet  v.  Parker,  22 
N.  J.  Eq.  455. 

New  York.  —  Hallett  v.  Hallett,  2 
Paige  (N.  Y.)  15. 

Virginia.  —  Lynchburg  Iron  Co.  v. 
Tayloe,  79  Va.  671;  Clark  v.  Long,  4 
Rand.  (Va.)45i. 

United  States. —  Hammond  v.  Hunt, 
II  Fed.  Cas.  No.  6,003;  Tobin  z/.  Walk- 
inshaw,  23  Fed.  Cas.  No.  14,068,  i  Mc- 
All.  (U.  S.)  26;  Shields  v.  Barrow,  17 
How.  (U.  S.)  145;  Alexander  v.  Horner, 
I  McCrary  (U.  S.)  634;  Wallace  v. 
Holmes,  29  Fed.  Cas.  No.  17,100,  9 
Blatchf.  (U.  S.)  65,  5  Fisher  Pat.  Cas.  37. 

At  Final  Hearing  the  court  will  de- 
cline to  determine  the  case  unless  all 
necessary  parties  are  brought  before 
it,  even  though  a  demurrer  for  non- 
joinder had  been  overruled  because  it 
did  not  name  such  parties.  Robinson 
V.  Dix,  18  W.  Va.  528. 

Want  of  necessary  parties  is  good 
ground  for  dismissing  a  bill  on  the 
hearing;  and  this  will  be  done  with 
less  reluctance  where  the  facts  disclosed, 
by  the  proofs  fail  to  make  out  a  strong 
case  on  the  merits.  Westcott  v.  Min- 
nesota Min.  Co.,  23  Mich.  145. 

"  Rule  53  in  equity  limits  the  right 
to  this  extent,  that  if  the  objection  is 
taken  for  the  first  time  at  the  hearing, 
the  court  shall  be  at  liberty,  if  it  think 
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On  Appeal.  —  So  also  it  may  be  raised  for  the  first  time  on  appeal,^ 
and  is  ground  for  reversal  notwithstanding  the  failure  to  raise  it 
below.'-* 

The  Court  Ex  Mero  Motu  may  raise  the  objection  where  the  parties 
do  not.-"* 

(b)  Nonjoinder  of  Proper  but  Not  Indispensable  Parties.  —  As  a  general 
rule  the  nonjoinder  of  merely  proper  but  not  indispensable  parties 
must  be  raised  iti  limine  by  plea,  answer,  or  demurrer,  and  if  not 
so  raised  the  defect  is  waived  and  is  not  available  at  the  hearing,* 


fit,  to  make  a  decree,  saving  the  rights 
of  the  absent  parties."  Hammond  v. 
Hunt,  II  Fed.  Cas.  No.  6,003. 

Upon  objection  at  the  hearing  the 
court  is  not  bound  to  take  notice  of 
any  interest  in  the  subject  of  the  suit 
acquired  by  purchase  since  the  suit 
was  commenced.  Cook  v.  Mancius,  5 
Johns.  Ch.  (N.  Y.)  89. 

1.  Alabama.  —  Sawyers  v.  Baker,  66 
Ala.  292;  Gould  V.  Hayes,  19  Ala. 
438. 

Florida.  —  Robinson  v.  Howe,  35 
Fla.  73. 

Illinois.  —  Spear  v.  Campbell,  5  111. 
424;  Herrington  v.  Hubbard,  2  111.  569; 
Zelle  V.  Workingmen's  Banking  Co., 
10  111.  App.  335;  Prentice  v.  Kimball, 
19  111.  320;  Whitney  v.  Mayo,  15  111, 
256;  Conwell  V.  Watkins,  71  111.  488. 

Missouri.  —  O' Fallon  v.  Clopton,  89 
Mo.  284. 

New  Jersey.  —  Berryhian  v.  Graham, 
21  N.  J.  Eq.  370. 

New  York.  —  Hallett  v.  Hallett,  2 
Paige  (N.  Y.)  15. 

Virginia.  —  Lynchburg  Iron  Co.  v. 
Tayloe,  79  Va.  671. 

"  The  objection  to  a  bill  for  want  of 
proper  parties  will  not  be  entertained, 
if  made  for  the  first  time  in  this  court, 
unless  the  case  shows  the  omission  of 
a  party  whose  connection  is  indispens- 
able to  the  just  and  final  decision  of 
the  matters  in  controversy."  Sanders 
V.  Godley,  23  Ala.  477  \citing  Wood- 
ward V.  Wood,  19  Ala.  215;  Dias  v. 
Bouchaud,  10  Paige  (N.  Y.)  445]. 

2.  Alabama.  —  Gould  v.  Hayes,  19 
Ala.  438;  Gibbs  v.  Hodge,  65  Ala.  366. 

Arkansas.  —  Porter,  v.  Clements,  3 
Ark.  364. 

Illinois.  —  Scott  v.  Bennett,  6  111. 
646;  Prentice  v.  Kimball,  19  111.  320. 

Iowa.  —  Swan  v.  Clark,  36  Iowa  560. 

Maine.  —  Morse  v.  Machias  Water 
Power,  etc.,  Co.,  42  Me.  119. 

Missouri.  —  O'Fallon  z".  Clopton,  89 
Mo.  284. 

New  Jersey.  —  Berryman  v.  Graham, 
15  Encyc.  PI.  &  Pi.  —44  « 


21  N.  J.  Eq.  370;  McLaughlin  v.  Van 
Kueren,  21  N.  J.  Eq.  379. 

New  York.  —  Pirsson  v.  Gillespie, 
(Supreme  Ct.)  4  N.  Y.  Supp.  691. 

Virginia.  —  Lynchburg  Iron  Co.  v. 
Tayloe,  79  Va.  671 ;  Sheppard  v.  Starke, 
3  Munf.  (Va.)  29;  Armentrout  v.  Gib- 
bons, 25  Gratt.  (Va.)  371. 

West  Virginia.  —  Hitchcox  v.  Hitch- 
cox,  39  W.  Va.  607;  Morgan  v.  Blatcb- 
ley,  33  W.  Va.  155. 

United  States.  —  Hoe  v.  Wilson,  9 
Wall.  (U.  S.)  501. 

3.  See  supra,  V.  7.  b.  (4)  Objection  by 
Court  Sua  Sponte. 

The  Appellate  Court  will  of  its  own 
motion  reverse  for  want  of  necessary 
parties  where  such  defect  is  apparent 
from  the  face  of  the  bill  and  exhibits. 
Morgan  v.  Blatchley,  33  W.  Va.  155. 

4.  Alabama.  —  Chapman  v.  Peebles, 
84  Ala.  2S3;  Prout  v.  Hoge,  57  Ala.  28; 
Thornton  v.  Neal,  49  Ala.  590;  Mc- 
Maken  v.  McMaken,  18  Ala.  576; 
Woodward  v.  Wood,  19  Ala.  213;  San- 
ders V.  Godley,  23  Ala.  473;  Ozley  v. 
Ikelheimer,  26  Ala.  332. 

Arkansas.  —  Gossett  v.  Kent,  19  Ark. 
602;  Oliphant  v.  Hartley,  32  Ark.  466. 

Connecticut.  — Chambers  v.  Robbins, 
28  Conn.  552;  Hartford  v.  Chipman,  21 
Conn.  489;  Ferguson  v.  Fisk,  28  Conn. 
501;  New  London  Bank  v.  Lee,  11 
Conn,  120. 

Georgia.  —  Brunswick  v.  Finney,  54 
Ga.  317. 

Illinois.  —  Prentice  v.  Kimball,  19 
111.  320, 

Iowa.  —  Postlewait  v.  Howes,  3  Iowa 
366. 

Marylattd.  —  Bosley  v.  Susquehanna 
Canal,  3  Bland  (Md.)  63. 

Massachusetts.  —  Schwoerer  v.  Boyls- 
ton  Market  Assoc,  99  Mass.  285. 

Michigan.  —  Snook  v.  Pearsall,  95 
Mich.  534. 

Mississippi. — Griffin  v.  Lovell,  42 
Miss.  402. 

New  Jersey.  —  Van  Doren  v.  Robin- 
son, 16  N.  J.  Eq.  256;  Kean  v.  John- 
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nor  can  it  be  raised  for  the  first  time  on  appeal.* 

Discretion  to  Disregard  Objection.  —  Where  the  parties  omitted  are 
necessary  only  for  the  purpose  of  protecting  the  defendant  from 
further  litigation,  the  court  may,  in  its  discretion,  disregard  the 
objection  if  first  raised  at  the  hearing.* 

(6)  Dismissal,  Reversal,  and  A  mendment  to  Remedy  Defect  — 
Dismissal  Generally.  —  It  has  been  said  that  a  bill  in  equity  is  never 
dismissed  for  want  of  parties,'  and  it  is  undoubtedly  the  general 
rule  that  however  and  whenever  the  objection  is  raised,  the  bill 
may  and  should  be  allowed  to  stand  over  in  order  to  afford  the 
complainant  an  opportunity  of  bringing  in  the  necessary  parties 


son,  9  N.  J.  Eq.  401;  Sweet  v.  Parker, 
22  N.  J.  Eq.  453;  Hinchman  v.  Paler- 
son  Horse  R.  Co.,  17  N.  J.  Eq.  75. 

New  York.  —  Potter  v.  EUice,  48  N. 
Y.  321;  Watertown  v.  Covven,  4  Paige 
(N.  Y.)  510,  27  Am.  Dec.  80. 

Oregon.  —  Cooper  v.  Thomason,  30 
Oregon  161. 

Vermont.  —  Day  v.  Cummings,  19 
Vt.  496. 

United  States.  —  Wallace  v.  Holmes, 
29  Fed.  Cas.  No.  17,100,  9  Blatchf.  (U. 
S.)  65;  5  Fisher  Pat.  Cas.  (U.  S.)  37; 
California  Electrical  Works  v.  Finck, 
47  Fed.  Rep.  5S3;  Bowman  v.  Walhen, 
3  Fed.  Cas.  No.  1,740,  2  McLean  (U.  S.) 
376. 

A  Court  of  Equity  May  Disregard  For- 
mal Objections  to  defect  of  parties  which 
are  not  seasonably  taken,  but  are  de- 
layed until  the  hearing,  where  the  par- 
ties before  the  court  and  the  condition 
of  the  cause  are  such  that  justice  can 
be  done,  or  the  rights  of  any  persons 
interested  but  not  joined  can  be  saved 
in  the  decree.  Smith  v.  Bartholomew, 
42  Vt.  356. 

1.  Sanders  v.  Godley,  23  Ala.  473; 
Clark  V.  Beall,  39  Ga.  533;  Scott  v. 
Bennett,  6  111.  646;  Conwell  v.  Wat- 
kins,  71  111.  488;  Hanks  v.  North,  58 
Iowa  396;  Jewett  v.  Tucker,  139  Mass. 
566;  Berryman  v.  Graham,  21  N.  J. 
Eq.  370;  Reeves  v.  Dougherty,  7  Yerg. 
(Tenn.)  222,  27  Am.  Dec.  496;  Carey  v. 
Brown,  92   U.  S.  173.     See  also  article 

E.XCEPTIONS  AND  OBJECTIONS,  Vol.   8,  p. 

153- 

Objection  Delayed  until  Appeal.  —  In 
Illinois  it  has  been  held  that  where  the 
bill  does  not  show  on  its  face  that 
proper  parties  defendant  have  been 
omitted,  and  no  relief  is  sought  against 
any  one  who  has  not  been  made  a 
party  defendant,  the  objection  that 
proper  parties  are  not  made  to  the  bill 
cannot  be   made  for  the  first  time  on 


appeal.       Turpin   v.    Dennis,    139   111. 

274-    .      .  .   . 

Objection  for  nonjoinder  of  a  neces- 
sary party,  if  not  taken  in  the  court 
below,  nor  made  a  ground  of  appeal, 
cannot  be  taken  in  the  appellate  court, 
unless  the  subject-matter  of  the  con- 
troversy cannot  be  finally  and  properly 
disposed  of  without  the  joinder  of  such 
party.  Berryman  v.  Graham,  21  N. 
J.  Eq.  370;  McLaughlin  v.  Van  Kue- 
ren,  21  N.  J.  Eq.  379. 

2.  Voorhees  v.  Melick,  25  N.  J.  Eq. 
523;  Cutler  V.  Tuttle,  19  N.  J.  Eq.  549; 
Dias   V.    Bouchaud,    10   Paige  (N.   Y.) 

447- 

3.  Per  Lord  Hardwicke,  in  Jones  v. 
Jones,  3  Atk.  no.  See  also  Cooper's 
Eq.  PI.  289. 

"  Since  the  decision  in  the  House  of 
Lords,  in  Green  v.  Poole,  4  Bro.  P.  C. 
122,  bills  are  never  dismissed  at  the 
hearing  for  want  of  parties,  at  any  rate 
where  the  objection  is  not  taken  by 
answer,  except  where  the  court  sees 
that  if  those  parties  were  before  it  the 
bill  would  be  dismissed,  or  where  they 
have  been  omitted  in  bad  faith." 
Hutchinson  v.  Reed,  Hoffm.  Ch.  (N. 
Y.)  316  [citing  Ouge  v.  Truelock,  2 
Moll.  35;  Anonymous,  2  Atk.  15;  Hill 
V.  Kirwan,  Jac.  163]. 

Where  the  Defect  Can  Be  Bemedied  or 
Belief  Given,  nonjoinder  of  parlies  is 
not  ground  for  dismissing  the  bill. 
Jameson  v.  Deshields,  3  Gratt.  (Va.)  5; 
Bunce  v.  Gallagher,  4  Fed.  Cas.  No. 
2,133,  5  Blatchf.  (U.  S.)  481;  Manning  v. 
Klein,  i  Pa.  Dist.  Rep.  278;  Milligan 
V.  Mitchell,  3  Myl.  &  C.  72. 

Courts  of  equity  are  slow  to  dismiss 
suits  for  nonjoinder  or  misjoinder  of 
parties,  where  the  difficulty  can  be 
remedied  or  relief  can  be  given  with- 
out impairing  or  jeopardizing  the  inter- 
est of  any  one.  Bunce  v.  Gallagher,  5 
Blatchf.  (U.  5.)  481. 
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by  amendment,*  for  the  defect  of  nonjoinder  is  generally  curable 
by  amendment.* 


\ 


1.  Allowing  Bill  to  Stand  Over  to  Bring 
in  Omitted  Party  —  Alabama.  —  Colbert 
V.  Daniel,  32  Ala.  314. 

Connecticut.  —  Potter  v.  Holden,  31 
Conn.  385. 

Geors^ia.  —  Ferrill  v.  Perrvman,  34. 
Ga.  576. 

Illinois.  —  Thomas  v.  Adams,  30  111. 
37;  Howell  V.  Peoria,  90  111.  104; 
Knapp  V.  Marshall,  26  III.  63;  Kerfoot 
V.  People,  51  111.  App.  409. 

Kansas.  —  Voss  v.  Union  School 
Dist.  No.  II,  18  Kan.  467. 

Kentucky.  —  Bodlcy  v.  Ross,  3  A.  K. 
Marsh.  (Ky.)622;  Hendrick  v.  Robin- 
son, 7  Dana  (Ky.)  165;  Turner  v.  Cox, 
5  Litt.  (Kv.)  175;  Hoofman  v.  Mar- 
shall, I  J.  J.  Marsh.  (Ky.)  64. 

Maine.  —  Marston  v.  Humphrey,  24 
Me.  513. 

Massachusetts. — Case  v.  Minot,  158 
Mass.  577;  Schwoerer  v.  BoyJston  Mar- 
ket Assoc,  99  Mass.  295. 

Michigan.  —  Woodward  v.  Clark,  15 
Mich.  104. 

New  Jersey.  —  Morgan  v.  Rose,  22  N. 
J.  Eq.  583. 

New  York. — O'Brien  v.  Heeney,  2 
Edw.  Ch.  (N.  Y.)  242;  People  v.  Clark, 
70  N.  Y.  518;  Van  Epps  v.  Van  Deu- 
sen,  4  Paige  (N.  Y.)  64,  25  Am.  Dec. 
516. 

North  Carolina.  —  Caldwell  v.  Black- 
wood, I  Jones  Eq.  (N.  Car.j  277;  Gor- 
don V.  Holland,  3  I  red.  Eq.  (N.  Car.) 
362;  Webber  v.  Taylor,  5  Jones  Eq. 
(N.  Car.  36.) 

Virginia.  —  Pullian  v.  Winston,  5 
Leigh  (Va.)  324. 

West  Virginia.  —  Stewart  v.  Jack- 
son, 8  W.  Va.  29;  Hill  V.  Proctor,  10 
W.  Va.  59. 

United  States.  —  Hammond  v.  Hunt, 
II  Fed.  Cas.  No.  6,003;  Hunt  r.  Wick- 
liffe,  2  Pet.  (U.  S.)  201. 

It  Is  Beversible  Error  to  dismiss  a 
bill  for  nonjoinder  without  giving  the 
complainant  leave  and  opportunity  to 
amend.  Stewart  v.  Jackson,  8  W.  Va. 
29;  Hill  V.  Proctor,  10  W.  Va.  59. 

On  Demmrer  the  bill  should  not  be 
dismissed,  but  should  be  allowed  to 
stand  over  with  leave  to  amend  by 
adding  the  omitted  parties.  Chapman 
V.  Peebles,  84  Ala.  283;  Lilly  v.  Tob- 
bein,  103  Mo.  477;  Plumley  v.  Plum- 
ley,  8  N.  J.  Eq.  511;  Seymour  z.  Long 
Dock  Co.,  17  N.  J.  Eq.  169;  Reed  v. 
Reed,    16    N.    J.    Eq,    248;    Melick    v. 


Melick,  17  N.  J.  Eq.  156;  Smith  v.  Kor- 
negay,  i  Jones  Eq.  (N  Car.)  40; 
Gordon  v.  Holland,  3  Ired.  Eq.  (N.. 
Car.)  362;  Gray  v.  Hays,  7  Humph, 
(Tenn.)  588. 

Where  the  Objection  Is  Made  at  th» 
Hearing,  the  cause  should  be  allowed 
to  stand  over  with  leave  to  amend  upon 
such  terms  as  the  court  may  deem 
proper.  Postlewait  z.  Howes,  3  Iowa- 
366;  Hussey  v.  Dole,  24  Me.  20;  Web— 
ber  V.  Taylor,  5  Jones  Eq.  (N.  Car.)  37- 
Guthrie  z.  Sorrell,  6  Ired.  Eq.  (N.  Car.)' 
13;  Winter  v.  Ludlow,  30  Fed.  Cas.  No. 
17,891,  3  Phila.  (Pa.)  464;  Russell  v, 
Clark,  7  Cranch  (U.  S.)  98. 

An  objection  to  a  bill  in  equity  foir 
want  of  parties  is  not  entitled  to  favor 
if  not  made  until  the  hearing;  and 
if  well  taken  then,  permission  to 
amend  should  be  granted.  Holcombv.- 
Mosher,  50  Mich.  252. 

Where  nonjoinder  is  objected  to  at* 
the  hearing  the  bill  should  not  be  dis- 
missed unless  the  complainant  neglects 
or  is  unable  to  bring  in  the  absent 
parties.  Van  Epps  v.  Van  Deusen,  4.. 
Paige  (N.  Y.)  64. 

Costs  Will  Usually  Be  Imposed  upon  the  ■ 
Complainant  where  the  bill  is  allowed  to- 
stand  over  with  leave  to  amend.  Van 
Epps  V.  Van  D«usen,  4  Paige  (N.  Y.)- 
64,  25  Am.  Dec.  516;  Webber  v.  Tay- 
lor, 5  Jones  Eq.  (N.  Car.)  37;  Guthrie: 
V.  Sorrell,  6  Ired.  Eq.  (N.  Car.)  13. 

2.  Defect  Curable  by  Amendment.  — 
Whitney  v.  Gotten,  53  Miss.  689;  Lilly 
V.  Tobbein,  103  Mo.  477;  Perham  v. 
Haverhill  Fibre  Co.,  64  N.  H.  2;  Reed 
V.  Reed,  16  N.  J.  Eq.  248;  Melick  zv 
Melick,  17  N.  J.  Eq.  156;  Gordon  v_ 
Holland,  3  Ired.  Eq.  (N.  Car.)  362; 
Holland  v.  Trotter,  22  Gratt.  (Va.)  136; 
Hoe  z/.  Wilson,  9  Wall.  (U.S.)  503;  Hub- 
bard V.  Manhattan  Trust  Co.,  87  Fed. 
Rep.  51.  See  generally  article  Amend- 
ments, vol.  I,  p.  458. 

Before  Final  Hearing.  —  The  right  to 
amend  by  making  a  new  party  defend- 
ant must  be  exercised  before  a  final 
hearing  on  the  merits,  or,  at  least,  such 
an  amendment  will  not  be  allowed,  if 
the  cause  has  proceeded  to  a  final 
hearing,  without  the  payment  of  cos(s- 
by  the  plaintiff.  Ingraham  v.  Dunnell, 
5  Met.  (Mass.)  118. 

After  the  cause  has  matured  th& 
amendment  is  within  the  discretion  of 
the   court,    and    the   bill   may   be   dis- 
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Reversal  and  Eemand.  —  So  although  nonjoinder  is  error,*  for  which 
the  decree  may  be  reversed,*  unless  waived  by  failure  seasonably 
to  object,*  the  appellate  court  should  reverse  the  case  with  leave 
to  the  complainant  to  bring  in  the  proper  parties  by  amendment,'* 
or  should,  at  least,  leave  it  to  the  discretion  of  the  lower  court  to 
permit  an  amendment  or  to  direct  a  dismissal,® 

Nonjoinder  Is  Ground  for  Dismissal,  however,  where  the  plaintiff  after 
objection  fails  or  refuses  to  amend,®  or  where  the  defect  cannot 


missed  at  the  final  hearing,  or  the  court 
may  permit  it  to  stand  over  with  leave 
to  amend  and  make  proper  parties. 
Binney's  Case,  2  Bland  (Md.)  99. 

Bill  Without  Equity.  —  Where,  upon 
the  allegations  in  the  bill,  the  plaintiff 
must  necessarily  fail  even  if  an  omitted 
party  be  brought  in,  an  amendment 
will  not  be  allowed.  Mickles  v.  Roch- 
ester City  Bank,  11  Paige  (N.  Y.)  118. 

New  Cause  of  Action.  —  An  amend- 
ment of  the  bill  will  not  be  allowed  if 
it  will,  in  effect,  by  the  introduction  of 
nev7  parties,  change  the  aspect  of  the 
bill  and  amount  to  the  institution  of  a 
new  suit.  New  Mexico  Land  Co.  v. 
Elkins,  22  Blatchf.  (U.  S.)  203;  Good- 
year V.  Bourn,  3  Blatchf.  (U.  S,)  266; 
Jameson  v.  Deshields,  3  Gratt.  (Va.)  4. 

1.  Gibbs  V.  Hodge,  65  Ala.  366;  King 
V.  Clay,  34  Ark.  302;  Simms  v.  Rich- 
ardson, 32  Ark.  297;  Swan  v.  Clark,  36 
Iowa  560;  Atterberry  v.  Knox,  8  Dana 
(Ky.)  282;  Holsberry  v.  Poling,  38  W. 
Va.  186;  O'Hara  v.  MacConnell,  93  U. 
S.  150:  Tobin  v.  Walkinshaw,  23  Fed. 
Cas.  No.  u,o68,  i  McAll.  (U.  S.)  26; 
Hoe  V.  Wilson,  9  Wall.  (U.  S.)  503. 

It  Is  Manifest  Error  for  the  court  to 
fail  sua  sponte  to  raise  the  objection  of 
nonjoinder  of  necessary  parties,  where 
the  parties  fail  to  raise  the  objection. 
Hoe  V.  Wilson,  9  Wall.  (U.  S.)  503. 

2.  Parker  v.  Parker,  99  Ala.  239; 
Porter  v.  Clements,  3  Ark.  364;  Hop- 
kins V.  Roseclare  Lead  Co.,  72  111.  373; 
Rogers  v.  Thomas,  i  B.  Mon.  (Ky.) 
390;  McPike  V.  Wells,  54  Miss.  146; 
Williams  v.  Bankhead,  19  Wall.  (U. 
S.)  563:  Caldwell  v.  Taggart,  4  Pet.  (U. 
S.)  190. 

"  Where  the  rights  and  interests  of 
the  persons  not  before  the  court  cannot 
be  materially  affected  by  the  final  de- 
cree, it  should  not  be  reversed  for  the 
omission  to  make  them  parties."  Den- 
iston  V.  Hoagland,  67  111.  265. 

3.  Clark  v.  Long,  4  Rand.  (Va.)45i; 
Sheppard  v.  Starke,  3  Munf.  (Va.)  29; 
Hill  V,  Proctor,  10  W.  Va.  59;  Hoe  v. 
Wilson,  9  Wall.  (U.  S.)  503. 


Express  Waiver.  —  In  Sheppard  v. 
Starke,  3  Munf.  (Va.)  29,  it  was  decided 
that  if  it  appear  on  the  face  of  the  rec- 
ord that  proper  parties  to  the  suit  are 
wanting,  the  decree  will  be  reversed, 
unless;  the  objection  >vas  expressly 
relinquished  in  the  court  below.  This 
was  cited  with  approval  in  Clark  v. 
Long,  4  Rand.  (Va.)  453. 

4.  Miller  v.  Whittaker,  23  111.  453; 
Postlewait  v.  Howes,  3  Iowa  366; 
Kriechbaum  v.  Bridges,  i  Iowa  14; 
Pirsson  v.  Gillespie,  (Supreme  Ct.)  4  N. 
Y.  Supp.  691;  Webber  v.  Taylor,  5 
Jones  Eq.  (N.  Car.)  37;  Caldwell  v. 
Blackwood,  i  Jones  Eq.  (N.  Car.)  274; 
Jameson  v.  Deshields,  3  Gratt.  (Va.)  5; 
Hill  V.  Proctor,  10  W.  Va.  59;  Hoe 
V.  Wilson,  9  Wall.  (U.  S.)  503. 

Even  WTiere  Counsel  Fail  to  Object,  the 
cause  will  be  remanded  if  the  nonjoin- 
der of  necessary  parties  is  apparent  of 
record.  King  v.  Commissioners'  Ct., 
10  Tex.  Civ.  App.  114. 

5.  Thompson  v.  Clay,  i  J.  J.  Marsh. 
(Ky.)  417.  ^ 

6.  Alabama.  —  Phillips  v.  Threadgill, 
37  Ala.  93. 

Arkansas.  —  Kirkpatrick  v,  Buford, 
21  Ark.  268;  Eddins  v.  Buck,  23  Ark. 
507. 

Illinois.  —  Howell  v.  Foster,  122  111. 
278. 

Maine.  —  Marston  v.  Humphrey,  24 
Me.  513. 

Michigan.  —  Bengley  v.  Wheeler,  45 
Mich.  493;  Watson  v.  Lion  Brewing 
Co..  61  Mich.  595. 

Mississippi.  —  Campbell  v.  Henry,  45 
Miss.  326. 

Neiv  York.  —  Van  Epps  v.  Van  Deu- 
sen,  4  Paige  (N,  Y.)  64,  25  Am.  Dec. 
516. 

United  States.  —  Greenleaf  v.  Queen, 
I  Pet.  (U.  S.)  138;  Hoe  7a  Wilson,  9 
Wall.  (U.  S.)  503;  Shields  v.  Barrow, 
17  How.  (U.  S.)  145;  Jones  v.  Brittan, 
13  Fed.  Cas.  No.  7.455,  i  Woods  (U.  S.) 
667. 

A  Bill  Hay  Be  Dismissed  where  the 
plaintiff,  when   called    upon   to   make 
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be  'remedied  because  of  the  impossibility  of  bringing  in  absent 
parties.* 

Where  the  Objection  Is  Taken  in  Limine,  it  is  matter  of  course  to  dis- 
miss the  bill  upon  the  allowance  of  the  plea  or  demurrer,  unless 
the  complainant  takes  issue  on  the  plea,  or  obtains  leave  to 
amend  upon  the  usual  terms.* 

Where  the  Objection  Is  Taken  by  Answer,  and  the  complainant  fails  to 
amend  before  the  hearing,  it  is  discretionary  with  the  court  to 
permit  the  cause  to  stand  over  on  terms  or  to  disfniss  it,*  and  if 
the  complainant  fails  to  amend  the  decree  will  be  reversed.* 


proper  parties,  refuses,  or  is  guilty  of 
unreasonable  delay  in  doing  so. 
Greenleaf  v.  Queen,  i  Pet.  (U.  S.)  138. 
Where  the  chancellor  proposes  to  the 
complainant  to  amend  a  bill  which  is 
defective  for  want  of  the  necessary 
parties,  and  the  complainant  refuses 
to  do  so,  it  is  not  error  to  dismiss  it. 
Goodman  v.  Benham,  16  Ala.  625. 

1.  Shields  v.  Barrow,  17  How.  (U. 
S.)  141.  See  also  supra,  V.  3.  Necessary 
or  Indispensable  Parties. 

2.  Van  Epps  v.  Van  Deusen,  4  Paige 
(N.  Y.)  64,  25  Am.  Dec.  522. 

3.  Van  Epps  v.  Van  Deusen,  4  Paige 
(N.  Y.)  64,  25  Am.  Dec.  522. 

4.  Hopkins  v.  Roseclare  Lead  Co., 
72  111.  373. 

Where  the  answer  to  a  bill  discloses 
an  interest  in  the  subject-matter  of  the 
suit  in  a  third  person,  he  must  be  made 
a  party.  Herrington  v.  Hubbard,  2 
111.  569. 

The  Complainant  Cannot  Object  in  error 
that  the  court  decreed  without  making 
new  parties,  although  the  answer  of 
the  defendant  disclosed  other  parties. 
Lowry  v.  Armstrong,  3  Stew.  &  P. 
(Ala.)  297. . 

Statement  of  Practice  as  to  Dismissal  and 
Amendment.  —  "There  seems  to  be 
some  little  doubt  as  to  the  practice  of 
this  court  in  dismissing  the  bill  for 
want  of  proper  parties,  or  in  permitting 
the  complainant  to  amend  or  to  file  a 
supplemental  bill  for  the  purpose  of 
bringing  the  proper  parties  before  the 
court.  1  apprehend  the  whole  difficulty 
on  this  subject  has  arisen  from  a  want 
of  attention  to  the  distinction  between 
those  cases  where  the  objection  is 
taken  bv  the  defendant  at  the  proper 
time  and  in  the  proper  form,  by  plea, 
answer,  or  demurrer,  and  those  where 
he  neglects  to  make  the  objection  until 
the  hearing  of  the  cause.  If  the  objec- 
tion is  taken  by  plea  or  demurrer,  it  is 
a  matter  of  course  to  dismiss  the  com- 


plainant's bill  upon  the  allowance  of 
the  plea  or  demurrer,  unless  the  com- 
plainant takes  issue  on  the  plea,  or  ob- 
tains leave  to  amend  upon  the  usual 
terms.  But  the  defendant  is  not  bound 
to  plead  or  demur.  He  may  make  the 
objection  in  his  answer,  and  may  have 
the  same  benefit  of  the  objection  at  the 
hearing  as  if  it  had  been  taken  by  plea 
or  demurrer.  Where  the  objection  is 
made  in  the  answer,  the  proper  course 
for  the  complainant  is  to  amend  his 
bill,  so  as  to  bring  the  proper  parties 
before  the  court  before  any  further  ex- 
pense has  been  made  in  the  cause.  If 
he  neglects  to  do  this,  it  will  rest  in  the 
discretion  of  the  court,  at  the  hearing, 
to  permit  the  cause  to  stand  over,  upon 
the  payments  of  all  such  costs  as  he 
may  have  unnecessarily  subjected  the 
adverse  party  to  by  his  neglect,  for  the 
purpose  of  enabling  him  to  bring 
the  proper  parties  before  the  court,  or 
to  dismiss  the  bill  with  costs.  See  Bald- 
win V.  Lawrence,  2  Sim.  &  S.  18; 
Greenleaf  v.  Queen,  1  Pet.  (U.  S.)  149. 
And  if  the  bill  is  dismissed  at  the  hear- 
ing for  want  of  proper  parties,  it  should 
not  be  dismissed  absolutely,  as  that 
might  bar  a  future  suit  against  the 
same  defendants,  in  which  all  other 
necessary  parties  were  brought  before 
the  court.  See  Craig  v.  Barbour,  2 
J.  J.  Marsh.  (Ky.)  220;  Thompson  v. 
Clay,  3  T.  B.  Mon.  (Ky.)  361,  16  Am. 
Dec.  108.  The  proper  course  in  such 
a  case,  if  the  cause  is  not  permitted  to- 
stand  over,  is  to  dismiss  the  bill  with- 
out prejudice  to  the  claim  or  right  of 
the  complainant  in  any  future  litiga- 
tion. If  the  defendant  makes  no  ob- 
jection for  want  of  proper  parties,, 
either  by  plea,  answer,  or  demurrer, 
and  raises  that  objection  for  the  first 
time  at  the  hearing,  the  bill  should  not 
be  dismissed  where  the  defect  can  be 
remedied  by  an  amendment  or  a  sup- 
plemental bill,  provided  the  complain* 
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Dismissal  Without  Prejudice.  —  Where  a  bill  is  dismissed  for  want  of 
proper  parties,  the  dismissal  should  be  "without  prejudice"  to 
the  claim  or  right  of  the  complainant  in  any  future  litigation,*  and 
an  absolute  dismissal  is  erroneous  and  will  be  reversed.* 

(7)  Removal  of  Defect  Pending  Objection.  —  The  appearance^ 


•ant  elects  to  bring  the  proper  parties 
■before  the  court  within  a  reasonable 
time.  Garland  v.  Denny,  3  B.  Mon. 
(Ky.)  125:  Lampton  v.  Usher,  7  B. 
Mon.  (Ky.)  57;  Anderson  v.  Mannon,  7 
B.  Mon.  (Ky.)  217;  Craig  v.  Hewitt, 
7  B.  Mon.  (Ky.)  477;  Green  v.  Poole, 
■5  Bro.  P.  C.  (Toml.  ed.)  504.;  Court  v. 
Jeffery,  i  Sim.  &  S.  105.  I  am  aware 
of  but  one  exception  to  this  rule,  and 
that  is  where  it  is  evident  that  the 
necessary  parties  were  left  out  of  the 
bill  by  the  fraudulent  or  wilful  omis 
sion  of  the  complainant,  or  in  bad 
faith.  See  Stafford  v.  London,  i  P. 
Wms.  428;  Rowland  v.  Garman,  i  J.  J. 
!Marsh.  (Ky.)  76,  19  Am.  Dec.  54."  Van 
Epps  -J.  Van  Deusen,  4  Paige  (N.  Y.) 
75,  25  Am.  Dec.  522.  The  practice 
where  proper  parties  have  been 
omitted,  as  here  outlined,  is  followed 
in  Bard  v.  Poole,  12  N.  Y.  508;  New- 
man V.  Marvin,  12  Hun  (N.  Y.)  242; 
Peck  V.  Mallams,  10  N.  Y.  549;  Shaver 
-v.  Brainard,  29  Barb.  (N.  Y.)  27;  Glea- 
-son  V.  Thayer,  24  Barb.  (N.  Y.) 
^6;  Vanderwerker  v.  Vanderwerker,  7 
Barb.  (N.  Y.)  226;  Kidd  v.  Dennison, 
■6  Barb.  (N.  Y.)  18;  Hutchinson  v. 
Reed,  Hoffm.  Ch.  (N.  Y.)  320;  Miller 
X'.  McCan,  7  Paige  (N.  Y.)  457. 

1.  Kentucky.  —  Caldwell  v.  Hawkins, 
I  Litt.  (Ky.)  212;  Lewis  v.  Forbis,  4  J. 
J.  Marsh.  (Ky.)  189;  Breeding  v.  Fin- 
lev,  6  J.  J.  Marsh.  (Ky.)  371;  Griffing 
Z-.  Huddleson,  6  J.  J.  Marsh.  (Ky.)44.3; 
Pogue  7).  Richardson,  7  J.  J.  Marsh.  (Ky.) 
-240;  Peebles  v.  Estill,  7  T.  J.  Marsh. 
<Ky.)4o8;  Churchill  v.  Triplett,  6  J.  J. 
Marsh.  (Ky.)  517;  Royse  v.  Tarrant,  6 
J.J.  Marsh.  (Ky.)  566;  Steele  v.  Lewis, 
%  T.  B.  Mon.  (Ky.)  48;  Barry  v.  Rog- 
•ers.  2  Bibb  (Ky.)  314;  Thompson  v. 
day,  I  J.  J.  Marsh.  (Ky.)4i7;  Bodley 
■3U.  Ross,  3  A.  K.  Marsh.  (Ky.)  622; 
3Cenny  v.  Collins,  4  Litt.  (Ky.)  289; 
Roberts  v.  Elliott.  3  T.  B.  Mon.  (Ky.) 
395:  Craig  v.  Barbour,  2  J.  J.  Marsh. 
«{Ky.)  220;  Hoofman  v.  Marshall,  i  J. 
J.  Marsh.  (Ky.)  64;  Hoy  v.  M'Murry,  i 
Litt.  (Ky.)  364. 

Michigan.  —  Bengley  v.  Wheeler,  45 
Bitch.  493. 

New  York.  —  Van  Epps  v.  Van  Deu- 
seo,  4  Paige  (N.  Y.)64,  25  Am.  Dec.  516. 


North  Carolina.  —  Caldwell  v.  Black- 
wood, I  Jones  Eq.  (N.  Car.)  277. 

Pennsylvania.  —  Gloninger  v.  Haz, 
ard,  42  Pa.  St.  389. 

Virginia.  —  Stott  v.  Baskerville,  6 
Munf.  (Va.)  20. 

United  States.  —  Kendig  v.  Dean,  97 
U.  S.  423;  Barney  v.  Baltin]ore,  6 
Wall.  (U.  S.)  280;  House  v.  Mullen,  22 
Wall.  (U.  S.)  42;  Young  v.  Gushing, 
30  Fed.  Cas.  No.  18,156,  4  Biss.  (U.  S.) 
456. 

A  Bill  Having  Merits,  but  defective 
solely  for  want  of  proper  parties, 
should  be  dismissed  without  prejudice. 
Eddins  v.  Buck,  23  Ark.  507;  Kirkpat- 
rick  V.  Buford.  21  Ark.  268. 

On  Demurrer  Ore  Tenus  the  dismissal 
should  be  without  prejudice  and  with- 
out costs.  Caldwell  v.  Blackwood,  i 
Jones  Eq.  (N.  Car.)  277,  citing  Story's 
Eq.  PI.,  §  541. 

2.  Barry  v.  Rogers,  2  Bibb  (Ky.)  314; 
Kendig  v.  Dean,  97  U.  S.  426;  Barney 
V.  Baltimore.  6  Wall.  (U.  S.)  280; 
House  V.  Mullen,  22  Wall.  (U.  S.)  42. 

Beversal  of  Absolute  Dismissal  —  Form 
of  Mandate.  —  In  Kendig  v.  Dean,  97 
U.  S.  426,  the  cause  was  reversed  for 
this  reason  and  remanded  with  direc- 
tions to  dismiss  the  bill  without  preju- 
dice. But  in  Thompson  v.  Clay,  i  J. 
J.  Marsh.  (Ky.)  416,  it  was  said  that 
when  a  decree  is  reversed  for  a  defect 
of  parties,  the  court  below  having  dis- 
missed the  bill  "  absolutely  "  instead 
of  "  without  prejudice,"  the  court  and 
parties  should  be  placed  in  the  attitude 
in  which  they  were  prior  to  pronounc- 
ing the  erroneous  decree;  and  the 
court  should  have  the  power  at  its  dis- 
cretion to  give  time  to  the  complainant 
to  cause  the  proper  parties  to  be  made 
or  dismiss  the  bill  without  prejudice. 

Costs.  —  In  Barry  v.  Rogers,  2  Bibb 
(Ky.)  314,  on  revising  a  decree  because 
the  dismissal  should  have  been  with- 
out prejudice  instead  of  a  general  dis- 
missal, each  party  was  directed  to  pay 
his  own  costs. 

3.  Brunswick  v.  Finney,  54  Ga.  317; 
Bosley  v.  Susquehanna  Canal,  3  Bland 
(Md.)63;  Binney*s  Case,  2  Bland  (Md.) 
106. 

Nonjoinder  Is    Harmless  Error  where 
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or  death  *  of  the  omitted  party,  or  settlement  with  him  before 
the  final  hearing,*  removes  and  cures  the  defect  of  his  omission. 

(8)  Defect  Not  Jurisdictional.  —  The  nonjoinder  of  a  necessary- 
party  is  not  a  jurisdictional  defect  as  to  the  parties  before  the 
court ;  it  merely  renders  the  judgment  inoperative  as  to  the  parties 
not  joined.* 

(9)  Remedy  of  Omitted  Party.  —  Where  interested  parties  are 
not  brought  in,  they  may,  on  their  own  petition  or  motion,  be 
made  actual  parties.* 

c.  Misjoinder  —  (i)  How  and  When  Raised — Demurrer,  Plea,  or 
Answer.  —  As  a  general  rule,  a  misjoinder  will  appear  upon  the 
face  of  the  bill,  and  accordingly  should  be  raised  by  demurrer,* 


the  omitted  party  voluntarily  appears. 
Moore  v.  Bruce,  85  Va.  139. 

1.  Harrison  v.  Rowan,  4  Wash.  (U. 
S.)  202,  II  Fed.  Cas.  No.  6,  143,  hold- 
ing that  where  a  lunatic,  who  was  a 
necessary  party,  but  omitted,  dies 
pending  an  objection  for  want  of  par- 
ties, the  omission  is  not  a  fatal  defect 
as  to  the  other  defendants. 

2.  Settlement  with  Omitted  Party.  — 
Booraem  v.  Wells,  19  N.  J.  Eq.  87, 
holding  that  where  the  answer  of  one 
of  several  defendants  objects  to  a  bill 
for  want  of  proper  parties,  and  the 
controversy  as  to  that  defendant  is  set- 
tled before  the  final  hearing,  the  objec- 
tion will  be  disregarded. 

3.  Keyes  v.  Ellensohn,  82  Hun  (N. 
Y.)  13;  Matter  of  Ruppaner,  25  Civ. 
Pro.  Rep.  (N.  Y.  Surrogate  Ct.)  158,  15 
Misc.  Rep.  (N.  Y.)  654;  Harrison 
•V.  Rowan,  ir  Fed.  Cas.  No.  6  143,  4 
Wash.  (U.  S.)  202. 

Collateral  Attack.  —  A  decree  in 
equity  will  bind  those  who  are  parties 
to  it  until  set  aside  or  reversed  in 
a  direct  proceeding,  notwithstanding 
the  fact  that  a  necessary  party 
was  omitted.  Iowa  County  v.  Mineral 
Point  R.  Co.,  24  Wis.  93. 

4.  Where  Interested  Parties  Are  Omit- 
ted, their  remedy,  if  they  have  notice  of 
the  suit,  is  by  motion  or  petition  to 
be  made  parties  defendant  thereto,  and 
not  by  an  independent  suit  to  set  aside 
the  decree  in  their  case.  Neale  v.  Utz, 
75  Va.  480.  See  also  infra,  V.  8. 
Bringing  in  New  Parties.  And  see  arti- 
cle Petitions. 

Protection  Accorded  by  Court.  —  It 
■seems  that  where  persons  not  within 
the  jurisdiction  are  named  as  parties, 
the  court  may,  before  a  hearing  on  the 
merits,  require  satisfactory  evidence 
that  such  parties  have  actual  knowl- 
-edge  of  the  pendency  of  the  bill  against 


them,  and  that  they  can,  if  they  see 
fit,  appear  and  answer.  Lawrence  v. 
Rokes,  53  Me.  no. 

5.  Alabama.  —  Moore  v.  Armstrong, 
9  Port.  (Ala.)  697 ;  Norwood  v.  Mem- 
phis, etc.,  R.  Co.,  72  Ala.  563;  Toul- 
min  V.  Hamilton,  7  Ala.  362;  Ware  v. 
Curry,  67  Ala.  274;  Marsh  v.  Richard- 
son, 49  Ala.  430;  Lehman  v.  Greenhut, 
88  Ala.  478. 

Arkansas.  — Christian  v.  Crocker,  25 
Ark.  327;  Gartland  v.  Nunn,  11  Ark, 
721. 

California.  —  De  Peralta  v.  Simon, 
5  Cal.  313. 

Florida.  —  Southern  L.  Ins.,  etc.. 
Co.  V.  Lanier,  5  Fla.  no. 

Georgia.  —  Hollingsworth  v.  North 
American  Deposit  Co.,  97  Ga.  391. 

Illinois.  —  Stookey  v.  Carter,  92  111. 
129;  Latham  v.  McGinnis,  29  111.  App. 
152. 

Maryland.  —  EIHcottr'.  Ellicott.  2  Md. 
Ch.  468;  White  v.  White,  5  Gill  (Md.) 
359;  Hamilton  v.  Whitridge,  11  Md. 
128;  Broadbent  v.  State,  7  Md.  416. 

Massachusetts.  —  Keith  v.  Keith.  143 
Mass.  262. 

Michigan.  —  Bigelow  v.  Sanford,  98 
Mich.  657 ;  Woodruff  v.  Young,  43  Mich. 
548;  Suydam  v.  Dequindre,  Harr. 
(Mich.)  347;  Barstow  v.  Smith,  Walk. 
(Mich.)  394. 

Mississippi.  —  Hopson  v.  Harrell,  56 
Miss.  202;  Mitchener  v.  Robins,  73 
Miss.  383;  Harding  v.  Cobb.  47  Miss. 
599;  Roberts  v.  Starke,  47  Miss.  257; 
Watson  V.  Byrd,  53  Miss.  480. 

Missouri.  —  Boland  v.  Ross,  120  Mo. 
208. 

New  Jersey.  —  Hendrickson  v.  Wal- 
lace. 31  N.  J.  Eq.  604;  Green  v.  Rich- 
ards, 23  N.  J.  Eq.  32;  Hinchman  v. 
Paterson  Horse  R.  Co.,  17  N.  J.  Eq. 
75;  Veghte  V.  Raritan  Water  Power 
Co.,  19  N.  J.  Eq.  142;  Johnson  v.  Vail, 
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but  where  a  misjoinder  exists  and  is  not  apparent  upon  the  face 
of  the  bill  it  may  and  should  be  raised  by  plea  or  answer.* 

Waiver  by  Failure  to  Object  in  Limine.  —  Where  the  objection  is  not 
taken  in  limine  by  plea,  answer,  or  demurrer,  the  court,  consider- 
ing the  mischief  as  already  incurred,*  and  the  objection  being 
merely  technical  and  formal,  will  not,  except  in  special  cases, 
allow  it  to  prevail  at  the  hearing,  but  w^ill  deem  it  to  be  waived.' 


14  N.  J.  Eq.  423;  Morris,  etc.,  R.  Co. 
V.  Prudden,  20  N.  J.  Eq.  530;  Davidson 
z.  Isham,  9  N.  J.  Eq.  186;  Monmouth 
County  Mut.  F.  Ins.  Co.  v.  Hutchin- 
son, 21  N.  J.  Eq.  107;  Freeman  v.  Sco- 
field,  16  N.  J.  Eq.  28;  Emans  v.  Emans, 
13  N.  J.  Eq.  205;  Rutherford  v.  Alyea, 
53  N.  J.  Eq.  580;  Randolph  v.  Daly,  16 
N.  J.  Eq.  313. 

JVew  York. — Talmage  v.  Pell,  9 
Paige  (N.  Y.)  410;  Watertown  v. 
Cowen,  4  Paige  (N.  Y.)  510;  Harder  z'. 
Harder,  2  Sandf.  Ch.  (N.  Y.)  17;  Whit- 
beck  V.  Edgar,  2  Barb.  Ch.  (N.  Y.)  106; 
Crosby  v.  Berger,  4  Edw.  Ch.  {\.  Y.) 
210;  Boughton  V.  Orleans  Bank,  2 
Barb.  Ch.  (N.  Y.)458;  Muir  v.  Leake, 
etc..  Orphan  House.  3  Barb.  Ch.  (N. 
Y.)  477;  Clarkson  v.  De  Peyster,  3 
Paige  (N.  Y.)  336;  Morse  v.  Hovey.  9 
Paige  (N.  Y.)  197. 

North  Carolina.  —  Alexander  v.  Tay- 
lor, Phil.  Eq.  (N.  Car.)  36. 

Ohio.  —  Burrows  v.  Taylor,  Wright 
(Ohio)  600. 

Rhode  Island.  —  Sayles  v.  Tibbitts,  5 
R.  I.  79;  Dennis  -j.  Perry.  12  R.  I.  540. 

Vermont.  —  Eureka  Marble  Co.  v. 
Windsor  Mfg.  Co.,  47  Vt.  430. 

Virginia.  —  Meek  v.  Spracher,  87 
Va.  162;  Vaiden  v.  Stubblefield,  28 
Gratt.  (Va.)  153;  Abernathy  v.  Phillips, 
82  Va.  769. 

West  Virginia.  —  Tavenner  v.  Bar- 
rett, 21  W.  Va.  656;  Davis  v.  Henry,  4 
W.  Va.  571;  Currence  v.  Daniels,  5  W. 
Va.  418. 

Wisconsin.  —  Putnam  v.  Sweet,  i 
Chand.  (Wis.)  286. 

United  States.  — Story  v.  Livingston, 
13  Pet.  (U.  S.)  359;  Fischer  v.  O'Shaugh- 
nessey,  6  Fed.  Rep.  92:  Walker  v. 
Powers,  104  U.  S.  245;  House  v.  Mul- 
len, 22  Wall.  (U.  S.)  43;  Hodge  v. 
North  Missouri  R.  Co.,  i  Dill.  (U.  S.) 
104;  Summerlin  v.  Fronteriza  Silver 
Min.,  etc.,  Co.,  41  Fed.  Rep.  249;  Bar 
ney  v.  Latham,  103  U.  S.  214;  Walker 
V.  Powers,  104  U.  S.  245;  Brown  v. 
Duluth,  etc.,  R.  Co..  53  Fed.  Rep.  894; 
Heath  v.  Erie  R.  Co.,  11  Fed.  Cas.  No. 
6,306,  8  Blatchf.  (U.  S.)  347. 


England. — Spaulding  v.  McGovern, 

10  Nat.  Bank  Reg.  188. 

A  General  Demurrer  Will  Not  Lie 
where  the  demurring  party  is  a  proper 
party,  although  no  relief  can  be  had 
against  him.  Dorsheimer  v.  Rorback, 
23  N.  J.  Eq.  46,  25  N.  J.  Eq.  516; 
Miller  v.  Jamison  24  N.  J.  Eq.  41,  26 
N.  J.  Eq.  404;  Meek  i;.  Spracher,  87 
Va.  162;  Probate  Ct.  v.  May,  52  Vt. 
182. 

A  Bill  Is  Not  Bad  for  Multifariousness 
on  the  ground  of  misjoinder  of  several 
complainants,  where  either  of  them 
would  not  be  entitled  to  proceed  sepa- 
rately for  relief  without  making  the 
others  defendants.  Hicks  v.  Camp- 
bell, 19  N.  J.  Eq.  183. 

1.  Harding  v.  Cobb,  47  Miss.  599; 
Watertown  v.  Cowen,  4  Paige  (N.  Y.) 
510;  Harder  v.  Harder,  2  Sandf.  Ch. 
(N.  Y.)  17;  Brundige  v.  Rutherford.  57 
Tex.  22;  Vaiden  v.  Stubblefield,  28 
Gratt.  (Va.)  153;  Story  v.  Livingston, 
13  Pet.  (U.  S.)  359;  House  v.  Mullen, 
22  Wall.  (U.  S.)  43;  Makepeace  v. 
Haythorne,  4  Russ.  244. 

Plea  in  Abatement  for  misjoinder  was 
sustained  in  Brundige  v.  Rutherford, 
57  Tex.  22. 

2.  Southern  L.  Ins.,  etc.,  Co.  v. 
Lanier,  5  Fla.  no,  58  Am.  Dec. 
451. 

3.  Alabama.  —  Lehman  v.  Greenhut, 
88  Ala.  478. 

Florida.  —  Southern  L.  Ins.,  etc..  Co. 
V.  Lanier,  5  Fla.  no,  58  Am.  Dec.  448. 

Illinois.  —  Latham  v.  McGinnis,  29 
111.  App.   152. 

Maryland.  —  Hamilton  v.  Whitridge, 

11  Md.  128. 

New  Jersey.  —  Hendrickson  v.  Wal- 
lace. 31  N.  J.  Eq.  604;  Lyman  v.  Place, 
26  N.  J.  Eq.  30;  Freeman  v.  Scofield, 
16  N.  J.  Eq.  28;  Veghte  v.  Raritan 
Water  Power  Co.,  19  N.  J.  Eq.  142. 

New  York.  —  Watertown  v.  Cowen, 
4  Paige  (N.  Y.)5io;  Harder  v.  Harder, 
2  Sandf.  Ch.  (N.  Y.)  17;  Talmage  v. 
Pell,  9  Paige  (N.  Y.)  410. 

Rhode  Island.  — Sayles  v.  Tibbitts,  5. 
R.  I.  79- 
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The  Court  of  Its  Own  Motion  may,  however,  raise  the  objection 
although  the  parties  themselves  do  not,*  but  it  will  not  do  so 
unless  it  deems  such  a  course  necessary  or  proper  to  assist  in  the 
due  administration  of  justice.* 

Motion  to  Strike  Out.  —  The  name  of  a  defendant  cannot  be  stricken 
out  of  a  bill  on  motion  of  a  codefendant  without  his  consent  or 
notice  of  application.' 


Virginia.  —  Vaiden  v.  Stubblefield, 
28  Gratt.  (Va.)  153. 

United  States.  —  Bowman  v.  Wathen, 
2  McLean  (U.  S.)  376;  Bunnel  v.  Stod- 
dard, 4  Fed.  Cas.  No.  2,135;  Story  v. 
Livingston,  13  Pet.  (U.  S.)  359;  Oliver 
V.  Piatt,  3  How.  (U.  S.)4ix;  Barney  v. 
Latham,  103  U.  S.  215;  Shields  v. 
Thomas.  18  How.  (U.  S.)  253;  Fitch 
V.  Creighton,  24  How.  (U.  S.)  159; 
Fisher  v.  Rutherford,  i  Bald*v.  (U.  S.) 
188;  Bunce  v.  Gallagher,  5  Blatchf.  (U. 
S.)48i. 

Objection  at  Hearing  Not  Favored.  — 
"  Misjoinder  of  plaintiffs  is  an  objec- 
tion never  treated  with  favor  at  the 
final  hearing.  As  a  general  rule,  a 
defendant  must  avail  himself  of  it  by 
demurrer,  or  lose  it  forever.  If  he 
attempts  to  answer  the  complainant's 
case  by  answering  on  the  merits,  the 
objection  will  be  considered  waived  so 
far  as  he  is  concerned,  and  the  court 
will  proceed  to  make  a  decree  regard- 
less of  it,  if  it  can  do  justice  to  all  par- 
ties. But  if  the  effect  of  the  mis- 
joinder is  such  as  to  embarrass  the 
court  and  prevent  it  from  giving  ap- 
propriate relief  and  doing  justice  to  all 
the  parties,  it  may,  of  its  own  motion, 
dismiss  the  bill."  Hendrickson  v. 
Wallace,  31  N.  J.  Eq.  604  [citing  Veghte 
V.  Raritan  Water  Power  Co.,  ig  N.  J. 
Eq.  144;  Green  v.  Richards,  23  N.  J. 
Eq.  32;  Annin  v.  Annin,  24  N.  J.  Eq. 
188;  Lyman  v.  Place,  26  N.  J.  Eq.  31; 
Lambert  v.  Hutchinson,  i  Beav.  286; 
Story's  Eq.  PL.  §§  237,  283]. 

Where  a  bill  might  have  been  de- 
murred to  for  a  misjoinder,  the  error 
is  not  .such  that  the  court  will  refuse 
relief  on  this  technical  objection,  after 
the  defendant  has  allowed  the  cause  to 
proceed  to  hearing.  Green  v.  Rich- 
ards, 23  N.  J.  Eq.  32. 

If  a  decree  can  be  rendered  without 
prejudice  to  the  rights  of  the  parties, 
an  objection  at  the  hearing  will  be  dis- 
regarded. Vaiden  v.  Stubblefield,  28 
Gratt.  (Va.)i53. 

The  objection  cannot  be  taken  as  a 
mauer  of  right  except  by    demurrer, 


plea,  or  answer.  Oliver  v.  Piatt,  3 
How.  (U,  S.)  333;  Barney  v.  Latham, 
103  U.  S.  215. 

Objection  made  at  the  hearing  comes 
too  late  and  will  not  be  considered  on 
appeal.  Lehman  v.  Greenhut,  88  Ala. 
478. 

An  Answer  on  the  Merits  waives  the 
objection.  Latham  v.  McGinnis.  29 
111.  App.  152;  Hendrickson  v.  Wallace, 
31  N.  J.  Eq.  604. 

Failure  to  Call  Attention  to  Objection  by 
Answer.  —  Where  the  objection  is  raised 
by  answer  instead  of  by  demurrer,  and 
is  not  called  to  the  court's  attention  un- 
til the  hearing,  it  may  be  disregarded. 
Bunnel   v.  Stoddard,  4  Fed.  Cas.  No. 

2,135- 

1.  Rutherford  v.  Alyea,  53  N.  J.  Eq. 
580;  Hendrickson  v.  Wallace.  31  N.  J. 
Eq.  606;  Wells  7/.  Sewell's  Point  Guano 
Co.,  89  Va.  708;  Dunn  v.  Dunn,  26 
Gratt.  (Va.)  291;  Barney  ».  Latham, 
103  U.  S.  215;  Shields  v.  Thomas,  18 
How.  (U.  S.)  253;  Fitch  v.  Creighton, 
24  How.  (U.  S.)  159;  Oliver  v.  Piatt,  3 
How.  (U.  S.)4ii. 

The  Court  Sua  Sponte  may  dismiss  a 
bill  for  multifariousness  as  to  defend- 
ants, even  after  overruling  a  demurrer 
to  the  bill.  Wells  v.  Sewell's  Point 
Guano  Co.,  89  Va.  708;  Dunn  v.  Dunn, 
26  Gratt.  (Va.)  291. 

2.  Barney  v.  Latham,  103  U.  S.  215; 
Oliver  v.  Piatt,  3  How.  (U.  S.)  333; 
Shields  v.  Thomas,  i8  How.  (U.  S.) 
253;  Fitch  V.  Creighton,  24  How.  (U. 
S.)  159. 

When  Court  Will  Dismiss  Sua  Sponte.  — 
"  The  court  will  dismiss  on  its  own 
motion  usually  when  it  appears  that 
the  separate  interests  of  the  coplaintiffs 
are  of  such  a  nature  that  they  are 
likely,  in  the  future  progress  of  the 
cause,  to  come  into  conflict,  and  thus 
transform  the  suit  into  a  fight  between 
the  plaintiffs."  Hendrickson  v.  Wal- 
lace, 31  N.  J.  Eq.  604,  citing  Jacob  v. 
Lucas,  I  Beav.  436;  Griffith  v.  Vanhey- 
thuysan,  15  Jur.  421. 

3.  Livingston  v.  Gibbons,  4  Johns. 
Ch.  (N.  Y.)  94. 
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(2)  Sufficiency  of  Demurrer.  —  The  joinder  of  a  person  without 
interest  or  title  to  reHef  as  a  co-complainant  with  interested  parties 
is  a  misjoinder  which  may  be  raised  by  a  general  demurrer  for  want 
of  equity,*  and  the  demurrer  may  properly  extend  to  the  whole 
bill.*  So  where  it  does  not  appear  from  the  bill  that  one 
codefendant  has  ever  had  an  interest,  advantage  of  such  want  of 
interest  may  be  taken  on  a  general  demurrer.* 

Where  Several  Defendants  Join  in  a  Demurrer  it  may  be  sustained  as  to 
one  and  overruled  as  to  another.* 

(3)  Who  May  Object.  —  For  a  Misjoinder  of  Defendants,  as  a  general 
rule,  only  those  defendants  who  are  improperly  joined  can 
object,*  the  objection  being  regarded  as  a  mere  personal  privi- 


1.  General  Demurrer  for  Want  of  Equity. 
—  Tucker  v.  Holley,  20  Ala.  426; 
Bridget  7/.  Thrasher,  22  Fla.  389;  Dias 
V.  Bouchaud,  10  Paige  (N.  Y.)  445; 
Clarkson  v.  De  Peyster,  3  Paige  (N. 
Y.)  336;  Hubbard  v.  Manhattan  Trust 
Co.,  87  Fed.  Rep.  51;  Hodge  v.  North 
Missouri  R.  Co.,  i  Dill.  (U.  S.)  104; 
King  of  Spain  v.  Machado,  4  Russ.  225 ; 
Cuff  jy.  Platell,  4RUSS.  242;  Makepeace 
V.  Haythorne,  4  Russ.  244. 

Contra.  —  In  Jackson  v.  Glos,  144  111. 
21,  it  was  held  that  a  general  demurrer 
for  want  of  equity  was  insufficient  to 
raise  the  objection  that  persons  having 
no  interest  in  the  litigation  and  per- 
sons shown  by  the  bill  to  have  been 
dead  before  it  was  filed  were  made 
parties  defendant;  that  such  defects 
should  have  been  alleged  as  the  ground 
of  demurrer,  and  did  not  affect  the 
equity  of  the  bill  as  between  the  com- 
plainant and  the  other  defendants. 

2.  Demurrer  to  Whole  Bill.  —  Bridger 
V.  Thrasher,  22  Fla.  389;  Barstow  v. 
Smith,  Walk.  (Mich.)  394;  Clarkson  v. 
De  Peyster,  3  Paige  (N.  Y.)  336;  Taven 
ner  v.  Barrett,  21  W.  Va.  656;  Heath  v. 
Erie  R.  Co.,  11  Fed.  Cas.  No.  6.306,  8 
Blatchf.  (U.  S.)  347;  Brown  v.  Duluth, 
etc.,  R.  Co.,  53  Fed.  Rep.  894;  King  of 
Spain  V.  Machado,  4  Russ.  225. 

3.  Crane  v.  Deming,  7  Conn.  387, 
holding,  however,  that  where  it  ap- 
peared from  a  bill  in  chancery  that  a 
party  defendant  had  an  interest  in  the 
subject-matter,  and  it  did  not  appear 
clearly  from  the  bill  that  he  had  parted 
with  all  interest,  a  general  demurrer  to 
the  bill  was  not  sustainable. 

4.  Crane  7/.  Deming,  7  Conn.  387, 
holding  that  if  a  bill  against  husband 
and  wife  shows  an  interest  in  the  hus- 
band, but  none  in  the  wife,  and  both 
join  in  a  general  demurrer,  it  will  be 
sustained  as  to  her.     See  also  Barstow 


V.  Smith,  Walk.  (IMich.)  394;  Bidwell 
V.  Whitaker,  i  Mich.  469;  Leoni  v. 
Taylor,  20  Mich.  148. 

8.  Alabama.  —  Toulmin  v.  Hamilton, 
7  Ala.  362;  Moore  v.  Armstrong,  9 
Port.  (Ala.)  697;  Cartwright  v.  Bam- 
berger, 90  Ala.  405;  Horton  v.  Sledge, 
29  Ala.  478;  Ware  v.  Curry,  67  Ala. 
274;  Robison  v.  Robison,  44  Ala.  227; 
Leggett  V.  Bennett,  48  Ala.  380;  Nor- 
wood V,  Memphis,  etc.,  R.  Co.,  72  Ala. 
563;  Erwin  v.  Ferguson,  5  Ala.  158; 
Hunley  v.  Hunley,  15  Ala.  91;  Teal  v. 
Chancellor,  (Ala.  1898)  23  So.  Rep. 
651. 

Arkansas.  —  Gartland  v.  Nunn,  11 
Ark.  721;  Christian  !<.  Crocker,  25  Ark. 

327- 

Connecticut.  —  Crane  v.  Deming,  7 
Conn.  387. 

Maine.  —  Baker  z\  Atkins,  62  Me. 
205. 

Michigan.  —  Bigelow  v.  Sanford,  98 
Mich.  657;  Walker  v.  Casgrain,  loi 
Mich.  604;  Torrent  v.  Hamilton, 
95  Mich.  159. 

Mississippi.  —  Hopson  z\  Harrell,  56 
Miss.  202;  Garner  v.  Lyles,  35  Miss. 
176;  Mitchenerz/.  Robins,  73  Miss.  383. 

New  Jersey.  —  Spaulding  v.  McGov- 
ern,  10  Nat.  Bank.  Reg.  188;  Miller  v. 
Jamison,  24  N.  J.  Eq.  41;  Olds  v. 
Regan,  (N.  J.  1895)  32  Atl.  Rep.  827. 

New  York.  —  Cherry  v.  Monro,  2 
Barb.  Ch.  (N.  Y.)6i8;  Butts  z/.  Genung, 
5  Paige  (N,  Y.)  256;  Crosby  v.  Berger. 
4  Edw.  Ch.  (N.  Y.)  210;  Whitbeck  v. 
Edgar.  2  Barb.  Ch.  (N.  Y.)  106. 

North  Carolina.  —  Alexander  v.  Tay- 
lor, Phil.  Eq.  (N.  Car.)  36. 

Rhode  Island.  —  Sayles  v.  Tibbitts,  5 
R.  I.  79- 

Tennessee.  —  Mason  v.  Tinsley,  I 
Tenn.  Ch.  154. 

West  Virginia.  —  Davis  v.  Henry,  4 
W.  Va.  571. 
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lege,^  but  sustaining  a  demurrer  for  such  misjoinder  interposed 
by  other  defendants  is  harmless  error,*  Where,  however,  the 
complainant  has  some  ground  of  relief  against  each  defendant 
and  the  claims  are  such  as  to  make  the  bill  multifarious,  one 
defendant  may  demur  for  an  improper  joinder  of  the  other.* 

For  a  Misjoinder  of  Complainants  any  one  of  several  codefendants  may 
demur.* 

(4)  Dismissal.  —  A  Misjoinder  of  Complainants  is  generally  regarded  as 
fatal  unless  waived  cr  amended,  and  when  raised  requires  a  dis- 
missal of  the  bill;  *  but  such  dismissal  should  be  "without  preju- 
dice," as  otherwise  it  could  be  pleaded  in  bar  of  a  new  suit  on  the 
merits.® 


United  States.  —  Atwill  v.  Ferrett,  2 
Fed.  Cas.  No.  640,  aBlatchf.  (U.  S.)  39. 

1,  Objection  a  Personal  Privilege.  — 
Toulmin  v.  Hamilton.  7  Ala.  362; 
Moore  v.  Armstrong,  g  Port.  (Ala.)  697; 
Christian  v.  Crocker,  25  Ark.  327;  Gart- 
land  z.  Nunn,  11  Ark.  721. 

2.  Harmless  Error.  —  Norwood  v. 
Memphis,  etc.,  R.  Co.,  72  Ala.  563. 

8.  Cherry  v.  Monro,  2  Barb.  Ch.  (N. 
Y.)  618.  Compare  Butts  v.  Genung,  5 
Paige  (N.  Y.)  254.  See  also  generally 
the  article  Multifariousness  and  Mis- 
joinder (in  Equity),  vol.  14,  p.  194. 

Joinder  of  Joint  and  Several  Claims.  — 
If  a  joint  claim  against  two  defendants 
be  improperly  joined  with  a  separate 
claim  against  one  of  them,  both  or 
either  of  them  may  demur  for  multifa- 
riousness; and  if  allowed,  the  bill  will 
be  dismissed  as  to  the  party  who  de- 
murs. Bovd  V.  Hoyt,  5  Paige  (N.  Y.) 
65;  Swift  V.  Eckford,  6  Paige  (N.  Y.) 
22;  Carroll  v.  Roosevelt,  4  Edw,  Ch. 
(N.  Y.)  211;  Emans  v.  Emans,  13  N.  J. 
Eq.  205. 

4.  Christian  v.  Crocker,  25  Ark.  327. 

6.  Moore  v.  Moore,  17  Ala.  631; 
Dunklin  v.  Wilson,  64  Ala.  162;  Jones 
V.  Reese,  65  Ala.  134;  Taylor  z/.  Robin- 
son, 69  Ala.  269;  Bowie  v.  Minter,  2 
Ala.  406;  Hudson  v.  Atchison  County, 
12  Kan.  140;  Clason  v.  Lawrence,  3 
Edw.  Ch.  (N.  Y.)  48;  Cammeyer  v. 
United  German  Lutheran  Churches.  2 
Sandf.  Ch.  (N.  Y.)  186;  Abernathy 
V.  Phillips,  82  Va.  769. 

Contra.  —  The  joinder  of  an  improper 
plaintiff  having  no  interest  in  the  suit 
will  not  affect  the  right  of  the  real  party 
in  interest  and  is  no  ground  for  dis- 
missing the  bill.  Beckwith  v.  Seborn, 
31  W.  Va.  i;  Brown  v.  Lawton,  87  Me. 
83,  wherein  the  court  said:  "It  is  ob- 
jected that  the  mortgagor  is  improperly 
made  a  plaintifif.     Suppose  he  is.    The 


other  plaintiff  may  well  prosecute 
the  suit  and  have  redemption  allowed 
him.  The  improper  or  unnecessary 
joinder  of  a  party  plaintiff  will  not  de- 
feat a  suit  in  equity.  The  bill  may  be 
dismissed  as  to  him.  Too  few  plain- 
tiffs may  be  fatal  to  an  equity  cause, 
never  too  many.  All  persons  in- 
terested must  be  parties,  either  plain- 
tiffs or  defendants,  and  if,  from 
over-caution,  too  many  be  joined,  the 
mistake  is  harmless  and  may  be  cor- 
rected on  final  decree,  as  the  judgment 
may  be  several  and  so  framed  as  to 
work  full  and  substantial  justice. 
These  remarks  are  elementary  and 
need  no  citation  of  authorities." 

Where  the  Difficulty  Can  Be  Bemedied 
or  the  Belief  Songht  Can  Be  Given  with- 
out impairing  or  jeoparding  the  in- 
terests of  any  one,  neither  nonjoinder 
nor  misjoinder  is  a  ground  of  dismissal 
in  equity.  Buncew.  Gallagher,  4  Fed. 
Cas.  No.  2,133,  5  Blatchf.  (U.  S.)  481. 

The  chancellor  will  not  dismiss  a  bill 
for  misjoinder  of  complainants  unless 
their  interests  are  so  diverse  that  he 
cannot  with  propriety  include  them  in 
one  dfecree.  Michan  v.  Wyatt,  21  Ala. 
813. 

After  Consenting  to  a  Decree  against 
him  for  an  injunction  and  an  account- 
ing a  defendant  cannot  object  to  a  mis- 
joinder of  one  of  the  complainants. 
Livingston  v.  Woodworlh,  15  How.  (U. 
S.)  546. 

6.  Dismissal  Shoold  Be  "  Without  Preja- 
dice."  —  House  v.  Mullen,  22  Wall.  ((J. 
S.)  43,  in  which  case  the  lower  court 
had  dismissed  the  bill  generally,  and 
upon  appeal  such  decree  of  dismissal 
was  reversed  and  the  cause  was  re- 
manded with  directions  to  allow  the 
complainant  a  reasonable  time  to 
amend,  and  in  default  of  amendment 
to  dismiss  "  without  prejudice." 
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A  Misjoinder  of  Defendants  is  ground  for  dismissal  only  as  to  the 
defendant  improperly  joined.* 

(5)  Amendment.  —  Misjoinder    may   generally    be    cured    by 
amendment,*  and  the  name  of  one  improperly  made  a  party  may 
be  stricken  out  even  in  the  Supreme  Court.^ 

8.  Bringing  In  New  Parties.  —  Where  the  ends  of  justice  require 
it  a  court  of  equity  will  allow  one  who  was  not  a  party  to  the  bill 
originally  to  become  so  at  his  own  instance,  or  may  permit  him 
to  be  brought  in  at  the  instance  of  the  parties  already  before  the 
court."*  It  seems,  however,  that  in  the  absence  of  statute  a  com- 
plainant cannot  be  compelled  to  add  new  parties  to  his  bill  if  he 
is  willing  to  take  the  responsibility  of  their  not  being  made 
parties.*  New  parties  cannot  be  brought  in  on  appeal,®  nor  will 
the  decree  be  reversed  for  the  purpose  of  enabling  the  complain- 
ant to  make  a  new  case  by  adding  new  parties.''  The  mere  filing 
of  a  petition  to  be  allowed  to  come  in  does  not  make  one  a  party 
in  the  absence  of  an  order  to  that  effect,**  but  the  necessity  for 


1.  Bugbee  v.  Sargent,  23  Me.  269; 
Boyd  V.  Hoyt,  5  Paige  (N.  Y.)65;  Swift 
V.  Eckford,  6  Paige  (N.  Y.)  22. 

In  Binney's  Case,  2  Bland  (Md.)  gg, 
it  was  held  that  where  a  person  who 
has  no  interest  in  the  matter  has  been 
improperly  associated  with  others  as 
defendant,  the  bill  may  be  dismissed 
as  to  him  with  costs  without  prejudice 
to  the  case  as  regards  all  others. 

The  Entire  Bill  Was  Dismissed  for  Mal- 
ti&rioasness  and  misjoinder  of  defend- 
ants in  Wells  v.  Sewell's  Point  Guano 
Co.,  89  Va.  708,  follo'jjing  Washington 
City  Sav.  Bank  v.  Thornton,  83  Va.  157. 

2.  Hanks  v.  North,  58  Iowa  396; 
White  V.  White,  4  Md.  Ch.  418;  John- 
son V.  Vail,  14  N.J.  Eq.  423;  Fleischman 
V.  Young,  9  N.  J.  Eq.  620;  Aber- 
nathy  v.  Phillips,  82  Va.  769;  Hub- 
bard V.  Manhattan  Trust  Co.,  87  Fed. 
Rep.  51;  House  v.  Mullen,  22  Wall. 
(U.  S.)  42;  Heath  v.  Erie  R.  Co.,  8 
Blatchf.  (U.  S.)  347.  See  generally 
article  Amendments,  vol.  i,  p.  458. 

3.  Edmunds's  Appeal,  68  Pa.  St.  24. 
See  also  Lillard  v.  Mitchell,  (Tenn. 
1896)  37  S.  W.  Rep.  702. 

4.  Moyle  v.  Landers,  83  Cal.  579; 
Phillips  V.  Wesson,  16  Ga.  137;  Carter 
V.  Mills,  30  Mo.  432;  Ex  p.  Whaley,  8 
S.  Car.  344;  Bronson  z/.  La  Crosse,  etc., 
R.  Co.,  2  Wall.  (U.  S.)  283;  Scou  v. 
Mansfield,  etc.,  R.  Co.,  2  Flipp.  (U. 
S.)  15. 

6.  Smith  V.  Evans,  3  A.  K.  Marsh. 
(Ky.)  217;  Stretch  v.  Stretch,  2  Tenn. 
Ch.  140;  Searles  v.  Jacksonville,  etc., 
R.  Co.,  21  Fed.  Cas.  No.  12,586,  2 
Woods  (U.  S.)  O21. 


A  Motion  to  Be  Admitted  as  a  Defendant 

to  a  suit  is  irregular;  but  where  it  ap- 
pears that  the  applicant  is  interested 
in  the  subject  of  an  injunction,  it  will 
be  ordered  to  be  dissolved  unless  the 
plaintiff  make  him  a  defendant.  Har- 
rison V.  Morton,  4  Hen.  &  M.  (Va.)  4S3. 

Purchasers  Pendente  Lite  cannot  be 
made  parties  without  the  complainant's 
consent;  in  the  absence  of  such  consent 
their  remedy  is  by  an  original  bill  in 
the  nature  of  a  supplemental  bill  or 
cross-bill.  Steele  v.  Taylor,  i  Minn. 
274.  See  also  generally  the  articles. 
Cross-bills,  vol.  5,  p.  624;  Supple- 
mental Pleadings. 

Waiver  of  Objections.  —  Where  a  com- 
plainant acquiesces  in  an  order  requir- 
ing him  to  bring  in  a  new  party  as  a 
defendant  and  amends  his  bill,  he  can- 
not on  appeal  urge  the  making  of  such 
order  as  a  ground  for  reversal.  Branch 
Bank  v.  Taylor,  10  Ala.  67. 

Application  under  Statute.  —  A  persoa 
who  applies  to  be  made  a  defendant  to 
a  suit  in  equity  for  the  recovery  of 
property  under  Code  Tenn.,  §  2799, 
must  show  an  interest  in  the  properly 
sued  for.  Stretch  v.  Stretch,  2  Tenn. 
Ch.  140;  Speak  v.  Ransom,  2  Tenn. 
Ch.  210.  One  making  such  application 
under  the  statute  must  in  his  petition 
present  a  case  of  substantial  equity. 
Davis  V.  Sullivan,  33  N.  J.  Eq.  569. 

6.  New  Jersey  Franklinite  Co.  v. 
Ames,  12  N.  J.  Eq.  507.  Compare  Ex  p. 
Whaley,  8  S.  Car.  344. 

7.  Jameson  v.  Deshields,  3  Grait. 
(Va.)  5. 

8.  Piedmont,    etc.,    L.    Ins.    Co.    v. 
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such  an  order  may  be  waived  by  failure  to  object  to  proceedings 
without  it,  or  by  acquiescence  in  such  proceedings.*  After  new 
parties  are  made  the  bill  should  be  amended.*  This  whole  sub- 
ject of  bringing  in  new  parties  is  treated  more  in  detail  in  other 
articles  of  this  work.* 

9.  Eules  in  Federal  Courts  —  a.  In  General.  —  The  equity 
practice  in  federal  courts  is  practically  the  same  as  existed  in 
England  when  the  system  was  at  the  height  of  its  perfection,* 
except  as  modified  by  the  acts  of  Congress  and  the  equity  rules 
prescribed  by  the  Supreme  Court  in  pursuance  thereof.'    Accord- 


Maury,   75   Va.  508;  Doyle's  Petition, 

14  R.  I.  55- 

Sufficiency  of  Order  to  Hake  One  a 
Party.  —  An  order  that  the  cause  stand 
over  with  liberty  to  the  complainant  to 
amend  his  bill  by  adding  the  proper 
parties  if  he  should  be  so  advised  does 
not  make  the  persons  referred  to  par- 
ties. Bigelow  V.  Stringfellow,  25  Fla. 
366. 

1.  Piedmont,  etc.,  L.  Ins.  Co.  v. 
Maury,  75  Va.  508;  Myers  v.  Fenn,  5 
Wall.  (U.  S.)  205. 

2.  Andrews  v.  Solomon,  Pet.  (C.  C.) 
356,  holding  that  where  the  original 
bill  contains  no  allegations  against  par- 
ties who  were  afterwards  permitted  by 
the  court  on  motion  of  the  complainant 
to  be  made  defendants,  and  have  an- 
swered the  bill,  but  no  amended  bill  is 
filed,  the  bill  must  be  dismissed  as  to 
them.  But  compare  McGregor  v.  Mc- 
Gregor, 21  Iowa  441,  wherein  it  was 
held  that  an  order  of  court  and  service 
of  notice  making  a  person  a  party  de- 
fendant to  an  equity  action  are  as 
effective  as  if  there  had  been  an  amend- 
ment of  the  petition  making  such  per- 
son a  party  and  repeating  its  averments 
as  against  such  persons. 

3.  See  articles  Amendments,  vol.  i, 
p.  458;  Cross-bills,  vol.  5,  p.  624;  In- 
terpleader, vol.  II,  p.  444;  Interven- 
tion, vol.  II,  p.  494;  Petitions;  Sup- 
plemental Pleadings. 

4.  U.  S.  Equity  Rules,  Rule  90;  Lewis 
"v.  Shainwald,  7  Sawy.  (U.  S.)  403.  See 
also  generally  article  United  States 
Courts. 

5.  United  States  Equity  Bules  —  Rule 
20.  Desi,^tiiiting  Parties  in  Inlroductory 
Part.  —  "  Every  bill,  in  the  introduc- 
tory part  thereof,  shall  contain  the 
names,  places  of  abode,  and  citizenship 
of  all  the  parties,  plaintiffs  and  defend- 
ants, by  and  against  whom  the  bill  is 
brought.  The  form,  in  substance, 
■shall  be  as  follows:  '  To  the  judges  of 
the  Circuit  Court  of  the  United  States 


for  the  district  of :  A   B,  ol , 

and  a  citizen  of  the  slate  of ,  brings 

this  his  bill  against  C  D,  of ,  and  a 

citizen  of  the  state  of ,  and  E  F,  of 

,  and  a  citizen  of  the  state  of . 

And  thereupon  your  orator  complains 
and  says,  that,'  etc." 

Rule  22.  Parties  Out  of  Jurisdiction 
of  the  Court.  — "  If  any  persons,  other 
than  those  named  as  defendants  in  the 
bill,  shall  appear  to  be  necessary  or 
proper  parties  thereto,  the  bill  shall 
aver  the  reason  why  they  are  not  made 
parties,  by  showing  them  to  be  without 
the  jurisdiction  of  the  court,  or  that 
they  cannot  be  joined  without  ousting 
the  jurisdiction  of  the  court  as  to  the 
other  parties.  And  as  to  persons  who 
are  without  the  jurisdiction  and  may 
properly  be  made  parties,  the  bill  may 
pray  that  process  may  issue  to  make 
them  parties  to  the  bill  if  they  should 
come  within  the  jurisdiction." 

Rule  47.  Proper  Parties  When  Not 
Necessary.  —  "In  all  cases  where  it 
shall  appear  to  the  court  that  persons 
who  might  otherwise  be  deemed  neces- 
sary or  proper  parties  to  the  suit  can- 
not be  made  parties  by  reason  of  their 
being  out  of  the  jurisdiction  of  the 
court,  or  incapable  otherwise  of  toeing 
made  parties,  or  because  their  joinder 
would  oust  the  juiisdiction  of  the  court 
as  to  the  parties  before  the  court,  the 
court  may  in  their  discretion  proceed 
in  the  cause  without  making  such  per- 
sons parties;  and  in  such  cases  the  de- 
cree shall  be  without  prejudice  to  the 
rights  of  the  absent  parties." 

Rule  48.  When  Parties  Numerous, 
— "  Where  the  parties  on  either  side 
are  very  numerous,  and  cannot,  with- 
out manifest  inconvenience  and  oppres- 
sive delays  in  the  suit,  be  all  brought 
before  it,  the  court  in  its  discretion 
may  dispense  with  making  all  of  them 
parties,  and  may  proceed  in  the  suit, 
having  sufficient  parties  before  it  to 
represent  all   the  adverse  interests  of 
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ingly  the  general  rules  as  to  parties  in  equity  already  explained 
are  in  the  main  fully  applicable  to  suits  in  federal  courts.* 

b.  Omitting  Parties  Who  Cannot  Be  Joined. — One  of 
the  chief  dififerences  is  a  greater  liberality  in  allowing  the  omission 
of  parties  who  cannot  be  reached.  Owing  to  the  peculiar  and 
limited  jurisdiction  of  the  federal  courts  the  rules  as  to  who  must 
be  made  parties  have  been  relaxed.* 


the  plaintiffs  and  the  defendants  in  the 
suit  properly  before  it.  But  in  such 
cases  the  decree  shall  be  without  preju- 
dice to  the  rights  and  claims  of  all  the 
absent  parties." 

Jiule  49.  Trustees,  etc. ,  as  Parties.  — 
"  In  all  suits  concerning  real  estate 
which  is  vested  in  trustees  by  devise, 
and  [when]  such  trustees  are  compe- 
tent to  sell  and  give  discharges  for  the 
proceeds  of  the  sale,  and  for  the  rents 
and  profits  of  the  estate,  such  trustees 
shall  represent  the  persons  beneficially 
interested  in  the  estate,  or  the  pro- 
ceeds, or  the  rents  and  profits,  in  the 
same  manner  and  to  the  same  extent 
as  the  executors  or  administrators  in 
suits  concerning  personal  estate  repre- 
sent the  persons  beneficially  interested 
in  such  personal  estate;  and  in  such 
cases  it  shall  not  be  necessary  to  make 
the  persons  beneficially  interested  in 
such  real  estate,  or  rents  or  profits, 
parties  to  the  suit;  but  the  court  may, 
upon  consideration  of  the  matter  on  the 
hearing,  if  it  shall  so  think  fit,  order 
such  persons  to  be  made  parties." 

Hule  50.  When  Heir  at  Laiv  a  Neces- 
sary Party.  —  "  In  suits  to  execute  the 
trusts  of  a  will  it  shall  not  be  neces- 
sary to  make  the  heir  at  law  a  party; 
but  the  plaintiffs  shall  be  at  liberty  to 
make  the  heir  at  law  a  party  where  he 
desires  to  have  the  will  established 
against  him." 

Rule  51.  Joint  and  Several  Debtors. 
—  "  In  all  cases  in  which  the  plaintiff 
has  a  joint  and  several  demand  against 
several  persons,  either  as  principals  or 
sureties,  it  shall  not  be  necessary  to 
bring  before  the  court,  as  parties  to  a 
suit  concerning  such  demand,  all  the 
persons  liable  thereto;  but  the  plaintiff 
may  proceed  against  one  or  more  oJ  the 
persons  severally  liable." 

Rule  52.  Defect  of  Parties  in  Bill.  — 
"  Where  the  defendant  shall,  by  his  an- 
swer, suggest  that  the  bill  is  defective 
for  want  of  parties,  the  plaintiff  shall 
be  at  liberty,  within  fourteen  days 
after  answer  filed,  to  set  down  the 
cause  for  argument  upon  that  objection 
only;  and   the  purpose   for  which  the 


same  is  soset  down  shall  be  notified  by 
an  entry,  to  be  made  in  the  clerk's 
order  book,  in  the  form  or  to  the  effect 
following  (that  is  to  say):  '  Set  down 
upon  the  defendant's  objection  for 
want  of  parties.'  And  where  the  plain- 
tiff shall  not  so  set  down  his  cause,  but 
shall  proceed  therewith  to  a  hearing, 
notwithstanding  an  objection  for  want 
of  parties  taken  by  the  answer,  he  shall 
not,  at  the  hearing  of  the  cause,  if  the 
defendant's  objection  shall  then  be 
allowed,  be  entitled  as  of  course  to  an 
order  for  liberty  to  amend  his  bill  by 
adding  parties.  But  the  court,  if  it 
thinks  fit,  shall  be  at  liberty  to  dismiss 
the  bill." 

Rule  53.  Defect  of  Parties  Suggested 
at  Hearing.  —  "  If  a  defendant  shall,  at 
the  hearing  of  a  cause,  object  that  a 
suit  is  defective  for  want  of  parties  not 
having  by  plea  or  answer  taken  the  ob- 
jection, and  therein  specified  by  name 
or  description  of  parties  to  whom  the 
objection  applies,  the  court,  if  it  shall 
think  fit,  shall  be  at  liberty  to  make  a 
decree  saving  the  rights  of  the  absent 
parties."  See  Buck  v.  Webb,  7  Colo. 
215. 

Rule  54.  When  Party  Is  Nominal.  — 
"  Where  no  account,  payment,  convey- 
ance, or  other  direct  relief  is  sought 
against  a  party  to  a  suit,  not  being  an 
infant,  the  party,  upon  service  of  the 
subpoena  upon  him,  need  not  appear 
and  answer  the  bill  unless  the  plaintiff 
specially  requires  him  so  to  do  by  the 
prayer  of  his  bill;  but  he  may  appear 
and  answer  at  his  option,  and  if  he 
does  not  appear  and  answer  he  shall  be 
bound  by  all  the  proceedings  in  the 
cause.  If  the  plaintiff,  shall  require 
him  to  appear  and  answer,  he  shall  be 
entitled  to  the  costs  of  all  the  proceed- 
ings against  him,  unless  the  court  shall 
otherwise  direct." 

1.  For  specific  questions  as  to  parties, 
see  generally  the  preceding  subsections 
of  this  article  dealing  with  such  ques- 
tions. 

2.  Mallow  V.  Hinde,  12  Wheat.  (U. 
S.)  193;  Joy  V.  Wirtz,  i  Wash.  (U.  S.) 
517;  Chadbourne  v.  Coe,  10  U.  S.  App. 
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Forty-seventh  Equity  Eule.  —  The  extent  of  this  relaxation  of  the 
general  rule  is  expressed  in  the  forty-seventh  equity  rule,*  which 
has  been  held  to  be  simply  declaratory  of  the  previous  decisions 
of  the  Supreme  Court  on  the  subject  of  the  rule,*  and  the  doc- 
trine is  well  established  that  where  persons  who  otherwise  might 
be  deemed  necessary  or  proper  parties  cannot  be  made  parties 
because  of  absence  from  the  jurisdiction  or  from  other  cause,  as 
because  their  joinder  would  oust  the  jurisdiction  of  the  court  as 
to  the  parties  before  the  court,  the  court  may,  in  its  discretion, 
proceed  with  the  cause  without  making  such  persons  parties,  if 
the  rights  of  the  complainants  and  defendants  can  be  equitably 
determined  without  them.^ 


83;  Hamilton  v.  Savannah,  etc.,  R. 
Co.,  49  Fed.  Rep.  419;  Payne  v.  Hook, 
7  Wall.  (U.  S.)  431. 

Belazation  of  Bule  as  to  Necessary  Par- 
ties.— "  The  necessity  for  the  relaxa- 
tion of  the  rule  is  more  especially 
apparent  in  the  courts  of  the  United 
States,  where,  oftentimes,  the  enforce- 
ment of  the  rule  would  oust  them  of 
their  jurisdiction  and  deprive  parties 
entitled  to  the  interposition  of  a  court 
of  equitv  of  any  remedy  whatever." 
Payne  v.  Hook,  7  Wall.  (U.  S.)  425. 

"  The  general  rule  as  to  parties  in 
chancery  is  that  persons  falling  within 
the  definition  of  necessary  parties  [as 
to  the  meaning  of  the  term  "  necessary 
parties  "  as  used  in  the  federal  courts, 
see  supra,  V.  2.  Classification  of  Parties^ 
must  be  brought  in  for  the  purpose  of 
putting  an  end  to  the  whole  contro- 
versy, or  the  bill  will  be  dismissed; 
and  this  is  still  the  rule  in  most  of  the 
state  courts.  But  in  the  federal  courts 
this  rule  has  been  relaxed.  The  relax- 
ation resulted  from  two  causes:  First, 
the  limitation  imposed  upon  the  juris- 
diction of  these  courts  by  the  citizen- 
ship of  the  parties;  and  second,  by 
their  inability  to  bring  in  parties  out 
of  their  jurisdiction  by  publication." 
Chadbourne  v.  Coe,  10  U.  S.  App. 
78. 

The  rule  that  if  a  materially  in- 
terested party  is  beyond  the  jurisdiction 
of  the  court  his  omission  will  be  dis- 
regarded if  the  court  can  render  a 
decree  without  manifest  injustice  is 
peculiarly  applicable  to  courts  of  the 
United  States,  and  therefore  if  a  party 
who  might  otherwise  be  considered  as 
material  by  being  made  a  party  to  the 
bill,  would,  from  the  limited  nature  of 
its  authority,  oust  the  court  of  its  juris- 
diction, the  court  will  strain  hard  to 
give  relief  as  between  the  parties  be- 


fore  the   court.     West   v.    Randall,   2 
Mason  (U.  S.)  196. 

In  Elmendorf  v.  Taylor,  10  Wheat. 
(U.  S.)  167,  the  court  said  that  the  rule 
which  requires  all  persons  in  interest, 
however  remote  their  interest  may  be, 
to  be  made  parties  to  the  suit,  though 
applicable  to  most  cases  in  the  courts 
of  ihe  United  States,  is  not  applicable 
to  all;  that  in  the  exercise  of  its  discre- 
tion the  court  will  require  the  plaintiff 
to  do  all  in  its  power  to  bring  every 
person  concerned  in  interest  before  the 
court.  But  if  the  case  may  be  com- 
pletely decided,  as  between  the  litigant 
parties,  the  circumstances  that  an  in- 
terest exists  in  some  other  person, 
whom  the  process  of  the  court  cannot 
reach,  as  if  such  party  be  the  resident 
of  some  other  state,  ought  not  to  pre- 
vent a  decree  upon  its  merits.  This 
case  was  cited  7vith  approval  in  Mallow 
V.  Hinde,  12  Wheat.  (U.  S.)  193. 

1.  Chadbourne  v.  Coe,  10  U.  S.  App. 
83.  For  the  full  text  of  this  rule  see 
the  United  States  Equity  Rules  as  to 
parties,  supra,  p.  701,  note  5. 

2.  Eule  Merely  Declaratory.  —  Shields 
V.  Barrow,  17  How.  (U.  S.)  140;  Hagan 
V.  Walker,  14  How.  (U.  S.)  36;  Chad- 
bourne T.  Coe,  10  U.  S.  App.  83. 

3.  Shields  v.  Barrow,  17  How.  (U.  S.) 
140;  Hagan  v.  Walker,  14  How.  (U. 
S.)  36;  West  V.  Randall,  2  Mason  (U.  S.) 
196;  joy  V.  Wirtz.  i  Wash.  (U.  S.)  517, 
13  Fed.  Cas.  No.  7,554;  Plume,  etc., 
Mfg.  Co.  V.  Baldwin,  87  Fed.  Rep.  785; 
Chadbourne  v.  Coe,  10  U.  S.  App.  83; 
Gross  r.  George  W.  Scott  Mfg.  Co.,  48 
Fed.  Rep.  35;  Cameron  v.  M'Roberts, 
3  Wheat.  (U.  S.)  591;  Osborn  v.  U.  S. 
Bank,  9  Wheat.  (U.  S.)  738;  Belding  z. 
Gaines,  37  Fed.  Rep.  817;  Mallow  v. 
Hinde,  12  Wheat.  (U.  S.)  193;  Elmen- 
dorf V.  Taylor,  10  Wheat.  (U.  S.)  167; 
Fisher  v.  Shropshire,   147   U.   S.   145; 
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Statute  of  1839.  —  So  the  Act  of  February  28,  1839/  which  pro- 
vides that  nonjoinder  of  parties  who  are  not  inhabitants  of  nor 
found  within  the  district  shall  not  constitute  matter  of  abate- 
ment,* is  merely  declaratory  of  the  rule  which  previously  existed 
in  equity  in  the  absence  of  statute,*  and  its  principal  effect  was 
limited  to  common-law  cases.*  The  act  relates  solely  to  the 
nonjoinder  of  persons  who  are  not  within  the  reach  of  the  process 
of  the  court;  it  does  not  affect  any  case  where  persons  having 
an  interest  are  not  joined  because  their  citizenship  is  such  that 
their  joinder  would  defeat  the  jurisdiction.* 

Decree  Affecting  Absent  Parties  Unauthorized.  —  It  is  well  established 
that  neither  this  act  nor  the  forty-seventh  equity  rule  authorizes 
the  court  to  make  any  decree  affecting  the  interests  of  absent 
parties.* 

Carson  v.  Robertson.  Chase's  Dec.  (U. 
S.)  475:  Vattier  v.  Hinde,  7  Pet.  (U.  S.) 
252;  Hamilton  v.  Savannah,  etc.,  R. 
Co.,  49  Fed.  Rep.  419;  Payne  7/.  Hook, 
7  Wall.  (U.  S.)  431 ;  Kendig  7'.  Dean,  97 
U.  S.  425;  Ribon  v.  Chicago,  etc.,  R. 
Co.,  16  Wall.  (U.  S.)  450;  Union  Mill, 
ec,  Co.  V.  Dangberg,  81  Fed.  Rep.  73; 
Smith  V.  Lee,  77  Fed.  Rep.  779;  Cole 
Silver  Min.  Co.  v.  Virginia,  etc.,  Water 
Co.,  6  Fed.  Cas.  No.  2,989,  i  Sawy.  (U. 
S.)  470,  6  Fed.  Cas.  No.  2,990,  i  Sawy. 
<U.  S.)  685;  Holly  Mfg.  Co.  v.  New 
Chester  Water  Co.,  48  Fed.  Rep.  879; 
Collins  Mfg.  Co.  v.  Ferguson,  54  Fed. 
Rep.  721. 

1.  5  U.  S.  Stat,  at  L.  321;  Rev.  Stat. 

U.S.,  1878,  §737. 

2.  See  Gross  v.  George  W.  Scott  Mfg. 
Co.,  48  Fed.  Rep.  35;  Plume,  etc., 
Mfg.  Co.  V.  Baldwin,  87  Fed.  Rep.  785. 

3.  Act  of  1839  Merely  Declaratory.  — 
Barney  v.  Baltimore,  6  Wall.  (U.  S.) 
280;  Shields  v.  Barrow,  17  How.  (U. 
S.)  140;  Chadbourne  v,  Coe,  10  U.  S. 
App.  83. 

"  So  far  as  it  touches  suits  in  equity 
we  understand  it  to  be  no  more  than  a 
legislative  affirmance  of  the  rule  pre- 
viously established  by  the  cases  of 
Cameron  v.  M' Roberts,  3  Wheat.  (U. 
S.)  591;  Osborn  v.  U.  S.  Bank,  9 
Wheat.  (U.  S.)  738;  and  Harding  v. 
Handy,  11  Wheat.  (U.  S.)  132.  For 
this  court  had  already  there  decided 
that  the  nonjoinder  of  a  party  who 
•could  not  be  served  with  process 
would  not  defeat  the  jurisdiction." 
Shields  2>.  Barrow,  17  How.  (U.  S.)  141. 

"  The  Forty-seventh  Bale  is  only  a  dec- 
laration, for  the  government  of  practi- 
tioners and  courts,  of  the  efifect  of  this 
Act  of  Congress  and  of  the  previous 
decisions  of  the  court,  on  the  subject 


of  that  rule."  Shields  v.  Barrow,  17 
How.  (U.  S.)  141,  citing  Hagan  v. 
Walker,  14  How.  (U.  S.)  36. 

4.  Practical  Effect  of  Act  of  1839. — 
"  These  views  do  not  render  the  Act  of 
1839  either  useless  or  ineffectual,  for 
while  it  is  true  that  in  reference  to  par- 
ties in  chancery  proceedings  that  act 
only  pronounced  the  rule  which  this 
court  had  previously  asserted,  its  bene- 
ficial influence  in  cases  of  common-law 
cognizance  are  often  called  into  exer- 
cise. It  is  a  rule  of  the  common  law 
that  where  one  of  several  joint  obligors 
in  a  contract,  whether  verbal  or  in 
writing,  is  sued  alone,  he  can  plead 
the  nonjoinder  of  the  other  obligors 
in  abatement,  and  in  cases  where  the 
joint  obligors  not  sued  were  citizens  of 
the  same  state  with  the  plaintiff,  or 
were  residents  of  some  other  district 
than  that  where  the  suit  was  brought, 
the  jurisdiction  of  the  court  was  de- 
feated. This  very  serious  difficulty 
was  remedied  by  the  Act  of  1839,  for 
in  such  cases  the  plaintiff  can  now 
prosecute  his  suit  to  judgment  against 
any  one  of  such  joint  obligors,  in  any 
district  where  he  may  be  found.  Of 
this  class  of  cases  are  Inbusch  v.  Far- 
well,  I  Black  (U.  S.)  566,  and  others 
which  preceded  it."  Barney  v.  Balti- 
more. 6  Wall.  (U.  S.)  280. 

6.  Barney  v.  Baltimore,  6  Wall.  (U. 
S.)  280;  Shields  v.  Barrow,  17  How. 
(U.  S.)  140;  Hamilton  v.  Savannah, 
etc.,  R.  Co.,  49  Fed.  Rep.  418. 

6.  Chadbourne  ?■.  Coe,  10  U.  S.  App. 
83;  Shields  v.  Barrow,  17  How.  (U.  S.) 
139;  Ribon  V.  Chicago,  etc.,  R.  Co.,  16 
Wall.  (U.  S.)  450;  Coiron  v.  Millau- 
don,  19  How.  (U.  S.)  113;  Alexander 
V.  Horner,  i  McCrary  (U.  S.)  634;  Cole 
Silver  Min.  Co.  v.  Virginia,  etc..  Water 
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Omisgion  of  Indispensable  Parties  Unauthorized,  —  Nor  does  such  act  or 
such  rule  authorize  the  omission  of  indispensable  parties  even 
where  they  are  out  of  the  jurisdiction  and  it  is  impossible  to  bring 
them  in.*  In  such  a  case  the  ordinary  rules  apply,  and  the  court 
will  refuse  to  proceed  to  a  decree.*  The  statute  and  the  rule 
merely  authorize  the  omission  of  proper  but  not  indispensable 
parties,*  including  formal  or  nominal  parties  and  parties  with 


Co.,  1  Sawy.  (U.  S.)  685;  Hamilton  v. 
Savannah,  etc.,  R.  Co.,  49  Fed.  Rep. 
4.12;  Winter  v.  Ludlow,  30  Fed.  Cas. 
No.  I7,8gi,  3  Phila.  (Pa.)  464;  Mallow 
V.  Hinde,  12  Wheat.  (U.  S.)  198;  Barnev 
V.  Baltimore,  6  Wall.  (U.  S.)  280;  El- 
mendorf  v.  Taylor,  10  Wheat.  (U.  S.) 
167;  Northern  Indiana  R.  Co.  v.  Michi- 
gan Cent.  R.  Co.,  15  How.  (U.  S.) 
233;  Clearwater  v.  Meredith,  21  How. 
(U.  S.)  493;  Carson  v.  Robertson, 
Chase's  Dec.  (U.  S.)  475;  Williams  v. 
Bankhead,  19  Wall.(U.  S.)  571;  Vattier 
V.  Hinde,  7  Pet.  (U.  S.)  252;  Union 
Mill,  etc.,  Co.  V.  Dangberg,  81  Fed. 
Rep.  73;  New  York  Fourth  Nat.  Bank 
V.  New  Orleans,  etc.,  R.  Co.,  11  Wall. 
(U.  S.)  624;  Hagan  v.  Walker,  14  How. 
(U.  S.)  29;  Collins  Mfg.  Co.  v.  Fergu- 
son, 54  Fed.  Rep.  721;  Russell  v. 
Clark,  7  Cranch  (U.  S.)  98;  Coann  v. 
Atlanta  Cotton  Factory  Co.,  14  Fed. 
Rep.  8;  McPike  v.  Wells,  54  Miss.  155. 

In  Barney  v.  Baltimore,  6  Wall.  (U. 
S.)  280,  previous  decisions  are  reviewed 
and  approved,  and  it  is  distinctly  de- 
clared that  the  rights  of  an  absent 
party  are  in  no  sense  affected  by  a  de- 
cree in  a  suit  to  which  he  was  not  a 
party. 

"  It  remains  yet  to  be  announced  by 
a  court  of  the  United  States  that  a  Cir- 
cuit Court  of  the  United  Slates  can 
by  its  decrees  prejudice  the  rights  of 
those  not  made  parties  to  its  proceed- 
ings, and  who  could  not  be."  McPike 
V.  Wells,  54  Miss.  154. 

The  Effect  of  the  Act  of  Feb.  28,  1839, 
(Rev.  Stat.  U.  S.,  1878,  §  737),  is  to  per- 
mit a  person,  nonresident  of  the  dis- 
trict or  circuit,  to  come  in  of  his  own 
motion  and  submit  to  the  jurisdiction. 
If  he  stays  away,  his  rights  are  not 
concluded  by  anything  that  may  be 
done  in  the  suit.  McPike  v.  Wells,  54 
Miss.  137. 

1.  Shields  v.  Barrow,  17  How.  (U.  S.) 
140;  Fisher  v.  Shropshire,  147  U.  S. 
145;  Barney  v.  Baltimore,  6  Wall.  (U. 
S.)  280;  Northern  Indiana  R.  Co.  v. 
Michigan  Cent.  R.  Co.,  15  How.  (U. 
S.)  233;    Hamilton   v.  Savannah,   etc.. 


R.  Co.,  49  Fed.  Rep.  412;  Gregory 
V.  Swift,  39  Fed.  Rep.  708;  Gregory  v. 
Stetson,  133  U.  S.  579;  Russell  v. 
Clark,  7  Cranch  (U.  S.)  69;  Williams 
7/.  Bankhead,  19  Wall.  (U.  S.)  563; 
ConoUy  v.  Wells,  33  Fed.  Rep.  205 ;  Wall 
V.  Thomas,  41  Fed.  Rep.  620;  Plume, 
etc.,  Mfg.  Co.  V.  Baldwin,  87  Fed. 
Rep.  785;  Cole  Silver  Min.  Co.  v. 
Virginia,  etc..  Water  Co.,  i  Sawy. 
(U.  S.)  685;  Cameron  v.  M'Roberts,  3 
Wheat.  (U.  S.)  591 ;  Elmendorf  v.  Tay- 
lor, 10  Wheat.  (U.  S.)  152;  Kendig  v. 
Dean,  97  U.  S.  425;  Ribon  v.  Chicago, 
etc.,  R.  Co.,  16  Wall.  (U.  S.)  450;  Cali- 
fornia V.  Southern  Pac.  Co.,  157  U.  S. 
229;  Carson  v.  Robertson,  Chase's  Dec. 
(U.  S.)475;  McPike  v.  Wells,  54  Miss. 

154. 

If  the  rights  of  those  not  before  the 
court  are  inseparably  connected  with 
the  claim  of  parties  litigant,  so  that  a 
final  decision  cannot  be  made  between 
them  without  affecting  the  rights  of  the 
absent  parties,  the  peculiar  constitution 
of  the  Circuit  Court  forms  no  ground 
for  dispensing  with  such  parties. 
Mallow   V.    Hinde,    12   Wheat.    (U.  S.) 

193. 

Purpose  of  Statute.  —  "  The  Act  of  the 
28th  of  February,  1839,  was  enacted  to 
cure  the  evil  resulting  from  the  neces- 
sity of  declining  to  relieve  where  an 
indispensable  party  was  absent,  by 
allowing  the  voluntary  appearance  of 
the  absent  person.  If  such  person, 
however,  does  not  elect  to  appear  and 
submit  his  rights  to  adjudication  in 
that  suit,  then  the  '  judgment  or  decree 
rendered  therein  shall  not  conclude  or 
prejudice  other  parties  not  regularly 
served  with  process  nor  voluntarily  ap- 
pearing to  answer.'  U.  S.  Rev.  Stat., 
§  737."  McPike  V.  Wells,  54  Miss. 
146. 

2.  See  supra,  V.  3.  Necessary  or  Indis- 
pensable Parties. 

3.  Chadbourne  v.  Coe,  10  U.  S.  App. 
83;  Fisher  v.  Shropshire,  147  U.  S. 
145;  Barney  v.  Baltimore,  6  Wall.  (U. 
S.)  280;  Shields  v.  Barrow,  17  How. 
(U.    S.)   139;    Hamilton   v.   Savannah, 


15  Encyc.  PI.  &  Pr.  —  45 
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separable  interests,  known  in  the  federal  courts  as  "necessary" 
parties.* 

c.  Retaining  Case  until  Rights  of  Absent  Parties  Are 
Determined  in  Proper  Forum.  —  Where  all  the  necessary- 
parties  cannot  be  brought  before  the  court,  the  court,  in  the 
exercise  of  a  sound  discretion,  may  retain  the  case  until  the 
parties  have  had  a  reasonable  time  to  litigate  the  matters  of  con- 
troversy with  the  absent  parties  in  the  state  courts  or  such  other 
courts  as  have  jurisdiction  over  them,  and  when  the  rights  of 
such  parties  are  thus  determined  the  court  may  proceed  to  a 
decree  upon  the  merits.* 

d.  Following  State  Practice.  —  The  federal  equity  practice 
is  wholly  independent  of  and  cannot  be  affected  by  state  legisla- 
tion or  rules  of  practice.'  The  Practice  Conformity  Act  relates 
solely  to  actions  at  law,  and  has  no  application  to  suits  in  equity.* 
Accordingly,  the  rules  as  to  parties  established  by  the  codes  and 
practice  acts  of  the  various  states  have  no  application  to  suits  in 
equity  in  the  federal  courts  sitting  in  those  states.*  The  federal 
equity  jurisdiction  and  practice  are  uniform  throughout  all  the 
states.® 

e.  Parties  Collusively  Joined.  —  The  statute  which 
requires  a  suit  to  be  dismissed  when  it  appears  that  a  party  has 


etc.,  R.  Co.,  49  Fed.  Rep.  420;  Kendig 
V.  Dean,  97  U.  S.  425;  Ribon  v.  Chi- 
cago, etc.,  R.  Co.,  16  Wall.  (U.  S  )  450. 

1.  Russell  V.  Clark,  7  Cranch  (U.  S.) 
98;  Shields  v.  Barrow,  17  How.  (U.  S.) 
140;  Wormley  v.  Wormley,  8  Wheat. 
(U.  S.)  451;  Carneal  v.  Banks,  10 
Wheat.  (U.  S.)  188;  Vattier  v.  Hinde,  7 
Pet.  (U.  S.)  266;  Belding  v.  Gaines, 
37  Fed.  Rep.  817.     See  also  supra,  V. 

4.  Proper  but  Not  Indispensable  Parties. 
The  Term  "  Necessary  Parties,"  as  used 

in  the  federal  courts,  means,  as  already 
seen,  parties  only  sometimes  neces- 
sary, or  necessary  when  they  can  be 
reached.  It  corresponds  with  the  class 
designated  in  this  article  as  "  parties 
with  separable  interests."  See  supra, 
V.  2.  Classification  of  Parties. 

Discretion  of  Court.  —  It  is  a  matter 
resting  within  the  sound  discretion  of 
the  court  whether  or  not  it  will  pro- 
ceed to  a  decree  in  the  absence  of 
proper  but  not  indispensable  parties. 
California  v.  Southern  Pac.  Co.,  157  U. 

5.  229. 

2.  Mallow  V.  Hinde,  12  Wheat.  (U. 
S.)  193,  wherein  the  court  said  that 
such  a  proceeding  would  seem  to  be 
justified  to  prevent  a  failure  of  justice, 
and  that  the  cause  would  remain  under 
the  control  of  the  Circuit  Court  so  as 
to  enable   it  to  prevent  unreasonable 


delay  by  the  negligence  or  design  of 
the  parties  in  litigating  their  rights 
before  some  competent  tribunal. 

3.  Howth  V.  Owens,  29  Fed.  Rep. 
724;  Mandeville  v.  Riggs,  2  Pet.  (U. 
S.)  484;  McPike  v.  Wells,  54  Miss.  136. 
See  also  article  United  States  Courts. 

4.  Wills  V.  Pauly,  51  Fed.  Rep.  257. 
See  also  article  United  States  Courts, 

6.  Wills  V.  Pauly,  51  Fed.  Rep.  257; 
Howth  V.  Owens,  29  Fed.  Rep.  722, 
wherein  it  was  held  that  Code  Ga., 
^  3444,  providing  that  in  all  cases  com- 
menced in  any  of  the  courts  of  that 
state  at  law  or  in  equity  against  two  or 
more  defendants,  one  or  more  of  whom 
have  died  or  may  die  pending  said  case 
or  cases,  it  shall  and  may  be  lawful  for 
the  plaintiff  or  complainant  to  suggest 
such  death  of  record  and  to  proceed  in 
the  trial  of  said  case  or  cases  against 
the  surviving  defendant  to  the  extent  of 
their  respective  liabilities,  did  not  pre- 
vail in  the  federal  courts.  This  estab- 
lishes a  rule  of  practice  in  the  courts  of 
the  state;  but  it  can  have  no  effect 
in  the  courts  of  the  United  States,  where 
the  doctrines  of  equity  are  adminis- 
tered under  the  general  chancery  prac- 
tice. Citing  Mandeville  v.  Riggs,  2  Pet. 
(U.  S.)  484. 

6.  McPike  v.  Wells,  54  Miss.  154. 
See  also  article  United  States  Courts. 
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been  collusively  made  or  joined  for  the  purpose  of  creating  a  case 
cognizable  by  the  federal  courts  is  not  intended  to  restrict  those 
who  contemplate  bringing  a  suit  from  selecting  as  adversaries  all 
those  against  whom  any  substantial  relief  may  be  sought.* 

/.  Transportation  of  Parties  to  Support  Jurisdiction. 
—  Where  there  are  several  complainants  as  between  some  of 
whom  and  some  of  the  defendants  the  court  cannot  take  juris- 
diction because  of  citizenship,  the  bill  may  be  amended  by  striking 
out  the  names  of  such  parties  as  complainants  and  making  them 
defendants,  where  the  case  is  one  which  the  remaining  complain- 
ants might  have  originally  instituted  without  joining  the  others, 
unless  as  defendants.* 

g.  Making  Parties  under  Fictitious  Names.  —  Persons 
cannot  be  made  parties  to  a  bill  in  equity  in  federal  courts  by 
designating  them  by  fictitious  names  in  the  introductory  part  of 
the  bill  and  the  prayer  for  process.* 

VI.  Under  Codes  and  Practice  Acts — 1.  Parties  Plaintiff — 
a.  Real  Party  in  Interest  —  (i)  Generally  —  (a)  statement  of 
Rule.  —  The  various  codes  of  procedure,  in  making  provision  with 
respect  to  parties  to  actions  thereunder,  substantially  adopted 
the  rules  as  to  parties  which  theretofore  prevailed  in  courts  of 
equity.*  Accordingly,  with  a  few  exceptions  expressly  specified 
by  the  provisions  of  the  different  codes,  and  which  are  practically 
the  same  in  the  different  states,*  every  action,  whether  ex  delicto, 
ex  contractu,  or  for  the  purpose  of  obtaining  equitable  relief, 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest.® 

1.  Garrett  v.  New  York  Transit,  etc.,  6.  See  infra,  VI.  i.  b.  Exceptions  to 
Co.,    29   Fed.    Rep.    129;     Belding    v.     Rule. 

Gaines,  37  Fed.  Rep.  817.  6.  See  the  provisions   as   to   parties 

2.  Transportation  of  Parties.  —  North  plaintiff  in  the  codes  of  the  various 
America  Ins.  Co.  v.  Svendsen,  74  Fed.  states.  The  rule  given  in  the  text  is 
Rep.  346,  citing  Conolly  v.  Taylor,  2  stated  in  almost  every  case  in  which 
Pel.  (U.  S.)  564,  and  Anderson  v.  Watt,  parties  plaintiff  under  the  codes  are 
138  U.  S.  707.  See  also  Belding  v.  considered.  See  generally  the  cases 
Gaines,  37  Fed.  Rep.  817,  wherein  the  cited  throughout  the  remainder  of  this 
court  said:     "So  far  from  treating  as  article. 

plaintiffs  those  who  are  properly  made  In  Alabama  the  provision  requiring 
defendants  under  the  rules  of  chancery  actions  to  be  brought  by  the  real  party 
pleading,  for  the  purpose  of  ousting  in  interest  is  restricted  to  actions  oft 
the  jurisdiction,  they  will,  when  not  contracts  for  the  payment  of  money, 
sued,  not  be  permitted  to  make  them-  Code  Ala.,  1886,  ^§  2594,  2595.  For  a 
selves  plaintiffs,  if  the  effect  would  be  construction  of  this  exception  see  Car- 
lo oust  the  jurisdiction;  but  the  court  melich  z.-.  Mims,  88  Ala.  335;  Lake-side 
will  on  its  own  motion  make  them  de-  Land  Co.  v.  Dromgoole,  89  Ala.  505; 
fendants  in  order  that  the  jurisdiction  Smith  v.  Harrison,  33  Ala.  706;  Leon- 
may  be  maintained."  ard  v.  Storrs,  31   Ala.   488.     The  code 

3.  Kentucky  Silver  Min.  Co.  v.  Day,  provision  authorizing  the  real  party  it» 
2  Sawy.  (U.  S.)  468.  See  also  U.  S.  interest  to  sue  on  contracts  for  the 
Equity   Rule   22;    and    see    generally  payment  of  money  does  not  authorize 

^supra.  III.  3.  Name  and  Description  of  the  real   party   in   interest  to   sue  on  » 

Parties ;  and  article  Names,  vol.  14,  p.  promise  in  writing  to  do  some  particO' 

270.  lar  act  or  duty.     Only  those  having  the 

4.  Hoover  v.  Berryhill,  84  N.  Car.  legal  title  can  sue,  the  rule  remaining: 
135.  as  at  common  law.     Skinner  v.  Bedell^. 
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The  Object  of  the  Provision  of  the  statute  requiring  the  action  to  be 
prosecuted  in  the  name  of  the  real  party  in  interest  would  seem 
to  be  principally  to  do  away  with  the  artificial  distinctions  which 
formerly  existed  in  courts  of  law,  and  to  require  the  presence  of 
such  parties  as  are  necessary  to  make  an  end  of  the  controversy.  * 

To  What  Proceedings  Provision  Is  Applicable.  —  Such  provisions  are  also 
applicable  to  writs  of  mandamus^  certiorari,  and  quo  warranto,* 
but  do  not  apply  to  actions  of  ejectment,^  suits  in  equity  where 


32  Ala.  44;  Henley  v.  Bush,  33  Ala. 
636;  Auerbach  z'.  Pritchetl,  58  Ma..  451. 
Nor  does  it  authorize  the  real  party 
in  interest  to  sue  on  a  judgment, 
Smith  V.  Harrison,  33  Ala.  706;  John- 
son V.  Martin,  54  Ala.  271:  Masterson 
V.  Gibson,  56  Ala.  56;  Wolffe  v.  Eber- 
lein,  74  Ala.  99,  49  Am.  Rep.  809; 
Lovins  V.  Humphries,  67  Ala.  437;  nor 
on  an  official  bond,  Morrow  v.  Wood, 
56  Ala.  I. 

Certain  bonds  and  other  choses  in  ac- 
tion having  been  executed  and  deliv- 
ered by  the  defendant  to  one  James  J. 
Pleasants,  and  having  been  transferred 
by  him,  the  transferee  entered  into  a 
contract  with  the  transferrer  to  pay 
Samuel  Pleasants,  the  plaintiff's  intes- 
tate, one-fourth  part  of  the  sum  col- 
lected upon  said  obligations.  It  was 
held  that  this  contract  did  not  clothe 
Samuel  Pleasants  with  the  real  interest 
required  by  Code  Ala.,  1876.  §  2890,  to 
enable  the  plaintiff  to  prosecute  an  ac- 
tion upon  the  bonds.  Pleasants  v. 
Erskine,  82  Ala.  386. 

A  suit  brought  by  a  party  claiming 
the  beneficial  ownership  of  a  contract 
cannot  be  maintained  under  the  provi- 
sions of  section  2594  of  the  Code  of 
1886  when  it  is  not  one  for  the  pay- 
ment of  money,  and  is  based  on  the 
assumption  that  the  contract  had  been 
destroyed  by  rescission.  Buck  v.  Car- 
lisle, 98  Ala.  580. 

In  Louisiana  "  an  action  can  only  be 
brought  by  one  having  a  real  and  ac- 
tual interest  which  he  pursues;  but  as 
soon  as  that  interest  arises,  he  may 
bring  his  action."  Code  La.,  1876. 
^  15.  See  Ashby  v.  Ashby,  39  La. 
Ann.  105. 

1.  Castner  v.  Austin,  2  Minn.  49. 

In  Cummings  v.  Morris,  25  N.  Y. 
625,  the  court  said:  "  By  statute  every 
action  must  now  be  prosecuted  in  the 
name  of  the  real  party  in  interest. 
*  *  *  The  object  of  this  provision 
was  to  abolish  the  distinction  between 
the  former  practice  of  courts  of  com- 
mon law  and  chancery,  and  give  full 


effect  at  law  as  well  as  in  equity  to 
assignments  of  rights  in  action  by  per- 
mitting and  requiring  the  assignee  to 
sue  in  his  own  name."  See  also  Levy 
V.  Levy,  78  Pa.  St.  510. 

Principles  by  Which  Sights  Are  Deter- 
mined Unchanged.  —  Although  the  code 
has  abolished  the  distinction  between 
actions  at  law  and  suits  in  equity,  so 
far  as  regards  the  form  of  procedure, 
still  the  principles  by  which  the  rights 
of  parties  are  to  be  determined  remain 
unchanged.  Peck  v.  Newton,  46  Barb. 
(N.  Y.)  173;  Myers  v.  Davis,  22  N.  Y. 
489. 

2.  Uandamas,  Certiorari,  and  Quo  War- 
ranto.—  Under  this  code  provision, 
writs  of  mandamus,  certiorari,  etc., 
must  issue  in  the  name  of  the  real 
party  in  interest;  and  if  to  redress  a 
private  wrong  to  a  private  citizen, 
must  be  in  his  name.  People  z'.  Pa- 
checo,  29  Cal.  210;  People  v.  County 
Judge,  40  Cal.  479,  State  v.  Jefferson 
County,  II  Kan.  66;  State  v.  Marston, 
6  Kan.  524. 

A  private  party,  to  be  entitled  to  a 
writ  of  mandamus,  must  have  an  inter- 
est in  the  subject-matter  of  the  action 
which  is  distinguishable  from  that  of 
the  mass  of  the  community.  Linden  z^. 
Alameda  County,  45  Cal.  6. 

A  writ  of  quo  warranto  may  be  prose- 
cuted in  the  name  of  the  state  as  well 
as  of  any  individual  entitled  to  the 
office  in  question.  Bartlett  v.  State,  13 
Kan.  99.  See  generally  articles  Cer- 
tiorari, vol.  4,  p.  i;  Mand.amus,  vol. 
13,  p.  479:  Quo  Warranto. 

3.  Ejectment.  —  Code  provisions  re- 
quiring the  real  party  in  interest  to 
sue,  and  that  the  beneficiary  of  a  suit 
must  be  considered  the  real  party  in 
interest,  have  no  reference  to  suits 
in  ejectment,  which  must  be  brought  in 
the  name  of  the  person  holding  the 
legal  title.  Dane  v.  Glennon,  72  Ala. 
160;  Caldwell  v.  Smith,  77  Ala.  157; 
Peck  V.  Newton,  46  Barb.  (N.  Y.) 
173;  Anson  v.  Townsend,  73  Cal. 
415. 
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the  jurisdictions  are  distinct,*  or  suits  required  by  statute  to  be 
brought  by  a  certain  plaintiff.* 

Rule  Adopted  in  Federal  Courts.  —  By  virtue  of  the  Practice  Con- 
formity Act,  the  rule  requiring  actions  to  be  brought  by  the  real 
party  in  interest  prevails  in  actions  at  law  in  the  federal  courts 
sitting  in  code  states,  but  suits  in  equity  are  unaffected  by  the 
act,  and  are  governed  by  ordinary  equitable  principles.* 

Effect  on  Actions  by  Assignees.  —  The  effect  of  this  provision  of  the 
code  as  abolishing  the  distinction  between  the  common-law  and 
the  equity  rules  is  most  strongly  exemplified  in  the  case  of  actions 
by  assignees.  At  common  law  the  assignee  of  a  cause  of  action 
could  bring  an  action  thereon  only  in  the  name  of  his  assignor, 
while  in  equity  the  assignee  must  sue  in  his  own  name.  Under 
the  code  the  assignee  is  the  real  party  in  interest,  and  as  such 
must  prosecute  in  his  own  name.*  In  an  action  by  an  assignee 
under  this  provision  a  defendant  may,  however,  avail  himself  of 
any  defense  or  set-off  existing  against  the  assignor  at  the  time 
when  the  assignment  was  made.* 

Transfer  of  Interest  Pendente  Lite.  —  The  code  provision  that  actions; 
shall  be  prosecuted  in  the  name  of-  the  real  party  in  interest 
applies  only  to  the  commencement  of  the  action,  and  accordingly 
a  transfer  of  interest  pendente  lite  will  not  prevent  the  continued 
prosecution  of  the  action  in  the  name  of  the  persons  by  whom  it 
was  originally  properly  commenced ;  and  it  is  sometimes  sa 
expressly  provided  by  statute.* 

1.  Dawson  v.  Burrus,  73  Ala.  iii.  a   bond   given   upon   an   appeal   in  his 

2.  Plaintiff's  Designated  by  Statute.  —  name,  the  assignee,  being  the  real 
When  by  statute  suit  must  be  brought  party  in  interest,  may  sue  on  such 
in  the  name  of  the  state,  etc.,  no  other  bond.  Bennett  v.  McGrade,  15  Minn, 
person  can    be   plaintiff,   although  the  132. 

real  party  in  interest  under  the  codes.  5.  Bush  v.   Lathrop,   22   N.   Y.    535. 

Monterey  County  v.   Abbott,    77    Cal.  See   also   Davies   v.  Austen,  i  Ves.  Jr. 

541;    State   Bank  v.  Heney,  40   Minn.  247. 

145;  Hoogland  v.  Hudson,  8  How.  Pr.  6.  Transfer  of  Interest  Pendente  Lite. — 

(N.  Y.  Supreme  Ct.)  343;    Carmichael  In   Elliot   v.  Teal,  5  Sawy.  (U.  S.)  188, 

V.   Moore,   88  N.   Car.  29;    Duncan  v.  it  was  held  that   the  rule  of  the  com- 

Philpot,    64    N.    Car.    479.     See    also  mon  law  that  an  action  abated  by  the 

infra^   VI.    i.  b.  (6)   Persons  Expressly  termination  or  transfer  of  the  plaintiff's 

Authorized  by  Statute.  interest    therein  pendente  lite  is    abro- 

8.  Rev.  Stat.  U.  S.,  1878,  §  914;  gated  by  Civ.  Code  Oregon,  §  37, 
Weed  Sewing  Mach.  Co.  v.  Wicks,  3  which  declares  that  no  action  shall 
Dill.  (U.  S.)  261;  Thompson  v.  Central  abate  for  any  such  cause,  and  section 
Ohio  R.  Co.,  6  Wall.  (U.  S.)  134;  Ar-  27  of  said  code,  which  provides  that 
kansas  Valley  Smelting  Co.  v.  Belden  "  every  action  shall  be  prosecuted  in 
Min.  Co.,  127  U.  S.  379;  Delaware  the  name  of  the  real  party  in  inter- 
County  V.  Diebold  Safe,  etc.,  Co.,  133  est,"  must,  in  connection  with  said 
U.  S.  473;  May  v.  Logan  County,  30  section  37,  be  taken  to  mean  that  every 
Fed.  Rep.  250.  action  shall  be  commenced  in  the  name 

4.  See   infra,  VI.  i.  a.  (2)  In  Actions  of  the  real  party  in  interest.     See  also 

Ex  Contractu  ;  {'^)  In  Actions  Ex  Delicto.  Moss  v.  New  York  El.  R.  Co.,  27  Abb. 

Assignee    Pendente    Lite.  —  If,     after  N.  Cas.  (N.  Y.  Super.  Ct.)  318. 

suit    brought,   the  cause   of   action   is  In  Asher  v.  St.  Louis,  etc..   R.  Co., 

assigned,   but    judgment    obtained   in  8g  Mo.  116,  it  was  held   that   where  a 

the  name  of  the  original  plaintiff,  and  plaintiff    transfers    his    interest    in    a 
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(b)  Who  Are  Real  Parties  in  Interest.  —  The  real  party  in  interest, 
within  the  meaning  of  this  provision  of  the  code,  is  the  person 
who  will  be  entitled  to  the  benefits  of  the  action  if  successful; 
one  who  is  actually  and  substantially  interested  in  the  subject- 
matter,  as  distinguished  from  one  who  has  only  a  nominal,  formal, 
or  technical  interest  in  or  connection  with  it.* 

Nature  of  Interest.  —  As  to  the  nature  of  the  interest  which  will 
entitle  a  party  to  maintain  an  action  under  this  provision  of  the 
code,,  the  decisions  differ.  According  to  some  cases  it  is  held 
that  the  legal  title  without  the  beneficial  interest  is  not  sufficient,* 


^ause  of  action  pending  suit,  by  Rev. 
Stat.  1879,  ^  3671  (Rev.  Stat.  1889, 
§  2204),  the  suit  may  continue  in  his 
name  upon  the  transferee's  indemnify- 
ing him  against  costs  and  damages, 
and  if  the  plaintiff  waives  his  right  to 
indemnity,  and  allows  the  suit  to  pro- 
ceed, the  defendant  cannot  complain. 

In  Lowell  v.  Parkinson,  4  Utah  64, 
it  was  held  that  under  Civil  Prac.  Act 
Utah,  §  16.  providing  that,  in  case  of 
.any  transfer  of  interest  after  action 
begun,  the  action  may  be  continued 
.in  the  name  of  the  original  party  or  in 
the  name  of  the  assignee,  the  fact  that 
the  plaintiffs  assigned  acceptances 
-sued  on,  after  the  complaint  was  filed, 
does  not  render  necessary  a  supple- 
mental complaint  showing  the  assign- 
ment. 

For  further  treatment  of  the  effect  of 
A  transfer  of  interest,  see  articles  Re- 
vival; Substitution  of  Parties. 

1.  Black's  L.  Diet.  997;  New  Eng- 
land L.  &  T.  Co,  V.  Brown,  59  Mo. 
App.  461 ;  Yerby  v.  Sexton,  48  Ala.  311. 

Illustrations  of  Real  Party  in  Interest. 
—  A  testator  gave  a  legacy  to  the  per- 
son who  at  six  years  after  his  decease 
should  act  as  treasurer  of  the  X  soci- 
ety. During  the  said  six  years  X,  Y, 
.and  Z  societies  were  simultaneously 
dissolved,  an  J  the  members  formed 
the  A  society,  with  objects  similar  to 
■  the  X  society.  It  was  held  that  an  ac- 
tion for  the  legacy  should  be  brought 
in  the  name  of  the  treasurer  of  A  soci- 
ety, he  being  the  real  party  in  interest. 
Dewitt  V.  Chandler,  11  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  459. 

Notes  made  payable  to  officials  or 
iheir  successors  in  office  may  be  sued 
upon  by  another  official  who  under  a 
new  law  is  entitled  to  receive  the  pro- 
ceeds. Yerby  v.  Sexton,  48  Ala.  311; 
Williams  v.  State,  37  Ark.  463. 

After  dissolution  of  a  partnership,  a 
.dember    who    purchased    the  partner- 


ship property  may  sue  lor  its  assets  in 
his  own  name.  Walker  v.  Steel,  9 
Colo.  388. 

If  A  deposits  money  in  a  bank  in  the 
name  of  B,  and  delivers  to  B  the  pass- 
book, with  power  to  draw,  B  is  not 
such  a  party  in  interest  that  he  can  sue 
for  the  deposit.  Williams  z'.  Whillock, 
14  Mo.  552. 

Surviving  Joint  Contractors.  —  The  sur- 
vivors of  a  joint  contract  are  the  real 
parties  in  interest,  and  may  sue  for  a 
breach  of  the  contract  without  joining 
the  heirs  or  representatives  of  a  de- 
ceased joint  contractor.  Indiana,  etc., 
R.  Co.  V.  Adamson,  114  Ind.  282. 

Presumptions.  —  He  who  pays  the 
consideration  of  a  contract  is  prima 
facie  the  party  beneficially  interested 
therein,  and  may  sue  thereon,  although 
the  contract  be  in  the  name  of  another 
party.     Tracy  v.  Gunn,  29  Kan.  508.    . 

2.  Legal  Title  Alone  Insufficient.  —  The 
mere  holder  of  a  negotiable  note,  who 
has  no  interest  in  it,  may  not  sue  in 
his  own  name.  A  narr.  averring  that 
A  made  a  note  payable  to  B,  who  in- 
dorsed and  delivered  it,  and  that  said 
note,  before  it  became  due,  was  duly 
delivered  to  the  plaintiff,  is  insufficient 
to  show  right  of  action  in  the  plaintiff. 
The  plaintiff  must  trace  his  title  to  the 
note,  show  in  what  manner  B  indorsed 
it,  to  whom  he  delivered  it,  and  for 
what  purpose  it  was  delivered  to  the 
plaintiff.  Parker  v.  Totten,  10  How. 
Pr.  (N.  Y.  Supreme  Ct.)  233. 

In  an  action  on  a  note  indorsed  by 
the  payees  and  in  the  possession  of  the 
plaintiff,  it  appeared  that  the  note  was 
made  for  the  accommodation  of  the 
payees,  and  was  delivered  to  the  plain- 
tiff after  it  became  due,  to  apply  on  an 
account  what  he  should  collect;  that  it 
had  been  discounted  and  not  paid  to 
the  discounting  bank;  and  it  was  not 
proved  that  the  bank  no  longer  owned 
it.     It  was  held  the  action  could   not 
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while  according  to  others  the  possession  of  the  legal  title  alone 
will  be  sufficient.*  In  actions  on  bills  and  notes,  the  common- 
law  rule  that  such  actions  may  be  brought  by  the  holder,  and 
that  the  plaintiff's  want  of  beneficial  interest  cannot  be  objected 
to  by  the  defendant  *  unless  the  possession  is  mala  fide  and  may 
operate  to  the  prejudice  of  the  defendant,'  seems,  according  to 


be  sustained,  as  it  was  not  prosecuted 
by  the  real  party  in  interest.  Clark  v. 
Phillips,  21  How.  Pr.  (N.  Y.  Supreme 
Ct.)  87. 

Where,  however,  the  payees  specially 
indorsed  the  notes  to  the  plaintiff  and 
directed  payment  to  his  order,  the  de- 
fendant may  not  offer  evidence  to 
prove  that  the  indorsement  was  for 
collection  merely,  and  that  the  payees 
are  still  the  real  owners.  Freeman 
V.  Falconer,  45  N.  Y.  Super.  Ct.  383,  44 
N.  Y.  Super.  Ct.  132. 

A  was  the  holder  of  a  note  payable 
to  B  and  indorsed  in  blank.  In  an  ac- 
tion by  A  the  defendant  offered  to 
prove  that  the  note  was  never  trans- 
ferred to  A,  that  he  was  not  the  legal 
owner  and  holder  thereof,  or  the  real 
party  in  interest,  and  that  it  was  in  fact 
transferred  to  another,  who  was  the 
owner  and  real  party  in  interest.  It 
was  held  that  the  production*  of  the 
note  VfSiS  prima  facie  evidence  of  title, 
but  it  could  be  rebutted  by  the  defend- 
ant's evidence.  Hays  v.  Hathorn,  74 
N.  Y.  486.  In  a  recent  Ohio  case  the 
New  York  cases  were  reviewed,  and 
the  law  was  laid  down  in  accordance 
with  this  case.  Osborn  v.  McClelland, 
43  Ohio  St.  284. 

Joinder  of  Parties.  —  As  to  nature  of 
the  interest  necessary  to  support  a 
joinder  of  parties,  see  infra,  VI.  3. 
Joinder  of  Parties. 

1.  O'Connor  v.  Irvine,  74  Cal.  435; 
Allen  V.  Newberry,  8  Iowa  65.  In  this 
case  the  court  said:  "  Civil  actions  are 
to  be  prosecuted  in  the  name  of  the 
real  party  in  interest.  Code,  §  1676. 
At  law,  this  means  the  party  having 
the  legal  interest;  and  hence  it  has 
been  decided  that  the  holder  of  a  note, 
not  negotiable  by  delivery,  nor  as- 
signed, could  not  sue  upon  it  in  his 
own  name,  though  the  real  owner  of 
it."  See  also  Fear  v.  Jones,  6  Iowa 
169;  Farwell  v.  Tyler,  5  Iowa  535. 

It  should  be  noted,  however,  that  the 
Iowa  Code  preserves  the  distinction  be- 
tween actions  at  law  and  suits  in 
equity,  and  the  holding  of  the  above 
Iowa  cases  depends  upon  this  distinc- 
tion.    See   Conyngham    v.    Smith,    16 


Iowa  471,  wherein  the  court  said: 
"  The  Code  of  1851,  like  the  Revision, 
provided  that  civil  actions  shouid  be 
prosecuted  in  the  name  of  the  real 
party  in  interest.  In  a  law  forum,  this  ^ 
was  uniformly  understood  to  mean  a 
legal  interest.  This  construction  fol- 
lowed almost  as  a  necessary  conse- 
quence from  the  proposition  that  the 
code  abrogated  none  of  the  rules  of  the 
common  law,  as  to  la\fr  and  equity  prac- 
tice, and  the  more  fundamental  idea 
that  under  the  constitution  it  was 
deemed  by  the  legislature  necessary  to 
keep  the  two  jurisdictions  separate  and 
distinct.  This  construction  of  the  code 
and  constitution,  announced  in  Claus- 
sen  V.  Lafrenz,  4  Greene  (Iowa)  224; 
Cooper  V.  Armstrong,  3  Greene  (Iowa) 
120;  a.nd  followed  in  Roberts  7/.  Talia- 
ferro, 7  Iowa  no,  was  adopted  as  in- 
disputable, so  far  as  relates  to  the 
question  now  before  us,  and  upon  this 
assumption,  and  deductions  regarded 
as  necessarily  resulting,  it  was  held 
that  only  those  having  the  legal  inter- 
est in  the  cause  of  action  could  be 
heard  at  law.  In  other  words,  real  in- 
terest was  held  to  mean,  at  law,  a  legal 
interest,  and  hence,  as  in  Farrell  v. 
Tyler,  5  Iowa  536,  it  was  decided  that 
the  holder  of  a  note  not  negotiable  by 
delivery,  nor  assigned  in  writing,  could 
not  sue  upon  it  in  his  own  name." 

The  authority  of  the  earlier  Iowa 
cases  is  much  impaired  by  later  cases 
and  the  sweeping  revision  of  the  code, 
and  the  result  seems  to  be  that  the 
equitable  rule  as  to  parties  applies  to 
law  actions  if  the  relief  asked  may  be 
given  in  that  court.  See  Conyngham 
V.  Smith,  16  Iowa  475;  Shepard  v. 
Ford,  10  Iowa  502;  Cottle  v.  Cole,  20 
Iowa  481;  Taylor  v.  Adair,  22  Iowa 
279;  Rice  V.  Savery,  22  Iowa  470; 
Pearson  v.  Cummings,  28  Iowa  344. 

2,  Caldwell  v.  Lawrence.  84  111.  161; 
Beekman  v.  Wilson,  9  Met.  (Mass.) 
434;  Guernsey  v.  Burns,  25  Wend.  (N. 
Y.)  411.  See  generally  article  Nego- 
tiable Instruments,  vol.  14,  p.  380 
et  seq. 

3.  McHenry  v.  Ridgely,  3  III.  309; 
Burckmyer  v.  Whiteford,  6  Gill  (Md.) 
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some  decisions,  to  prevail  even  under  the  code,  and  the  holder  of 
the  legal  title  is  permitted  to  maintain  an  action  thereon.*  Other 
decisions,  however,  hold  that  the  real  party  in  interest  must  bring 
the  action  and  that  the  legal  title  without  a  beneficial  interest 
will  not  suffice.* 

(c)  Objection  that  Plaintiff  Is  Not  Beal  Party  in  Interest  —  In  Creneral.  — 
Since  the  provision  of  the  code  that  the  real  party  in  interest  must 
sue  is,  with  the  exceptions  to  be  more  fully  set  out  hereafter, 
mandatory,  it  follows  that  if  it  appears  that  the  plaintiff  is  not  the 
real  party  in  interest,  and  is  not  within  any  of  the  express 
exceptions,  such  fact   will  constitute  a  defense  to  the  action.* 


i;  Whileford  v.  Burckmyer,  i  Gill 
(Md.)  127,  39  Am.  Dec.  640;  Guernsey  v. 
Burns,  25  Wend.  (N.  Y.)  411;  Wells  v. 
Schoonover,  6  Heisk.  (Tenn.)  805. 

1.  Cottle  V.  Cole,  20  Iowa  481;  Allen 
V.  Newberry,  8  Iowa  65;  Harpending 
V.  Daniel,  80  Ky.  449;  Minnesota 
Thresher  Mfg.  Co.  v.  Heipler,  49 
Minn.  395;  Eaton  v.  Alger,  47  N.  Y. 
345.  overruling  57  Barb.  (N.  Y.)  179; 
Freeman  v.  Falconer,  44  N.  Y.  Super. 
Ct,  132,  45  N.  Y.  Super.  Ct.  383.  Com- 
pare City  Bank  v.  Perkins,  29  N.  Y.  554. 

In  Cottle  V.  Cole,  20  Iowa  481,  the 
court  said:  "  The  coune  of  decision 
in  this  state  establishes  this  rule,  viz.. 
that  the  party  holding  the  legal  title  of 
a  note  or  instrument  may  sue  on  it 
though  he  be  an  agent  or  trustee,  and 
liable  to  account  to  another  for  the 
proceeds  of  the  recovery,  but  he  is 
open,  in  such  case,  to  any  defense 
which  exists  against  the  party  bene- 
ficially interested.  Farwell  v.  Tyler,  5 
Iowa  535;  Fear  v.  Jones,  6  Iowa  169; 
Sheldon  v.  Middleton,  10  Iowa  17.  Or, 
under  the  Revision,  the  party  bene- 
ficially interested,  though  he  may  not 
have  the  legal  title,  may  sue  in  his 
own  name.  Conyngham  v.  Smith,  16 
Iowa  471,  construing  Rev.,  §  2757. 
And  see  Howard  (N.  Y.)  Code  132,  and 
cases;  Van  Santv.  Plead.  (2d  ed.)  109 
to  115.  This  may  not  precisely  accord 
with  the  line  of  decisions  under  other 
codes,  but  we  think  it  liberal  and  right 
and  conducive  to  the  practical  attain- 
ment of  justice." 

In  the  absence  of  mala  fides  in  a 
plaintiff's  possession  of  promissory 
notes,  indorsed  in  blank  or  specially  to 
himself  or  his  own  order,  the  legal  title 
is  in  him,  and  he  is  legally  the  real 
party  in  interest,  and  can  maintain  an 
action  on  the  notes  even  though  it  ap- 
pears that  the  transfer  is  merely  color- 
able as  between  the  parties.     Freeman 


V.  Falconer,  44  N.  Y.  Super.  Ct.  132. 
In  this  case  the  court  said:  "  Upon  the 
question  of  the  plaintiff's  title  to  the 
notes  in  suit,  and  his  right  to  maintain 
an  action  thereon,  the  weight  of  au- 
thority is  adverse  to  the  position  con- 
tended for  by  the  defendant.  In  Hays 
V.  Southgate,  10  Hun  (N.  Y.)  511,  the 
cases  upon  this  point  are  collated  and 
commented  on,  and  it  is  laid  down  as 
the  settled  rule,  established  by  numer- 
ous adjudications  of  the  Court  of  Ap- 
peals, that  in  the  absence  of  mala  fides 
in  a  plaintiff's  possession  of  promissory 
notes,  indorsed  in  blank,  or  specially 
to  hin»self  or  his  own  order,  the  legal 
title  is  in  him,  and  he  is  legally  the 
real  party  in  interest.  The  most  recent 
case  cited  is  that  of  Sheridan  v.  New 
York  [68  N.  Y.  30].  It  was  held  in  that 
case  that  if  plaintiff  have  a  valid  trans- 
fer as  against  his  assignor,  and  holds 
the  legal  title  to  the  demand,  payment 
to  him  will  protect  the  defendant 
against  any  claim  by  the  assignor. 
He  is,  in  such  case,  the  real  party  in 
interest,  under  the  code,  and  can  main- 
tain the  action,  even  though,  as  be- 
tween the  parties  thereto,  it  appears 
that  the  transfer  is  merely  colorable." 
Payee  of  Draft  Beal  Party  in  Interest. 
—  The  payee  of  a  draft  is  "  the  real 
party  in  interest,"  notwithstanding  an 
agreement  between  him  and  the  drawer 
that  it  is  taken  for  collection,  the  pro- 
ceeds, when  collected,  to  be  applied  in 
payment  of  the  indebtedness  of  the  lat- 
ter to  the  former.  Minnesota  Thresher 
Mach.  Co.  V.  Heipler,  49  Minn.  395. 

2.  Swift  V.  Ellsworth,  10  Ind.  205; 
Carpenter  v.  Miles,  17  B.  Mon.  (Ky.) 
598.  See  also  infra,  VI.  1.  a.  (2)  {b) 
Assignees. 

3.  Alabama.  —  Bryan  v.  Wilson.  27 
Ala.  208. 

California.  —  McPherson  v.  Weston,. 
64  Cal.  275. 
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Thus  a  defendant  may  deny  the  fact  of  assignment,  in  an  action 
by  an  assignee/  but  he  may  not  deny  the  power  of  the  assignor 
to  assign,*  nor  may  he  set  up  the  defense  that  the  assignment  is 
technically  defective.^ 

Demorrer  or  Answer.  —  The  objection  that  the  plaintiff  in  an  action 
is  not  the  real  party  in  interest,  as  required  by  the  code,  when 
available  by  way  of  defense  must  be  raised  by  demurrer  or  answer,* 


Indiana.  —  Bartholomew  County  v. 
Jameson,  86  Ind.  154;  Swift  v.  Ells- 
worth, ID  Ind.  205;  Hereth  v.  Smith, 
33  Ind.  514;  Wilson  v.  Clark,  11  Ind. 
385;  State  V.  Ruhlman,  ill  Ind.  17; 
Bostwick  V.  Bryant,  113  Ind.  448. 

Iowa.  —  Cottle  v.  Cole,  20  Iowa  481. 

Min  nesota.  —  Minnesota  Thresher 
Mfg.  Co.  V.  Heipler,  49  Minn.  395; 
Rohrer  v.  Turrill,  4  Minn.  407. 

Missouri. — Young  v.  Hudson,  99 
Mo.  102;  Giraldin  v.  Howard,  103  Mo. 
40;   Williams  v.  Whiilock,  14  Mo.  552. 

New  York.  —  Eaton  v.  Alger,  57 
Barb.  (N.  Y.)  179;  Hays  v.  Hathorn,  74 
N.  Y.  486. 

Ohio.  —  Osborn  v.  McClelland,  43 
Ohio  St.  284. 

Plesiding  and  Proof.  —  Where  an  an- 
swer denies  that  the  plaintiff  is  the  real 
party  in  interest,  it  is  error  to  exclude 
evidence  offered  by  the  defendant  in 
support  of  the  issues  so  tendered  by  his 
answer.     Nanson  v.  Jacob,  93  Mo.  331. 

Where,  however,  in  a  suit  for  taking 
and  converting  personal  property  from 
the  plaintiff's  possession,  the  defendant 
alleges  that  it  was  taken  in  execution 
as  the  property  of  one  A,  said  defend- 
ant cannot  offer  evidence  that  the  prop- 
erty never  belonged  to  the  plaintiff,  but 
that  one  B  was  the  owner  of  it,  for  the 
purpose  of  showing  that  the  plaintiff 
was  not  the  real  party  in  interest.  The 
plaintiff,  having  an  interest  in  protect- 
ing his  possession,  is  the  real  party 
in  interest  within  the  meaning  of  the 
code.  Paddock  v.  Wing,  16  How.  Pr. 
(N.  Y.  Supreme  Ct.)  547. 

1.  Read  v.  Buffum,  79  Cal.  77. 

2.  The  Power  of  the  Assignor  to  Assign 
the  chose  in  action  cannot  be  questioned 
by  the  defendant  in  an  action  thereon 
by  the  assignee.  Small  v.  Chicago, 
etc.,  R.  Co.,  55  Iowa  582. 

8.  The  fact  that  the  assignment  is 
technically  defective  is  immaterial. 
Kelley  v.  Love,  35  Ind.  106;  Thomas  v. 
Irwin,  90  Ind.  557. 

4.  Giraldin  v.  Howard,  103  Mo.  40; 
Mechanics'  Bank  v.  Gilpin,  105  Mo.  17; 
New   England   L.   &  T.  Co.  v.  Brown, 


59  Mo.  App.  461 ;  Toovey  v.  Baxter,  59 
Mo.  App.  470;  Savage  v.  Corn  Exch. 
F.,  etc.,  Nav.  Ins.  Co.,  4  Bosw.  (N.  Y.) 
2;  Spooner  v.  Delaware,  etc.,  R.  Co., 
115  N.  Y.  22. 

Objection  Not  Available  on  Motion  to 
Dismiss.  —  Thus,  in  Spooner  v.  Dela- 
ware, etc.,  R.  Co.,  115  N.  Y.  22,  it  was 
held  that  where  an  action  to  recover 
damages  for  injuries  to  an  infant, 
alleged  to  have  been  caused  by  the  de- 
fendant's negligence,  was  brought  in 
the  name  of  the  guardian  ad  litem  in- 
stead of  in  the  name  of  the  infant  by 
guardian,  and  the  objection  that  it  was 
not  brought  in  the  name  of  the  real 
party  in  interest  was  not  taken  by  de- 
murrer or  answer,  it  must  be  deemed 
to  have  been  waived  and  could  not  be 
raised  on  trial;  and  that  the  trial  court 
was  justified  in  construing  the  com- 
plaint as  setting  out  a  cause  of  action 
in  the  name  and  on  behalf  of  the  in- 
fant, appearing  by  her  guardian.  In 
this  case  the  court  said:  "  At  the  close 
of  plaintiff's  case  the  defendant  moved 
to  dismiss  the  complaint  upon  the 
ground  that  the  action  was  not  brought 
in  the  name  of  the  real  party  in  in- 
terest. The  motion  was  denied  and 
there  was  an  exception.  No  such  ob- 
jection had  been  taken  by  demurrer  or 
answer.  If  it  was  apparent  upon  the 
face  of  the  complaint,  it  could  have 
been  reached  by  demurrer,  for  there 
would  have  been  a  defect  of  parties. 
Otherwise  it  is  new  matter  to  be 
pleaded  in  the  answer,  and  if  not,  no 
such  issue  is  raised  and  no  such  ques- 
tion can  be  tried.  Smith  v.  Hall,  67  N. 
Y.  50.  The  objection  was  one  which, 
if  taken  in  proper  season,  could  have 
been  obviated  by  a  very  simple  and 
purely  formal  amendment,  and  when 
not  taken  by  either  demurrer  or  answer 
must  be  deemed  to  have  been  waived 
and  may  be  disregarded." 

Evidence  Inadmissible  nnder  General 
Denial.  —  "  Except  in  a  case  where  the 
plaintiff  is  required  to  establish  owner- 
ship as  an  essential  element  of  his 
cause  of  action,  proof  that  he  is  not  the 
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or  it  will  be  considered  to  have  been  waived.*  Such  objection 
cannot  be  made  for  the  first  time  on  appeal.* 

Facts,  Not  Conclusions,  Must  Be  Alleged.  —  In  accordance  With  the 
usual  rule  of  pleading  that  facts  and  not  conclusions  of  law  should 
be  stated,'  it  will  not  be  sufficient  in  raising  this  objection  by 
answer  merely  to  allege  that  the  plaintiff  is  not  the  real  party  in 
interest,*  but  the  facts  showing  this  to  be  the  case  must  be 
set  out.* 

Averment  of  Defense  Against  Eeal  Party.  —  According  to  some  decisions 


real  party  in  interest  cannot  be  given 
under  a  general  denial."  Owen  v. 
Sell,  13  Misc.  Rep.  (N.  Y.  C.  PI.)  272 
[citing  Smith  v.  Hall,  67  N.  Y.,48;  Sav- 
age V.  Corn  Exch.  F.,  etc.,  Nav.  Ins. 
Co.,  4  Bosw.  (N.  Y.)  I.  36  N.  Y.  655; 
Jackson  v.  Whedon,  i  E.  D.  Smith  (N. 
Y.)  141;  Abb.  Tr.  Brief  on  PI.,  §§  941, 
942.  954]. 

1.  Giraldin  v.  Howard,  103  Mo.  40; 
Mechanics  Bank  v.  Gilpin,  105  Mo.  17; 
Savage  v.  Corn  Exch.  F.,  etc.,  Nav. 
Ins.  Co.,  4  Bosw.  (N.  Y.)  2;  Spooner  v. 
Delaware,  etc.,  R.  Co.,  115  N.  Y.  22; 
Robbins  v.  Deverill,  20  Wis.  142. 

Waiver  by  Answer  to  Merits.  —  Where 
the  defendant  answers  to  the  merits 
and  goes  to  trial,  he  cannot  afterwards 
raise  the  objection  that  the  real  party 
in  interest  had  not  been  made  a  party 
plaintiff.  New  England  L.  &  T.  Co.  v. 
Brown,  59  Mo.  App.  461. 

2.  Objections  Cannot  Be  Baised  for  First 
Time  on  Appeal.  —  Giraldin  v.  Howard, 
103  Mo.  40;  Mechanics'  Bank  v.  Gil- 
pin, 105  Mo.  17;  New  England  L.  &  T. 
Co.  z/.  Brown,  59  Mo.  App.  461;  Toovey 
V.  Baxter,  59  Mo.  App.  470;  Benne  v. 
Schnecko,  loo  Mo.  257;  Owen  v.  Sell, 
13  Misc.  Rep.  (N.  Y.  C.  PI.)  272. 

In  Giraldin  v.  Howard,  103  Mo.  40, 
the  court  said:  "  It  is  urged  that,  the 
chancellor  having  found  as  a  fact  that 
Donovan  was  the  real  owner  of  the  note, 
and  that  the  purchase  at  the  trustee's 
sale  in  the  name  of  plaintiff  was  really 
for  his  benefit,  the  plaintiff's  bill  ought 
to  have  been  dismissed.  No  question 
was  raised  in  the  court  below  by  de- 
murrer, answer,  on  trial,  or  in  the 
motion  for  a  review,  that  the  suit  was 
not  being  prosecuted  in  the  name  of 
the  real  party  in  interest,  and  the  objec- 
tion made  for  the  first  time  in  this 
court  comes  too  late  to  avail  anything." 

See  also  infra,  VI.  4.  Raisitig,  Waiv- 
ing, and  Curing   Objections. 

8.  See  article  Legal  Conclusions, 
vol.  12,  p.  1020. 

4.  Indiana.  —  Raymond  v.  Pritchard, 


24  Ind.  318;  Swift  V.  Ellsworth,  10  Ind. 
205;  Garrison  7/.  Clark,  11  Ind.  369; 
Curtis  V.  Gooding,  99  Ind.  45;  Hereth 
V.  Smith,  33  Ind.  514.. 

Iowa.  —  Cottle  v.  Cole,  20  Iowa  481. 

Kentucky.  —  Haggard  v.  Hay,  13  B. 
Mon.  (Ky.)  175. 

New  York.  —  Savage  v.  Corn  Exch. 
F.,  etc.,  Nav.  Ins.  Co.,  4  Bosw.  (N.  Y.) 
i;  Jackson  v.  Whedon,  i  E.  D.  Smith 
(N.  Y.)  141;  Russell  v.  Clapp,  4  How. 
Pr.  (N.  Y.  Supreme  Ct.)  347. 

Averment  of  Legal  Conclusion  —  Illns- 
tration.  —  In  an  action  by  a  corpora- 
tion as  to  property  the  legal  title  to 
which  is  vested  in  the  plaintiff,  it  is  no 
defense  to  allege  that  another  party  has 
become  the  owner  "  of  the  sole  bene- 
ficial interest"  in  the  rights,  property, 
and  immunities  of  the  corporation. 
Winona,  etc.,  R.  Co.  v.  St.  Paul,  etc., 
R.  Co.,  23  Minn.  359. 

5.  See  cases  cited  in  preceding  n<5te. 

Answer  Averring  Conclnsions  Bad  on 
Demxirrer.  —  In  Raymond  z/.  Pritchard, 
24  Ind.  318,  the  court  said:  "  The 
fourth  paragraph  of  the  answer  averred 
'  that  the  defendant  Isaac  Pritchard  is 
the  real  party  in  interest,  and  not  said 
plaintiff.'  To  this  a  demurrer  was 
sustained,  and  that  ruling  is  assigned 
for  error.  This  question  has  been  de- 
cided against  the  sufficiency  of  the  an- 
swer. It  should  have  alleged  facts 
which  would  show,  as  a  matter  of  law, 
that  Isaac  Pritchard  was  the  party 
who,  alone,  should  have  brought  the 
suit."  Citing  Garrison  v.  Clark,  11 
Ind.  369;  Swift  V.  Ellsworth,  10  Ind. 
205;  Lamson  v.  Falls,  6  Ind.  309. 

In  an  action  on  a  promissory  note  by 
an  indorsee  against  the  maker,  an  an- 
swer admitting  the  execution  of  the 
note  and  alleging  that  the  plaintiff  is 
not  the  real  party  in  interest,  that  he 
has  no  interest  whatever  in  the  note, 
and  that  it  belongs  to  a  third  per- 
son, but  not  stating  facts  authorizing 
such  conclusions,  is  bad  on  demurrer. 
Hereth  v.  Smith,  33  Ind.  514. 
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a  plea  that  the  plaintiff  is  not  the  real  party  in  interest  has  been 
held  bad  unless  the  defendant  sets  up  in  addition  a  good  defense 
against  such  real  party.* 

(2)  In  Actions  Ex  Contractu  —  (a)  In  General.  —  Under  the  code, 
as  at  common  law,  the  party  with  whom  a  contract  is  made  is,  as 
between  the  original  parties  thereto,  prima  facie  the  real  party  in 
interest  and  must  maintain  an  action  on  the  contract.* 

(b)  Assignees  —  aa.  Generally. — The  change  in  the  common-law 
rule  as  to  parties  plaintiff,  effected  by  the  code  provision  that 
actions  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  is  especially  marked  in  the  case  of  assignments  of  causes 
of  action  arising  ex  contractu.  At  common  law  all  actions  upon 
such  assigned  cause  of  action,  with  the  exception  of  negotiable 
instruments,  must  be  in  the  name  of  the  party  in  whom  was  vested 
the  legal  interest  in  the  contract,  and  not  in  that  of  the  assignee.' 
Under  the  code,  however,  the  assignee  of  a  cause  of  action  arising 
ex  contractu  which  can  properly  be  assigned  *  is  the  real  party  in 
interest,  and  as  such  may  maintain  the  action  in  his  own  name.* 


1.  A  defense  that  the  plaintiff,  the 
payee  or  holder  by  indorsement  of  a 
note,  is  not  the  real  party  in  interest 
is  not  good  unless  payment  to  or  de- 
fense against  the  party  really  interested 
is  also  set  up.  Price  v.  Dunlop.  5  Cal. 
483;  Gushee  v.  Leavitt,  5  Cal.  160; 
Caldwell  v.  Lawrence,  84  ill.  161; 
Lohman  v.  Cass  County  Bank.  87  111. 
616;  Hutchinson  v.  Crane,  100  111.  269; 
Farwell  v.  Tyler,  5  Iowa  535;  Klein  v. 
Buckner,  30  La.  Ann.  680;  Allen  v. 
Pannell,  51  Tex.  165. 

Such  defense  only  furnishes  ground 
for  an  order  requiring  the  real  party  in 
interest  to  be  brought  in.  Vanbuskirk 
V.  Levy,  3  Mete.  (Ky.)  133;  Carpenter 
V.  Miles,  17  B.  Mon.  (Ky.)  598. 

2.  See  ante,  IV.  i.  b.  (i)  (a). 

3.  See  ante,  IV.  i.  a.  (2].  See  also 
article  Negotiable  Instruments,  vol. 
14,    p.  380  et  seq. 

4.  As  to  Wliat  Causes  of  Action  May 
Be  Assigned,  see  the  title  Assignments,  2 
Am.  and  Eng,  Encyc.  of  Law  (2d  ed.) 
1018,  and  also  article  Equitable 
Assignments,  vol.  7  of  this  work,  pp. 

748,  751- 

Contracts  Founded  on  Personal  Confi- 
dence.—  Rights  arising  from  contracts 
cannot  be  transferred  if  coupled  with 
personal  liability,  or  if  they  involve  a 
relation  of  personal  confidence  such 
that  the  party  whose  agreement  con- 
ferred those  rights  must  have  intended 
them  to  be  exercised  only  by  him  in 
whom  he  actually  confided.  Arkansas 
Valley  Smelting  Co.    v.    Belden   Min. 


Co.,  127  U.  S.  387;  See  also  the  title 
Assignments,  2  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  1018. 

5.  Alabama.  —  Kansas  City,  etc.,  R. 
Co.  V.  Cobb,  100  Ala.  228;  Flexner  v, 
Dickerson,  65  Ala.  72;  Alabama  Ter-- 
rainal,  etc..  Co.  v.  Knox,  115  Ala.  567; 
Leonard  v.  Storrs,  31  Ala.  488. 

California.  —  Caulfield  v.  Sanders,  17 
Cal.  569;  McLaren  v.  Hutchinson,  22 
Cal.  187;  Craig  v.  Fry.  68  Cal.  363; 
Herman  v.  Hecht,  116  Cal.  553. 

Colorado.  —  Bassett  v.  Inman,  7  Cok). 
270;  Walker  z/.  Steel,  9  Colo.  388;  Lim- 
berg  V.  Higenbotham,  11  Colo.  156;  Cen- 
tral City  First  Nat.  Bank  v.  Hummel, 
14  Colo.  275;  Walsh  V.  Allen,  6  Colo. 
App.  303;  Jackson  v.  Hamm,  14  Colo. 
58;  Layton  v.  Kirkendall,  20  Colo.  236; 
Moulton  V.  McLean,  5  Colo.  App.  454. 

Idaho.  —  Brumback  v.  Oldham,  i 
Idaho  709. 

Indiana.  —  Hancock  v.  Ritchie,  11 
Ind.  48;  Kelley  v.  Love,  35  Ind.  106; 
Hays  V.  Branham,  36  Ind.  219;  Root 
V.  Moriarty,  39  Ind.  85;  Mewherter  z'. 
Price,  II  Ind.  199;  Felton  v.  Smith,  84 
Ind.  485. 

Iowa.  —  Rising  v.  Teabout,  73  Iowa 
419;  Knadler  v.  Sharp,  36  Iowa  232; 
Abell  Note  Brokerage,  etc..  Co.  v. 
Hurd,  85  Iowa  559;  Barthol  :.•.  Blakin, 
34  Iowa  452;  Cottle  v.  Cole,  20  Iowa 
481;  Miller  v.  Wolbert,  71  Iowa  539; 
Swan  V.  Yaple,  35  Iowa  248;  Allen  v. 
Newberry,  8  Iowa  65;  McCormick  v. 
Grundy  County,  24  Iowa  382;  Younker 
V.    Martin,    18   Iowa    143;    Pearson  v. 
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bb.  In  Federal  Courts.  —  By  virtue  of  the  Practice  Conformity 
Act,  an  assignee  of  a  cause  of  action  arising  ex  contractu  may,  as 
the  real  party  in  interest,  sue  in  his  own  name  in  the  federal 


Cummings,  28  Iowa  345;  Warnock  v. 
Richardson,  50  Iowa  450;  Moore  z/.  Low- 
rey,  25  Iowa  336. 

Kansas.  —  Krapp  v.  Eldridge,  33 
Kan,  106;  Williams  v.  Norton,  3  Kan. 
295 ;  Schnier  v.  Fay,  12  Kan.  184; 
American  Cent.  Ins.  Co.  v.  McLana- 
than,  II  Kan.  533. 

Kentucky.  —  Rogge  v.  Cassidy,  (Ky. 
1890)  13  S.  W.  Rep.  716;  Brooking  v. 
Clarke,  2  Lict.  (Ky.)  197. 

Massachusetts. — Manufacturers'  Nat. 
Bank  v.  Thompson,  129  Mass.  4.38. 

Minnesota. — White  v.  Phelps,  14  Minn. 
27:  Anderson  v.  Reardon,  46  Minn.  185; 
Struckmeyer  v.  Lamb,  64  Minn.  5% 

Mississippi.  —  Chicago,  etc..  R.  Co. 
V.  Packwood,  59  Miss.  280;  Peebles  v. 
Murphy,  (Miss.  1895)  17  So.  Rep.  278. 

Missouri.  —  Waterman  v.  Frank,  21 
Mo.  108;  Ashby  v.  Winston,  26  Mo. 
210;  Young  V.  Hudson,  99  Mo.  102; 
Simmons  v.  Belt,  35  Mo.  461;  Beattie 
V.  Lett,  28  Mo.  596;  Webb  v.  Morgan, 
14  Mo.  429;  Bennett  v.  Pound,  28  Mo. 
598;  Haysler  v.  Dawson,  28  Mo.  App. 
531;  Willard  v.  Moies,  30  Mo.  142; 
Nanson  v.  Jacob,  93  Mo. -331;  Hutch- 
ings  V.  Weems,  35  Mo.  285;  State  v. 
Shelby,  75  Mo,  482;  Long  v.  Heinrich, 
46  Mo.  603;  St.  Louis  V.  Rudolph,  36 
Mo.  465;  Smith  v.  Schibel,  19  Mo.  140; 
Thornton  v.  Crowther,  24  Mo.  164; 
Boeka  v.  Nuella,  28  Mo.  180;  Walker  v. 
Mauro,  18  Mo.  564;  Van  Doren  v. 
Relfe,  20  Mo.  455;  Long  v.  Constant, 
19  Mo.  320;  Brady  v.  Chandler,  31  Mo. 
28;  Nicolay  v.  Fritschle,  40  Mo.  67; 
Griffith  V.  Conway,  45  Mo.  App.  574; 
Buffington  v.  South  Missouri  Land 
Co.,  25  Mo.  App.  492;  McLaughlin  v. 
McLaughlin,  t6  Mo.  242. 

Nebraska.  —  Herron  v.  Cole,  25  Neb. 
692;  Farmers,  etc..  Ins.  Co.  v.  Moore, 
48  Neb.  713. 

A^ew  York.  —  Cummings  v.  Morris, 
25  N.  Y.  625;  Allen  v.  Brown,  44  N.  Y. 
228;  Meeker  z/.  Claghorn,  44  N.  Y.  349; 
Daby  v.  Ericsson,  45  N.  Y.  786;  Bil- 
lings V.  Jane,  11  Barb.  (N.  Y.)  620; 
Eaton  V.  Alger,  47  N.  Y.  345;  AUgoever 
V.  Edmunds,  66  Barb.  (N.  Y.)  579; 
Matthews  v.  Moran,  19  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  24;  Clark  v.  Titcomb, 
42  Barb.  (N.  Y.)  122;  James  v.  Chal- 
mers, 5  Sandf.  (N.  Y.)  52;  Freeman  v. 
Falconer,  45  N.  Y.  Super.  Ct.  383;  De- 


vol  V.  Barnes,  7  Hun  (N.  Y.)  342;  Car- 
penter V.  Cummings,  18  Misc.  Rep.  (N. 
Y.  City  Ct.)  587;  Hastings  z/.  McKinley, 
I  E.  D.  Smith  (,N.  Y.)273;  Sheldon  v. 
Wood,  2  Bosw.  (N.  Y.)  267;  Combs  v. 
Bateman.  10  Barb.  (N.  Y.)  573;  Main 
V.  Feathers,  21  Barb.  (N.  Y.)646;  Burt- 
nett  V.  Gwynne,  2  Abb.  Pr.  (N.  Y.  C. 
PI.)  79;  Durgin  v.  Ireland,  14  N.  Y. 
322;  Rupp  V.  Lobach,  4  E.  D.  Smith 
(N.  Y.)  6g;  Marine  Bank  v.  Vail,  6 
Bosw.  (N.  Y.)  421;  Beams  v  Gould,  8 
Daly  (N.  Y.)  384;  Crummins  v.  Barka- 
low,  4  Keyes  (N.  Y.)  514;  St.  John  v. 
American  Mut.  L.  Ins.  Co.,  i-?  N.  Y.  31; 
Mills  V.  Watson,  i  Sweeny  (N.  Y.)  374; 
Sheridan  v.  New  York,  68  N.  Y,  30;  Sharp 
V.  Edgar,  3  Sandf.  (N.  Y,)  379;  Main  v. 
Davis,  32  Barb,  (N.  Y.)  461;  Houghton 
:■.  Dodge,  5  Bosw.  (N.  Y.)  326;  Bag- 
gott  V.  Boulger,  2  Duer  (N.  Y.)  t6o; 
Central  Trust  Co.  v.  New  York  Equip- 
ment Co.,  87  Hun  (N.  Y.)  421;  White  v. 
Low,  7  Barb.  (N.  Y.)  204;  Lawler  v.  Na- 
tional L.  Assoc,  83  Hun  (N.  Y.)  393. 

North  Carolina.  —  Swepson  v.  Har- 
vey, 69  N.  Car.  387;  Andrews  v.  Mc- 
Daniel,  68  N.  Car.  385. 

Ohio.  —  Allen  v.  Miller,  11  Ohio  St. 
374;  Clawson  v.  Cone,  2  Handy  (Ohio) 
67;  Osborn  v.  McClelland,  43  Ohio  St. 
284. 

Oregon.  —  Gregoire  v.  Rourke,  28 
Oregon  275;  Dawson  v.  Pogue,  18  Ore- 
gon 94. 

South  Dakota.  —  Coughran  v.  Sund- 
back,  9  S.  Dak.  483. 

Texas.  —  Maverick  v.  Maury,  79 
Tex.  435;  McCarty  v.  Brackenridge,  i 
Tex.  Civ.  App.  170;  Merlin  v.  Man- 
ning, 2  Tex.  351. 

Utah.  —  Wilson    v.    Kiesel,    9    Utah 

397- 

Washington.  —  McDaniel  v.  Pressler, 
3  Wash.  636;  Seattle  Nat.  Bank  v.  Em- 
mons. 16  Wash.  585;  Yakima  Nat. 
Bank  v.  Knipe,  6  Wash.  348. 

Wisconsin.  —  Wooliscroft  v.  Norton, 
15  Wis.  198;  Stuckey  v.  Fritsche,  77 
Wis.  329;  Kimball  v.  Spicer,  12  Wis. 
668;  Landauer  v.  Espenhain,  95  Wis. 
169;  Hooper  v.  Chicago,  etc.,  R.  Co., 
27  Wis.  81. 

United  States.  —  Arkansas  Valley 
Smelting  Co.  i<.  Belden  Min.  Co.,  127 
U.  S.  37q;  Delaware  County  v.  Diebold 
Safe,  etc.,  Co.,   133  U.  S.  473;  Dexter 
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courts  sitting  in  code  states,*  and  that  too,  according  to  some 
decisions,  though  the  assignor  retains  an  interest  in  the  cause  of 
action  assigned.*  But  before  the  adoption  of  this  act  the  rule 
was  otherwise.' 

(c)  Third  Person  for  Whose  Benefit  Contract  Was  Made.  —  Where  it  appears 
that  a  contract  for  a  valuable  consideration  *  was  in  fact  made  for 
the  benefit  of  a  third  person,  such  third  person  may,  as  the  real 
party  in  interest,  under  the  code  provision,  maintain  an  action  on 
such  contract  in  his  own  name,*  with  the  exception,   it  would 


I 


V.   Sayward,   51   Fed.   Rep.  729;  Perry 
V.  Barry,  i  Cranch  (C.  C.)  204. 

See  generally,  as  to  the  effect  of 
assignment  pendente  lite,  article  Eqi;i- 
TABLE  Assignments,  vol.  7,  p.  772. 

1.  Arkansas  Valley  Smelting  Co.  v. 
Belden  Min.  Co.,  127  U.  S.  379;  Dela- 
ware County  V.  Diebold  Safe,  etc.,  Co., 
133  U.  S.  475. 

2.  Dexter  v.  Sayward,  51  Fed.  Rep. 
729. 

3.  Before  the  Adoption  of  the  Practice 
Conformity  Act  it  was  held  that  in  a 
common-law  action  in  the  Circuit 
Court  for  the  Southern  District  of  New 
York,  the  assignee  of  a  nonnegotiable 
contract  has  no  capacity  to  sue  upon  it 
in  his  own  name,  the  provision  of  the 
state  Code  of  Procedure  requiring 
every  suit  to  be  brought  in  the  name  of 
the  real  party  in  interest  not  having 
been  adopted  by  that  court.  This  prac- 
tice was  held  to  apply  not  only  to  an 
action  originally  commenced  in  that 
court,  but  to  one  removed  into  that 
court  from  a  court  of  the  state,  and  to 
all  the  proceedings  in  that  court  after 
its  removal.  Suydam  v.  Ewing,  2 
Blatchf.  (U.  S.)  359. 

4.  Burke  v.  Steel,  40  Ga.  217;  Meyer 
V.  Lowell,  44  Mo.  328;  Coster  v. 
Albany,  43  N.  Y.  399;  Lawrence  v. 
Fox,  20  N.  Y.  268;  Odell  v.  Mulry, 
9  Daly  (N.  Y.)  381;  Heath  v.  Coreth,  11 
Tex.  Civ.  App.  91;  Bassett  z'.  Hughes, 
43  Wis.  319. 

A  direction  by  a  creditor  to  his  debtor 
to  pay  money  to  a  third  person,  if  made 
without  a  consideration  or  other  cir- 
cumstances to  render  it  legally  obliga- 
tory, will  not  sustain  an  action  by  the 
third  person  in  his  own  name.  Burke 
V.  Steel,  40  Ga.  217. 

5.  Alabama.  —  North  America  Ins. 
Co.  V.  Forcheimer,  86  Ala.  541 ;  Mason 
V.  Hall,  30  Ala.  599;  Evans  v.  Carey, 
29  Ala.  99;  Huckabee  v.  May,  14  Ala. 
263;  Hoyt  V.  Murphy,  18  Ala,  316; 
Shotwell  V.  Gilkey,  31  Ala.  724. 

California.  —  Chung    Kee    v.   David- 


son, 73  Cal.  522;  Sacramento  Lumber 
Co.  V.  Wagner,  67  Cal.  293;  Tyler  v. 
Mayre,  95  Cal.  160;  Baxter  v.  Hart, 
104  Cal.  344;  Western  Development 
Co.  V.  Emery,  61  Cal.  611;  Wormouth 
V.  Hatch,  33  Cal.  121;  O'Connor  v. 
Irvine,  74  Cal.  435;  Flint  v.  Cadeqasso, 
64  Cal.  83;  First  Baptist  Church  v. 
Branham,  90  Cal.  22;  Chin  Kem  You 
V.  Ah  Joan,  75  Cal.  124. 

Indiana.  —  Stevens  v.  Flannagan, 
131  Ind.  122;  Carnahan  v.  Tousey,  93 
Ind.  561;  Leake  v.  Ball,  116  Ind.  214; 
Helms  V.  Kearns,  40  Ind.  124;  Miller 
V.  Billingsly,  41  Ind.  489;  McDill  v. 
Gunn,  43  Ind.  315;  Haggerty  v.  John- 
ston, 48  Ind.  41;  Crim  v.  Fitch,  53  Ind. 
214;  Whitesell  v.  Heiney,  58  Ind.  108; 
Loeb  V.  Wei 5,  64  Ind.  285;  Carter  >. 
Zenblin,  68  Ind.  436;  Fisher  v.  Wil- 
moth,  68  Ind.  449;  Waltz  v.  Waltz,  84 
Ind.  403;  Romaine  v.  Judson,  128  Ind, 
403;  Henderson  v.  McDonald,  84  Ind. 
149;  Brouff  V.  Hudson,  138  Ind,  280; 
Dunlap  V.  McNeil,  35  Ind.  316;  Hardy 
V.  Blazer,  29  Ind.  226. 

Iowa.  —  Rice  v.  Savery,  22  Iowa  470; 
Pipestone  First  Nat.  Bank  v.  Rowley, 
92  Iowa  530;  Cedar  Rapids,  etc.,  R. 
Co.  V.  Stewart,  25  Iowa  115;  Zimmer- 
man z/.  Farmers'  Ins.  Co. ,  76  Iowa  352; 
Moorehead  v.  Hyde,  38  Iowa  382. 

Kansas.  —  Hutchison  v.  Myers,  52 
Kan.  290. 

Kentucky.  —  Paducah  Lumber  Co, 
V.  Paducah  Water  Supply  Co,,  89  Ky. 
340;  Duncan  v.  Owensboro  Water  Co., 
(Ky.  1889)  12  S.  W.  Rep.  557;  Benge 
V.  Hiatt,  82  Ky,  666;  Dodge  v.  Moss, 
82  Ky.  441, 

Minnesota.  —  StarJha  v.  Greenwood, 
28  Minn,  521;  Merriam  v.  Pine  City 
Lumber  Co.,  23  Minn.  314;  Lovejoy  v. 
Howe,  55  Minn.  353;  Van  Eman  v. 
Stanchfield,  10  Minn,  255, 

Missouri.  —  Rogers  v.  Gosnell,  51 
Mo.  466,  58  Mo.  589;  Schuster  v.  Kan- 
sas City,  etc.,  R.  Co.,  60  Mo.  290;  Ellis 
V.  Harrison,  104  Mo.  270;  Howsmon  v. 
Trenton    Water     Co.,     119     Mo.     304; 
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Kansas  City  Sewer  Pipe  Co.  v.  Thomp- 
son, 120  Mo.  218;  Meyer  v.  Lowell, 
44  Mo.  328;  Flanagan  v.  Hutchinson, 
47  Mo.  237;  Bowman  v.  Branson,  iii 
Mo.  343;  Raum  v.  Kaltwasser,  4  Mo. 
App.  573;  State  z/.  St.  Louis,  etc.,  R.  Co., 
125  Mo.  596;  Porter  v.  Woods,  138  Mo. 
539;  Slillvvell  V.  Hamm,  97  Mo.  579; 
Wiggins  Ferry  Co.  v.  Chicago,  etc., 
R.  Co.,  73  Mo.  389;  Winn  v.  Lippin- 
colt  Invest.  Co.,  125  Mo.  528;  Morrell 
V.  Koerner-Parker  Lumber  Co.,  51  Mo. 
App.  592;  Beardslee  v.  Morgner,  4  Mo. 
App.  139;  Barbaro  z/.  Occidental  Grove 
No.  16,  4  Mo.  App.  429. 

Nebraska.  —  Barnett  v.  Pratt,  37  Neb. 
349;  Lyman  v.  Lincoln,  38  Neb.  794. 

Nevada.  —  Miliani  v.  Tognini,  19 
Nev.  133. 

New  York.  —  Lawrence  v.  Fox,  20  N. 
Y.  268;  Coster  w.  Albany,  43  N.  Y.  399; 
Hand  v.  Kennedy,  45  N.  Y.  Super.  Ct. 
385;  Secor  V.  Lord,  3  Keyes  (N.  Y.) 
525;  Riordan  v.  First  Presb.  Church, 
7  Misc.  Rep.  (N.  Y,  C.  PI.)  744;  Sim- 
son  V.  Brown,  68  N.  Y.  360;  Van 
Schaick  v.  Third  Ave.  R.  Co.,  38  N.  Y. 
346;  Ricard  z/.  Sanderson,  41  N.  Y.  179; 
Dunning  v.  Leavitt,  85  N.  Y.  39;  King 
V.  Israel,  19  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  159;  Erickson  v.  Compton,  6  How. 
Pr.  (N.  Y.  Supreme  Ct.)47i;  Roussel 
V.  St.  Nicholas  Ins.  Co.,  41  N.  Y. 
Super.  Ct.  279;  Nevius  v.  Dunlap,  33 
N.  Y.  676;  Ripley  v.  Astor  Ins.  Co.,  17 
How.  Pr.  (N.  Y.  Supreme  Ct.)  444; 
MuUer  v.  Maxwell,  2  Bosw.  (N.  Y.)355; 
Bleecker  v.  Franklin,  -2  E.  D.  Smith 
(N.  Y.;  93;  Hale  v.  Boardman,  27 
Barb.  (N.  Y.)  82;  General  Mut.  Ins.  Co, 
V.  Benson,  5  Duer  (N.  Y.)  168;  Union 
India  Rubber  Co.  v.  Tomlinson,  i  E. 
D.  Smith  IN.  Y.)  364;  Pulver  v.  Skin- 
ner, 42  Hun  (N.  Y.)  322;  Litchfield  v. 
Flint,  104  N.  Y.  543;  Campbell  v. 
Smith,  71  N.  Y.  26;  Wright  v.  Chapin, 
87  Hun  (N  Y.)i44;  Spingarn  z/.  Rosen- 
feld,  4  Misc.  Rep.  (N.  Y.  C.  PI.)  523; 
Berry  v.  Gavin,  88  Hun  (N.  Y.)  i; 
Earle  v.  Crane,  6  Duer  (N.  Y.)  564; 
Camden  Bank  v.  Rodgers,  4  How.  Pr. 
(N.  Y.  Supreme  Ct.)  63;  Albere  v. 
Kingsland,  (Brooklyn  City  Ct.)  13  N. 
Y.  Supp.  794;  Barker  v.  Bucklin,  2  Den. 

(N.  Y.)45- 

North  Carolina.  —  Porter  v.  Rich- 
mond, etc.,  R.  Co.,  97  N.  Car.  46. 

Ohio.  —  Emmitt  v.  Brophy,  42  Ohio 
St.  82;  Crumbaugh  v.  Kugler,  3  Ohio 
St.  549;  Bagaley  v.  Waters,  7  Ohio  St. 
367;  Trimble  v.  Strother,  25  Ohio  St. 
381;  Thompson  v.  Thompson,  4  Ohio 
St.  333- 


Oregon.  —  Schneider  v.  White,  12 
Oregon  503. 

Texas.  —  Heath  v.  Coreth,  11  Tex. 
Civ.  App.  91;  Evans  v.  Gulf,  etc.,  R. 
Co.,  9  Tex.  Civ.  App.  124. 

Utah.  —  Thompson  v.  Cheesman,  15 
Utah  43. 

Wisconsin.  —  Bassett  ;■.  Hughes,  43 
Wis.  319;  McDowell  v.  Laev,  35  Wis. 
171. 

In  Rice  v.  Savery,  22  Iowa  470,  the 
court  said:  "  The  Revision  has  made 
great  changes  in  relation  lo  parties  to 
actions  (chapter  117).  It  is  no  longer 
absolutely  necessary  (^§  2757  and  2758) 
that  the  party  to  whom  a  promise  is 
made  shall  be  the  plaintiff  on  the  rec- 
ord in  an  action  to  enforce  it.  That  is 
to  say,  if  the  promise  is  made  for  the 
benefit  of  another  who  is  the  real  party 
in  interest,  the  latter  may  sue  though 
the  contract  or  promise  be  made  to  an 
agent  or  trustee;  or,  in  the  case  last 
supposed,  the  agent,  or  trustee,  or  per- 
son in  whose  name  a  contract  is  made 
for  the  benefit  of  another,  may  sue 
without  joining  the  party  for  whose 
benefit  the  suit  is  prosecuted.  This  is 
well  settled  by  the  previous  adjudica- 
tions of  this  court.  Conyngham  v. 
Smith,  16  Iowa  471 ;  Cottle  v.  Cole,  20 
Iowa  482;  Taylor  v.  Adair  [22  Iowa 
279]  at  present  term." 

In  Alabama  a  suit  brought  by  a  party 
claiming  the  beneficial  ownership  of  a 
contract  cannot  be  maintained  under 
the  provisions  of  section  2594  of  the 
code,  since  it  is  not  one  for  the  pay- 
ment of  money.  Buck  v.  Carlisle,  98 
Ala.  580.  In  this  case  the  court  said: 
"  Something  is  said  in  briefs  of  coun- 
sel about  the  beneficial  ownership  of 
this  contract  being  in  the  plaintiff,  and 
to  the  effect  that  for  that  reason  he  is 
entitled  to  maintain  this  suit  under 
section  2594  of  the  code.  There  are 
several  reasons  for  denying  all  advan- 
tage to  plaintiff  based  on  this  consid- 
eration. One  is  that  the  contract  is  not 
one  for  the  payment  of  money,  and 
hence  is  nol  within  that  section.  An- 
other is  that  the  present  action  is  not 
based  on  the  contract  at  all,  but  pro- 
ceeds on  the  assumption  that  *he  con- 
tract has  been  destroyed  by  rescission. 
And  yet  another  is  that  a  contract  can- 
not be  rescinded  efficaciously  except  by 
the  parties  to  it  —  those  bound  by  its 
terms,  whether  original  parties  or 
transferees  —  not  pe  rsons  having  no 
connection  which  the  law  recognizes 
with  the  writing,  but  merely  some 
beneficial  interest  in  its  terms." 
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seem,  of  certain  classes  of  express  trusts ;  *  and  this  right  is  not 
affected  by  the  provisions  to  be  found  in  the  statutes  of  some 
states,  which  declare  that  the  party  in  whose  name  a  contract  is 
made  is  the  trustee  of  an  express  trust  who  may  sue  in  his  own 
name  thereon,*  since  a  recovery  by  either  will  be  a  bar  to  another 
action.'  So  far  as  the  right  of  a  third  person  to  sue  upon  a  con- 
tract not  made  with  him  does  not  depend  upon  express  code  pro- 
visions, it  has  been  fully  considered  in  a  previous  section  of  this 
article,  which  should  be  consulted  in  connection  with  this  section.* 
(3)  In  Actions  Ex  Delicto  —  (a)  In  General.  —  As  a  general  rule 
the  code  has  not  altered  the  common-law  rule  as  to  the  proper 
party  plaintiff  in  actions  ex  delicto.  The  person  who  has  sus- 
tained injury  to  his  own  person  or  property  by  reason  of  the 
wrong  is  the  real  party  in  interest  who  must  maintain  the  action 
to  recover  for  such  injury.* 


Parol  Promise  Sufficient.  —  In  order 
that  the  beneficiary  of  a  contract  may 
sue  thereon  in  his  own  name  it  is  not 
necessary  that  the  promise  shall  be  in 
writing.  Mason  v.  Hall,  30  Ala.  599; 
Flanagan  7>.  Hutchinson,  47  Mo.  239; 
Beardslee  v.  Morgner,  4  Mo.  App. 
139;  Howard  v.  Coshow,  33  Mo.  118; 
Besshears  v.  Rowe,  46  Mo.  501;  Barker 
V.  Bucklin,  2  Den.  (N.  Y.}  45. 

1.  Rogers  v.  Gosnell,  51  Mo.  466. 

2.  Rogers  v.  Gosnell,  51  Mo.  466; 
Ellis  V.  Harrison,  104  Mo.  270.  See 
also  Hubbell  v.  Medbury,  53  N.  Y.  98. 

In  Erickson  v.  Compton,  6  How.  Pr. 
(N.  Y.  Supreme  Ct.)47i,  the  court  said: 
"  I  am  satisfied  that,  under  the  provi- 
sions of  the  code,  the  evidence  offered 
in  this  case  was  admissible;  and  that, 
assuming  to  be  true  what  was  proposed 
to  be  proved,  the  action  was  well 
brought  in  the  name  of  the  plaintifif. 
Section  iii  of  the  code  provides  that 
'  every  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest, 
except  as  otherwise  provided  in  sec- 
tion 113,'  etc.  By  section  113,  '  an  ex- 
ecutor or  administrator,  a  trustee  of  an 
express  trust,  or  a  person  expressly 
authorized  by  statute,  may  sue,  with- 
out joining  with  him  the  person  for 
whose  benefit  the  action  is  prosecuted. 
A  trustee  of  an  express  trust,  within 
the  meaning  of  this  section,  shall  be 
construed  to  include  a  person  with 
whom,  or  in  whose  name,  a  contract  is 
made  for  the  benefit  of  another.'  It 
was  not  necessary  for  the  plaintiff,  as 
it  would  have  been  before  the  code,  to 
show  that  the  contract  was  made  with 


tract  by  its  having  been  made  for  his 
benefit." 

3.  Rogers  v.  Gosnell,  51  Mo.  466. 
In  this  case  the  court  said:  "  The  party 
in  whose  name  a  contract  is  made  for 
the  benefit  of  another  is  declared  by 
our  practice  act  to  be  a  trustee  of  an 
express  trust,  and  such  trustee  may  sue 
in  his  own  name.  Harney  v.  Dutcher, 
15  Mo.  89;  Miles  V.  Davis,  19  Mo.  408; 
2  W.  S.  1000,  §  3.  It  does  not  follow, 
because  the  trustee  is  allowed  to  sue 
in  his  own  name  on  such  a  contract, 
that  the  beneficiary  is  precluded  from 
doing  so.  A  recovery  by  either  would 
be  a  bar  to  another  action,  whether 
brought  by  the  trustee  or  beneficiary. 
In  some  classes  of  trusts  the  trustee 
alone  can  sue  at  law,  but  this  is  not 
one  of  that  character.  The  courts  have 
repeatedly  held  that  a  person  for  whose 
benefit  a  contract  is  made  may  sue  in 
his  own  name,  when  it  appears  on  the 
face  of  the  contract  that  he  is  the  bene- 
ficiary. This  was  the  law  before  our 
code  of  practice  was  adopted,  and  that 
code,  allowing  a  trustee  to  sue,  has  not 
altered  this  rule." 

When  a  promise  is  made  to  one  per- 
son for  the  benefit  of  another,  ihe  lat- 
ter may  maintain  an  action  on  it  in  his 
own  name,  notwithstanding  the  former 
might  also  sue;  but  he  must  declare 
specially,  except  when  he  can  maintain 
an  action  for  money  had  and  received. 
Mason  v.  Hall,  30  Ala.  599. 

Compare  the  Bole  at  Common  Law, 
supra,  IV.  I.  b.  (2)  Contracts  for  Benefit 
of  Third  Persons. 

4.  See   supra,  IV,   I.  b.  (2)    Contracts 


him,  to  entitle  him  to  sue  upon  it,  but    for  Benefit  of  Third  Persons. 

it  would  have  been  sufficient  to  prove        5.  See  supra,    IV.    i.  c.    Actions   Ex 

that  he  was  the  sole  owner  of  the  con-    Delicto. 
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(b)  Iqjories  to  Realty  —  aa.  When  Tenant  in  Possession  May  or  Must  Sue. 

—  Under  the  code,  as  at  common  law,  the  tenant  holding  the 
possession  of  realty  for  himself  must  maintain  an  action  for  any 
injury  to  his  interest.* 

bb.  When  Reversioner  or  Remainderman  May  or  Must  Sue.  —  Under 
the  code,  as  at  common  law,  where  the  injury  to  realty,  though 
in  the  possession  of  a  tenant,  is  of  a  lasting  and  permanent 
character,  an  action  therefor  may  also  be  maintained  by  the 
immediate  remainderman  or  reversioner.*  For  an  injury  to  the 
freehold  which  does  not  affect  the  interest  of  the  one  in  possession, 
the  remainderman  must  sue.*  Where  the  same  wrong  causes 
injury  not  only  to  the  person  in  possession  of  a  particular  estate, 
but  also  permanent  in  its  character,  both  the  person  in  possession 
and  the  reversioner  may  maintain  an  action  therefor,  each  for  the 
injury  to  his  respective  interest.*  Such  actions,  under  the  code, 
are  analogous  to  the  common-law  action  of  trespass,  which  might 
be  brought  by  the  tenant,  and  an  action  on  the  case,  which  the 
reversioner  or  remainderman  might  maintain.* 

(c)  Injuries  to  Personalty  —  aa.  When  General  Owner  May  or  Must  Sue. 

—  Under  the  code,  as  at  common  law,  the  general  owner  of  per- 
sonal property  may  maintain  an  action  for  injuries  to  such  prop- 
erty where  he  has  the  right  to  immediate  possession,  although  at 
the  time  such  property  is  in  the  immediate  possession  of  another.® 
Where  an  injury  to  personal  property  is  of  such  a  nature  as  per- 
manently to  affect  the  reversionary  interest  therein,  the  general 
owner  of  the  property  may  sue  for  the  injury  to  such  interest, 
even  though  he  has  not  the  right  to  the  immediate  possession  of 
the  personalty.'' 

1.  See  supra,  IV.  i.  c.  (3)  Injuries  to  this  case  the  court  said:  "  At  the  com- 
Real Property.  See  also  Colton  v.  Onder-  men  law  an  action  by  the  owner  of  land 
donk,  69  Cal.  155;  Honsee  v.  Ham-  for  injuries  to  the  inheritance,  when 
mond,  39  Barb.  (N.  Y.)  89;  First  Soc.  the  land  was  rented  to  tenants,  was 
V.  Stewart,  27  Barb.  (N.  Y.)553;  Depuy  called  an  action  on  the  case.  The  len- 
V.  Strong,  4  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  ant  could  bring  trespass  for  an  injury 
App.)  340;  Tobias  v.  Cohn,  36  N.  Y.  to  his  possession.  This  suit,  by  what- 
363;  Sparks  v.  Leavy,  19  Abb.  Pr.  (N.  ever  name  it  may  be  called,  is  for  a 
Y.  Super.  Ct.)  364.  damage  sustained  by  the  owner,  and 

Damage  to  Crops  of  Lessee.  —  In  an  ac-  is     therefore      properly     brought     by 

tion   against  a  trespasser  for  damages  him." 

to   growing    crops,    the   lessee   is   the  6.  See  supra,  IV.   i.  c.  (4)  Injuries  to 

"  real  party  in  interest."  and  the  les-  Personal  Property;  Ogden  v.  Codding- 

sor  need   not  be  joined.     Bridgers  v.  ton,  2  E.  D.  Smith  (N.  Y.)  317;  Congar 

Dill,  97  N.  Car.  222.  v.  Galena,  etc.,   R.    Co.,   17  Wis.  477. 

2.  Fitch  V.  Gosser,  54  Mo.  267;  Van  See  also  Cable  v.  St.  Louis  Marine  R., 
Deusen  v.  Young,  29  N.  Y.  9;  Smith  v.  etc.,  Co.,  21  Mo.  133,  holding  that  the 
Fell,  50  Barb.  (N.  Y.)  612;  Thacker  v.  code  provision  as  to  the  real  party  in 
Henderson,  63  Barb.  (N.  Y.)  271.  See  interest  does  not  apply  when  a  part 
also  supra,  IV.  i.  c.  (3)  Injuries  to  Real  only  of  a  cause  of  action  is  assigned, 
Property.  and   in   such   case  suit   for  the   whole 

3.  Smiths.  Felt,  50  Barb.  (N.  Y.)  612.  must  be  brought  in  the   name  of  the 

4.  See  supra,  IV.  i.  c.  (3)  Injuries  to  original  owners. 

Real  Property.  7.  See  supra,   IV.   I.  c.  (4)  Injuries  to 

6.  Fitch  V.  Gosser,  54   Mo.   267.     In     Personal  Property. 
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bb.  When  Possessor  May  or  Must  Sue.  —  The  person  in  possession  of 
personal  property  may,  under  the  code,  as  at  common  law,  main- 
tain an  action  for  the  loss  of  or  injury  to  such  property,  as  well 
as  the  general  owner,*  and  a  recovery  of  the  value  of  such  prop- 
erty by  one  will  bar  a  recovery  by  the  other.*  One  who  has  a 
special  though  temporary  interest  in  personalty  in  his  possession 
may  sue  for  an  injury  to  such  interest,*  and  a  recovery  by  him 
will  not  bar  the  owner's  right  to  recover  for  an  injury  to  his 
reversionary  interest.* 

(d)  Injuries  to  Person.  —  An  action  for  an  injury  to  the  person 
must,  under  the  codes,  as  at  common  law,  be  brought  by  the 
person  injured  as  the  real  party  in  interest.* 

(e)  Assignees.  —  The  general  rule  that  a  chose  in  action  arising 


1.  Polk  r.  Coffin.  9  Cal.  56;  Budding- 
ton  V.  Mastbrook,  17  Mo.  App.  577; 
Hickey  v.  Hazard,  3  Mo.  App.  480; 
Harrison  v.  Marshall,  4  E.  D.  Smith 
(N.  Y.)  271;  Gorum  v.  Carey,  i  Abb. 
Pr.  (N.  Y.  C.  PI.)  285;  Paddock  v. 
Wing,  16  How.  Pr.  (N.  Y.  Supreme  Ct.) 
547;  Kellogg  V.  Sweeney,  i  Lans.  (N. 
Y.)  397;  Thompson  v.  Fargo,  58  Barb. 
(N.  Y.)  575;  Green  v.  Clarke,  12  N.  Y. 

343- 

Bailor  and  Bailee.  —  In  Paddock  v. 
Wing,  16  How.  Pr.  (N.  Y.  Supreme 
Ct.)  547,  the  court  said:  "  The  defend- 
ant claims  that  the  code  (§  iii)  has 
changed  the  law.  By  that  section 
every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  ex- 
cept as  otherwise  provided  in  section 
113.  In  my  opinion  the  code  has  not 
affected  the  question  we  are  consider- 
ing. The  plaintiff  was  '  the  real  party 
in  interest.'  He  had  an  interest  in 
protecting  his  possession,  assuming 
that  the  property  was  not  his,  that  is, 
thai  he  was  not  the  owner,  but  that  it 
had  been  and  was  the  property  of  Dan- 
forth.  For  aught  that  appears  in  the 
offered  evidence,  the  plaintiff  was  the 
bailee  of  Danforth,  and  if  so  it  was 
his  duty  to  protect  the  property,  and 
the  action  could  be  maintained  by  him 
or  by  Danforth,  the  general  owner." 

A  hotel  guest  who  is  a  gratuitous 
bailee  may  bring  an  action  in  his  own 
name  against  an  innkeeper  for  loss  of 
the  property  bailed,  even  when  he 
would  not  be  liable  to  the  bailor  for  the 
loss.  Kellogg  V.  Sweeney,  i  Lans.  (N. 
Y.)  3Q7. 

Principal  and  Agent.  —  A  collect  ing 
agent  delivered  to  an  express  company 
a  package  of  money  addressed  to  his 
principals,  but  they  could  not  be  found. 


It  was  held  that  the  agent  might  re- 
cover the  package  or  its  value  from  the 
company.  Either  principal  or  agent 
might  maintain  an  action,  and  a  re- 
covery by  one  would  bar  the  other. 
Thompson  v.  Fargo,  58  Barb.  (N.  Y.) 
575  \(iting  Smith  v.  James,  7  Cow.  (N. 
Y.)  328;  Green  v.  Clarke,  12  N.  Y.  343]. 

2.  Thompson  v.  Fargo,  58  Barb.  (N, 
Y.)  575;  Green  v.  Clarke,  12  N.  Y.  343. 

3.  Harrison  v.  Marshall,  4  E.  D. 
Smith  (N.  Y.)  271;  Buddington  v. 
Mastbrook,  17  Mo.  App.  577. 

An  action  in  the  nature  of  an  action 
on  the  case  for  negligently  injuring 
property  intrusted  to  the  defendant's 
care,  by  a  bailee  having  a  special  in- 
terest in  the  property,  may  be  brought 
in  the  name  of  the  latter,  especially 
where  such  person  has  made  himself 
responsible  to  the  real  owner  for  the 
property.  Harrison  v,  Marshall,  4  E. 
D.  Smith  (N.  Y.)  271. 

4,  See  the  rule  at  common  law, 
supra,  IV.  I.  c.  (4)  Injuries  to  Personal 
Propertf. 

5,  See  supra,  IV.  I.  c.  (2)  Injuries  to 
Person  or  Character. 

Injuries  Causing  Death.  —  See  article 
Death  by  Wrongful  Act,  vol.  5,  p. 
848. 

Injuries  Causing  Loss  of  Services.  —  See 
articles  Master  and  Servant,  vol.  13, 
p.  891 ;  Parent  and  Child,  ante,  p.  450; 
Seduction. 

Personal  Injuries.  —  See  generally  ar- 
ticle Personal  Injuries. 

Joinder  of  Parties.  —  As  to  whether 
an  action  for  injuries  to  several  persons 
by  the  same  act  shall  be  separate  or 
joint,  see  infra,  VI.  "i.  Joinder  of  Parties. 

As  to  joinder  of  plaintiffs  for  an  in- 
jury to  married  women,  see  article 
Husband  and  Wife,  vol.  10,  p.  191. 


IS  F.ncyc.  PI.  &  Pr.  —  46 
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from  a  pure  tort  is  not  assignable  at  law  or  in  equity  has  been 
changed  in  some  degree  by  statute  in  the  various  states.*  Where 
a  cause  of  action  arising  ex  delicto  is  assignable  the  provision  of 
the  code  as  to  the  real  party  in  interest  applies,  and  the  assignee 
of  such  cause,  as  in  case  of  other  assignments,  being  the  real 
party  in  interest,  may  maintain  an  action  in  his  own  name,' 


1.  See  the  title  Assignments,  2  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  1020; 
Kansas  Midland  R.  Co.  v.  Brehm,  54 
Kan.  751;  Haight  v.  Hayt,  19  N.  Y. 
464. 

Demands  Connected  with.  Bight  of  Prop- 
erty. —  Every  demand  that  is  connected 
with  a  right  of  property,  real  or  per- 
sonal, and  which  claims  redress  for  a 
violation  of  the  right,  is  assignable, 
whether  the  violation  is,  technically 
speaking,  a  tort,  or  simply  a  breach  of 
contract.  Purple  v.  Hudson  River  R. 
Co.,  4  Duer  (N.  Y.)  74. 

Actions  Strictly  Personal.  —  A  right  of 
action  for  injuries  strictly  personal,  as 
for  injuries  to  the  person  as  by  assault 
and  battery,  or  to  the  character  as  by 
slander;  for  seduction;  for  malicious, 
prosecution;  or  for  abuse  of  legal  pro- 
cess, is  not  assignable.  See  the  title 
Assignments,  2  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.)  1023. 

Assignment  After  Verdict  hat  Before 
Judgment.  —  A  cause  of  action  for  torts 
purely  personal  cannot,  as  a  rule,  be 
assigned  before  final  judgment,  even 
after  verdict.  Lawrence  v.  Martin,  22 
Cal.  173;  McGlinchy  v.  Hall,  58  Me. 
152;  Stone  V.  Boston,  etc.,  R.  Co.,  7 
Gray  (Mass.)  539;  Rice  v.  Stone,  i 
Allen  (Mass.)  566;  Linton  v.  Hurley, 
104  Mass.  353;  Hunt  v.  Conrad,  47 
Minn.  557. 

In  New  York  it  is  held  under  the 
statute  of  that  state  that  a  verdict  is 
assignable  though  recovered  in  an  ac- 
tion for  a  tort  to  the  person.  Zogbaum 
V.  Parker,  66  Barb.  (N.  Y.)  341;  Coun- 
tryman V.  Boyer,  3  How.  Pr.  (N.  Y. 
Supreme  Ct.)  386. 

2.  See  article  Equitable  Assign- 
ments, vol.  7,  p.  757;  Butler  v.  New 
York,  etc.,  R.  Co.,  22  Barb.  (N.  Y.)  no; 
Purple  V.  Hudson  River  R.  Co.,  4  Duer 
(N.  Y.)  74;  Waldron  v.  Willard,  17  N. 
Y.  466;  McKee  v.  Judd,  12  N.  Y.  622. 

Effect  of  Code  on  Assignability  of  Causes 
of  Action.  —  The  Code  of  New  York 
originally  contained  no  provision  that 
the  section  requiring  the  real  party  in 
interest  to  sue  "  shall  not  be  deemed 
to  authorize  the  assignment  of  a  thing 
in  action  not  arising  out  of  contract." 


That  proviso  was  added  in  1851.  Pur- 
ple V.  Hudson  River  R.  Co.,  4  Duer  (N. 
Y.)  74.  In  this  case,  which  was  a  suit 
to  recover  damages  for  personal  in- 
juries, the  cause  of  action  therefor 
having  been  assigned,  Duer,  J.,  said: 
"  It  seems  to  be  the  opinion,  from  the 
cases  brought  before  us,  of  many  mem- 
bers of  the  profession,  that  the  code 
has  abolished  the  distinctions  that  for- 
merly prevailed,  and  that  every  right 
of  action,  no  matter  from  what  cause 
it  may  arise,  is  now  assignable,  so  as 
to  enable  the  assignee  to  maintain  the 
action  in  his  own  name  in  all  cases 
whatever;  but  this  is  certainly  an  error, 
and  is  the  very  error  which  the  addi- 
tion made  to  section  in  of  the  code, 
in  the  amendments  of  1851,  was  de- 
signed to  correct.  The  only  altera- 
tion made  by  the  code  is  to  enable  the 
assignee  to  maintain  the  action  in  his 
own  name  in  those  cases,  and  in  those 
only,  in  which,  by  the  law  as  it  existed 
when  the  code  was  adopted,  the  right 
of  action  was  assignable  in  law  or  in 
equity.  The  common-law  offenses  of 
champerty  and  maintenance  are  not 
wholly  obsolete.  On  the  other  hand, 
as  the  code  has  not  enlarged,  neither 
has  it  restricted,  the  power  of  assign- 
ment; for  we  wholly  dissent  from  the 
construction  that  some  judges  seem 
disposed  to  give  to  section  11 1  as 
amended  in  1851,  namely,  that  it  is 
limited  to  demands  arising  out  of  con- 
tract, and  forbids  by  implication  the 
assignment  of  any  founded  on  a  tort. 
We  hold  that  every  demand  that  is 
connected  with  a  right  in  property,  real 
or  personal,  and  which  claims  redress 
for  a  violation  of  the  right,  is  assign- 
able, whether  the  violation  is,  techni- 
cally speaking,  a  tort  or  simply  a 
breach  of  contract.  And  we  think  that 
this  rule  is  a  legitimate,  if  not  a  neces- 
sary, deduction  from  the  opinion  of  the 
Supreme  Court  as  delivered  byCowen, 
J.,  in  the  case  of  People  v.  Tioga 
C.  P.,  19  Wend.  (N.  Y.)  73.  The  rule 
thus  stated  excludes  only  those  torts 
that  are  so  strictly  personal  that  they 
die  with  the  person,  and  it  corresponds 
exactly  with  the  views  of  Mr.  Justice 
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(4)  In  Actions  for  Equitable  Relief.  — The  code  provision  that 
actions  shall  be  prosecuted  in  the  name  of  the  real  party  \n 
interest,  being  an  adoption  of  the  equity  rule,  applies  equally  to 
those  actions  which  could  formerly  be  brought  only  in  a  court  of 
chancery  and  to  legal  actions,  the  code  having  abolished  all  dis- 
tinction as  to  the  form  of  actions.* 

b.  Exceptions  to  Rule  —  (i)  In  General.  — To  the  general 
rule  of  the  code  that  an  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  certain  exceptions  are  to  be  found  in? 
the  codes  of  the  various  states  allowing  actions  to  be  maintained 
by  certain  specified  persons  who  hold  the  legal  title  to  the  cause 
of  action,  but  have  no  beneficial  interest  therein.  While  the 
provisions  of  the  different  codes  upon  this  point  vary  slightly^ 
they  are  practically  to  the  same  effect,  and  allow  actions  to  be 
maintained  by  executors  and  administrators,  trustees  of  express^ 
trusts,  a  person  expressly  authorized  by  statute,  and  persons  with- 


Paige  in  Hoyt  v.  Thompson,  5  N.  Y. 
347.  The  demurrer  in  the  case  before 
us,  as  the  cause  of  action  stated  in  the 
complaint  is  for  a  tort  strictly  personal, 
is  well  taken." 

1.  McKee  v.  Murphy,  34  N.  Y. 
Super.  Ct.  261;  King  v.  Barnes,  109  N. 
Y.  267;  Harrison  v.  Union  Trust  Co., 
80  Hun  (N.  Y.)463;  Murphy  v.  Whit- 
ney, 69  Hun  (N.  y.)  573. 

Nominal  Assignee  of  Judgment.  —  In 
McKee  v.  Murphy,  34  N.  Y.  Super.  Ct. 
261,  the  couit  said:  "  The  redemption 
of  real  property  from  the  lien  of  a 
mortgage  is  an  ancient  branch  of  the 
equitable  jurisdiction  of  the  court  of 
chancery.  In  Miner  v.  Beekman,  11 
Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  147, 
42  How.  Pr.  (N.  Y.)  33,  I  had  occasion 
to  briefly  point  out  the  origin  and 
growth  of  the  system  of  the  filing  of  a 
bill  by  the  owner  of  the  equity  of  re- 
demption for  the  redemption  of  mort- 
gaged premises,  and,  on  the  other 
hand,  the  filing  of  a  bill  by  the  mort- 
gagee to  foreclose  and  cut  off  this  right 
of  redemption.  I  then  showed  that 
even  under  the  code,  which  abolished 
the  forms  of  former  actions  and  con- 
ferred law  and  equity  jurisdiction  upon 
the  same  tribunals,  an  action  for  such 
redemption  still  remains  an  action  for 
purely  equitable  relief,  and  as  such 
must  be  brought  upon  the  equity  side 
of  the  court.  It  is  to  be  governed, 
therefore,  by  all  the  principles  and 
rules  which  prevail  in  courts  of  equity 
and  the  trial  of  equity  suits.  Now, 
the  rule  that  the  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in 
interest  was  always   the   rule  in  equi- 


table actions,  as  distinguished  fronn 
actions  at  common  law,  the  latter  being- 
required  to  be  brought  by  the  party 
to  the  contract,  even  though  he  had 
parted  with  his  entire  interest  in  it  by- 
assignment.  Chancery  not  only  recog- 
nized the  right  of  the  assignee  to  bring 
the  suit,  but  absolutely  required  him. 
to  do  so.  And  so  strict  was  the  rule 
that  whenever  it  appeared,  on  the  other 
hand,  that  the  assignee  himself  was 
but  a  nominal  owner,  it  was  held  that 
he  could  not  sue,  but  that  the  suit 
should  be  brought  by  the  real  party  in 
interest  (Rogers  v.  Trader's  Ins.  Co.,  6> 
Paige  (N.  Y.)  597;  Field  v.  Maghee,  5, 
Paige  (N.  Y.)  539),  unless  indeed  sucb 
assignee  held  such  nominal  interest 
as  trustee,  etc.  (Story's  Eq.  PI.  152, 
note);  and  this  is  precisely  the  rule 
adopted  by  the  code,  which,  requiring^ 
the  action  to  be  brought  by  the  real 
party  in  interest,  excepts  executors  and 
administrators,  trustees  of  an  express 
trust  as  are  therein  defined,  and  per- 
sons expressly  authorized  by  statute, 
who  may  sue  alone  without  joining  the 
person  for  whose  benefit  the  action  is 
prosecuted." 

Suit  to  Contest  Will.  —  A  suit  to  con- 
test the  validity  of  a  will  can  be 
brought  only  by  a  party  in  interest. 
The  language,  "any  person  may  contest 
the  validity  of  a  will,"  etc.,  as  used  in 
section  39  of  the  statute  on  the  subject 
of  wills  (2  Gav.  &  H.  559),  must  be 
limited  by  the  provision  of  the  code 
which  requires  every  action  to  be  prose- 
cuted in  the  name  of  the  real  party  ia 
interest.  Niederhaus  v.  Heldt,  27  Ind.. 
480. 
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whom  or  in  whose  name  a  contract  is  made  for  the  benefit  of 
another,  without  joining  the  person  for  whose  benefit  the  action 
is  maintained.* 

(2)  Executors  and  Administrators.  —  The  first  provision  in  the 
sections  of  the  statutes  of  the  different  states  authorizing  actions 
by  others  than  the  real  party  in  interest  is  usually  to  the  effect 
that  an  executor  or  administrator  may  sue.* 

(3)  Guardians.  —  In  the  codes  of  a  few  states  guardians  are  also 
expressly  excepted  from  the  general  provision  as  to  real  parties 
in  interest,  and  are  allowed  to  sue  in  their  own  names  without 
joining  their  wards.* 

(4)  Trustees  of  Express  Trust.  —  Another  exception  to  the 
general  rule  is  .expressly  made  by  the  codes  and  practice  acts  of 
the  various  states,  in  the  case  of  trustees  of  express  trusts.  Such 
a  trustee  may  sue  without  joining  with  him  the  person  for  whose 
benefit  the  action  is  prosecuted.* 

(5)  Persons  with  Whom  or  in  Whose  Name  a  Contract  Is  Made. 
—  While  in  most  of  the  codes  persons  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another  are  declared 
to  be  trustees  of  an  express  trust,  and  as  such  excepted  from  the 
usual  rule  as  to  the  prosecution  of  actions  by  the  real  party  in 


1.  See  the  codes  and  statutes  of  the 
various  states;  and  the  articles  Execu- 
tors AND  Administrators,  vol.  8,  p. 
650;  Trusts  and  Trustees, 

The  second  clause  in  the  Indiana  Act 
(Rev.  Stat.,  §  252)  does  not  restrict  but 
rather  enlarges  the  meaning  of  the 
words  "  trustee  of  an  express  trust  "  in 
the  first  clause.  Weaver  v.  Wabash, 
etc.,  Canal,  28  Ind.  112. 

Provisions  Permissive  and  Not  Manda- 
tory.—  These  statutes  are  permissive 
only,  not  imperative.  Price  v.  Phoe- 
nix Mut.  L.  Ins.  Co.,  17  Minn.  501. 

Legal  Party. —  Under  this  provision 
the  party  holding  the  legal  tiile  to  a 
cause  of  action,  though  he  be  a  mere 
agent  or  trustee,  with  no  beneficial  in- 
terest therein,  may  sue  thereon  in  his 
own  name.  Cassidy  v.  Woodward,  77 
Iowa  354;  Cottle  v.  Cole,  20  Iowa  481; 
Conyngham  v.  Smith.  16  Iowa  471; 
Rice  V.  Savery,  22  Iowa  470;  Pearson 
V.  Cummings,  28  Iowa  344. 

In  the  Kentncky  Code  it  is  provided 
that  "  a  personal  representative, 
guardian,  curator,  committee  of  a  per- 
son of  unsound  mind,  trustee  of  an  ex- 
press trust,  a  person  with  whom  or  in 
whose  name  a  contract  is  made  for  the 
benefit  of  another,  a  receiver  appointed 
by  a  court,  the  assignee  of  a  bankrupt, 
or  a  person  expressly  authorized  by 
statute  to  do  so   may  bring  an  action 


without  joining  with  him  the  person 
for  whose  benefit  it  is  prosecuted." 
Bullitt's  Code  Ky.,  §  21. 

2.  Carleton  v.  Byington,  17  Iowa 
579;  Oliver  v.  Townsend,  16  Iowa  430; 
Burrus  v.  Roulhac,  2  Bush  (Ky.)  42; 
McChord  v.  Fisher,  13  B.  Mon.  (Ky.) 
194;  Maraman  v.  Trunnell,  3  Mete. 
(Ky.)  146.  See  for  a  full  treatment  of 
this  subject  article  Executors  and 
Administrators,  vol.  8,  p.  650. 

3.  Dig.  Stat.  Ark.,  1894,  §  5626;  Code 
Iowa,  1897,  §  3459;  Gen.  Stat.  Kan., 
1897,  c.  95,  §  22;  Bullitt's  Code  Ky., 
1895,  ^  21;  Comp.  Stat.  Neb.,  1897, 
par.  5621;  Bates's  Annot.  Stat.  Ohio, 
1897,  §  4995;  Stat.  Okla..  1893,  par. 
3900;  Rev.  Stat.  Utah,  1898,  §  2902;  2 
Hill's  Annot.  Stat.  Wash.,  1891,  |  135; 
Sanb.  &  B.  Annot.  Stat.  Wis.,  1889, 
§  2607;  Rev.  Stat.  Wyo.,  1887,  ^  2384. 
See  in  general  article  Guardians,  vol. 
9,  p.  886. 

Ward's  Coming  of  Age  Does  Not  Abate 
Suit.  —  In  Gard  v.  Neff,  39  Ohio  St.  607, 
it  was  held  that,  under  this  'provision, 
when  an  action  is  prosecuted  by  A, 
guardian  of  B,  on  an  instrument  pay- 
able to  "A,  guardian  of  B,"  the  fact 
that  the  ward  becomes  of  age  pending 
the  suit  aflfords  no  ground  to  abate 
it. 

4.  See  for  a  full  discussion  of  this 
subject,  article  Trusts  and  Trustees. 
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interest,*  in  a  few  codes  such  persons  constitute  a  separate  and 
distinct  exception,  and  it  is  expressly  provided  that  a  person  with 
whom  or  in  whose  name  a  contract  is  made  for  the  benefit  of 
another  may  bring  an  action  without  joining  with  him  the  person 
for  whose  benefit  it  is  prosecuted.*  Such  provisions  authorize 
agents  who  have  contracted  in  their  own  name  to  sue  upon  the 
contract  without  joining  the  person  beneficially  interested.* 

(6)  Persons  Expressly  A  uthorized  by  Statute  —  (a)  Generally.  — 
Still  another  exception  to  the  usual  rule  that  an  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest  is  made  in 
the  case  of  parties  expressly  authorized  by  statute  to  sue.  Such 
parties  may,  of  course,  sue  in  their  own  names."* 
,  (b)  Actions  for  Seduction.  —  Thus  the  Statutes  of  numerous  states 
expressly  prescribe  the  proper  party  plaintiff  in  actions  for 
seduction.* 

(c)   Actions  for  Death  by  Wrongful   Act.  —  Another  class  of    persons 
embraced  in  this  exception  are  those  authorized  by  statute  to  sue 


1.  See  article  Trusts)  and  Trus- 
tees. 

2.  Statutes.  —  Mansf.  Dig.  Ark.,  1884, 
§4936;  Code  Iowa,  1897,  §  3459;  Gen. 
Stat.  Kan.,  1897,  c.  95,  §  22;  Bullitt's 
Code  Ky.,  1895.  §  21:  Comp.  Stat. 
Neb.,  1897,  par.  5621;  Bates's  Annot. 
Stat.  Ohio,  1897,  4995;  Stat.  Okla., 
1893,  par.  3900;  Rev.  Stat.  Wyo.,  1887, 
§  2384. 

Decisions  —  Iowa.  —  Moorehead  v. 
Hyde,  38  Iowa  382;  Brown  z.  Sharkey, 
93  Iowa  157;  Fear  v.  Jones,  6  Iowa 
169;  Toney  v.  Snyder,  50  Iowa  73; 
Jackson  v.  Mott,  76  Iowa  263. 

Kansas.  —  Scantlin  v.  Allison,  12 
Kan.  85. 

Nebraska.  —  Stoll  v.  Sheldon,  13 
Neb.  208;  New  York  L.  Ins.  Co.  v. 
Bonner,  11  Neb.  169. 

Ohio.  —  Davis  v.  Harness,  38  Ohio 
St.  397. 

Illustrations.  —  Where  a  note  was 
given  by  two  parties  for  the  purchase 
of  a  stock  of  goods,  the  vendor  agree- 
ing not  to  engage  in  the  same  business 
in  the  same  town,  which  purchase  was 
made  by  one  of  the  parties  for  the 
benefit  of  a  third  person  who  engaged 
with  the  other  in  the  prosecution  of  the 
business,  the  makers  of  the  note,  in  an 
action  upon  it,  can  maintain,  under 
section  2758  of  the  Revision,  a  coun- 
terclaim for  a  breach  of  the  agreement 
not  to  resume  business.  Moorehead 
V.  Hyde,  38  Iowa  382.  See  also  Brown 
V.  Sharkey,  93  Iowa  157. 

In  Stoll  V.  Sheldon,  13  Neb.  207, 
'which  was  an  action  upon  a  note,  the 


court  said:  "  The  code  requires  an 
action  to  be  brought  in  the  name  of  the 
real  party  in  interest,  but  excepts  trus- 
tees of  express  trusts,  executors  and 
administrators,  and  persons  in  whose 
names  contracts  are  made  for  the 
benefit  of  others.  Judge  Bliss  has  re- 
ferred to  the  cases  bearing  upon  this 
question  (see  section  57,  Code  Plead- 
ing); and  Pomeroy  more  fully  in 
Remedies  and  Remedial  Rights,  §§ 
171-182.  The  law  seems  to  be  defi- 
nitely settled  by  the  decisions  referred 
to,  that  when  a  contract  is  entered  into 
with  an  agent  in  his  own  name,  the 
promise  being  made  directly  to  him, 
he  may  maintain  an  action  on  such 
contract  in  his  own  name  without  join- 
ing the  person  beneficially  interested; 
but  the  defendant  would  not  thereby 
be  deprived  of  any  defense  he  might 
have  to  the  action.  The  first  objection 
of  the  plaintiff  is  therefore  not  well 
taken." 

3.  See  article  Principal  and  Agent. 

4.  Statutory  Actions.  —  When  a  statute 
gives  a  cause  of  action  and  designates 
who  may  sue,  such  persons  alone  may 
maintain  the  suit.  Oates  v.  Union 
Pac.  R.  Co.,  104  Mo.  514. 

Cotmties.  —  Mansf.  Dig.  Stat.  Ark., 
1884,  S  1067,  provides  that  "  when  a 
county  has  any  demand  against  any 
person  or  corporation,  suit  thereon  may 
be  brought  in  the  name  of  the  state  for 
the  use  of  the  county."  See  article 
Counties,  vol.  5,  p.  294. 

5.  For  ^  full  discussion  of  this  sub- 
ject see  article  Seduction. 
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for  damages  for  injuries  resulting  in  death  where  the  one  injured 
-would  have  had  a  right  of  action  had  he  lived.  This  subject  has 
been  fully  treated  in  another  article.* 

(d)  Actions  to  Recover  Land  Held  Adversely.  —  At  common  law  an  action 
to  recover  land  conveyed  while  in  the  adverse  possession  of 
.another  must  be  maintained  by  the  grantor  as  against  the  adverse 
holder  or  those  in  privity  with  him,  and  by  the  grantee  as  against 
strangers.* 

Action  in  Grantor's  Name.  —  In  order  to  remove  any  uncertainty  as 
to  the  proper  plaintiff,  in  such  actions  under  the  code,  arising 
from  the  conflict  between  the  common-law  rule  and  the  code 
provision  as  to  the  real  party  in  interest,  it  is  expressly  provided 
in  the  codes  of  some  states  that  where  lands  have  been  conveyed 
while  held  adversely  the  action  to  recover  such  lands  shall  be 
brought  b}'  the  grantee  in  the  grantor's  name,*  and  the  plaintiff 


1.  See  article  Death  by  Wrongful 

-Act,  vol.  5,  p.  848. 

2.  Livingston  v.  Proseus,  2  Hill  (N. 
Y.)  526;  Jackson  v.  Dement,  9  Johns. 
(N.  Y.)  55;  Williams  v.  Jackson,  5 
Johns.  (N.  Y.)  489. 


3.  Code  Civ.  Pro 
S.  Car.  Code  Civ. 
Comp.  Laws  Dak 


N.  Y.,i898,§  1501; 
Pro.,  1893,  §  132; 
1887,  S  4870. 


Beason  for  Provision.  —  In  Hamilton 
V.  Wright,  37  N.  Y.  502,  the  court  said: 
"  II  is  at  least  doubtful  whether  the 
Code  of  Procedure,  as  amended  in 
1862,  affects  the  question  on  either  side. 
It  was  settled,  before  the  code  was 
adopted,  that  a  deed  of  lands  held  in 
adverse  possession  was  good  against 
the  grantor  and  his  heirs,  and  against 
•strangers,  though  void  as  against  the 
party  in  possession  of  the  land  at  the 
time  of  its  execution;  that,  being  void 
as  to  the  latter,  the  grantor  could 
maintain  the  action  to  recover  the  pos- 
session, and  the  grantee  could  not;  but 
ahat  a  recovery  in  the  name  of  the 
grantor  inured  to  the  benefit  of  his 
:grantee.  Jackson  v.  Demont,  9  Johns. 
•i^a.  Y.  55;  Livingston  v.  Proseus,  2 
iHill  (N.  Y.)  526;  Livingston  v.  Peru 
Iron  Co.,  9  Wend.  (N.  Y.)  516;  Van 
doesen  v.  Benham,  15  Wend.  (N.  Y.) 
•64;  Jackson  v.  Vredenbergh,  i  Johns. 
<(N.  Y.)  159;  Williams  v.  Jackson,  5 
Johns.  (N.  Y.)  489.  When,  therefore, 
the  code  had,  in  section  111,  provided 
(that  every  action  should  be  brought  in 
the  name  of  the  real  party  in  interest, 
\2l  doubt  arose  whether  an  action  to  re- 
-cover  lands  thus  conveyed  could  be 
t3}rought  by  any  one.  If  brought  in  the 
name  of  the  grantee,  he  could,  as 
against  the  party  in  possession,  show 


no  title;  for,  as  against  such  party,  his 
deed  was  void.  If  brought  in  the  name 
of  the  grantor,  it  might  be  shown  that 
he  was  not  the  real  party  in  interest, 
because  if  he  recover,  his  recovery 
would  inure,  not  for  his  own  benefit, 
but  for  the  benefit  of  the  grantee.  The 
code  was,  therefore,  amended  so  as  to 
exclude  such  a  conclusion,  by  adding^ 
to  the  section  the  provision  that '  an 
action  maybe  maintained  by  a  grantee 
of  land,  in  the  name  of  a  grantor, 
when  the  grant  or  grants  are  void,  by 
reason  of  the  actual  possession  of  a 
person  claiming  under  a  title  adverse 
to  that  of  the  grantor  at  the  time  of  the 
delivery  of  the  grant.'  The  purpose 
was,  I  think,  to  limit  the  operation  of 
the  section  as  previously  enacted,  not 
to  create  any  new  authority,  as  be- 
tween the  grantor  and  grantee,  for  the 
use  of  the  name  of  the  former  by  the 
latter.  If,  by  reason  of  the  giving  of 
the  deed,  such  authority  was  to  be  im- 
plied, very  well;  if  not,  I  do  not  think 
the  code  conferred  it."  See  also  Van 
Voorhis  v.  Kelly,  31  Hun  (N.  Y.)  293. 

Limited  to  Immediate  Grantee.  —  The 
provision  of  the  code  which  permits  a 
grantee  of  land  to  maintain  an  action 
in  the  name  of  the  grantor,  where  the 
grant  is  void  by  reason  of  the  actual 
possession  of  one  claiming  under  a  title 
adverse  to  the  grantor's  title,  at  the 
time  of  the  grant,  is  limited  to  the  im- 
mediate, and  not  to  a  remote,  grantee. 
Smith  V.  Long,  12  Abb.  N.  Cas.  (N.  Y. 
Ct.  App.)  113. 

Orantor  Chargeable  with  Costs.  — 
Though  the  use  of  the  grantor's  name 
be  unauthorized  and  unknown  to  him, 
it  seems  that    he  is   chargeable    with 
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shall  be  allowed  to  prove  the  facts  to  bring  the  case  within  the 
provision.* 

Action  in  Grantee's  Name.  —  In  at  least  one  State  it  is  provided  that 
an  action  may  be  maintained  "by  a  grantee  of  real  estate  in  his 
own  name  whenever  he  or  any  grantor  or  other  person  through 
whom  he  may  derive  title  might  maintain  such  action,  notwith- 
standing the  grant  of  such  grantor  or  other  conveyance  be  void 
by  reason  of  the  actual  possession  of  a  person  claiming  under  a 
title  adverse  to  that  of  such  grantor  or  other  person,  at  the  time 
of  the  delivery  of  such  grant  or  other  conveyance."  * 

(e)  Actions  for  Waste.  —  The  common-law  rule  that  only  the  imme- 
diate reversioner  or  remainderman  between  whom  and  the  tenant 
no  particular  estate  intervenes  can  maintain  an  action  for  waste  ' 
has  been  changed  in  many  of  the  states  by  the  express  provision 
to  the  effect  that  a  person  seized  of  an  estate  in  remainder  or 
reversion  may  maintain  an  action  for  an  injury  done  to  the 
inheritance,  notwithstanding  any  intervening  estate  for  life  or 
years."* 

c.  Parties  by  Representation  —  (i)  Generally.  —  The  codes 
of  most  of  the  states  contain  a  provision  to  the  effect  that  when 
the  question  is  one  of  a  common  or  general  interest  to  many  per- 
sons, or  when  the  parties  are  very  numerous  and  it  is  impracticable 
to  bring  them  all  before  the  court,  one  or  more  may  sue  or  defend 
for  the  benefit  of  the  whole.'     Under  this  provision  a  stockholder 

costs   if   the   action   be   not   sustained  2.  Code  N.  Car.,  1883,  ^  177;    John- 

and  the  grantee  fail  to  pay  them.     See  son  v.  Prairie,  94  N.  Car.  773;  Osborne 

Hamilton   v.    Wright,    37   N.    Y.    502;  v.  Anderson,  89  N.  Car.  261. 

Lowber  v.  Kelly,  9  Bosw.  (N.  Y.)  494,  3.  Robinson  v.  Wheeler,  25  N.  Y.  256. 

affirmiur^  IT  A.hh.  Pr.  (N.  Y.)  452.  4.  See  for  a  full  discussion  of  this 

Implied  Authority  to  Use  the  Grantor's  subject  article  Waste. 

Name  is  given   by  the  making  of  the  5.  One  Suing  for  All  —  California.  — 

deed.     Steeple   v.    Downing,    60    Ind.  Carey   v.    Brown,    58    Cal.    180;     Von 

478.     See  also  j«/ra,  IV.  r.  a.  (3)  iVi?OTz-  Schmidt   v.    Huntington,     i    Cal.    68; 

nal  and  Use  Plaintiffs.  Gorman  v.  Russell,   14  Cal.  531;    Gib- 

1.  Code  Civ.   Pro.   S.   Car.,   1893,    §  bons  v.  Peralta,  21  Cal.  632;  Andrews 

132;  Comp.  Laws  Dak.,  1887,  g  4870.  v.  Mokelhumne   Hill   Co.,  7  Cal.   333; 

By   Code    Pro,    N.     S..,    §    iii,    as  Wheelock  v.  First  Presb.  Church,  119 

amended  in  1866,  it  was  provided  that  Cal.  477. 

"  every  action  must  be  prosecuted  in  Colorado.  —  Davis  v.  Wannamaker,  2 

the  name  of  the  real  party  in  interest,  Colo.  637. 

except  as  otherwise  provided  in  section  Indiana.  —  Shepard  v.  Meridian  Nat. 

113;     but    this    section    shall    not   be  Bank,  149  Ind.  532;  Tate  v.  Ohio,  etc., 

deemed  to  authorize  the  assignment  of  R.  Co.,   10  Ind.    174;    Blair  v.   Shelby 

a  thing  in  action  not  arising  out  of  con-  County    Agricultural   Assoc,   28    Ind. 

tract.     But  an    action  may   be   main-  175. 

tained  by  a  grantee  of  land  in  the  name  Iowa.  —  Corey  v.  Sherman,  96  Iowa 

of   a   grantor,  or   his   or  her   heirs  or  114;  Fleming  ^- Mershon,  36  Iowa  413; 

legal  representatives,   when  the  grant  Palo  Alto  Banking,  etc.,  Co.  v.  Mahar, 

or  grants  are  void  by  reason  of  the  ac-  65    Iowa    74;     Brandirfif    v.    Harrison 

tual   possession  of   a  person  claiming  County,    50   Iowa    164,    13   West.  Jur. 

under  a  title  adverse  to   that   of   the  112. 

grantor  at  the  time  of  the  delivery  of  Kansas.  —  Nixon  v.  School  Dist.  No. 

the  grant.     And  the  plaintiff  should  be  92,  32  Kan.  511. 

allowed  to  prove  the  facts  to  bring  the  Kentucky.  —  Hendrix    v.    Money,    1 

case  within  this  provision."  Bush  (Ky.)  30S. 
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of  a  corporation  may  maintain  an  action  in  his  own  name  in  behalf 
of  himself  and  all  others  similarly  situated,  to  recover  of  a  trustee 
property  of  the  corporation  which  the  trustee  has  converted  to 


New  York.  —  McKenzie  v.  L'Amour- 
eux,  II  Barb.  (N.  Y.)  516;  Gibson  v. 
American  L.  &  T.  Co.,  58  Hun  (N.  Y.) 
443;  Garner  v.  Wright,  24  How.  Pr. 
(N.  Y.  Supreme  Ct.)  144;  Hubbard  v. 
Eames,  22  Barb.  (N.  Y.)  597;  Astor  v. 
New  York  Arcade  R.  Co.,  (Supreme 
Ct )  3  N.  Y.  St  Rep.  188;  Reid  v.  The 
Evergreens,  21  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  319;  Brooks  V.  Peck,  38 
Barb.  (N.  Y.)  519;  Clarke  v.  Clarke,  8 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  339; 
Strasser  v.  Moonelis,  55  N.  Y.  Super. 
Ct.  197;  Farnam  v.  Barnum,  2  How. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  396; 
Bear  v.  American  Rapid  Tel.  Co.,  36 
Hun  (N.  Y.)  400;  Bloete  v.  Simon,  19 
Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  88; 
Coe  V.  Beckwith,  10  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  296;  Kirk  v.  Young.  2 
Abb.  Pr.  (N.  Y.  Supreme  Ct )  453; 
Towner  v.  Tooley,  38  Barb.  (N.  Y.) 
598;  Brainerd  v.  Bertram,  5  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  102;  Mattison 
V.  Dem'arest,  19  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  362;  Hiscock  V.  Lacy,  9  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  578. 

North  Carolina.  —  Thames  v.  Jones, 
97  N.  Car.  121;  Wilson  v.  Lexington 
Bank.  77  N.  Car.  47. 

Okio.  —  Piatt  V.  Colvin,  50  Ohio  St. 
703;  Upington  v.  Oviatt,  24  Ohio  St. 
232;  Quinlan  v.  Myers,  29  Ohio  St.  500; 
Cincinnati  St.  R.  Co.  v.  Smith,  29  Ohio 
St.  299;  Adler  v.  Whitbeck,  44  Ohio  St. 
555;  Findlay  Gaslight  Co.  v.  Findlay, 
2  Ohio  Cir.  Ct.  Rep.  237,  i  Ohio  Cir. 
Dec.  463. 

Oregon.  —  Liggett  v.  Ladd,  17  Ore- 
gon 89;  Mill's  Annot.  Laws  Oregon, 
1892,  §  385. 

See  also  generally  the  rule  in  courts 
of  equity^,  supra,  V.  3.  c.  (7)  Persons 
Legally  Represented. 

In  Missouri  this  rule  has  been  ex- 
tended 10  an  action  at  law  to  contest  a 
will,  although  there  was  no  express 
statutory  provision  to  thai  effect.  Lilly 
V.  Tobbein,  103  Mo.  477. 

Necessity  of  Parties  Being  Nnmerons.  — 
All  the  plaintiffs  to  an  action  should 
appear  by  their  individual  and  real 
names,  unless  they  are  so  numerous 
that  it  is  impracticable  for  them  so  to 
do.  In  Kirk  v.  Young,  2  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  453,  the  court,  by 
Gierke,  J.,  said:     "  This  is  not  a  case 


in  which  it  is  impracticable  to  bring 
all  the  plaintiffs  before  the  court;  their 
number  is  thirty-five,  and  although 
perhaps  too  numerous  not  to  make  it 
somewhat  inconvenient  to  the  pleader 
to  recount  their  names,  it  is  certainly 
not  impracticable  to  do  so;  and  with- 
out a  very  obvious  necessity  the  court 
should  always  require  that  all  the  per- 
sons interested  in  the  action  should 
appear  by  their  individual  and  real 
names." 

All  united  in  interest  in  the  cause  of 
action  must  join  as  plaintiffs,  unless 
the  number  renders  it  impracticable. 
Tate  V.  Ohio,  etc.,  R.  Co.,  10  Ind.  174, 
71  Am.  Dec.  309. 

But  see  McKenzie  v.  L'Amoureux, 
II  Barb.  (N.  Y.)  516,  wherein  it  was 
held  that  when  the  question  involved 
is  one  of  "  common  or  general  inter- 
est," the  action  may  be  brought  by  one 
or  more,  for  the  benefit  of  all  who  have 
such  common  or  general  interest,  with- 
out showing  that  the  parties  are  very 
numerous  or  that  it  would  be  impracti- 
cable to  bring  them  all  before  the 
court.  The  provision  of  the  code  de- 
claring that  when  the  parties  are  very 
numerous,  and  it  is  impracticable  to 
bring  them  all  before  the  court,  one  or 
more  may  sue  or  defend  for  the  benefit 
of  the  whole  applies  indiscriminately 
to  all  actions,  whether  they  involve 
questions  of  common  interest  or  not. 

When  Provision  Not  Applicable.  —  In 
Reid  V.  The  Evergreens,  21  How.  Pr. 
(N.  Y.  Supreme  Ct.)  319,  it  was  held 
that  this  provision  does  not  apply  to  a 
case  where  the  right  to  assert  or  pro- 
tect which  the  suit  is  brought  is  not  one 
■which  exists  against  them  all,  or  the 
obligation  which  it  is  sought  to  enforce 
is  not  common  to  all. 

The  code  permits  one  to  sue  or  de- 
fend for  the  benefit  of  many  persons 
only  in  cases  where  they  are  so  united 
in  interest  with  the  person  who  brings 
the  action  or  defends  against  it  as  to 
make  them  necessary  parties  under  the 
first  clause  of  section  382  of  the  Code 
of  Civil  Procedure.  Carey  v.  Brown, 
58  Cal.  180. 

An  Order  Allowing  a  Portion  to  Sue  for 
the  Benefit  of  All  is  properly  made  when 
the  parties  are  so  numerous  that  bring- 
ing in  all  of  them  would  vexatiously 
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his  own  use,  the  corporation  declining  to  sue  being  made  a 
defendant,*  or  to  set  aside  a  fraudulent  transaction  of  the 
directors.'  Preferred  creditors  may  bring  an  action  on  an  assign- 
ment for  the  benefit  of  creditors,  in  behalf  of  themselves  and  other 
creditors,  where  the  creditors  are  so  numerous  that  it  would  be 
impracticable  for  the  plaintiffs  to  bring  them  all  before  the  court.' 
And  one  next  of  kin  may  maintain  an  action  for  the  benefit 
of  all.* 

(2)  Averment  that  Plaintiff  Sues  as  Representative.  —  A  person 
suing  under  this  provision  must  aver  in  his  complaint  that  he 
sues  not  only  in  his  own  behalf,  but  in  that  of  all  the  others 
similarly  situated;  '  but  an  objection  that  a  plaintiff  sued  in  his 
own  behalf  alone  and  not  also  in  behalf  of  all  others  similarly 
situated  who  might  come  in  and  join  in  the  action  is  waived  if 


prolong  and  probably  altogether  pre- 
vent a  full  hearing.  Hendrix  v. 
Money,  i  Bush  (Ky.)  306. 

A,  suing  for  himself  and  twenty 
others,  brought  suit  against  B  and 
eighteen  others,  to  recover  land.  A 
demurrer  for  defect  of  parties  was  in- 
terposed, because  the  plaintiffs  named 
were  suing  in  behalf  of  all  the  other 
heirs  of  X,  and  others,  without  giving 
any  reason  for  not  naming  the  said 
heirs.  An  order  was  entered  as  fol- 
lows: "  It  appearing  to  the  satisfac- 
tion of  the  court,  upon  statements  of 
counsel  and  inspection  of  the  record  in 
this  action,  (i)  that  this  action  involves 
questions  of  a  common  or  general  in- 
terest of  many  persons;  (2)  that  the 
parties,  both  plaintiff  and  defendant, 
who  have  an  interest  in  this  action  are 
very  numerous,  *  *  *  and  that  it 
is  impracticable  to  bring  all  the  parties, 
either  plaintiff  or  defendant,  before  the 
court,"  therefore  the  plaintiffs  may  sue 
and  defendants  defend  in  behalf  of  all 
others  interested.  On  appeal  the  order 
was  affirmed.  Thames  v.  Jones,  97  N. 
Car.  121. 

1.  Carpenter  z/.  Roberts,  56  How.  Pr. 
(N.  Y.  Supreme  Ct.)  216.  See  also,  as 
to  the  right  of  one  stockholder  to  main- 
tain an  action  in  behalf  of  all,  Brinck- 
erhoff  V.  Bostwick,  14  N.  Y.  Wkly. 
Dig.  157;  Butts  V.  Wood,  38  Barb.  (N. 
Y.)  181;  Watson  v.  Harlem,  etc.,  Nav. 
Co.,  52  How.  Pr.  (N.  Y.  Supreme  Ct.) 
348;  Rogers  v.  New  York,  etc..  Land 
Co.,  (Supreme  Ct.)  17  N.  Y.  St.  Rep. 
131.  And  see  generally  articles  Stock 
AND  Stockholders  ;  Unincorporated 
Associations. 

2.  Butts  V.  Wood,  38  Barb.  (N.  Y.) 
181. 


3.  Brooks  v.  Peck,  38  Barb.  (N.  Y.) 
519.  See  also,  as  to  the  right  of  a  cred- 
itor to  sue  for  himself  and  other  cred- 
itors, Hammond  v.  Hudson  River  Iron, 
etc.,  Co.,  20  Barb.  (N.  Y.)  378;  Petree 
V.  Lansing,  66  Barb.  (N.  Y.)  357;  Har- 
vey V.  McDonnell,  113  N.  Y.  526; 
Noyes  v.  Wernberg,  15  N.  Y.  Wkly. 
Dig.  72;  Green  v.  Griswold,  (Super. 
Ct.)  17  N.  Y.  St.  Rep.  757. 

4.  Farnam  v.  Barnum,  2  How.  Pr.  N. 
S.  (N.  Y.  Supreme  Ct.)  396. 

6.  Wood  V.  Draper.  4  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  322;  Cochran  v.  American 
Opera  Co.,  20  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  114.  Compare  the  rule 
in  equity,  supra,  V.  3.  c.  7.  (a)  dd.  Aver- 
ments in  Bill  as  to  Hepresentative  Charac- 
ter of  Suit. 

Sufficiency  of  Compliance  with  Seqoire- 
ment.  —  A  statement  at  the  beginning 
of  the  complaint  in  a  creditor's  suit 
that  the  plaintiffs  named  in  the  title  are 
"  suing  on  behalf  of  themselves,  and 
of  all  other  creditors  *  *  *  who 
may  be  similarly  situated,"  sufficiently 
indicates  the  character  of  the  suit,  and 
an  omission  to  add  such  a  statement  to 
the  names  of  the  plaintiffs  in  the  title 
of  the  complaint  will  not  sustain  a  de- 
murrer for  defect  of  parties  plaintiff. 
Cochran  v.  American  Opera  Co..  20 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  114. 

Complaint  Should  Show  Plaintiffs 
Authority  Thus  to  Sue.  —  A  member  of 
an  incorporated  associaton  cannot 
maintain  in  his  name,  for  the  benefit 
of  the  association,  an  action  on  a  note 
given  to  or  held  by  the  association, 
without  showing  by  his  complaint  the 
articles  or  other  instrument  giving  him 
such  right  or  authority.  Habicht  v. 
Pemberton,  4  Sandf.  (N.  Y.)  657. 


729 


Volume  XV. 


Vnder  Codes 


PARTIES    TO  ACTIONS.         and  Practice  Acts. 


not  raised  either  by  demurrer  or  answer.* 

(3)  Description  of  Parties  Not  Joined.  —  In  an  action  by  one  in 
behalf  of  himself  and  others  the  parties  not  joined  must  be  clearly 
described.* 

(4)  Consent  of  Parties  Not  Joined.  —  Where  one  is  permitted 
to  sue  for  the  benefit  of  himself  and  others  their  consent  is  pre- 
sumed until  the  contrary  is  shown.' 

2.  Parties  Defendant  —  a.  Generally.  —  The  usual  provision 
of  the  different  codes  as  to  defendants  is  to  the  effect  that  any 
person  may  be  made  a  defendant  who  has  or  claims  an  interest  in 
the  controversy  adverse  to  the  plaintiff,  or  who  is  a  necessary 
party  defendant  for  the  complete  determination  or  settlement 
of  a  question  involved  therein,  except  as  otherwise  expressly 
prescribed.* 


1.  Hiscock  V.  Lacy,  9  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  578  \citlng  Code  Civ. 
Pro.,  §§  488,  498,  499;  Tremper  v. 
Conklin,  44  Barb.  (N.  Y.)  456,  44  N.  Y. 
58;  Merritt  v.  Walsh,  32  N.  Y.  685], 

2.  SafiQ^ciency  of  Description.  —  It  is 
sufficient  if  the  party  bringing  suit  de- 
scribe the  parties  not  joined  with  as 
much  certainty  as  the  nature  of  the 
controversy  will  admit,  and  it  is  not 
necessary  that  they  should  be  desig- 
nated as  an  association  or  class. 
Sourse  v.  Marshall,  23  Ind.  194. 

A  statement  that  the  plaintiffs  sue 
for  themselves  and  "  all  holders  of  the 
original  and  compromise  bonds  of  X 
county "  is  sufficient.  Alexander  v. 
Gish,  88  Ky.  13. 

3.  Consent  Presumed.  —  The  consent 
of  the  other  parties  will  be  presumed 
unless  they  show  their  disapprobation, 
Flint  V.  Spurr,  17  B.  Mon.  (Ky.)  499. 

4.  Arkansas.  —  Reinhardt  v.  Gartrell, 
33  Ark.  727;  Janes  v.  Williams,  31 
Ark.  175;  Holland  v.  Burris,  28  Ark. 
171;  Talieferro  v.  Barnett,  37  Ark.  517. 

Connecticut.  —  Patterson  v.  Kellogg, 
53  Conn.  38. 

Kentucky.  —  Bramlett  v.  McVey,  91 
Ky.  151. 

Missouri.  —  Kortjohn  v.  Seimers,  29 
Md.  App.  271;  Wiggins  Ferry  Co.  v. 
Chicago,  etc.,  R.  Co.,  73  Mo.  389; 
Otterson  v.  Thompson  Mfg.  Co.,  44 
Mo.  App.  240;  Smith  v.  Sims,  77  Mo. 
269;  Cape  Girardeau  Southwestern  R. 
Co.  V.  Hatton,  102  Mo,  45. 

Montana.  —  Hoskins  v.  McGirl,  12 
Mont,  563. 

New  York.  —  Da  vies  v.  Fish,  ig  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  24;  Chap- 
man V.  Forbes,  123  N.  Y.  532;  Vrooman 
V.  Stimson.  7  N.  Y.  Wkly.  Dig.  468; 
Palen  v.  Bushnell,  18  Abb,   Pr,  (N.  Y. 


Supreme  Ct.)30i;  Duane  v.  Paige,  82 
Hun  (N.  Y.)  139;  Tisdale  v.  Jones,  38 
Barb.  (N.  Y.)  523;  Shaver  v.  Brainard, 
29  Bart.  (N.  Y.)  25. 

In  an  action  upon  a  promissory  note, 
made  between  former  partners,  provid- 
ing that  it  was  to  be  subject  to  all  de- 
fenses which  the  maker  might  have 
against  the  payee  on  account  of  any 
debts  of  the  firm  which  the  maker 
might  be  compelled  or  become  liable  to 
pay,  where  the  complaint  alleged  that 
the  maker  resisted  payment  on  the 
ground  of  an  outstanding  liability  of 
the  firm,  but  that  no  such  liability  ex- 
isted, the  parties  to  whom  the  maker 
claimed  liability  were  held  to  be  proper 
parties  defendant  under  Code  Civ, 
Pro.,  §  16,  providing  that  "  any  person 
may  be  made  a  defendant  who  has  or 
claims  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  is  a  nec- 
essary party  to  a  complete  determina- 
tion or  settlement  of  the  question 
involved  therein."  Hoskins  v.  McGirl, 
12  Mont.  563. 

Statute  Construed. —  In  Kortjohn  v. 
Seimers,  29  Mo.  App.  271,  it  was  held 
that  this  section  does  not  require  that 
any  person,  on  his  own  demand,  shall 
be  made  a  party  because  his  interests 
may  be  collaterally  affected.  The 
meaning  of  the  section  is  that  a  plain- 
tiff may  make  any  person  a  party  who 
claims  an  adverse  interest,  or  who  is  a 
necessary  party  to  a  complete  deter- 
mination of  the  controversy. 

In  an  Action  to  Becover  Possession  of 
Land  under  the  code,  all  persons  claim- 
ing title  to  or  an  interest  in  the  prop- 
erty may  be  made  defendants,  as  well 
as  the  persons  in  actual  possession. 
Waldorph  v.  Bortle,  4  How.  Pr.  (N.  Y. 
Supreme  Ct.)  358;  Carter  v.  Hunt,  40 
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b.  Parties  by  Representation.  —  The  provision  to  be  found 
in  the  various  codes  allowing  one  or  more  parties  to  sue  for  the 
whole,  under  certain  circumstances,  also  authorizes  a  defense  by- 
one  or  more  for  the  benefit  of  the  whole.* 

c.  Executors,  Administrators,  Trustees  of  Express 
Trusts,  etc.  —  The  provisions  in  the  codes  creating  exceptions 
to  the  general  rule  that  actions  must  be  prosecuted  by  the  real 
party  in  interest,  although  merely  purporting  to  authorize  actions 
by  executors,  administrators,  trustees  of  express  trusts,  persons 
■expressly  authorized  to  sue,  etc.,  have  been  held  also  to  authorize 
actions  against  such  persons  without  joining  the  real  parties  in 
interest.* 

3.  Joinder  of  Parties  —  a.  Plaintiffs  —  (i)  Permissive  Joinder. 
—  With  regard  to  the  question  of  joinder  of  plaintiffs  in  an 
action  under  the  codes,  the  usual  provision  is  to  the  effect  that 
all  persons  having  an  interest  in  the  subject  of  the  action  and  in 
obtaining  the  relief  demanded  may  be  joined  as  plaintiffs.^     In 


Barb.  (N.  Y.)  89;  Abeel  v.  Van  Gelder. 
36  N.  Y.  513.  The  contrary  was  held 
in  Schuyler  v.  Marsh,  37  Barb.  (N.  Y.) 
350,  and  Pulen  v.  Reynolds,  22  How. 
Pr.  (N.  Y.  Supreme  Ct.)  353.  Compare 
Putnam  v.  Van  Buren,  7  How.  Pr.  (N. 
Y.  Supreme  Ct.)  31;  and  see  Taylor  v. 
Crane.  15  How.  Pr.  (N.  Y.  Supreme 
Ct.)  358. 

Assigned  Causes  of  Action.  —  A  provi- 
sion that  "  when  any  action  is  brought 
by  the  assignee  of  a  claim  arising  out 
of  contract,  and  not  assigned  by  in- 
dorsement in  writing,  the  assignor 
shall  be  made  a  defendant  to  answer 
as  to  the  assignment  or  his  interest  in 
the  subject  of  the  action,"  was  held  not 
to  apply  to  an  action  by  one  on  behalf 
of  many,  although  it  appeared  that 
some  of  the  persons  originally  in- 
terested had  assigned  their  claims  to 
the  plaintiff.  Blair  v.  Shelby  County 
Agricultural,  etc.,  Assoc,  28  Ind.  175. 

1.  See  supra^  VI.  1.  c.{\)  Generally. 

2.  Lawrence  v.  Schaefer,  19  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  239.  In  this 
case  the  court  said,  in  reference  to  the 
code  provision:  "  While  that  section, 
on  its  face,  is  in  terms  permissive,  in 
allowing  actions  to  be  prosecuted,  yet 
a  similar  provision  of  the  code  was 
held  to  warrant  suits  to  be  maintained 
against  the  trustee.  Mead  v.  Mitchell, 
5  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  106, 
affirmed  17  N.  Y.  210.  That  is,  the  gen- 
eral doctrine  that  an  executor,  admin- 
istrator, or  person  expressly  authorized 
by  statute  to  sue  can  be  prosecuted 
by  action   in   pursuance  of  the  same 


authority  that  accords  him  the  privi- 
lege of  invoking  the  aid  of  the  courts." 

3.  Arkansas.  —  McLeod  v.  Scott,  38 
Ark.  72. 

Colorado.  —  Central  City  First  Nat. 
Bank  v.  Hummel,  14  Colo.  259;  Pueblo 
County  V.  Marshall,  11  Colo.  84; 
United  Coal  Co.  v.  Canon  City  Coal 
Co.,  24  Colo.  116. 

Connecticut.  —  Ketchum  v.  Packer,  65 
Conn.  544;  New  Haven  v.  New  Haven, 
etc.,  R.  Co.,  62  Conn.  252. 

Indiana.  —  Mcintosh  v.  Zaring,  150 
Ind.  301;  Young  v.  Franklin  County, 
25  Ind.  295;  Renihan  v.  Wright,  125 
Ind.  536;  RufBng  v.  Tilton,  12  Ind.  259; 
Thomas  v.  Irwin,  90  Ind.  557;  Larsen 
V.  Groeschel,  98  Ind,  160;  Hadley  v. 
Hobbs,  12  Ind.  App.  351;  Goodnight  v. 
Goar,  30  Ind.  418;  Swales  v.  Grubbs, 
6  Ind.  App.  477;  Steinke  v.  Bentley,  6 
Ind.  App.  663;  Carmien  v.  Cornell, 
148  Ind.  83. 

Iowa.  —  Independent  Dist.  v.  Rhodes, 
88  Iowa  570;  Fauble  v.  Davis,  48  Iowa 
462;  Skiff  V.  Cross,  21  Iowa  459. 

Kansas.  —  Ellsworth  v.  Rossiter,  46 
Kan.  237;  Harsh  v.    Morgan,   i    Kan. 

293- 

Missouri.  —  Gartside  v.  Gartside,  113 
Mo.  348;  Michael  z/.  St.  Louis,  112  Mo. 
610;  Wolff  V.  Ward,  104  Mo.  127. 

Nebraska.  —  Earle  v.  Burch,  21  Neb. 
702;  Mattis  V.  Boggs,  19  Neb.  698. 

Nevada. — Mandlebaum  v.  Gregovich, 
(Nev,  1897)  50  Pac.  Rep.  849;  McBeth 
V.  Van  Sickle,  6  Nev.  134;  Ricord  v. 
Central  Pac.  R.  Co.,  15  Nev.  167. 

New  York.  —  Gray  v.  Rothschild,  48 
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order  to  be  properly  joined  under  this  provision  all  the  plaintiffs 
must  have  an  interest  both  in  the  subject  of  the  action  and  in 
obtaininsf  the  relief  demanded.* 


Hun  (N.  Y.)  5q6;  Hynesz/.  Farmers'  L. 
&  T.  Co.,  (Supreme  Ct.)  9  N.  Y.  Supp. 
260;  Union  Ins.  Co.  v.  Central  Trust 
Co.,  (Supreme  Ct.)  13  N.  Y.  Supp.  17; 
Loomis  V.  Brown,  16  Barb.  (N.  Y.)  325; 
Boynton  v.  Clinton,  etc.,  Mut.  Ins. 
Co.,  16  Barb.  (N.  Y.)  254;  Winne  v. 
Niagara  F.  Ins.  Co.,  13  N.  Y.  Wkly. 
Dig.  332;  Lasher  v.  North- Western 
Nat.  Ins.  Co.,  18  Hun  (N.  Y.)  98; 
Brett  V.  First  Universalist  Soc,  5  Hun 
(N.  Y.)  149;  Jones  v.  Felch,  3  Bosw. 
(N.  Y.)  63 ;  Porter  v.  Bleiler,  17  Barb.  (N. 
Y.)  149;  Fisher  v.  Hepburn,  48  N. 
Y.  41;  Fool  V.  Bronson,  4Lans.  (N.  Y.) 
47;  People  V.  Ryder,  12  N.  Y.  433; 
Marshall  v.  Moseley,  21  N.  Y.  280; 
Enos  V.  Leach,  18  Hun  (N.  Y.)  139; 
Marie  v.  Garrison,  83  N.  Y.)  14;  Bates 
■V.  Merrick,  2  Hun  (N.  Y.)  568;  Shepard 
V.  Manhattan  R.  Co.,  117  N.  Y.  442; 
Gillespie  v.  Forrest,  18  Hun  (N.  Y.)  110. 

North  Carolina.  —  Wall  v.  Fairley,  73 
N.  Car.  464;  Paxton  v.  Wood,  77  N. 
Car.  II. 

South  Carolina. — Hellams  v.  Switzer, 
24  S.  Car.  39;  Wagner  v.  Sanders,  49 
S.  Car.  192. 

Utah.  —  Burton  v.  Winsor  Utah 
Silver  Min.  Co.,  2  Utah  240. 

Washington.  —  Utterback  v.  Meeker. 
16  Wash,  185. 

Wisconsin.  —  Schififer  v.  Eau  Claire, 
51  Wis.  385. 

United  States.  —  Lyon  v.  Bertram,  20 
How.  (U.  S.)  149;  Davenport  z-.  Prince, 
41  Fed.  Rep.  323. 

Proportion  of  Interest  Immaterial.  — 
Under  the  Code  of  California,  which 
requires  that  actions  shall  be  prose- 
cuted in  the  name  of  the  real  party  in 
interest,  and  that  all  parties  having  an 
interest  in  the  subject  of  the  action  and 
in  obtaining  the  relief  demanded  may 
be  joined  as  plaintiffs,  it  was  held  that 
when  the  plaintiffs  have  such  interest 
it  is  immaterial  in  what  proportions 
they  may  be  concerned.  Lyon  v.  Ber- 
tram, 20  How.  (U.  S.)  149. 

Meaning  of  "  Interest  "  as  Used  in  Stat- 
utes. —  In  Michael  v.  St.  Louis  Mut.  F. 
Ins.  Co.,  17  Mo.  App.  23,  it  was  held 
that  the  word  "  interest  "  as  used  in 
this  section  means  the  legal  interest. 

In  Alabama  it  is  held  that  where  the 
rights  of  several  persons  are  identical 
in  nature  and  kind,  differing  only  in 
extent  and  quantity,  such  persons  may 


be  joined  as  plaintiffs  in  one  action. 
Bolman  v.  Overall,  80  Ala.  451. 

1.  Jeffers^/.  Forbes,  28  Kan.  174;  Cen- 
tral State  Bank  v.  Walker,  (Kan.  App. 
1898)  53  Pac.  Rep.  379;  State  v.  Beas- 
ley,  57  Mo.  App.  570;  Yerby  v.  Kirk- 
patrick,  2  Rott.  (N.  Y.)  227;  People  v. 
New  York,  10  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  Ill;  Hellams  z/.  Switzer,  24  S.  Car. 
39;  Salt  Lake  County  v.  Golding,  2 
Utah  319. 

What  Interest  Will  Authorize  Joint 
Suit. — As  to  what  constitutes  such  a 
joint  interest  in  a  common  fund  as  will 
authorize  the  persons  entitled  thereto 
to  join  in  a  suit,  see  Young  v.  Franklin 
County,  25  Ind.  295.  In  this  case, 
which  was  a  joint  action  for  bounty 
money  by  parties  entitled  thereto,  the 
court  said:  "It  is  contended  that  the 
plaintiffs  had  not  such  an  interest  in  a 
common  fund  as  to  enable  them  to  join 
in  an  action  to  recover  it.  We  think 
otherwise.  The  county  orders  were 
not  to  be  issued  in  sums  of  three  hun- 
dred dollars  to  be  delivered  to  each  re- 
cruit, but  were  to  be  sold  through  the 
intervention  of  trustees  and  the  pro- 
ceeds paid  over  to  the  recruit.  Nine 
thousand  six  hundred  dollars  in  county 
orders  of  the  fund  had  been  wrongfully 
issued  to  a  part  of  the  defendants.  A 
part  of  the  defendants  claim  all  the 
fund  due  the  plaintiffs.  Under  the 
facts  averred  in  the  complaint  we  think 
the  plaintiffs  were  properly  joined  in 
one  action." 

Several  parties  cannot,  in  a  joint  ac- 
tion, recover  damages  for  the  use  and 
occupation  of  two  or  more  tracts  of  land 
which  they  own  in  severalty.  Tennant 
V.  Pfister,  51  Cal.  511. 

One  who  purchases  goods  for  others 
merely  as  their  agent,  depending  for 
the  measure  of  his  compensation  upon 
the  amount  of  profits  realized  by  his 
employers  from  the  transaction,  is  not 
a  partner  with  such  employers,  nor  has 
he  such  an  interest  in  the  goods  as  re- 
quires or  authorizes  him  tc  be  made  a 
party  plaintiff  in  an  action  to  recover 
their  value  of  one  who  has  purchased 
them  of  his  employers.  Lewis  v.  Grei- 
der,  49  Barb.  (N.  Y.)  606. 

Persons  having  no  interest  in  the 
controversy,  although  they  are  general 
partners  of  the  plaintiff,  cannot  prop- 
erly be   made  parties  plaintiff.     Ham- 
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Distinct  Causes  of  Action.  —  Two  or  more  persons  having  distinct 
causes  of  action,  although  against  the  same  defendant,  may  not 
join  as  plaintiffs  in  one  suit.* 

One  Not  Interested.  —  Nor  may  one  who  is  not,  in  fact,  interested  in 
the  subject-matter  of  the  action,  but  is  only  entitled  to  a  part  of 
the  proceeds,  be  ioined  as  plaintiff.* 


mer  v.  Barnes,  26  How.  Pr.  (N.  Y. 
Supreme  Ct.)  174. 

In  an  action  by  a  creditor  to  have  an 
assignment  for  benefit  of  creditors, 
made  by  his  debtor,  reformed  in  a  re- 
spect which  affects  the  plaintiff  and  not 
the  creditors  generally,  the  other  cred- 
itors are  not  united  in  interest,  and 
hence  should  not  be  joined  as  plaintiffs, 
but  are  properly  made  defendants. 
Garner  v.  Wright,  28  How.  Pr.  (N.  Y. 
Supreme  Ct.)  92. 

1.  Martin  v.  Davis,  82  Ind.  38;  Tate 
V.  Ohio,  etc.,  R.  Co.,  10  Ind.  174,  71 
Am.  Dec.  309;  Goodnight  v.  Goar,  30 
Ind.  418;  Lipperd  v.  Edwards,  39  Ind. 
165;  Mcintosh  V.  Zaring,  (Ind.  1894)  38 
N.  E.  Rep.  321;  Bort  v.  Yaw,  46  Iowa 
323;  Palmer  v.  Waddell,  22  Kan.  352; 
Pelly  V.  Bowyer,  7  Bush  (Ky.)  513. 

"  Courts  will  not  in  one  suit  take 
cognizance  of  distinct  and  separate 
claims  of  different  persons,  but  where 
the  damage  as  well  as  the  interest  is 
several,  each  party  injured  must  in 
that  case  sue  separately."  Code  Ga., 
1895,  §  4946. 

Ulnstrations  of  Distinct  Catises  of  Ac- 
tion. —  Distributees  cannot  sue  jointly 
and  recover  a  joint  judgment  against 
the  administrator  for  an  alleged  bal- 
ance of  their  several  shares  of  the 
amount  found  due  to  them  by  settle- 
ment.    Pelly  V.  Bowyer,  7  Bush  (Ky.) 

513. 

Several  persons  injured  by  a  nuisance 
may  not  unite  in  an  action  for  dam- 
ages for  such  injuries  as  are  plainly 
distinct  and  unconnected.  Palmer  v. 
Waddell,  22  Kan.  352. 

If  A  executes  two  notes  to  B  and  a 
mortgage  to  secure  them,  and  B  assigns 
ooe  note  to  C,  B  and  C  cannot  join  as 
plaintiffs  in  an  action  on  the  notes  and 
mortgage.  Swenson  v.  Moline  Plow 
Co.,  14  Kan.  387. 

When  a  life-insurance  policy  provides 
for  the  payment  of  different  sums  to 
different  parties,  it  is  improper  under 
the  codes  for  the  beneficiaries  to  join 
in  one  action  to  recover  the  several 
sums  due.  There  is  a  unity  of  interest 
in  the  subject-matter  of  the  action,  but 
each  insured   party  has  a  separate  in- 


terest in  the  money  payable  to  him. 
Keary  v.  Mutual  Reserve  Fund  L. 
Assoc,  30  Fed.  Rep.  359. 

Cause  of  Action  Arising  from  Same 
Transaction  Insufficient.  —  In  Martini/, 
Davis,  82  Ind.  38,  the  court  said:  "  To 
entitle  two  or  more  persons  to  join  as 
plaintiffs,  it  is  not  sufficient  that  they 
each  have  a  cause  of  action,  arising 
out  of  the  same  transaction  or  matter, 
if  the  relief  sought  by  each  be  distinct 
and  unconnected.  The  plaintiffs  must 
have  a  common  interest  in  the  subject 
of  the  action  and  in  the  relief.  Each 
must  be  interested  in  the  relief  sought 
by  the  other."  See  also  Tate  v.  Ohio, 
etc.,  R.  Co.,  10  Ind.  174;  Goodnight  v. 
Goar,  30  Ind.  418;  Lipperd  v.  Edwards, 
39  Ind.  165. 

Two  plaintiffs  having  distinct  causes 
of  action  against  a  defendant  cannot 
unite  them  in  one  suit  because  they 
arise  out  of  the  same  transaction.  Bort 
V.  Yaw,  46  Iowa  323. 

Sule  Not  Avoided  by  Beducing  Each 
Debt  to  Judgment.  —  Where,  from  the 
nature  of  their  claims,  several  plaintiffs 
could  not  jointly  maintain  an  action 
thereon,  the  reduction  of  each  plain- 
tiff's debt  to  a  judgment  will  not  avoid 
the  rule  so  as  to  permit  a  joint  action 
for  damages  for  conspiracy  to  dispose 
of  goods  obtained  on  credit  from  the 
plaintiffs,  for  which  goods  the  debts 
were  due.  Sherman  v.  Rothschild,  14 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  328. 

Stiits  to  Establish  Mechanics'  Liens.  — 
The  rule  that  several  parties  cannot 
unite  in  a  suit  to  establish  mechanics' 
liens,  nor  should  their  separate  claims 
be  consolidated  (Harsh  v.  Morgan,  i 
Kan.  293),  has  been  changed  by  statute 
in  many  states,  and  under  these  stat- 
utes no  community  of  interest  is  neces- 
sary for  parties  to  join  as  plaintiffs  in 
an  action  to  establish  and  enforce 
mechanics'  Hens,  Barber  z/.  Reynolds, 
33  Cal.  497.  See  generally  article 
Mechanics'  Liens,  vol.  13,  p.  939. 

2.  Curtis  V.  Sprague,  51  Cal.  239; 
Mcintosh  V.  Zaring,  (Ind.  1894)  38  N. 
E.  Rep.  321. 

When  the  legal  title  to  and  right  of 
action  on  a  note  are  in  one  person,  it 


733 


Volume  XV. 


TTnder  Codes 


PARTIES   TO  ACTIONS.         and  Practice  Acts. 


A  Person  Primarily  Liable  for  the  demand  sued  upon  may  not  be 
joined  as  a  coplaintiff  in  an  action  against  those  secondarily  liable.* 

(2)  Mandatory  Joinder  —  (a)  Generally.  —  In  addition  to  the  pro- 
vision as  to  who  may  be  joined  as  plaintiffs,  it  is  usually  prescribed 
by  the  codes  and  practice  acts  of  the  different  states  that  of  the 
parties  to  an  action  those  who  are  united  in  interest  must  be 
joined  as  plaintiffs  *  or  defendants,'  except  as  otherwise  expressly 
provided.* 


is  improper  to  join  with  him  as  plain- 
tiff one  who  has  only  an  equitable  right 
to  a  part  of  the  proceeds  of  the  note 
when  collected.  Curtis  v.  Sprague,  51 
Cal.  239. 

Proper  Though  Not  Necessary  Parties. 
—  But  parties  who  are  not  necessary 
parties  to  an  action  may  yet  be  proper 
parties  under  the  above  provision  of  the 
code,  if  they  have  an  interest  in  the 
subject-matter.  McMurray  v.  Van  Gil- 
der, 56  Iowa  605.  Compare  the  rule  in 
equity,  supra,  V.  I.  />.  Persons  JVithout 
Interest. 

Joining  Principal  Wrongdoer  as  Coplain- 
tiff. —  A  was  executrix  of  a  will  and 
one  of  several  legatees  therein.  A  and 
the  other  legatees  united  in  an  action 
against  B,  alleging  a  breach  of  trust  by 
A  known  to  B,  whereby  assets  of  the 
estate  came  into  B's  hands.  The  suit 
was  to  recover  said  assets.  It  was  held 
a  misjoinder  of  plaintiffs,  the  code  not 
warranting  the  joinder  of  the  principal 
in  an  alleged  breach  of  trust  with  the 
persons  alleged  to  have  been  injured 
thereby  in  an  action  against  the  parties 
alleged  to  have  been  accessory  to  the 
fraud.     Paxton  v.  Wood,  77  N.  Car.  11. 

1.  See  generally  article  Principal 
AND  Surety. 

2.  Indiana.  —  Tate  v.  Ohio,  etc.,  R. 
Co.,  10  Ind.  174;  Durre  v.  Brown,  7 
Ind.  App.   127. 

Iowa.  —  McNamee  v.  Carpenter,  56 
Iowa  276. 

Kansas.  —  Hurd  v.  Simpson,  47  Kan. 
372;  Ellsworth  V.  Rossiter.  46  Kan.  237. 

Missouri.  —  Ryan  v.  Riddle,  78  Mo. 
521;  McAUen  z'.  Woodcock,  60  Mo.  174; 
Gartside  v.  Gartside,  113  Mo.  348; 
Dewey  v.  Carey,  60  Mo.  224. 

Ne7v  York.  —  Roberts  v.  New  York 
El.  R.  Co.,  12  Misc.  Rep.  (N.  Y.  Super. 
Ct.)  345;  Garner  v.  Wright,  28  How. 
Pr.  (N.  Y.  Supreme  Ct.)  92;  Coster  z/. 
New  York,  etc.,  R.  Co..  6  Duer  (N.  Y.) 
43;  Hopkins  v.  Lane,  2  Hun  (N.  Y.)  38; 
Thatcher  v.  Candee,  33  How.  Pr.  (N. 
Y.  Ct.  App.)  145;  Depuv  v.  Strong,  4 
Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  340; 
McKenzie  v.  L'Amoureux,  11  Barb.  (N. 


Y.)  516;  Bishop  V.  Edmiston,  13  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  346;  Adams  v. 
Green,  34  Barb.  (N.  Y.)  176;  Ward  v. 
Reynolds,  25  Hun  (N.  Y.)  385. 

North  Carolina.  —  McCormac  v.  Wig- 
gins, 84  N.  Car.  279. 

Ohio.  —  Smetters  v.  Rainey,  14  Ohio 
St.  287;  Duncan  v.  Willis,  51  Ohio  St. 

433. 

South  Carolina.  —  Bannister  v.  Bull, 
16  S.  Car.  220;  Hellams  v.  Switzer,  24 
S.  Car.  39. 

Texas.  —  Stachely  v.  Peirce,  28  Tex. 
328. 

Wisconsin. — Kaukauna  Water  Power 
Co.  V.  Green  Bay,  etc.,  Canal  Co.,  75 
Wis.  385;  Grand  Rapids  Water  Power 
Co.  V.  Bensley,  75  Wis.  399. 

United  States.  —  Clark  v.  Great  North- 
ern R.  Co.,  81  Fed.  Rep.  282. 

Joint  Owners  of  a  Note  should  join  as 
plaintiffs,  or  if  one  refuses  to  join  he 
should  be  made  defendant.  McNamee 
V.  Carpenter,  56  Iowa  276. 

Tenants  in  Common  in  Action  for  Tres- 
pass. —  In  Depuy  v.  Strong,  4  Abb.  Pr. 
N.  S.  (N.  Y.  Ct.  App.)  340,  it  was  held 
that  tenants  in  common  of  lands  must 
all  be  joined  as  parties,  in  an  action  to 
recover  damages  for  trespass  upon 
such  lands.  This  common-law  rule 
was  not  altered  by  the  Code  of  Pro- 
cedure. 

3.  See  infra,  VI.  3.  b.  Defendants. 

4.  In  New  York,  for  instance,  the  fol- 
lowing provisions  constitute  excep- 
tions to  this  rule:  "  In  an  action 
brought  against  one  or  more  persons 
engaged  as  a  joint-stock  association, 
partnership,  or  otherwise,  in  the  peri- 
odical transportation  of  passengers  or 
property,  an  objection  to  any  of  the 
proceedings  cannot  be  taken  by  a  per- 
son properly  made  a  defendant,  on  the 
ground  that  the  plaintiff  has  joined 
with  him,  as  a  defendant,  a  person  not 
jointly  engaged  with  him  in  that  busi- 
ness, or  on  the  ground  that  the  plaintiff 
has  failed  so  to  join  with  him  a  per- 
son so  jointly  engaged;  unless  the  per- 
sons so  engaged  have,  at  least  thirty 
days  before  the  commencement  of  the 
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Test  of  Unity  in  Interest.  —  The  test  of  the  unity  of  interest  intended 
by  the  statute  under  consideration  is  that  joint  connection  with 
or  relation  to  the  subject-matter  which,  by  the  established  prac- 
tice of  the  common-law  courts,  will  preclude  a  separate  action.* 

Exception  to  Eule.  —  An  exception  to  the  rule  just  laid  down  is  to 
be  found  in  those  cases  where  the  parties  united  in  interest  are  so 
numerous  as  to  render  it  impracticable  to  bring  them  before  the 
court,  when,  as  has  been  seen,*  one  or  more  may  sue  for  the 
benefit  of  all.' 

(b)  Unwilling  PlaintifEs  Made  Defendants.  —  In  order  to  prevent  a 
failure  of  justice  in  cases  where  one  who  would  be  a  necessary 
coplaintiff  under  the  rule  just  stated  refuses  his  consent  to  be 
joined,  the  codes  provide  that  under  such  circumstances  such 
person  may  be  made  a  defendant ;  *  but  where  one  is  made  a 


action,  filed  in  the  clerk's  office  of  each 
county  in  which  they  transport  passen- 
gers or  property,  a  statement  showing 
the  names  of  all  of  them.  A  statement 
so  filed  is  conclusive,  for  the  purposes 
specified  in  this  section,  as  against  the 
persons  filing  it,  until  thirty  days  after 
filing,  in  like  manner,  anew  statement, 
showing  a  change  of  interest."  Code 
Civ.  Pro.  N.  Y.,  §  1945. 

"  Where,  for  any  cause,  one  or  more 
partners  have  not  been  joined  as  de- 
fendants in  an  action  upon  a  partner- 
ship liability,  and  final  judgment  has 
been  taken  against  the  persons  made 
defendants  therein,  the  plaintiff,  if  the 
judgment  remains  unsatisfied,  may 
maintain  a  separate  action  upon  the 
same  demand,  against  each  omitted 
partner,  setting  forth  in  the  complaint 
the  facts  specified  in  this  section,  as 
well  as  the  facts  constituting  his  cause 
of  action  upon  the  demand."  Code 
Civ.  Pro.  N.  Y.,  §  1946. 

1.  Jones  V.  Felch,   3    Bosw.   (N.  Y.) 

63. 
Persons  Entitled  to  Part  of  Proceeds.  — 

The  fact  that  an  attorney  is  to  receive 
a  portion  of  the  sum  recovered  as  his 
fee  does  not  make  him  a  necessary 
party  plaintiff  to  the  suit,  and  he  need 
not  be  joined.  McDonald  v.  Chicago, 
etc.,  R.  Co.,  26  Iowa  124,  96  Am.  Dec. 
114. 

Assignee  of  Portion  of  Debt.  —  An 
assignment  by  a  creditor  of  a  portion 
of  a  debt  does  not  make  the  assignee  a 
joint  owner  of  the  whole  debt,  and  he 
is  not  a  necessary  party  to  the  suit  for 
its  recovery.  Leese  v.  Sherwood,  21 
CaU  151. 

2.  See  supra,  VI.  i.  c.  Parties  by  Rep- 
resentation.    Compare  also  the   rule  in 


equity,  supra,  V.  3.  c.  (7)  {b)  bb.  Numer- 
ous Parties. 

3.  Tate  v.  Ohio,  etc.,  R.  Co.,  10  Ind. 
174. 

4.  California.  —  Nightingale  v.  Scan- 
nell,  6  Cal.  =06. 

Colorado.  —  Central  Citj'  First  Nat. 
Bank  v.  Hummel,  14  Colo.  259. 

Indiana.  —  Hadley  v.  Hobbs,  12  Ind. 
App.  351;  Hill  V.  Marsh,  46  Ind.  218; 
Wall  V.  Galvin,  80  Ind.  447;  Shoe- 
maker V.  Grant  County,  36  Ind.  175. 

Iowa.  —  McNamee  v.  Carpenter,  56 
Iowa  276. 

Kansas.  —  Hurd  v.  Simpson,  47  Kan. 
372. 

Missouri.  —  Ryan  v.  Riddle,  78  Mo. 
521;  McAUen  t*.  Woodcock,  60  Mo.  174. 

New  York.  —  Roberts  v.  New  York 
El.  R.  Co.,  12  Misc.  Rep.  (N.  Y.  Super. 
Ct.)  345;  McKenzie  v.  L'Amoureux,  11 
Barb.  (N.  Y.)  516;  Cole  v.  Reynolds, 
18  N.  Y.  74;  Hopkins  v.  Lane,  2  Hun  (N. 
Y.)  38;  Coster  v.  New  York,  etc.,  R. 
Co.,  6  Duer  (N.  Y.)  43;  Ward  v.  Rey- 
nolds, 25  Hun  (N.  Y.)  385. 

North  Carolina.  —  McCormac  v.  Wig- 
gins, 84  N.  Car.  279. 

Ohio.  —  Allen  v.  Miller,  ii  Ohio  St. 
374;  Smetters  v.  Rainey,  14  Ohio  St. 
287. 

Wisconsin.  —  Noonan  v.  Orton,  31 
Wis.  265, 

In  a  proceeding  by  next  of  kin  or 
legatees  seeking  a  settlement  of  the 
estate  of  a  decedent  by  the  personal 
representative  of  a  deceased  executor, 
the  administrator  de  bonis  non  must 
be  made  a  party.  If  he  refuses  to  join 
as  plaintifif,  he  may  be  made  a  defend- 
ant.    Hardv  v.  Miles,  91  N.  Car.  131. 

Withdrawal  of  Coplaintiff.  —  Under  the 
code  provisions  allowing  a  plaintiff  to 
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defendant  under  this  provision,  the  codes  require  the  reason 
therefor  to  be  stated  in  the  complaint.*  This  rule  has  been  held 
to  apply  to  copartners  *  and  coadministrators,*  but  according  to 
some  decisions  it  does  not  apply  to  joint  obligees  of  a  bond.'* 

(3)  No  Distinction  Between  Legal  and  Equitable  Actions.  —  The 
provisions  just  set  out  as  to  the  joinder  of  plaintiffs  under  codes 
and  practice  acts  apply  not  only  to  actions  formerly  denominated 
' '  equitable, "  *  but  also  to  those  actions  formerly  known  as  ' '  legal" 


make  one  who  refuses  to  join  as  co- 
plaintift  a  defendant,  a  coplaintiff  may 
withdraw  at  any  time  unless  his  with- 
drawal would  work  injustice.  Noonan 
V.  Orton,  31  Wis.  265. 

Form  of  Judgment.  —  For  a  discussion 
as  to  the  proper  form  of  judgment  to 
be  rendered  against  defendants  when 
one  party  is  made  defendant  because 
of  his  refusal  to  be  made  party  plain- 
tifif,  see  Hopkins  v.  Lane,  2  Hun  (N. 
Y.)  38. 

1.  McCormac  v.  Wiggins,  84  N.  Car. 
278,  and  see  cases  and  statutes  cited  in 
preceding  note. 

Beason  of  Seftisal  Need  Not  Be  As- 
signed.—  When  in  an  action  a  person 
is  made  a  defendant  because  he  had 
refused  to  join  as  plaintiff,  the  com- 
plaint need  not  state  the  reason  why 
he  had  so  refused.  Wall  v.  Galvin,  80 
Ind.  447. 

2.  A  Partner  may  sue  and  make  his 
copartner  who  refuses  to  join  as  plain- 
tiff a  party  defendant.  Nightingale  v. 
Scannell,  6  Cal.  506,  65  Am.  Dec.  525; 
Andrews  v.  Mokelumne  Hill  Co.,  7 
Cal.  330. 

3.  One  Administrator  may  sue  and 
make  his  coadministrator  who  refuses 
to  join  as  plaintiff  a  party  defendant. 
Rizer  v.  Gillpatrick,  16  Kan.  564. 

4.  Exceptions  as  to  Joint  Obligees  of 
Bond.  —  In  Ryan  v.  Riddle,  78  Mo.  521, 
it  was  held  that  all  the  joint  obligees 
of  a  bond  are  necessary  parties  plaintiff 
in  an  action  for  its  breach;  one  of 
them  cannot  be  made  a  codefendant 
upon  an  allegation  in  the  petition  that 
he  refused  to  join  with  the  plaintiffs  in 
the  prosecution  of  the  action.  Rev. 
Stat.  1879,  §  3466.  does  not  apply  to 
such  a  case.  In  this  case  the  court 
said:  "  The  instrument  sued  on  is 
clearly  a  joint  obligation  for  the  pay- 
ment of  money.  At  common  law  no 
action  could  be  maintained  on  it  ex- 
cept in  the  names  of  all  the  obligees  or 
their  representatives.  It  is  argued  by 
the  plaintiffs  in  error  that  this  rule  of 
the  common  law  has  been  modified  by 


section  3466  of  the  Practice  Act,  which 
reads  as  follows:  '  Parties  who  are 
united  in  interest  must  be  joined  as 
plaintiffs  or  defendants;  but  if  the  con- 
sent of  any  one  who  should  be  joined 
as  plaintiff  cannot  be  obtained,  he  may 
be  made  a  defendant,  the  reason 
thereof  being  stated  in  the  petition.' 
Rev.  Stat.  1879,  §  3466.  This  provi- 
sion has  reiTiained  in  the  same  lan- 
guage since  the  adoption  of  our  code  of 
practice.  It  embodies  a  rule  familiar 
to  equity  pleaders,  but  was  unknown 
at  common  law.  The  construction 
given  to  it  in  modern  practice  has 
not  been  uniform.  In  some  states 
it  has  been  applied  to  law  cases.  Hill 
V.  Marsh,  46  Ind.  218;  while  in  others 
it  has  been  confined  to  equity  cases, 
Andrews  v.  Mokelumne  Hill  Co.,  7 
Cal.  330.  If  it  was  still  open  for  con- 
struction in  this  state,  we  might  hesi- 
tate between  conflicting  constructions. 
Habicht  v.  Pemberton,  4  Sandf.  (N.  Y.) 
657.  But  at  an  early  day  our  Supreme 
Court  held  that  this  clause  in  our  prac- 
tice act  did  not  authorize  any  number 
less  than  the  whole  of  the  obligees  in 
a  bond  for  the  payment  of  money  to 
maintain  suit  upon  it."  See  also  Clark 
V.  Cable,  2I  Mo.  223;  Rainey  v.  Smizer, 
28  Mo.  310. 

5.  Joinder  in  Eqnitable  Actions.  — 
These  code  provisions  are  in  harmony 
with  the  rules  applied  in  courts  of 
equity.  Turner  v.  Conant,  18  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  160. 

Where  A  buys  land  from  B,  paying 
part  cash,  and  giving  C's  note  for  the 
balance,  secured  by  a  mortgage  on  the 
land  by  A  and  C,  on  discovery  of  fraud 
A  and  C  can  join  in  a  suit  to  cancel 
the  note  and  mortgage.  Bowman  v. 
Germy,  23  Kan.  306. 

Parties  who  have  a  common  interest 
in  annulling  a  patent  for  land,  although 
they  have  no  joint  interest  in  the  land 
adverse  to  the  patentee,  may  be  joined 
as  plaintiffs  in  action  to  procure  its  can- 
cellation. People  V.  Morrill,  26  Cal. 
336. 
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actions,*  such,  for  instance,  as  replevin  *  and  actions  for  the 
recovery  of  money.*  It  has  been  held,  however,  that  the  pro- 
vision authorizing  the  making  an  unwilling  plaintiff  a  defendant 
applies  only  to  suits  in  equity  and  not  to  actions  at  law.* 

b.  Defendants  —  (i)  Permissive  Joinder  —  (a)  General  Rule.  — 
The  usual  code  provisions  are  to  the  effect  that  all  who  have  or 
claim  an  interest  adverse  to  the  plaintiff  or  who  are  necessary 
parties  to  a  complete  determination  and  settlement  of  the  question 


Several  persons  suffering  a  common 
injury  by  a  nuisance,  independent  and 
dififerent  from  what  the  general  pub- 
lic suffers,  may  unite  as  plaintiffs  to 
restrain  the  nuisance.  Bushnell  v. 
Robeson,  62  Iowa  540;  Palmer  v.  Wad- 
dell,  22  Kan.  352;  Atchison  St.  R.  Co. 
V.  Nave,  38  Kan.  744, 

But  where  tenants  in  common  con- 
vey by  separate  deeds  their  several  in- 
terests in  an  entire  tract  of  land,  they 
cannot  unite  in  one  suit  to  have 
all  their  deeds  cancelled.  Jeffers  v. 
Forbes,  28  Van.  174. 

Joint  Actions  to  Bestrain  Collection  of 
Taxes.  —  See  article  Taxes. 

1.  Loomis  V.  Brown,  16  Barb.  (N.  Y.) 
325;  Earle  v.  Burch,  21  Neb.  702; 
SchifTer  z>.  Eau  Claire,  51  Wis.  385. 

Provisions  Applicable  to  Legal  Actions. 
—  All  persons  having  an  interest  in  the 
subject  of  the  action,  and  in  obtaining 
the  relief  demanded,  may  be  joined  as 
plaintiffs  in  law  and  equity.  Loomis 
V.  Brown,  16  Barb.  (N.  Y.)  325. 

Joinder  of  Life  Tenants  and  Bemainder- 
men.  —  A  statutory  provision  that  "  all 
persons  having  an  interest  in  the  sub- 
ject of  the  action  and  in  obtaining  the 
relief  demanded  may  be  joined  as 
plaintiffs"  applies  to  all  actions, 
whether  formerly  equitable  or  legal. 
A  remainderman  may,  therefore,  join 
with  persons  owning  intermediate  es- 
tates in  a  statutory  action  to  recover 
all  damages,  past  and  future,  caused 
by  the  construction  and  maintenance 
of  a  milldam,  notwithstanding  the 
court  may  be  required  to  apportion 
among  them  the  damages  recov- 
ered.    Schiffer  v.  Eau  Claire,  51  Wis. 

385. 

In  a  proceeding  to  recover  damages 
for  the  appropriation  of  land  by  a  rail- 
road company,  all  persons  who  are  in- 
terested in  the  award  of  damages,  such 
as  tenants  in  common,  tenants  for 
years  or  life,  or  remaindermen,  may 
be  joined  as  plaintiffs;  and  in  a  pro- 
ceeding by  the  railroad  company  to 
condemn  the  land,  they  may  be  joined 


as  defendants.     Watson  v.  Milwaukee, 
etc.,  R.  Co.,  57  Wis.  332. 

In  Thompson  v.  Manhattan  R.  Co., 
16  Daly  (N.  Y.)  64,  it  was  held  that  ten- 
ants by  curtesy  and  remaindermen 
may  maintain  an  action  for  damages 
to  property  by  an  elevated  railroad,  and 
also  to  enjoin  further  use  thereof. 

2.  Eeplevin.  —  The  code  provision  as 
to  joinder  of  parties  plaintiff  applies  to 
actions  of  replevin.  Earl,e  v.  Burch, 
21  Neb.  702. 

3.  Schiffer  v.  Eau  Claire,  51  Wis.  385. 
Compare  Seymour  v.  Carpenter,  51  Wis. 
413;  and  see  generally  Daley  v.  Cun- 
ningham. 60  Cal.  530;  Thomas  v. 
Irwin,  go  Ind.  557;  Skiff  v.  Cross, 
21  Iowa  459;  Coster  v.  New  York,  etc., 
R.  Co.,  6  Duer(N.  Y.)  43. 

Persons  having  separate  interests  in 
a  trust  fund  may  join  in  an  action 
against  the  trustee  for  its  loss  or  con- 
version. Davenport  v.  Prince,  41  Fed. 
Rep.  323. 

When  A  and  B  contract  jointly  to  do 
certain  work  they  may  sue  jointly  on 
the  contract,  though  each  was  to  re- 
ceive a  certain  fixed  sum.  Fauble  v. 
Davis,  48  Iowa  462 

All  parties  entitled  to  bounty  money 
may  join  in  an  action  therefor.  Young 
V.  Franklin  County,  25  Ind.  295. 

4.  In  California  it  has  been  held  that 
the  fourteenth  section  of  the  Practice 
Act,  allowing  one  who  refuses  to  join 
as  plaintiff  to  be  made  a  defendant, 
was  intended  to  apply  to  suits  in 
equity,  and  not  to  actions  at  law. 
Andrews  v.  Mokeluirne  Hill  Co.,  7 
Cal.  330.  See  also  Ryan  v.  Riddle,  78 
Mo.  522,  and  compare  Hill  v.  Marsh, 
46  Ind.  218. 

In  Oregon  also  it  is  held  that  Code 
Oregon,  §  381,  which  provides  that  "  if 
the  consent  of  any  one  who  should 
have  been  joined  as  plaintiff  cannot  be 
obtained  he  may  be  made  a  defendant, 
the  reason  thereof  being  staled  in  the 
complaint,"  does  not  apply  to  actions 
at  law.  State  Ins.  Co.  v.  Oregon  R,, 
etf.,  Co.,  20  Oregon  563. 


15  Encyc.  PI.  &  Pr.  — 47 
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involved  in  the  action  may  be  joined  as  defendants.* 

The  Object  of  the  Rule  is  to  avoid  a  multiplicity  of  suits  and  to 
enable  the  plaintiff  to  obtain  complete  relief  in  one  action.      In 


1,  Alabama.  —  Henry  v.  Carlton,  113 
Ala.  636;  Willis  v,  Neal,  39  Ala.  464. 

California.  —  Shakespear  v.  Smith, 
77  Cal.  638;  Myers  v.  Daubenbiss,  84 
Cal.  i;  Grigsby  v.  Burtnett,  31  Cal. 
406;  WJckersham  v.  Crittenden,  93  Cal. 
17;  Harvey  v.  Foster,  64  Cal.  296; 
Connell  v.  Corbin,  64  Cal.  197;  Ullrich 
V.  Santa  Rosa  Nat.  Bank,  (Cal.  1894)  37 
Pac.  Rep.  500;  Bell  v.  Peck,  104  Cal. 
35;  Miller  v.  Curry,  53  Cal.  665. 

Colorado.  —  United  Coal  Co.  v.  Canon 
City  Coal  Co.,  24  Colo.  116. 

Connecticut.  —  Patterson  v.  Kellogg, 
53  Conn.  38. 

Idaho.  —  Brady  v.  Linehan,  (Idaho 
1898)  51  Pac.  Rep.  761. 

Indiana.  —  Bible  v.  Voris,  141  Ind. 
569;  Shearer  v.  Evans,  89  Ind.  400; 
Swift  V.  Ellsworth,  10  Ind.  205. 

Iowa.  —  Knott  v.  Dubuque,  etc.,  R. 
Co.,  84  Iowa  462;  Stout  V.  Noteman, 
30  Iowa  414;  Price  v.  Price,  91  Iowa 
693;  Mervin  v.  Sherman,  9  Iowa  331. 

Kentucky.  —  Mason  v.  Morin,  (Ky. 
1897)  42  S.  W.  Rep.  88;  Buckles  v. 
Lambert,  4  Mete.  (Ky.)  330;  Gibson  v. 
Higdon,  15  B.  Mon.  (Ky.)  205. 

Minnesota.  —  Eastman  v.  St.  Anthony 
Falls  Water-Power  Co.,  12  Minn.  137; 
Seager  v.  Burns,  4  Minn.  141;  Reiser 
V.  Gigrich,  59  Minn.  3^8. 

Missouri.  —  Stillwell  v.  Hamm,  97 
Mo.  579;  Ess  V.  Griffith,  128  Mo.  50; 
Walker  v.  Deaver,  79  Mo.  664;  Judy  v. 
Farmers,  etc..  Bank,  70  Mo.  407. 

Nevada.  —  Elder  v.  Frevert,  18  Nev. 
446. 

New  York.  —  Hammer  v.  Barnes,  26 
How.  Pr.  (N.  Y.  Supreme  Ct.)  174;  Kis- 
sam  V.  Hamilton,  20  How.  Pr.  (N.  Y. 
Supreme  Ct.)  369;  GuHck  v.  Gulick,  33 
Barb.  (N.  Y.)  92;  Niles  v.  Randall,  2 
Code  Rep.  (N.  Y.  Supreme  Ct.)  31; 
More  V.  Deyoe.  22  Hun  (N.  Y.)  208; 
Matthiessen  v.  Bartlett,  85  Hun  (N.  Y.) 
274;  Pritchard  v.  Palmer,  88  Hun  (N. 
Y.)  412,  2  N.  Y.  Ann.  Cas.  259;  Master- 
son  V.  New  York  Cent.,  etc.,  R.  Co.,  84 
N.  Y.  247;  Devlin  v.  O'Neill,  6  Daly 
(N.  Y.)  305;  Reed  v.  Stryker,  12  Abb. 
Pr.  (N,  Y.  Ct.  App.)  47;  Newbould  v. 
Warrin,  14  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  80;  Nichols  V.  Michael,  23  N.  Y. 
264;  Richtmyer  v.  Richtmyer,  50 
Barb.  (N.  Y.)  55;  Davenport  v.  Ruck- 
man,  37  N.  Y.  568;  Foot  V.  Bronson,  4 
Lans.  (N.  Y.)  47;  Rockwell  v.  Geery,  4 


Hun  (N.  Y.)  606;  Matsell  v.  Flanagan, 
2  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  459; 
Paine  v.  Barnum,  59  How.  Pr.  (N.  Y. 
Supreme  Ct.)  303;  Phelps  v.  Wait,  30 
N.  Y.  78;  Losee  v.  Buchanan,  61  Barb. 
(N.  Y.)  88;  Colegrove  v.  New  York, 
etc.,  R.  Co.,  20  N.  Y.  492;  Creed  v. 
Hartmann,  29  N.  Y.  591;  Anderson  v. 
Dickie,  26  How.  Pr.  (N.  Y.  Super.  Ct.) 
105;  Venice  v.  Breed,  i  Thomp.  &  C. 
(N.  Y.)  130;  Montfort  v.  Hughes,  3  E.  D. 
Smith  (N.  Y.)  591;  Langford  v.  Broad- 
head.  63  Hun  (N.  Y.)  624,  44  N.  Y. 
St.  Rep.  19;  Decker  v.  Gaylord,  8 
Hun  (N.  Y.)  no;  Bradner  v.  Holland, 
33Hun(N.  Y.)2S8;  Rider  Life  Raft  Co. 
V.  Roach,  97  N.  Y.  378;  Field  v.  Van 
Cott,  15  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.) 
349;  Waterbury  v.  Westervelt,  9  N.  Y. 
59S;  Harris  v.  Elliott,  29  N.  Y.  App. 
Div.  568;  White  v.  Low,  7  Barb.  (N. 
Y.)  204;  Clegg  V.  Aikens,  5  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  95;  Gray  v. 
New  York,  etc..  Steamship  Co.,  3  Hun 
(N.  Y.)  383;  Garner  v.  Wright,  28 
How.  Pr.  (N.  Y.  Supreme  Ct.)  92; 
Fraser  v.  Greenhill,  2  Edm.  Sel.  Cas, 
(N.  Y.)  356. 

Ohio.  —  Keehn  v.  Wooster,  13  Ohio 
Cir.  Ct.  Rep.  270,  7  Ohio  Cir.  Dec.  456. 

South  Carolina,  —  Meinhard  v. 
Youngblood,  37  S.  Car.  223. 

Utah.  —  Whitehill  v.  Lowe,  10  Utah 
419. 

Washington. —  Eureka  Sandstone  Co. 
V.  Long,  II  Wash.  161;  Burrows  v. 
McCalley,  17  Wash.  269. 

Wisconsin.  —  Smith  v.  Briggs,  64 
Wis.  497;  Lefferts  v.  Calumet  County, 
21  Wis.  688;  Stephani  v.  Manitowoc, 
89  Wis.  467. 

Wyoming.  —  Fisher  v.  Hopkins,  4 
Wyoming  379. 

United  States.  —  Standley  v.  Roberts, 
59  Fed.  Rep.  836;  Southern  R.  Co.  v. 
North   Carolina   R.  Co.,  81   Fed.   Rep. 

595. 

Interest  Merely  in  Thing  in  Controversy 
Insufficient.  —  The  claim  adverse  to  the 
plaintiff  must  be  of  an  interest  in  the 
controversy,  and  not  merely  an  interest 
in  the  thing  in  controversy,  to  require 
such  a  claimant  to  be  made  a  party  de- 
fendant. Wade  V.  Sanders,  70  N.  Car. 
277.  See  also  McDonald  v.  Morris,  89 
N.  Car.  99. 

Persons  Who  Have  Parted  with  Interest. 
—  In  an  action  by  a  creditor  to  avoid 
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this  as  in  so  many  other  respects  the  code  rules  as  to  parties  are 
substantially  enactments  of  the  rules  which  have  long  prevailed 
in  courts  of  equity.* 

Various  Illustrative  Applications  of  this  particular  rule  are  set  out  in 
the  notes  below.* 


a  conveyance,  one  who  innocently 
accepted  a  deed  of  the  property  for 
the  benefit  of  the  alleged  fraudu- 
lent grantee,  and  who  has  conveyed  in 
accordance  with  the  trust,  is  not  a 
proper  party.  Spicer  v.  Hunter,  14 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  4. 

Suits  for  Protection  of  "Water  Bights. — 
In  Montana  it  is  held  that  Com  p.  Stat. 
Mont.,  p.  997,  §  1260,  permitting  the 
joinder  in  suits  for  protection  of  water 
rights,  of  all  those  who  may  have  di- 
verted the  water,  applies  only  to  equi- 
table actions,  not  to  legal  actions  for 
damages  merely.  Miles  v.  Du  Bey,  15 
Mont.  340. 

1.  See  supra,  V.  6.  c.  Joinder  of  De- 
fendants. 

This  code  rule  as  to  the  permissive 
joinder  of  defendants  is  in  accordance 
with  the  policy  of  the  codes,  as  well  as 
of  equity  practice  proper,  to  prevent 
multiplicity  of  suits  about  the  same 
subject-matter,  and  to  settle  compli- 
cated controversies  in  one  action. 
Brady  v.  Linehan,  (Idaho  1898)  51  Pac. 
Rep.  761. 

2.  Illustrations  —  Person  Not  Party  to 
Contract.  —  Where  the  plaintiff  shows 
that  he  will  be  entitled  to  final  relief  by 
injunction  or  otherwise  against  any 
person,  although  such  person  is  not  a 
party  to  the  contract  alleged  to  be  vio- 
lated, he  is  properly  made  a  party  de- 
fendant. Hammer  v.  Barnes,  26  How. 
Pr.  (N.  y.  Supreme  Ct.)  174. 

Administrator' s  Bond.  —  When  an  ad- 
ministrator, in  the  course  of  proceed- 
ings on  the  estate,  gives  two  bonds,  one 
when  letters  are  issued  and  the  other 
when  real  estate  is  about  to  be  sold, 
and  the  condition  of  each  of  the  two 
bonds  is  the  same,  and  the  burden  of 
the  sureties  in  each  is  the  same,  the 
sureties  on  the  two  bonds,  in  an  action 
on  them,  may  be  made  joint  defend- 
ants in  the  same  action.  Powell  v. 
Powell.  48  Gal.  234.  See  in  general 
article  Official  Bonds,  ante,  p.  83. 

In  an  Action  on  a  Claim  for  Paving, 
etc.,  the  plaintiff  may  unite  as  defend- 
ants the  city  and  owners  of  property 
fronting  on  the  streets  improved. 
Louisville  v.  Henderson,  5  Bush  (Ky.) 
516. 


The  Fraudulent  Vendee  of  Goods  and 
his  assignee  for  the  benefit  of  creditors 
are  liable  under  the  code  provision  to 
a  joint  action  by  the  vendor  to  recover 
possession.  Nichols  v.  Michael,  23  N. 
Y.  264,  80  Am.  Dec.  259. 

In  Proceedings  to  Enjoin  the  Payment 
of  a  Number  of  Claims  allowed  by  a 
single  resolution  by  town  supervisors, 
all  claimants  may  be  made  codefend- 
ants  though  their  claims  were  separate 
and  not  joint.  McCrea  v.  Chahoon,  54 
Hun  (N.  Y.)  577. 

In  Proceedings  to  Enjoin  the  Opening 
of  a  Public  Road  through  the  plaintiff's 
land,  the  county  supervisors  may  be 
joined  as  codefendants  with  the  road 
overseer.  Myers  v.  Daubenbiss,  84 
Cal.  I. 

Ejectment.  —  Several  persons  in  pos- 
session of  separate  parcels  of  land  may 
be  joined  as  defendants  in  ejectment. 
Woolfolk  V.  Ashby,  2  Mete.  (Ky.)  288. 
So,  in  ejectment,  persons  claiming 
builders'  or  mechanics'  liens  may  be 
joined  as  defendants.  Jones  v.  Ford, 
60  Tex.  127. 

Fraudulent  Assignment.  —  The  com- 
plaint alleged  that  the  judgment  debtor 
had  made  a  fraudulent  assignment, 
with  intent  to  hinder  and  delay  credit- 
ors, and  that  the  assignee  was  guilty 
of  a  breach  of  faith  in  the  management 
of  the  assets,  and  sought  to  set  aside 
the  assignment  and  render  the  assignee 
personally  liable.  It  also  alleged  that 
the  debtor  had  made  other  convey- 
ances, in  fraud  of  creditors,  to  various 
persons  made  defendants  in  the  action, 
which  it  also  sought  to  have  set  aside. 
It  was  held  that  these  facts  consti- 
tuted but  one  cause  of  action,  and  that 
the  defendants  were  properly  joined. 
Reed  v.  Stryker.  12  Abb.  Pr.  (N.  Y. 
Ct.  App.)  47.  To  the  same  effect, 
Newbould  v.  Warrin,  14  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  80. 

Joinder  of  Officer  and  Sureties  on  Offi- 
cial Bond.  —  In  an  action  for  the  breach 
of  the  condition  of  a  constable's  bond, 
the  bond  being  joint  and  several,  the 
constable  and  his  sureties  may  be 
joined  as  defendants.  Schilling  v. 
Black,  49  Kan.  552.  See  also  article 
Official  Bonds,  ante,  p.  83. 
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Actions  Ex  Delicto.  —  The  rule  is  applicable  not  only  where  the 
cause  of  action  is  one  arising  ex  contractu,  but  also  where  it  arises 
ex  delicto,^  where  there  is  a  community  in  the  wrongdoing.* 

Although  in  Terms  Permissive,  the  provision  in  question  does  not 
leave  it  wholly  to  the  discretion  of  the  plaintiff  to  omit  such  per- 
sons as  are  mentioned,  and  the  court  may  order  them  brought  in 
if  it  sees  fit  to  do  so.' 

(b)  Special  Statutory  Provisions  —  aa.  In  General.  —  Although  even 
under  the  codes  persons  severally  liable  may  not  be  joined"*  as 
codefendants  in  the  same  suit,  in  the  absence  of  express  statutory 
provisions,*  yet,  as  will  be  shown,  in  the  codes  and  practice  acts 


1.  See  cases  cited  in  the  first  note  of 
this  section. 

Action  to  Enjoin  Violation  of  Trade- 
marks. —  In  an  action  to  enjoin  the  vio- 
lation of  a  trademark,  persons  who  are 
not  the  publishers  or  makers  of  the 
infringing  article,  and  who  are  engaged 
as  vendors  thereof,  may  be  joined  as 
defendants  with  the  former.  The  acts 
of  both  parties  are  to  be  regarded  as 
kindred,  and  both  wrongdoers  may  be 
joined  in  one  action.  Matsell  v.  Flana- 
gan, 2  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.) 

459- 

All  the  Tortfeasors  Are  Not  Necessary 
Parties  to  an  action  for  such  injury. 
Creed  v.  Hartmann,  29  N.  Y.  591; 
Henrv  v.  Carlton,  113  Ala.  636.  But 
the  plaintiff  has  his  election  to  sue  all 
or  some  of  the  parties  jointly,  or  one  of 
them  separately.  Buckles  v.  Lam- 
bert, 4  Mete.  (Ky.)  330;  Henry  v.  Carl- 
ton, 113  Ala.  636. 

Bight  of  Election  Not  Changed  by  Code. 
—  The  rule  that  the  plaintiff  may  elect 
to  join  or  sue  separately  persons  jointly 
committing  a  tort  is  not  changed  by 
the  code.  Buckles  v.  Lambert,  4 
Mete.  (Ky.)33o. 

2.  Keyes  v.  Little  York  Gold  Wash- 
ing, etc.,  Co.,  53  Cal.  724;  Heitkamp 
V.  La  Motte  Granite  Co.,  59  Mo.  App. 
244;  Clegg  V.  Aikens,  5  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  95;  Cooper  v. 
Blair,  14  Oregon  255.  See  also  Hoye 
V.  Raymond,  25  Kan.  665. 

Community  in  Wrongdoing  Necessary. 
' —  In  accordance  with  the  rule  that  in 
order  that  tortfeasors  may  be  joined  as 
codefendants  there  must  be  community 
in  the  wrongdoing,  where  different  per- 
sons at  different  times  converted  the 
plaintiff's  wheat  stored  in  a  warehouse, 
and  there  was  no  combination  or  con- 
cert of  action,  it  was  held  that  they 
could  not  all  be  sued  in  one  action. 
Cooper  V.  Blair,  14  Oregon  255. 


3.  Gibson  v.  Higdon,  15  B.  Mon- 
(Ky.)  205.  See  also  infra,  VI.  4,  e- 
Bringing  /«  New  Parties. 

4.  Persons  Severally  Liable.  —  Where  a 
mechanic  performed  labor  on  property 
pursuant  to  a  contract  with  the  owner 
thereof,  and  a  subsequent  purchaser 
agreed,  in  consideration  of  forbear- 
ance, to  pay  the  amount  due  for  such 
labor,  it  was  held  that  the  grantor  and 
the  purchaser  could  not  be  joined  in  an 
action  by  the  mechanic  to  establish  his 
lien  and  for  a  joint  judgment.  Mervin 
V.  Sherman,  g  Iowa  331. 

Where  the  plaintiff's  cause  of  action 
consists  of  several  items,  parties  who 
are  separately  and  not  jointly  affected 
by  the  different  items  cannot  be  joined 
as  defendants.  Miller  v.  Curry,  53 
Cal.  665. 

Where  A  has  a  claim  to  an  account 
of  income  from  certain  property  against 
B  down  to  a  certain  date,  and  from 
that  date  against  C,  the  grantee  of  B, 
he  cannot  follow  B  and  C  as  codefend- 
ants in  the  same  suit.  There  is  no 
joint  liability.  Patterson  v.  Kellogg, 
53  Conn.  38. 

A  single  action  does  not  lie  against 
several  advertising  agencies  for  the 
breach  of  a  contract  by  their  common 
agent,  unless  there  is  some  statement 
in  the  complaint  to  connect  ihem. 
Clegg  V.  Aikens,  5  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  95. 

Principal  and  Guarantor.  —  A  code  pro- 
vision that  in  an  action  against  several 
a  separate  judgment  may  be  entered 
does  not  authorize  joining  as  defend- 
ants a  contractor  and  one  who  indorsed 
on  the  contract  a  guaranty  that  the 
contractor  would  perform  his  contract. 
Smith  V.  Loomis,  72  Me.  51. 

5.  The  Rule  that  Persons  Only  Severally 
Liable  Cannot  Be  Included  in  the  Same 
Action  as  parties  defendant  has  not 
been  altered  by  the  codes  except  where 
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of  many  of  the  states  such  provisions  are  to  be  found  by  which 
the  common-law  rule  as  to  the  joinder  of  defendants  has  been 
expressly  changed. 

bb.  Actions  to  Recover  Real  Property.  —  In  addition  to  the  general 
provision  as  to  the  joinder  of  defendants  just  set  out  it  is  expressly 
provided  in  a  few  states  that  in  an  action  to  recover  the  possession 
of  real  estate  the  landlord  and  tenant  may  be  joined  as  defendant*; 
and  any  person  claiming  title  or  a  right  of  possession  to  real 
estate  may  be  made  a  party  plaintiff  or  defendant  to  such  action, 
as  the  case  may  require.* 

cc.  Persons  Severally  Liable  on  Same  Instrument.  —  It  is  a  usual  if 
not  a  universal  provision  in  the  various  codes  and  practice  acts 
that  two  or  more  persons  severally  liable  upon  the  same  written 
instrument  or  obligation,  including  parties  to  bills  of  exchange 
and  promissory  notes,  may  any  or  all  of  them  be  included  as 
defendants  in  the  same  action  at  the  option  of   the   plaintiff.* 


there  are  express  provisions,  as  in  the 
provision  for  joining  persons  severally 
liable  upon  the  same  obligation  or 
instrument,  etc.  The  provision  for 
joinder  of  actions  arising  out  of  the 
same  transaction  or  transactions  con- 
nected with  the  same  subject  of  action 
admits  of  a  joinder  only  when  both 
causes  of  action  affect  all  the  parties 
defendant.  Le  Roy  v.  Shaw,  2  Duer 
(N.  Y.)  626. 

The  Code  Has  Not  Changed  the  Law 
that  a  defendant  liable  upon  an  orig- 
inal undertaking  cannot  be  joined  with 
one  severally  liable  upon  a  collateral 
undertaking.  Phalen  v.  Dingee,  4  E. 
D.  Smith  (N.  Y.)  379. 

1.  California.  —  Code  Civ.  Pro.,  1889, 
?.  379.  380. 

Missouri.  —  Rev.  Stat.  1889,  §  1993. 

New  York. — Code  Civ.  Pro.,  ^5^  1502, 
1503;  Pulen  V.  Reynolds,  22  How.  Pr. 
(N.  Y.  Supreme  Ct.)  353;  Abeel  v.  Van 
Gelder,  36  N.  Y.  513;  Sisson  v.  Cum- 
mings,  106  N.  Y.  56;  Bradt  v.  Church, 
no  N.  Y.  537.  See  also  Ames  v.  Har- 
per, 48  Barb.  (N.  Y.)  56. 

North  Carolina.  —  Code  1883,  § 
184. 

South    Carolina.  —  Code    Civ.    Pro., 

1893.  §  139- 

2.  See  the  code  provisions  of  the  vari- 
ous states,  and  the  following  cases: 

California.  —  Hurlbutt  v.  N.  W. 
Spaulding  Saw  Co.,  93  Cal.  55 ;  Thomas 
V.  Anderson,  58  Cal.  99;  Kurtz  v.  For- 
quer,  94  Cal.  91;  Bernero  v.  South 
British,  etc.,  Ins.  Co.,  65  Cal.  386; 
People  V.  Love,  25  Cal.  523;  Stearns  v. 
Aguirre,  6  Cal.  176;  Powell  v.  Powell, 


48  Cal.  234;  Lewis  v.  Clarkin,  18  CaL 
399;  People  V.  Frisbie,  18  Cal.  402* 
Loustalot  V.  Calkins,  120  Cal.  688. 


Hughes 


Fisher,     10 


i<.      Black,     49 
Fuller,   7  Kan. 


Colorado. 
Colo.  383. 

Kansas.  —  Schilling 
Kan.   552;  Hendrix  v. 

331- 

Kentucky.  —  Wilde  v.  Haycraft,  2 
Duv.  (Ky.)  309. 

Massachusetts.  —  Colt  v.  Learned,  133 
Mass.  409. 

Minnesota.  —  Steffes  v.  Lemke,  40 
Minn.  27. 

Montana.  —  Wibaux  v.  Grinnell  Live 
Stock  Co.,  9  Mont.  154. 

New  York,  —  Straus  :'.  Hoadley,  23 
N.  Y.  App.  Div.  360;  Soulhmayd  v. 
Jackson,  15  Misc.  Rep.  (N.  Y.  City  Ct.) 
476;  Phalen  v.  Dingee,  4  E.  D.  Smith 
(N.  Y.)  379;  Strong  v.  Wheaton,  38 
Barb.  (N.  Y.)  616;  Field  v.  Van  Cott,  5 
Daly  (N.  Y.)  308;  Carman  v.  Plass,  23 
N.  Y.  286;  Cridler  v.  Curry,  44  How. 
Pr.  (N.  Y.  Supreme  Ct.)  345;  Quigley 
V.  Walter,  2  Sweeny  (N.  Y.)  175;  De 
Ridder  v.  Schermerhorn,  10  Barb.  (N. 
Y.)638;  Allen  v.  Fosgate,  11  How.  Pr. 
(N.  Y.  Supreme  Ct.)  218;  Churchill  v. 
Trapp,  3  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
306;  Brainard  v.  Jones,  11  How.  Pr. 
(N.  Y.  Supreme  Ct.)  569;  Isear  v.  Mc- 
Mahon,  16  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  95;  Alfred  v.  Watkins,  i  Edm. 
Sel.  Cas.  (N.  Y.)  369;  Le  Roy  v.  Shaw, 
2  Duer  (N.  Y.)  626. 

North  Carolina.  —  Brown  v.  McKee, 
108  N.  Car.  387. 

Oregon.  —  Kamm  v.  Harker,  3  Ore- 
gon 208. 
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This  provision  applies  only  to  written  obligations  and  instru- 
ments,* but  embraces  every  written  agreement  or  undertaking 
upon  which  parties  may  become  liable  to  an  action,*  except  obli- 
gations upon  which  the  obligors  are  only  jointly  and  not  severally 
liable.^     It  has  been  held  to  extend  to  actions  before  a  justice  of 


South  Carolina.  —  Trimmier  v.  Thom- 
son, lo  S.  Car.  164. 

Utah. — Gagan  v.  Stevens,  4  Utah 
348. 

In  the  District  of  Columbia  the  statute 
relating  to  this  matter  is  peculiarly 
worded,  reading  as  follows.  "  Where 
money  is  payable  by  two  or  more 
persons  jointly  or  severally,  as  by 
joint  obligors,  covenantors,  makers, 
drawers  or  indorsers,  one  action  may 
be  sustained  and  judgment  recovered 
against  all  or  any  of  said  parties  by 
whom  the  money  is  payable,  at  the 
option  of  the  plaintiff.  But  an  action 
against  one  or  some  of  the  parties  by 
whom  the  money  is  payable  may,  while 
the  liligation  therein  continues,  be 
pleaded  in  bar  of  another  action  against 
another  or  others  of  said  parties."  14 
U.  S.  Stat,  at  L.  405,  §  20.  This 
authorizes  a  joint  suit  against  all  the 
parties  liable  on  a  promissory  note. 
Burdette  v.  Bartlett,  95  U.  S.  637.  See 
also  Keyser  v.  Fendall,  5  Mackey  (D. 
C.)  47;  Hoffecker  v.  Moon,  21  D.  C. 
263. 

In  Mississippi  it  is  provided  by  the 
loth  article  of  the  Rev.  Code,  357,  in 
force  in  1868  (Code  1892,  §  2353),  that 
in  any  action  founded  on  any  joint  or 
joint  and  several  bill  or  promissory 
note  it  shall  be  lawful  to  sue  any  one 
or  more  of  the  parties  liable  on  such 
bill  or  note.  Crump  ?'.  Wooten,  41 
Miss.  611. 

In  Hassachnsetts  "  persons  severally 
liable  upon  contracts  in  writing,  in- 
cluding all  parties  to  bills  of  exchange 
and  promissory  notes,  may  all  or  any 
of  them  be  joined  in  the  same  action. 
The  declaration  may  include  one  count 
only,  describing  the  several  contracts 
of  the  defendants  when  the  same  con- 
tract was  made  by  each;  or  differ- 
ent counts,  describing  the  different 
contracts  of  the  defendants,  when,  as 
in  the  case  of  maker  and  indorser, 
the  same  contract  was  not  made  by  all. 
The  court  shall  take  such  order  for  the 
separate  trial  of  the  issues  as  shall  be 
found  most  convenient,  and  shall  enter 
several  judgments  according  to  the 
several  contracts  of  the  defendants,  and 
issue  one  or  more  executions  as  the 


case  may  require."  Pub.  Stat.  Mass., 
1882,  c.  167,  g  4;  Colt  V.  Learned,  133 
Mass.  409;  Fuller  v.  Morse,  4  Gray 
(Mass.)  294. 

Action  on  a  Lloyds  Policy  of  Insurance. 
—  In  Straus  z/.  Hoadley,  23  N.  Y.  App. 
Div.  360,  it  was  held  that  Code  Civ. 
Pro.  N.  Y.,  §  454,  providing  that  "  two 
or  more  persons  severally  liable  upon 
the  same  written  instrument  *  *  ♦ 
may  all  or  any  of  them  be  included  as 
defendants  in  the  same  action,  at  the 
option  of  the  plaintiff,"  does  not  apply 
to  an  action  upon  a  Lloyds  policy  of 
insurance  which  expressly  provides 
that  the  underwriters  shall  be  liable 
severally,  and  not  jointly,  each  only 
for  a  proportionate  amount  of  the 
whole. 

Statute  Affects  Bemedy  Merely.  —  A 
law  allowing  all  the  indorsers  of  a  note 
to  be  joined  in  one  action  affects  the 
remedy  merely,  and  does  not  follow 
the  contract.  Givens  v.  Western  Bank, 
2  Ala.  397. 

Any  Number  May  Be  Joined.  —  Under 
code  provisions  for  joining  "  any  or  all 
parties  severally  liable  upon  the  same 
obligation  or  instrument,"  any  number 
of  the  parties  to  a  bond  may  be  joined. 
People  V.  Love,  25  Cal.  520;  Heppe  v. 
Johnson,  73  Cal.  265.  So  in  Louisi- 
ana, Conery  v.  Coons,  33  La.  Ann. 
372. 

1.  Spencer  v.  Wheelock,  11  N.  Y. 
Leg.  Obs.  329;  Strong  v.  Wheaton,  38 
Barb.  (N.  Y.)  616;  Tibbits  v.  Percy.  24 
Barb.  (N.  Y.)  39. 

2.  Brainard  v.  Jones,  11  How.  Pr.  (N. 
Y.  Supreme  Ct.)  569. 

Meaning  of  Term  "  Obligation."  —  The 
word  "  obligation  "  is  to  be  taken  here 
not  in  its  popular  signification,  as  any 
act  by  which  a  person  becomes  bound, 
but  in  its  legal  sense  of  a  bond,  or  writ- 
ing in  the  nature  of  a  bond.  Strong  v. 
Wheaton,  38  Barb.  (N.  Y.)  616. 

3.  No  Application  Where  Makers  of  Note 
Are  Jointly  Liable  Only.  —  A  statute, 
such  as  Code  Oregon,  §  26,  providing 
that  persons  severally  liable  on  the 
same  instrument  may  all  or  any  of 
them  be  included  in  the  same  action, 
should  not  be  construed  as  applying  to 
a  note  on  which,  by  its  terms,  all  the 
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the  peace  as  well  as  to  actions  in  courts  of  record.* 

dd.  Sureties  on  Same  or  Separate  Instruments.  —  In  several  of  the 
codes  this  provision  expressly  includes  sureties  on  the  same  or 
separate  instruments,*  and  even  in  the  absence  of  an  express  pro- 
vision to  that  effect  its  terms  have  been  deemed  broad  enough  to 
authorize  the  joinder  of  persons  primarily  and  secondarily  liable 
on  the  same  obligation.' 

ie.  Persons  Liable  Separately  for  Same  Debt  on  Different  Obligations. 
—  In  the  codes  of  at  least  two  states  it  is  provided  that  persons 
liable  severally  for  the  .same  debt  or  demand,  although  upon 
different  obligations  or  instruments,  may  all  or  any  of  them  be 
included  in  the  same  action,  at  the  option  of  the  plaintiff.* 

ff.  Survivors  and  Representatives  of  Deceased  Obligor.  —  The  com- 
mon-law rule  that  if  one  joint  co-obligor  died  his  estate  was 
released  from  liability,  and  only  the  surviving  co-obligor  could  be 
sued,*  has  been  to  a  great  extent  changed  by  statutes  expressly 
allowing  the  joinder  of  the  personal  representatives  of  the 
deceased  obligor  and  the  surviving  co-obligor.®  And  statutes 
which  merely  provide  that  such  obligations  shall  survive  against 
the  personal  representatives  of  the  deceased  co-obligor  have,  by 


makers  are  only  jointly  liable,  as  a 
note  made  in  a  copartnership  name. 
Kamm  v.  Harker,  3  Oregon  208. 

1.  Hughes  V.  Fisher,  10  Colo.  383: 
Thomas  v.  Anderson,  58  Cal.  qg. 

2.  See  in  general  article  Negotiable 
Instruments,  vol.  14,  p.  445  et  seq. 

3.  Lessor  and  Surety  on  Lease.  —  A 
joint  action  lies  against  a  lessor  and 
one  who  is  a  party  to  the  lease  and 
therein  guarantees  the  performance  of 
the  lessor's  covenants,  as  the  case 
comes  precisely  within  the  language  of 
Code  Pro.  N.  Y.,§  120,  which  provides 
that  "  persons  severally  liable  upon  the 
same  obligation  or  instrument  *  *  * 
may  all  or  any  of  them  be  included  in 
the  same  action,  at  the  option  of  the 
plaintiff."  Carman  v.  Plass,  23  N.  Y. 
286.  But  when  the  surety  is  not  a 
party  to  the  lease,  but  merely  executed 
an  ordinary  contract  of  suretyship, 
though  on  the  same  paper  upon  which 
the  lease  was  written,  the  case  does 
not  fall  within  the  above  section  of  the 
code,  and  the  lessor  and  surety  cannot 
be  joined.  Phalen  v.  Dingee,  4  E.  D. 
Smith  (N.  Y.)  379.  See  also  Harris  v. 
Eldridge,  5  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  278;  Tibbits  v.  Percy,  24 
Barb.  (N.  Y.)  39.  But  see  Gagan  v. 
Stevens,  4  Utah  348,  wherein  the 
court,  commenting  on  Carman  v. 
Plass,  23  N.  Y.  286,  said:  "  But  we 
cannot  see  that  the  fact  that  they  both 


signed  the  same  instrument  should 
affect  the  case." 

Action  on  Contractor's  Bond.  —  Where  a 
contractor's  bond  is  conditioned  that 
all  claims  should  be  paid  by  the  con- 
tractor and  that  he  should  prevent  a 
lien  from  attaching,  the  plaintiff  in  an 
action  on  such  bond  may  join  all  or 
one  or  more  of  the  persons  severally 
liable.     Steffes  v.  Lemke,  40  Minn.  27. 

Generally  as  to  joinder  of  principals 
and  guarantors  or  sureties,  see  articles 
Negotiable  Instruments,  vol.  14,  p. 
445  et  seq. ;  Principal  and  Surety. 

4.  Comp.  Laws  Dak.,  1887,  ^  4880; 
Stat  Wis.,  1898,  §  2609. 

5.  See  supra,  IV.  3.  b.  (2)  (U)  aa.  {cc) 
Death  of  Joint  Contractor. 

In  Indiana  this  common-law  rule 
seems  never  to  have  been  a  part  of  the 
law.  Hudelson  v.  Armstrong,  70  Ind. 
99;  Eldred  v.  Valparaiso  First  Nat. 
Bank,  71  Ind.  543;  McCoy  z/.  Payne,  68 
Ind.  327. 

6.  Little  Grocer  Co.  v.  Johnson,  50 
Ark.  62;  Divine  v.  Duncan,  2  Abb.  N. 
Cas.  (N.  Y.  C.  PI.)  328;  Lewis  v. 
Fagan,  2  Dev.  L.  (N.  Car.)  298;  Trim- 
mier  z/.  Thomson,  10 S.  Car.  164;  Taylor 
V.  Taylor,  5  Humph.  (Tenn.)  no;  Simp- 
son V.  Young,  2  Humph.  (Tenn.)  514; 
Tipton  V.  Harris,  Peck  (Tenn.)  414; 
Brown  v.  Clary,  i  Hayw.  (N.  Car.)  107; 
Davis  V.  Wilkinson,  i  Hayw.  (N.  Car.) 
334- 
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a  liberal  construction,  been  held  to  authorize  the  joinder  of  such 
representatives  with  the  surviving  obligors,'  and  it  has  been  held 
that  such  joinder  is  permissible  under  a  statute  merely  providing 
that  persons  severally  liable  upon  the  same  instrument  may  be 
joined.  Certainly  it  would  seem  that  such  a  statute,  in  connec- 
tion with  a  statute  making  such  causes  of  action  survive,  would 
authorize  such  a  joinder.* 

gg.  Joint  Contracts  Made  Joint  and  Several.  —  In  many  of  the  states 
it  is  provided  that  joint  contracts  are  to  be  considered  joint  and 


1 .  Effect  of  statutes  as  to  Survival  of  Joint 
Obligations.  —  Statutes  declaring  that 
upon  the  death  of  one  or  more  of  the 
joint  obligors  the  joint  debt  or  contract 
shall  and  may  survive  against  his  heirs, 
executors,  and  administrators,  author- 
ize joint  suit  against  the  surviving 
obligor  and  the  executor  of  the  de- 
ceased obligor.  The  law,  being  reme- 
dial, should  be  liberally  construed. 
Colt  7/.  Learned,  133  Mass.  409;  Hen- 
derson V.  Talbert,  5  Smed.  &  M.  (Miss.) 
109;  Brown  v.  Clary,  i  Hayw.  (N.  Car.) 
107;  Davis  V.  Wilkinson,  i  Hayw.  (N. 
Car.)  334. 

For  the  same  reason,  although  the 
statute  only  used  the  word  "  debts,"  it 
was  held  to  apply  to  the  case  of  joint 
judgment  debtors.  Lewis  v.  Fagan,  2 
Dev.  L.  (N.  Car.)  298. 

An  early  statutory  provision  in  Ten- 
nessee that  "  in  case  of  the  death  of 
one  or  more  joint  obligors,  the  debt  or 
contract  shall  and  may  survive  against 
the  heirs,  executors,  and  administra- 
tors of  the  deceased  obligor  or  obligors, 
as  well  as  against  the  survivor  or  sur- 
vivors," has  been  invariably  construed 
to  authorize  the  joinder  as  defendants 
of  the  surviving  obligor  and  the  per- 
sonal representatives  of  the  deceased 
obligor.  Taylor  v.  Taylor,  5  Humph. 
(Tenn.)  no. 

In  Maryland  it  is  provided  (Pub.  Gen. 
Laws,  art.  50,  §  i),  that  "  where  two  or 
more  persons  are  jointly  bound  by 
bond,  promissory  note,  or  by  any  other 
writing,  whether  sealed  or  unsealed,  to 
pay  money  or  do  any  other  thing,  and 
one  or  more  of  such  persons  shall  die, 
his  or  their  executors  and  heirs  shall 
be  bound  in  the  same  manner  and  to 
the  same  extent  as  if  the  person  so 
dying  had  been  bound  severally  as 
well  as  jointly."  Preston  v.  Preston, 
I  Har.  &  J.  (Md.)  366;  Dorsey  v.  Dor- 
sey,  2  Har.  &  J.  (Md.)  480.  note  a\ 
Pike  V.  Dashiell,  7  Har.  &  J.  (Md.)  466; 
Osgood  V.  Spencer.  2  Har.  &  G.  (Md.) 
133;    Waters   v.    Riley,   2   Har.    &   G. 


(Md.)  305;  Zollickoffer  v.  Seth,  44  Md. 

359- 

2.  Joinder  of  Deceased  Party's  Bepre- 
sentative,  —  If  two  parties  to  a  written 
contract,  severally  liable  thereon,  are 
jointly  sued  under  this  statutory  pro- 
vision, and  one  dies,  his  executor  may 
be  made  a  party.  Colt  v.  Learned,  133 
Mass.  409;  Burgoyne  v.  Ohio  L.  Ins., 
etc.,  Co.,  5  Ohio  St.  586;  U.  S.  v.  Law- 
rence, 14  Blatchf.  (U.  S.)  229. 

Contra.  —  In  Mattison  v.  Childs,  5 
Colo.  78,  which  was  an  action  on  a 
joint  note,  it  was  held  that  the  code 
provision  (Code  Civ.  Pro.,  §  14),  that 
"  persons  jointly  or  severally  liable 
upon  the  same  obligation  or  instru- 
ment, including  the  parties  to  bills  of 
exchange  and  promissory  notes,  and 
sureties  on  the  sameor  separate  instru- 
ments, may  all  or  any  of  them  be  in- 
cluded in  the  same  action,  at  the  option 
of  the  plaintiff,"  did  not  change  the 
common-law  rule  that  a  party  liable  in 
his  individual  capacity  could  not  be 
joined  with  one  liable  only  in  a  repre- 
sentative capacity,  since  in  one  case  the 
judgment  would  be  de  bonis  propriis, 
and  in  the  other  de  bonis  testatoris. 
Citing  Humphreys  v.  Crane,  5  Cal.  173; 
May  V.  Hanson,  6  Cal.  642;  Wapello 
County  V.  Bigham,  10  Iowa  39.  See 
also  Morehouse  v.  Ballou,  16  Barb.  (N. 
Y.)289. 

Joinder  of  Legal  Representatives  of 
Kaker  and  Indorser.  —  These  statutes 
authorize  the  joinder  in  one  action  of 
the  legal  representatives  of  the  maker 
and  of  the  indorser  of  a  promissory 
note.  Keyser  v.  Fendall,  5  Mackey 
(D.  C.)  47. 

Joinder  of  Maker  and  Executor  of  In- 
dorser. —  In  Churchill  v.  Trapp,  3  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  306,  it  was  held 
that  the  executor  of  the  indorser  of 
a  promissory  note  may  be  sued  with 
the  maker  of  such  note,  although  the 
maker  is  solvent;  but  separate  judg- 
ments must  be  entered  against  the  de- 
fendants in  such  action. 
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several,  *  and  that  suit  may  be  instituted  thereon  against  the  legal 
representatives  of  such  as  are  dead.  Such  provisions  have  been 
held  to  authorize  suits  against  one  or  more  or  all  of  the  members 
of  a  partnership,*  though  the  contrary  has  also  been  held.' 

kk.  Persons  Jointly,  Jointly  and  Severally,  or  Severally  Liable.  — 
In  a  number  of  states  the  statutory  provisions  upon  the  subject 
under  consideration  are  to  the  general  effect  that  "where  two  or 
more  persons  are  bound  by  contract,  or  by  judgment,  decree,  or 
statute,  whether  jointly  only,  or  jointly  and  severally,  or  severally 
only,  including  the  parties  to  negotiable  paper,  common  orders, 
and  checks,  and  sureties  on  the  same  or  separate  instruments,  or 
by  any  liability  growing  out  of  the  same,  the  action  thereon  may, 
at  the  plaintiff's  option,  be  brought  against  any  or  all  of  them. 
When  any  of  those  so  bound  are  dead,  the  action  may  be  brought 
against  any  or  all  of  the  survivors,  with  any  or  all  of  the  repre- 
sentatives of  the  decedents,  or  against  any  or  all  such  representa- 
tives. An  action  or  judgment  against  any  one  or  more  of  several 
persons  jointly  bound  shall  not  be  a  bar  to  proceedings  against 
the  others."  * 


1.  Bradford  v.  Toney,  30  Ark.  763; 
McKee  v.  Griffin,  60  Ala.  427;  Steed  v. 
Mclntyre,  68  Ala.  407;  Coates  v.  Pres- 
ton, 105  111.  470;  Dement  v.  Rokker, 
126  111.  174;  Belleville  Sav.  Bank  v. 
Winslow,  30  Fed.  Rep.  488. 

Noiyoinder  of  Co-obligor  No  Defect.  — 
When  by  the  code  joint  obligations  are 
made  joint  and  several,  the  nonjoinder 
of  any  co-obligors  cannot  be  objected 
to  in  any  way.  McKee  v.  Griffin,  60 
Ala.  427;  Steed  v.  Mclntyre,  68  Ala. 
407. 

Official  Bonds.  —  In  some  states  there 
is  a  special  provision  for  suits  upon 
official  bonds  which  in  eflfect  make  such 
bonds  joint  and  several.  Cassady  v. 
School  Trustees,  105  111.  560.  See 
article  Official  Bonds,  ante,  p.  83. 

2.  Application  to  Partnership  Obliga- 
tions.—  The  creditor  may  sue  any  or 
all  members  of  ihe  partnership,  and  a 
judgment  against  one  or  more  is  no 
bar  to  proceedings  against  the  others. 
Williams  v.  Rogers,  14  Bush  (Ky.)  776, 
overruling  Nichols  v.  Burton,  5  Bush 
(Ky.)  320.  Any  of  the  partners  may  be 
sued  on  a  judgment  recovered  against 
the  firm.  Belleville  Sav.  Bank  v.  Wins- 
low,  30  Fed.  Rep.  488.  Where,  under 
a  code,  the  real  party  in  interest  must 
sue,  and  when  a  joint  obligation  is  to 
be  considered  several  as  well  as  joint, 
the  holder  of  a  note  may  sue  one  of  the 
several  makers  thereof,  notwithstand- 
ing the  fact  that  he  received  the  note 
by   indorsement   from  the  payee  who 


was  also  a  maker  thereof.  Willis  v. 
Neal,  39  Ala.  464. 

See  generally,  for  a  full  discussion 
of  this  subject,  the  article  Partner- 
ship, post. 

8.  A  statute  providing  that  joint  obli- 
gations shall  be  joint  and  several  does 
not  apply  to  partnership  obligations, 
and  does  not  authorize  a  suit  on  a  part- 
nership debt  against  one  member  of  a 
firm,  Coates  v.  Preston,  105  III.  470;  or 
by  one  member  of  a  firm.  Dement  v. 
Rokker,  126  111.  174. 

4.  In  Iowa  the  code  provision  (Code 
1897,  §  3465)  is  in  the  words  of  the 
text.  Ryerson  v.  Hendrie,  22  Iowa 
480;  Viele  V.  Germania  Ins.  Co.,  26 
Iowa  9. 

In  Kentucky  the  provision  (Bullitt's 
Code,  1895,  §  27),  is  to  the  effect  that 
"  if  two  or  more  persons  be  jointly 
bound  by  contract,  the  action  thereon 
may  be  brought  against  all  or  any  of 
them,  at  the  plaintiff's  option.  If  any 
of  the  persons  so  bound  be  dead,  the 
action  may  be  brought  against  any  or 
all  of  the  survivors,  with  the  represent- 
atives of  all  or  any  of  the  decedents,  or 
against  the  latter  or  any  of  them.  If 
all  the  persons  so  bound  be  dead,  the 
action  may  be  brought  against  the  rep- 
resentatives of  all  or  of  any  of  them. 
An  action  or  judgment  against  any 
one  or  more  of  several  persons  jointly 
bound  shall  not  be  a  bar  to  proceedings 
against  the  others."  Williams  v.  Rog- 
ers, 14  Bush  (Ky.)  776;  Hunt  v.  Semo- 
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it.  Tenants  in  Common,  Joint  Tenants,  or  Coparceners.  —  In  several 
states  it  is  expressly  provided  that  all  persons  holding  as  tenants 
in  common,  joint  tenants,  or  coparceners,  or  any  number  less 
than  all,  may  jointly  or  severally  commence  or  defend  any  civil 
action  or  proceeding  for  the  enforcement  or  protection  of  the 
rights  of  such  party.* 

jj.  Joinder  of  Several  to  Ascertain  Which  Is  Liable.  —  In  at  least 
one  state  it  is  provided  that  "whenever  in  any  action  the  plaintiff 
is  in  doubt  as  to  the  person  from  whom  he  is  entitled  to  recover, 
he  may  join  two  or  more  defendants  with  a  view  of  ascertaining 
which,  if  either,  is  liable."  * 

(2)  Mandatory  Joinder.  —  The  provision  of  the  various  codes 
and  practice  acts  already  considered,  rendering  necessary  the 
joinder  of  plaintiffs  who  are  united  in  interest,  also  applies  to 
defendants  who  are  united  in  interest,  and  such  must  be  joined.' 


nin,  79  Ky.  270;  Waits  v.  McClure,  10 
Bush  (Ky.)  763. 

In  Arkansas  the  provision  is  almost  in 
the  words  of  the  Kentucky  statute. 
Dig.  Stat.  Ark.,  1S94,  §  5634;  Little 
Grocer  Co.  v.  Johnson,  50  Ark.  62; 
Bradford  v.  Toney,  30  Ark.  763. 

In  Hissonri  the  corresponding  section 
(Burns's  Annot.  Prac.  Code,  1896, 
§  365;  Rev.  Stat.  1879,  §  3467)  is  to  the 
effect  that  "  every  person  who  shall 
have  a  cause  of  action  against  several 
persons,  including  parties  to  bills  of 
exchange  and  promissory  notes,  and 
who  shall  be  entitled  by  law  to  one 
satisfaction  therefor,  may  bring  suit 
thereon  jointly  against  all  or  as  many 
of  the  persons  liable  as  he  may  think 
proper;  and  he  may,  at  his  option,  join 
any  executor  or  administrator  or  other 
person  liable  in  a  representative  char- 
acter, with  others  originally  liable." 
Williamson-Stewart  Paper  Co.  v.  Bos- 
byshell,  14  Mo.  App.  534;  Lowe  v. 
EUectric  Springs  Co.,  47  Mo.  App.  426; 
Putnam  v.  Ross,  55  Mo.  116;  Hassett 
V.  Rust,  64  Mo.  325. 

In  North  Carolina  Clark's  Code  Civ. 
Pro.,  1891,  §  187,  provides  that  '"  in  all 
cases  of  joint  contracts  of  copartners  in 
trade,  or  others,  suit  may  be  brought 
and  prosecuted  on  the  same  against  all 
or  any  number  of  the  persons  making 
such  contracts."  Rufty  v.  Claywell, 
93  N.  Car.  308;  Scott  v.  Bryan,  96  N. 
Car.  289;  McDowell  v.  Butler,  3  Jones 
Eq.  (N.  Car.)  311. 

In  Texas  the  rule  of  the  common  law 
that  upon  a  contract  which  is  joint  and 
several  the  plaintiffs  must  sue  all  or 
but  one,  has  never  been  recognized. 
Glasscock  v.  Hamilton,  62  Tex.  143. 


1.  California.  —  Code  Civ.  Pro.,  1889, 

§384. 

Idaho.  —  Rev.  Stat.,  1887,  §  4107. 

Montana.  —  Code  Civ.  Pro.,  1895, 
§586. 

Utah.  —  Rev.  Stat..  1898,  §  2919. 

In  Nevada  the  provision  is  the  same 
with  the  exception  that  "  copartners  " 
is  substituted  for  "  coparceners." 
Gen.  Stat.  Nev.,  1885,  §  3036. 

2.  Gen.  Laws  R.  I.,  1896,  c.  233,  §  20. 
Where  Bight   to   Belief  Is  Alleged  to 

Exist  in  the  Alternative.  —  In  Connecticut 
it  is  provided  that ."  persons  may  be 
joined  as  defendants  against  whom  the 
right  to  relief  is  alleged  to  exist  in  the 
alternative,  although  a  right  to  relief 
against  one  may  be  inconsistent  with 
a  right  to  relief  against  the  other." 
Rules  for  Proceedings  under  Conn. 
Prac.  Act,  58  Conn.  561. 

3.  See  supra,  VI.  3.  a.  (2)  Mandatory 
Joinder. 

Indiana.  —  Singleton  v.  O'Blenis,  125 
Ind.  151;  Durre  v.  Brown,  7  Ind.  App. 
127. 

Kansas.  —  Ellsworth  v.  Rossiter,  46 
Kan.  237. 

New  York.  —  Eraser  v.  Greenhill,  2 
Edm.  Sel.  Cas.  (N.  Y.)  356;  Stewart 
V.  Patrick,  68  N.  Y.  450;  Union  Ins. 
Co.  V.  Central  Trust  Co.,  (Supreme  Ct.) 
13  N.  Y.  Supp.  17;  Lewis  v.  Varnum,  12 
Abb.  Pr.  (N.  Y.  C.  PI.)  305;  Slocum  v. 
Hooker,  13  Barb.  (N.  Y.)  556. 

Wisconsin. — Kaukauna  Water  Power 
Co.  V.  Green  Bay,  etc..  Canal  Co.,  75 
Wis.  385;  Grand  Rapids  Water  Power 
Co,  V.  Bensley,  75  Wis.  399. 

A  plaintiff  cannot  anticipate  that  a 
person  jointly  liable  with  the  defend- 
ant  would   avail   himself,    if   made   a 
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4.  Raising,  Waiving,  and  Curing  Objections  —  a.  Nonjoinder  — 
(i)  By  Demurrer  —  (a)  In  General.  —  Under  the  codes  and  statutes 
of  the  various  states,  where  there  is  a  nonjoinder  of  parties  plain- 
tiff or  defendant  the  objection  may  be  raised  by  demurrer  when 
the  defect  appears  on  the  face  of  the  pleadings,*  provided,  as  it 


party  to  the  suit,  of  the  defense  of  the 
statute  of  limitations,  and  on  that 
ground  omit  to  make  such  person  a 
party  defendant.  Hyde  v.  Van  Valken- 
burgh,  I  Daly  (N.  Y.)  416. 

1.  Arkansas.  —  Yonley  jj.  Thompson, 
30  Ark.  399;  Clark  v.  Gramling,  54 
Ark.  525. 

California.  —  Grain  v.  Aldrich,  38 
Cal.  514;  Wendt  v.  Ross,  33  Cal.  650; 
Beard  v.  Knox,  5  Cal.  252;  Pavisich  v. 
Bean,  48  Cal.  364;  Waters  v.  Dumas,  75 
Cal.  563;  Hastings  v.  Stark,  36  Cal. 
122;  Baldwin  v.  Second  St.  Cable  R. 
Co.,  77  Cal.  390;  Kreling  v.  Kreling, 
118  Cal.  413;  Andrews  v.  Mokelumne 
Hill  Co.,  7  Cal.  330;  Smith  v.  Dorn,  96 
Cal.  73. 

Colorado.  —  Great  West  Min.  Co.  v. 
Woodmas  of  Alston  Min.  Co.,  12  Colo. 
46;  Poundstone  v.  Holt,  5  Colo.  App. 
66;  Poundstone  v.  Maben,  5  Colo. 
App.  70;  Cooley  v.  Murray,  (Colo.  App. 
1898)  52  Pac.  Rep.  1 108;  Fitzgerald  v. 
Burke,  14  Colo.  559. 

Indiana.  —  Carico  v.  Moore,  4  Ind. 
App.  20;  Strong  v.  Downing,  34  Ind. 
300;  Blair  v.  Shelby  County  Agricul- 
tural, etc.,  Assoc,  28  Ind.  175;  Loufer 
V.  Stottlemyer,  16  Ind.  App.  221;  Dar- 
nall  V.  Simpkins,  lo  Ind.  App.  469; 
Jones  V.  Ahrens,  n6  Ind.  490;  Bray  v. 
Black,  57  Ind.  417;  Thomas  v.  Wood, 
61  Ind.  132;  Atkinson  v.  Mott,  102  Ind. 
431;  Gardner  v.  Fisher,  87  Ind.  369; 
Hill  z.  Marsh,  46  Ind.  218;  Greens- 
burgh,  etc..  Turnpike  Co.  v.  Sidener, 
40  Ind.  424;  Hadley  v.  Hobbs,  12 
Ind.  App.  351;  Dillon  v.  State  Bank, 
6  Blackf.  (Ind.)  5;  Wilson  v.  State,  6 
Blackf.  (Ind.)  212;  Bledsoe  v.  Irvin,  35 
Ind.  293;  Durham  v.  Bischof,  47  Ind. 
211;  Gilbert  v.  Allen,  57  Ind.  524;  Cox 
V.  Bird,  65  Ind.  277. 

Iowa.  —  Roop  V.  Seaton,  4  Greene 
(Iowa)  252;  Coe  v.  Anderson,  92  Iowa 
515;  McCormick  v.  Blossom,  40  Iowa 
256;  Mornan  v.  Carroll,  35  Iowa  22; 
Ryan  v.  Mullinix,  45  Iowa  631;  Melick 
V.  Tama  City  First  Nat.  Bank,  52 
Iowa  94. 

Kansas.  —  Ryan  v.  Phillips,  3  Kan. 
App.  704;  Chicago,  etc.,  Bridge  Co.  v. 
Fowler,  55  Kan.  17;  Union  Pac.  R.  Co. 
V.   Kindred,   43   Kan.  138;  Coulson  v. 


Wing,  42  Kan.  510;  Thomas  v.  Rey- 
nolds, 29  Kan.  309;  Hurd  v.  Simpson, 
47  Kan.  246;  Lyon  County  v.  Coman, 
43  Kan.  676. 

Kentucky.  —  Bent  v.  Maupin,  86  Ky. 
271;  Prichard  z/.  Peace,  98  Ky.  99;  Met- 
calfe V.  Brand,  86  Ky.  331;  Albro  v. 
Lawson,  17  B.  Mon.  (Ky.)645;  Justice 
V.  Phillips,  3  Bush  (Ky.)  200;  Waits  v. 
McClure,  10  Bush  (Ky.)  763. 

louisiana.  —  Cane  v.  Sewall,  34  La. 
Ann.  1096. 

Maine.  —  Richmond  v.  Toothaker,  69 
Me.  451. 

Minnesota.  —  Graham  v.  Minneapo- 
lis, 40  Minn.  436;  Moore  v.  Bevier,  60 
Minn.  240;  Bell  v.  Mendenhall,  (Minn. 
1898)  73  N.  W.  Rep.  1086;  Moran  v.  St. 
Paul,  54  Minn.  279;  McRoberts  v. 
Southern  Minnesota  R.  Co.,  18  Minn. 
108;  Stewart  v.  Erie,  etc..  Transp.  Co., 
17  Minn.  372;  Blakeley  v.  Le  Due,  22 
Minn.  476. 

Mississippi.  —  Stiles  v.  Inman,  55 
Miss.  469;  Lewis  v.  State,  65  Miss.  468; 
Halsey  v.  Norton,  45  Miss,  703. 

Missouri.  —  Mechanics'  Bank  v.  Gil- 
pin, 105  Mo.  17;  Rogers  v.  Tucker,  94 
Mo.  346;  Dodson  v.  Lomax,  113  Mo. 
555;  Pike  V.  Martindale,  91  Mo.  268; 
Menefee  v.  Arnold,  55  Mo.  368;  Horst- 
kotte  V.  Menier,  50  Mo.  158;  Lass  v. 
Eisleben,  50  Mo.  122;  St.  Louis,  etc., 
R.  Co.  V.  Anthony,  73  Mo.  431;  Leucke 
V.  Tredway.  45  Mo.  App.  507;  Gimbel 
V.  Pignero,  62  Mo.  240;  Scott- Force  Hat 
Co.  V.  Hombs,  127  Mo.  392. 

Montana.  —  Duigan  v.  Montana 
Club,  16  Mont.  189. 

Nebraska.  —  Castile  v.  Ford,  53  Neb. 
507;  Hardy  v.  Miller,  11  Neb.  395; 
Roose  V.  Perkins,  9  Neb.  304;  Stephens 
V.  Harding,  48  Neb.  659;  Beeler  v. 
Lamed  First  Nat.  Bank,  34  Neb.  348. 

Nevada.  —  Deegan  v.  Deegan,  22 
Nev.  185. 

New  York.  —  Fairmount  Coal,  etc., 
Co.  V.  Hasbrecht,  48  Hun  (N.  Y.)  206; 
Continental  Trust  Co.  v.  Nobel,  10 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  325; 
Hees  V.  Nellis,  i  Thomp.  &  C.  (N.  Y.) 
121;  Zabriskie  v.  Smith,  13  N.  Y.  322; 
National  Bank  of  Commerce  v.  New 
York  Bank.  17  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  691;    Martin  v.  Walker, 
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is  sometimes  held,  it  also  appears  from  the  pleadings  that  the 


i2Hun(N.  Y.)46;  Gibson  ».  Blakley,  85 
Hun  (N.  Y.)305;  Botsfordz/.  Dodge,  65 
How.  Pr.  (N.  Y.  Super.  Ct.)  145;  Green 
V.  Lippincott,  53  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  33;  Kutz  V.  Richards, 
(Brooklyn  City  Ct.)  16  N.  Y.  Supp.  99; 
Palmer  I/.  Marshall,  81  Hun  (N.  Y.)  15; 
Shepard  v.  Manhattan  R.  Co.,  117  N. 
Y.  442;  Van  Wan  v.  Price,  14  Abb,  Pr. 
(N.  Y.  Supreme  Ct.)  4,  note;  Spooner 
V.  Delaware,  etc.,  R.  Co.,  115  N.  Y.  22; 
Sullivan  v.  New  York,  etc..  Cement 
Co.,  119  N.  Y.  348,  14  Civ.  Pro.  Rep.  (N. 
Y.  Supreme  Ct.)  365;  Sanders  7).  Yonk- 
ers,  63  N.Y.  489;  Garrick  v.  Menut,  (City 
Ct.)  17  N,  Y.  Supp.  455 ;  Clason  v.  Bald- 
win, 20  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  291;  Purchase  v.  Mattison,  6  Duer 
(N.  Y.)  587;  Belshaw  v.  Colie,  i  E.  D. 
Smith  (N.  Y.)  213;  Hurlbert  v.  Dean,  2 
Abb.  App.  Dec.  (N.  Y.)428;  Finnegan 
V.  Carraher,  47  N.  Y.  493;  Leavitt  v. 
Dodge,  (Supreme  Ct.)  16  N.  Y.  Supp. 
309;  Stelling  V.  Grabowsky,  (Supreme 
Ct.)  19  N.  Y.  Supp.  280;  Depuy  v. 
Strong,  4  Abb.  Pr.  N.  S.  (N.  Y.  Ct. 
App.)  340;  Groat  v.  Phillips,  6  Thomp. 
&  C,  (N.  Y.)  42;  Stockwell  v.  Wager, 
30  How.  Pr.  (N.  Y,  Supreme  Ct,)  271; 
Lewin  v.  Wright,  31  Hun  (N,  Y,;  327; 
Wing  V.  Bull,  38  Hun  (N.  Y.)  291; 
Rhodes  v.  Dymock,  33  N,  Y.  Super, 
Ct.  141;  Cunningham  v.  White,  45 
How,  Pr,  (N,  Y,  Super,  Ct.)  486; 
Decker  v.  Decker,  108  N.  Y.  128;  Hall 
V.  Nelson,  23  Barb.  (N.  Y.)  88;  Hallen 
V.  Jones,  2  Misc.  Rep.  (N.  Y.  C.  PI.) 
249;  Ingraham  v.  Baldwin,  12  Barb. 
(N.  Y.)  9;  Pickett  v.  Metropolitan  L. 
Ins.  Co.,  20  N,  Y,  App,  Div,  114;  Den- 
nison  v.  Dennison,  9  How,  Pr.  (N,  Y, 
Supreme  Ct.)  247;  Selye  v.  Zimmer, 
(Supreme  Ct.)  40  N.  Y.  St.  Rep.  604; 
Loomis  V.  Tifft,  16  B^rb.  (N.  Y.)  541; 
Ward  V.  Deane,  (Supreme  Ct.)  32  N.  Y. 
St.  Rep.  270;  Davis  z/.  Bechstein,  69  N, 
Y.  440;  Varnum  v.  Taylor,  59  Hun  (N, 
Y.)  554;  Perkins  tj.  Stimmel,  114  N.  Y, 
359;  Havana  Bank  v.  Wickham,  16 
How.  Pr.  (N.  Y.  Supreme  Ct.)  97; 
Havana  Bank  v.  Magee,  20  N.  Y,  355; 
Phoenix  Bank  v.  Donnell,  40N.  Y.  414; 
Palmer  v.  Davis,  28  N,  Y.  242;  Fulton 
F,  Ins,  Co.  V.  Baldwin,  37  N,  Y,  648; 
Pierrepont  v.  Lovelass,  4  Hun  (N,  Y,) 
696;  Barclay  7/,  Quicksilver  Min.  Co,, 
6  Lans.  (N.  Y.)  25;  Mosselman  z/.  Caen, 
21  How.  Pr,  (N,  Y,  Supreme  Ct.)  248; 
Lewis  V.  Graham,  4  Abb.  Pr,  (N.  Y,  C. 
PI.)  106;  Maxwell  v.  Pratt,  24  Hun  (N. 


Y.)448;  Carpenter  v.  O'Dougherty,  58 
N.  Y,  681;  Abbe  v.  Clark,  31  Barb,  (N. 
Y,)  238;  Merritt  v.  Walsh,  32  N,  Y. 
685;  Donnell  v.  Walsh,  33  N,  Y,  43; 
Gassett  v.  Crocker,  10  Abb.  Pr.  (N.  Y. 
C.  PI.)  133;  Williams  v.  Williams,  (Su- 
preme Ct.)  35  N.  Y.  St.  Rep.  200;  Carr 
V.  Security  Ins,  Co,,  109  N,  Y,  511 ; 
Knapp  V.  New  York  El.  R.  Co.,  4  Misc. 
Rep.  (N.  Y.  Super.  Ct.)  408;  Briggs  v. 
Carroll,  50  Hun  (N.  Y.)  586;  Douglass 
V.  Leonard,  (C.  PI,)  17  N,  Y,  Supp.  591; 
Hosley  v.  Black,  26  How.  Pr.  (N.  Y.  Ct. 
App.)  97;  New  York  Fourth  Nat.  Bank 
V.  Scott,  31  Hun  (N.  Y.)  301;  Warner  v. 
Ross,  9  Abb,  N.  Cas.  (N,  Y,  Supreme 
Ct,)  385;  Farwell  v.  Importers',  etc, 
Nat,  Bank,  90  N,  Y.  483;  Potter  v.  El- 
lice,  48  N,  Y.  321, 

North  Carolina. — Styersz/.  Alspaugh, 
118  N,  Car  631;  Forsaith  Mach,  Co,  v. 
Hope  Mills  Lumber  Co,,  109  N,  Car. 
576;  Hoover  v.  Berryhill,  84  N.  Car. 
137;  Lunn  V.  Shermer.  93  N.  Car.  164; 
Leak  v.  Covington,  99  N.  Car.  559. 

Oregon.  —  State  v.  Metschan,  32  Ore- 
gon 372. 

South  Carolina.  —  Moss  v.  Johnson, 
36  S.  Car.  551;  Ross  v.  Linder,  12  S. 
Car.  594. 

South  Dakota.  —  Sykes  v.  Canton 
First  Nat.  Bank,  2  S.  Dak.  242. 

Texas.  —  McGuire  v.  Glass,  4  Tex. 
App.  Civ.  Cas.,  §  51. 

Utah.  —  Henderson  v.  Turngren,  9 
Utah  432. 

Washington.  —  Hannegan  v.  Roth,  12 
Wash.  695. 

Wisconsin.  —  Jones  v.  Foster,  67  Wis. 
296;  Beyer  v.  Crandon,  98  Wis.  306; 
Nevil  V.  Clifford,  55  Wis.  161;  Lefebre 
V.  Utter,  22  Wis.  189;  Robbins  v.  Dev- 
erill,  20  Wis.  142;  Kimball  v.  Noyes,  17 
Wis.  695;  Akerly  v.  Vilas.  21  Wis.  88; 
Yates  V.  Shepardson,  37  Wis.  315; 
Hallam  v.  Stiles,  61  Wis.  270;  Cord  v. 
Hirsch,  17  Wis.  403. 

United  States.  —  Van  Orden  v.  Nash- 
ville, 67  Fed.  Rep.  331. 

A  Demurrer  for  Defect  of  Parties  is  prop- 
erly sustained  where  the  complaint 
shows  on  its  face  that  a  third  party 
named  owns  the  claim  the  payment  of 
which  by  the  defendant  the  plaintiff 
seeks  to  enjoin.  Graham  v.  Minneapo- 
lis, 40  Minn.  436. 

Demurrer  or  Motion  to  Bring  In  Omitted 
Parties.  —  In  Sykes  v.  Canton  First 
Nat.  Bank,  2  S.  Dak.  242,  it  was  held 
that   the    objection    that   a   necessary 
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party  improperly  omitted  is  then  living.* 

(b)  Specification  of  Ground.  —  A  demurrer  for  nonjoinder  of  parties 
must  refer  directly  to  the  defect,*  and  must  designate  the  parties 
improperly  omitted.' 


party  was  omitted  should  be  raised  by 
a  demurrer  or  by  motion  to  bring  in 
additional  parties,  and  that  a  failure  to 
demur  or  move  is  a  waiver  of  such  de- 
fect. 

1.  Deegan  v.  Deegan,  22  Nev.  185. 
Compare   the    rule   at   common   law, 

supra,  IV.  4.  c.  Nonjoinder.  See  also 
infra,  VI.  4.  a.  (2)  By  Answer. 

Showing  as  to  Whether  Omitted  Party 
Is  Living  or  Dead.  —  In  Deegan  v.  Dee- 
gan, 22  Nev.  1S5,  it  was  held  that  it  is 
not  enough  that  the  complaint  is  silent 
on  the  subject;  the  fact  must  affirma- 
tively appear. 

In  Sullivan  v.  New  York,  etc., 
Cement  Co.,  14  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  365,  in  holding  that  a  de- 
murrer will  lie  for  the  defect  of  parties 
although  there  is  not  a  distinct  aver- 
ment in  the  complaint  that  the  omitted 
party  is  living,  the  court  said:  "  If  it 
were  a  new  question,  I  should  think 
that  a  defect  of  parties  plaintiff  might 
in  all  cases  be  set  up  by  demurrer  or 
answer.  Either  form  of  pleading  suflS- 
ciently  apprises  the  plaintiff  of  the  de- 
fect, and  an  answer  is  less  dilatory. 
But  it  seems  to  be  settled  that  if  such 
defect  appear  in  the  complaint,  the  ob- 
jection must  be  taken  by  demurrer. 
Zabriskie  v.  Smith,  13  N.  Y.  322,  and 
other  cases.  The  q  uestion,  then,  comes 
up,  does  the  defect  appear  in  the  com- 
plaint where  there  is  not  a  distinct  aver- 
ment that  the  omitted  party  is  living  at 
the  commencement  of  the  action?  On 
the  whole,  considering  the  case  above 
cited,  and  Eaton  v.  Balcom,  33  How. 
Pr.  (N.  Y.  Supreme  Ct.)  80,  and  Sand- 
ers V.  Yonkers,  63  N.  Y.  489,  we  con- 
clude that  an  allegation  in  the  com- 
plaint that  the  omitted  plaintiff  was 
living  at  the  time  of  the  action  is  not 
needed  to  jnake  the  complaint  demur- 
rable. Therefore  this  defendant  could 
have  demurred,  and  cannot  set  up  the 
defect  by  answer.  We  come  to  this  re- 
sult reluctantly,  and  follow  authori- 
ties." And  see  Hees  v.  Nellis,  i 
Thomp.  &C.  (N.  Y.)  121. 

2.  Sufficiency  of  Demurrer  Generally.  — 
Merely  to  allege  that  there  is  a  defect 
of  parties  plaintiff  and  defendant  is  not 
sufficient.  State  v.  Metschan,  32  Ore- 
gon 372.  See  also  Evans  v,  Schafer, 
119  Ind.  49. 


"  It  has  been  several  times  held  that 
it  is  not  sufficient  for  a  dem.urrer  to  say 
that  there  is  a  '  defect  of  parties,'  but 
that  the  demurrer  should  say  that  there 
is  a  defect  of  parties  plaintiff  or  de- 
fendant, and  should  point  out  the  per- 
son or  persons  who  should  be  made  a 
party  or  parties.  Gaines  v.  Walker,  16 
Ind.  361;  Musselman  v.  Kent,  33  Ind. 
452;  Vansickle  v.  Erdelmeyer,  36  Ind, 
262;  Marks  v.  Indianapolis,  etc.,  R. 
Co.,  38  Ind.  440;  Kelley  v.  Love,  35 
Ind.  106.  In  Vansickle  v.  Erdelmeyer, 
36  Ind.  262,  the  court  says:  '  But  the 
demurrer,  though  it  alleges  a  defect  of 
parties,  does  not,  as  required  by  the 
practice  sanctioned  by  this  court,  point 
out  or  name  the  person  or  persons  who 
should  be,  but  who  are  not,  made  par- 
ties.* The  objects  of  the  rule  are  to 
enable  the  court  to  determine  whether 
the  persons  named  are  necessary  par- 
ties, and,  if  so  held,  to  punish  the  party 
whose  duty  it  may  be  to  bring  them  in 
and  make  them  parties,  with /their 
names."  Durham  v.  Bischof,  47  Ind. 
211. 

Demurrer  in  Words  of  Statute.  —  Under 
Comp.  Laws  S.  Dak.,  §  4910,  provid- 
ing that  the  demurrer  shall  distinctly 
specify  the  grounds  of  objection  to  the 
complaint,  a  demurrer  "  that  there  is  a 
defect  of  parties  plaintiff,"  in  the  words 
of  §  4909,  giving  the  grounds  of  demur- 
rer, is  sufficient.  Hudson  v.  Archer, 
4  S.  Dak.  128. 

Defendant  Must  Give  Plaintiff  a  Better 
Writ.  —  The  rule  of  the  old  system  of 
pleading  that  a  defendant  who  sets  up 
a  nonjoinder  of  parties  defendant  must 
give  the  plaintiff  a  better  writ  is  in 
force  under  the  codes,  and  therefore  a 
demurrer  should  be  disregarded  unless 
it  specifies  in  what  the  defect  consists, 
and  to  which  of  the  defendants  it  re- 
lates. Irwine  v.  Wood,  7  Colo.  477; 
Gaines  v.  Walker,  16  Ind.  361;  Fultz 
V.  Walters,  2  Mont.  165;  Skinner  v. 
Stuart,  13  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  442;  Fowler  v.  Kennedy,  2  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  347.  The  rule 
in  this  respect  is  the  same  where  the 
objection  is  raised  by  answer.  See 
infra,  VI.  4.  a.  (2)  By  Answer. 

3.  Designating  Omitted  Parties  —  Cali. 
fornia.  —  Kreling  v.  Kreling,  118  Cal. 
413. 
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A  Demurrer  for  Want  of  Sufficient  Facts  to  constitute  a  cause  of  action 
is  not  sufficient.* 

(c)  Waiver  by  Failure  to  Demur.  —  As  a  general  rule,  where  the  defect 
is  apparent  and  a  ground  of  demurrer,  a  failure  to  raise  the 
objection  in  such  manner  will  constitute  a  waiver  thereof.*'* 


Indiana.  —  Gardner  v.  Fisher,  87 
Ind.  369;  State  ^/.  McClelland,  138  Ind. 
395;  Durham  v.  Bischof,  47  Ind.  213; 
Gaines  v.  Walker,  16  Ind.  361;  Van- 
sickle  V.  Erdelmeyer,  36  Ind.  262; 
Marks  v.  Indianapolis,  etc.,  R.  Co.,  38 
Ind.  440;  Nicholson  v.  Louisville,  etc., 
R.  Co.,  55  Ind.  504;  Leedy  v.  Nash,  67 
Ind.  311;  Willett  z/.  Porter,  42  Ind.  250. 

New  York.  —  Fowler  v.  Kennedy,  2 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  347; 
Eldridge  v.  Bell,  12  How.  Pr.  (N.  Y. 
Supreme  Ct.)  547;  Hodge  v.  Drake, 
(Supreme  Ct.)  37  N.  Y.  St.  Rep.  933; 
Anderton  v.  Wolf,  41  Hun  (N.  Y.)  571, 
4  N.  Y.  St.  Rep.  loi;  Foley  v.  Mail, 
etc..  Pub.  Co.,  8  Misc.  Rep.  (N.  Y. 
Super.  Ct.)  gi. 

Oregon.  —  State  v.  Metschan,  32  Ore- 
gon 372. 

IVtsconsin.  —  Murray  v.  McGarigle, 
69  Wis.  483;  Baker  v.  Hawkins,  29 
Wis.  576. 

Demurrer  Held  Sufficient  to  Baise  Defect. 
—  To  a  complaint  alleging  that  certain 
named  persons  (not  parties  to  the  ac- 
tion), doing  business  under  a  given  firm 
name,  executed  the  notes  and  contract 
suel  on  and  filed  with  the  complaint, 
which  notes  so  filed  were  signed  in  said 
firm  name,  and  the  contract  contained 
the  full  names  of  the  members  of  the 
firm,  a  demurrer  for  defect  of  parties 
was  filed  on  the  ground  that  the  firm 
(the  firm  name  being  given)  who  signed 
the  notes  sued  on,  and  with  whom  the 
contract  was  made,  should  be  made 
parties  defendant.  It  was  held  that 
such  demurrer  was  sufficient  to  raise 
the  question  of  defect  of  parties.  Dur- 
ham V.  Bischof,  47  Ind.  211. 

A  demurrer  that  the  plaintifT  had  no 
legal  capacity  to  act  as  relator  and  that 
certain  other  people  were  the  only 
proper  relators  presents  the  issue  of 
defect  of  parties.  Maxedon  v.  State, 
24  Ind.  370. 

In  New  Jersey,  under  Revision,  p.  853, 
§  37,  the  defendant  cannot  take  advan- 
tage by  demurrer  of  nonjoinder  of  a 
party  plaintiff,  without  giving  a  writ- 
ten notice  stating  the  name  of  the  party 
omitted,  five  days  after  filing  his  de- 
murrer. Smith  V.  Miller,  49  N.  J.  L. 
521. 


1.  California.  —  Tennant  v.  Pfister, 
51  Cal.  511;  Swamp,  etc..  Land  Dist. 
No.  no  V.  Feck,  60  Cal.  403;  Mora  v. 
Le  Roy,  58  Cal.  8. 

Indiana.  —  Strong  v.  Downing,  34 
Ind.  300;  Loufer  v.  Stottlemyer,  16 
Ind.  App.  221;  Greensburgh,  etc.. 
Turnpike  Co.  v.  Sidener,  40  Ind.  424; 
Turner  v.  Cook,  36  Ind.  132;  Little  v. 
Johnson,  26  Ind.  170;  Dunn  v.  Tousey. 
80  Ind.  288;  Collins  v.  Nave,  9  Ind. 
209;  Bray  v.  Black,  57  Ind.  417;  New- 
come  V.  Wiggins,  78  Ind.  306;  Cook- 
erly  v.  Duncan,  87  Ind.  332;  Barnett 
V.  Leonard,  66  Ind,  422;  Gardner  v. 
Fisher,  87  Ind.  369;  Dewey  v.  State,  91 
Ind.  182;  Shane  v.  Lowry,  48  Ind.  205; 
Williams  v.  State,  87  Ind.  527. 

Kentucky.  —  Lee  v.  Waller,  3  Mete. 
(Ky.)  65. 

Minnesota.  —  Bell  v.  Mendenhall, 
(Minn.  1898)  73  N.  W.  Rep.  1086. 

New  York.  —  Eldridge  v.  Bell,  12 
How.  Pr.  (N.  Y.  Supreme  Ct.)  547. 

Wisconsin.  —  Burhop  v.  Milwaukee, 
18  Wis.  431;  Nevil  v.  Clifford,  55  Wis. 
161. 

General  Demurrer  Insufficient.  —  If  a 
defect  of  parties  plaintiff  exists,  such 
defect  cannot  be  reached  by  a  general 
demurrer  to  the  complaint.  That  is 
elementary.  Beyer  v.  Crandon,  98 
Wis.  306.  See  also,  to  the  same  efJect, 
Nevil  V.  Clifford.  55  Wis.  i6i. 

A  demurrer  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  does  not  present  the 
issue  of  a  nonjoinder.  Grain  v. 
Aldrich,  38  Cal.  514,  99  Am.  Dec.  423; 
Tennant  v.  Pfister,  51  Cal.  511;  Whip- 
perman  v.  Dunn,  124  Ind.  349.  But  it 
does  present  the  issue  that  the  plaintiff 
is  not  the  party  entitled  to  sue.  People 
V.  Haggin,  57  Cal.  579. 

2.  Arizona.  —  Samainego  v.  Stiles, 
(Arizona  1889)  20  Pac.  Rep.  607. 

California.  —  Beard  v.  Knox,  5  Cal. 
252;  Baldwin  v.  Second  St.  Cable  R 
Co.,  77  Cal.  390;  Tennant  v.  Pfister,  45 
Cal.  270;  Woodbury  v.  Nevada  South 
ern  R.  Co.,  120  Cal.  463;  Smith  v. 
Dorn,  96  Cal.  73;  Potter  v.  Dear,  95 
Cal.  578;  Grain  v.  Aldrich,  38  Cal.  514. 

Colorado.  —  Melsheimer  v.  Hommel, 
15  Colo.  475;  Cooley  v.  Murray,  (Colo. 
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Court  May  Nevertheless  Bring  In  Other  Parties.  —  The  omission  of  a 
defendant  to  demur  for  a  defect  of  parties  appearing  in  the  com- 
plaint, while  operating  as  a  waiver  as  to  him,  will  not  affect  the 

Montana.  —  Duignan  v.  Montana 
Club,  i6  Mont.  189. 

Nebraska.  —  Castile  v.  Ford,  53  Neb. 
507;  Stephens  z/.  Harding,  48  Neb.  659; 
Beeler  v.  Larned  First  Nat.  Bank,  34 
Neb.  348. 

New  York. — Zabriskie  v.  Smith,  13 
N.  Y.  322;  Chase  v.  Jamestown  St.  R. 
Co.,  (Supreme  Ct.)  15  N.  Y.  Supp.  35; 
Continental  Trust  Co.  v.  Nobel,  10 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  325; 
Fairmount  Coal,  etc.,  Co.  v.  Hasbrecht, 
48  Hun  (N.  Y.)  206;  Arnstein  v.  Haulen- 
beek,  16  Daly  (N.  Y.)382;  Cushman  v. 
Family  Fund  Soc,  (r.  PI.)  13  N,  Y. 
Supp.  428;  Wemple  v.  McManus,  59 
N.  Y.  Super.  Ct.  418;  Hurlbert  v. 
Dean,  2  Abb.  App.  Dec.  (N.  Y.)428; 
Finnegan  v.  Carraher,  47  N.  Y.  493; 
Hosley  v.  Black,  26  How.  Pr.  (N.  Y. 
Ct.  App.)  97;  Merritt  v.  Walsh,  32  N. 
Y.  685;  Van  Amringe  v.  Barnett.  8 
Bosw.  (N.  Y.)  357;  McManus  v.  West- 
ern Assur.  Co.,  22  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)269;  Palmer  v.  Marshall. 
81  Hun  (N.  Y.)  15;  Decker  v.  Decker, 
108  N.  Y.  128;  Garrick  v.  Menut,  (Cily 
Ct.)  17  N.  Y.  Supp.  455 ;  Clason  v.  Bald- 
win, 20  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  291;  Purchase  v.  Mattison,  6  Duer 
(N.  Y.)  587;  Belshaw  v.  Coli,  i  E.  D. 
Smith  (N.  Y.)2i3;  Persch  v.  Simmons, 
(Supreme  Ct.)  3  N.  Y.  Supp.  783; 
Briggs  V.  Carroll,  50  Hun  (N.  Y.)  586; 
Morehouse  v.  Ballou,  16  Barb.  (N.  Y.) 
289;  McCreery  v.  Gordon,  38  Hun  (N. 
Y.)467;  Maitland  v.  Baldwin,  70  Hun 
(N.  Y.)  267;  Hallen  v.  Jones,  2  Misc. 
Rep.  (N.  Y.  C.  PI.)  249;  Ingraham  v. 
Baldwin,  12  Barb.  (N.  Y.)  9;  Dennison 
V.  Dennison,  9  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  247;  Selye  v.  Zimmer, 
(Supreme  Ct.)  40  N.  Y.  St.  Rep.  604; 
Loomis  V.  Tifft,  16  Barb.  (N.  Y.)  541; 
Ward  V.  Deane,  (Supreme  Ct.)  32  N. 
Y.  St.  Rep.  270;  Davis  v.  Bechstein, 
69  N.  Y.  440;  Spooner  v.  Delaware, 
etc.,  R.  Co.,  115  N.  Y.  22;  Varnum  v. 
Taylor,  59  Hun  (N.  Y.)  554;  Perkins  v. 
Stimmel,  114  N.  Y.  359;  Havana  Bank 
V.  Wickham,  16  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  97;  Havana  Bank  z/.  Magee, 
20  N.  Y.  355;  Phoenix  Bank  v.  Donnell, 
40  N.  Y.  414;  Palmer  i.  Davis,  28  N. 
Y.  242;  Fulton  F.  Ins.  Co.  v.  Baldwin, 
37  N.  Y.  648;  Pierrepont  v.  Lovelass,  4 
Hun(N.  Y.)696;  Barclay  v.  Quicksilver 
Min.  Co.,  6  Lans.  (N.  Y.)  25;  Mossel- 


App.  1898)  52  Pac.  Rep.  1108;  Abbott 
V.  Yuma  Couny,  18  Colo.  6;  Great 
West  Min.  Co.  v,  Woodmas  of  Alston 
Min.  Co.,  12  Colo.  46;  Fitzgerald  v. 
Burke,  14  Colo.  559. 

Indiana. — Carico  v.^  Moore,  4  Ind. 
App.  20;  Atkinson  v.  Mott,  102  Ind. 
431;  Bray  v.  Black,  57  Ind.  417. 

Iowa.  —  Coe  v.  Anderson,  92  Iowa 
515;  Roop  V.  Seaton,  4  Greene  (Iowa) 
252;  McCormick  v.  Blossom.  40  Iowa 
256;  Ryan  v.  Mullinix,  45  Iowa  631; 
Melick  V.  Tama  City  First  Nat.  Bank, 
52  Iowa  94. 

Kansas.  —  Chicago,  etc.,  Bridge  Co.  v. 
Fowler,  55  Kan.  17;  Ryan  v.  Phillips, 
3  Kan.  App.  704;  Union  Pac.  R.  Co. 
V.  Kindred,  43  Kan.  138;  Coulson  v. 
Wing,  42  Kan.  510;  Thomas  v.  Rey- 
nolds, 29  Kan.  309;  Hurd  v.  Simpson, 
47  Kan.  246;  Lyon  County  v.  Coman, 
43  Kan.  676. 

Kentucky.  —  Gaither  v.  O'Doherty, 
(Ky.  1889)  12  S.  W.  Rep.  306;  Gill  v. 
Johnson,  i  Mete.  (Ky.)  649;  Prichard 
V.  Peace,  98  Ky.  99;  Metcalfe  z/.  Brand, 
86  Ky.  331;  Albro  v.  Lawson,  17  B. 
Mon.  (Ky.)  645;  Justice  v.  Phillips,  3 
Bush  (Ky.)  200;  Waits  v.  McCIure,  10 
Bush  (Ky.)  763. 

Maine.  —  Richmond  v.  Toothaker, 
69  Me.  451. 

Minnesota.  —  Bell  v.  Mendenhall, 
(Minn.  1898)  73  N.  W.  Rep.  1086; 
Moore  v.  Bevier,  60  Minn.  240;  Mc- 
Roberts  v.  Southern  Minnesota  R.  Co., 
18  Minn.  108;  Stewart  v.  Erie,  etc., 
Transp.  Co.,  17  Minn.  372;  Blakeley  z*. 
Le  Due.  22  Minn.  476. 

Mississippi.  —  Lewis  v.  State,  65 
Miss.  468. 

Missouri.  —  Rogers  v.  Tucker,  94 
Mo.  346;  Scott-Force  Hat  Co.  v.  Hombs 
Bank,  127  Mo.  392;  EUingson  v.  Chi- 
cago, etc.,  R.  Co.,  60  Mo.  App.  679, 
I  Mo.  App.  Rep.  298;  Leucke  v. 
Tredway,  45  Mo.  App.  507;  Mechan- 
ics' Bank  v.  Gilpin,  105  Mo.  17; 
Hutsell  V.  Crewse,  138  Mo.  i;  Stein- 
mann  v.  Strimple,  29  Mo.  App.  478; 
Walker  v.  Deaver,  79  Mo.  672;  Butler 
V.  Lawson,  72  Mo.  247;  Reugger  v. 
Lindenberger,  53  Mo.  365;  Dunn  v. 
Hannibal,  etc.,  R.  Co.,  68  Mo.  268; 
State  V.  Sappington.  68  Mo.  454;  Pike 
V.  Martindale,  91  Mo.  268;  American 
Spelter  Co.  v.  Manchester  F.  Assur. 
Co.,  71  Mo.  App.  658. 
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power  of  the  court  to  direct  that  the  omitted  parties  be  brought 
in  where  it  finds  that  it  cannot  completely  determine  the  case  in 
their  absence.  * 

(d)  Who  May  Demur  for  Nonjoinder  of  a  Defendant.  —  In  order  to  sustain 

apparent  upon  the  face  of  the  com- 
plaint the  defendant  may  demur;  and 
that  where  such  an  objection  exists,  but 
it  does  not  appear  by  the  complaint,  it 
may  be  taken  by  answer  (§  144,  subdiv, 
4,  and  §  147);  but  if  no  such  objection 
be  taiien  either  by  demurrer  or  an- 
swer, the  defendant  shall  be  deemed 
to  have  waived  the  same  (i^  148).  A 
dilatory  defense,  which  a  plea  in  abate- 
ment is  considered  to  be,  is  not  favored; 
but  he  who  is  entitled  to  avail  him- 
self of  it  must  interpose  it  promptly 
according  to  the  established  forms. 
Here  the  facts  were  fully  disclosed  by 
the  complaint,  and  the  defendant  could 
have  demurred.  The  authority  to  ob- 
ject by  way  of  answer  is,  in  terms,  lim- 
ited to  cases  where  the  fact  does  not 
appear  in  the  prior  pleading.  When, 
therefore,  ihe  last  section  which  1  have 
quoted  declares  that  if  the  objection  is 
not  taken  by  demurrer  or  answer  it 
shall  be  considered  as  waived,  it  means 
that  if  it  be  not  taken  by  demurrer 
where  that  mode  is  proper,  or  by  an- 
swer in  cases  where  that  is  the  appro- 
priate method,  it  is  waived."  Zabris- 
kie  V.  Smith,  13  N.  Y.  336,  64  Am.  Dec. 

557. 
Application  to  Eqtiitable  Proceeding.  — 

In  Arkansas  it  is  held  that  the  non- 
joinder of  parties  in  equity  may  be 
taken  advantage  of  by  demurrer  or  an- 
swer, or  the  objection  may  be  raised  at 
the  hearing;  and  if  the  objection  is  not 
made,  the  court  may  refuse  the  relief 
sought;  if  the  defect  appear  on  the  face 
of  the  proceedings  the  decree  may  be 
reversed  in  the  Supreme  Court  there- 
for. The  provision  of  the  code  that  the 
failure  to  object  by  demurrer  or  an- 
swer to  a  defect  of  parties  shall  be 
deemed  a  waiver  of  the  objection  does 
not  apply  to  equitable  proceedings. 
Simms  v.  Richardson,  32  Ark.  297. 

Application  to  Actions  in  Justices' 
Courts.  —  In  a  j  ustice's  court,  the  owner 
does  not  waive  the  defense  of  a  defect 
of  parties  in  an  action  to  enforce  a  me- 
chanic's lien  by  failing  to  move  to 
have  the  contractors  made  parties. 
Johnson-Frazier  Lumber  Co.  v.  Schuler. 
49  Mo.  App.  90. 

1.  Grain  z/.  Aldrich,  38  Cal.  514.  See 
also  infra,  VI.  4.  e.  Bringing  In  New 
Parties. 


man  v.  Caen,  21  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  248;  Hees  v.  Nellis,  65 
Barb.  (N.  Y.)  440;  Lewis  v.  Graham, 
4  Abb.  Pr.  (N.  Y.  C.  PI.)  106;  Maxwell 
V.  Pratt,  24  Hun(N.  Y.)448;  Carpenter 
V.  O'Dougherty,  58  N.  Y.  681;  Abbe  v. 
Clark,  31  Barb.  (N.  Y.)  238;  Donnell  v. 
Walsh,  33  N.  Y.  43;  Depuy  v.  Strong, 
4  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  340, 
37  N.  Y.  372;  Gassett  v.  Crocker,  10 
Abb.  Pr.  (N.  Y.  C.  PI.)  133;  Sullivan  v. 
New  York,  etc..  Cement  Co.,  119  N.  Y. 
348;  Williams  v.  Williams,  (Supreme 
Ct.)  35  N.  Y.  St.  Rep.  200;  Carr  v. 
Security  Ins.  Co.,  109  N.  Y.  511; 
Knapp  V.  New  York  El.  R.  Co.,  4 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  408; 
Djuglass  V.  Leonard,  (C.  PI.)  17  N.  Y. 
Supp.  591;  New  York  Fourth  Nat. 
Bank  v.  Scott,  31  Hun  (N.  Y.)  301; 
Warner  v.  Ross,  9  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  385;  Farwell  v.  Impor- 
ters', etc.,  Nat.  Bank,  90  N.  Y.  483; 
Potter  V.  EUice,  48  N.  Y.  321. 

North  Carolina.  —  Leak  v.  Coving- 
ton, 99  N.  Car.  559;  Lunn  v.  Shermer, 
93  N.  Car.  164. 

South  Carolina.  —  Ross  v.  Linder,  12 
S.  Car.  594. 

Texas.  —  McGuire  v.  Glass,  4  Tex. 
App.  Civ.  Cas.,  §  51. 

Utah.  —  Henderson  v.  Turngren,  9 
Utah  432. 

Washington.  —  Hannegan  v.  Roth, 
12  Wash.  695. 

Wisconsin.  —  Evens,  etc..  Fire  Brick 
Co.  V.  Hadfield,  93  Wis.  665;  Jones  r. 
Foster,  67  Wis.  296;  Lefebre  v.  Utter, 
22  Wis.  189;  Robbins  v.  Deverill,  20 
Wis.  142;  Kimball  v.  Noyes,  17  Wis. 
695;  Akerly  v.  Vilas,  21  Wis.  88;  Yates 
V.  Shepardson,  37  Wis.  315;  Hallam  v. 
Stiles,  61  Wis.  270;  Cord  v.  Hirsch,  17 
Wis.  403. 

United  States.  —  Delaware  County  v. 
Diebold  'Safe,  etc.,  Co.,  133  U.  S. 
473. 

Construction  of  Statute.  —  "  Under  the 
former  system  the  defendant  could 
not,  in  actions  ex  delicto,  object  to  the 
nonjoinder  of  one  who  ought  to  have 
been  made  a  party  plaintiff,  except  by 
plea  in  abatement,  i  Saund.  PI.  291? 
and  291A;  Gilbert  7j.  Dickerson,  7 
Wend.  (N.  Y.)  451,  22  Am.  Dec.  592. 
And  the  Code  of  Procedure  provides 
that  where  there  is  a  defect  of  parties 
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a  demurrer  on  the  ground  of  the  nonjoinder  of  a  defendant  it 
should  appear  that  the  party  demurring  has  an  interest  in  having 
such  other  party  joined  as  a  defendant.* 

(e)  Appeal  from  Judgment  on  Demurrer.  —  Where,  in  accordance  with 
the  statute,  the  defendant  demurs  for  nonjoinder,  and  judgment 
is  given  thereon  for  the  plaintiffs,  the  demurrant  may  appeal  as 
from  an  order  affecting  a  substantial  right.* 

(f)  Dismissal  upon  Sustaining  Demurrer  for  Nonjoinder  of  Defendants.  —  Upon 
sustaining  a  demurrer  on  the  ground  of  nonjoinder  of  parties 
defendant,  the  court  should  not  dismiss  the  action  without  giving 
the  plaintiff  an  opportunity  to  bring  in  the  absent  party.* 


1.  Newbould  v.  Warrin,  14  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  85;  Stockwell  v. 
Wager,  30  How.  Pr.  (N.  Y.  Supreme  Ct.) 
271.  In  this  case  the  court  said:  "  It 
is  clearly  settled  that  although  the  court 
perceives  that  there  are  persons  who 
should  be  made  parties  in  order  to  a 
complete  determination  of  the  contro- 
versy, yet  unless  it  is  made  affirmatively 
to  appear  that  the  party  demurring  is  to 
be  prejudiced  by  the  omission  to  make 
such  parties  defendants,  the  demurrer 
must  be  overruled.  The  remedy  is  not 
by  demurrer,  but  by  motion,  or  the 
court  can  voluntarily  order  such  par- 
ties joined  in  the  action,  where  the 
necessity  arises." 

In  Hillman  v.  Hillman,  14  How.  Pr. 
(N.  Y.  Supreme  Ct.)4S6,  Justice  Harris 
remarked:  "  A  party  sued  may  un- 
doubtedly insist  that  another  party 
ought  also  to  be  sued  with  him.  But 
to  sustain  a  demurrer  on  this  ground  it 
must  appear  that  the  party  demurring 
has  an  interest  in  having  such  other 
party  made  a  defendant.  As  a  general 
rule,  the  plaintiff  may  choose  for  him- 
self what  persons  he  will  make  defend- 
ants. So  far  as  it  can,  without 
prejudice  to  the  rights  of  others,  the 
court  will  determine  the  controversy 
between  the  parties  before  it,  but  when 
this  cannot  be  done  it  will  take  meas- 
ures to  have  the  necessary  parties 
brought  in.  It  is  not  often  that  a  de- 
murrer will  lie  for  the  nonjoinder  of  a 
defendant.  *  *  *  Before  the  de- 
fendant can  sustain  a  demurrer  on  ac- 
count of  his  nonjoinder  as  a  defendant, 
he  must  show  that  his  interest  requires 
that  he  should  be  made  a  party  to  the 
litigation."  Quoted  in  Stockwell  v. 
Wager,  30  How.  Pr.  (N.  Y.  Supreme 
Ct.)  274. 

2.  Burgoyne  v.  Perry,  3  Cal.  50. 

3.  Alexander  v.  Thacker,  30  Neb. 
614.      In    this    case    the    court    said: 


"  Such  defect,  however,  was  not  suffi- 
cient grounds  for  dismissing  the  suit 
without  giving  an  opportunity  to  bring 
in  the  holder  of  the  legal  title.  The 
plaintiff  should  have  been  ordered  to 
bring  in  the  absent  party,  within  a 
time  to  be  named  by  the  court,  and,  in 
default  thereof,  the  suit  be  ordered  dis- 
missed." 

Eight  of  Court  to  Dismiss  Where  Defect 
Not  Baised.  —  Where  a  defect  of  parties 
is  not  raised  by  answer  or  demurrer, 
the  court  cannot  dismiss  an  action  for 
such  defect  except  upon  the  refusal  or 
neglect  of  the  plaintiff  to  make  the 
necessary  parties  after  being  ordered 
so  to  do  by  the  court.  Harrington  v. 
Miller,  4  Wash.  8o3.  In  this  case  the 
court  said:  "  It  is  claimed  by  appel- 
lants (i)  that  under  our  statutes  the  ob- 
jection of  defect  of  parties  can  only  be 
raised  by  demurrer  or  answer;  by  de- 
murrer when  the  defect  appears  on  the 
face  of  the  complaint,  and  by  answer 
when  it  does  not  so  appear;  and  (2) 
that  if  the  objection  is  not  so  taken  be- 
fore the  commencement  of  the  trial,  it 
is  deemed  waived.  We  have  no  doubt 
that  such  is  the  law,  for  it  is  so  pro- 
vided in  the  Code  of  Civil  Procedure 
in  plain  and  unmistakable  language. 
Code  Pro.,  ^§  189,  191,  193.  It  there- 
fore follows  that  if  the  defendants 
themselves,  who  were  in  default,  had 
been  present  in  court,  they  could  not 
have  raised  the  objection  during  the 
progress  of  the  trial.  But  it  may  be 
suggested  that  the  provisions  of  the 
statute  above  referred  to  were  de- 
signed to  establish  rules  of  procedure 
applicable  only  to  parties  litigant,  and 
were  not  intended  to  govern  the  action 
of  the  court  itself.  Conceding  that  to 
be  true,  it  is  equally  true  that  the  court 
possesses  no  power  not  conferred  by 
law.  Its  power  to  dismiss  an  action 
for  want  of  parties  is  confined  to  cases 


15  Encyc,  PI.  &  Pr.  — 48 
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(2)  By  Answer  —  (a)  In  General.  —  Where  the  defect  does  not 
appear  upon  the  face  of  the  plaintiff's  pleading  the  objection  for 
nonjoinder  must  be  raised  by  answer.* 


where  the  plaintiff  refuses  or  neglects 
to  make  the  necessary  parties,  after 
having  been  ordered  so  to  do  by  the 
court.  See  Code  Pro.  409.  If  other 
parties  than  those  before  the  court  are 
necessary  to  a  complete  determination 
of  the  matter  in  controversy,  it  is  the 
duty  of  the  court  to  cause  them  to  be 
brought  in.  See  Code  Pro.  150.  In 
the  case  at  bar  there  was  no  such 
order  made,  and  consequently  the 
learned  judge  who  tried  the  cause  was 
not  warranted  in  dismissing  the  fore- 
closure proceedings  on  account  of  a 
defect  of  parties." 

1.  Arizona.  —  Samainego  v.  Stiles, 
(Arizona  1889)  20  Pac.  Rep.  607. 

California.  —  Williams  v.  Southern 
Pac.  R.  Co.,  no  Cal.  457;  Wendt  v. 
Ross,  33  Cal.  650;  Hastings  v.  Stark, 
36  Cal.  122;  Baldwin  v.  Second  St. 
Cable  R.  Co.,  77  Cal.  390;  Pavisich  v. 
Bean,  48  Cal.  364;  Foley  v.  BuUard,  99 
Cal.  516. 

Colorado.  —  Poundstone  v.  Holt,  5 
Colo.  App.  66;  Poundstone  v.  Maben, 
5  Colo.  App.  70;  Melsheimer  v.  Hom- 
mel,  15  Colo.  475;  Great  West  Min. 
Co.  V.  Woodmas  of  Alston  Min.  Co., 
12  Colo.  46. 

Indiana.  —  Atkinson  v.  Mott,  102 
Ind.  431;  Thomas  v.  Wood,  61  Ind. 
132;  Morning  Star  v.  Cunningham, 
no  Ind.  328. 

Iowa.  —  Coe  v.   Anderson,   92   Iowa 

515- 

Kansas.  —  Ryan  v.  Phillips,  3  Kan. 
App.  704;  Coulson  V.  Wing,  42  Kan. 
507;  Union  Pac.  R.  Co.  v.  Kindred,  43 
Kan.  134;  Kansas  Pac.  R.  Co.  v. 
Nichols,  9  Kan.  235;  Chicago,  etc.. 
Bridge  Co.  z/.  Fowler,  55  Kan.  17. 

Minnesota.  —  Moore  v.  Bevier,  60 
Minn.  240;  Christian  v.  Bowman,  49 
Minn.  99. 

Missouri.  —  Leucke  v.  Tredway,  45 
Mo.  App.  507;  Horstkotte  v.  Menier, 
50  Mo.  158;  Gimbel  v.  Pignero,  62  Mo. 
240;  Lass  V.  Eisleben,  50  Mo.  ].22; 
Steinmann  v.  Strimple,  29  Mo.  App. 
478;  Williams  v.  Jackson  County  Pa- 
trons of  Husbandry,  23  Mo.  App.  132; 
State  V.  True,  20  Mo.  App.  176. 

Nebraska.  —  Stephens  v.  Harding,  48 
Neb.  659;   Maurer  v.  Miday,  25  Neb. 

575. 

Nevada.  —  Deegan  v.  Deegan,  22 
Nev.  185. 
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Neiu   York.  —  McManus   v.  Western 
Assur.   Co.,  22  Misc.  Rep.   (N.   Y.  Su- 
preme Ct.)  269;  Garrick  v.  Menut,  (City 
Ct.)  17  N.  Y.   Supp.  455;  Hall  v.  Nel- 
son,   23    Barb.    (N.    Y.)    88;     Decker 
V.    Decker,    108    N.    Y.    128;    Stelling 
V.  Grabowsky,  (Supreme  Ct.)  19  N.  Y. 
Supp.  280;  Zabriskie  v.    Smith,  13   N. 
Y.  322;  Mitchell  v.  Thorne,  134  N.  Y. 
536;  Fairmount  Coal,  etc.,  Co.  v.  Has- 
brecht,  48  Hun  (N.  Y.)  206;  Arnstein 
V.  Haulenbeek,    16  Daly   (N.  Y.)  382; 
Cushman  v.  Family  Fund  Soc,  (C.  PI.) 
13  N.   Y.   Supp.  428;    Wemple   v.  Mc- 
Manus,   59    N.     Y.    Super.    Ct.    418; 
Loeschigk  v.  Addison,  19  Abb.  Pr.  (N. 
Y.  Super.  Ct.)  169;  Lee  v.  Wilkes,   19 
Abb.  Pr.(N.  Y.  Supreme  Ct.)  355;  Van 
Amringe  v.  Barnett,  8    Bosw.  (N.  Y.) 
357;  Clason  V.  Baldwin,  (Supreme  Ct.) 
13  N.  Y.  Supp.  681;  Purchase  v.  Matti- 
son,    6   Duer  (N.    Y.)   587;    Ringle   v. 
O'Matthiessen,  (Supreme  Ct.)  39  N.  Y. 
Supp.  92;    Ward   v.   Deane,  (Supreme 
Ct.)   10  N.    Y.   Supp.  421;    Leavitt  v. 
Dodge,  (Supreme  Ct.)  16  N.  Y.  Supp. 
309;  Finnegan  v.    Carraher,   47  N.  Y. 
493;   Hurlbert  v.   Dean,   2  Abb.   App. 
Dec.  (N.  Y.)  428;  Hosley  v.  Black,   26 
How.   Pr.  (N.  Y.  Ct.  App.)  97;  Creed 
V.  Hartmann,  29  N.  Y.  591 ;    Merritt  z/. 
Walsh,  32  N.  Y.  685;  Tremperz/.  Conk- 
lin,  44  Barb.   (N.   Y.)  456;  Crouch  v. 
Parker,  40  Barb.  (N.  Y.)  94;  Douglass 
V.  Leonard,  (C.  PI.)  17  N.  Y.  Supp.  591; 
Brown  v.  Cherry,  56  Barb.  (N.  Y.)  635; 
Thompson  v.  New  York  El.  R.  Co.,  16 
N.   Y.   App.   Div.  449;  Knapp  v.  New 
York  El.   R.   Co.,  4  Misc.  Rep.  (N.  Y. 
Super.  Ct.)  408;  Ostrander  v.    Weber, 
114  N.  Y.  95;  Pickett  v.  Metropolitan 
L.   Ins.   Co.,   20  N.   Y.  App.  Div.  114; 
Spooner  v.  Delaware,  etc.,  R.  Co.,  115 
N.  Y.  22;  Scrantom  v.  Farmers',  etc.. 
Bank,  24  N.   Y.   426;  Conklin  v.  Bar- 
ton, 43    Barb.  (N.  Y.)  438;    Dickinson 
V.    Vanderpoel,    2    Hun    (N.    Y.)    627; 
Rhodes  v.   Dymock,   33  N.   Y.  Super. 
Ct.    144;  Palmer  v.  Marshall,  81  Hun 
(N.    Y.)  15;  Gock  V.  Keneda.  29  Barb. 
(N.  Y.)  120;  Davis  v.  Bechstein,  69  N. 
Y.    440,    25   Am.    Rep.    218;     Carr   v. 
Security  Ins.  Co.,  109  N.  Y,   504;  Ris- 
ley  V.  Wightman,  13  Hun  (N.  Y.)  163; 
Browning  v.   Marvin,   22   Hun  (N.  Y.) 
547;  Reed  v.  Hayt,  51  N.  Y.  Super  Ct. 
121,  109  N.  Y.  659,  17  N.  E.   Rep.  418; 
Brown  v.  Brown,  29  Hun  (N.  Y,)  498; 
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Where  It  Does  Not  Appear  that  Parties  Omitted  Are  Living.  —  So  also 
where  it  is  not  apparent  from  the  petition  or  complaint  that  the 
party  who  should  have  been  joined  as  plaintiff  is  living,  an 
objection  for  nonjoinder  should  be  raised  by  answer,  for  in  such 
cases  it  has  been  held  that  the  defect  is  not  apparent  on  the  face 
of  the  complaint.* 

(b)  Sufficiency  of  Answer.  —  An  answer  setting  up  the  objection  of 
nonjoinder  must,  in  its  allegations,  refer  directly  to  the  defect,* 
and  must  designate  the  parties  improperly  omitted.' 


Fisher  z'.  Hall,  41  N.  Y.  416;  Farwell 
V.  Importers,  etc.,  Nat.  Bank,  90  N.  Y. 
48'3;  Karelsen  v.  Sun  Fire  Office,  45 
Hun  (N.  Y.)  144;  Blount  v.  Wetherell, 
32  Hun  (N.  Y.)  386;  Sullivan  v.  New 
York,  etc..  Cement  Co.,  119  N.  Y.  348; 
Maxwell  t/.  Pratt,  24  Hun  (N.  Y.)  448; 
Hallen  v.  Jones,  2  Misc.  Rep.  (N.  Y. 
C.  PI.)  249;  Jemmison  v.  Kennedy,  55 
Hun  (N.  Y.)47;  LePage  v.  McCrea,  1 
Wend.  (N.  Y.)  164,  19  Am.  Dec.  469. 

North  Carolina.  —  Styers  v.  Als- 
paugh,  118  N-.  Car.  631;  Leak  z/.  Cov- 
ington, Q2  N.  Car.  559. 

Ulah.  —  Henderson  v.  Turngren,  9 
Utah  432. 

Washington.  —  Hannegan  v.  Roth, 
12  Wash.  695. 

Wisconsin.  —  Jones  v.  Foster,  67 
Wis.  296. 

Where  a  statute  requires  that  a  cor- 
poration should  have  three  trustees,  it 
has  been  held  that  an  allegation  in  a 
complaint  that  the  corporation  defend- 
ant is  duly  organized  and  existing  does 
not  include  an  allegation  as  to  the  ex- 
istence of  any  particular  number  of 
trustees,  and  therefore,  if  only  two  are 
sued,  the  defect  musi  be  alleged  by 
answer  and  not  by  demurrer.  Bots- 
ford  V.  Dodge,  65  How.  Pr.  (N.  Y. 
Super.  Ct.)  145. 

Objection  Cannot  Be  Taken  by  Motion 
for  Nonsuit.  —  When  there  is  a  non- 
joinder of  parties  defendant,  and  the 
defect  does  not  appear  on  the  face  of 
the  complaint,  the  objection  must  be 
taken  by  answer  or  it  is  waived.  It 
cannot  be  taken  by  a  motion  for  a  non- 
suit.    Pavisich  v.  Bean,  48  Cal.  364. 

1.  Levi  V.  Haverstick,  51  Ind.  236; 
Brainard  v.  Jones,  11  How.  Pr.  (N.  Y. 
Supreme  Ct.)  569;  Scofield  v.  Van 
Syckle,  23  How.  Pr.  (N.  Y.  Supreme 
Ct.)  97;  Ostrander  v.  Weber,  114  N.  Y. 
95.  Compare  the  rule  at  common  law, 
supra,  IV.  4.  c.  Nonjoinder.  And  see 
supra,  VI.  4.  a.  (i)  By  Demurrer, 

2.  Gillam  v.  Sigman,  29  Cal.  637; 
Bevier    v.    Dillingham,    18   Wis.    529; 


EUingson  v.  Chicago,  etc.,  R.  Co.,  60 
Mo.  App.  679. 

Sufficiency  of  Answer  in  General.  —  The 
demurrer  or  allegation  in  the  answer 
must  refer  dire-tly  to  the  defect  in  the 
parlies.  Thus,  in  forcible  entry  and 
detainer  a  denial  in  the  answer  that  the 
plaintiffs  were  in  possession  does  not 
present  the  issue  of  a  misjoinder.  Gil- 
lam V.  Sigman,  29  Cal.  637. 

The  allegation  by  answer  of  facts 
showing  that  there  is  a  defect  of  par- 
ties does  not  amount  to  an  objection  to 
the  petition  on  that  ground.  EUingson 
V.  Chicago,  etc.,  R.  Co.,  60  Mo.  App. 
679. 

3.  Gardner  v.  Fisher,  87  Ind.  369; 
Bevier  v.  Dillingham,  18  Wis.  529. 

In  this  respect  the  rule  is  the  same 
as  in  the  case  of  demurrers  for  non- 
joinder, and  the  reason  is  the  same, 
viz.,  the  defendant  must  give  the  plain- 
tiff a  better  writ.  See  supra,  VI.  4.  a. 
(l)  {b)  Specification  of  Ground. 

Bule  the  Same  as  at  Common  Law. — 
"  The  rule  is  the  same  since  that  it 
was  before  the  code  in  this  respect. 
If  a  defendant  insists  that  his  liability 
is  joint,  and  that  others  who  are  jointly 
liable  with  him  should  be  joined  in  the 
action  —  as  he  always  may  where  such 
is  the  fact  —  he  must  not  only  plead 
the  nonjoinder,  but  in  so  doing  must 
point  out  all  those  who,  as  he  claims, 
should  be  made  parties  defendant.  In 
the  language  of  the  pleaders  before 
the  code,  if  he  pleads  in  abatement  he 
must  give  the  plaintiff  a  belter  writ, 
and  with  reason,  for  the  defendant  is 
always  held  to  know  who  his  associates 
in  a  contract  are.  But  if  the  defend- 
ant fails  properly  to  plead  the  non- 
joinder of  parties  defendant  in  an  ac- 
tion ex  contractu,  he  cannot  set  up  such 
nonjoinder  afterwards.  In  such  case, 
if  the  plaintiff  establishes  a  cause  of  ac- 
tion, he  will  be  entitled  to  judgment 
even  though  there  are  others  jointly 
liable  who  are  not  sued."  Fowler  v. 
Kennedy,  2  Abb.  Pr.  (N.  Y.  Supreme 
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Showing  tliat  Omitted  Parties  Are  Living.  —  An  answer  setting  up  the 
objection  of  nonjoinder  should  show  that  the  omitted  party  or 
parties  were  Hving  at  the  time  when  the  complaint  or  petition 
was  filed.* 

Averment  that  Omitted  Persons  Are  Subject  to  Process  of  Court.  —  An  answer 
setting  up  the  nonjoinder  of  persons  alleged  to  be  jointly  liable 
with  the  defendant  is  insufficient  if  it  fails  to  show  that  such 
persons  are  subject  to  the  process  of  the  court.* 

(c)  Waiver  by  Failure  to  Plead.  —  The  effect  of  failure  to  set  up  the 
defense  of  nonjoinder  by  answer,  where  the  defect  is  not  apparent 
on  the  face  of  the  petition  or  complaint,  is  the  same  as  that  of 
the  omission  to  demur  where  the  defect  is  so  apparent.  Such 
omission  as  a  general  rule  operates  as  a  waiver  of  the  objection,* 


Ct.)  347.*  As  to  the  rule  at  common  law, 
see  supra,  IV.  4.  c.  (2)  (a)  aa.  Plea  in 
Abatement. 

1.  Levi  V.  Haverstick,  51  Ind.  236; 
Wilson  V.  Stale,  6  Blackf.  (Ind.)  212; 
Deegan  v.  Deegan,  22  Nev.  185;  Stock- 
well  V.  Wager,  30  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  273;  Palmer  v.  Field,  76 
Hun  (N.  Y.)  229;  National  Distilling 
Co.  V.  Cream  City  Importing  Co.,  86 
Wis.  352. 

Answer  Strictly  Construed.  —  "If  it 
does  not  appear  upon  the  face  of  the 
complaint,  the  objection  must  be  taken 
by  answer.  This  the  defendants  at- 
tempted to  do  by  an  allegation  in  their 
answer  that  they  were  not  liable  to 
the  plaintiff,  but  if  any  liability  ex- 
isted, it  was  to  the  obligees  named  in 
the  bond  jointly,  and  not  severally  to 
plaintiff.  This  allegation  is  defective 
in  that  it  does  not  show  that  the  omit- 
ted party  or  parties  were  living  at  the 
date  of  filing  the  complaint.  *  *  * 
Pleas  in  abatement  have  always  been 
regarded  with  disfavor,  by  reason  of 
the  fact  that  they  are  dilatory  in  their 
nature,  and  seek  to  defeat  the  action 
upon  technical  grounds.  The  rule, 
therefore,  in  relation  to  the  degree  of 
certainty  required,  both  as  to  form  and 
substance  of  such  pleas,  requires  ful- 
ness and  particularity  in  the  statement, 
leaving  nothing  to  be  supplied  by 
intendment  or  construction;  and  the 
pleadings  should  show  that  it  was  nec- 
essary, in  order  to  protect  the  rights 
and  interest  of  the  pleader,  that  the 
omitted  party  should  be  brought  into 
court."  Deegan  v.  Deegan,  22  Nev. 
185. 

2.  Carico  v.  Moore,  4  Ind.  App.  20. 
See  also  Alexander  v.  Collins,  2  Ind. 
App.  176. 


3.  Arizona.  —  Samainego  v.  Stiles, 
(Arizona  1889)  20  Pac.  Rep.  607. 

California.  —  Pavisich  v.  Bean,  48 
Cal.  364;  Trenor  v.  Central  Pac.  R. 
Co.,  50  Cal.  222;  Heinlen  v.  Heilbron, 
71  Cal.  557;  Hastings  v.  Stark,  36  Cal. 
122;  Baldwin  v.  Second  St.  Cable  R. 
Co.,  77  Cal.  390;  Wendt  v.  Ross,  33 
Cal.  650;  Williams  v.  Southern  Pac. 
R.  Co.,  no  Cal.  457. 

Colorado.  —  Great  West.  Min.  Co.  v. 
Woodmas  of  Alston  Min.  Co.,  12  Colo. 
46;  Melsheimer  v.  Hommel,    15  Colo. 

475- 

Iowa.  —  Coe  v.  Anderson,  92  Iowa 
515;  Bouton  V.  Orr,  51  Iowa  473. 

Kansas.  — Coalson  v.  Wing,  42  Kan. 
507;  Union  Pac.  R.  Co.  v.  Kindred,  43 
Kan.  134;  Ryan  v.  Phillips,  3  Kan. 
App.  704;  Chicago,  etc..  Bridge  Co.  v. 
Fowler,  55  Kan.  17. 

Kentucky. — Gaither  v.  O'Doherty, 
(Ky.  1889)  12  S.  W.  Rep.  306. 

Minnesota.  —  Moore  v.  Bevier,  60 
Minn.  240;  McRoberts  v.  Southern 
Minnesota  R.  Co.,  18  Minn.  108;  Sand- 
wich Mfg.  Co.  V.  Herriott,  37  Minn. 
214. 

Missouri.  —  Steinmann  v.  Strimple, 
29  Mo.  App.  478;  Rogers  v.  Tucker,  94 
Mo.  346;  Benne  v.  Schnecko,  100  Mo. 
250;  Hagar  v.  Graves,  25  Mo.  App. 
164;  Mitchell  V.  Railton.  45  Mo.  App. 
273;  Boland  v.  Ross,  120  Mo.  208; 
Crook  V.  Tull,  in  Mo.  283;  Toovey  v. 
Baxter,  59  Mo.  App.  470;  Ellingson  v. 
Chicago,  etc.,  R.  Co.,  60  Mo.  App. 
679;  Leucke  v.  Tredway,  45  Mo.  App. 
507;  Franke  v.  St.  Louis,  no  Mo.  516; 
Horstkotte  v.  Menier,  50  Mo.  158. 

Nebraska.  —  Stephens  v,  Harding, 
48  Neb.  659;  Maurerz/.  Miday,  25  Neb. 

575- 
New     York.  —  Clason     v.    Baldwin, 
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b.  Misjoinder  —  (l)  In  General  —  Demurrer  for  Misjoinder. — 
Under  the  code,  in  the  absence  of  an  express  provision,  a  mis- 
joinder or  excess  of  parties  is  not  a  defect  of  parties  for  which  a 
demurrer  will  lie,*  the  joinder  of  unnecessary  parties  being  con- 


(Supreme  Ct.)  37  N.  Y.  St.  Rep,  213; 
McCreery  v.  Gordon,  38  Hun  (N.  Y.) 
467;  Zabriskie  v.  Smith,  13  N.  Y.  322; 
Haines  v.  HoUister,  64  N.  Y.  i;  Knapp 
V,  New  York  EI.  R,  Co.,  4  Misc.  Rep. 
(N.  Y.  Super.  Ct.)  408;  Hierz/.  Staples, 
51  N.  Y.  136;  Thompson  v.  New  York 
El.  R.  Co.,  16  N.  Y.  App.  Div.  449; 
Palmer  z/.  Marshall,  81  Hun(N.  Y.)  15; 
Scrantom  v.  Farmers',  etc.,  Bank,  24 
N.  Y.  426;  Conklin  v.  Barton,  43  Barb. 
(N.  Y.)  438;  Dickinson  v.  Vanderpoel, 
2  Hun  (N.  Y.)  627,  5  Thomp.  &  C.  (N. 
Y.)  169;  Rhodes  v.  Dymock,  33  N.  Y. 
Super.  Ct.  144;  Petree  v.  Lansing,  66 
Barb.  (N.  Y.)  357;  Persch  v.  Simmons, 
(Supreme  Ct.)  3  N.  Y.  Supp.  783; 
Decker  v.  Decker,  108  N.  Y.  128;  Reed 
V.  Hayt,  109  N.  Y.  659;  Arnstein  v. 
Haulenbeek,  16  Daly  (N.  Y.)  382; 
Cushman  v.  Family  FundSoc.,(C.  PI.) 
13  N.  Y.  Supp.  428;  Wemple  v.  Mc- 
Manus,  59  N.  Y.  Super.  Ct.  418;  Ward 
V.  Deane,  (Supreme  Ct.)ioN.  Y.  Supp. 
421;  Ringle  v.  O'Matthiessen,  (Su- 
preme Ct.)  39  N.  Y.  Supp.  92 ;  H  urlbert 
V.  Dean,  2  Abb.  App.  Dec.  (N.  Y.)  428; 
Finnegan  v.  Carraher,  47  N.  Y.  493; 
Hosley  v.  Black,  26  How.  Pr.  (N.  Y. 
Ct.  App.)  97,  28  N.  Y.  438;  Creed  v. 
Hartmann,  29  N.  Y.  591;  Merritt  v. 
Walsh,  32  N.  Y.  685;  Crouch  r.  Parker, 
40  Barb.  (N.  Y.)  94;  Tremper  v.  Conk- 
lin. 44  Barb.  (N.  Y.)456;  Lee  v.  Wilkes. 
19  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  355; 
Loeschigk  v.  Addison,  19  Abb.  Pr.  (N. 
Y.  Super.  Ct.)  165;  Van  Amringe  v. 
Barnett,  8  Bosw.  (N.  Y.)  357;  Fair- 
mount  Coal,  etc.,  Co.  v.  Hasbrecht,  48 
Hun(N.  Y.)2o6. 

North  Carolina.  —  Leak  v.  Covington, 
99  N.  Car.  559. 

Utah.  —  Henderson  v.  Turngren,  9 
Utah  432. 

Washington.  —  Hannegan  v.  Roth, 
12  Wash.  695. 

Objection  First  Baised  on  Appeal.  —  A 
nonjoinder  which  could  have  been  set  up 
by  demurrer  or  answer  may  not  be  set 
up  in  error.  Beard  v.  Knox,  5  Cal.  252, 
63  Am.  Dec.  125;  Tissot  f.  Throckmor- 
ton, 6  Cal.  471;  Dunn  v.  Tozer,  10  Cal. 
167. 

Bnle  Not  Applied  to  Proceedings  in  Par- 
tition. —  In  Lilly  v.  Menke,  126  ^(o. 
190,  it  was  held  that  the  rule  that  de- 


fects of  parties  not  raised  by  demurref 
or  answer  are  waived  does  not  apply  to 
proceedings  in  partition. 

Suit  of  Sabcontractor  for  Mechanics' 
Lien.  —  The  rule  whereby  the  objection 
of  a  defect  of  parties  is  considered 
waived  if  not  presented  by  demurrer 
or  answer  has  no  application  to  the  suit 
of  a  subcontractor  for  a  mechanics' 
lien,  so  as  to  dispense  with  the  neces- 
sity of  properly  making  the  principal 
contractor  a  party.  Steinmann  v. 
Strimple,  29  Mo.  App.  478, 

Apportionment  of  Damages  at  Trial 
Where  Objection  Not  Saised.  —  In  Call* 
fornia  it  has  been  held  that  where  a 
part  owner  sues  ex  delicto,  and  the  ob- 
jection of  defect  of  parties  is  not  set  up 
in  the  answer,  the  damages  should  be 
apportioned  at  the  trial.  Whitney  v. 
Stark,  8  Cal.  514.  In  this  case  the 
court  said:  "  There  are  only  two  ways 
of  taking  advantage  of  the  nonjoinder, 
when  the  defect  does  not  appear  upon 
the  face  of  the  complaint;  and  that  is 
either  by  answer  or  apportionment  of 
the  damages  at  the  trial.  *  *  *  In 
equity,  the  objection  should  be  taken 
by  answer  or  demurrer."  See  also 
Farrel  v.  Colwell,  30  N.  J.  L.  123. 

Code  Civ.  Pro.  N.  Y.,  §§  488,  498, 
499,  provides  that  where  a  defect  of 
parties  plaintiff  appears  on  the  face  of 
the  complaint  the  objection  shall  be 
raised  by  demurrer;  in  other  cases  it 
shall  be  taken  by  answer;  and  if  not 
taken  by  either  it  is  waived.  On  the 
trial  of  an  action  by  the  holder  of  a 
note,  in  which  the  defendant  had  an- 
swered by  general  denial,  it  appeared 
that  the  note  had  been  transferred  by 
the  payee  to  the  plaintiff  and  a  third 
person  as  collateral  for  debts  due  by  the 
payee  to  each  of  them,  and  on  motion 
by  defendant  the  action  was  dismissed. 
It  was  held  that  the  dismissal  was  im- 
proper, as  the  defendant  had  waived 
his  objection  to  the  defect  of  parties  by 
failure  to  set  it  up  in  his  answer, 
though  he  was  ignorant  of  the  facts, 
and  the  plaintiff  showed  himself  en- 
titled to  recover  his  pro  rata  share. 
Fairmount  Coal,  etc.,  Co.  v.  Hasbrecht, 
48  Hun  (N.  Y.)  206. 

1.  Arkansas.  —  Fry  v.  Street,  37 
Ark.  39. 


767 


Volume  XV. 


Under  Codes 


PARTIES   TO  ACTIONS.         and  Practice  Acts. 


sidered  immaterial  except  as  it  may  affect  the  question  of  costs.* 

The  Semedy  for  Misjoinder,  in  the  absence  of  express  provision,  is  by 

a  motion  to  strike  out,*  or  by  a  demurrer  for  failure  to  state  facts 


Indiana.  —  Hill  v.  Marsh,  46  Ind. 
218:  Clark  z*.  Crawfordsville  Coffin  Co., 
125  Ind.  277. 

Iowa.  —  Dubuque  County  v.  Rey- 
nolds, 41  Iowa  454. 

Kansas.  —  Hurd  v.  Simpson,  47  Kan. 
372;  McKee  v.  Eaton,  26  Kan.  226; 
Winfield  Town  Co.  v.  Maris,  11  Kan. 
147;  Hubbard  v.  Alamo  Irrigating, 
etc.,  Co.,  53  Kan.  637;  White  v.  Scott, 

26  Kan.  476. 

Kentucky.  —  Dean  v.  English,  18  B. 
Mon.  (Ky.y  132. 

Minnesota.  —  Hoard  v.  Clum,  31 
Minn.  186. 

Nebraska.  —  Lancaster  County  v. 
Rush,  35  Neb.  119. 

North  Carolina.  —  Burns  v.  Ash- 
worth,  72  N.  Car.  496. 

Ohio.  —  Clark  v.  Bayer,  32  Ohio  St. 
311;  Neil  V.  Ohio  Agricultural,  etc.. 
College,  31  Ohio  St.  15. 

Oklahoma.  —  Stiles  v.  Guthrie,  3 
Okla.  26. 

South  Carolina.  —  Lowry  ?/.  Jackson, 

27  S.  Car.  318. 

Wisconsin.  —  Jones  v.  Foster,  67  Wis. 
296;  Great  Western  Compound  Co.  v. 
^Etna  Ins.  Co.,  40  Wis.  373;  Murray  v. 
McGarigle,  69  Wis.  483;  Schiffer  v.  Eau 
Claire,  51  Wis.  385. 

Exception.  —  In  Wisconsin  an  excep- 
tion to  this  rule  exists  where  a  wife  has 
been  misjoined  as  plaint ifif  with  her 
husband.  In  such  case  a  defendant 
may  demur,  since  a  several  judgment 
cannot  be  given  against  the  wife  at  the 
trial.  Read  v.  Sang,  21  Wis.  678; 
Dunderdale  v.  Grymes,  16  How.  Pr. 
(N.  Y.  Supreme  Ct.)  195. 

Motion  to  Strike  Oat  the  Proper  Bem- 
edy.  —  A  demurrer  is  available  in  a 
suit  by  ordinary  petition  where  there 
is  a  defect  of  parties,  not  where  there 
are  those  joined  who  are  not  necessary 
parties  as  plaintiffs  or  defendants;  in 
such  case  the  rule  is  to  move  to  strike 
out  such  as  are  unnecessarily  or  im- 
properly joined.  Dean  v.  English,  18 
B.  Mon.  (Ky.)  132.  See  also  infra, 
this  section. 

Misjoinder  of  Parties  and  Causes  of  Ac- 
tion Distinguished.  —  A  defendant  can- 
not demur  on  the  ground  that  a  co- 
defendant  has  been  improperly  united 
with  him  in  the  action.  Such  a  cause 
of  demurrer  is  not  equivalent  to  the 
statutory  one   that   several  causes   of 


action  have  been  improperly  united. 
There  may  be  but  one  cause  of  action, 
and  yet  improper  parties  may  be  joined 
therein;  and  there  may  be  several  dis- 
tinct causes  of  action  improperly 
united,  and  yet  in  respect  to  each  cause 
the  plaintiffs  and  defendants  be  proper 
parties.     Goff  v.  May,  38  Ind.  267. 

1.  Misjoinder  Immaterial.  —  Under  the 
code  practice  the  failure  to  join  a 
proper  party  is  an  important  matter, 
but  the  joinder  of  unnecessary  parties, 
either  as  plaintiffs  or  defendants,  is 
immaterial,  save  only  as  it  may  affect 
the  question  of  costs,  which  may  be 
adjusted.  Rowland  v.  Gardner,  69  N. 
Car.  53;  Buie  v.  Mechanics'  Bldg., 
etc.,  Assoc,  74  N.  Car.  117;  Burns  v. 
Ashworth,  72  N.  Car.  496;  Arts  v. 
Guthrie,  75  Iowa  674. 

Misjoinder  Treated  as  Sorplosage. — 
Under  the  North  Carolina  Code  of  Pro- 
cedure, joinder  of  unnecessary  parties 
may  be  treated  as  surplusage,  at  the 
plaintiff's  costs.  Burns  v.  Ashworth, 
72  N.  Car.  496.  See  also  Sullivan  v. 
Field,  118  N.  Car.  358;  McMillan  v. 
Baxley,  112  N.  Car.  578. 

2.  Motion  to  Strike  Oat  —  Arkansas.  — 
Little  Rock,  etc.,  R.  Co.  v.  Dyer,  35 
Ark.  360;  Oliphint  v.  Mansfield,  36 
Ark.  191;  Fry  v.  Street,  37  Ark.  39; 
Long  V.  De  Bevois,  31  Ark.  480;  Yon- 
ley  V.  Thompson,  30  Ark.  399;  Collins 
V.  Lightle,  50  Ark.  97. 

Indiana.  —  Bennett  v.  Preston,  17 
Ind.  291 ;  Hill  v.  Marsh,  46  Ind.  218. 

Iowa. — Grayson  v.  Willoughby,  78 
Iowa  83;  Miller  v.  Keokuk,  etc.,  R. 
Co.,  63  Iowa  680;  King  v.  King,  40 
Iowa  120;  Turners.  Keokuk  First  Nat. 
Bank,  26  Iowa  562;  District  Tp.  v. 
District  Tp.,  44  Iowa  512. 

Kansas.  —  McKee  v.  Eaton,  26  Kan. 
226. 

Kentucky.  —  Yeates  v.  Walker,  i 
Duv.  (Ky.)  84;  Dean  v.  English,  18  B. 
Mon.  (Ky.)  132. 

Minnesota.  —  Wiesner  v.  Young,  50 
Minn.  21. 

Missouri.  —  Matney  v.  Gregg  Bros. 
Grain  Co.,  19  Mo.  App.  107. 

Nebraska.  —  Davey  v.  Dakota  County, 
19  Neb.  721. 

New  York.  —  Richtmyer  v.  Richt- 
myer,  50  Barb.  (N.  Y.)  55;  Churchill  v. 
Trapp.  3  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
306;  Palmer  v.  Davis,  28  N.  Y.  245. 
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sufficient  to  constitute  a  cause  of  action.* 

Eule  in  Federal  Courts.  —  In  some  states  it  is  provided  that  no 
action  shall  be  defeated  on  account  of  the  misjoinder  of  parties, 
if  the  matter  in  controversy  can  be  properly  dealt  with  and  settled 


Ohio.  —  Neil  v.  Ohio  Agricultural, 
etc.,  College,  31  Ohio  St.  15. 

South  Carolina.  —  Lowry  v,  Jackson, 
27  S.  Car,  318. 

Wisconsin.  —  Great  Western  Com- 
pound Co.  V.  ^tna  Ins.  Co.,  40  Wis. 
373;     Murray    v.   McGarigle,   69  Wis. 

483. 

Improper  Joinder  of  Administrator  of 
Deceased  Party.  —  Where  an  action  on  a 
contract  is  brought  by  a  firm  in  a  jus- 
tice's court,  and  on  appeal  to  the  Cir- 
cuit Court  the  death  of  one  of  the 
partners  is  suggested,  and  the  adminis- 
trator of  the  deceased  partner  is  irregu- 
larly joined  as  a  party  plaintiff,  the 
remedy  is  by  motion  to  strike  out  the 
name  of  the  administrator.  Matney  v. 
Gregg  Bros.  Grain  Co.,  19  Mo.  App, 
107. 

Improper  Party  Dropped  by  Order  of 
Court. —  Under  section  888  of  the  Gen- 
eral Statutes  of  Connecticut,  providing 
that  no  action  shall  be  defeated  by  the 
misjoinder  of  parties,  but  that  parties 
misjoined  may  be  dropped  by  order  of 
court  at  any  stage  of  the  cause,  as  it 
may  deem  the  interests  of  justice  to 
require,  it  was  held  that  while  the  stat- 
ute gave  this  power  to  the  court,  it  was 
ordinarily  to  be  exercised  only  on  the 
request  of  the  party  and  upon  proper 
amendment  of  the  pleadings;  that  the 
court  could  not  compel  the  plaintiffs  to 
drop  the  party  misjoined,  amend  the 
complaint,  and  continue  the  case;  and 
that  if  they  neglected  or  refused  to 
avail  themselves  of  their  right  in  this 
respect,  the  court  was  justified  in  dis- 
missing the  action  as  against  them 
both.  White  v.  Portland,  67  Conn. 
272. 

Under  Code  Oregon,  §  59,  subdiv.  3, 
where  several  parties  have  been  im- 
properly joined  as  defendants  in  an  ac- 
tion on  a  contract,  such  defendant  or 
defendants  may  be  dropped  and  judg- 
ment be  taken  against  the  others.  Fisk 
V.  Henarie,  14  Oregon  29. 

Dismissal. —  If  there  is  a  misjoinder 
of  parties  plaintiff  it  is  competent  for 
one  to  dismiss  the  action  as  to  himself, 
and  such  dismissal  \yill  not  dissolve  an 
injunction  granted  or  render  the  filing 
of  an  amended  petition  necessary. 
Hanks  v.  North,  58  Iowa  396. 


1.  Demnrrer  for  Want  of  Facts  Soffit 
cient  to  Constitute  a  Cause  of  Action  — 
Indiana.  —  Nave  v.  Hadley,  74  Ind. 
155;  Schee  v.  Wiseman,  79  Ind.  389; 
uEtna  Ins.  Co.  v.  Kittles,  81  Ind.  96; 
Brown  v.  Critchell,  no  Ind.  31;  Berk- 
shire V.  Shultz,  25  Ind.  523;  Debolt  v. 
Carter,  31  Ind.  355;  Lipperd  v.  Ed- 
wards, 39  Ind.  165;  Parker  v.  Small, 
58  Ind.  349;  Brumfield  v.  Drook,  loi 
Ind.  igo;  Durham  v.  Hall,  67  Ind.  123; 
Harris  v.  Harris,  61  Ind.  117;  Griffin  v. 
Kemp,  46  Ind.  172;  Fatman  v.  Leet,  41 
Ind.  133;  Goodnight  v.  Goar,  30  Ind. 
418;  Neal  V.  State,  49  Ind.  51;  Harney 
V.  Owen,  4  Blackf.  (Ind.)  337;  Strange 
V.  Lowe,  8  Blackf.  (Ind.)  243. 

Minnesota.  —  Lewis  v.  Williams,  3 
Minn.  151. 

New  York.  —  Nichols  v.  Drew,  94  N. 
Y.  22;  De  Witt  V.  Chandler,  11  Abb.  Pr, 
(N.  Y.  Supreme  Ct.)  459;  Brownson  v. 
Gifford,  8  How.  Pr.  (N.  Y.  Supreme  Ct.) 
389;  Mann  v.  Marsh,  35  Barb.  (N.  Y.)  68. 

Ohio.  —  Bartges  v.  O'Neil,  13  Ohio 
St.  72;  Shamokin  Bank  v.  Zadok  St., 
16  Ohio  St.  I. 

Oregon.  —  Cohen  v.  Ottenheimer,  13 
Oregon  225. 

South  Carolina.  —  Hellams  v.  Switzer, 
24  S.  Car.  39. 

Misjoinder  of  Plaintiffs.  —  If  two  or 
more  persons  unite  in  an  action,  a 
cause  of  action  must  be  stated  in  favor 
of  all  of  them,  or  a  demurrer  for  want 
of .  sufficient  facts  will  be  sustained. 
Fatman  v.  Leet,  41  Ind.  133. 

Curing  Defect  by  Striking  Out  or 
Amending.  —  In  Debolt  v.  Carter,  31 
Ind.  355,  it  was  held  that  where  two  or 
more  plaintiffs  unite  in  bringing  a  joint 
action,  and  the  facts  stated  do  not 
show  a  joint  cause  of  action  in  them, 
the  proper  mode  of  taking  advantage 
of  the  defect  is  by  demurrer  to  the  com- 
plaint, because  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  ac- 
tion; and  the  defect  can  be  cured  only 
by  striking  out  the  name  of  the  plain- 
tiff improperly  joined,  or  by  so  amend- 
ing the  complaint  as  to  show  a  right  of 
action  in  all  the  parties. 

Misjoinder  of  Defendants.  —  An  excess 
of  defendants  is  not  a  defect  of  parties 
defendant  or  a  ground  of  demurrer.  If 
as  to  one  of  the  defendants  the  com- 
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between  the  parties  before  the  court.  This  rule  will  be  followed 
in  the  United  States  courts  held  in  such  states.* 

(2)  Plaintiffs  —  (a)  Demurrer  —  Generally.  —  In  the  codes  and  prac- 
tice acts  of  several  states  it  is  expressly  provided  that  the  defend- 
ant may  demur  for  misjoinder  of  plaintiffs  when  such  misjoinder 
appears  on  the  face  of  the  petition  or  complaint.* 

Designation  of  Party  Improperly  Joined.  —  A  demurrer  for  misjoinder 
of   plaintiffs   should    specifically   assign    that   as   a   ground   and 


plaint  does  not  state  a  cause  of  action 
he  should  demur  separately  on  that 
ground.  Jones  v.  Foster,  67  Wis.  296. 
Where  too  many  parties  are  brought 
in,  a  demurrer  upon  the  ground  that 
the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  in 


136;  Zabriskie  v.  Smith,  13  N.  Y.  322, 
64  Am.  Dec.  551;  Fosgate  v.  Herkimer 
RIfg.,  etc.,  Co.,  12  Barb.  (N.  Y.)  352, 
affirmed  12  N.  Y.  580;  Dillaye  v. 
Parks,  31  Barb.  (N.  Y.)  132;  Zimmer- 
man V.  Schoenfeldt,  3  Hun  (N.  Y.)  692; 
Palmer  v.  Davis,  28  N.  Y.  242;  O'Brien 


favor  of  or  against  the  improper  par--  v.  Glenville  Woolen  Co.,  50  N.  Y.  128; 


ties,    would    be    the    proper    remedy. 
Cohen  v.  Ottenheimer,  13  Oregon  220. 

1.  Perry  v.  Mechanics'  Mut.  Ins. 
Co..  II  Fed.  Rep.  478. 

Court  Hay  Order  Improper  Party  Stricken 
Out.  —  "  The  United  Stales  courts  con- 
form, as  near  as  may  be,  to  the  prac- 
tice, pleadings,  and  modes  of  procedure 
in  civil  causes,  other  than  equity  and 
admiralty,  of  that  of  the  states  in  which 
such  courts  are  held.  Rev.  Stat., 
§  914.  And  it  is  provided  in  the  Public 
Statutes  of  Rhode  Island,  1882,  p.  555, 
§  33,  that  no  action  shall  be  defeated 
on  account  of  the  misjoinder  of  parties, 
if  the  matter  in  controversy  can  be 
properly  dealt  with,  and  settled  be- 
tween the  parties  before  the  court,  and 
the  court  may  order  any  party  improp- 
erly joined  in  any  action  to  be  stricken 
out."  Perry  v.  Mechanics'  Mut.  Ins. 
Co.,  II  Fed.  Rep.  478. 

2.  California.  —  Rowe  v.  Bacigal- 
luppi,  21  Cal.  633;  Gillam  v.  Sigman, 
29  Cal.  637;  McKune  v.  Santa  Clara 
Valley  Mill,  etc.,  Co.,  no  Cal.  480; 
Foreman  v.  Boyle,  88  Cal.  290. 

Colorado.  —  Colorado  Coal,  etc.,  Co. 
V.  Lamb,  6  Colo.  App.  255;  People  v. 
District  Ct.,  18  Colo.  293;  Keese  v. 
Denver,  10  Colo.  112. 

Missouri.  —  Finney  v.  Randolph,  68 
Mo.  App.  557;  Michael  v.  St.  Louis 
Mut.  F.  Ins.  Co.,  17  Mo.  App.  23; 
Donahue  v.  Bragg,  49  Mo.  A.pp.  273; 
Crenshaw  v.  UUman,  113  Mo.  633. 

New  York.  —  Kelly  v.  Jay,  79  Hun 
(N.  Y.)  535;  Rumsey  v.  Lake,  55  How. 
Pr.  (N.  Y.  Supreme  Ct.)  339;  Enos  v. 
Leach,  18  Hun  (N.  Y.)  139;  Berney  v. 
Drexel,  33  Hun  (N.  Y.)  419;  McCrea 
V.  New  York  El.  R.  Co.,  23  N.  Y.  Wkly. 
Dig-    334;    Hier  v.   Staples,  51    N.  Y. 


r"ox  V.  Moyer,  54  N.  Y.  125. 

North  Carolina.  —  McMillan  v.  Bax- 
ley,  112  N.  Car.  578. 

Ohio.  —  Collins  v.  Mansfield,  13  Ohio 
Cir.  Ct.  Rep.  258,  7  Ohio  Cir.  Dec.  445. 

Texas.  —  Birmingham  v.  Griffin,  42 
Tex.  147. 

Utah.  —  Preshaw  v.  Dee,  6  Utah  360. 

Misjoinder  of  Parties  Plaintiff.  —  In 
Ne7u  York  the  misjoinder  of  a  party 
plaintiff  is  a  ground  of  demurrer  by  the 
defendant.     Code  Civ.  Pro.,  §  488. 

Misjoinder  of  Plaintiffs  or  Defendants. — 
Code  Civ.  Pro.  Cal.,  1889,  §  430;  Code 
Pro.  Colo.,  1890,  §  50;  Rev.  Stat. 
Idaho,  1887,  §  4174;  Rev.  Stat.  Mo., 
1889,  §  2043;  Code  Civ.  Pro.  Mont., 
1895,  §  680;  Gen.  Stat.  Nev.,  1885, 
§  3062;  Rev.  Stat.  Utah,  1898,  §  2962. 

Waiver  of  Objection  After  Demurrer.  — 
Where  the  defendants  demurred  to  a 
complaint  for  a  misjoinder  of  parties 
plaintiff,  and  the  court  overruled  the 
demurrer,  and  the  plaintiff  then  moved 
to  amend  the  complaint  by  striking  out 
the  names  of  the  plaintiffs  alleged  to 
be  improperly  joined,  and  the  defend- 
ants resisted  successfully  such  motion, 
such  action  on  the  part  of  the  defend- 
ants was  a  waiver  of  the  objection  of 
misjoinder  raised  by  their  demurrer. 
Summers  v.  Farish,  10  Cal.  347.  See 
also,  as  to  waiver  of  exception,  Camp- 
bell V.  Haverhill,  155  U.  S.  610. 

Decision  on  Appeal.  —  When  a  demur- 
rer on  the  ground  of  misjoinder  is 
overruled,  and  at  trial  evidence  is  ex- 
cluded because  of  such  misjoinder,  and 
on  appeal  the  Supreme  Court  reverses 
on  the  ground  that  the  evidence  should 
have  been  admitted,  this  is  not  a  deci- 
sion that  there  is  not  such  a  misjoin- 
der.    Tennant  v.  Pfister,  51  Cal.  511. 
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designate  the  person  or  persons  alleged  to  have  been  improperly 
joined,* 

Who  May  Demur.  —  Where  misjoinder  of  parties  plaintiff  is 
expressly  made  a  ground  of  demurrer,  all  the  defendants  may 
demur  therefor.* 

Waiver  by  Failure  to  Demur.  —  As  a  general  rule,  the  failure  to 
demur  for  misjoinder  of  plaintiffs,  where  this  appears  on  the  face 
of  the  petition  or  complaint,  will  be  held  to  constitute  a  waiver 
of  the  objection.' 


1.  Berney  v.  Drexel,  33  Hun  (N.  Y.) 
419;  McCrea  v.  New  York  El.  R.  Co., 
23  N.  Y.  Wkly.  Dig.  334. 

Illustration  of  Sufficient  Demurrer.  — 
A  demurrer  to  a  complaint  on  the 
ground  that  "  the  complaint  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action,"  and  which  then  spe- 
cifies that  the  complaint  shows  no  joint 
cause  of  action  in  the  plaintiff,  and 
that  it  prays  for  a  judgment  in  favor 
of  three  plaintiffs  for  an  injury  done  to 
one,  is  a  good  demurrer  for  misjoinder 
of  parties.  Summers  v.  Parish,  10 
Cal.  347. 

In  Berney  v.  Drexel,  33  Hun  (N.  Y.) 
419,  the  court  said:  "  Section  488  of 
the  Code  of  Civil  Procedure  specifies 
when  a  defendant  may  demur  to  a 
complaint,  and  on  what  grounds.  The 
fifth  ground  so  specified  is  '  that  there 
is  a  misjoinder  of  parlies  plaintiff.' 
Section  490  declares  that  the  demurrer 
must  distinctly  specify  the  objections 
to  the  complaint;  otherwise  it  may  be 
disregarded.  And  it  further  provides 
that  an  objection  taken  under  the  fifth, 
sixth,  and  seventh  subdivisions  '  must 
point  out  specifically  the  particular  de- 
fect relied  upon.'  In  order,  therefore, 
to  take  advantage  by  demurrer  of  the 
misjoinder  of  Mrs.  Berney  as  a  plain- 
tifif  in  this  action,  it  was  necessary  that 
the  plaintiff  should  not  only  assign  as 
a  ground  of  demurrer  '  that  there  is  a 
misjoinder  of  parties  plaintiff,'  but 
have  proceeded  to  point  out  that  the 
plaintiff  Louise  Berney  is  improperly 
joined  with  the  other  plaintiffs,  because 
she  is  shown  to  have  no  cause  of  action 
jointly  with  them;  but  that  the  sole 
cause  of  action  set  forth  in  the  com- 
plaint is  averred  to  be  in  the  other 
plaintiffs  exclusive  of  her.  A  demur- 
rer with  such  an  assignment  and  speci- 
fication would  probably  have  been 
sustained  both  at  the  special  term  and 
on  appeal." 

Demurrer  for  Want  of  Sufficient  Facts 
Does  Not  Saise  Objection,  —  The   ques- 


tion of  a  misjoinHer  of  parties  in  a 
complaint  cannot  be  raised  under  a 
demurrer  interposed  upon  the  mere 
ground  that  the  complaint  does  not 
state  facts  to  constitute  a  cause  of  ac- 
tion. Tennant  v.  Pfister,  51  Cal.  511. 
See  also  Berney  v.  Drexel,  33  Hun  (N. 

Y.)  4ig. 

Demurrer  in  Language  of  Statute  In- 
sufficient. —  A  demurrer  specifying  gen- 
erally  a  misjoinder  of  parties  plaintiflf 
and  a  misjoinder  of  causes  of  action, 
in  the  language  of  the  statute,  without 
specifying  wherein  the  alleged  mis- 
joinders consisted,  is  insufficient,  and 
does  not  raise  the  objection  that  the 
brothers  and  sisters  of  the  deceased 
were  improperly  joined  as  plaintiffs. 
Objection  appearing  upon  the  face  of 
the  complaint  is  waived  by  failure  to 
specify  it  as  a  ground  of  demurrer,  and 
cannot  thereafter  be  urged.  O'Calla- 
ghan  V.  Bode,  84  Cal.  489. 

2.  Brownson  v.  Gifford,  8  How.  Pr. 
(N.  Y.  Supreme  Ct.)  392. 

3.  California.  —  O'Callaghan  z/.  Bode, 
84  Cal.  489;  McKune  v.  Santa  Clara 
Valley  Mill,  etc.,  Co.,  no  Cal.  480; 
Gillam  v.  Sigman,  29  Cal.  637;  Jacks 
V.  Cooke,  6  Cal.  164;  Warner  v.  Wilson, 
4  Cal.  310;  Alvarez  v.  Brannan,  7  Cal. 
503;  Heinlen  v.  Heilbron,  71  Cal.  557; 
Rowe  V.  Bacigalluppi,  21  Cal.  633;  Mott 
V.  Smith,  i6  Cal.  533 ;  Tennant  t .  Pfister, 
45  Cal.  270. 

Colorado.  -^  People  v.  District  Ct.,  iS 
Colo.  293;  Moore  v.  Vickers,  3  Colo. 
App.  443. 

Missouri,  —  Finney  v.  Randolph,  68 
Mo.  App.  557;  Kellogg  v.  Malin,  62 
Mo.  429;  Johnson  v.  Simmons,  61  Mo. 
App.  395;  Anderson  v.  McPike,  4.1 
Mo.  App.  328. 

Ne7ii  York.  —  Enos  v.  Leach,  18  Hun 
(N.  Y.)  139;  Kelly  v.  Jay,  79  Hun  (N. 
Y.)  535;  Petree  v.  Lansing,  66  Barb. 
(N.  Y.)  357;  Hier  v.  Staples,  51  N.  Y. 
136;  Allen  V.  Buffalo,  38  N.  Y.  280; 
Bates  V.  James,  3  Duer  (N.  Y.)  45; 
Ames  V.  Harper,  48  Barb.  (N.  Y.)  56. 
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(b)  Answer  —  General  Euie.  —  Where  the  misjoinder  does  not  appear 
from  the  petition  or  complaint,  the  objection  may,  as  in  the  case 
of  nonjoinder,  be  raised  by  answer.* 

Specification  of  Misjoinder.  —  An  answer,  in  order  to  raise  the  objec- 
tion of  misjoinder,  must  expressly  specify  that  to  be  the  ground 
of  objection.* 

Waiver  by  Failure  to  Plead.  —  Where  the  defendant  fails  to  object 
by  answer  for  misjoinder  of  plaintiffs,  where  such  manner  of  rais- 
ing the  objection  is  proper,  he  thereby  waives  it.* 

(3)  Defendants  —  (a)  Demurrer  —  Generally.  —  In  the  Codes  of 
several   states,    misjoinder   of    defendants,    where   such   fact   is 


Wisconsin.  —  Hackett  v.  Bonnell,  16     sion  of  the   land  does  not  present  the 


Wis.  471;  Nevil  v.  Clifford,  55  Wis. 
161. 

Contra.  —  Masters  v.  Freeman,  17 
Ohio  St.  323. 

Objection  at  Trial.  —  An  objection  to 
a  misjoinder  of  parties  plaintiff  must 
be  taken  by  demurrer,  when  it  appears 
on  the  face  of  the  complaint,  and  if  the 
demurrer  is  overruled,  the  objection 
cannot  be  again  taken  on  the  trial;  at 
that  stage,  the  only  objections  which 
can  be  taken  to  the  complaint  are  want 
of  jurisdiction  and  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause 
of  action.  Tennant  v.  Pfister,  45  Cal. 
270. 

Demurrer  or  Objection  to  Evidence.  — 
Advantage  of  a  misjoinder  of  a  party 
plaintiff  cannot  be  taken  by  a  demur- 
rer to  the  evidence,  Pettingill  z/.  Jones, 
21  Mo.  App.  210;  nor  by  objecting  to 
the  introduction  of  evidence,  Matney 
V.  Gregg  Bros.  Grain  Co.,  19  Mo.  App. 
107. 

1.  Gillam  v.  Stgman,  29  Cal.  637; 
Rowe  V.  Bacigalluppi,  21  Cal.  633; 
Crenshaw  v.  Ullman,  113  Mo.  633; 
Turner  v.  Lord,  92  Mo.  113;  Donahue 
V.  Bragg,  49  Mo.  App.  273;  Finney  v. 
Randolph,  68  Mo.  App.  557;  Mills 
V.  Carthage,  31  Mo.  App.  141;  Enos  v. 
Leach,  18  Hun  (N.  Y.)  139. 

Hay  Be  Pleaded  and  Made  Ground  of 
Nonsuit.  —  A  misjoinder  of  parties 
plaintiff  which  does  not  appear  upon 
the  face  of  the  complaint  may  be 
pleaded  in  the  answer  and  be  made 
a  ground  of  nonsuit  against  all  the 
plaintiffs.  South  Fork,  etc.,  Canal  Co. 
V.  Snow,  49  Cal.  155. 

2.  Answer  Held  Not  to  Raise  the  Objec- 
tion.—  Where  two  are  joined  as  plain- 
tiffs in  an  action  for  the  recovery  of 
possession  of  land,  a  denial  in  the  an- 
swer that  the  plaintiffs  were  in  posses- 


issue  of  a  misjoinder  of  either  of  the 
plaintiffs.     Gillam  v.  Sigman,  29  Cal. 

637. 

An  answer  which  merely  alleges  a 
misjoinder  of  parties  plaintiff  is  not 
sufficient  to  raise  the  objection  that  one 
of  the  plaintiffs,  as  administratrix,  had 
no  interest  in  the  controversy,  but  it 
should  point  out  specifically  the  defect 
relied  on.  Clark  v.  Aldrich,  4  N.  Y. 
App.  Div.  523. 

In  order  to  raise  the  objection  that 
there  is  a  misjoinder  of  parties  plain- 
tiff, an  answer  must  in  terms  object  to 
the  action  on  that  ground;  it  will  not 
suffice  that  the  answer  states  facts 
showing  that  the  alleged  cause  of  ac- 
tion of  plaintiffs,  suing  jointly,  is  not 
joint,  but  several.     Donahue  v.  Bragg, 

49  Mo.  App.  273;  Mills  V.  Carthage,  31 
Mo.  App.  141. 

3.  Gillam  v.  Sigman,  29  Cal.  637; 
Ames  V.  Harper,  48  Barb.  (N.  Y.) 
56. 

Objection  at  Trial.  —  The  objection  of 
misjoinder  of  landlord  and  tenant 
must  be  set  up  by  demurrer  or  in  the 
answer.  It  is  too  late  at  the  trial  to 
raise  it.  Ames  v.  Harper,  48  Barb. 
(N.  Y.)  56. 

Objection  by  Bequest  for  Instructions. — 
Under  the  codes  a  request  to  instruct 
the  jury  that  the  action  cannot  be 
maintained  jointly  by  Ihe  plaintiff  is 
improper.  Advantage  of  the  misjoin- 
der must  be  taken  in  the  manner  pro- 
vided in  the  codes.     Lass  v.  Eisleben, 

50  Mo.  122. 

Objection  by  Supplemental  Answer.  — 
The  objection,  if  it  be  one,  that  there 
is  a  misjoinder  of  parties  plaintiff, 
owing  to  matters  which  have  occurred 
pending  the  action,  must  be  taken  by 
supplemental  answer,  or  it  is  waived. 
Calderwood  v.  Pyser,  31  Cal.  333. 


762 


Volume  XV. 


TTnder  Codes 


PARTIES   TO  ACTIONS.         and  Practice  Acta. 


apparent  on  the  face  of  the  petition  or  complaint,  is  also  made  a 
ground  for  demurrer.* 

Designation  of  Parties  Improperly  Joined.  —  A  demurrer  for  misjoinder 
of  parties  defendant  must  show  wherein  there  is  such  misjoinder 
and  must  designate  the  persons  improperly  joined.* 

Who  May  Demur.  —  Only  the  party  defendant  improperly  joined 
may  demur  therefor,  as  he  alone  is  prejudiced  by  such  misjoinder, 
whether  such  misjoinder  is  expressly  made  a  ground  of  demurrer, 
or  whether,  as  is  generally  the  case,  the  objection  must  be  raised 
by  a  demurrer  for  want  of  sufficient  facts  to  constitute  a  cause 
of  action.' 

Waiver  by  Failure  to  Demur.  —  Where  the  misjoinder  of  defendants 


1.  King  J/.  Felton,  63  Cal.  66;  Waters 
V.  Dumas,  75  Cal.  563;  Bensieck  v. 
Cook,  no  Mo.  173;  Fultz  v.  Walters,  2 
Mont.  165. 

Petition  Held  Demurrable  for  Misjoinder 
of  Defendants.  —  In  an  action  for  injury 
to  the  plaintiff's  land  by  the  defend- 
ant's taking  sand  from  its  adjoining 
land,  a  supplemental  petition  alleged 
that  a  third  person  had  bought  the  de- 
fendant's land  and  had  continued  tak- 
ing sand  therefrom,  thereby  adding  to 
the  injury  of  the  plaintiff's  land;  that 
at  the  time  of  filing  the  supplemental 
petition  the  third  person  had  ratified 
the  wrongs  of  the  defendant,  and  was, 
in  fact,  the  nominal  successor  of  the 
defendant  in  controlling  the  excava- 
tion of  sand;  and  prayed  that  such 
third  person  be  made  a  defendant. 
This  was  held  demurrable  for  mis- 
joinder of  defendants.  Mexican  Nat. 
Constr.  Co.  7/.  Meddlegge,  75  Tex.  634. 

Stile  Applicable  to  Actions  for  Forcible 
Ent?py.  —  Objections  on  the  ground 
that  several  causes  of  action  have  been 
improperly  united,  as  well  as  on  the 
ground  of  misjoinder  of  parties,  must 
be  taken  by  demurrer  or  otherwise  in 
the  trial  court,  or  they  are  to  be 
deemed  waived.  This  rule  is  as  ap- 
plicable to  actions  for  forcible  entry 
and  detainer  as  to  other  civil  actions. 
Farncomb  v.  Stern,  18  Colo.  279. 

2.  Alnuit  V.  Leper,  48  Mo.  319;  Ashby 
V.  Winston,  26  Mo.  210;  Fultz  v.  Wal- 
ters, 2  Mont.  165;  McFadden  v.  Schill, 
84  Tex.  77. 

Sufficiency  of  Demurrer.  —  A  demurrer 
for  misjoinder  of  defendants  which 
states  that  the  demurrant  was  improp- 
erly joined  with  the  other  defendants  is 
sufficient.  Gardner  v.  Samuels,  116 
Cal.  84. 

3.  Alabama.  —  Pate    v.    Hinson,    104 


Ala.  599;  Horton  v.  Sledge,  29  Ala. 
478;  Bragg  V.  Patterson,  85  Ala.  233. 

California.  —  Gardner  v.  Samuels, 
116  Cal.  84. 

Idaho.  —  Bloomingdale  ».  Du  Rell,  I 
Idaho  33. 

Missouri.  —  Brown  v.  Woods,  48  Mo. 
330;  Ashby  V.  Winston,  26  Mo.  210; 
AInutt  V.  Leper,  48  Mo.  319;  T.  A. 
Miller  Lumber  Co.  v.  Oliver,  65  Mo. 
App.  435;  Boggess  v.  Boggess,  127 
Mo.  305. 

JVew  York.  —  Brownson  v.  Gifford,  8 
How.  Pr.  (N.  Y.  Supreme  Ct.)  389; 
New  York,  etc.,  R.  Co.  v.  Schuyler, 
17  N.  Y.  592;  Newbold  v.  Warrin,  14 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  80; 
Stock  well  V.  Wager,  30  How.  Pr.  (N. 
Y.  Supreme  Ct.)  271;  Richtmyer  v. 
Richtmyer,  50  Barb.  (N.  Y.)  55. 

Ohio.  —  Gutridge  v,  Vanatta,  27  Ohio 
St.  366. 

Texas.  —  Johnson  v.  Davis,  7  Tex. 
173;  Emmons  v.  Oldham,  12  Tex.  18; 
Woodhouse  v.  Cocke,  (Tex.  Civ.  App. 
1897)  39  S.  W.  Rep.  948. 

Misjoinder  of  Other  Defendants.  —  In  a 
suit  for  an  infringement  of  a  patent,  a 
citizen  of  the  district  in  which  the  suit 
is  brought,  and  who  is  a  defendant, 
cannot  successfully  demur  on  the 
ground  that  he  is  joined  as  defendant 
with  a  corporation  over  whom  the  court 
has  no  jurisdiction.  Cramer  v.  Singer 
Mfg.  Co.,  59  Fed.  Rep.  74. 

A  party  who  is  properly  a  defendant 
in  an  action  cannot  successfully  demur 
on  the  ground  of  misjoinder  of  par- 
ties defendant.  Bigelow  v.  Sanford,  98 
Mich.  657. 

Joint  Demurrer.  —  A  joint  demurrer 
by  all  of  the  defendants  to  an  action  is 
properly  overruled  if  the  complaint  is 
good  as  against  either  of  them.  Ase- 
vado  V.  Orr,   100  Cal.   293.     See  also 
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appear*  on  the  face  of  the  petition  or  complaint  it  is  considered 
to  be  waived. by  a  failure  to  demur  thereto.* 

(b)  Answer.  —  Where  the  misjoinder  of  defendants  does  not 
appear  from  the  petition  or  complaint,  the  objection,  as  in  the 
case  of  nonjoinder  of  defendants,  may  be  raised  by  answer.* 

Waiver  by  Failure  to  Plead.  —  Where  a  defendant  may  properly  raise 
the  objection  of  misjoinder  of  defendants  by  answer,  but  fails  to 
do  so,  he  will  be  held  to  have  thereby  waived  the  objection.* 

c.  Notice  of  Objection  for  Nonjoinder  or  Misjoinder 
OF  Plaintiffs.  —  In  some  states  it  is  provided  by  statute  that 
the  nonjoinder  of  a  plaintiff  cannot  be  objected  to  by  the  defend- 
ant unless  he  files  a  written  notice  with  his  plea,  stating  the  name 
of  the  party  omitted.*  In  other  jurisdictions  this  provision  applies 
also  to  misjoinder,  and  the  nonjoinder  or  misjoinder  of  a  plaintiff 
cannot  be  objected  to  by  the  defendant  unless  he  gives  written 
notice  to  the  plaintiff  within  a  specified  time  after  fihng  his  plea 
or  demurrer,*  and  states  in  such  notice  the  name  of  the  person 


Empire  Land,  etc.,  Co.  v.  Rio  Grande 
County,  21  Colo.  244. 

1.  Sam  Yuen  v.  McMann,  gg  Cal. 
497;  Warner  v.  Wilson,  4  Cal.  310; 
Bensieck  t/.  Cook,  no  Mo.  173;  Leucke 
V.  Tredway,  45  Mo.  App.  507;  Conklin 
V.  Fox,  3  Mont.  208;  Parchen  v. 
Peck,  2  Mont.  567. 

Misjoinder  a  Dilatory  Plea.  —  Misjoin- 
der of  defendants  is  matter  for  a  dila- 
tory plea,  or  plea,  in  abatement,  and 
must  be  taken  advantage  of  at  the  first 
term  of  the  court.  Merritt  v.  Bagwell, 
70  Ga.  578;  Maynard  v.  Ponder,  75  Ga. 
664. 

After  Pleading  to  th.e  Merits,  it  is  too 
late  to  insist  that  error  occurred  in 
making  one  a  party.  Bensieck  v.  Cook, 
no  Mo.  173. 

Raising  Objection  by  Bequests  for  In- 
Btructions  or  Objecting  to  Evidence.  — 
The  objection  that  a  party  has  been 
improperly  joined  as  a  codefendant 
cannot  be  raised  by  requests  for  in- 
structions to  the  jury,  or  by  objecting 
to  the  introduction  of  any  evidence 
under  the  petition  or  complaint.  Dunn 
V.  Hannibal,  etc.,  R.  Co.,  68  Mo.  268; 
Horstkotte  v.  Menier,  50  Mo.  158; 
Bensieck  v.  Cook,  no  Mo.  173. 

2.  Pierson  v.  Fuhrmann,  i  Colo. 
App.  187. 

Where  It  Does  Not  Appear  upon  the 
Face  of  the  Complaint  that  there  is  a 
misjoinder  of  parlies  defendant,  objec- 
tion on  that  ground  must  be  taken  by 
answer,  under  Code  Civ.  Pro.  Cal., 
§  433,  providing  that  objections  to  a 
complaint,  not  appearing  on   the  face 


thereof,  shall  be  taken  by  answer. 
Moody  V.  Newmark,  (Cal.  1897)  50  Pac. 
Rep.  758. 

Effect  of  NonsTiit  as  to  Improper  Defend- 
ants. —  In  an  action  to  restrain  several 
defendants  from  diverting  the  waters 
of  a  stream,  and  to  recover  damages 
for  past  diversion,  an  issue  raised  by 
the  answer  as  to  the  misjoinder  of  de- 
fendants becomes  immaterial,  when  a 
nonsuit  is  granted  as  to  the  defend- 
ants alleged  to  be  improperly  joined. 
Heinlen  v.  Heilbron,  71  Cal.  557. 

3.  Moody  V.  Newmark.  (Cal.  1897)  50 
Pac.  Rep.  758;  Atchison,  etc.,  R.  Co. 
V.  Denver,  2  Colo.  App.  436. 

4.  Walker  v.  Hall,  66  Miss.  390; 
Staufler  v.  Garrison,  61  Miss.  67. 

"  Section  1511  of  the  code  provides 
that  no  objection  for  nonjoinder  shall 
be  made  at  the  trial,  except  in  the 
manner  therein  specified,  and  that, 
upon  such  objection  being  so  made, 
the  court  or  judge  shall  allow  the  dec- 
laration or  writ  to  be  amended  by 
joining  the  party  omitted,  etc.  Not 
having  objected  to  the  nonjoinder  in 
the  manner  required  by  the  code,  ap- 
pellant cannot  complain  on  that  ac- 
count."    Walker  v.  Hall,  66  Miss.  390. 

5.  Brown  v.  Fitch,  33  N.  J.  L.  418; 
Smith  V.  Miller,  49  N.  J.  L.  521;  King 
V.  Holbrook,  58  N.  J.  L.  369;  Lehmaa 
V.  Hauk,  42  N.  J.  L.  206;  Marts  v. 
Cumberland  Mut.  F.  Ins.  Co.,  44  N.  J. 
L.  478;  Fleming  v.  Freese,  26  N.  J.  L. 
265. 

Purpose  of  Provision.  —  "At  common 
law  the  misjoinder  of  defendants  in  an 
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alleged  to  have  been  omitted  or  improperly  joined,  thus  giving 
the  plaintiff  a  better  writ  in  accordance  with  the  familiar  rule  as 
to  pleas  in  abatement  at  common  law.* 

d.  Amendment.  —  As  to  curing  objections  for  defects  of  parties 
by  amendment,  see  article  Amendments,  vol.  i,  p.  458. 

e.  Bringing  In  New  Parties  —  in  General.  —  The  codes  of  the 
various  states  contain  provisions  as  to  the  bringing  in  of  new 
parties,  which  are  to  the  general  effect  that  the  court  may 
determine  the  controversy,  as  between  the  parties  before  it,  where 
it  can  do  so  without  prejudice  to  the  rights  of  others,  or  by 
saving  their  rights;  but  where  a  complete  determination  of  the 
controversy  cannot  be  had  without  the  presence  of  other  parties, 
the  court  must  direct  them  to  be  brought  in.* 


action  ex  contractu,  when  the  point 
was  made  and  developed  at  the  trial, 
resulted  in  a  nonsuit;  and  the  statutory 
provision  in  question  is  remedial  of 
that  inequitable  result.  When  this 
act,  therefore,  says  that  no  advantage 
shall  be  taken,  at  the  trial,  of  the  mis- 
joinder, the  meaning  is  that  the  com- 
mon-law advantage  of  nonsuiting  the 
plaintiff  shall  not  be  taken."  Patter- 
son V.  Loughridge,  42  N.  J.  L.  21. 

EflFect  of  Want  of  Such  Notice.  —  Al- 
though notice  of  an  objection  on  the 
ground  of  a  misjoinder  of  defendants 
is  required  by  statute  to  be  given,  yet 
in  the  absence  of  such  notice  the  plain- 
tiff is  not  entitled  to  a  verdict  against 
all  defendants,  unless  such  verdict  is 
warranted  by  the  evidence.  He  may, 
however,  have  a  verdict  against  such 
as  are  proved  to  be  liable.  Patterson 
V.  Loughridge,  42  N.  J.  L.  21. 

Defendant  May  Show  that  Contract  Was 
Joint.  —  Where  an  action  is  brought  in 
the  name  of  one  of  several  joint  con- 
tractors, and  no  notice  of  the  nonjoin- 
der of  others  as  plaintiffs  is  given, 
nnder  section  q  of  the  New  Jersey 
Practice  Act  of  1855.  the  defendant 
cannot,  at  the  trial,  question  the  right 
of  the  plaintiff  to  sue  alone;  but  he 
may  insist  that  the  contract  was  joint, 
and  make  any  defense  under  it  that  he 
could  have  made  if  all  the  contractors 
bad  been  joined  as  plaintiffs.  The  de- 
sign of  this  section  was  to  abolish  all 
formal  objections,  and  not  to  deprive 
defendants  of  their  substantial  rights. 
Brown  v.  Fitch,  33  N.  J.  L.  418;  Smith 
V.  Miller,  49  N.  J.  L.  521;  King  v.  Hol- 
brook,  58  N.  J.  L.  369. 

1.  Brown  v.  Fitch.  33  N.  J.  L.  418. 

2.  See  in  general  the  codes  and  stat- 
utes of  the  various  states. 


California.  —  O'Connor  v.  Irvine,  74. 
Cal.  435;  People's  Ditch  Co.  v.  "jb 
Land,  etc.,  Co.,  (Cal.  i8g6)  44  Pac.  Rep. 
176;  Lange  v.  Braynard,  104  Cal.  156; 
Robinson  v.  Gleason,  53  Cal.  38;  Har- 
rison V.  McCormick,  69  Cal.  616. 

Colorado,  —  Cooper  v.  German  Nat. 
Bank,  9  Colo.  App.  169;  Knowles  v. 
Leggett,  7  Colo.  App.  265. 

Idaho.  —  Halley  First  Nat.  Bank  v. 
Bews,  2  Idaho  1175. 

Indiana.  —  Heaton  v.  Lynch,  11  Ind. 
App.  408;  Carr  v.  Collins,  27  Ind.  306; 
Frear  v.  Bryan,  12  Ind.  343;  Fischer 
V.  Holmes,  123  Ind.  525. 

Missouri.  —  O'Fallon  v.  Clopton,  89 
Mo.  284;  Butler  v.  Lawson,  72  Mo.  229; 
Hay  den  v.  Marmaduke,  19  Mo.  403; 
Fulkerson  v.  Davenport,  70  Mo.  541. 

New  York.  —  Kinnan  v.  Forty-Sec- 
ond St.  R.  Co.,  I  Misc.  Rep.  (N.  Y. 
Super.  Ct.)457;  Heffern  v.  Hunt,  8  N. 
Y.  App.  Div.  585;  Davies  v.  Fish,  ig 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  24; 
Tilden  v.  Dows,  2  Dem.  (N.  Y.)  489; 
Muller  V.  Wahler,  i  N.  Y^^  App.  Div. 
245;  Smith  V.  Central  Trust  Co.,  7  N. 
Y.  App.  Div.  27S;  Uhlfelder  v.  Tarn- 
sen,  17  Misc.  Rep.  (N.  Y.  City  Ct.)  296; 
Griswold  v.  Caldwell,  14  Misc.  Rep. 
(N.  Y.  C.  PI.)  299;  Newman  v.  Marvin, 
12  Hun  (N.  Y.)  236;  Garner  v.  Wiight, 
24  How.  Pr.  (N.  Y.  Supreme  Ct.)  144; 
■  Bump  V.  Gilchrist.  52  Hun  (N.  Y.)  6; 
Thompson  v.  New  York  El.  R.  Co.,  16 
N.  Y.  App.  Div.  449:  King  Co.  v.  Seed, 
6  N.  Y.  Misc.  Rep.  (Brooklyn  City  Ct.) 
4;  Continental  Trust  Co.  v.  Nobel,  10 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  325; 
Sheldon  v.  Wood,  2  Bosw.  (N.  Y.)  267; 
Christman  v.  Thatcher,  48  Hun  (N.  Y.) 
446;  Hilton  Bridge  Constr.  Co.  v.  New 
York  Cent.,  etc.,  R.  Co.,  84  Hun  (N. 
Y.)  225. 
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Provision  Mandatory.  —  This  provision  of  the  code  is  not  merely 
directory  or  permissive,  but  is  mandatory,*  and  the  court  will 
not  be  relieved  from  this  duty  by  the  waiver  of  the  defect  by  the 


North  Carolina.  —  Johnston  v.  Nev- 
ille, 68  N.  Car.  177;  Batchelor  v. 
Macon,  67  N.  Car.  181;  Lee  v.  Eure, 
Q2  N.  Car.  283. 

South  Carolina.  —  Young  v.  Garling- 
ton,  31  S.  Car.  290. 

t/tah.  — Garland  v.  McMartin,  8  Utah 
150;  Chalmers  v.  Trent,  11  Utah  88. 

IVashington.  —  Harrington  v.  Miller, 
4  Wash.  808;  Carroll  v.  Fethers,  82 
Wis.  67. 

Applies  Only  to  What  Were  Formerly 
Equitable  Actions.  —  In  Chapman  v. 
.Forbes,  123  N.  Y.  538,  the  court  said, 
as  to  the  effect  of  the  absence  of  neces- 
sary parties  in  a  suit  at  common  law: 
'*  In  a  suit  in  equity  the  rule  was 
different,  and  in  that  court  all  persons 
who  were  interested  in  the  question 
involved  in  the  litigation  and  upon 
whose  interest  the  decree  might  have 
any  effect  were  proper  or  necessary 
parties,  according  to  circumstances. 
Small  V.  Attwood,  Younge  458;  Pome- 
roy's  Rem.  and  Rem.  Rights,  §  488  et 
seq.,  and  cases  cited  in  notes.  In  this 
condition  of  the  practice  in  the  two 
courts  of  law  and  equity  the  Code  of 
Procedure  was  adopted,  and  the  male- 
rial  part  of  section  122  thereof  reads  as 
follows:  '  The  court  may  determine 
any  controversy  between  the  parties 
before  it,  when  it  can  be  done  without 
prejudice  to  the  rights  of  others  or  by 
saving  their  rights;  but  when  a  com- 
plete determination  of  the  controversy 
cannot  be  had  without  the  presence  of 
other  parties  the  court  must  cause 
them  to  be  brought  in."  The  decisions 
of  our  courts  have  been  quite  uniform 
that  the  section  above  quoted  referred 
to  parties  in  what,  under  the  old  prac- 
tice, would  have  been  suits  in  equity, 
and  that  it  was  never  intended  to  make 
it  incumbent  upon  a  plaintiff  in  an  ac- 
tion at  law  to  sue  any  other  than  the 
parties  he  should  choose.  Sawyer  v.  ' 
Chambers.  11  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  no;  M'Mahon  v.  Allen,  12  How. 
Pr.  (N.  Y.  C.  PI.)  39;  Webster  v.  Bond. 
9  Hun  (N.  Y.)  437.  These  cases  were 
decided  under  the  old  code,  but  section 
452  of  the  new  code  uses  substantially 
the  same  language."  See  also  Heffern 
V.  Hunt,  8  N.  Y.  App.  Div.  585;  Gar- 
rick  V.  Menut,  (City  Ct.)  17  N.  Y.  Supp. 
455- 


Applies  Only  to  Persons  Necessary  Par- 
ties from  Beginning.  —  In  Griswold  v. 
Caldwell,  25  Civ.  Pro.  Rep.  (N.  Y.  C. 
PI.)  122,  the  court,  in  holding  that  the 
facts  in  the  case  did  not  bring  it  within 
the  purview  of  Code  Civ.  Pro.  N.  Y., 
§g  452,  453,  said:  "  Those  sections 
provide  for  the  bringing  in  of  a  new 
party  by  amendment  or  supplemental 
summons  and  complaint  whenever  it 
appears  that  a  complete  determination 
of  the  controversy  cannot  be  had  with- 
out his  presence,  or  the  proposed  new 
party  has  an  interest  in  the  subject  of 
the  action,  or  in  real  property  the  title 
to  which  may  be  in  any  manner 
affected  by  the  judgment;  but  they 
comprehend  only  such  cases  wherein  it 
appears  that  the  interest  of  the  pro- 
posed new  party  in  the  controversy  or 
the  subject  of  the  action,  or  the  real 
properly  the  title  to  which  may  be 
affected  by  the  judgment,  was  held  by 
him  at  the  inception  of  the  action,  and 
was  not  then  exclusively  represented 
by  one  who  was  made  a  party.  In 
other  words,  those  sections  have  refer- 
ence to  persons  who  were  necessary 
or  proper  parties  from  the  beginning 
of  the  action.  Osterhoudt  z:  Ulster 
County,  98  N.  Y.  239." 

Provision  Inapplicable  to  Snrrogates' 
Courts.  —  The  provisions  of  Code  Civ. 
Pro.  N.  Y.,  §  452,  regulating  the  intro- 
duction of  new  parties  to  a  pending 
suit,  and  of  section  756,  regulating 
proceedings  upon  the  transfer  of  the 
interest  of  a  party  thereto,  are  inappli- 
cable to  surrogates'  courts.  Tilden  v. 
Dows,  2  Dem.  (N.  Y.)  489. 

Bringing  In  New  Parties  by  Cross-com- 
plaint. —  Where  it  appears,  either  from 
the  pleadings  or  proof,  that  a  complete 
determination  of  the  rights  of  all  the 
parties  cannot  be  made  without  mak- 
ing other  persons  parties,  it  is  the  duty 
of  the  court  to  order  such  persons 
brought  in,  and  it  should  permit  the 
defendant  to  file  a  cross-complaint  for 
that  purpose.  Hailey  First  Nat.  Bank 
V.  Bews,  2  Idaho  1175.  See  also 
Chalmers  v.  Trent,  11  Utah  88. 

1.  Robinson  v.  Kind,  23  Nev.  330; 
Uhlfelder  v.  Tamsen,  15  N.  Y.  App. 
Div.  436;  Elias  v.  Schweyer,  13  N.  Y. 
App.  Div.  336;  Osterhoudt  v.  Ulster 
County,  98  N.  Y.  239. 
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defendant  where  the  rights  of  the  omitted  party  will  be  prejudiced 
by  determining  the  cause  in  his  absence.* 

Manner  of  Objection  to  Court's  Order.  —  Where  a  person  is  made  a 
party  plaintiff  by  order  of  the  court  granted  pursuant  to  the 
provisions  under  consideration,  the  objection  that  such  person  is 


1.  Elias  V.  Schweyer,  13  N.  Y.  App. 
Div.  336;  Continental  Trust  Co.  v. 
Nobel,  10  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  325;  Robinson  v.  Kind,  23  Nev. 
330. 

Court  May  Bring  In  Parties.  —  The 
omission  of  a  defendant  to  set  up  a 
defect  of  parlies  in  the  way  directed 
by  the  code  does  not  affect  the  power 
of  the  court,  under  a  code  provision,  to 
direct  other  parties  to  be  brought  in, 
if  it  finds  that  it  cannot  completely 
determine  the  case  in  their  absence. 
Grain  v.  Aldrich.  38  Cal.  514,  99  Am. 
Dec.  423. 

In  Gibson  v.  Higdon,  15  B.  Mon, 
(Ky.)  205,  the  court,  by  Crenshaw,  J., 
in  speaking  of  the  general  code  provi- 
sion as  to  the  joinder  of  defendants, 
said:  "  We  do  not  suppose  that  this 
provision  was  intended  to  leave  it  alto- 
gether to  the  discretion  of  the  plaintiff 
whether  such  person  as  is  mentioned 
in  said  section  should  be  made  a  de- 
fendant or  not,  but  that  by  it  authority 
was  conferred  upon  the  courts  to  cause 
such  person  to  be  made  a  defendant." 

Distinction  Between  Necessary  and 
Proper  Parties  —  Effect  of  Waiver  by  Fail- 
ore  to  Object.  —  In  Osterhoudt  v.  Ulster 
County,  98  N.  Y.  239,  it  was  held  that 
under  the  provisions  of  Code  Civ.  Pro. 
N.  Y.,  §§  452,  499,  although  the  de- 
fendants in  an  action,  by  omitting  to 
raise  an  objection  of  defect  of  par- 
ties by  demurrer  or  answer,  must  be 
deemed  to  have  waived  it,  yet  where 
the  granting  of  relief  against  the  de- 
fendant will  prejudice  rights  of  others 
who  are  not  parties  to  the  action,  and 
their  rights  cannot  be  saved  by  the 
judgment,  and  the  controversy  can- 
not be  completely  determined  without 
their  presence,  the  court  must  direct 
them  to  be  made  parties  before  pro- 
ceeding to  judgment,  and  a  failure  so 
to  do  is  fatal  to  the  judgment.  In  this 
case  the  court  said:  "  The  only  de- 
fendants are  the  board  of  supervisors 
and  the  town  auditors.  The  question 
of  defect  of  parties  was  not  raised  by 
demurrer  or  answer.  The  point,  how- 
ever, was  taken  at  the  commencement 
of  the  irial,  and  was  overruled.  The 
defendants,  by    omitting  to  take   the 


objection  by  demurrer  or  answer,  are 
'  deemed  to  have  waived  it  '  (Code  Civ. 
Pro.,  §  499).  But  the  rule  which  pre- 
vailed in  courts  of  equity,  that  the 
court  would  not  proceed  to  a  decree 
until  all  necessary  parties  were  before 
the  court,  has  been  preserved  by  the 
code.  Section  452  provides:  '  The 
court  may  determine  the  controversy, 
as  between  the  parties  before  it,  where 
it  can  do  so  without  prejudice  to  the 
rights  of  others  or  by  saving  their 
rights;  but  where  a  complete  determi- 
nation of  the  controversy  cannot  be 
had  without  the  presence  of  other  par- 
ties, the  court  must  direct  them  to  be 
brought  in.'  Construing  sections  452 
and  499  together,  their  meaning  is  that 
a  defendant,  by  omitting  to  take  the 
objection  that  there  is  a  defect  of  par- 
ties by  demurrer  or  answer,  waives  on 
his  part  any  objection  tb  the  granting 
of  relief  on  that  ground,  but  when  the 
granting  of  relief  against  him  would 
prejudice  the  rights  of  others  and  their 
rights  cannot  be  saved  by  the  judg- 
ment, and  the  controversy  cannot  be 
completely  determined  without  their 
presence,  the  court  must  direct  them 
to  be  made  parties  before  proceeding 
to  judgment.  *  *  *  The  distinc 
tion  is  between  those  who  are  neces- 
sary parties  and  those  who  are  proper 
parlies  merely.  When  persons  who 
are  necessary  parties  are  not  joined, 
the  court  will  not  proceed  until  they 
are  brought  in.  It  will  not  render  a 
fruitless  judgment,  nor  will  it  under- 
take to  decide  a  single  right  in  the  ab- 
sence of  persons  who  are  entitled  to  be 
heard  in  respect  to  it,  and  who  may  be 
prejudiced  by  the  decision.  It  was  the 
practice  in  chancery  to  permit  the  ob- 
jection for  defect  of  parties  to  be  taken 
by  demurrer  or  answer,  or  at  the  hear- 
ing. *  *  *  Under  the  code,  the 
court  is  bound  to  take  the  objection 
when  a  proper  case  is  presented." 

Inquiry  Must  Be  as  to  Effect  on  Bights 
of  Omitted  Party.  —  On  appeal  it  was 
assigned  for  error  that  A  was  a  nec- 
essary party  plaintiff,  and  it  was 
argued  that  notwithstanding  the  waiver 
through  failure  to  allege  the  nonjoin- 
der in  the  court  below   it  was  the  duty 
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not  a  proper  party  cannot  be  taken  by  demurrer,  but  a  review  of 
the  order,  if  desired,  should  be  procured  by  appeal.* 

5.  Intervention.  —  As  to  the  manner  in  which,  under  the  code, 
one  desiring  to  intervene  as  a  party  may  do  so,  see  the  article 
Intervention,  vol.  ii,  p.  494. 

6.  Interpleader.  —  As  to  the  provisions  of  the  code  regarding 
interpleader,  see  the  article  INTERPLEADER,  vol.  11,  p.  444. 

7.  Substitution.  —  As  to  the  practice  in  the  matter  of  the  sub- 
stitution of  parties,  see  article  SUBSTITUTION  OF  PARTIES. 


of  the  trial  court  to  have  brought  in  A 
under  the  code  provision  requiring 
such  action  when  the  matter  could 
not  be  completely  determined  without 
the  presence  of  other  parties.  It  was 
held  that  this  last  provision  of  the  code 
required  an  inquiry  whether  the  rights 
of  the  absent  party  would  be  prejudiced, 
and  not  whether  the  rights  of  the  party 
before  the  court,  who  had  waived  the 
objection,  would  be  prejudiced,  and 
therefore  if  A  was  not  prejudiced 
the  court  could  not  reverse  though  the 
rights  of  the  appellant  were  preju- 
diced. Sheldon  v.  Wood,  2  Bosw.  (N. 
Y.)  267.  See  also  Thompson  v.  New 
York  El.  R.  Co.,  16  N.  Y.  App.  Div.  449. 
1.  Sims  V.  Bonner,  21  Civ.  Pro.  Rep. 
(N.  Y.  Super.  Ct.)  379.  In  this  case 
the  court  said:  "  The  next  ground  of 
demurrer  is  that  there  is  a  misjoinder 


of  parties  plaintiff,  in  that  Ellen  T, 
Sims  is  made  a  party  plaintiff.  The 
complaint  shows  that  she  was  made  a 
party  by  force  of  an  order  of  the  court. 
This  order  appears  in  the  appeal  book, 
has  not  been  appealed  from,  and  re- 
mains in  full  force  and  effect,  and  con- 
cludes the  parties  to  the  extent  that 
she  was  rightfully  brought  in  under 
section  452  of  the  code.  It  was  cer- 
tainly not  intended  that  where  a  party 
was  joined  under  this  section,  and 
no  appeal  taken  from  the  order,  the 
propriety  of  the  order  could  be  re- 
viewed on  demurrer  assigning  the  mis- 
joinder of  the  party  added.  The  law 
has  wisely  afforded  another  mode  of 
reviewing  the  action  of  the  court,  and 
if  that  mode  is  not  employed,  the  right 
to  test  by  demurrer  the  propriety  of 
joining  the  party  is  lost." 
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(^)  Heirs  and  Devisees,   793. 
(^)  Z//"<?  Tenants  and  Remaindermen,  793, 
(</)  Cestuis  Que  Trustent,  793. 
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(/)  Husband  and  Wife,  794. 
(^)  Infants  and  Lunatics,  795. 
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CROSS-REFERENCES. 

For  matters  of  Substantive  Law  and  Evidence,  see  the  title- 
PARTITION,  Am.  and  Eng.  Encyc.  of  Law. 

As  to  ^M<fr  <?«^  kindred  matters  of  Pleading  and  Practice,  see  the 
General  Index  to  this  work, 

I.  Definition.  —  Partition  is  a  proceeding  by  which  the  undi- 
vided shares  of  parties  interested  in  property  are  assigned  and 
distributed  according  to  law.* 

1.  Robinson  v.  Fair,  128  U.  S.  84,  in  simply  declaratory  as  to  the  persons 

which  case  the  court  said,  per  Harlan,  upon  whom   the  law  casts  the  succes- 

J.:  "  We  lay  aside,  as  not  open  to  dis-  sion,  and  the  extent  of  their  respective 

pute,   the   proposition   that  there  is  a  interests;    while   partition   in  most,  if 

diflference  between  distribution  and  par-  not  in  all,  of  its  aspects,  is  an  adversary 

tition.     And  we  are  satisfied  that  that  proceeding,  in  which  a  remedial  right. 

difference  was  in  the  mind  of  the  legis-  to  the  transfer  of  property  is  asserted^ 

lature  when  it  passed  the  original  Pro-  and  resulting  in  a  decree  which,  either 

bate  Act,  as  well  as  when  the  Code  of  ex  propria  vigore  or  as  executed,  acccofr- 

Civil  Procedure  was  adopted.     As  cor-  plishes  such  transfer." 
rectly  observed  by  counsel,  distribution        An  Action  for  the  Construction  of  a  WiU 

neither  gives  a  new  title  to  property,  by   which    testamentary   trustees  seek: 

nor   transfers   a   distinct   right    in  the  the  aid  of  the  court  in   perfecting  ce»- 

estate  of  the  deceased  owner,  but  is  tain   trust  shares  which    they  are  ds> 
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Classified  as  to  Source,  there  are  two  general  systems  of  judicial 
partition  *  under  the  English  law;  one  originating  at  common  law 
and  the  other  in  chancery.  The  former,  by  which  the  property 
was  actually  divided,*  will  be  treated  first  in  the  following  pages. 
The  latter,  with  statutory  additions  and  modifications,  is  now  the 
prevailing  system,  and  differs  from  the  former  in  providing  for  a 
sale  of  property  not  susceptible  of  division.  It  constitutes  the 
largest  and  most  important  subdivision  of  this  article. 

II.  Common-law  Partition  —  1.  In  General.  —  The  common-iaw 
Writ  of  Partition  has  but  little  significance  under  the  modern  prac- 
tice, inasmuch  as  partition  is  now  largely  controlled  by  statutes 
and  is  either  in  equity  or  controlled  by  equity  principles. 

2.  Parties.  —  Partition  originally  imported  a  division  only 
among  coparceners  of  real  estate  which  had  descended  to  them,* 
but  this  was  soon  extended  by  custom  and  early  statutes  to 
include  joint  tenants  and  tenants  in  common."*  Only  tenants 
in  possession  or  seized  of  the  land  were  entitled  to  partition  at 
common  law.* 

Abatement.  —  Nonjoinder  of  a  defendant  was  merely  matter  of 
abatement  and  could  not  be  pleaded  in  bar.*  The  death  of  a 
defendant  before  the  interlocutory  judgment  was  rendered  abated 
the  writ,''  and  the  same  was  true  in  the  event  of  the  death  of  the 
plaintiff,  but  very  early  this  rule  was  changed  by  statute  providing 
for  a  method  of  revivor,**  and  at  common  law,  if  the  writ  abated 
for  any  cause,  the  court  might  grant  another.* 

3.  Original  Writ —  Contents  of  Writ.  —  The  action  was  commenced 
by  original  writ,  which  alleged  the  holding  together  and  undi- 
vided of  the  property  described,  and  facts  as  to  the  common 
source  of  title  and  the  proportionate  interest  of  the  plaintiff.** 

rected  by  the  terms  of  the  will  to  divide  13  N.  J.  L.  271;  Van  Arsdale  v.  Drake, 

is    not   a  partition   action.       Corse    v.  2  Barb.  (N.  Y.)  599;  Parks  v.  Silcr,  76 

Chapman,  153  N.  Y.  466.  N.  Car.   191;  Coleman  v.  Coleman,  19 

An  Action  by  Infant  Heirs  to  Annul  Pa.  St.  100. 

Probate  Proceedings  under  which    their  Partition  Between  Husband  and  Wife. — 

land  was  sold,  and  to  clear  title  and  re-  In  Miller  v.  Miller,  9  Abb.  Pr.  N.  S.  (N. 

cover  rents  and  profits,  is  not  an  action  Y.  Supreme  Ct.)  444,  it  was  held  that 

for  partition.    Kruczinski  z'.  Neuendorf,  partition  may  not  be  had  between  hus- 

99  Wis.  264.  band  and  wife  under  a  deed  which  does 

1.  Voluntary  or    Nonjudicial  Partition  not  indicate   that  they  are   to   hold  as 
falls  without   the  scope  of  this   work,  joint  tenants  or  tenants  in  common. 
See  Am.  and  Eng.  Encyc.  of  Law  (2d  5.  Adam  v.  Ames  Iron  Co.,  24  Conn, 
.ed.),  title  Partition.  231;   Barnard  v.    Pope,    14   Mass.   434; 

2.  Roberts  v.  Coleman,  37  W.  Va.  143.  Canfield  v.  Ford,  28  Barb.  (N.  Y.)  336: 

3.  Adam  v.  Ames  Iron  Co.,  24  Conn.  Thomas  v.  Garvan,  4  Dev.  L.  (N.  Car.) 
231;   Hunt  V.    Hazelton,  5  N.   H.  216;  223. 

Stevens   v.    Enders,    13   N.   J.   L.  271;  6.  Hoxsie  z/.  Ellis,  4  R.   I.  123. 

Coleman  v.  Coleman,    19   Pa.   St.   100;  7.  Mitchell  v.  Starbuck,  10  Mass,  6; 

Brooks   V.    Hubble,  (Va.    1897)  27  S.  E.  M'Kee  v.  Straub,  2  Binn.  (Pa.)  i. 

Rep.  585.  8.  Qwinal    v.    Holmes,    37    Me.    97; 

4.  Pont  V.  Pont,  T.  Raym.249;  Moor  Frohock  v.  Gustine,  8  Watts  (Pa.)  121. 
•».  Onslow,  Cro.  Eliz.   759  [citing  Stat.  9.  Beedle  v.  Gierke,  Cro.  Jac.  218. 
31  Hen.  VIII.,  c.  i];  Wright  v.  Marsh.  10.  Champion    v.    Spencer,    i    Root 
3  Greene  (Iowa)  94;  Stevens  z/.  Enders,  (Conn.)  147;    Cook  v.   Allen,  2  Mass. 
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In  What  Districts  Issuable.  —  The  writ  could  only  issue  in  those  dis- 
tricts where  the  land  was  situate,  and  in  the  case  of  several 
districts  it  was  necessary  to  issue  several  writs.  * 

4.  Process  —  What  Process  Includes.  —  The  process  in  partition  at 
common  law  includes  summons,  attachment,  and  distress.* 

5.  Pleadings  —  Declaration  and  Pleas.  —  In  the  event  that  the 
defendant  appealed  in  response  to  process,  the  plaintiff  filed  a 
declaration,*  to  which  the  defendant  might  plead  the  general 
issue,  non  tenet  insimiil,  which  was  the  only  plea  permitted,* 
except  that  under  an  early  statute  the  plea  of  ancient  demesne  was 
sanctioned.* 

6.  Judgment.  —  After  issues  tried  or  confession  entered,  judg- 
ment is  given,  and  if  for  partition,  a  writ  is  then  issued  to  the 
sheriff,  having  the  effect  of  an  execution,  which  writ  commands  the 
sheriff,  together  with  twelve  men  of  the  vicinage,  to  go  in  person^ 
to  the  lands  to  be  divided,  and  there  in  the  presence  of  the  parties- 
(if  they  appear  on  summons  to  be  made)  by  the  oaths  of  those 
twelve  men,  to  make  an  equal  and  fair  partition,  and  allot  to  each 
party  his  full  and  just  share,  and  then  return  the  requisition  of 


462;  Taylor  v.  Saver,  Cro.  Eliz.  743; 
Moor  V.  Onslow,  Cro.  Eliz.  759. 

1.  Brown  v.  M'Mullen,  i  Nott  &  M. 
(S.  Car.)  252. 

2.  Mill  V.  Glemham,  Hrownl.  158. 
Form  of  Common-law  Summons.  —  In 

Ewing  V.  Houston,  4  Dall.  (Fa.)  69,  a 
form  of  summons  at  common  law 
is  given  and  its  defects  are  pointed 
out. 

3.  Hoxsie  v.  Ellis,  4  R.  I.  123. 
Declaration  Must  Demand  Partition.  — 

In  Havvley  v.  Castle,  Kirby  (Conn.) 
218,  the  declaration  was  held  insuffi- 
cient, inasmuch  as  it  contained  no  de- 
mand for  partition,  which  defect  was 
not  cured  by  a  verdict. 

Form  of  Declaration.  —  In  Burrell  v. 
Dodd,  3  B.  &  P.  378,  the  form  of 
the  declaration  is  given  as  follows: 
"  Northumberland,  to  wit,  Thomas 
Dodd  was  summoned  to  answer  Cuth- 
bert  Burrell  in  a  plea  wherefore,  where- 
as the  said  Cuthbert  and  Thomas  hold 
together  an  undivided  70 acres  of  land, 
70  acres  of  meadow,  and  70  acres  of 
pasture  and  common  of  pasture,  with 
the  appurtenances,  in  the  parish  of 
Simonburn  in  the  said  county  of  North- 
umberland, of  which  the  said  Thomas 
denieth  partition  to  be  made  between 
them,  according  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided, 
and  unjustly  permitteth  not  the  same 
to  be  done,  and  contrary  to  the  form  of 
the  statute;  and   whereupon  the  said 


Cuthbert  by  C.  S.  his  attorney  says 
that  whereas  the  said  Cuthbert  and  the 
said  Thomas  hold  together  and  un- 
divided the  tenements  aforesaid  with 
the  appurtenances  whereof  it  belongs 
to  the  said  Cuthbert  and  his  heirs  tO' 
have  one  moiety  of  the  tenements 
aforesaid  with  the  appurtenances,  to 
hold  to  him  and  his  heiis  in  severalty; 
so  that  the  said  Cuthbert  of  his  moiety 
belonging  to  him  of  the  tenements- 
aforesaid,  with  the  appurtenances,  and 
the  said  Thomas  of  his  moiety  belong- 
ing to  him  of  the  tenements  aforesaid 
with  the  appurtenances,  may  severally 
apportion  themselves,  he  the  said 
Thomas  denieth  partition  thereof  to  be 
made  between  them,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  and  unjustly  permitteth 
not  the  same  to  be  done,  and  con- 
trary to  the  form  of  the  said  statute; 
whereupon  he  the  said  Cuthbert  says 
that  he  is  injured  and  hath  damage  of 
100/.,  and  therefore  he  brings  his  suit," 
etc. 

4.  Baldwin  v.  Breed,  16  Conn.  60; 
Morrill  v,  Foster,  25  N.  H.  333;  Purvis 
V.  Wilson,  5  Jones  L.  (N.  Car.)  22; 
Bethel  v.  Lloyd,  i  Dall.  (Pa.)  2; 
M'Kee  v.  Straub,  2  Binn.  (Pa.)  i;  Bates 
V.  M'Crory,  3  Yeates  (Pa.)  192;  Burrell 
V.  Dodd,  3  B.  &  P.  378. 

5.  Stat.  31  Hen.  VIII.,  c.  i;  Pont  », 
Pont,  T.  Raym.  249;  Burrell  v.  Dodd, 
3  B.  &  P.  378. 
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the  partition,  annexed  to  the  writ,  under  the  seals  of  the  sheriff 
and  the  jurors,  whose  names  are  Hkewise  to  be  returned.* 

Final  Judgment  on  Keturn  of  Writ.  —  It  seems  that  while  a  return  was 
directed  in  the  writ,  a  partition  might  stand  without  it,  and  that 
amendment  of  both  the  writ  and  return  was  permitted.*  Upon 
the  return  of  the  writ,  final  judgment  was  entered,  from  which 
error  might  be  prosecuted,  which  could  not  be  done  from  the 
award  of  partition  in  the  first  instance,  as  such  judgment  was 
.merely  interlocutory.' 

Partition  in  Kind.  —  Judgment  at  Common  law  could  only  be  for 
-partition  in  kind,  no  matter  how  inconvenient,  as  the  process  of 
division  by  sale  was  unknown  to  the  practice.* 

m.  Equitable  and  Statutoey  Paktition  —  1.  Jurisdiction  — 

41.  Origin  and  Nature.  —  The  concurrent  Jurisdiction  of  Equity  in  par- 
tition actions  was  undoubtedly  assumed  at  an  early  date  because 
of  the  impotency  of  law  courts  to  deal  with  the  numerous  ques- 
tions involved  in  partition  proceedings.' 

Proceedings  at  Law  and  in  Equity  Contrasted.  —  The  jurisdiction  of  a 
•court  of  equity  includes  the  power  not  only  to  determine  the 
multiplied  questions  arising  in  the  settlement  of  estates,  but  to 


1.  Ewing  V.  Houston,  4  Dall.  (Pa.) 
I  68,  wherein  a  form  of  the  writ  is  given. 

2.  Ewing  V.  Houston,  4  Dall  (Pa.) 
'68. 

3.  Barkley  v.  Warwick,  Cro.  Eliz. 
>635;  Mitchell  v.  Starbuck,  10  Mass.  6. 

4.  Roberts  v.  Coleman,   37   W.    Va. 

143-  ^ 

6.  Suggestions  as  to  Power. — In  M  undy 
■V.  Mundy,  2  Ves.  Jr.  122,  the  lord 
chancellor  disclaimed  statutory  author- 
ity for  certain  proceedings  as  to  joint 
lenants. 

In  Baxter  v.  Knowles,  i  Ves.  495, 
■^the  lord  chancellor  assumed  jurisdic- 
tion of  a  bill  for  the  partition  of  tithes. 
In  Agar  v.  Fairfax,  17  Ves.  Jr.  533, 
it  was  held  that  the  jurisdiction  of 
«quity  is  drawn,  not  upon  any  authority 
of  Parliament,  but  from  the  difficulty 
.•attending  partition  at  law. 

In  United  States  Courts.  —  In  Klever 
-V.  Seawall,  65  Fed.  Rep.  393,  the  court 
•said:  "  Partition  was  cognizable  either 
.at  law  or  in  equity  before  the  adoption 
of  the  constitution.  It  is  and  has  been 
rior  centuries  a  well-recognized  branch 
rof  equity  jurisprudence.  When,  there- 
ifore,  a  statutory  proceeding  for  parii- 
•;tion  cannot  be  heard  in  a  United  States 
•«court  on  the  law  side,  without  afford- 
-ang  a  jury  trial,  and  thereby  doing  vio- 
lence to  the  forms  of  procedure 
provided  in  the  state  statute,  it  seems 
to  us  to  be  the  duty  of  the  court  to  de- 
<«cline   to   take   jurisdiction   of   it   as   a 


court  of  law,  and  to  direct  that  it  be 
brought  in  equity,  where  no  jury  need 
be  had,  and  where  every  remedy  pro- 
vided by  the  ^atute  may  be  amply  ad- 
ministered. We  are  fully  supported  in 
this  conclusion  by  the  decision  of  the 
Supreme  Court  of  the  United  States  in 
Hamilton  Bank  v.  Dudley,  2  Pet.  (U. 
S.)492." 

Acknowledged  and  Independent  Head  of 
Equity  Jurisdiction.  —  In  Donnor  v. 
Quartermas,  90  Ala.  164,  the  court 
said:  "  The  jurisdiction  to  partition 
such  lands  among  co-owners  is  an  ac- 
knowledged and  independent  head  of 
equity  jurisdiction,  long  exercised  both 
in  this  country  and  in  England.  And 
it  is  .well  settled  that  this  jurisdiction, 
of  which  the  statute  is  merely  declara- 
tory, will  be  exercised  by  a  court  of 
equity  on  its  own  established  princi- 
ples, and  with  the  use  of  its  own  better 
adapted  and  more  flexible  modes  of 
procedure,  unembarrassed  by  the  Pro- 
crustean rules  which  cramp  the  statu- 
tory jurisdiction  of  courts  of  law."  .  See 
also  Marshall  v.  Marshall,  86  Ala.  386; 
Lyon  7/.  Powell,  78  Ala.  351;  Wilkinson 
r.  Stuart,  74  Ala.  ig8;  Mayer  v.  Hover, 
81  Ga.  308;  Greer  t/.  Henderson,  37  Ga. 
i;  Rutherford  v.  Jones,  14  Ga.  521,  60 
Am.  Dec.  655;  Paddock  v.  Shields,  57 
Miss.  340;  Bailey  v.  Sisson,  i  R.  I. 
233;  Castleman  v.  Veitch,  3  Rand. 
(Va.)  598;  Wiseley  v.  Findlay,  3  Rand. 
(Va.)  361. 
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render  decrees  radically  different  from  the  judgments  of  a  court 
of  law.* 

statutory  Provisions.  —  Some  variance  exists  among  the  courts  as 
to  the  nature  of  the  proceeding  in  equity.  In  some  states  it  is 
expressly  provided  that  the  proceeding  shall  be  in  all  respects 
governed  by  the  rules  of  equity,*  while  in  others  the  inherent 
equitable  powers  and  limitations  are  held  to  be  unaffected  by 
statutory  provisions.'  In  still  other  jurisdictions  it  is  maintained 
that  a  court  of  equity  acting  under  statutory  authorization  must 
conform  to  the  procedure  which  obtains  in  courts  of  law.* 


1.  Nature  of  Decree  in  Equity.  —  In 
Gay  V.  Parpart,  io6  U.  S.  679,  the  court 
said:  "  It  is  another  principle  of  the 
chancery  jurisdiction  in  partition  that 
a  decree  itself  does  not  transfer  or  con- 
vey title  even  after  the  allotment  of  the 
respective  shares  of  each  of  the  parties 
to  the  proceeding,  but  that  the  legal 
title  remains  as  it  was  before.  In  this 
respect  a  decree  is  unlike  the  writ  of 
partition  at  the  common  law,  which  in 
such  cases  operates  on  the  title  only  by 
way  of  estoppel.  In  chancery,  how- 
ever, this  difficulty  is  remedied  by  a 
decree  that  the  parties  shall  make  the 
necessary  conveyances  to  each  other, 
and  they  may  be  compelled  to  do  so  by 
attachment,  imprisonment,  and  other 
powers  of  the  court  over  them  in  per- 
son. In  many  of  the  states  of  the 
Union,  where  the  equity  powers  of  the 
courts  have  been  aided  by  statutes  to 
get  rid  of  the  difficulty  of  compelling 
parties  in  person  to  execute  convey- 
ances, the  court  is  authorized  to  ap- 
point a  commissioner  to  execute  the 
conveyances  in  the  names  of  the  par- 
ties. In  other  cases  the  statute  de- 
clares that  such  a  decree  itself  shall 
operate  as  a  conveyance  of  the  title." 

2.  Metcalf  v.  Hoopingardner,  45 
Iowa  510;  Code  Iowa,  §  3277. 

3.  Equity  Bules  Prevail.  —  In  Deery  v. 
McClintock,  31  Wis.  195,  the  court 
said:  "  The  position  of  counsel  *  *  * 
is  that  the  blending  of  legal  and  equi- 
table remedies,  or  the  reduction  of  all, 
as  near  as  may  be,  to  a  single  form  of 
action,  under  the  code,  has  abolished 
the  rule  which  formerly  prevailed,  that 
the  action  for  partition,  being  equi- 
table, was  not  the  proper  one  in  which 
to  try  and  determine  a  question  of 
legal  title  adversely  claimed.  *  *  * 
A  court  of  equity  is  not  now,  any  more 
than  it  formerly  was,  the  proper  forum 
in  which  to  try  and  decide  a  question 
of  mere  legal  title  to  land.  *  *  * 
Although  the  distinction  between  ac- 


tions at  law  and  suits  in  equity,  and  the 
forms  of  all  such  actions  and  suits, 
heretofore  existing,  are  abolished,  yet 
this  only  relates  to  the  forms  of  actions, 
and  does  not  touch  or  affect  their 
inherent  qualities  and  differences, 
which,  fiom  the  nature  of  things,  are 
unchanged  and  unchangeable.  The 
change  in  the  form  of  the  action  has 
not  changed  the  nature  of  the  action 
itself.  It  has  not  enlarged  the  juris- 
diction of  equity,  nor  abridged  that  of 
the  law." 

4.  Law  Sules  Prevail.  —  In  Hopkins 
V.  Medley,  97  111.  402,  the  court  said: 
"  There  is  no  question  or  controversy 
here,  as  is  sometimes  the  case,  as  to 
whether  the  proceeding  is  by  bill,  or 
by  petition  under  the  statute.  It  is 
clearly  the  latter,  and  as  such,  accord- 
ing to  the  ^previous  decisions  of  this 
court,  it  must  be  regarded  as  a  suit  at 
law  and  not  in  chancery,  and  it  there- 
fore follows  that  the  proceedings.,  ex- 
cept when  otherwise  provided,  should 
conform,  as  far  as  is  practicable,  to  the 
procedure  which  obtains  in  courts  of 
law;  and  this  requirement  is  not  at  all 
affected  by  the  fact  that  the  present 
statute  authorizes  the  court,  in  such 
cases,  to  adjust  the  equities  of  the  par- 
ties to  the  same  extent  that  a  court  of 
equity  might  under  a  like  state  of 
facts.  The  change  in  the  statute,  in 
this  respect,  does  not  at  all  affect  the 
character  of  the  court,  as  a  court  of 
law,  when  exercising  this  equitable 
jurisdiction.  Its  only  effect  is  to  con- 
fer additional  jurisdiction  in  a  specific 
class  of  cases,  in  which  courts  of  equity 
had  previously  exercised  exclusive 
jurisdiction.  There  is  nothing  in  the 
nature  of  many  equitable  rights  that 
requires  them  to  be  administered  ex- 
clusively in  courts  of  equity.  They 
might  be  administered  just  as  well  in 
a  court  of  law,  if  the  law  so  provided." 

See  also  Greenup  v.  Sewell,  18  111. 
54;  Louvalle  z/.  Menard,  6  111.  39;  Don- 
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Jnrisdiction  Not  Discretionary.  —  The  right  to  invoke  the  aid  of  a 
court  of  equity  in  proceedings  for  partition  is  not  one  resting  in 
judicial  discretion  or  grace.  In  a  proper  case  equity  has  no 
discretion,  but  must  hear  and  determine  the  application  of  one 
invoking  its  powers.* 

Federal  Courts.  —  The  authority  of  the  United  States  courts  sitting 
in  chancery  in  proceedings  for  partition  is  not  determined  or 
abridged  by  state  statutes.* 

b.  General  Statutory  Provisions. —  While  courts  of  equity 
have  jurisdiction  of  suits  for  partition  independently  of  any 
statute,  yet  in  many  states  statutes  have  been  enacted  which 
expressly  confer  jurisdiction  upon  such  courts,  and  in  addition 
define  the  powers  of  the  court  and  regulate  the  procedure  in  suits 
for  partition.^ 


nell  V.  Mateer,  7  Ired.  Eq.  (N.  Car.)  94; 
Williams    v.    Van    Tuyl,    2    Ohio    St. 

337- 
Review  of  Decree  of  County  Court.  — 

In  Pardue  v.  West,  i  Lea  (Tenn.)  729, 
it  was  held  that  a  court  of  equity  has 
no  jurisdiction  to  review  a  decree  of 
partition  made  by  the  County  Court 
upon  the  ground  of  mistake  of  the  com- 
missioners in  the  quantity  of  land  and 
allotment  to  the  parties. 

1.  Equity  Must  Partition  When  Bight 
Is  Clear.  —  McMath  v.  De  Bardelaben, 
75  Ala.  68  \citing  Deloney  v.  Walker,  9 
Port.  (Ala.)  497;  Horton  v.  Sledge,  29 
Ala.  47S;  Arnett  v.  Bailey, ^60  Ala.  435; 
Baring  v.  Nash,  i  Ves.  &  B.  554;  Smith 
V.  Smith,  10  Paige  (N.  Y.)  470]. 

In  Hill  V.  Reno,  112  111.  154,  the 
court  said:  "  The  material  question,  so 
far  as  the  case  in  hand  is  concerned, 
is,  is  this  right  to  partition  imperative 
and  absolutely  binding  upon  courts  of 
equity  where  a  case  is  fairly  brought 
within  the  law  authorizing  a  partition, 
or  ate  courts  of  equity  clothed  with 
such  discretion  that,  under  a  given 
state  of  facts,  they  may  grant  the  re- 
lief, or  refuse  it,  and  yet  commit  no 
error  —  or,  differently  put,  when  they 
may  grant  the  relief  without  commit- 
ting an  error,  are  they  bound  to  do  it? 
That  they  are  so  bound,  we  think  is 
fully  shown  by  the  general  current  of 
authorities."  See  also  Oliver  v.  Lan- 
sing, 50  Neb.  828;  Howey  v.  Goings, 
13  111.  95;  Parker  z/.  Gerard,  Ambl.  236; 
Holmes  v.  Holmes,  2  Jones  Eq.  (N.  Car.) 
334;  Steedman  v.  Weeks,  2  Strobh.  Eq. 
(S.  Car.)  145;  Wiseley  v.  Findlay.  3 
Rand.  (Va.)  361;  Obert  v.  Obert,  10  N. 
J.  Eq.  98;  Baring  v.  Nash,  i  Ves.  &  B. 
554;  Hanson  v.  Willard,  12  Me.  146; 
Turner   v.    Morgan,    8    Ves.    Jr.    143; 


Straughan  v.  Wright,  4  Rand.  (Va.)493; 
Cartwright  v.  Pultney,  2  Atk.  380. 

2.  FederalJurisdiction.  —  In  Klever  v. 
Seawall,  65  Fed.  Rep.  393,  the  court 
said:  "  The  fact  that  in  a  state  court  a 
proceeding  is  triable  in  an  action  at 
law  does  not  affect  the  right  and  duty 
of  the  United  States  court,  if  the  action 
is,  under  the  federal  system,  cognizable 
in  equity,  to  take  jurisdiction  of  it  in 
equity."  Citing  Mississippi  Mills  v. 
Cohn,  150  U.  S.  202.  See  also  Ameri- 
can Assoc.  V.  Eastern  Kentucky  Land 
Co.,  6S  Fed.  Rep.  721;  Strettell  v.  Bil- 
lou,  9  Fed.  Rep.  256;  Boyle  v.  Zacharie, 
6  Pet.  (U.  S.)  658;  Livingston  v.  Story, 
9  Pet.  (U.  S.)  632;  Robinson  v.  Camp- 
bell, 3  Wheat.  (U.  S.)  212;  U.  S.  v. 
Howland,  4  Wheat.  (U.  S.)  115;  Neves 
V.  Scott,  13  How.  (U.  S.)27i;  Greeley 
V.  Lowe,  155  U.  S.  58;  Clark  v.  Smith, 
13  Pet.  (U.S.)  195;  Holland  z/.Challen, 

110  U.  S.  15;  Reynolds  v.  Crawfords- 
ville  First  Nat.  Bank,  112  U.  S.  405; 
Chapman  v.  Brewer,  114  U.  S.  171; 
Cummings  v.  Merchants'  Nat.  Bank, 
loi  U.  S.  157;  U.  S.  v.  Landram,  118 
U.  S.  81;  More  v.  Steinbach,  127  U. 
S.  70. 

3.  Alabama.  —  Sherer     v.     Garrison, 

111  Ala.  228;  Hillens  v.  Brinsfield,  108 
Ala.  605,  in  which  cases  it  was  held 
that  Code  Ala.,  1886,  §  3251,  providing 
that  no  division  or  partition  of  prop- 
erty can  be  made  under  the  article  of 
which  that  section  is  a  part  "  when  an 
adverse  claim  or  title  is  asserted  by 
any  one  or  brought  to  the  knowledge 
of  the  commissioners  or  of  the  judge 
of  probate,"  is  confined  in  its  operation 
to  the  division  or  partition  of  property 
in  kind  or  in  specie,  and  has  no  bearing 
upon  the  sale  of  property  for  the  pur- 
pose of  dividingor  distributing  the  pro- 
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c.  Trial  of  Title  — (i)  In  General.  —  It  is  one  of  the  well- 
established  rules  governing  suits  in  equity  for  partition  that  the 
parties  will  not  be  allowed  in  equity  to  try  questions  of  title,  and 
therefore,  where  the  land  is  held  adversely  to  the  complainant, 
he  cannot  maintain  a  suit  for  partition  without  first  estabHshing 
his  title  to  the  property  in  an  action  at  law.* 


ceeds  thereof  among  joint  owners  or 
tenants  in  common.  Overruling  ]o\in- 
son  V.  Ray,  67  Ala.  603;  McCorkle  v. 
Rhea,  75  Ala.  213;  Ballard  v.  Johns, 
80  Ala  32;  and  Wolffe  v.  Loeb,  g8  Ala. 
426.  See  also,  with  reference  to  the 
construction  of  Code  Ala.  1886,  §  3262, 
Gore  V.  Dickinson,  98  Ala.  363,  and  Sel- 
lars  V.  Friedman,  100  Ala.  499.  See 
further,  for  the  construction  of  these 
and  other  sections  of  the  statute,  and 
for  a  comparison  of  the  various  modes 
of  procedure  before  and  after  the 
enactment  of  the  various  statutes,  the 
following  cases:  McQueen  v.  Turner, 
91  Ala.  273;  McEvoy  v.  Leonard,  89 
Ala.  455;  Keaton  v.  Terry,  93  Ala.  85; 
Johns  V.  Johns,  93  Ala.  239;  Marshall 
V.  Marshall,  86  Ala.  383,  in  which  case 
it  was  held  that  courts  of  equity  have 
concurrent  jurisdiction  with  probate 
courts,  and  that  the  jurisdiction  of  the 
court  which  first  attaches  is  exclusive, 
except  in  certain  special  instances; 
McMath  V.  De  Bardelaben,  75  Ala.  68; 
Wilkinson  v.  Stuart,  74  Ala.  198,  in 
which  case  it  is  asserted  that  statutes 
relative  to  partition,  if  they  do  not  neg- 
ative equitable  jurisdiction,  are  con- 
strued simply  as  affording  a  cumulative 
remedy;  Waring  v.  Lewis,  53  Ala.  615; 
Moore  z^.  Lesueur,  33  Ala.  237;  Horton 
V.  Sledge,  29  Ala.  478;  Wilkinson  v. 
Stuart,  74  Ala.  198;  Harkins  v.  Pope, 
10  Ala.  493;  King  v.  Smith,  15  Ala. 
270;  Deloney  v.  Walker,  9  Port.  (Ala.) 

497- 

Arkansas.  —  Patton  v.  Wagner,  19 
Ark.  233,  holding  that  statutory  regu- 
lations do  not  take  away  the  original 
jurisdiction  of  courts  of  equity. 

California.  —  Richardson  v.  Loupe, 
80  Cal.  490,  wherein  the  court  construed 
Code  Civ.  Pro.  Cal.,  pt.  2.  tit.  10,  c.  4. 
and  also  section  760,  which  is  a  part  of 
that  chapter,  and  which  provided  that 
the  court  might  "  first  ascertain  and 
determine  the  shares  or  interest  re- 
spectively held  by  the  original  co- 
tenants,  and  thereupon  adjudge  and 
cause  partition  to  be  made  as  if  such 
original  cotenants  were  the  parties,  and 
sole  parties,  in  interest,  and  the  only 
parties  to  the  action,  and  thereafter  may 


proceed  in  like  manner  to  adjudge  and 
make  partition  separately  of  each  share 
or  portion  so  ascertained  and  allotted, 
*  *  *  or  may  allow  them  to  remain 
tenants  in  common  thereof,  as  they 
may  desire." 

Connecticut.  —  Kelley  v.  Madden,  40 
Conn.  274. 

Illinois.  —  Trainor  v.  Greenough,  145 
111.  543;  Gage  V.  Lightburn,  93  111.  248. 

Iowa.  —  Wright  v.  Marsh,  2  Greene 
(Iowa)  94,  to  which  case  reference  is 
made  for  a  lucid  comment  upon  the 
ancient  writ  of  partition  and  the  growth 
of  the  jurisdiction  of  courts  of  common 
law  under  statutes. 

Special  Proceedings.  —  In  North  Caro- 
lina, under  special  statutory  authoriza- 
tion, partition  proceedings  may  be 
commenced  before  the  clerk  of  the 
Superior  Court  in  vacation,  issues  of 
fact  raised,  and  the  cause  transferred 
to  the  civil-issue  docket  for  trial  by  the 
court  in  term.  Goodman  v  Sapp,  102 
N.  Car.  477;  Foreman  v.  Hough,  98  N. 
Car.  386;  Brooks  v.  Austin,  95  N.  Car. 

474. 

1.  Alabama.  —  Russell  v.  Beasley, 
72  Ala.  190  [citing  Arnett  v.  Bailey,  60 
Ala.  435;  Ormond  v.  Martin,  37  Ala. 
598;  Horton  v.  Sledge,  29  Ala.  478]. 

Arkansas.  —  London  v.  Overby,  40 
Ark.   155;    Byers  v.   Danley,   27   Ark. 

77. 

Florida.  —  Mattair  v.  Payne,  15  Fla. 
682. 

Illinois.  —  Trainor  ?/.  Greenough,  145 
III.  543;  Gage  V.  Lightburn,  93  111.  248; 
Johnson  v.  Filson,  118  111.  219;  Ross  v. 
Cobb,  48  111.  Ill;  Walker  v.  Laflin,  26 

111.  473. 

Indiana.  —  Foust  v.  Moorman,  2 
Ind.  18. 

Maine.  —  Nash  v.  Simpson,  78  Me. 
142;  Pierce  v.  Rollins,  83  Me.  172. 
In  the  latter  case  the  court  retained 
the  bill  a  reasonable  time  in  order  to 
allow  the  complainant  to  establish  his 
legal  title,  and  cited'iisish  v.  Simpson,  78 
Me.  142;  Coombs  r/.  Persons  Unknown, 
82  Me.  326,  and  Oliver  v.  Look,  77 
Me.  585. 

Maryland.  —  Boone  v.  Boone,  3  Md. 
Ch.  497. 
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Limitations  of  Eule.  —  This  general  rule,  however,  has  its  limita- 
tions, to  the  extent  of  permitting  a  court  of  equity  to  adjust  merely 
equitable  titles  in  a  partition  proceeding;  *  nor  will  the  jurisdic- 
tion of  a  court  of  equity  be  ousted  by  anything  in  the  nature  of 
a  spurious  claim.*     The  general  rule  is  further  limited  in  the  case 


Michigan.  —  Hoffman  v.  Beard,  22 
Mich.  59. 

Mississippi.  —  Shearer  v.  Winston,  33 
Miss.  149,  in  which  case  the  court  de- 
clared that  "  the  rule  of  equity  juris- 
diction is  well  settled  that  the  court  will 
not  interfere  unless  the  complainant's 
title  be  clear,  and  will  never  grant  the 
relief  when  the  title  is  denied  or  sus- 
picious, until  the  party  seeking  the  re- 
lief has  established  his  title  at  law." 
Citing  4  Kent's  Com.  364.  See  also,  to 
the  same  effect,  Pankey  v.  Howard,  47 
Miss.    83;    Hassam   v.  Day,  39   Miss. 

392. 

Missouri,  —  Lambert  v.  Blumenthal, 
26  Mo.  471.  See  also  Estes  v.  Nell,  140 
Mo.  639,  in  which  case  the  court  cited 
Hutson  V.  Hutson,  139  Mo.  229;  Snell 
V.  Harrison,  131  Mo.  495;  Wommack 
V.  Whitmore,  58  Mo.  448;  Shaw  v. 
Gregoire,  41  Mo.  407;  Rozierz/.  Griffith, 
31  Mo.  171,  and  Lambert  v.  Blumen- 
thal   26  Mo.  471. 

Nebraska.  —  Seymour  v.  Ricketts,  21 
Neb.  240. 

New  Jersey.  —  Slockbower  v.  Kan- 
ouse,  49  N.  J.  Eq.  592;  Hay  v.  Estell, 
18  N.  J.  Eq.  251;  Dewitt  v.  Acker- 
man,  17  N.  J.  Eq.  215;  Lucas  v.  King. 
10  N.  J.  Eq.  277;  Manners  v.  Manners, 

2  N.  J.  Eq.  384. 

Ne%u  York.  —  Wilkin  v.  Wilkin,  i 
Johns.  Ch.  (N.  Y.)  iii;  Howell  v. 
Mills,  7  Lans.  (N.  Y.)  193;  Hosford 
V.  Merwin,  5  Barb.  (N.  Y.)  51. 

North  Carolina.  —  Garrett  v.  White, 

3  Ired.   Eq.  (N.  Car.)  131;  Maxwell  v. 
Maxwell,  8  Ired.  Eq.  (N.  Car.)  25. 

Pennsylvania.  —  Hayes's  Appeal,  123 
Pa.  St.  no. 

South  Carolina. — Albergottie  v.  Chap- 
lin, 10  Rich.  Eq.  (S.  Car.)  428.  See 
also  Martin  v.  Smith,  Harp.  Eq.  (S. 
Car.)  106. 

Tennessee.  —  Bruton  v.  Rutland,  3 
Humph.  (Tenn.)  435;  Groves  z/.  Groves, 

3  Sneed  (Tenn.)  187;  Johnson  v.  Britt,  9 
Heisk.  (Tenn.)  756;  Nicely  v.  Boyles, 

4  Humph.    (Tenn.)    177;    Whillock   v. 
Hale,  10  Humph.  (Tenn.)  64. 

Wisconsin.  —  Hardy  v.  Mills,  35  Wis. 
141;  Deery  v.  McClintock,  31  Wis.  195. 

United  Slates.  —  McCall  v.  Carpenter, 
iS  How.  (U.  S.)  297. 


1.  Jurisdiction  Over  Equitable  Titles.  — 
McCall  V.  Carpenter,  18  How.  (U.  S.) 
297;  Oliver  z/.Jernigan,  46  Ala.  41;  Ross 
V.  Cobb,  48  111.  Ill,  wherein  it  was 
suggested  that  where  parties  claim  ad- 
versely a  bill  in  equity  may  be  filed  for 
the  double  purpose  of  quieting  title  and 
obtaining  partition;  Walker  z/.  Lafiin,  26 
III-  473;  Johnson  v.  Filson,  118  111,  219, 
wherein  it  was  held  that  an  equitable 
defense  setting  up  an  equitable  title  is 
as  effective  to  defeat  partition  as  a  legal 
title;  Powers  v.  Nesbit,  127  Ind.  497 
[citing  Isbell  v.  Stewart,  135  Ind.  112; 
McMahan  v.  Newcomer,  82  Ind.  565; 
Luntz  V.  Greve,  102  Ind.  173;  Thorp  2/. 
Hanes,  107  Ind.  324;  Spencer  v.  Mc- 
Gonagle,  107  Ind.  410;  Woolery  v. 
Grayson,  no  Ind.  149;  Watson  &.  Cam- 
per, 119  Ind.  60;  L'Hommedieu  !».  Cin- 
cinnati, etc.,  R.  Co.,  120  Ind.  435]; 
Habig  V.  Dodge,  127  Ind.  31,  wherein 
it  is  held  that  if  the  title  is  not  put  in 
issue  in  the  pleadings  it  does  not  con- 
clude the  widow's  estate;  F"oust  v. 
Moorman,  2  Ind.  18,  wherein  is  recog- 
nized the  right  of  a  chancery  court  to 
determine  equitable  titles;  Read  v. 
Huff,  40  N.  J.  Eq.  229  [citing  Coxe  v. 
Smith,  4  Johns.  Ch.  (N.  Y.)  271;  Lucas 
7).  King,  10  N.  J.  Eq.  277;  Obert  w. 
Obert,  10  N.  J.  Eq.  102,  12  N.  J.  Eq. 
426];  German  v.  Machin,  6  Paige  (N. 
Y.)  288;  Jordan  v.  Van  Epps,  85  N.  Y. 
427  [citing  Badgley  v.  Bruce,  4  Paige 
(N.  Y.)  98;  Jenkins  v.  Van  Schaak,  3 
Paige  (N.  Y.)  242;  Burhans  v.  Burhans, 
2  Barb.  Ch.  (N.  Y.)  398;  Hosford  v. 
Merwin,  5  Barb.  (N.  Y.)  51;  Florence 
V.  Hoptkins,  46  N.  Y.  182;  O' Dougherty 
V.  Aldrich,  5  Den.  (N.  Y.)385];  Hayes's 
Appeal,  123  Pa.  St.  no;  Leverton  v. 
Waters,  7  Coldw.  (Tenn.)  20;  Deery  v. 
McClintock,  31  Wis.  195  [citing  Barker 
V.  Barker,  14  Wis.  131;  Hannan  v.  Ox- 
ley,  23  Wis.  519;  Tenney  v.  State  Bank, 
20  Wis.  152;  Peck  V.  School  Dist.  No. 
4,  21  Wis.  522;  Wilkin  v.  Wilkin,  i 
Johns.  Ch.  (N.  Y.)  in;  Coxe  v.  Smith, 
4  Johns.  Ch.  (N.  Y.)  271]. 

2.  Haggin  v.  Haggin,  2  B.  Mon. 
(Ky.)3i7;  Overton  r/.  Woolfolk,  6  Dana 
(Ky.)  371,  wherein  it  was  held  that  a 
claim  of  one  joint  tenant  or  tenant  in 
common  to  adverse  possession  will  not 
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of  vacant  lands  where  there  is  no  actual  possession ;  *  nor  will  an 
administrator's  right  of  possession  interfere  with  partition  between 
heirs.*  A  court  of  equity  will  also  give  relief  in  peculiar  cases, 
when  relief  cannot  be  obtained  at  law.*  The  failure  to  object  to 
the  jurisdiction  of  the  court  upon  the  ground  of  disputed  title 
constitutes  a  waiver.* 

Eetention  of  Action.  —  Courts  of  equity  uniformly  will  retain  an 
action  for  partition  in  a  case  where  the  title  is  disputed,  in  order 
to  give  the  complainant  a  reasonable  opportunity  to  establish  his 
title  at  law.* 


prevent  a  court  of  equity  from  decree- 
ing partition  before  the  question  of  title 
is  settled  at  law;  Barnes  v.  Boardman, 
157  Mass.  479,  wherein  it  was  held 
that  conveyances  made  by  one  of  the 
tenants  in  common,  purporting  to  give 
a  good  title  in  severalty  to  particular 
parts  of  the  land,  cannot  effect  the 
rights  of  these  petitioners  \citing  Bart- 
let  V,  Harlow,  12  Mass.  348;  Varnum 
V.  Abbot,  12  Mass.  474;  Blossom  v. 
Brightman,  21  Pick.  (Mass.)  285;  Pea- 
body  V.  Minot,  24  Pick.  (Mass.)  329; 
Tainter  v.  Cole,  120  Mass.  162;  Cofran 
v,  Shepard,  148  Mass.  582;  Graves  v. 
Goldthwait,  153  Mass.  268];  Pomeroy 
V.  Pomeroy,  55  N.  J.  Eq.  568,  holding 
that  a  mere  possible  lien  of  some  of  the 
co-owners  is  not  a  ground  for  delaying 
partition  proceedings;  Obert  v.  Obert, 
10  N.  J.  Eq.  98. 

1.  London  v.  Overby,  40  Ark.  155; 
Byers  v.  Danley,  27  Ark.  77. 

2.  Campau  v.  Campau,  19  Mich.  116. 

The  Community  Interest  of  the  Wife  ob- 
tained at  a  sheriff's  sale  is  held  to  en- 
title the  purchaser  to  partition  against 
the  heirs  of  the  husband,  where  the  plea 
to  the  jurisdiction  did  not  show  that  the 
administration  on  the  estate  of  the  de- 
ceased husband  was  then  open.  Wooten 
V.  Dunlap,  20 Tex.  i9><^,  following  Ellis  z/. 
Rhone,  17  Tex.  131. 

3.  Allen  v.  Allen,  2  Jones  Eq.  (N. 
Car.)  235. 

4.  Miller  v.  Chittenden,  2  Iowa  315. 
6.  Alabama.  —  Voltz  v.  Voltz,  75  Ala. 

555;  Horton  v.  Sledge.  29  Ala.  478. 

Florida.  —  Mattair  v.  Payne,  15  Fla. 
682. 

Illinois, —  Walker  v.  Laflin,  26  111. 
473,  holding  that  where  the  answer  of 
one  party  sets  up  a  paramount  adverse 
title,  the  failure  of  counsel  for  another 
party  to  object  will  not  constitute  a 
waiver. 

Indiana,  —  Cooter  v.  Baston.  89  Ind. 
18s. 

Maine.  —  Coombs    v.    Persons    Un- 


known, 82  Me.  326;  Pierce  v.  Rollins, 
83  Me.  172;  Nash  v.  Simpson,  78  Me. 
142,  in  which  case  the  court  cited  Cart- 
wright  V.  Pultney,  2  Atk.  380;  Wilkin 
v.  Wilken,  i  Johns.  Ch.  (N.  Y.)  iii; 
Phelps  V.  Green,  3  Johns.  Ch.  (N.  Y.) 
302;  Ramsay  v.  Bell,  3  Ired.  Eq.  (N. 
Car.)  209;  Wisely  v.  Findlay,  3  Rand. 
(Va.)  361,  and  Howey  v.  Goings,  13  111. 
95,  54  Am.  Dec.  427. 

Maryland.  —  Brendel  v.  Klopp.  69 
Md.  I,  wherein  it  was  held  that  where 
the  answer  discloses  that  an  outstand- 
ing lien  exists  against  the  property, 
the  bill  will  be  retained  for  a  reason- 
able time  to  afford  parties  ah  oppor- 
tunity of  testing  the  validity  of  such 
lien;  Campbell  v.  Lowe,  9  Md.  500; 
Boone  v.  Boone,  3  Md.  Ch.  497. 

Mississippi.  —  Hassam  v.  Day,  39 
Miss.  392. 

Missouri.  —  Sharkey  v.  Kiernan,  97 
Mo.  102.  See  also  Dameron  v.  Jame- 
son, 71  Mo.  97,  wherein  it  was  held  that 
where  it  appears  upon  evidence  that 
one  interested  is  not  a  party  to  the  rec- 
ord, the  court  will  not  proceed  until 
such  interested  person  is  made  a  party. 

Nebraska.  —  In  Seymour  v.  Ricketts, 
21  Neb.  240,  it  was  held  that  where  the 
title  is  not  simply  in  doubt,  but  it  is 
apparent  that  the  plaintiff  has  no  title, 
the  court  may  refuse  to  retain  the  bill. 

New  Jersey. — Slockbower  v.  Kanouse, 
50  N.  J.  Eq.  481,  49  N.  J.  Eq.  592;  Hay 
V.  Estell,  18  N.  J.  Eq.  251.  In  Dewitt 
V.  Ackerman,  17  N.  J.  Eq.  215,  it  is 
suggested  that  the  court  will  not  retain 
a  bill  where  a  valid  title  to  the  premises 
has  already  been  established  by  the  de- 
fendant. See  also  Manners  v.  Man- 
ners, 2  N.  J.  Eq.  384. 

New  York.  —  Wilkin  v.  Wilkin,  i 
Johns.  Ch.  (N.  Y.)  iii.  But  see  Bur- 
hans  V.  Burhans,  2  Barb.  Ch.  (N.  Y.) 
398,  wherein  it  was  held  that  the 
proper  course  is  to  dismiss  the  bill 
without  prejudice,as  being  prematurely 
filed. 
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(2)  Statutory  Provisions.  —  The  rules  as  above  set  forth  respect- 
ing the  trial  of  actions  in  a  court  of  equity  in  those  cases  in  which 
there  is  a  disputed  title  do  not  apply  in  jurisdictions  having  specific 
statutes  empowering  courts  of  equity  to  hear  and  determine  all 
questions  arising  in  partition  suits.  The  courts  have  in  many 
instances  held  such  statutory  authorizations  as  being  cuiiiulative, 
and  the  tendency  of  modern  decisions  is  to  enlarge  the  jurisdic- 
tion of  equity  courts  in  the  settlement  of  partition  suits.* 


South  Carolina.  —  McGee  v.  Hall,  23 
S.  Car.  388. 

Wiscotisitt.  —  Hardy  v.  Mills,  35  Wis. 
141;  Tobin,  V.  Tobin,  45  Wis.  298; 
Deery  v.  McClintock,  31   Wis.  196. 

United  States. — Brown  w.  Cranberry 
Iron,  etc.,  Co.,  40  Fed.  Rep.  849;  Cha- 
pin  V.  Sears,  18  Fed.  Rep.  814. 

1.  Statutory  Construction — Alabama. 
—  Under  Code  1S86,  §  3588,  a  denial 
of  the  plaintiff's  title  does  not  necessi- 
tate a  dismissal  of  the  bill,  but  an 
issue  may  be  directed  upon  this  point; 
and,  further,  it  does  not  apply  in  a  case 
where  the  dispute  is  between  the  own- 
ers of  the  property  and  a  stranger  who 
has  no  interest  in  it.  Bullock  :•■.  Knox, 
96  Ala.  195.  Nor  does  section  3251, 
prohibiting  a  partition  in  the  case  of  an 
adverse  claim  of  title,  apply  to  a  pro- 
ceeding for  sale  or  distribution.  Hil- 
lens  V.  Brinsfield,  108  Ala.  605.  See 
also  McQueen  v.  Turner,  91  Ala.  273, 
wherein  the  court  said:  "  The  evident 
purpose  of  the  statute  is  to  authorize 
the  determination  and  adjustment  of 
all  the  rights  and  interests  of  the  par- 
ties, including  controverted  questions 
of  title,  in  one  suit  in  the  chancery 
court."  Citing  McMath  t^.  De  Bardela- 
ben,  75  Ala.  68;  Stevenson  v.  Ander- 
son, 87  Ala.  228,  and  Berry  v.  Webb, 
77  Ala.  507.  In  Ormond  v.  Martin,  37 
Ala.  598,  reference  is  made  to  an  Act 
of  1858  dispensing  with  the  necessity 
of  an  action  at  law  to  determine  ques- 
tions of  legal  title. 

California.  — Code  Civ.  Pro.,  §§  752, 
759,  empower  the  court  to  assume 
jurisdiction,  and  try  and  determine  all 
right,  title,  or  ir\terest  that  may  be  put 
in  issue.  Martin  v.  Walker,  58  Cal. 
590.  See  also  Bollo  v.  Navarro,  33 
Cal.  459;  Morenhout  v.  Higuera,  32  Cal. 
290;  De  Uprey  v.  De  Uprey,  27  Cal.  330. 

Georgia.  —  An  early  statute  empow- 
ered the  court  to  consider  the  title  to 
the  property,  both  legal  and  equitable. 
Griffin  v.  Griffin,  33  Ga.  107. 

Illinois.  —  In  Gage  v.  Bissell,  119  111. 
208,   the  court  said:  "  The  statute  is 


broad  and  comprehensive  in  its  scope, 
and  gave  the  court  power  to  determine 
the  rights  of  the  several  parties  un- 
der their  title,  whether  in  the  same 
chain  of  title  or  emanating  from  other 
sources,  as  they  might  be  made  to  ap- 
pear. It  is  made  imperat  ve  upon  the 
complainant  to  bring  into  court  all  per- 
sons interested  in  the  estate,  and  by 
apt  averments  disclose  the  nature  and 
extent  of  their  title  and  interest,  and 
especially  is  this  so  where  conflicting 
rights  are  to  be  determined,  incum- 
brances apportioned,  or  clouds  from 
titles  removed,  or  the  like  relief  is 
sought.  This  is  as  far  as  the  cases 
cited  can  be  said  to  go  upon  the  ques- 
tion here  involved."  See  also  Gage  v. 
Lightburn,  93  111.  248;  Henrichsen  v. 
Hodgen,  67  111.  179;  Trainor  z.  Green- 
ough,   14";  111.  543;  Iberg  v.  Webb,  96 

111.415.   ' 

Indiana.  —  Under  the  statutes  all 
questions  of  title  and  possession  may 
be  settled.  Godfrey  v.  Godfrey,  17 
Ind.  6;  Foust  v.  Moorman,  2  Ind.  18; 
Schee  v.  McQuilken,  59  Ind.  269;  Mil- 
ligan  V.  Poole,  35  Ind.  64. 

Maryland.  —  Brendel  v.  Klopp,  69 
Md.  I. 

Michigan.  —  Biddle  v.  Biddle,  (Mich. 
1898)  75  N.  W.  Rep.  91,  in  which 
case  the  proceeding  was  under  How. 
Annot.  Stat.,  c.  270.  Ccw/ar^  Metcalfe 
V.  Miller,  96  Mich.  459.  See  also  Piatt 
V.  Stewart,  10  Mich.  260. 

In  Fenton  v.  Wendell,  (Mich.  1898) 
74  N.  W.  Rep.  384,  the  court  said: 
"  The  statute  (section  5778,  How. 
Annot.  Stat.)  limits  recovery  against  a 
cotenant  to  moneys  actually  received 
by  the  tenant  in  possession  in  excess 
of  his  just  proportion  of  the  rents  and 
profits.  This  statute  is  a  substantial 
re-enactment  of  the  statute  4  Anne,  c. 
16;  and  under  the  English  decisions,  to 
justify  a  recovery  under  this  statute, 
the  tenant  must  actually  have  received 
rents  and  profits.  His  exclusive  occu- 
pancy is  not  enough  to  create  liability. 
♦  *  *  But  this  statute  has  not  been 
80  Volume  XV. 


Sqoitable  and  Statutory. 


PARTITION. 


Jurisdiction. 


d.  Over  Subject-matter  and  Person  —  (i)  In  General.  — 
In  suits  for  partition  courts  are  governed  by  the  rule  which  usually- 


construed  as  impaii'ing  the  common- 
law  remedies  existing  in  favor  of  the 
cotenant  who  is  excluded  Irom  posses- 
sion by  the  occupying  tenant.  In  such 
a  case  he  may  maintain  ejectment,  and 
in  another  action  recover  the  profits. 
Indeed,  the  most  forcible  reason  given 
against  a  right  to  recover  on  a  showing 
of  mere  occupancy  is  that  plaintiff's 
mere  omission  to  occup}'  ought  not  to 
constitute  a  ground  of  action  against 
one  who  occupies  of  right.  *  *  * 
It  is  settled  that  on  a  partition  it  is 
competent  for  the  court  to  adjust  the 
equities  of  the  parties,  including  rent 
to  the  excluded  tenant."  Citing  Hoff- 
man V.  Ross,  25  Mich.  175;  Hunt  v. 
Hunt,  log  Mich.  399;  Everts  v.  Beach, 
31  Mich.  136;  Henderson  v.  Eason,  17 
Q.  B.  701,  79  E.  C.  L.  701. 

Minnesota.  —  Laws  1887,  c.  38,  "  has 
dispensed  with  the  necessity  of  an  ad- 
justment of  the  title  between  codefend- 
ants  in  a  partition  suit,  where  the 
plaintiff  in  such  suit  has  no  interest  or 
concern  in  the  dispute  between  them 
in  respect  to  the  title  of  an  undivided 
share.  The  plaintiff  may  nevertheless 
have  judgment  in  partition  allotting 
him  the  share  he  is  entitled  to,  and  the 
court '  shall  cause  the  portion  of  such 
property  in  dispute  to  be  allotted  to  the 
defendants  claiming  such  undivided 
share  without  determining  their  re- 
spective rights  thereto.'  "  Howe  v. 
Spalding,  50  Minn.  157.  In  .Bonham 
V.  Weymouth,  39  Minn.  92,  it  was  held 
that  the  whole  question  of  title  may  be, 
determined  and  a  partition  ordered 
whenever  the  plaintiff  makes  out  his 
title,  and  this  whether  the  land  is  held 
or  claimed  adversely  or  not. 

Mississippi.  —  Code  1880,  ^  2576,  pro- 
vided that  if  the  title  of  the  complain- 
ant should  be  controverted,  it  should 
not  be  necessary  to  dismiss  the  bill  or 
delay  the  suit  for  an  action  at  law  to 
try  the  title;  but  the  chancery  court 
should  have  power  to  determine  all 
questions  of  title  and  to  remove  all 
clouds  upon  the  title.  The  court  in 
Claughton  v.  Claughton,  70  Miss.  384, 
and  Neugent  v.  Powell,  63  Miss.  99, 
construed  this  statute  to  empower  a 
court  of  equity  to  adjudicate  all  con- 
flicting claims  in  a  partition  suit,  even 
where  a  defendant  alleged  to  be  a  co- 
tenant  denied  that  he  was  such  aad 
asserted   an   adverse  title  in  himself. 


In  Beebe  v.  Louisville,  etc.,  R.  Co.,  39 
Fed.  Rep.  481,  it  was  held  that  this 
section  did  not  authorize  a  tenant  in 
common  to  make  defendants  to  his 
bill  for  partition  persons  claiming  ad- 
versely to  all  the  tenants  in  common. 
Code  1892,  §  3101,  provides  that  if  the 
title  of  the  complainant  shall  be  con- 
troverted, the  question  of  title  shall  be 
determined  in  the  suit  by  the  chancery 
court;  and  section  3112  provides  that 
the  final  decree  shall  be  conclusive  as 
to  the  rights  of  the  parties  to  the  suit. 
Foster  c,  Jones,  (Miss.  1894)  17  So. 
Rep.  893. 

Missouri.  —  Adverse  and  conflicting 
interests  are  held  to  be  matters  proper 
to  be  litigated  under  Rev.  Stat.  1889, 
§  7134  et  seq.,  in  partition  suits. 
Thompson  v.  Holden,  117  Mo.  118. 

In  Lindell  Real  Estate  Co.  v.  Lin- 
dell,  142  Mo.  61,  the  court  said:  "  The 
jurisdiction  in  partition  proceedings  is 
not  *  *  *  limited  merely  to  the 
determination  of  the  rights  of  parties 
as  cotenants  to  each  other,  but  ques- 
tions of  title  may  be  determined,  where 
the  court  has  once  acquired  jurisdic- 
tion of  the  subject-matter,  including 
disputes  between  different  parties 
claiming  the  same  share,  and  the 
claims  of  parties  claiming  adversely; 
providing,  of  course,  all  of  the  parties 
are  before  the  court."  Citing  Thomp- 
son V.  Holden,  117  Mo.  118;  Earl  v. 
Hart,  89  Mo.  263;  Hollo  way  v.  Hollo- 
way,  97  Mo.  632;  Hamilton  v.  Arm- 
strong, 120  Mo.  597;  Ketchum  v. 
Christman,  128  Mo.  38;  Holladay 
V.  Langford,  87  Mo.  577,  and  Bobb 
V.  Graham,  89  Mo.  200. 

New  York.  —  Code  Civ.  Pro.,  §  1543, 
confers  jurisdiction  upon  the  court  to 
determine  all  questions  arising  between 
the  parties  in  respect  to  the  title  to  the 
property.  Weston  v.  Stoddard,  137  N. 
Y.  119.  See  also,  to  the  same  efifect, 
Malaney  v.  Cronin,  44  Hun  (N.  Y.)  270. 
In  Harwood  v.  Kirby,  i  Paige  (N.  Y.) 
469,  reference  is  made  to  an  old  statute 
enlarging  the  powers  of  equity.  See 
further  Varian  v.  Stevens,  2  Duer  (N. 
Y.)  635;  Althause  v.  Radde,  3  Bosw. 
(N.  Y.)  410;  Myers  v.  Rasback,  4  How. 
Pr.  (N.  Y.  Supreme  Ct.)  83;  Backus  v. 
Stilwell,  3  How.  Pr.  (N.  Y.  Supreme 
Ct.)  318;  Watson  v.  Brigham,  3  How. 
Pr.  (N.  Y.  Supreme  Ct.)  290. 

Tennessee.  —  Under  Act  1852  it  was 
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obtains,  that  the  court  must  have  jurisdiction  of  the  subject-matter 
and  the  person,  though  in  some  states  statutes  have  introduced 
various  modifications  of  the  rule.* 


held  that  the  court  might,  if  the  de- 
fendant filed  an  answer  without  object- 
ing to  the  jurisdiction  of  the  court, 
entertain  a  suit  for  partition  although 
the  title  was  in  dispute.  Liverton  v. 
Waters,  7  Coldw.  (Tenn.)  20;  Johnson 
V.  Murray,  12  Lea  (Tenn.)  109.  In 
Dean  v.  Snelling,  2  Heisk.  (Tenn.)  484, 
the  court  suggested  that  a  court  of 
chancery  is  a  proper  forum  in  which  to 
try  disputed  titles.  See  also  Groves  v. 
Groves,  3  Sneed  (Tenn.)  187. 

Virginia.  —  Code  1887,  §  2562,  au- 
thorizes a  court  of  equity,  in  suits  for 
partition,  to  decide  all  questions  of  law 
which  may  arise  in  such  cases.  "A 
partition  suit  cannot  be  made  a  substi- 
tute for  an  action  of  ejectment;  and  if 
the  defendant  in  such  suit  does  not 
claim  under  any  one  who  was  a  joint 
owner,  such  as  a  coparcener,  joint 
tenant,  or  tenant  in  common  with  the 
complainant,  or  those  under  whom 
he  claims,  then  it  is  clear  that  such  suit 
would  not  be  proper;  but  if  the  de- 
fendant does  claim  under  one  who  was 
a  joint  owner  with  the  complainant,  or 
those  under  whom  he  claims,  the  de- 
fendant cannot  defeat  the  right  of  the 
complainants  to  have  their  legal  rights 
settled  in  a  suit  for  partition  by  merely 
alleging  and  proving  that  he  denies  the 
rights  of  the  complainant  and  holds 
adversely  to  him."  Pillow  v.  South- 
west. Virginia  Imp.  Co.,  92  Va.  144. 
Citing  2  Min.  Inst.  (3d  ed.)  423;  Currin 
V.  SprauU,  10  Gratt.  (Va.)  147;  Davis 
V.  Tebbs,  81  Va.  600;  Bradley  v.  Zeh- 
mer,  82  Va.  685;  and  Fry  v.  Payne, 
82  Va.  759. 

Washington.  —  The  statutory  provi- 
sions (notably  the  provisions  of  Code 
Pro.,  §  583)  authorize  a  suit  for  parti- 
tion by  a  tenant  in  common  against 
those  in  possession  under  an  adverse 
claim  of  title.  Hill  v.  Young,  7  Wash. 
33,  citing  Martin  v.  Walker,  58  Cal.  590. 

West  Virginia.  —  In  Cecil  v.  Clark, 
44  W.  Va.  659,  the  court  said:  "  If  one 
co-owner,  whether  in  actual  possession 
or  not,  convey  the  whole  tract  to  a 
stranger,  who  takes  actual  possession, 
and  thus  disseizes  the  others,  equity, 
notwithstanding  such  ouster  or  dis- 
seizin, has  jurisdiction  of  a  suit  for 
partition  by  the  others,  until  their 
right  is  barred  by  limitation,  and  the 
court  may  pass  on  all  questions  neces- 


sary to  settle  the  titles  or  rights  of  the 
parties  incidental  to  the  consummation 
of  partition.  Before  the  statute  it  was 
otherwise." 

Wisconsin.  —  In  Tobin  v.  Tobin,  45 
Wis.  298,  it  was  held  that  under  Rev. 
Stat.  1858,  c.  142,  §  16,  an  issue  be- 
tween defendants  claiming  sole  title 
under  tax  deeds  and  their  codefendants 
might  be  tried  in  a  partition  suit. 
Compare  Hardy  v.  Mills,  35  Wis.  141; 
Deery  v.  McClintock,  31  Wis.  195; 
Hannan  v.  Oxley,  23  Wis.  519;  Barker 
V.  Barker,  14  Wis.  131. 

1.  Johnson  v.  Kimbro,  3  Head 
(Tenn.)  558,  holding  that  a  partition  of 
lands  lying  in  one  state  cannot  be 
made  by  the  courts  of  another  state; 
Wimer  v.  Wimer,  82  Va.  890,  wherein 
it  is  declared  that  the  right  to  partition 
real  estate  belongs  exclusively  to  the 
state  within  whose  territory  it  is  situ- 
ate. See  also  Carteret  v.  Petty,  2 
Swanst.  323,  note  a\  Roberdeau  v. 
Rous,  I  Atk.  543;  Poindexter  v.  Bur- 
well,  82  Va.  507. 

Jurisdiction  by  Consent.  —  In  Bowers 
V.  Durant,  43  Hun  (N.  Y.)  348,  it  was 
held  that  the  court  might  decree  the 
partition  of  lands  belonging  to  a  dece- 
dent's estate,  regardless  of  the  situs  of 
the  property,  where  the  decedent's  will 
was  probated  and  his  estate  adminis- 
tered in  New  York,  and  the  parties  en- 
tered into  an  agreement  that  the  courts 
of  that  state  might  partition  the  real 
estate,  whether  situated  in  the  state  of 
New  York  or  elsewhere.  See  also 
Corwithe  v.  Griffing,  21  Barb.  (N.  Y.) 
9,  in  which  case  the  defendants  signed 
a  cognovit  acknowledging  the  correct- 
ness of  the  allegations  contained  in  the 
petition,  and  consenting  that  partition 
should  be  made  of  the  land  therein  de- 
scribed. The  court  said:  "  The  judg- 
ment that  partition  should  be  made 
was  founded  upon  the  confession,  and 
was  of  course  limited  by  it.  The  court 
had  no  authority  to  go  beyond  it." 

Property  Not  Described  in  Pleadings.  — 
In  Dondero  v.  Van  Sickle,  11  Nev.  389, 
it  was  held  to  be  erroneous  to  decree 
the  partition  of  personal  property  not 
set  forth  in  the  pleadings. 

Court  of  County  in  Which  Land  Is  Not 
Situate.  —  In  Phelps  v.  Stewart,  17  Md. 
231,  the  jurisdiction  of  courts  of  chan- 
cery and  also  County  Courts  as  courts 
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(2)  Infants  —  Necessity  for  Guardian  Ad  Litem.  —  To  obtain  jurisdic- 
tion over  and  bind  a  minor  defendant  by  a  decree  in  partition,  it 
is,  as  a  general  rule,  essential  that  a  guardian  ad  litem  be 
appointed  to  represent  such  defendant.*  See  article  INFANTS, 
vol.  10,  p.  581. 

2.  Parties  —  a.  Plaintiff  —  (i)  In  General — Joint  Tenants  and 
Tenants  in  Common.  —  With  but  slight  exceptions  the  rule  has 
become  practically  universal  that  under  the  general  powers  of 
courts  of  equity,  and  under  various  statutory  provisions,  joint 
tenants  and  tenants  in  common  may  maintain  suits  for  partition.* 


of  equity  is  held  to  be  well  established, 
where  the  land  is  situate  in  one  county 
only.  But  in  Yount  v.  Yount,  15  Mo. 
384,  it  was  held,  under  a  statute  then 
extant,  that  a  Circuit  Court  has  no 
jurisdiction  to  make  partition  of  real 
estate  situate  in  another  county,  unless 
it  is  divided  by  a  county  line,  or  all  the 
parties  in  interest  are  adults  and  par- 
ties to  the  suit.  See  also  Hubbard  v. 
Godfrey,  (Tenn.  1898)  47  S.  W.  Rep. 
81. 

Effect  of  Appointment  of  Administrator. 
—  In  Robb  V.  Robb,  (Tex.  Civ.  App. 
1897)  41  S.  W.  Rep.  92,  it  was  held  that 
an  offer  of  the  will  for  probate  in  the 
County  Court  and  the  appointment  of 
an  administrator  did  not  take  away  the 
jurisdiction  of  the  District  Court  where 
the  administrator  did  not  qualify. 

Jurisdiction  in  New  York  City.  —  In 
Varian  v.  Stevens,  2  Duer  (N.  Y.)  635, 
it  was  held  that  the  court  had  jurisdic- 
tion of  a  suit  to  partition  real  estate 
situate  in  the  city  and  county  of  New 
York,  under  the  statute,  regardless  of 
the  residence  of  the  parties  interested. 

Louisiana.  —  As  to  the  jurisdiction  to 
partition  immovable  property  and  to 
direct  the  proceedings  of  family  meet- 
ings, see  Allen's  Succession,  48  La. 
Ann.  1036,  in  which  case  the  court 
cited  Johnson  v.  Barkley,  47  La.  Ann. 
98;  James  v.  Meyer,  41  La.  Ann.  iioo, 
43  La.  Ann.  44;  Lewis's  Succession,  10 
La.  Ann.  791 ;  and  Bailey  v.  Morrison, 
4  La.  Ann.  523. 

1.  Gayle  v.  Johnston,  80  Ala.  395; 
Welch  V.  Agar,  84  Ga.  583;  Campbell 
V.  Campbell,  63  111.  462;  Havens  v. 
Drake,  43  Kan.  484;  Frank  v.  Webb, 
67  Miss.  462;  Wilson  v.  Duncan,  44 
Miss.  642;  Cochran  v.  Thomas,  131 
Mo.  258;  Thornton  v.  Thornton,  27 
Mo.  302;  Terrill  v.  Boulware,  24  Mo. 
254:  Reed  v.  Reed,  46  Hun  (N.  Y.)  212; 
Matter  of  Stratton,  i  Johns.  (N.  Y.)  509; 
Disbrow  v.  Folger,  5  Abb.   Pr.  (N.  Y. 


Supreme  Ct.)  53;  Althause  v.  Radde,  3 
Bosw.  (N.  Y.)4io;  Rogers  v.  McLean, 
31  Barb.  (N.  Y.)  304,  11  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  440;  Clark  v.  Clark,  14 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  299; 
Witherspoon  v.  Dunlap,  i  McCord  L. 
(S.  Car.)  546;  Martin  v.  Porter,  4  Heisk. 
(Tenn.)  407;  Shiner  v.  Shiner,  14  Tex. 
Civ.  App.  489;  Shelburn  v.  McCrock- 
lin,  (Tex.  Civ.  App.  1897)  42  S.  W.  Rep. 
329;  Osborn  v.  Osborn,  76  Tex.  494; 
Hull  V.  Hull,  26  W.  Va.  i. 

In  Louisiana  infant  defendants  are 
represented  by  a  tutor  ad  hoc  or  by  a 
curator  ad  hoc.  Covas  v.  Bertoulin, 
44  La.  Ann.  683;  Shaffet  v.  Jackson, 
14  La.  Ann.  150. 

Attorney  Appointed  by  Court.  —  In 
Robinson  v.  Fair,  128  U.  S.  53,  it  was 
held  tha';  where  there  is  no  special  pro- 
vision of  law  on  this  subject,  it  is  suffi- 
cient if  the  infant  is  represented  by  an 
attorney  appointed  for  that  purpose. 

Appearance  of  Creneral  Guardian.  —  In 
Richardson  v.  Loupe,  80  Cal.  490,  it 
was  held  that  the  appearance  of  the  in- 
fant's general  guardian  was  sufficient 
to  give  the  court  jurisdiction.  See  also 
Bogart  V.  Bogart,  138  Mo.  419. 

Action  by  General  Guardian. —  In  Zirkle 
V.  McCue,  26  Gratt.  (Va.)  517,  it  was 
held  that  the  general  guardian  of  an 
infant  may  institute  a  suit  for  partition 
in  behalf  of  such  infant. 

Judgment  Not  Void.  —  In  Cochran  v. 
Thomas,  131  Mo.  258,  it  was  held  that 
the  failure  of  the  court  to  appoint  a 
guardian  ad  litem  to  represent  an  infant 
plaintiff  did  not  render  the  judgment 
void.  But  in  Bogart  v.  Bogart,  138 
Mo.  419,  it  was  held  that  a  decree  ren- 
dered against  an  infant  who  was  not 
represented  did  not  bind. 

2.  Alabama.  —  Gore  v.  Dickinson,  98 
Ala.  363.  in  which  case  the  court  con- 
strued Code  1886,  §  3262.  See  also 
McEvoy  V.  Leonard,  89  Ala.  455. 

Arkansas.  —  Criscoe  v.  Hambrick,  47 
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Rule  as  to  Present  Possession  or  Eight  of  Possession.  —  The  general  rule 
which  prevails  with  few  exceptions  unless  it  has  been  changed  by 
statute  is  that  a  joint  tenant  or  tenant  in  common  will  not  be 
permitted  to  maintain  a  suit  for  partition  unless  he  has  an  estate 


Ark.   235;    Moore  v.   Gordon,  44  Ark. 

334-  .,      , 

California.  —  Davis   v.    Pacmc    Imp. 

Co.,  118  Cal.  45. 

Connecticut.  —  Adam  v.  Ames  Iron 
Co.,  24  Conn.  230. 

District  of  Columbia.  —  Moore  v. 
Shannon,  6  Mackey  (D.  C.)  157. 

Illinois.  —  Ellis  v.  Hill,  162  111.  557; 
Williams  v.  Wiggand,  53  111.  233;  Mc- 
Connel  v.  Kibbe,  43  111.  12. 

Indiana.  —  Schori  v.  Stephens,  62 
Ind.  441;  Jenkins  v.  Dalton,  27  Ind.  78. 

Iowa.  —  Van  Ormer  v.  Harley,  102 
Iowa  150;  Johnson  v.  Moser,  72  Iowa 
523,  in  which  case  the  court  construed 
the  provisions  of  the  code  of  that  state. 
See  also  Clark  v.  Richardson,  32  Iowa 

399- 

Louisiana.  —  Land  v.  Smith,  44  La. 
Ann.  931. 

Maryland.  —  Campbell  v.  Lowe,  9 
Md.  500;  Lloyd  v.  Gordon,  2  Har.  & 
M.  (Md.)  254. 

Massachusetts.  —  O'Brien  v.  Bailey, 
163  Mass.  325;  Bonner  v.  Kennebeck 
Purchase,  7  Mass.  475.  See  also 
Crocker  v.  Cotting,  170  Mass.  68. 

Mississippi. — Gofif  v.  Cole,  71  Miss. 
46;  Spight  V.  Waldron,  51  Miss.  356; 
Hassam  z.  Day,  39  Miss.  392;  Higgin- 
bottom  V.  Short,  25  Miss.  160. 

Missouri.  —  Haeussler  v.  Missouri 
Iron  Co.,  no  Mo.  188;  Sharkey  v. 
Kiernan,  97  Mo.  102;  Wommack  v. 
Whitmore,  58  Mo.  449;  Rozier  v.  John- 
son,  35  Mo.  326;  Rozier  v.  Griffith,  31 
Mo.  171;  King  V.  Howard,  27  Mo.  21. 

Nebraska.  —  Barr  v.  Lamaster,  48 
Neb.  114;  McMurtry  v.  Keifner,  36 
Neb.  522;  Seymour  v.  Ricketts,  2i  Neb. 
240. 

Ne-iv  Hampshire.  —  Whitney  v.  Ken- 
dall, 63  N.  H.  200;  Whitten  v.  Whitten, 
36  N.  H.  326. 

New  York.  —  Side  v.  Brenneman,  7 
N.  Y.  App.  Div.  273,  wherein  the  court 
construed  Code,  §  1532.  See  also  Bald- 
win V.  Baldwin,  74  Hun  (N.  Y.)  415, 
wherein  the  court  cited  17  Am.  and 
Eng.  Encyc.  of  Law  (ist  ed.)  679,  and 
also  ir  Am.  and  Eng.  Encyc.  of  Law 
(ist  ed.)  1144,  and  declared  that  the 
statement  in  the  latter  volume  is  fully 
borne  out,  and  that  the  matter  is  ac- 
curatel)'    summed    up;     Wainman    v. 


Hampton,  no  N.  Y.  429;  Brownell  v. 
Brownell,  19  Wend.  (N.  Y.)  368; 
O' Dougherty  v.  Aldrich,  5  Den.  (N.  Y.) 
385;  Bradshaw  v.  Callaghan,  8  Johns. 
(N.  Y.)  559;  Lansing  v.  Pine,  4  Paige 
(N.  Y.)  639;  Therasson  v.  White,  52 
How.  Pr.  (N.  Y.  Supreme  Ct.)  62. 

North  Carolina.  —  Holmes  v. 
Holmes,  2  Jones  Eq.  (N.  Car.)  334; 
Ledbetter  v.  Gash,  8  Ired.  L.  (N.  Car.) 
462. 

Oregon.  —  Windsor  v.  Simpkins,  19 
Oregon  117. 

Pennsylvania.  —  Caldwell  v.  Snyder, 
178  Pa.  St.  420  Duke  v.  Hague,  107 
Pa.  St.  57;  Poundstone  v.  Everly,  31 
Pa.  St.  11;  Kelsey's  Appeal,  113  Pa.  St. 
119;  Hutchison's  Appeal,  82  Pa.  St. 
509;  Brown  v.  Lutheran  Church,  23 
Pa.  St.  495;  Coleman  v.  Coleman,  19 
Pa.  St.  100;  Hayes's  Appeal,  123  Pa. 
St.  no. 

South  Carolina.  —  Charleston,  etc., 
R.  Co.  V.  Leech,  39  S.  Car.  446. 

Tennessee.  —  Rhea  v.  White,  7  Lea 
(Tenn.)  628. 

Texas.  —  Foster  v.  Johnson,  89  Tex. 
640.  See  also  Battle  v.  John,  49  Tex. 
202. 

Vermont.  —  Block  7/.  Eastman,  28  Vt. 
658;  Nichols  V.  Nichols,  28  Vt.  228. 

Virginia.  —  Wiseley  v.  Findlay,  3 
Rand.  (Va.)  361,  15  Am.  Dec.  712. 

United  States.  —  Willard  v.  Willard. 
145  U.  S.  116. 

England.  —  Parker  v,  Gerard,  Ambl. 
236;  Calmady  v.  Calmady,  2  Ves.  Jr. 
568;  Turner  v.  Morgan,  8  Ves.  Jr.  143. 

Member  of  Beligious  Corporation.  —  In 
Gasely  v.  Separatist's  Soc,  13  Ohio 
St.  144,  it  was  held  that  a  member  of 
an  incorporated  religious  society  is  not 
entitled  to  sue  for  the  partition  of  the 
society's  property. 

Suits  by  Indians,  —  In  Ingraham  v. 
Ward,  56  Kan.  550,  it  was  held  that 
the  courts  of  Kansas  are  open  to  the 
Shawnee  Indians  for  the  division  of 
lands  inherited  from  allottees  who  have 
taken  the  same  in  severalty.  See  also 
Swartzell  v.  Rogers,  3  Kan.  374;  Sam- 
ple V.  Sample,  34  Kan.  73;  Scarbor- 
ough V.  Smith,  rS  Kan.  399. 

Land  Subject  to  Easement.  —  In  Crocker 
V.  Cotting,  170  Mass.  68,  it  was  held 
that  a  mere  easement  upon   land  held 
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in  possession,  namely  such  an  estate  as  entitles  him  to  enjoy  the 
present  possession  of  the  property  and  receive  the  rents  and  profits 
thereof  as  one  of  the  joint  tenants  or  cotenants  thereof.* 

Taylor  v.  Blake,  109  Mass.  513;  Blod- 
gett  V.  Hildrelh,  8  Allen  (Mass.)  186; 
Bradley  v.  Fuller,  23  Pick.  (Mass.)  i]. 
See  also  Fisher  v.  Dewerson,  3  Met. 
(Mass.)  544:  Bonner  v.  Kennebeck 
Purchase,  7  Mass.  475. 

Mississippi.  —  Goff  v.  Cole.  71  Miss, 
46;  Spight  V.  Waldron,  51  Miss.  356. 

Missouri.  —  Hutson  v.  Hutson,  139 
Mo.  229.  See  also  Warfield  v.  Lindell, 
38  Mo.  562,  30  Mo.  272;  Lapeyre  v. 
Paul.  47  Mo.  586;  Haeussler  v.  Mis- 
souri Iron  Co.,  no  Mo.  188;  Wommack 
V.  VVhitmore,  58  Mo.  448;  Rozier  v. 
Johnson,  35  Mo.  326. 

Nebraska.  —  McMurtry  t/.  Keifner,  36 
Neb.  522;  Seymour  v.  Ricketts,  21 
Neb.  240. 

New  Jersey. — Stevens  v.  Enders,  13 
N.  J.  L.  271. 

New  York.  —  Sullivan  v.  Sullivan,  66 
N.  Y.  37;  O'Dougherty  v.  Aldrich, 
5  Den.  (N.  Y.)  385;  Lansing  v.  Pine,  4 
Paige  (N.  Y.)  640. 

North  Carolina.  —  Wood  v.  Sugg,  91 
N.  Car.  93.  in  which  case  it  was  de- 
clared that  Act  1787,  c.  274,  §  I,  "  ap- 
plied only  to  such  cotenants  as  had 
seizin  where  the  estate  was  freehold, 
but  had  no  application  to  reversioners  « 
or  remaindermen."  CzV/w,^ Maxwell  v. 
Maxwell,  8  Ired.  Eq.  (N.  Car.)  25; 
Hassell  v.  Mizell,  6  Ired.  Eq.  (N.  Car.) 

392. 

Oregon.  —  Windsor  v.  Simpkins,  19 
Oregon  117. 

Pennsylvania. — Ziegler  v.  Grim,  6 
Watts  (Pa.)  106. 

Vermont.  —  Brock  v.  Eastman,  28 
Vt.  659. 

United  States.  —  Frey  v.  Willoughby, 
,63  Fed.  Rep.  865. 

In  New  Hampshire  the  rule  set  forth 
in  the  text  does  not,  it  seems,  prevail, 
and  a  tenant  in  common  is  entitled  to 
partition  although  opposed  by  ^his  co- 
tenant  in  actual  and  exclusive  posses- 
sion. Barker  v.  Jones,  62  N.  H.  497; 
Whiiten  v.  Whitten,  36  N.  H.  326; 
Miller  v.  Dennett,  6  N.  H.  109.  Com- 
pare Brown  v.  Brown,  8  N.  H.  93. 

Adverse  Claim  under  Tax  Title.  —  In 
Ross  V.  Cobb,  48  111.  Ill,  it  was  held 
that  one  who  has  claimed  title  and 
paid  taxes  upon  land  for  a  number  of 
years  is  not  entitled  to  enforce  parti- 
tion against  one  who  has  an  adverse 
title,  but  his  remedy  is  by  an  action  to 
85  Volume  XV. 


in  common  is  not  such  a  circumstance 
as  will  render  partition  inequitable. 

Agreement  Not  to  Sue  for  Partition.  — 
In  Haeussler  v.  Missouri  Iron  Co.,  no 
Mo.  188,  it  was  held  that  an  agreement 
among  cotenants  that  neither  they  nor 
their  heirs  or  assigns  would  institute 
proceedings  for  partition  was  void  as 
an  unreasonable  restriction  upon  the 
enjoyment  and  use  of  the  property. 
G7wr;>flrt- Whitney  v.  Kendall,  63  N.  H. 
200. 

Effect  of  Conveyance  from  One  Tenant 
to  Another. —  In  King  v.  Howard,  27 
Mo.  21,  it  was  held  that  when  one  co- 
tenant  conveys  to  another  cotenant  his 
interest  in  the  premises,  his  right  of 
partition  is  entirely  lost. 

A  Fending  Lease  for  Tears  is  no  ob- 
stacle to  partition  between  owners  of 
the  fee.  Willard  v.  Willard,  145  U.  S. 
116,  in  which  case  the  court  cited  Co. 
Litt.  46a.  167a;  Com.  Dig.,  Parcener, 
C  6;  Wilkinson  ?'.  Joberns,  L.  R.  16 
Eq.  14;  Thruston  v.  Minke,  32  Md. 
571;  Cook  V.  Webb,  19  Minn.  167; 
Hunt  V.  Hazelton,  5  N.  H.  216;  and 
Wood  worth  v.  Campbell,  5  Paige  (N. 
Y).  518;  and  distinguished  Hunnewell 
V.  Taylor,  6  Cush.  (Mass.)  472,  in  which 
case  the  decision  was  governed  by  an 
express  statute  of  Massachusetts.  See 
further  Eberts  v.  Fisher,  44  Mich.  551. 

1.  Alabama.  —  McEvoy  v.  Leonard, 
89  Ala.  455. 

Arkansas.  —  Criscoe  v.  Hambrick,  47 
Ark.   235;    Moore  v.  Gordon,   44  Ark. 

334. 

Connecticut.  —  Adam  v.  Ames  Iron 
Co.,  24  Conn.  230;  Culver  v.  Culver,  2 
Root  (Conn.)  278. 

District  of  Columbia.  —  Moore  v. 
Shannon,  6  Mackey  (D.  C.)  157. 

Illinois.  —  Gibbs  v.  Davies,  168  111. 
205;  Ellis  V.  Hill.  162  111.  557.  In  the 
latter  case  the  court  cited  Reynolds 
V.  McCurry,  100  111.  356,  and  Williams 
V.  Wiggand,  53  111.  233. 

Indiana.  —  Schori  v.  Stephens,  62 
Ind.441;  Jenkins  z.-.  Dalton,  27  Ind.  78. 

Iowa.  —  Van  Ormer  v.  Harley,  102 
Iowa  150. 

Maryland.  —  Claude  v.  Handy,  83 
Md.  225;  Bannon  v.  Comegys,  69  Md. 
411. 

Massachusetts.  —  O'Brien   v.    Bailey, 

163  Mass.  325  [in  which  case  the  court 

cited  \\\ix\^y  v.  Hurley,  148  Mass.  444; 
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Statutory  Provisions.  —  In  quite  a  number  of  states  statutes  have 
been  enacted  which  have  enlarged  the  rights  of  a  disseized  tenant 
and  enable  him  in  one  suit  to  have  his  title  and  right  of  possession 
determined,  and  also  a  decree  for  partition.  These  statutes  have 
been  liberally  construed  as  enlarging  the  powers  of  the  court  and 
enabling  it  to  inquire  fully  into  and  determine  the  rights  of  all 
the  parties.* 

(2)  Assignees.  —  Under  the  statutory  provisions  of  many  states 
and  the  modern  rule  which  allows  an  assignee  to  bring  an  action 
in  the  same  manner  as  his  assignor  might  have  done,  the  assignee 
of  a  cotenant  or  joint  tenant  is  entitled  to  partition,  and  is  a 
proper  party  plaintiff  in  an  action  therefor;*  but  this  right  was 


quiet  title.  In  Rider  v.  Clark,  54  Iowa 
292,  the  right  of  one  having  a  tax  title 
to  partition  is  recognized.  See  also 
Van  Ormer  v.  Harley,  102  Iowa  154, 
and  Barker  v.  Jones,  62  N.  H.  497,  in 
which  latter  case  it  was  held  that  a  tax 
title  owned  by  a  cotenant  can  beset  up 
by  such  tenant  only  for  the  purpose  of 
enforcing  equitable  contribution. 

1.  Alabama.  —  Davis  v.  Bingham,  iii 
Ala.  292,  in  which  case  the  court  re- 
ferred to  Code  1886,  §§  3262,  3588;  Mc- 
Queen V.  Turner,  91  Ala.  273,  in  which 
case  it  was  held  that  Code  1886,  §  3251, 
declaring  that  no  division  shall  be 
made  in  the  Probate  Court  "  when  an 
adverse  claim  or  title  is  asserted  by 
any  one,  or  brought  to  the  knowledge 
of  the  commissioners  or  of  the  judge 
of  probate,"  is  not  applicable  to  the 
chancery  court.  See  also  Kilgore  v. 
Kilgore,  103  Ala.  614;  Sellars  v.  Fried- 
man, 100  Ala.  499;  Gore  v.  Dickinson, 
98  Ala.  363.  Likewise  see  Stevenson 
V.  Anderson,  87  Ala.  228;  McMath  v. 
De  Bardelaben,  75  Ala.  68;  Berry  v. 
Webb,  77  Ala.  507. 

California.  —  Martin  v.  Walker,  58 
Cal.  590,  in  which  case  the  court  con- 
strued Code  Civ.  Pro.,  §  752,  as  au-o 
thorizing  an  inquiry  into  the  rights  of 
all  the  parties. 

Illinois.  —  Howey  v.  Goings,  13  111. 
95,  holding  that  the  common-law  mode 
of  proceeding  for  partition  has  been 
greatly  extended  by  statute. 

Indiana.  —  Godfrey  v.  Godfrey,  17 
Ind.  6. 

Kansas.  —  Scarborough  v.  Smith,  18 
Kan.  399,  wherein  various  statutes  are 
reviewed.  See  also  Jockheck  v.  Davies, 
45  Kan.  630. 

Louisiana.  —  Denton  v.  Woods,  19 
La.  Ann.  356. 

Maine.  —  Call  v.  Barker,  12  Me.  320. 

Massachusetts.  —  Hunnewell  v.  Tay- 


lor, 6  Cush.  (Mass.)  472,  in  which  case 
the  court  cited,  as  illustrating  the  more 
liberal  practice  under  the  statute,  Mar- 
shall V.  Crehore,  13  Met.  (Mass.)  464. 
See  also  De  Witt  v.  Harvey,  4  Gray 
(Mass.)  486.  Likewise  see  Wells  v. 
Prince,  9  Mass.  508;  Barnard  v.  Pope, 
14  Mass.  434;  Bonner  v.  Kennebeck 
Purchase,  7  Mass.  475. 

Michigan.  —  Eberts  v.  Fisher,  44 
Mich.  551.  See  also  Campau  v.  Cam- 
pau,  19  Mich.  116. 

Minnesota.  —  Cook  v.  Webb,  19 
Minn.  167. 

Missouri.  —  Benoist  v.  Thomas,  I2i 
Mo.  660. 

New  York.  —  Weston  v.  Stoddard, 
137  N.  Y.  119,  holding  that  Code  Civ. 
Pro.,  c.  14,  tit.  I,  art.  2,  "  authorizes 
the  litigation  in  an  action  of  partition 
of  all  questions  of  title  which  arise 
upon  the  pleadings  between  the  coten- 
ants  and  their  privies  who  may  be  par- 
ties to  the  action,"  and  that  section 
1543  expressly  provides  that  the  title 
or  interest  of  the  plaintiff  as  stated  in 
the  complaint  may  be  controverted  by 
the  answer,  and  that  the  issue  may  be 
tried  and  determined.  See  also  Wain- 
man  V.  Hampton,  no  N.  Y.  429;  Flor- 
ence V.  Hopkins,  46  N.  Y.  182;  Beebee 
V.  Griffing,  14  N.  Y.  235;  Bradshaw  v. 
Callaghan,  8  Johns.  (N.  Y.)  558;  Jen- 
kins V.  Van  Schaak,  3  Paige (N.  Y.)  242. 

Ohio.  —  Tabler  v.  Wiseman,  2  Ohio 
St.  208. 

Construction  of  Statute.  —  A  statute 
will  not  be  construed  to  change  this 
rule  unless  it  appears  "  that  the  inten- 
tion to  effect  the  change  was  declared 
in  express  words,  or  is  evidenced 
by  necessary  implication."  Moore  v. 
Shannon,  6  Mackey  (D.  C.)  157,  in 
which  case  the  court  was  construing 
Act  Cong.  1876  (19  Stat,  at  L.  202). 

2.  Sherer  v.  Garrison,  in  Ala.   228; 
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not  countenanced  by  the  common  law  and  some  of  the  early- 
statutes.* 

(3)  Mortgagees.  —  Though  mortgagees,  of  course,  cannot  be 
parties  plaintiff  in  an  action  for  partition,  it  is  not  unusual  to 
bring  them  in  as  parties,  and  under  the  statutes  of  some  states 
their  rights  are  to  be  protected ;  and  in  some  states  a  mortgagee 
is  entitled  to  have  his  mortgage  foreclosed.  The  practitioner  is 
referred  to  the  statutes  of  the  various  states  and  to  the  cases  cited 
in  the  notes.* 

Partition  Subject  to  Eights  of  Mortgagee.  —  In  numerous  cases  it  has 
been  held  that  cotenants  of  mortgaged  property  may  have 
partition  subject  to  the  rights  of  the  mortgagee.* 

(4)  Trustees  and  Equitable  Owners.  —  The  general  rule  is  that 
the  holder  of  an  equitable  title  is  not  a  proper  party  plaintiff  ta 
a  suit  for  partition.* 

A  Cestui  Que  Trust  cannot  maintain  an  action  for  partition  unless 
he  is  authorized  by  statute  to  do  so.* 


Hill  V.  Jones,  65  Ala.  214;  Jones  v. 
Napier,  93  Ga.  582;  Chastain  v.  Hig^- 
don,  84  Ga.  iii;  Hainby  Mountain 
Gold  Mines  v.  Calhoun  Land,  etc.,  Co., 
83  Ga.  311;  Ott  V.  Sprague,  27  Kan. 
620;  Hall  V.  Morris,  13  Bush  (Ky.) 
322;  Boston  Franklinite  Co.  v.  Condit, 
19  N.  J.  Eq.  394;  Charleston,  etc.,  R. 
Co.  V.  Leech,  33  S.  Car.  175;  Baum 
V.  Stern,  i  S.  Car.  415;  Ferguson  v. 
Reed,  45  Tex.  574.  See  also  Marx  v. 
La  Rocque,  27  Oregon  45. 

1.  Newton  Bank  v.  Hull,  10  Allen 
(Mass.)  144;  Nichols  v.  Nichols,  28  Vt. 
228, 

2.  Thompson  v.  Frew,  107  111.  478, 
which  case  was  decided  under  statutes 
providing  that  a  person  having  a 
mortgage,  attachment,  or  other  lien 
shall  be  concluded  by  the  judgment 
in  partition,  so  far  as  it  respects  the 
partition  and  the  assignment  of  the 
shares,  and  that  it  shall  be  the  duty  of 
the  court  to  divide  the  proceeds  of  the 
sales  according  to  the  interests  of  the 
parlies.  See  also  Conyers  v.  Mericles, 
75  Ind.  443,  holding  that  a  mortgagee 
is  entitled  not  only  to  a  foreclosure  of 
his  mortgage,  but  also  to  a  reformation 
thereof.  See  further  Hammond  v. 
Perry,  38  Iowa  217;  Ewer  v.  Hobbs,  5 
Met.  (Mass.)  i. 

Mortgagee  Cannot  Be  Plaintiff.  —  In 
Mitchell  V.  Farrish,  69  Md.  235,  the 
court  said:  "A  mortgagee  of  the  un- 
divided interest  of  one  tenant  in  com- 
mon has  no  right  to  file  a  bill  for 
partition.  *  *  *  He  may  foreclose 
his  mortgage  and   have  a  sale  of  that 


interest,  but  if  he  couples  with  that  an' 
application  for  partition  his  bill  is  mul- 
tifarious." 

3.  Bienvenu  v.  Factors,  etc..  Ins, 
Co.,  33  La.  Ann.  213;  Colton  v.  Smith, 
II  Pick.  (Mass.)  311;  Watson  v.  Priest, 
9  Mo.  App.  263;  United  New  Jersey 
R.,  etc.,  Co.  V.  Long  Dock  Co.,  42  N. 
J.  Eq.  547;  Reid  v.  Gardner,  65  N.  Y. 
578;  Stewart  v.  Allegheny  Nat.  Bank, 
lor  Pa.  St.  34.2;  Green  v.  Arnold,  11  R.. 
I.  364. 

4.  Williams  v.  Wiggand,  53  111.  233;. 
Striker  v.  Mott,  2  Paige  (N.  Y.)  388, 
Compare  Johnson  v.  Filson,  118  111.  219, 

Rtile  Not  XJniform.  —  In  some  juris- 
dictions, however,  it  has  been  held  that 
a  court  of  equity  may  entertain  a  suit 
for  partition  upon  a  showing  of  a  mere 
equitable  title.  Longwell  v.  Bentley, 
23  Pa.  St.  99;  Willing  v.  Brown,  7  S, 
&  R.  (Pa.)  467 ;  Leverton  v.  Waters,  7 
Coldw.  (Tenn.)  20. 

5.  Thebaud  v.  Schemerhorn,  10  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  72, 
wherein  it  was  held  that  a  conveyance 
by  a  trustee  to  a  cestui  que  trust  which 
does  not  extinguish  the  trust  gives  the 
cestui  que  trust  no  status  to  maintain  an 
action  for  partition.  See  also  Harris  v, 
Larkins,  22  Hun  (N.  Y.)  488. 

Action  by  Trustee.  —  It  has  been  held 
that  a  trustee  is  a  proper  party  plain- 
tiff. Gallie  v.  Eagle,  65  Barb.  (N.  Y.> 
583.  See  also  Cheesman  v.  Thorne,  i 
Edw.  Ch.  (N.  Y.)  629,  holding  that  a 
tenant  in  common  is  not  estopped  from 
maintaining  a  suit  for  partition  because 
he  is  a  trustee  for  another  party. 
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(5)  Heirs  and  Legal  Representatives.  —  Administrators  and 
executors  do  not  come  within  any  of  the  classes  of  persons  entitled 
to  maintain  suits  for  partition,  such  as  joint  tenants,  tenants  in 
common,  or  coparceners,  and  therefore  are  not  proper  parties 
plaintiff  in  a  suit  for  partition.* 

Heirs.  —  As  a  general  proposition,  an  heir  is  a  proper  party 
plaintiff  in  a  suit  for  partition.*  And  it  has  been  held  that  the 
grantee  of  an  heir  has  such  an  interest  in  the  decedent's  estate  as 
will  entitle  him  to  maintain  an  action  for  partition.* 

Exceptions  to  General  Eule  as  to  Heirs.  —  There  are  various  exceptions 
to  the  general  rule  that  an  heir  may  maintain  an  action  for 
partition.  Thus  it  has  been  held  that  the  heir  of  a  deceased 
partner  cannot  maintain  a  suit  for  partition  where  such  suit  would 
be  in  effect  one  to  adjust  the  partnership  estate.  Other  exceptions 
are  stated  in  the  notes.* 

which  case  the  right  of  action  by  an 
heir  was  statutory;  Walther  v.  Reg- 
nault,  56  Hun  (N.  Y.)  560;  Hoyle  v. 
Huson,  I  Dev.  L.  (N.  Car.)  348;  Stew- 
arts' Appeal,  56  Pa.  St.  241;  Helms  v. 
Mynatt,  6  Coldvv.  (Tenn.)  215;  Wipff 
V.  Heder,  (Tex.  Civ.  App.  1897)  41  S. 
W.  Rep.  164;  Pressley  v.  Robinson,  57 
Tex.  453. 

3.  Stewart's  Appeal,  56  Pa.  St.  241. 
Alien  Heirs.  —  It  has  been  held  that 

alien  heirs  whose  disability  to  inherit 
has  been  removed  by  treaty  may  main- 
tain an  action  for  partition.  Scharpf 
V.  Schmidt.  172  111.  255;  Schultze  v. 
Schultze,  144  111.  290. 

4.  Holton  V.  Guinn,  65  Fed.  Rep. 
450,  wherein  it  was  held  that  until  the 
partnership  affairs  have  been  wound 
up,  and  the  debts  of  the  partnership 
paid,  the  possession  of  the  partnership 
realty  by  the  surviving  partner  is 
adverse  to  and  exclusive  of  the  heir 
at  law,  and  hence  no  suit  for  partition 
will  lie.  Citing  Holmes  v.  McGee,  27 
Mo.  597,  and  Priest  v.  Chouteau,  85 
Mo.  407. 

Estate  Set  Apart  for  Maintenance  of 
Family.  —  Heirs  are  not  entitled  to 
bring  an  action  for  partition  so  long  as 
the  estate  is  set  apart  for  the  mainte- 
nance of  the  family  in  general.  Whitt 
V.  Ketchum,  84  Ga.  128. 

Interference  with  Widow's  Vested  In- 
terest. —  A  partition  suit  which  will  in- 
terfere with  the  vested  interests  of  the 
widow  cannot  be  brought  by  heirs. 
Garvey  v.  Union  Trust  Co.,  29  N.  Y. 
App,  Div.  513.  See  also  Yoe  v.  Han- 
vey,  25  S.  Car.  94. 

Estate  in  Process  of  Administration.  — 
Heirs  cannot  maintain  a  suit  for  parti- 
tion while  the  estate  is  in  process  of 
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1.  VVhitlock  V.  Willard.  18  Fla.  156, 
wherein  the  court  said:  "  The  right 
of  the  administrator  is  limited  to  a 
temporary  possession  for  special  pur- 
poses. The  court  cannot  by  decree 
properly  v^st  in  him  any  other  estate 
than  a  simple  possession,  such  as  the 
law  recognizes  as  his  right,  and  while 
such  qualified  right  to  possession  may 
enable  him  to  sue  in  ejectment  to  re- 
cover possession,  he  does  not  have 
such  an  estate  in  the  land  as  the  stat- 
ute contemplates  and  requires  as  the 
basis  for  a  suii  in  partition."  See  also 
Greeley  v.  Hendricks,  23  Fla.  366; 
Nason  v.  Willard,  2  Mass.  479. 

2.  Austin  V.  Rutland  R.  Co.,  17  Fed. 
Rep.  466;  Duncan  v.  Pope,  47  Ga.  445, 
in  which  case  it  was  held  that  a  recog- 
nized bastard  heir  is  entitled  to  parti- 
tion; Anderson  v.  Smith,  159  111.  93; 
Shorten  v.  Judd,  56  Kan.  43,  in  which 
case  it  was  held  that,  under  the  stat- 
utes, "  where  relief  is  sought  only  as 
to  real  estate,  and  no  part  thereof  has 
been  sold  for  the  payment  of  debts,  and 
no  division  has  been  made,  an  heir 
may  have  specific  relief  as  to  the  prop- 
erty itself,  and  need  not  pursue  the 
circuitous  remedy  of  contribution  in 
the  Probate  Court;  "  Bayhi  v.  Bayhi, 
35  La.  Ann.  527;  Gilmore  v.  Menard,  9 
La.  Ann.  212,  holding  that  a  mortgage 
given  by  one  heir  will  not  affect  the 
rights  of  the  other  heirs  to  partition; 
Chenery  v.  Dole,  39  Me.  162,  holding 
that  a  parol  division  among  some  of  the 
heirs  is  not  an  obstacle  to  an  adverse 
action  by  another  one  of  them  for  par- 
tition; Smith  V.  McWhorter,  74  Miss. 
400;  Thomas  v.  Black,  113  Mo.  66; 
Hannah  v.  Hannah,  109  Mo.  236; 
Ward  V.  Ward,  23  Hun  (N.  Y.)  431,  in 
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Eflfect  of  Provisions  of  Will.  —  A  suit  for  partition  cannot  be  main- 
tained by  an  heir  in  contravention  of  a  provision  of  the  decedent's 
will.* 

Pretermitted  Children  may  assert  their  rights  in  a  partition  proceed- 
ing instituted  by  the  devisees.* 

A  Power  of  Sale  Given  to  an  Executor  authorizing  the  conversion  of 
real  property  into  personal  property  is  not  a  bar  to  a  suit  for 
partition  by  an  heir.' 

(6)  Tenants  for  Life  and  for  Years  —  Tenants  for  Life.  —  Tenants 
in  common  of  a  life  estate,  according  to  the  general  rules  of  equity, 
and  also  under  the  statutes  of  some  states,  are  entitled  to  sue  for 
partition  among  themselves.* 

Lessees  for  Years.  —  It  has  been  held  that  lessees  for  years  have 
such  an  interest  in  the  premises  as  will  entitle  them  to  sue  for  the 
partition  thereof.* 


administration  and  debts  of  the  estate  ' 
are  unprovided  for.  Trowbridge  v. 
Caulkins,  17  R.  I.  580;  Hendry  v.  Hol- 
lingdrake,  16  R.  I.  477.  See  also 
Lafferty  v.  Shinn,  38  Ohio  St.  46;  Alex- 
ander V.  Alexander,  26  Neb.  68. 

1.  Hill  V.  Jones,  65  Ala.  214,  holding 
that  a  suit  cannot  be  instituted  prior  to 
a  day  specifically  prescribed  in  the 
will;  Bonner  v.  Hastey,  90  Ga.  208, 
holding  that  where  rents  and  profits 
are  devised  for  life,  such  life  estate 
cannot  be  interfered  with;  Sikemeier 
V.  Galvin,  124  Mo.  367;  Madigan  v. 
Burns,  (N.  H.  1893)  29  Atl.  Rep.  454, 
holding  that  the  express  terms  of  the 
will  are  binding;  Story  v.  Palmer,  46 
N.  J.  Eq.  I,  holding  that  a  trust  estate 
created  by  the  will  cannot  be  destroyed 
ordinarily  by  a  suit  for  partition  among 
the  cestuis  que  trustent ;  Strong  v.  Har- 
ris, 84  Hun  (N.  Y.)  314,  wherein  it  was 
declared  that  an  action  "  which  would 
remove  from  the  custody  of  executors 
the  whole  estate  of  a  testator  and  dis- 
tribute it  among  the  beneficiaries  is 
unknown  to  the  law;  "  Muldoon  v. 
Trewhitt,  (Tenn.  1896)  38  S.  W.  Rep. 
109.  See  also  Sawyer  v.  Sawyer,  61 
N.  H.  50. 

2.  Thomas  :•.  Black,  113  Mo.  66. 
Heirs    Having    No    Interest    in    the 

estate,  in  consequence  of  the  provi- 
sions of  the  testator's  will  or  otherwise, 
cannot,  of  course,  maintain  an  action 
for  partition.  Dinwiddle  z/.  Smith,  141 
Ind.  318;  Johnson  v.  Gilbert.  13  Rich. 
Eq.  (S.  Car.)  42;  Putnam  v.  Young,  57 
Tex.  461. 

3.  Mellen  v.  Banning,  72  Hun  (N.  Y.) 
176.  See  also  Palmer  v.  Marshall,  81 
Hun  (N.  Y.)  15;  Duffy  v.  Duffy,  50  Hun 


(N.  Y.)  266.     But  see  Sill   v.   Blaney, 
159  Pa.  St.  264. 

4.  Hobson  3>.  Sherwood,  4  Beav.  184; 
Gaskell  v.  Gaskell,  6  Sim.  643;  Hawk- 
ins V.  McDougal,  125  Ind.  597;  Ackley 
V.  Dygert,  33  Barb.  (N.  Y.)i76;  Eisner 
V.  Curiel,  20  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  245;  Jenkins  v.  Fahey,  73  N.  Y. 
355.  See  also  Shaw  v.  Beers,  84  Ind. 
528  [in  which  case  the  court  cited  Swain 
V.  Hardin,  64  Ind.  85;  Longlois  v.  Long- 
lois,  48  Ind.  60;  and  Russell  v.  Russell, 
48  Ind.  456]. 

A  Life  Tenant  and  a  Remainderman  are 
not  joint  owners  or  tenants  in  common 
of  the  same  real  estate,  and  where  by 
statute  partition  can  be  had  only  when 
the  land  is  so  owned,  the  life  tenant 
cannot  sue  for  partition  or  for  the  sale 
of  the  land.  Smith  v.  Runnels,  97 
Iowa  55,  in  which  case  the  court  cited 
Johnson  v.  Moser,  72  Iowa  523,  and 
Clark  V.  Richardson,  32  Iowa  399.  See 
also  Seiders  v.  Giles,  141  Pa.  St.  93. 

5.  Baring  v.  Nash,  i  Ves.  &  B.  551; 
Mussey  v.  Sanborn,  15  Mass.  155,  in 
which  case  it  was  held  that  under  the 
statute  partition  might  be  had  on  the 
petition  of  one  who  had  title  to  a 
moiety  of  the  premises  under  a  lease 
for  years,  although  the  tenant  of  the 
other  part  of  the  premises  held  the 
same  in  fee.  See  further  Hill  V. 
Reno,  112  111.  154. 

As  Between  Lessee  and  Lessor.  —  A 
tenant  for  years  under  a  lease  cannot 
maintain  a  suit  for  partition  against 
the  lessor.  Barlow  v.  Dahm,  97  Ala. 
414,  in  which  case  the  lessee  acquired 
by  purchase  from  a  third  person  an 
undivided  third  interest  in  the  land. 
The  court  cited  Houston   11.  Farris,  71 
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Statutory  Provisions  in  some  States  have  enlarged  the  rights  of  those 
having  an  interest  in  land  to  sue  for  partition,  and  are  of  course 
conclusive  upon  the  powers  of  the  applicant  to  maintain  an  action.* 

(7)  Tenants  by  Curtesy  and  Dower.  —  A  Tenant  by  Curtesy,  under  the 
rules  of  equity  and  under  the  statutes  of  various  states,  is  entitled 
(to  maintain  an  action  for  partition  when  he  is  the  tenant  of  an 
undivided  share,  upon  the  same  principle  that  entitles  a  tenant 
for  life  to  partition ;  but  not  when  he  is  a  tenant  of  the  whole 
-estate.* 

A  Mere  Dower  Interest  in  the  whole  estate  is  not  such  an  interest  as 
entitles  the  holder  thereof  to  maintain  an  action  for  partition.* 

(8)  Partners.  —  An  action  for  partition  is  not  a  proper  remedy 
to  settle  and  wind  up  a  partnership,  and  an  action  cannot  be 
maintained  by  a  partner  for  partition  of  the  partnership  property.* 


Ala.  570;  Caldwell  v.  Smith,  77  Ala. 
167;  and  Norwood  v.  Kirby,  70  Ala. 
397. 

1.  Gillespie  v.  Allison,  115  N.  Car. 
542;  Carneal  v.  Lynch,  91  Va.  114,  in 
which  latter  case  the  suit  was;  brought 
under  Code  Va.,  1887,  §  2432. 

Liberal  Construction  of  Statute.  —  In 
Mussey  v.  Sanborn,  15  Mass.  155,  the 
court,  speaking  of  a  process  given  by 
■statute  to  "  all  persons  interested," 
declared  that  this  is  a  beneficial  pro- 
cess and  that  it  should  not  be  restricted 
without  reason. 

2.  Tilton  V.  Vail,  53  Hun  (N.  Y.)  324, 
117N.  Y.  520.  See  also  Riker  z/.  Darke, 
4  Edw.  Ch.  (N.  Y.)  668 ;  Sears  v.  Hyer,  i 
Paige  (N.  Y.)483;  Otley  v.  McAlpine, 
2  Gratt.  (Va.)  340;  Atkinson  v.  Brady, 
114  Mo.  200,  which  case  was  decided 
under  Rev.  Stat.  Mo.,  1889,  §  7132. 
But  see  Walker  v.  Dil worth,  2  Dall. 
<(Pa.)  257,  in  which  case  the  right  of  the 
tenant  by  curtesy  to  sue  for  partition 
was  questioned. 

"Where  Tenant  by  Curtesy  Is  Tenant  of 
ISThole  Estate. —  In  Tilton  v.  Vail,  53 
Hun  (N.  Y.)  324,  it  was  said:  "  The 
lule  that  a  tenant  by  the  curtesy  can- 
aiot  maintain  an  action  of  partition  ap- 
plies to  those  cases  where  he  is  tenant 
by  the  curtesy  of  the  whole  estate,  and 
AS  a  consequence  his  possession  is  ex- 
clusive, and  he  clearly  does  not  come 
■within  the  definition  of  being  a  tenant 
in  common  with  anybody  or  of  any- 
sthing."  See  also  Atkinson  v.  Brady, 
ai4  Mo.  200. 

3.  Hurste  v.  Hotaling,  20  Neb.  178; 
Coles  V.  Coles,  i"?  Johns.  (N.  Y.)  319. 

In  Wood  V.  Cfute,  i  Sandf.  Ch.  (N. 
"Y.)  199,  the  court,  speaking  of  tenants 
tfor  years,  by  the  curtesy  or  in  dower. 


said:""  These  may  be  made  parties  to 
the  partition,  but  there  appears  to  be 
no  authority  for  their  instituting  it, 
unless  they  are  also  tenants  in  common 
in  possession." 

4.  Baird  v.  Baird,  i  Dev.  &  B.  Eq. 
(N.  Car.)  524,  in  which  case  the  court 
said:  "  There  can  be  no  division  of 
partnership  property  until  all  the  ac- 
counts of  the  partnership  have  been 
taken  and  the  clear  interest  of  each 
partner  ascertained.  Partners  do  not 
necessarily  hold  equally.  They  hold 
according  to  the  sums  they  are  re- 
spectively entitled  to  receive  from  the 
common  stock.  The  usual  decree  is 
to  sell  everything  and  turn  all  into 
money  for  a  division.  But  if  the  part- 
ners are  made  equal  out  of  other 
effects,  and  then  lands  remain,  they 
may,  no  doubt,  be  specifically  divided. 
That,  however,  cannot  be  known  until 
the  partnership  accounts  have  been 
settled  between  the  parties  or  taken 
under  the  order  of  the  court."  See 
also  Pennybacker  v.  Leary,  65  Iowa 
220;  Godfrey  v.  White,  43  Mich.  171; 
Holmes  v.  McGee,  27  Mo.  597;  Dan- 
vers  V.  Dorrity,  14  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  206.  See  further  Martin  z/. 
Rosedale,  130  Ind.  109;  Latshaw's  Ap- 
peal, 122  Pa.  St.  142;  Houghton  v. 
Callahan,  3  Wash.  158;  McConnel  v. 
Kibbe,  43  111.  12;  Soutter  v.  Atwood, 
34  Me.  153,  56  Am.  Dec.  647;  Russell 
V.  Beasley,  72  Ala.  190;  Baldwin  v. 
Humphrey,  44  N.  Y.  609.  But  see 
Collins  V.  Dickinson,  i  Hayw.  (N.  Car.) 
240. 

After  a  Sale  of  an  Interest  in  Partner* 
ship  Lands  under  an  order  of  court,  it 
seems  that  the  purchaser  may  main- 
tain partition.     Cowden  v.  Cairns,  28 
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(9)  Reversioners  and  Remaindermen  —  Eule  in  Absence  of  statate.  — 
It  has  been  uniformly  held  that  a  reversioner  or  a  remainderman 
cannot  have  partition  so  long  as  the  particular  estate  is  in  esse, 
unless  the  action  is  authorized  by  statute.* 

statutory  Provisions.  —  In  many  states  this  general  rule  has  been 
modified  by  statute  permitting  all  interests,  including  those  of  a 
remainderman  or  a  reversioner,  to  be  made  the  subject-matter  of 
a  suit  for  partition.* 

(10)  Joinder  —  Cotenants.  —  The  rule  is  uniform  that  two  or  more 
cotenants  may  unite  in  an  action  for  partition  against  the  remain- 
ing interest.' 

Other  Parties  Who  May  Join.  —  A  husband  and  wife  may  unite  in  an 
action  for  partition.*     Likewise  a  life  tenant  and  a  remainderman 

Mo.  241  [in  which  case  the  court  cited 
Reinders  v.  Koppelmann,  68  Mo.  501; 
Preston  v.  Brant,  q6  Mo.  552;  Atkin- 
son V.  Brady,  114  Mo.  202;  and  Sike- 
meier  y.  Galvin,  124  Mo.  367]. 

Neiv  Jersey.  —  Roarty  v.  Smith,  53 
N.  J.  Eq.  253;  Smith  v.  Gaines,  39  N. 
J.  Eq.  545;  38  N.J.  Eq.  65. 

New  York.  —  Harding  v.  Craft,  2i 
N.  Y.  App.  Div.  139,  in  which  case  the 
court  relied  upon  Code  Civ.  Pro.,  i^§ 
1532,  1533.  1538.  See  also  Hughes  v. 
Hughes,  30  Hun  (N.  Y.)  349;  Sullivan 
V.  Sullivan.  4  Hun  (N.  Y.)  198;  Blake- 
ley  V.  Calder,  15  N.  Y.  617. 

Tennessee.  —  Bierce  v.  James,  87 
Tenn.  538. 

Texas.  —  Tieman  v.  Baker,  63  Tex. 
641. 

3.  Sample  v.  Sample,  34  Kan.  73, 
wherein  the  court  said:  "Considering 
this  case  as  an  action  for  partition,  and 
an  action  for  partition  only,  there  was 
certainly  no  defect  of  parties,  either 
plaintiff  or  defendant,  and  no  misjoin- 
der of  either  causes  of  action  or  par- 
ties. Any  person  who  has  an  undivided 
interest  in  real  es  ate  may  commence 
an  action  for  partition  without  joining 
with  him  or  her  as  plaintiffs  any  of  the 
other  interested  parties.  The  other 
interested  parties  may  be  made  defend- 
ants, but  they  need  not  be  made  plain- 
tiffs; and  so  far  as  is  shown  in  this 
case,  every  person  who  has  or  might 
claim  to  have  an  interest  whatever  in 
the  real  estate  in  controversy  has  been 
made  a  party.  The  statute  regulating 
the  action  for  partition  is  article  26  of 
the  Civil  Code."  See  also  Donnor  v. 
Quartermas,  90  Ala.  164;  Ladd  v. 
Perley,  18  N.  H.  395;  Weise  v.  Welsh, 
30  N.  J.  Eq.  431;  Lockhart  v.  Power,  2 
Watts  (Pa.)  371. 

4.  Foster  v.  Foster,  38  Hun  (N.  Y.) 


Mo.  471;    Greene  v.   Graham,  5  phio 
264. 

Agreement  Not  to  Partition.  —  Parti- 
tion will  not  be  decreed  among  partners 
in  the  face  of  an  express  contract  not 
to  partition.  Martin  v.  Martin,  170  111. 
639;  Eberts  v.  Fisher,  54  Mich.  294. 
See  also  Avery  v.  Payne,  12  Mich.  540. 

1.  Hodgkinson,  Petitioner,  12  Pick. 
(Mass.)  374;  Johnson  v.  Johnson,  7 
Allen  (Mass.)  ig6;  Metcalfe  v.  Miller, 
96  Mich.  459;  Belew  v.  Jones,  56  Miss. 
342;  Simmons  v.  MacAdaras,  6  Mo. 
App.  297;  Brown  v.  Brown,  8  N.  H.  93; 
Striker  v.  Mott,  2  Paige  (N.  Y.)  388; 
Hughes  V.  Hughes,  63  How.  Pr.  (N.  Y. 
Supreme  Ct.)4o8;  Sullivan  v.  Sullivan, 
66  N.  Y.  37;  Wood  v.  Sugg,  91  N.  Car. 
93  [in  which  case  the  court  cited  Max- 
well V.  Maxwell,  8  Ired.  Eq.  (N.  Car.) 
25,  and  Hassell  v.  Mizell,  6  Ired.  Eq. 
(N.  Car.)  392];  Osborne  v.  Mull,  91  N. 
Car.  203;  Simpson  v.  Wallace,  83  N. 
Car.  477;  Savage  v.  Savage,  19  Oregon 
112;  Merritt  v.  Hughes,  36  W.  Va.  356 
[in  which  case  the  court  cited  Schori 
V.  Stephens,  62  Ind.  441;  Hughes  v. 
Hughes,  63  How.  Pr.  (N.  Y.  Supreme 
Ct.)  408;  Sullivan  v.  Sullivan,  66  N.  Y. 
37;  and  Tabler  f .  Wiseman,  2  Ohio  St. 
208].  See  also  Bice  v.  Nixon,  34  W. 
Va.  107. 

After  Assignment  of  Dower.  —  In  Mor- 
gan V.  Staley,  11  Ohio  389,  the  court 
held,  following  the  analogies  of  Brad- 
shaw  V.  Callaghan,  8  Johns.  (N.  Y.) 
564,  and  Swan's  Stat.  612,  that  the  re- 
mainder might  in  equity  be  partitioned 
when  dower  had  been  assigned. 

2.  Illinois.  —  Drake  v.  Merkle,  153 
111.  318;  Scoville  V.  Hilliard,48  111.  453. 

Massachusetts.  —  Taylor  v.  Blake,  109 
Mass.  513,  in  which  case  the  suit  was 
bi'ought  under  Gen.  Stat.,  c.  136. 

Missouri,  —  Gulick   v.  Huntley,  144 
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may  maintain  partition  against  the  other  remaindermen.*  An 
administrator  and  an  heir  are  proper  parties  plaintiff  in  a  bill  for 
partition,*  and  so,  too,  an  executor  and  a  devisee,'  and  a  widow 
and  an  heir.* 

b.  Defendants — (i)  Necessary  Defendants  —  (a)  In  General, — 
All  Persons  Having  an  Interest  in  the  subject-matter  of  the  premises 
sought  to  be  partitioned,  of  whatever  nature  or  quantity,  and 
whether  in  possession  or  out  of  possession,  should,  as  a  general 
proposition,  be  made  parties;  *  and  this  general  rule  is  recognized 
in  some  states  by  statute.® 

Eight  to  Intervene.  —  Persons  having  an  interest,  in  the  discretion 
of  the  court,  upon  applications  duly  made,  are  permitted  to 
become  parties  and  have  their  rights  litigated  and  determined  at 
any  time  during  the  pendency  of  the  action.'' 

The  Death  of  One  or  More  of  the  Defendants'  does  not  abate  the  action, 
but  makes  it  necessary  to  revive  the  action  in  the  name  of  the 
heir,  devisee,  or  other  person  authorized  to  represent  the  title  of 
such  defendant.** 

Where  the  United  States  has  an  interest  in  the  property  sought  to  be 
partitioned,  it  must  be  made  a  party  and  must  voluntarily  appear, 
otherwise  the  suit  will  be  dismissed.* 

365;  Ripple  V.  Gilborn,  8  How.  Pr.  (N. 
Y.  Supreme  Ct.)  456. 

1.  Sikemeier  v.  Galvin,  124  Mo.  367. 

2.  Harkins  v.  Pope,  10  Ala.  493. 
8.  Page  V.  Webster,  8  Mich.  263. 
4.  Chouteau  v.  Paul,  3  Mo.  260.     But 

see  Wood  v.  Bryant,  68  Miss.  198. 

8.  Alabama. — Gayle  v.  Johnston,  80 
Ala.  395;  Ferris  v.  Montgomery  Land, 
etc.,  Co.,  94  Ala.  557. 

Dela7vare.  —  Candy  v.  Stradley,  i 
Del.  Ch.  113. 

Florida.  —  Nelson  v.  Haisley,  39  Fla. 

145- 

Georgia.  —  Vason  v.  Clanton,  102  Ga. 

540. 

Illinois.  —  Kester  v.  Stark,  19  III.  328. 

Indiana.  —  Milligan  v.  Poole,  35 
Ind.  64. 

Kentuckv.  —  Hunter  v.  Brown,  7  B. 
Mon.  (Ky.)  283. 

Louisiana.  —  Ware  v.  Vignes,  35  La. 
Ann.  288;  Bouttfe  v.  Boutt6,  30  La. 
Ann.  177. 

Missouri.  —  Estes  v.  Nell,  108  Mo. 
172;  Thompson  z/.  Holden,  117  Mo.  118. 

New  York.  —  Burhans  v.  Burhans, 
2  Barb.  Ch.  (N.  Y.)  398. 

North  Carolina.  —  Green  v.  Bennett, 
120  N.  Car.  394. 

Texas.  —  HoUoway  v.  Mcllhenny 
Co.,  77  Tex.  657;  Glasscock  v.  Hughes, 
55  Tex.  461. 

West  Virginia.  —  High  v.  Pancake, 
42  W.  Va,  602. 


Wisconsin.  —  Grady  v.  Maloso,  92 
Wis.  666. 

United  States.  —  Barney  v.  Baltimore, 
6  Wall.  (U.  S.)  280. 

6.  Gates  r.  Salmon,  35  Cal.  576; 
Sutter  V.  San  Franciscoo,  36  Cal.  112; 
Foster  v.  Jones,  (Miss.  1894)  17  So. 
Rep.  893;  Claughton  v.  Claughton, 
70  Miss.  384;  McGregor  v.  Hampton, 
70  Mo.  App.  98;  Brooks  v.  Austin,  95 
N.  Car.  474;  Lancaster  z/.  Seay,  6  Rich. 
Eq.  (S.  Car.)  iii;  Morse  v.  Stockman, 
65Wis.  36. 

7.  Huntress  v.  Tiney,  46  Me.  83; 
Field  Z-.  Persons  Unknown,  34  Me.  35; 
Latimer  v.  Hanson,  i  Bland  (Md.)  51; 
Harman  v.  Kelley,  14  Ohio  502;  Wick- 
ersham  v.  Young,  i  Miles  (Pa.)  395. 

8.  Nelson  v.  Haisley,  39  Fla.  145; 
Molineaux  v.  Raynolds,  55  N.  J.  Eq. 
187;  Rogers  v.  Paterson,  4  Paige  (N. 
Y.)  450;  Wilkinson  v.  Parish,  3  Paige 
(N.  Y.)  653.  See  also  Lyon  v.  Register, 
36  Fla.  273,  in  which  case  the  court  cited 
Ewald  V.  Corbett,  32  Cal.  493;  Requa 
V.  Holmes,  16  N.  Y.  193,  26  N.  Y.  338, 
and  Pearson  v.  Carlton,  18  S.  Car.  47. 
And   see  generally  article  Death,  vol. 

5,  P-   783. 

9.  Ferris  v.  Montgomery  Land,  etc., 
Co.,  94  Ala.  557. 

Lien  for  Taxes.  —  Where  a  lien  for 
taxes  exists  against  the  property  it  is 
necessary  to  make  the  municipal  cor- 
poration  to  which   the  taxes  are  due  a 
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(b)  Heirs  and  Devisees.  —  Heirs  and  devisees  are  necessary  parties 
to  a  suit  for  partition,*  but  mere  residuary  legatees  have  been  held 
not  to  be  necessary  parties.* 

(c)  Life  Tenants  and  Eemaindermen.  —  A  life  tenant  is  a  necessary 
party  in  an  action  for  partition,'  and  likewise  remaindermen  are 
necessary  parties  where  it  is  sought  to  cut  off  their  interests.* 

(d)  Cestuis  Que  Trnstent.  —  It  is  held  that  a  cestui  que  trust  must  be 
rnade  a  party  defendant  in  order  to  bind  his  interest,  and  that  his 
trustee  does  not  represent  him  in  a  partition  action.*  But  this 
rule  has  been  questioned,®  if  not  repudiated.''  One  holding  an 
equitable  title  to  property  is  a  proper  party.® 


party,  otherwise  the  validity  of  the  lien 
cannot  be  litigated.  Leinen  v.  Elter, 
43  Hun  (N.  Y.)  249. 

1.  Rivas  V.  Summers,  33  Fla.  571, 
holding  that  a  trustee  endowed  by  a 
will  with  special  interests  or  powers  as 
to  real  property  devised  toothers  is  not 
"  such  a  trustee  [as]  to  be  either  an 
owner  or  representative  of  the  heirs  or 
devisees."  Savage  v.  Williams,  15  La. 
Ann.  250;  Whitton  v.  Whitton,  38  N. 
H.  127. 

In  Louisiana  it  is  expressly  required 
by  statute  that  heirs  and  devisees  shall 
be  made  parties.  Gibbs  v.  Jackson,  47 
La.  Ann.  766,  in  which  case  the  court 
cited  Civ.  Code,  art.  1328. 

2.  Fales  v.  Fales,  148  Mass.  42;  Rein- 
ders  V.  Koppelmann,  68  Mo.  482.  See 
also  Prentice  v.  Janssen,  79  N.  Y.  478. 

3.  Klingensmilh's  Estate,  130  Pa.  St. 
516;  Bell  V.  Adams.  81  N.  Car.  ir8. 

4.  Gayle  v.  Johnston,  80  Ala.  395; 
Numsen  v.  Lyon,  87  Md.  31;  Moore  v. 
Appleby,  36  Hun  (N.  Y.)  368;  Sullivan 
V.  Sullivan,  66  N.  Y.  37;  Brevoort  v. 
Brevoorl,  70  N.  Y.  136;  Bell  v.  Adams, 
81  N.  Car.  118. 

5.  Vogle  V.  Brown,  120  111.  338,  hold- 
ing that  a  decree  of  partition  is  not 
binding  on  the  holder  of  a  debt  secured 
by  a  deed  of  trust  on  a  portion  of  the 
premises  when  he  is  not  made  a  party 
to  the  suit,  even  if  the  trustee  in  the 
deed  is  made  a  party. 

6.  In  Smith  v.  Gaines,  38  N.  J.  Eq. 
65,  the  court  said:  "  The  defendants 
also  object  that,  inasmuch  as  it  appears 
that  the  complainants  hold  their  title 
to  the  half  of  the  remainder  by  a  con- 
veyance to  them  '  as  trustees,'  they 
cannot  maintain  this  suit  without  mak- 
ing their  cestuis  que  trustent  parties 
thereto.  But  where  a  trustee  has  tho 
whole  legal  estate  of  a  share,  he  may 
proceed  in  partition  without  making  his 
cestui  que  trust  a  party.     In  cases  where 


the  existence  of  the  property  is  not 
affected,  and  the  only  object  is  to  trans- 
fer it  into  the  hands  of  the  trustee,  the 
cestui  que  trust  is  not  a  necessary  party. 
*  *  *  A  suit  in  partition  is  of  that 
character.  This  suit,  then,  is  properly 
brought." 

7.  In  Railsback  v.  Lovejoy,  116  111. 
442,  it  was  held  that  where  the  legal 
title  of  land  is  acquired  by  a  firm  in  the 
name  of  one  partner,  he  holds  as 
trustee  for  the  others,  and  in  a  partition 
suit  such  remaining  partners  are  not 
necessary  parties,  as  they  are  fully  rep- 
resented by  the  partner  having  the 
legal  title. 

"  The  Beneficisiry  in  a  Deed  of  Trust  to 
secure  the  payment  of  a  debt  is  a  proper 
party  to  a  suit  for  partition  of  the  land. 
This  conclusion  was  not  stated  in  Yates 
V.  Johnson,  87  Mo.  213,  because  not 
necessary  to  a  disposition  of  that  case, 
but  it  results  from  what  is  the»e  said. 
As  Vanhorn  was  dead,  his  adminis- 
trator, in  a  regular  course  of  proceed- 
ings, should  have  been  made  a  party 
to  the  suit.  An  administrator  could 
have  been  appointed  al  the  instance  of 
the  heirs,  or  the  appellant,  if  he  was  a 
creditor;  and,  when  appointed,  could 
have  been  made  a  party  to  the  suit  at 
any  time  before  final  judgment." 
Harbison  v.  Sanford,  90  Mo.  477,  citing 
Parkinson  v.  Caplinger,  65  Mo.  292. 

Proper  Parties.  —  In  Reinhardt  v. 
Wendeck,  40  Mo.  578,  it  was  held  that 
the  trustee  and  the  cestui  que  trust  are 
proper  parties  in  a  suit  for  partition,    * 

In  De  La  Vega  v.  League,  64  Tex. 
205,  a  person  holding  the  title  of  prop- 
erty as  security  for  debt  was  held  to  be 
a  proper  party  in  a  partition  action,  and 
it  was  held  further  that  the  rights  of 
such  lienholder  may  be  adjudicated 
in  equity. 

8.  In  Eberts  v.  Fisher,  44  Mich.  551, 
the  holder  of  an  inchoate  lien  under  a 
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(e)  Administrators  and  Executors.  —  Although  the  authorities  are  not 
in  accord,  it  has  been  held  in  some  cases  that  the  personal  repre- 
sentatives of  the  deceased  are  proper  parties  to  a  partition  action  ;  * 
and  this  rule  is  enforced  by  courts  generally  *  and  in  some  states 
under  statutory  provision.^  But  where  the  administrator  or 
executor  has  no  interest  in  the  estate  he  is  not  a  necessary  party,* 
and  it  is  further  held  that  an  executor  is  not  a  proper  party  where 
it  is  sought,  by  making  him  such  party,  to  bind  the  heirs  for  whose 
estate  he  may  be  acting.* 

(f)  Husband  and  Wife  —  Joinder  of  Husband.  —  Under  certain  conditions 
in  partition  proceedings  affecting  the  property  of  married  women 
the  husbands  are  held  proper  parties  to  the  action.®  But  the 
general  rule  is  that  in  an  action  to  partition  the  property  of  a 
married  woman  the  husband  is  not  a  proper  party  in  case  he  is 
tenant  by  curtesy  initiate  only.'' 


tax  levy  was  held,  under  Comp.  Laws 
Mich.,  §  6274,  not  a  necessary  party 
defendant  in  a  partition  action;  but  it 
was  also  held  that  he  may  be  made  a 
party  and  a  decree  entered  with  respect 
to  his  rights. 

1.  McEvoy  V.  Leonard,  89  Ala.  455; 
Green  v.  Brown,  146  Ind.  i;  Greene  v. 
Brown,  (Ind.  1894)  38  N.  E.  Rep.  519; 
Budde  V.  Rebenack,  137  Mo.  179; 
Scott  V.  Guernsey,  48  N.  Y.  106.  But 
see*  Foster  v.  Newton,  46  Miss.  661; 
Throckmorton  v.  Pence,  121  Mo.  58; 
Speer  v.  Speer,  14  N.  J.   Eq.  240. 

2.  Ex  p.  Worley,  49  S.  Car.  41. 

3.  Underhill  v.  Underbill,  6  N.  Y. 
App.  Div.  78.  citing  Palmer  v.  Palmer, 
3  N.  Y.  App.  Div.  213. 

4.  In  Marshall  v.  Marshall,  86  Ala. 
383,  the  court  said:  "  The  bill  alleges 
that  the  lands  constitute  the  entire  es- 
tate in  Alabama;  that  the  estate  in 
Georgia  has  been  fully  administered, 
settled,  and  distributed,  and  that  no 
debts  are  due  by  decedent.  On  the 
death  of  the  ancestor,  the  title  to 
the  lands  descended  immediately  to  his 
heirs,  who  have  the  right  of  immediate 
possession,  subject  only  to  the  statu- 
tory authority  of  the  personal  repre- 
sentative to  rent  them,  and  to  obtain  a 
judicial  order  of  sale  for  the  payment 
df  debts,  or  for  distribution.  As  there 
are  no  debts  of  the  estate,  and  as  the 
bill  seeks  partition,  and  incidentally  an 
adjustment  of  the  advancements,  in 
which  an  administrator  has  no  interest, 
and  there  is  no  occasion  the  estate 
should  be  represented,  the  personal 
representative  of  the  deceased  ancestor 
is  not  a  necessary  party."  Citing 
Tindal  v.  Drake,  51  Ala.  574. 


In  Harms  v.  Jacobs,  160  111.  589,  the 
court  said:  "  It  is  also  claimed  that  the 
court  erred  in  proceeding  to  a  hearing 
without  bringing  in  the  personal  rep- 
resentatives, of  John  Gage  and  having 
their  title  adjudicated.  It  seems  that" 
John  Gage,  with  others,  was  originally 
made  a  party  to  the  bill  under  an  alle- 
gation that  he  claimed  some  interest  in 
the  premises.  Asahel  Gage  set  up  in 
his  answer  that  John  Gage  died  before 
the  bill  was  filed.  It  nowhere  appears 
in  the  record  that  John  Gage  had  any 
title  or  interest  in  the  land  involved, 
and  if  he  had  no  interest,  neither  he 
nor  his  heirs  were  necessary  parties." 

5.  Rivas  V.  Summers,  33  Fla.  539; 
Lyon  V.  Register,  36  Fla.  273.  See  also 
Foster  v.  Newton,  46  Miss.  661;  Whit- 
lock  V.  Willard.  18  Fla.  156;  Tindal  v. 
Drake,  51  Ala.  584. 

6.  Husband  Indebted  to  Estate.  —  In 
Hill  V.  Alexander,  77  Mo.  296,  under 
the  particular  circumstances  of  the 
case,  the  husbands  were  held  proper 
parties  for  the  purpose  of  ascertaining 
the  amount  of  their  indebtedness, 
under  a  will  which  provided  that  such 
indebtedness  should  operate  to  deter- 
mine their  respective  interests. 

Husband  in  Possession  under  Lease.  — 
In  Weise  v.  Welsh,  30  N.  J.  Eq.  431, 
the  husband  of  one  of  the  devisees  was 
held  a  proper  party,  inasmuch  as  he 
claimed  possession  under  a  lease  of  a 
certain  portion  of  the  property  sought 
to  be  partitioned  devised  to  certain 
daughters,  one  of  whom  was  the  wife 
of  such  claimant. 

7.  Mapes  v.  Brown,  14  Abb.  N.  Cas, 
(N.  Y.  Supreme  Ct.)94.  See  also  Estes 
V.  Nell,  140  Mo.  639. 
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Statutory  Provisions.  —  In  some  states  it  is  expressly  enacted  by- 
statute  that  the  husband  is  not  a  proper  party  in  a  suit  for  par- 
tition of  lands  of  a  married  woman.* 

The  Wife  of  a  Tenant  in  Common  is  not,  as  a  general  rule,  a  necessary 
party  in  a  suit  for  partition  of  such  tenancy ;  *  but  this  rule  is 
subject  to  statutory  changes,'  and  it  has  been  held  that  where  a 
cotenant  occupies  the  land  as  a  homestead  his  wife  is  a  necessarj'' 
party  in  a  suit  against  him.* 

.  (g)  Infants  and  Lunatics.  —  The  interests  of  minors  in  lands  sought 
to  be  partitioned  can  be  adjusted  only  by  making  such  infants 
parties;  *  and  the  same  rule  appUes  in  the  case  of  lunatics.* 

(h)  Mortgagees  and  Lienors.  —  A  mortgagee  is  held  a  necessary  party 
in  a  partition  action,''  and  it  is  so  expressly  provided  by  statute 
in  some  states;*  but  in  other  jurisdictions  it  is  held  that  a  mort- 
gagee cannot  be  made  a  party  under  a  claim  of  right,*  and  further 
that  the  rights  of  mortgagees  cannot  be  litigated  in  a  partition 
suit.**  So,  too,  it  is  held  that  a  lessee  is  not  a  necessary  party  to 
an  action  of  partition.** 

(i)  Unknown  Persons.  —  Statutory  provision  is  made  in  some  states 
for  the  proceeding  where  there  are  unknown  persons,  but  the 
statute  must  be  strictly  followed,  and  a  party  cannot  maintain  an 
action  against  a  person  or  his  heirs  and  devisees  in  case  of  death 


Partition  of  Deceased  Wife's  Estate.  — 
In  Hewes  v.  Baxter,  46  La.  Ann.  1281, 
it  was  held  that  the  surviving  husband 
is  not  a  proper  party  in  partition  of  his 
■wife's  estate  left  under  a  will,  either 
in  his  individual  capacity  or  as  testa- 
mentary executor  by  the  terms  of  the 
will,  the  property  having  been  left  ex- 
clusively to  the  children. 

1.  Alabama.  —  Marshall  v.  Marshall, 
86  Ala.  383,  citing  Rooney  v.  Michael, 
84  Ala.  585,  and  Ramage  v.  Towles,  85 
Ala.  588. 

Missouri.  —  Cochran  v.  Thomas,  131 
Mo.  258.  See  also  Estes  v.  Nell,  140 
Mo.  639. 

Ne%v  York,  —  Mapes  v.  Brown,  14 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  94; 
Barnes    v.     Blake,     59    Hun    (N.    Y.) 

371. 

2.  Davis  V.  Lang,  153  111.  175  [citing 
Weaver  v.  Gregg,  6  Ohio  St.  547]; 
Haggerty  71.  Wagner,  148  Ind.  625; 
Hinds  V.  Stevens,  45  Mo.  209;  Lee  v. 
Lindell,  22  Mo.  202;  Matthews  v.  Mat- 
thews, I  Edw.  Ch.  (N.  Y.)  564. 

8.  Rosekrans  v.  Rosekrans,  7  Lans. 
<N.  Y.)  486. 

4.  Wheat  v.  Burgess,  21  Kan.  407. 

6.  Gayle  v.  Johnston,  80  Ala.  395; 
Hickenbotham  v.  Blackledge,  54  111. 
316;    Bogart  V.   Bogart,   138  Mo.  419; 


Sites  V.  Eldredge,  45  N.  J.  Eq.  633; 
Walker  v.  Walker,  3  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  12;  Reed  v.  Reed,  46 
Hun  (N.  Y.)  212;  Pearson  v.  Carlton, 
18  S.  Car.  47;  Simpson  v.  Alexander, 
6  Coldw.  (Tenn.)  619;  Zirkle  v.  McCue, 
26  Gratt.  (Va.)  517.  See  also  article 
Infants,  vol.  10,  p.  581. 

6.  Childs  V.  Hayman,  72  Ga.  791; 
Gorham  v.  Gorham,  3  Barb.  Ch.  (N. 
Y.)  24.  See  also  article  Insane  Per- 
sons, vol.  10,  p.  1 169. 

7.  Loomis  z/.  Riley,  24  III.  307;  Lewis 
V.  Atkinson,  15  Iowa  361;  Whitton  v. 
Whitton,  38  N.  H.  127. 

8.  Cheney  v.  Ricks,  168  111.  533,  in 
which  case  the  court  cited  Loomis  v. 
Riley,  24  111.  307. 

9.  Long's  Appeal,  77  Pa.  St.  151, 
Stewart  v.  Allegheny  Nat.  Bank,  101 
Pa.  St.  342. 

10.  Thruston  v.  Minke,  32  Md.  571, 
citing  Baring  v.  Nash,  i  Ves.  &  B.  551, 
and  Wotten  v.  Copeland,  7  Johns.  Ch. 
(N.  Y.)  140.  See  also  Martin  v.  Mar- 
tin, 95  Va.  26;  Gibson  v.  Southwestern 
Land  Co.,  89  Wis.  49,  which  case  was 
decided  under  a  statutory  provision. 

11.  Brendel  v.  Klopp,  69  Md.  i,  citing 
Baring  v.  Nash,  i  Ves.  &  B.  551;  Wills 
V.  Slade,  6  Ves.  Jr.  498.  and  Turner  v. 
Morgan,  8  Ves.  Jr.  143. 
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and  have  a  decree  against  such  defendants  unknown.* 

(2)  Proper  DefendaJlts  —  (a)  Purchasers  Pendente  Lite.  —  A  purchaser 
of  the  property  in  controversy  during  the  pendency  of  the  suit  is 
affected  with  notice  and  is  bound  by  the  determination  thereof, 
and  is  therefore  not  a  necessary  party,*  but  it  is  not  a  material 
error  to  make  such  purchaser  a  party. ^ 

(b)  Grantors.  —  After  one  has  parted  with  all  interest  in  the  prop- 
erty sought  to  be  affected  in  partition,  he  is  not  a  necessary  party 
to  the  proceeding.* 

(3)  Improper  Defendants  —  (a)  Creditors.  —  As  a  general  rule,  in 
a  partition  proceeding  between  tenants  in  common  a  creditor  is 
not  a  proper  party,  inasmuch  as  his  lien  cannot  be  interfered  v/ith 
in  such  proceeding;*  but  this  rule  is  modified  in  some  jurisdic- 
tions by  statutor}''  enactments.® 

(b)  Adverse  Claimants.  —  The  general  equity  rule  prohibits  making 
an  adverse  claimant  a  party  defendant  in  a  partition  proceeding,'' 


1.  Casey  v.  Casey,  19  N.  Y.  App. 
Div.  219. 

2.  Harms  v.  Jacobs,  160  111.  589; 
Comstock  V.  Purple,  49  111.  158;  Dick- 
son V.  Todd,  43  111.  504;  Loomis  v. 
Riley,  24  111.  307;  Martin  v.  Kennedy, 
83  Ky.  335;  Shannon  v.  Pentz,  i  N.  Y. 
App.  Div.  331;  Wipff  V.  Heder,  (Tex. 
Civ.  App.  1897)  41  S.  W.  Rep.  164; 
New  York,  etc..  Land  Co.  v.  Hyland,  8 
Tex.  Civ.  App.  601. 

3.  Comstock  v.  Purple,  49  111.  158; 
Wipff  V.  Heder,  (Tex.  Civ.  App.  1897) 
41  S.  W.  Rep.  164. 

4.  Dameron  v.  Jameson,  71  Mo.  97; 
Jackson  v.  Brown,  3  Johns.  (N.  Y.) 
460;  Vanderwerker  v.  Vanderwerker,  7 
Barb.  (N.  Y.)  221;  Burhans  v.  Bur- 
hans.  2  Barb.  Ch.  (N.  Y.)  398. 

5.  Thruston  v.  Minke,  32  Md.  571; 
Low  V.  Holmes,  17  N.  J.  Eq.  148; 
Speer  v.  Speer,  14  N.  J.  Eq.  240;  Har- 
■wood  V.  Kirby,  i  Paige  (N.  Y.)  470. 
See  also  Sebring  v.  Mersereau,  Hopk. 
(N.  Y.)  502,  9  Cow.  (N.  Y.)  344;  Waring 
V.  Waring,  3  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  246.  Compare  Halsted  v.  Halsted, 
55  N.  Y.  442;  Pendergrass  v.  Pender- 
grass,  26  S.  Car.  19. 

Creditor  Not  a  Necessary  Party.  —  In 
Townshend  v.  Townshend,  i  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  81,  it  was 
held  that  if  a  creditor  is  made  a  party 
the  court  may  determine  the  validity 
and  amount  of  his  lien,  but  that  he  is 
not  a  necessary  parlv- 

Bismissal  as  to  Creditors.  —  In  Stevens 
V.  McCorraick,  90  Va.  735,  the  court 
said:  "  It  appears  that  some  of  the 
parties  in  interest  are  indebted,  though 


to  what  extent  does  not  appear;  and 
the  point  is  made  *  *  *  that  the 
creditors  of  these  parties  ought  to  have 
been  brought  before  the  court.  But 
the  rule  is  well  settled  otherwise.  A 
partition  never  affects  the  interest  of 
third  persons,  and  hence  creditors  have 
no  concern  with  it;  and  if  they  are 
made  parties  to  the  suit,  it  will  be  dis- 
missed as  to  them."  Citing  2  Rob. 
(Old)  Pr.  14;  Wotten  v.  Copeland,  7 
Johns.  Ch.  (N.  Y.)  140;  Agar  v.  Fair- 
fax, 17  Ves.  Jr.  533. 

6.  Underbill  v.  Underbill,  6  N.  Y. 
App.  Div.  78,  in  which  calse  the  court 
construed  Code  Civ.  Pro.  N.  Y.,  §  1538, 
requiring  creditors  of  the  deceased  to 
be  made  parties  defendant  in  a  parti- 
tion suit. 

Iowa  Statute.  —  In  Metcalf  v.  Hoop- 
ingardner,  45  Iowa  510,  the  court  said: 
"  The  code,  §  3277,  provides  that  the 
action  for  partition  shall  be  by  equi- 
table proceedings.  The  answer  in  this 
case  sets  up  that  rents  are  due  to  the 
defendant,  and  that  the  plaintiffs,  while 
in  possession  under  the  lease,  allowed 
the  mill  to  become  out  of  repair  to  the 
extent  of  from  $200  to  $400,  for  which 
they  are  liable  under  their  lease.  The 
court  below  should  have  heard  the 
parties  upon  these  allegations.  Equity 
demands  that  the  rights  of  the  parties 
be  ascertained;  and  the  defendant  was 
entitled  to  have  a  hearing  upon  the 
allegations  of  his  answer." 

7.  Beebe  v.  Louisville,  etc.,  R.  Co., 
39  Fed.  Rep.  481;  Tilton  v.  Palmer.  31 
Me.  486;  Cooper  v.  Fox,  67  Miss. 
237. 
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but,  as  has  been  noted,  the  rule  with  respect  to  adverse  claimants 
has  been  radically  changed  by  statutory  enactments.* 

(c)  strangers.  —  It  is  not  proper  to  join  as  a  defendant  one  having 
no  interest  in  the  partition  proceeding.* 

(d)  Dowress.  —  In  a  proceeding  at  law  a  widow  is  not  a  proper 
party  defendant  where  her  only  interest  is  that  of  dower;'  but 
this  rule  ^oes  not  prevail  in  an  equity  proceeding,*  nor  under  some 
of  the  statutes.* 

3.  Process  — a.  In  General.  —  The  service  of  Process  in  partition 
proceedings  is  governed  in  many  jurisdictions  by  special  statutes 
or  general  statutory  provisions  regarding  service  in  all  forms  of 
civil  action,  and,  as  a  matter  of  course,  such  statutory  require- 
ments must  be  followed  in  order  to  obtain  jurisdiction  over  the 
parties.® 

b.   Lis  Pendens.  —  The  commencement  of  an  Action  and  service  of 


1.  Foster  v.  Jones,  (Miss.  1894)  17  So. 
Rep.  893;  Thompson  v.  Holden,  117 
Mo.  118;  Malaney  v.  Cronin,  44  Hun 
(N.  Y.)  270.  See  also  supra.  III.  i.  c. 
(2)  Statutory  Provisions. 

2.  Cooper  v.  Fox,  67  Miss.  237. 
Owner  of  Bight  of  Way.  —  In  Hooper 

v.  McAllister,  (Mich.  1S97)  73  N.  W. 
Rep.  133,  it  was  held  that  a  railroad 
company  owning  a  right  of  waj*  across 
the  property  sought  to  be  partitioned 
need  not  be  made  a  party  where  there 
is  no  claim  of  adverse  interest. 

West  Virginia  Statute.  —  In  Carberry 
V.  West  Virginia,  etc.,  R.  Co.,  44  W. 
Va.  260,  the  court  said:  "  It  is,  how- 
ever, claimed  that  the  court  has  juris- 
diction for  partition,  and,  as  incident 
to  its  exercise,  will  settle  all  questions 
affecting  the  'egal  title,  under  section 
I,  c.  79,  Code  1891,  and  so  try  titles 
entirely  adverse.  *  *  *  The  stat- 
ute never  was  intended  to  subject  a 
stranger  —  an  enemy  to  the  right 
under  which  partition  is  sought  —  to  a 
loss  of  this  jury  trial.  Where  there  is 
conflicting  claim  to  share  in  the  land 
under  the  same  right  under  which  par- 
tition is  sought,  and  the  determination 
of  the  conflict  is  merely  incidental  to 
the  partition,  the  statute  applies  and 
gives  the  court  power  to  decide  such 
conflict."  Citing  Davis  v.  Settle,  43 
W.  Va.  17. 

3.  Ward  v.  Gardner,  112  Mass.  42; 
Leonard  v.  Motley.  75  Me.  418. 

4.  Green  v.  Putnam,  i  Barb.  (N.  Y.) 
500.  See  also  Kimball  v.  Tate,  75  Me. 
39,  wherein  it  was  held  that  if  the 
widow's  dower  has  been  assigned  to 
her,  a  bill  in  equity  by  an  heir  who 
has  been  divested  of  his  share,  to  com- 


pel  contribution,    should   include    the 
widow. 

5.  Woodward  v.  Elliott,  27  S.  Car. 
368;  Barclay  v.  Kerr,  no  Pa.  St.  130. 

6.  Delaware.  —  Candy  v.  Stradley,  i 
Del.  Ch.  113,  holding  that  all  parlies 
must  join  or  that  a  summons  should 
issue  for  those  not  joining,  and  that  it 
is  not  sufficient  that  an  appearance 
gratis  and  consent  to  partition  are  in- 
dorsed on  the  petition. 

Illinois.  —  In  Dunning  z.  Dunning, 
37  111.  306,  the  appearance  of  the  de- 
fendants by  attorneys  was  held  to 
waive  process. 

Indiana.  —  In  Kyle  v.  Kyle,  55  Ind. 
387,  it  was  held  that  a  partition  pro- 
ceeding is  a  civil  action  under  the  stat- 
ute, and  that  service  can  be  made  only 
by  the  sheriff  or  his  deputy,  or  by  the 
coroner  in  an  emergency. 

Maine.  —  In  Jewett  v.  Persons  Un- 
known, 61  Me.  408,  it  was  held  that 
notice  need  not  be  given  to  a  land 
agent,  as  representative  of  the  state's 
interest,  in  a  proceeding  for  the  parti- 
tion of  a  township. 

Missouri.  —  Anderson  v.  Anderson, 
23  Mo.  379. 

A^ew  York.  —  Larkin  v.  Mann,  2 
Paige  (N.  Y.)  27;  Van  Wyck  v.  Hardy, 
39  How.  Pr.  (N.  Y.  Ct.  App.)  392;  Jack- 
son V.  Brown,  3  Johns.  (N.  Y.)  460. 

Pennsylvania.  —  Morrow  v.  Morrow, 
152  Pa.  St.  516;  Klingensmith's  Estate, 
130  Pa.  St.  516;  Biddle  v.  Starr,  9  Pa. 
St.  461. 

Wisconsin.  —  Tallman  v.  McCarty, 
II  Wis.  402;  Mecklem  v.  Blake,  ig 
Wis.  397. 

United  States.  —  Robinson  v.  Fair, 
128  U.  S.  53. 
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subpoena  constitute  an  action  pending  so  as  to  cut  off  an  after- 
acquired  interest  without  the  necessity  of  further  process  against 
such  after-acquired  interest.* 

c.  Unknown  Owners.  —  statutory  Eequirements  respecting  the 
procedure  in  the  case  of  unknown  owners  must  be  strictly  com- 
plied with.* 

d.  Nonresidents.  —  service  by  Publication  under  the  statutes  may 
be  made  upon  nonresident  owners,*  by  complying  with  the  law 
respecting  the  filing  of  an  affidavit  for  such  service  by  publica- 
tion.* Where  the  statute  provides  for  personal  service  without 
the  state  it  is  strictly  construed.* 

e.  Infants.  —  In  a  proceeding  in  chancery  it  is  held  that  actual 
service  upon  infant  defendants  is  an  essential  preliminary  to 
acquiring  jurisdiction  over  such  infants.*  But  where  the  infant 
parties  are  duly  and  legally  represented  and  their  interests  are 
protected,  a  decree  will  be  binding  upon  such  infants  although 
they  may  not  have  been  personally  served  with  summons.'' 


1.  McClaskey  v.  Barr,  48  Fed.  Rep. 
130;  Baird  v.  Corwin,  17  Pa.  St.  462. 

2.  Ferriss  v.  Lewis,  2  Tenn.  Ch.  291; 
Denning  v.  Corwin,  11  Wend.  (N.  Y.) 
648;  Sandford  v.  White,  56  N.  Y.  359; 
Mecklem  v.  Blalce,  19  Wis.  398;  Kane 
V.  Rock  River  Canal  Co.,  15  Wis.  179. 
See  also  Grewar  v.  Henderson,  i  Tenn. 
Ch.  76;  Hollingsworth  v.  Barbour,  4 
Pet.  (U.  S.)  466;  Boswell  v.  Otis,  9 
How.  (U.  S.)  336. 

3.  Patton  V.  Chiids,  78  Ga.  352;  Sul- 
livan V.  Sullivan,  42  111.  315;  Mason  v. 
Messenger,  17  Iowa  261;  Ashley  v. 
Brightman,  21  Pick.  (Mass.)  285;  Welch 
V.  Marks,  39  Minn.  481;  Lindell  Real 
Estate  Co.  v.  Lindell,  142  Mo.  61; 
Rogers  v.  Tucker,  7  Ohio  St.  418;  Tal- 
iaferro V.  Butler,  77  Tex.  578;  Grass- 
meyer  v.  Beeson,  18  Tex.  753.  See 
also  article  Publication. 

4.  Schaefer  v.  Kienzel,  123  111.  430; 
McCormick  v.  Paddock,  20  Neb.  486; 
Castle  V.  Matthews,  Hill  &  D.  Supp. 
(N.  Y.)  438- 

5.  In  Foster  v.  Hammond,  37  Wis. 
185,  the  court  said:  "  In  actions  of 
partition,  service  out  of  the  state,  on 
nonresident  defendants,  of  the  sum- 
mons and  complaint  is  unauthorized 
by  the  statute,  and  therefore  extra 
judicium.  Instead  of  service  of  the 
summons  and  complaint,  the  statute 
provides  for  service  out  of  the  state,  on 
nonresident  defendants,  of  an  order  in 
the  cause,  requiring  the  parties  to  ap- 
pear and  answer  by  a  day  specified  in 
the  order.  This  is  the  mode,  and  the 
only  mode,  provided  in  such  cases  for 


service  on  defendants  out  of  the  state, 
and  the  order  is  therefore  jurisdic- 
tional. A  failure  to  serve  the  order 
prescribed  by  the  statute  is  a  failure  of 
jurisdiction.  And  a  strict  compliance 
with  this  statute  is  requisite  to  juris- 
diction." Citing  Kane  v.  Rock  River 
Canal  Co.,  15  Wis.  179. 

6.  Nichols  V.  Mitchell,  70  111.  258. 
in  which  case  the  court  said:  "  The 
service  that  was  had  was  upon  the 
guardians,  and  not  upon  the  minors 
themselves,  and  whether  that  service 
was  sufficient  depends  upon  the  ques- 
tion whether  proceedings  in  partition 
were  commenced  by  partition  under  the 
statute,  or  by  bill  in  chancery.  If  in 
chancery,  it  is  conceded  it  was  indis- 
pensable the  heirs  should  be  made  par- 
ties, and  that  there  should  have  been 
service  of  process  on  them,  in  order  to 
give  the  court  jurisdiction,  otherwise 
the  whole  proceedings  would  be  coram 
non  judice."  See  also  Campbell  v, 
Campbell,  63  111.  462;  Hickenbotham 
V.  Blackledge,  54  111.  316.  See  further 
article  Infants,  vol.  10,  p.  581. 

7.  Simmons  v.  Baynard,  30  Fed. 
Rep.  532.  See  also  Bulow  v.  Buckner, 
Rich.  Eq.  Cas.  (S.  Car.)  401;  Bulow  v. 
Witte,  3  S.  Car.  318;  Leonard  v.  Mot- 
ley, 75  Me.  418;  Shaw  v.  Gregoire,  41 
Mo.  407;  Smith  v.  Davis,  27  Mo.  298; 
Hite  V.  Thompson,  18  Mo.  461;  Larkin 
V.  Mann,  2  Paige  (N.  Y.)  27. 

Insane  Persons.  —  In  Rogers  v.  Mc- 
Lean, 34  N.  Y.  536,  the  rule  was  ap- 
plied to  a  lunatic  as  well  as  to  an 
infant. 
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/.  Contents.  —  In  general  the  contents  of  a  subpoena  intended 
for  personal  service  need  not  be  as  comprehensive  *  as  the  notice 
and  order  of  publication.* 

4.  Bill  or  Complaint  —  a.  In  General.  —  It  is  essential,  of 
course,  that  a  bill  in  equity  for  partition  shall  state  a  cause  of 
action,*  and  be  so  framed  as  to  invoke  equity  jurisdiction.*  Thus, 
where  an  accounting  is  desired,  the  bill  must  contain  the  neces- 
sary allegations  to  raise  that  issue ;  '  and  where  a  sale  is  desired 


1.  In  Keil  v.  West,  21  Fla.  508,  the 
court  said:  "  It  is  claimed  that  the 
subpcena  is  defective  in  not  containing 
'  a  description  of  the  premises,'  and 
not  stating  that  the  suit  was  for  parti- 
tion. The  statute  does  not  require  that 
the  subpoena  shall  contain  a  descrip- 
tion of  the  premises.  When  the  de- 
fendant is  not  a  resident  of  the  circuit 
in  which  the  suit  in  instituted,  or  is 
unknown,  or  his  place  of  residence  is 
unknown,  it  requires  that  an  order  to 
appear  and  answer  shall  be  made,  and 
that  '  such  order  or  notice  of  the  same  ' 
shall  be  published  and  contain  a  de- 
scription of  the  premises.  It  is;  how- 
ever, true,  the  statute  provides  that  the 
subpoena  shall  '  state  that  the  bill  is 
filed  for  partition.'  This  subpoena  is 
defective  in  not  so  stating.  This  de- 
fect, like  the  omission  of  the  officer  to 
show  the  original  at  the  time  of  deliv- 
ering a  copy  to  Mrs.  Keil,  has  been 
made  immaterial  by  her  voluntary  ap- 
pearance in  the  cause  and  the  entry  of 
such  appearance  by  the  clerk.  There 
is  nothing  in  the  record  to  suggest  that 
her  appearance  was  other  than  purely 
voluntary,  or  that  any  attempt  was 
made  to  mislead  her.  It  is  too  late  to 
discuss  defects  in  such  process,  or  in  the 
service  or  return  thereof,  after  its  com- 
mands have  been  voluntarily  complied 
with." 

2.  McCormick  v.  Paddock,  20  Neb. 
486;  Gary  v.  May,  16  Ohio  66. 

In  Morris  v.  Tracy,  58  Kan.  137,  the 
court  said:  "  The  description  of  the 
land  contained  in  the  publication  notice 
is  ambiguous.  It  is  a  more  apt  de- 
scription of  only  120  acres,  all  in  the 
southeast  quarter  of  the  section,  than 
of  the  240  acres  attempted  to  be  con- 
veyed to  the  purchaser  by  a  definite 
and  unmistakable  description.  This  is 
not  like  a  case  where  personal  service 
of  process  is  made  under  a  wrong 
name.  Here  the  only  service  was  by 
publication;  and  the  only  information 
the  defendants  could  have  that  service 
on   them    was   intended    was   derived 


from  the  names  used  and  the  descrip- 
tion of  the  property.  Emma  Durham 
clearly  had  the  right  to  remain  out  of 
court  until  brought  in  by  a  valid 
notice." 

3.  Thayer  v.  Lane,  Walk.  (Mich.)  200, 
wherein  the  court  said:  "  To  enable 
the  court  to  make  such  decree,  the 
equitable  rights  of  the  parties  should 
appear  from  the  pleadings  in  the  case. 
*  *  *  The  rule  is  that  the  relief 
given  must  be  consistent  with  the  case 
made  by  the  bill."  Citing  English  v. 
Foxall,  2  Pet.  (U.  S.)  595:  Wilkin  v. 
Wilkin,  I  Johns.  Ch.  (N.  Y.)  in;  Hiern 
V.  Mill,  13  Ves.  Jr.  iig;  Ontario  Bank 
V.  Root,  3  Paige  (N.  Y.)  478;  Colton  v. 
Ross,  2  Paige  (N.  Y.)  396.  See  also 
Smith  V.  Quarles,  (Tenn.  1897)  46  S. 
W.  Rep.  1035;  AIcKay  v.  McNeill,  6 
Jones  Eq.  (N.  Car)  258;  Whaley  v. 
Dawson,  2  Sch.  &  Lef.  367. 

Property  Not  Susceptible  of  Division,  — 
In  Hayes  v.  McReynolds,  144  Mo.  348, 
it  was  held  that  an  allegation  that 
the  real  estate  "  is  not  susceptible  of 
division  in  kind  without  destroying  its 
value  "  is  sufficient  to  raise  that  issue. 
In  Wilson  v.  Green,  63  Md.  547,  an  alle- 
gation that  the  property  was  not  sus- 
ceptible of  division  was  held  sufficient, 
without  averring  that  unavailing  efforts 
had  been  made  to  secure  a  division  or 
sale  without  resort  to  the  aid  of  the 
court.  But  see  Chaney  v.  Tipton,  11 
Gill  &  J.  (Md.)  253,  wherein  it  was  held 
that  the  bill  should  state  that  the  par- 
ties are  incapable  or  unable  to  agree 
among  themselves. 

4.  Daniel  v.  Green,  42  111.  471,  hold- 
ing that  where  the  portion  of  the  bill 
which  invokes  properly  the  aid  of 
equity  for  relief  has  been  dismissed, 
leaving  only  a  legal  question  to  be 
passed  upon  and  determined,  the  juris- 
diction of  equity  fails.  See  also  Greer 
V.  Henderson,  37  Ga.  i. 

5.  Lilly  V.  Menke,  126  Mo.  218, 
wherein  the  court  said:  "  The  allega- 
tion that  Marie  T.  Menke  and  Charles 
Menke  have,  since  September  i,  1887, 
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in  order  to  effect  partition,  the  bill  should  be  framed  to  that  end.* 
Where  the  litigation  of  an  adverse  claim  is  permissible  in  a  par- 
tition proceeding,  the  nature  of  such  adverse  claim  must  be  set 
out  in  the  bill,  if  known.*  The  bill  should  likewise  be  free  from 
ambiguity.' 

Signature  and  Verification.  —  A  bill  for  partition  should  be  signed  by 
the  parties  or  their  attorneys,  but  failure  to  do  so  is  not  jurisdic- 
tional ;  *  nor  need  a  bill  in  equity,  in  the  absence  of  statutory 
requirement,  be  sworn  to.* 

b.  Interest  of  Plaintiff.  —  A  bill  for  partition  should  set 
out  with  reasonable  certainty  the  facts  as  to  title,  possession,  and 
nature  of  the  joint  ownership  of  the  complainant  in  the  property, 
and  the  property  should  be  described  with  sufficient  certainty  to 
enable  it  to  be  located.®     Further,  the  plaintiff  should  state  in 


been  in  possession  of  the  real  property, 
and  have  received  the  rents  and  profits 
thereof,  to  the  amount  of  $2,000,  with- 
out any  allegation  that  plaintiffs  were 
denied  the  joint  occupancy  of  said 
premises,  is  not  sufficiient  to  support  a 
claim  for  rents  against  Charles  and 
Maria  Menke."  Citing  Ragan  v.  Mc- 
Coy, 29  Mo.  356.  See  also  Arnold  v. 
Arnold,  41  S.  Car.  291;  Bull  winker  v. 
Ryker,  12  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
3". 

1.  Ross  V.  Ramsey,  3  Head  (Tenn.)  16. 

2.  Gage  v.  Reid,  104  111.  509;  Hil- 
lens  V.  Brinsfield,  108  Ala.  605;  Gore 
V.  Dickinson,  98  Ala.  363. 

3.  Hartmann  v.  Hartmann,  59  111. 
103;  Lilly  V.  Menke,  126  Mo.  190;  Stein 
V.  McGrath,  (Ala.  1897)  22  So.  Rep. 
861.  wherein  a  bill  was  held  insuffi- 
cient which  referred  to  other  papers  for 
a  description  of  the  premises,  the  court 
holding  that  the  original  bill  should 
contain  a  sufficient  description  of  the 
property;  Swanton  v.  Crooker,  52  Me. 
415;  Claude  v.  Handy,  83  Md.  225; 
Mewshaw  v.  Mewshaw,  2  Md.  Ch.  12; 
Mooie  V.  Harper,  27  W.  Va.  362.  See 
also  article  Definiteness  and  Cer- 
tainty IN  Pleadings,  vol.  6,  p.  246. 

Approved  Precedent.  —  For  a  com- 
plaint in  full  which  was  held  sufficient 
on  demurrer,  see  Garrett  v.  Weinberg, 
50  S.  Car.  310. 

4.  Cochran  v.  Thomas,  131  Mo.  258, 
a  decision  under  a  statute;  Johnson  v. 
Murray,  12  Lea  (Tenn.)  109.  holding 
that  neither  the  bill  nor  the  answer 
should  be  allowed  to  be  filed  unless 
signed  by  the  parties.  See  also  article 
Bills  in  Equity,  vol.  3.  p.  370. 

6.  Martin  v.  Porter,  4  Heisk.  (Tenn.) 
407.     See  also  article  Verification. 


6.  Florida.  —  Keil  v.  West,  21  Fla. 
508,  holding  that  an  allegation  in  the 
bill  that  the  cotenants  are  seized  in 
common  is  a  sufficient  allegation  of  the 
plaintiff's  possession. 

Illinois.  —  Schaefer  v.  Kienzel,  123 
111.  430;  Tibbs  V.  Allen,  27  111.  119, 
holding  that  the  particular  interest 
claimed  by  the  petitioner  should  be  set 
out  in  the  bill. 

Indiana.  —  Carter  v.  Kerr,  8  Blackf. 
(Ind.)  374,  holding  that  if  the  bill  prop- 
erly sets  forth  an  interest  entitling  the 
petitioner  to  partition  in  one  tract  of 
ground  where  several  tracts  are  in- 
cluded, a  demurrer  to  the  whole  bill 
will  be  overruled. 

Maine.  —  Pierce  v.  Rollins,  83  Me. 
172,  in  which  case  the  court  cited  Nash 
V.  Simpson,  78  Me.  142,  and  Nichols  v. 
Nichols,  28  Vt.  228. 

Maryland.  —  Thruston  v.  Minke,  32 
Md.  571.  See  also  Warfield  v.  Gam- 
brill,  I  Gill  &  J.  (Md.)  503. 

Massachusetts.  —  Miller  v.  Miller,  16 
Pick.  (Mass.)  215,  holding  that  an  im- 
perfect description  of  the  premises  is 
not  cured  by  reference  to  a  deed. 

Michigan.  —  Hoffman  v.  Ross,  25 
Mich.  176. 

Missouri.  —  Lilly  v.  Menke,  126  Mo. 
190,  in  which  case  the  court  cited  Ragan 
V.  McCoy,  29  Mo.  356. 

New  York.  —  Wainman  v.  Hampton, 
no  N.  Y.  429,  in  which  case  the  court 
cited  Bradshaw  v.  Callaghan,  8  Johns. 
(N.  Y.)  558;  Jenkins  v.  Van  Schaak,  5 
Paige  (N.  Y.)  242;  Beebee  v.  Griffing,i4 
N.  Y.  235,  and  Florence  v.  Hopkins,  46 
N.  Y.  182. 

North  Carolina.  —  Epley  v.  Epley, 
III  N.  Car.  505,  holding  that  advan- 
tage of  failure  to  allege  possession  can- 
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what  capacity  he  is  suing,  if  for  another,  as  in  the  absence  of  such 
averment  he  will  be  presumed  to  represent  only  himself  in  the 
action.* 

c.  Interest  of  Defendants.  —  Generally  speaking,  a  bill 
should  set  forth  with  particularity  the  title  of  the  defendants, 
but  this  is  not  a  rule  that  is  enforced  by  the  courts,  and  a  bill 
which  sets  forth  the  title  of  the  defendants  in  general  terms  only 
will  be  sustained.* 

d.  Designation  of  Parties.  —  While  it  is  usual  to  state  the 
residence  of  the  parties  in  the  bill,  omission  to  do  so  is  not  a 
jurisdictional  defect.'  The  parties  should  be  so  designated  as  to 
make  certain  the  ones  intended,  but  mere  errors  in  spelling  or  of 
description  will  not  render  the  proceedings  invalid."*     Where  the 

not  be  taken  for  the  first  time  in  the 
Supreme  Court;  McGill  v.  Buie,  io6 
N.  Car.  242,  holding  that  it  is  sufficient 
to  allege  that  the  petitioners  and  de- 
fendants are  tenants  in  common  and 
in  possession  of*  the  land.  See  also 
Best  V.  Clyde.  86  N.  Car.  4;  Thames  v. 
Jones,  97  N.  Car.  121;  Ramsay  v.  Bell, 
3  Ired.  Eq.  (N.  Car.)  209. 

South  Carolina.  —  Garrett  v.  Wein- 
berg, 50  S.  Car.  310,  holding  that  an 
allegation  that  the  plaintiff  is  the  only 
surviving  heir  at  law  of  an  ancestor 
who  died  intestate  seized  in  fee  simple 
is  suflScient,  and  that  failure  to  allege 
possession  by  the  plaintiff  in  direct 
language  is  not  fatal  under  a  general 
demurrer. 

Texas.  —  Buffalo  Bayou  Ship  Chan- 
nel Co.  V.  Bruly,  45  Tex.  6,  holding 
that  the  bill  should  set  out  the  title  of 
both  the  plaintiff  and  the  defendant, 
and  that  it  should  appear  from  the  bill 
that  all  of  the  parties  to  the  suit  are 
entitled  to  the  entire  estate.  Citing 
Agar  V.  Fairfax,  17  Ves.  Jr.  552. 

Virginia.  —  Martin  v.  Martin,  95  Va. 
26,  holding  that  an  allegation  that  the 
mother  of  the  plaintiff  was  seized  and 
possessed  of  the  land,  and  that  the  de- 
fendants named  were  the  only  heirs  at 
law,  negativing  a  will,  was  suflScient. 

West  Virginia.  —  Ransom  v.  High, 
37  W.  Va.  838. 

1.  Stokes  V.  Riley,  121  111.  166,  in 
which  case  the  court  said:  "  If  one 
sues  or  defends  in  an  equity  proceed- 
ing, he  must  disclose,  by  his  plead- 
ings, the  nature  or  character  of  the 
rights  upon  which  he  bases  his  claim 
for  relief.  If  he  is  suing  in  a  repre- 
sentative capacity,  it  must  be  so  stated 
or  made  to  appear,  otherwise  he  will 
be  conclusively  presumed  to  be  acting 
in  his  own   right.     He  cannot  sue  in 


his  individual  character  and  be  per- 
mitted to  recover  as  the  trustee  or  rep- 
resentative of  another,  for  that  would 
be  to  permit  him  to  sue  for  the  inva- 
sion of  one  right  iind  recover  for  the 
infraction  of  another." 

2.  Georgia.  —  Lansdale  v.  Brown,  49 
Ga.  278. 

Illinois.  —  Angelo  v.  Aldridge,  164 
111.  388;  Holman  v.  Gill,  107  111.  467; 
Francisco  -v.  Hendricks,  28  111.  64; 
Stokes  V.  Riley,  121  111.  166. 

Indiana.  —  Miller  v.  Smith,  98  Ind. 
226. 

Maryland.  —  Roser  v.  Slade.  3  Md. 
Ch.  91.  • 

New  York.  —  Van  Cortlandt  v.  Beek> 
man,  6  Paige  (N.  Y.)  492. 

North  Carolina.  —  Ramsay  v.  Bell,  3 
Ired.  Eq.  (N.  Car.)  209. 

South  Carolina.  —  Garrett  v.  Wein- 
berg, 50  S.  Car.  310. 

Texas.  —  Buffalo  Bayou  Ship  Chan- 
nel Co.  V.  Bruly,  45  Tex.  6, 

Virginia.  —  Martin  v.  Martin,  95  Va. 
26. 

Wisconsin.  —  Spensley  v.  Janesville 
Cotton  Mfg.  Co.,  62  Wis.  549,  in  which 
case  the  court  said:  '*  The  general 
averment  that  certain  persons  have  a 
certain  interest,  *  *  *  and  the  na- 
ture of  such  interest,  and  the  making 
of  such  persons  parties  fo  the  suit, 
accomplish  the  purpose  fully,  without 
averring  the  evidence  of  their  title." 
Citing  Pipes  v.  Hobbs,  83  Ind.  43; 
Bradshaw  v.  Callaghan,  8  Johns.  (N. 
Y.)  558;  Story's  Eq.  PI.,  t^  255,  and  I 
Barb.  Ch,  Pr.  40. 

3.  Griel  v.  Randolph,  108  Ala.  601. 

4.  Pillsbury  v.  Dugan,  9  Ohio  118, 
See  generally  article  Names,  vol.  14,  p. 
270. 

Description  of  Widow.  —  In  Woodward 
V.  Elliott,  27  S.  Car.  368,  the  complain- 
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bill  discloses  interests  represented  by  parties  not  before  the  court 
a  demurrer  will  lie.* 

e.  Joinder  and  Multifariousness  —  (i)  In  General.  — 
A  bill  for  partition  is  not  multifarious  because  it  prays  that  in 
case  the  premises  cannot  be  divided,  they  shall  be  sold  and  the 
proceeds  divided.*  The  fact  that  discovery  is  asked  for  in  the 
bill  does  not  render  it  multifarious.* 

(2)  Various  Sorts  of  Relief  That  May  Be  Asked — Accounting.  — 
Under  the  prevailing  rule,  a  bill  which  asks  for  partition  and 
also  for  an  accounting  of  rents  and  profits  is  not  multifarious.* 
But  a  bill  praying  for  partition  and  an  accounting  will  be  multi- 


ant  did  not  designate  the  party  defend- 
ant as  a  widow,  nor  define  her  interest, 
but  she  was  treated  as  one  of  the  chil- 
dren. Her  share,  however,  was  con- 
sidered as  a  third,  and  she  took  part  in 
the  proceedings;  and  it  was  held  that 
she  was  bound  by  the  order  and  sale. 

Amendment  of  Bill.  —  In  Martin  v. 
Martin,  95  Va.  26,  it  was  held  that  the 
defect  of  a  misspelled  name  is  cured 
by  serving  process  upon  the  proper 
party  and  amending  the  bill  by  insert- 
ing the  correct  spelling. 

1.  Voorhees  v.  Hushaw,  30  Ind.  488; 
Taylor  v.  King,  32  Mich.  42;  Lilly  v. 
Menke,  126  Mo.  190.  See  also  Hiles 
V.  Rule,  121  Mo.  248;  Barney  v.  Balti- 
more, 61Vall.  (U.  S.)  285. 

2.  Claude  v.  Handy,  83  Md.  225,  dis- 
anguishing  Belt  v.  Bowie,  65  Md.  350. 

In  Loiusiana  it  is  not  permitted  to 
join  demands  for  the  partition  of  suc- 
cession property  and  other  property 
held  in  common,  where  the  parties 
plaintiff  and  defendant  have  no  privity 
of  interest.  Mavor  v.  Armant,  14  La. 
Ann.  177. 

3.  Page  V.  Webster,  8  Mich.  263. 

4.  Alabama.  —  Horton  v.  Sledge,  29 
Ala.  478;  Tindal  v.  Drake,  51  Ala.  574; 
Marshall  v.  Marshall,  86  Ala.  383; 
West  V.  West,  90  Ala.  458. 

California.  —  Goodenow  v.  Ewer,  16 
Cal.  461. 

Georgia.  —  Boggs  v.  Chambers,  9  Ga. 
1;  Lowe  V.  Burke,  79  Ga.  164. 

Illinois.  —  Hawkins  v.  Taber,  47  111. 

459- 

Indiana.  —  Crane  v.  Waggoner,  27 
Ind.  52. 

Kansas.  —  Edde  v.  Pash-pah-o,  5 
Kan.  App.  115;  Scarborough  v.  Smith, 
18  Kan.  399;  Scantlin  v.  Allison,  32 
Kan.  376. 

Kentucky.  —  Bridgford  v.  Barbour, 
80  Ky.  529. 


Louisiana.  —  Durbridge  v.  Crawley, 
43  La.  Ann.  504. 

Nebraska.  —  Miller  v.  Mills,  4  Neb. 
362;  Lynch  v.  Lynch,  18  Neb.  586. 

New  Jersey.  —  Obert  v.  Obert,  10  N. 
J.Eq.  98.  See  also  Davidson  z/.  Thomp- 
son, 22  N.  J.  Eq.  83. 

New  York.  —  Bogatdus  v.  Parker,  7 
How.  Pr.  (N.  Y.  Supreme  Ct.)  305. 

South  Carolina.  —  Allen  v.  Barkley, 
Spears  Eq.  (S.  Car.)  264.  But  see 
Shanks  v.  Mills,  25  S.  Car.  35S. 

Tennessee.  —  Tyner  v.  Fenner,  4  Lea 
(Tenn.)469. 

Virginia.  —  Humphrey  v.  Foster,  13 
Gratt.  (Va.)  653. 

West  Virginia,  —  Rust  v.  Rust,  17 
W.  Va.  901. 

England.  —  Lorimer  v.  Lorimer,  5 
Madd.  363.  See  also  Hill  v.  Fulbrook, 
I  Jac.  575;  Tuckfield  z/.  Buller,  i  Dick. 
240;  Turner  v.  Morgan,  8  Ves.  Jr.  143. 

Betention  of  Bill  for  Accounting. — 
Where  partition  cannot  be  granted,  the 
court  will  sometimes  retain  the  bill  for 
an  accounting.  Gibbs  v.  Davies,  16S 
111.  205. 

In  South  Carolina  it  has  been  held  that 
a  suit  for  partition  among  remainder- 
men in  fee  and  for  an  accounting  and  a 
distribution  of  the  life  tenant's  estate 
improperly  joins  two  causes  of  action. 
Shanks  v.  Mills,  25  S.  Car.  358. 

Accounting  for  Waste.  —  Upon  the 
question  whether  a  bill  praying  for 
partition  and  seeking  an  accounting  for 
the  value  of  timber  alleged  to  have 
been  taken  from  the  land  is  multifari- 
ous, see  Appleton  v.  Smelser,  60  Fed. 
Rep    137. 

Waste  Permitted  by  Executor.  —  An 
action  for  partition  against  a  defendant 
individually  cannot  be  joined  with  one 
for  waste  permitted  by  him  in  the 
capacity  of  executor.  Lilly  v.  Menke, 
126  Mo.  190. 
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farious  where  it  improperly  joins  other  matters.^  A  bill  asking 
for  partition  and  for  an  accounting  is  not  multifarious  because  it 
also  asks  for  the  removal  of  a  trustee  who  refuses  to  assert  his 
legal  rights  against  an  occupant  of  the  land.* 

Irrelevant  Matters  in  Bill.  —  Where  a  part  of  the  relief  prayed  for  is 
such  as  cannot  in  any  event  be  granted,  such  prayer  and  the  alle- 
gations pertaining  ^thereto  will  not  render  the  bill  multifarious.* 

Contribution  for  Repairs.  —  In  a  bill  for  partition  it  is  permissible  to 
claim  contribution  from  a  cotenant  for  repairs  made  by  the 
plaintiff.* 

Foreclosure.  —  In  some  jurisdictions  it  is  permissible  to  ask  for 
partition  and  also  for  the  foreclosure  of  a  mortgage,  but  upon 
this  question  there  is  a  conflict  of  authority.* 

Specific  Performance.  —  The  bill  may  be  SO  framed  as  to  ask,  in 
addition  to  partition,  the  specific  performance  of  a  contract,  where 
the  conveyance  sought  to  be  compelled  relates  to  the  land  as  to- 
which  partition  is  sought.® 

Quieting  Title.  —  As  a  rule  the  plaintiff  may  ask  in  one  bill  not 
only  that  the  property  be  partitioned,  but  that  the  title  thereto* 
be  quieted.'' 


1.  West  V.  West,  90  Ala.  458;  Bruton 
z/.  Rutland,  3  Humph.  (Tenn.) 435.  See 
also  Bean  v.  Bean,  37  Ala.  17;  Cleg- 
horn  V.  Cleghorn,  (Supreme  Ct.)  29  N. 
Y.  Supp.  432. 

2.  Tindal  v.  Drake,  51  Ala.  574,  in 
which  case  the  court  cited  Horton  v. 
Sledge,  29  Ala.  478,  and  Kennedy 
V.  Kennedy,  2  Ala.  573. 

3.  Snavely  v.  Harkrader,  29  Gratt. 
(Va.)  112.  Compare  Durling  v.  Ham- 
mar,  20  N.  J.  Eq.  220. 

Vacation  of  Judgment. —  In  Murgui- 
ondo  V.  Hoover,  72  Md.  9,  it  was  held 
that  a  bill  might  ask  partition  and  also 
the  vacation  of  a  decree  of  sale  in  fore- 
closure proceedings  relating  to  the 
same  property. 

Enforcement  of  Trust.  —  The  bill  is  not 
open  to  the  objection  of  multifarious- 
ness because  it  seeks  to  enforce  against 
a  third  party  a  trust  in  the  land  in 
which  partition  is  asked.  Budde  v. 
Rebenack,  137  Mo.  179,  in  which  case 
the  court  was  influenced  by  a  statute 
authorizing  the  settlement  of  conflict- 
ing rights,  claims,  and  interests  of  the 
parties. 

Leave  to  Personal  Representative  to  Sell. 
—  In  North  Carolinaa.  suit  for  partition 
is  a  special  proceeding  under  the  stat- 
ute, and  it  is  erroneous  to  permit  the 
personal  representativ.e  of  a  contenant's 
ancestor  to  interplead  and  obtain  leave 
to  sell  the  land.  Garrison  v.  Cox,  99 
N.  Car.  478. 


4.  McDearman  v.  McClure,  31  Ark. 
559  [in  which  case  the  court  cited  4 
Kent's  Com.  369];  Jones  i'.  Jones,  23 
Ark.  212;  Drennen  v.  Walker,  21  Ark. 
557;  Haven  v.  Mehlgarten,  19  111.  92; 
Calvert  v.  Aldrich,  99  Mass.  74;  Con- 
verse V.  Ferre,  11  Mass.  325;  Denman 
V.  Prince,  40  Barb.  (N.  Y.)  215;  Mum- 
ford  V.  Brown,  6  Cow.  (N.  Y.)475;  Kid- 
der V.  Rixford,  16  Vt.  169. 

5.  Lyon  v.  Powell,  78  Ala.  351;  Con- 
over  V.  Sealy,  45  N.  J.  Eq.  589;  Ham- 
mond V.  Perry,  38  Iowa  217.  See  also 
Thompson  v.  Frew,  107  III.  478;  Reid 
V.  Gardner,  65  N.  Y.  578;  Claude  v. 
Handy,  83  Md.  225.  See  contra.  Buck- 
master  z/.  Kelley,  15  Fla.  180;  Matthews 
V.  Lindeay,  20  Fla.  962;  Belt  v.  Bowie, 
65  Md.  350;  Payne  v.  Avery,  21  Mich. 

524. 

Consent  of  Parties.  —  In  Buckmaster 
V.  Kelley,  15  Fla.  180,  it  was  held  that 
the  court  had  no  authority  to  grant 
partition  and  foreclosure  in  one  suit 
even  though  the  parties  consented 
thereto. 

6.  Williams  v.  Wiggand,  53  III.  233; 
Rann  v.  Rann,  95  111.  433;  Christian 
V.  Christian,  6  Munf.  (Va.)  534.  But 
see  Brown  v.  Grandin,  (N.  J.  1888)  13 
Atl.  Rep.  266;  Whitten  v.  Whitien,  36 
N.  H.  326. 

7.  McEvoy  v.  Leonard,  89  Ala.  459; 
Carter  v.  Kerr,  8  Blackf.  (Ind.)  373; 
Scarborough  v.  Smith,  18  Kan, 
399;  Durling  v.  Hammar,  20  N.  J.  Eq, 
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Appointment  of  Eeceiver.  —  Pending  an  action  for  partition  tlie  court 
may,  in  its  discretion,  appoint  a  receiver  to  lease  the  property  and 
pay  over  the  proceeds  to  persons  entitled  thereto.* 

Injunction  Against  Waste.  —  The  plaintiff  in  a  suit  for  partition  may 
ask  an  injunction  to  restrain  a  defendant  from  committing  waste.* 

Contest  of  Will.  —  Where  the  rules  of  equity  pleading  prevail  it  is 
not  permissible  in  a  suit  for  partition  to  ask  to  have  a  will  set 
aside.' 

Eeformation  and  Cancellation  of  Contract.  —  It  is  permissible  in  one  bill 
to  ask  partition  and  also  the  reformation  of  a  deed.* 

(3)  Joinder  of  Parties.  —  Where  a  plaintiff  seeks  partition  of 
several  distinct  tracts  of  land,  the  parties  to  the  bill  must  have  an 
identical  and  common  interest  in  each  tract  of  land ;  otherwise 
the  bill  will  be  multifarious.'  But  where  the  issues  are  as  to  all 
the  parcels  of  land,  and  all  the  parties  are  the  same,  the  bill  is  not 
multifarious.® 


220;  Henderson  c.  Henderson.  44  Hun 
(N.  Y.)420;  Hayes's  Appeal,  123  Pa.  St. 
no,  in  which  last-mentioned  case  the 
court  cited  Willing  v.  Brown,  7  S.  &  R. 
(Pa.)  467,  and  Longwell  v.  Bentley,  23 
Pa.  St.  99.  But  see  Morse  v.  South,  80 
Fed.  Rep.  206;  Hickman  v.  Cook,  3 
Humph.  (Tenn.)  640. 

Trespass  to  Try  Title. ;—  In  Texas  it  is 
proper  to  join  a  suit  to  try  title  with 
one  for  partition.  Yellow  Pine  Lum- 
ber Co.  V.  Carroll,  76  Tex.  135.  See 
also  Tablerz/.  Wiseman,  2  Ohio  St.  208; 
Scarborough  v.  Smith,  18  Kan.  399. 
But  see  contra,  Gott  v.  Powell,  41  Mo. 
416;  Gray  v.  Payne,  43  Mo.  203. 

Petitory  Action  in  Louisana.  —  In  Dur- 
bridge  v.  Crawley,  43  La.  Ann.  504,  it 
was  held  that  a  petitory  action  may  be 
combined  with  a  suit  for  partition,  and 
that  the  plaintiff  may  recover  posses- 
sion. 

1.  Rutherford  v.  Jones,  14  Ga.  521. 
See  also  in  general  article  Receivers; 
and  see  Low  v.  Holmes,  17  N.  J.  Eq. 
148,  in  which  case  it  was  held  that  a 
receiver  should  not  be  appointed  where 
it  would  cause  great  inconvenience  and 
expense  without  corresponding  benefit 
to  the  complainant. 

2.  Bailey  v.  Hobson,  L.  R.  5  Ch.  180, 
in  which  case  the  injunction  was 
allowed  after  a  decree  for  partition; 
Low  V.  Holmes,  17  N.  J.  Eq.  148,  in 
which  case  an  injunction  was  allowed 
before  the  decree.  But  in  Smith  v. 
Quarles,  (Tenn.  1897)  46  S.  W.  Rep. 
1035,  it  was  held  improper  in  a  bill  for 
partition  and  to  restrain  a  sale  to 
charge  fraudulent  and  collusive  con- 
duct on  the  part  of  an  attorney. 


3.  McEvoy  v.  Leonard,  89  Ala.  455. 
But  it  would  seem  that  under  the  code 
the  vacation  of  a  will  and  partition  may 
be  asked  in  one  action.  Best  v.  Zeh, 
82  Hun  (N.  Y.)  232.  Compare  Brady  v. 
McCosker,  i  N.  Y.  214. 

4.  Rann  v.  Rann,  95  111.  433. 

Cancellation  of  Deed,  —  A  bill  for  parti- 
tion against  several  defendants  which 
seeks  as  to  one  of  the  defendants  the 
cancellation  of  a  deed  in  which  the 
others  have  no  interest  is  multifarious. 
WhiUen  v.  Whitten,  36  N.  H.  326. 
But  in  Vreeland  v.  Vreeland,  49  N.  J. 
Eq.  322,  it  was  held  that  both  kinds  of 
relief  may  besought  in  the  bill,  if  they 
affect  all  the  defendants  alike.  See 
also  Henderson  v.  Henderson,  44  Hun 
(N.  Y.)  420. 

5.  Kitchen  v.  Sheets,  i  Ind.  138; 
Reckefus  v.  Lyon,  69  Md.  589;  .Hun- 
newell  v.  Taylor,  3  Gray  (Mass.)  in; 
Taylor  v.  King,  32  Mich.  42;  Alexan- 
der V.  Warrance,  17  Mo.  228;  Simpson 
V.  Wallace,  83  N.  Car.  477;  Dawson  v. 
Lawrence,  13  Ohio  543;  Matter  of 
Prentiss,  7  Ohio  (pt.  ii.)  129;  Brownell 
V.  Bradley,  16  Vt.  105;  Stuart  v.  Coal- 
ter,  4  Rand.  (Va.)  74.  Compare  Har- 
man  v.  Kelley,  14  Ohio  502. 

Adverse  Claimants.  —  It  is  not  proper 
to  join  adverse  claimants.  Ashley  v. 
Little  Rock,  56  Ark.  391;  Albergottie 
V.  Chaplin,  10  Rich.  Eq.  (S.  Car.)  42S; 
Stuart  V.  Coalter.  4  Rand.  (Va.)  74. 

6.  Yellow  Pine  Lumber  Co.  v.  Car- 
roll, 76  Tex.  135;  Grady  v.  Maloso,  92 
Wis.  666.  Compare  Carter  v.  Kerr,  8 
Blackf.  (Ind.)  373. 

In  South  Carolina  it  has  been  held  that 
a  complaint  by  certain   heirs  against 
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/.  Prayer.  —  Under  the  prayer  for  general  relief  it  is  held  that 
the  plaintiff  may  have  an  accounting  where  the  allegations  of  the 
bill  are  otherwise  sufficient,*  but  not  redemption  from  a  mort- 
gage and  an  accounting;*  nor,  in  an  action  to  quiet  title,  can 
partition  be  decreed  under  a  general  prayer.*  A  prayer  for  sale 
only  is  defective  in  that  it  should  include  a  prayer  for  partition.^ 

g.  Statutory  Requirements.  —  In  many  of  the  states 
statutes  have  been  enacted  regulating  in  a  large  measure  the  pro- 
cedure in  suits  for  partition,  and  as  a  matter  of  course  no  general 
rules  can  be  laid  down  respecting  the  framing  of  the  pleadings 
under  such  statutes.  The  practitioner  must  of  necessity  consult 
the  statutes  of  the  state  in  which  he  is  proceeding,  before  framing 
his  bill  or  petition.  In  the  notes  are  collected  a  number  of  cases 
in  which  such  statutes  have  been  construed  and  the  requisites  of 
the  pleading  have  been  pointed  out.' 


parties  in  possession  of  different  por- 
tions of  the  land  who  claim  title  from 
a  coheir  of  the  plaintiff  is  not  multifari- 
ous. Garret  v.  Weinberg,  43  S.  Car.  36. 
Persons  Having  Tax  Titles.  —  A  bill  for 
partition  is  not  multifarious  because  it 
joins  as  defendants  persons  who  have 
tax  titles,  and  because  it  seeks  the  can- 
cellation of  their  tax  deeds.  Ulman  v. 
laeger,  67  Fed.  Rep.  980;  Page  v. 
Webster,  8  Mich.  263. 

1.  Scott  V.  Bassett,  71  111.  App.  641, 
in  which  case  the  court  said:  "  Where 
one  of  the  parties  in  interest,  in  a  suit 
for  partition,  files  a  bill  correctly  stat- 
ing the  rights  and  interests  of  all  the 
parties  interested  in  the  premises,  the 
suit  then  becomes  an  amicable  proceed- 
ing by  such  party  for  the  benefit  of  all, 
and  the  court  in  such  case  may  prop- 
erly make  all  orders  and  decrees  neces- 
sary to  subserve  the  rights  and  interests 
of  all  the  parties  to  the  time  of  the  final 
decree,  in  order  that  complete  justice 
may  be  done  among  all  who  are  in- 
terested, and  future  litigation  thereby 
be  avoided;  and  this,  too,  without 
reference  to  any  special  form  of  appli- 
cation. The  order  for  the  payment  of 
rents  in  the  case  presented  was  such  an 
order,  and  it  will  be  affirmed 

2.  Eedemption  from  Mortgage.  —  In 
Ellis  V.  Hill.  162  111.  557,  the  court 
said:  "  We  are  inclined  to  think  that 
where  a  bill  is  framed  as  a  bill  for  par- 
tition, and  makes  a  special  prayer  for 
partition,  redemption  from  a  mortgage, 
together  with  an  accounting  as  to  the 
amount  due  on  the  mortgage,  is  not 
such  a  species  of  relief  as  can  be 
granted  under  the  prayer  for  general 
relief  in  such  bill." 


3.  Stivers  v.  Gardner,  88  Iowa  307. 

4.  Dyer  v.  Vinton,  10  R.  I.  517.  See 
also  McKay  v.  McNeill,  6  Jones  Eq. 
(N  .Car.)  258,  wherein  it  was  held  that 
under  a  prayer  for  sale  without  a 
prayer  for  general  relief,  the  court  will 
not  order  partition,  although  the  par- 
ties may  be  entitled  thereto. 

6.  Alabama.  —  West  v.  West,  90  Ala. 

458' 

California.  —  Richardson  v.  Loupe, 
80  Cal.  490;  Lorenz  v.  Jacobs,  59  Cal. 
262;  Miller  v.  Sharp,  48  Cal.  394,  in 
which  case  the  court  construed  Code 
Civ.  Pro.,  §  753;  Broad  v.  Broad,  40 
Cal.  493.  See  also  Bradley  v.  Hark- 
ness,  26  Cal.  69;  De  Uprey  v.  De 
Uprey,  27  Cal.  330. 

Illinois.  —  Trainor  v.  Greenough, 
145  111.  543. 

Indiana.  —  Brown  v.  Brown,  133  Ind. 
476.  See  also  Lake  v.  Jarrett,  12  Ind. 
395;  Pipes  V.  Hobbs,  83  Ind.  43;  Mc- 
Carthy V.  McCarthy,  66  Ind.  128;  Dye 
V.  Davis,  65  Ind.  476;  Godfrey  v.  God- 
frey, 17  Ind.  6. 

Io%va.  —  Darr  v.  Darr,  102  Iowa  453. 

Kansas.  —  Scarborough  v.  Smith,  18 
Kan.  399. 

Louisiana.  —  Johnson  v.  Barkley,  47 
La.  Ann.  98. 

Maine.  —  Jewett  v.  Persons  Un- 
known. 61  Me.  408;  Partridge  v.  Luce, 
36  Me.  16;  Upham   v.  Bradley,  17  Me. 

423- 

Maryland.  —  Ballantyne  v.  Rusk,  84 
Md.  649;  Johnson  v.  Hoover,  75  Md. 
486;  Slingluff  V.  Stanley,  66  Md.  220. 
See  also  Mewshaw  v.  Mewshaw,  2  Md. 
Ch.  12.  which  case  was  cited  \n  Willard 
V.  Willard.  145  U.  S.  116. 

Missouri.  —  Rogers  v.  Miller,  48  Mo» 
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h.  Amendments.  —  An  application  to  amend  the  bill  is 
addressed  to  the  discretion  of  the  court,  and  in  the  absence  of 
abuse  the  exercise  of  such  discretion  will  not  be  interfered  with 
by  an  appellate  court.  ^     But  where  the   plaintiff   is  previously 


378;    Millington   v.  Millington,   7   Mo. 
446 

New  York.  —  Stewart  v.  Munroe,  56 
How.  Pr.  (N.  Y.  Supreme  Ct.)  193; 
Clapp  V.  Bromagham,  9  Cow.  (N.  Y.) 
530;  Bradshaw  v.  Callaghan,  8  Johns. 
(N.  Y.)  559;  Murray  v.  Fitzsimmons, 
2  Johns.  (N.  Y.)  483. 

North  Carolina.  —  Alexander  v.  Gib- 
bon, 118  N.  Car.  796;  Godwins.  Early, 
114  N.  Car.  II  [in  which  case  the  court 
W/^^  Als brook  v.  Reid,  89  N.  Car.  151; 
Wood  V.  Sugg,  91  N.  Car.  93;  Osborne 
V.  Mull,  91  N.  Car.  203;  McGill  v. 
Buie,  106  N.  Car.  242;  and  Garrett  v. 
Trotter,  65  N.  Car.  430].  See  also 
Wooten  V.  Pope,  2  Dev.  &  B.  Eq.  (N. 
Car.)  307. 

Virginia,  —  Davis  v.  Tebbs,  81  Va. 
j6oo. 

Wisconsin.  —  Kane  v.  Rock  River 
•Canal  Co.,  15  Wis.  179. 

United  States.  —  Willard  v.  Willard, 
145  U.  S.  116,  in  which  case  the  court 
commented  upon  the  requirements  of  a 
bill  in  equity  under  Act  Cong.,  Aug. 
15.  1876,  c.  297,  empowering  the  courts 
of  the  District  of  Columbia  to  compel 
all  tenants  in  common,  etc.,  to  make 
or  suffer  partition. 

A  Bill  Following  the  Statute  and  seek- 
ing partition  in  any  mode  authorized 
by  the  statute  is  in  proper  and  suffi- 
cient form.  Any  allegation  of  special 
reasons  for  partition  or  for  having  it 
made  in  one  way  or  the  other  is  un- 
usual and  superfluous.  Per  Gray,  J., 
in  Willard  v.  "Willard.  145  U.  S.   116. 

Letter  of  Statute  Need  Not  Be  Pursued. 
—  Where  the  allegations  of  the  bill 
bring  the  case  within  the  reason  of  the 
-statute,  though  they  do  not  pursue  the 
strict  letter  thereof,  the  bill  will  be  con- 
sidered sufficient.  Slingluff  v.  Stanley, 
bb  Md.  220. 

Property  Incapable  of  Division.  —  In  De 
Uprey  v.  De  Uprey,  27  Cal.  330,  it  was 
held  that  a  general  allegation  that  the 
premises  cannot  be  divided  by  metes 
and  bounds  without  prejudice  is  suffi- 
cient to  warrant  a  sale,  and  that  it  is 
unnecessary  to  state  the  particular 
facts  upon  which  the  plaintiff  relies. 

Inability  to  Agree  upon  Division.  —  In 
Trainor  v.  Greenough,  145  111.  543,  it 
was  held  that  where  there  is  no  statu- 


tory provision  requiring  that  the  par- 
ties shall  be  unable  to  agree  between 
themselves  in  regard  to  the  partition 
as  a  condition  precedent,  the  right  to 
have  partition  is  an  absolute  right  re- 
sulting from  the  relation  existing 
among  the  parties,  and  it  is  not  neces- 
sary to  allege  that  the  parties  could  not 
make  an  amicable  partition.  Citing 
Lake  v.  Jarrett,  I2lnd.  395;  Willard  v. 
Willard,  6  Mackey  (D.  C.)  559;  and 
Bradley  v.  Harkness,  26  Cal.  77. 

Action  Both  Legal  and  Equitable.  — 
Under  the  statutes  of  Kansas  an  action 
of  partition  is  legal  as  well  as  equi- 
table.    Scarborough  v.  Smith,  18  Kan, 

399- 

Reasonable  Certainty  Necessary.  —  In 
Jewett  V.  Persons  Unknown,  61  Me. 
408,  it  being  objected  that  the  interest 
of  the  partitioners  was  not  correctly  set 
forth,  the  court  said:  "There  should 
be  reasonable  certainty  to  enable  the 
respondents  to  traverse  the  petitioners' 
seizin.  The  petitioners  in  each  can 
describe  their  fraction  of  the  whole 
township  of  which  they  pray  partition." 

County  in  Which  Land  Lies.  —  In  Up- 
ham  V.  Bradley,  17  Me.  423,  it  was  held 
that  the  petition  should  not  be  dis- 
missed because  it  does  not  allege  that 
the  land  lies  in  the  county  in  which 
the  action  is  brought. 

Unknown  Owner.  —  Where  the  statute 
requires  the  names,  rights,  and  titles 
of  all  the  parties  interested  to  be  set 
forth,  so  far  as  they  can  be  stated,  and 
the  petition  is  bilent  as  to  one  un- 
divided fifth  part  of  the  premises  pro- 
posed to  be  partitioned,  and  there  is  no 
averment  that  the  owner  is  unknown, 
or  that  the  pleader  is  unable  to  point 
out  the  owner  and  define  his  interest, 
the  petition  will  be  considered  insuffi- 
cient. Rogers  v.  Miller,  48  Mo.  378. 
See  also  Millington  v.  Millington,  7 
Mo.  446. 

1.  See  generally  article  Amendments, 
vol.  I,  p.  458;  and  see  the  following 
cases: 

Alabama.  —  Stein  v.  McGrath,  (Ala. 
1897)  22  So.  Rep.  861. 

Illinois.  —  McDuffee  v.  Sinnott,  IIQ 
111.  449,  in  which  case  it  was  permitted 
by  amendment  to  make  one  of  the 
cotenants  a  defendant  instead  of  a  com- 
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advised  of  the  nature  and  necessity  of  the  amendment,  and  fails 
to  amend,  an  amendment  should  not  be  permitted  during  the 
trial.* 

5.  Cross-bill —  When  Defendant  May  File.  —  A  cross-biU  is  recognized 
as  a  proper  pleading  in  a  suit  for  partition  and  as  the  only  means 
by  which  affirmative  relief  can  be  obtained  by  a  defendant;  and 
under  such  pleading  any  interest  may  be  set  up  proper  to  be  con- 
sidered under  the  subject-matter  of  the  proceeding.* 

The  Plaintiff  May  Not  File  a  Cross-bill,  and  if  he  files  one  a  motion  will 
lie  to  strike  it;  but  it  is  not  error  to  sustain  a  demurrer  directed 
against  such  cross-bill.* 

Effect  of  Dismissal  of  Original  Bill.  —  The  dismissal  of  an  original  bill 
carries  with  it  the  cross-bill,*  but  not  over  the  objection  of  a 
defendant  who  sets  up  a  counterclaim.* 

6.  Demurrer — What  Defects  May  Be  Beached. — A  demurrer  may 
properly  be  interposed  against  a  bill  or  petition  when  it  fails  to 
state  a  cause  of  action ;  ®  and  where  a  case  cannot  be  tried  in 


plainant;  Angelo  v.  Aldridge,  164  111. 
388. 

Indiana.  —  Rettig  v.  Newman,  99 
Ind.  424. 

Maine.  —  Swanton  v.  Crooker,  52  Me. 
415,  holding  that  an  amendment  may 
be  made  at  any  time  before  the  inter- 
locutory judgment,  in  the  discretion  of 
the  court,  but  not  afterwards.  Ham 
V.  Ham,  37  Me.  261. 

Massachusetts.  —  Fay  v.  Fay,  I  Cush. 
(Mass.)  93;  Loud  v.  Penniman,  19 
Pick.  (Mass.)  539. 

New  York,  —  Noble  v.  Cromwell,  26 
Barb.  (N.  Y.)  475- 

North  Carolina.  —  Simmons  v.  Jones, 
118  N.  Car.  472. 

South  Carolina.  —  Harvey  v.  Hack- 
ney, 35  S.  Car.  361,  holding  that  a 
cause  of  action  must  have  been  stated 
in  the  first  instance. 

Virginia.  —  Martin  v.  Martin,  95 
Va.  26. 

1.  Bowen  v.  Sweeney,  63  Hun  (N. 
Y.)  224,  in  which  case  the  court  said: 
"  The  attention  of  the  plaintiff's  coun- 
sel was  distinctly  called  to  the  defect  in 
his  pleading  upon  the  decision  of  the 
demurrer  to  the  previous  complaint, 
and  he  failed  to  amend  his  complaint 
meeting  this  objection.  On  this  state 
of  facts,  as  the  complaint  existed  at  the 
time  the  trial  of  the  issues  were  com- 
menced at  the  circuit,  the  plaintiff  had 
no  standing  in  court,  he  not  being  in 
possession  of  the  property  sought  to  be 
partitioned,  or  any  part  thereof." 

2.  See  generally  article  Cross-bills, 
vol.  5,  p.  624,  and  particularly  the  fol- 


lowing cases:  Mahoney  v.  Mahoney, 
65  III.  406,  holding  that  a  claim  for  im- 
provements can  only  be  allowed  upon 
a  cross-bill,  and  that  such  relief  can- 
not be  obtained  under  an  answer; 
Tenk  v.  Lock,  26  111.  App.  216,  holding 
that  a  judgment  creditor  of  the  ancestor 
may  interplead  in  a  bill  for  a  partition 
by  the  heirs  and  enforce  his  claim; 
Woolery  v.  Grayson,  no  Ind.  149,  in 
which  case  the  court  cited  Spencer  v. 
McGonagle,  107  Ind.  410,  and  Cooter 
V.  Baston,  89  Ind.  185;  Smith  v.  King, 
8i  Ind.  217,  wherein  the  right  of  a 
person  not  a  party  to  the  proceedings 
to  come  into  the  case  by  way  of  cross- 
petition  upon  due  notice  is  recognized; 
McFerran  v.  McFerran,  69  Ind.  29; 
Harness  z/.  Harness,  63  Ind.  i;  Stafford 
V.  Nutt,  35  Ind.  93,  holding  that  a 
claim  for  improvements  must  be  made 
in  cross-petition  filed  before  the  ren- 
dition of  judgment  and  the  appoint- 
ment of  commissioners;  German  v. 
Machin,  6  Paige  (N.  Y.)  288,  holding 
that  where  a  defendant  desires  any- 
thing beyond  a  mere  resistance  to  the 
action  he  must  file  a  cross-bill  and  in 
addition  thereto  must  set  up  such  mat- 
ter in  his  answer  by  way  of  defense  to 
the  bill  of  the  complainant.  But  see 
Prichard  v.  Littlejohn,  128  111.  123; 
Rider  v.  Clark,  54  Iowa  292;  Garrison 
V.  Cox,  99  N.  Car.  478, 

5.  Russell  V.  Russell,  48  Ind.  456. 
4.  Holzner  v.  Holzner,  48  Ind.  151. 

6.  Egolf  V.  Bryant,  63  Ind.  365. 

6.  Broad  «/.  Broad,  40  Cal.  493;   Dyer 
V.  Vinton,   10  R.  I.  517;  Turrentine  v. 
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partition  under  a  claim  of  adverse  possession,  a  demurrer  is  proper 
to  a  pleading  which  discloses  such  adverse  possession.*  So,  too, 
questions  as  to  jurisdiction,*  defect  of  parties,*  and  the  statute  of 
limitations  may  be  reached  by  demurrer;^  but  a  question  of 
laches  cannot  be  raised  by  demurrer.*  Pleading  over  cures  an 
erroneous  order  overruling  a  demurrer.® 

Application  of  General  Eules.  —  When  a  bill  is  demurred  to,  the 
exhibits  filed  with  such  bill  are  to  be  read  as  a  part  of  it  and 
accepted  as  true  for  the  purposes  of  such  demurrer.'''  The  same 
general  rules  apply  in  permitting  a  demurrer  to  an  answer  *  or 
reply.* 

7.  Answer  —  a.  In  General  —  Denials  Must  Be  Specific. —  The 
matters  of  defence  should  be  clearly  stated,  and  the  pleading 
should  conform  to  the  general  rule  that  facts  should  be  alleged 
rather  than  conclusions  of  law.** 

Proper  Matters  of  Defense.  —  It  has  been  held  that  the  answer  may 
set  up  a  claim  for  advancements,**  that  the  plaintiff  is  estopped  to 

Watson,  3  Tenn.   Ch.   307;   Baldwin  v. 
Aldrich,  34  Vt.  527. 

1.  Gravierz'.  Ivory,  34  Mo.  522.  See 
also  Seymour  v.  Ricketts,  21  Neb.  240 
[in  which  case  the  court  cited  Slade  v. 
Barlow,  L.  R.  7  Eq.  296;  Giffard  v. 
Williams,  L.  R.  5  Ch.  546;  Bolton 
V.  Bolton,  L.  R.  7  Eq.  298,  note;  Pot- 
ter V.  Waller,  2  De  G.  &  Sm.  410;  Simp- 
son V.  Wallace,  83  N.  Car.  477;  Mattair 
V.  Payne,  15  Fla.  682;  Hardy  v.  Mills, 
35  Wis.  141;  Hoffman  v.  Beard,  22 
Mich.  59;  Wilkin  v.  Wilkin,  i  Johns. 
Ch.  (N.  Y.)  118;  Manners  v.  Manners, 
2  N.  J.  Eq.  384;  and  Currin  v.  Spraull, 
10  Gratt  (Va.)  145],  And  see  generally 
article  on  Demurrers,  vol.  6,  pp.  292, 

391- 

2.  Leverton  v.  Waters,  7  Coldw. 
(Tenn.)  20. 

3.  In  Marshall  v.  Marshall,  86  Ala. 
383,  the  court  said:  "  Having  no  in- 
terest [in]  and  no  control  of  the  statu- 
tory separate  estate  of  his  wife,  the  hus- 
band is  not  a  necessary  party  to  a  bill 
relating  to  such  separate  estate.  The 
spirit  and  policy  of  the  statute  are  that 
the  wife  must  sue  and  be  sued  alone  in 
all  cases,  either  at  law  or  in  equity, 
involving  her  statutory  separate  estate. 
Code  1886,  §  2347;  Ramage  v.  Towles, 
85  Ala.  588.  The  cause  of  demurrer, 
based  on  the  misjoinder  of  the  hus- 
bands of  the  female  heirs,  was  well 
taken."  See  also  Taylor  v.  King,  32 
Mich.  42;  Voorhees  v.  Hushaw,  30 
Ind.  488;  Barnes  v.  Blake,  59  Hun  (N. 
Y.)  371,  in  which  last  case  it  was  held 
that  although  the  husband  is  not  a  nec- 
essary party,  his  joinder  as  defendant 


is  not,  under  the  code,  a  ground  of  de- 
murrer. 

4.  Kent  v.  Parks,  67  Ind.  53,  in 
which  case  the  fact  that  the  petition 
did  not  negative  all  of  the  exceptions 
to  the  running  of  the  statute  was  held 
to  save  it  from  the  demurrer.  See  also 
generally  article  Limitations,  vol.  13, 
p.  201. 

6.  Ulman  v.  laeger,  67  Fed.  Rep. 
980. 

6.  Reckeway  v.  Waltemath,  28  Neb. 
492. 

7.  Ulman  v.  laeger,  67  Fed.  Rep. 
980. 

8. 
9. 


Sanford  v.  Tucker,  54  Ind.  219. 
Duncan  v.  Henry,  125  Ind.  10. 

10.  Stockham  v.  Stockham,  185  Pa. 
St.  337;  Nolan  v.  Skelly,  62  How.  Pr. 
(N.  Y.  Supreme  Ct.)  102.  See  also  in 
general  articles  Definiteness  and  Cer- 
tainty IN  Pleadings,  vol.  6,  p.  246; 
and  Legal  Conclusions,  vol.  12,  p. 
1020. 

The  Answer  of  a  Otiardian  ad  Litem  is 
liberally  construed  in  favor  of  the  pro- 
tection of  the  rights  of  infants.  Stark 
V.  Brown,  loi  111.  395. 

Amendments  —  Supplemental  Answers, 
—  The  court  in  its  discretion  will  allow 
the  answer  to  be  amended  or  will  allow 
a  supplemental  answer  to  be  filed  as  in 
other  actions.  McCrady  v.  Jones,  36 
S  Car.  136.  But  see  Harms  v.  Jacobs, 
160  111.  589,  in  which  case  leave  to 
amend  was  refused  on  the  ground  of 
laches.  See  further  articles  Amend- 
ments, vol.  I,  p.  458;  Supplemental 
Pleadings. 

11.  Green  v.  Walker,  99  Mo.  68. 
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maintain  the  action,*  or  that  the  defendant  owns  a  parcel  of  the 
land  in  severalty.* 

statutory  Provisions.  —  Matters  that  may  be  properly  presented  as 
a  defense  to  the  action  are  in  many  states  designated  by  statutory 
provisions,  and  the  statutes  of  the  states  should  be  consulted  in 
preparing  the  answer  in  order  to  determine  the  rights  and  limita- 
tions placed  upon  the  parties.* 

b.  Issue  as  to  Title.  —  The  defendant  may  deny  the  plain- 
tiff's title  and  assert  that  the  title  is  in  himself,  and  in  doing  so  he 
should  set  forth  fully  his  own  chain  of  title.^ 

Statutory  Provisions.  —  In  some  states  there  are  statutes  which  limit 
and  define  in  a  large  measure  the  right  of  the  defendant  to  con- 
trovert the  plaintiff's  allegations  of  title,  and  such  provisions  sup- 
plant the  common  equity  rule.* 

8.  Decree  or  Judgment  —  a.  Interlocutory  —  (i)  In  General. 
—  In  a  suit  for  partition  the  court  will,  as  a  general  rule,  in  the 


A  Claim  for  Improvements  against  a 
common  ancestor  cannot  be  asserted 
in  a  suit  for  partition  among  the  coten- 
ants.  Martin  v.  Martin,  95  Va.  26. 
And  see  Baltimore  v.  New  Orleans,  45 
La.  Ann.  526,  holding  that  a  claim  by 
one  co-owner  against  another  in  which 
all  are  not  interested  canno't  be  set  up. 

1.  Olden  V.  Hendrick,  100  Mo.  533. 

2.  Coombs  V.  Persons  Unknown,  82 
Me.  326. 

Parol  Partition.  —  The  answer  may 
set  up  that  a  parol  partition  of  the  land 
was  made  and  that  each  owner  took 
possession  of  the  share  severally  allot- 
ted to  him.  Nichols  v.  Padfield,  77 
III.  253.  See  also  Manly  v.  Pettee,  38 
111.  128;  Tomlin  v.  Hilyard,  43  111.  300. 
But  see  Parker  v.  Stewart,  i  Morr. 
(Iowa)  419. 

3.  Moore  v.  Moore,  (Tex.  Civ.  App. 
1895)  31  S.  W.  Rep.  532;  Wilcke  v. 
Wilcke,  102  Iowa  173;  Nichols  v.  Pad- 
field,  77  111.  253;  Hinton  v.  Whittaker, 
101  Ind.  344;  Belt  v.  Bowie,"  65  Md.  350. 

4.  California.  —  Davis  v.  Pacific  Imp. 
Co.,  118  Cal.  45:  De  Uprey  v.  De 
Uprey,  27  Cal.  330.  See  also  Banning 
V.  Banning,  80  Cal.  271. 

Illinois.  —  Angelo  v.  Aldridge,  164 
111.  388.  '  See  also  Stokes  v.  Riley,  121 
111.  166. 

Indiana.  —  English  v.  Powell,  119 
Ind.  93;  Young  v.  Pickens,  49  Ind.  23. 

Kentucky.  —  Logan  v.  Catron,  (Ky. 
1897)  43  S.  W.  Rep.  213. 

Louisiana.  —  Bayhi  v.  Bayhi,  35  La. 
Ann.  527. 

Maine.  —  Nash  v.  Simpson,  78  Me. 
142;  Jewett  V.  Persons  Unknown,  61 
Me.  408,  holding  that  the   title  of  a 


mortgage  cannot  be  set  up  by  persons 
not  claiming  under  such  mortgage. 

Michigan.  —  Eberts  v.  Fisher,  44 
Mich.  551. 

Missouri.  —  Bayha  v.  Kessler,  79  Mo. 
555. 

Maryland.  —  Warfield  v.  Warfield,  5 
Har.  «&  J.  (Md  )  459. 

Nebraska.  —  Lynch  v.  Lynch,  18  Neb. 
586. 

Nevada.  —  Crosier  v.  McLaughlin,  i 
Nev.  348. 

New  Jersey.  —  Riverview  Cemetery 
Co.  V.  Turner,  24  N.  J.  Eq.  18. 

New  York.  —  Matthewson  v.  John- 
son, Hoffm.  Ch.  (N.  Y.)  559. 

North  Carolina.  —  Atkinson  v.  Mc- 
Intyre,  90  N.  Car.  147. 

South  Carolina.  —  Harvey  v.  Harvey, 
25  S.  Car.  283. 

United  States.  —  McClaskey  v.  Barr, 
48  Fed.  Rep.  130;  Chapin  v.  Sears,  18 
Fed.  Rep.  814. 

In  Alabama  it  has  been  held  that  a 
claim  by  the  defendant  that  the  plain- 
tiff's title  was  acquired  by  a  champer- 
tous  agreement  is  not  suflScient  as  a 
defense.     Sibley  v.  Alba,  95  Ala.  191. 

Tax  Title.  —  An  answer  asserting  that 
the  plaintiff's  title  had  been  sold  for 
taxes  should  allege  that  possession  had 
been  taken  under  such  tax  sale.  Eng- 
lish V.  Powell,  119  Ind.  93. 

5.  Stark  v.  Brown,  loi  111.  395; 
Nichols  V.  Padfield,  77  111.  253,  holding 
that  where  the  defense  is  set  up  under 
a  statute  the  defendant  should  refer  to 
the  statute  in  some  apt  language; 
Bailey  v.  Knapp,  79  Me.  205;  Weston 
V.  Stoddard,  137  N.  Y.  119;  Barnard  v. 
Onderdonk,  11  Abb.  N.  Cas.  (Brooklyn 
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first  instance,  make  an  interlocutory  order  or  decree  fixing  the 
respective  interests  of  the  parties,  in  order  that  upon  a  reference 
the  question  as  to  the  divisibility  of  the  premises  may  be  the 
better  determined.* 

Jurisdiction  to  Grant  Complete  Relief.  —  In  some  jurisdictions  the 
powers  of  the  court  in  connection  with  interlocutory  orders  and 
decrees  are  very  extensive,  and  the  court  may  properly  make  all 
orders  and  decrees  necessary  to  subserve  the  rights  and  interests 
of  all  the  parties  to  the  time  of  the  final  decree,  in.  order  that 
complete  justice  may  be  done  among  all  parties  in  interest.* 

Control  of  Court  over  Interlocutory  Order.  —  The  interlocutory  orders 
and  decrees  made  by  the  court  in  a  suit  for  partition  are  under 
the  absolute  control  of  the  court,  and  at  any  time  before  the  final 
decision  may  be  modified  or  rescinded.' 

(2)  Injunction.  —  The  court  may,  in  its  discretion,  grant  an 
injunction  to  restrain  interference  with  the  property  pending  the 
action,^,  g.^  to  prevent  the  commission  of  waste."* 


City  Ct.)  349;  Perry  v.  Richardson,  27 
Ohio  St.  no;  Hill  v.  Young,  7  Wash.  33. 

1.  California.. —  Emeric  v.  Alvarado, 
64  Cal.  529;  Lorenz  v.  Jacobs,  53  Cal. 
24.  But  see  Grant  z/.  Murphy,  116  Cal. 
427. 

Illinois.  —  Malaer  v.  Hudgens,  130 
111.  225. 

Iowa.  —  Brown  v.   Cooper,   98   Iowa 

444- 

Kansas.  —  Morris  v.  Tracy,  58  Kan. 

137. 

Missouri.  —  Lindell  Real  Estate  Co. 
V.  Lindell,  142  Mo.  61.  See  also  Akers 
V.  Hobbs,  105  Mo.  127;  BuUer  v. 
Linzee,  100  Mo.  95. 

New  York.  —  Mingay  v.  Lackey,  142 
N.  Y.  449;  Tilton  v.  Vail,  117  N.  Y.  520. 

Oregon.  —  Bybee  v.  Summers,  4  Ore- 
gon 354. 

Pennsylvania.  —  Christy's  Appeal, 
no  Pa.  St.  538;  Palethorp  v.  Palethorp, 
168  Pa.  St.  102. 

Virginia.  —  Wright  v.  Strother,  76 
Va.  857. 

Interlocutory  Decree  Indispensable. —  In 
Lorenz  v.  Jacobs,  53  Cal.  24,  it  was 
held  that  an  interlocutory  decree  is  in- 
dispensable. 

A  Formal  Entry  of  the  Interlocutory 
Judgment  is  not  necessary  where  it  ap- 
pears from  the  record  that  an  ascer- 
tainment of  the  interests  of  the  parties 
was  made  and  declared.  Akers  v. 
Hobbs,  105  Mo.  127;  Sewall  v.  Ridlon, 
5  Me.  458. 

Interlocutory  Decree  Not  Conclusive.  — 
If  the  referees  appointed  by  the  court 
discover  upon  investigation  that  parti- 


tion should  not  be  made  in  kind,  the 
interlocutory  decree  is  not  conclusive 
of  the  question  how  the  partition  should 
be  made,  as  the  finding  of  the  court 
upon  making  the  interlocutory  decree 
is  no  more  than  an  ordinary  inter- 
locutory decree  establishing  and  de- 
fining the  interests  of  the  various 
parties  and  appointing  the  referees. 
Brown  v.  Cooper,  98  Iowa  444.  See 
also  Wright  v.  Strother,  76  Va.  857, 
wherein  it  was  asserted  that  such  de- 
cree is  not  final  within  the  meaning  of 
the  rule  applicable  to  bills  of  review. 

Judgment  Should  Conform  to  Verdict.  — , 
Where  the  action   is  at  law  the  inter- 
locutory judgment  should  conform  to 
the  verdict  of  the  jury.     Allen  v.  Hall, 
50  Me.  253. 

2.  Scott  V.  Bassett,  71  111.  App.  641. 

3.  Warren  v.  Williams,  25  Mo.  App. 
22;  Aull  V.  Day,  133  Mo.  337,  in  which 
latter  case  the  court  cited  Hart  v. 
Steedman,  98  Mo.  457,  and  Holloway 
V.  Holloway,  103  Mo.  284. 

4.  CoflSn  V.  Loper,  25  N.  J.  Eq.  443. 
See  also  Charleston,  etc.,  R.  Co.  v. 
Leech,  39  S.  Car.  446;  Hines  v.  Mun- 
nerlyn,  57  Ga.  32. 

Injunction  After  Partition.  —  An  in- 
junction may  be  granted  after  partition 
to  prevent  one  party  from  interfering 
with  the  share  allotted  to  another 
party.  King  v.  Wilson,  54  N.  J.  Eq. 
247. 

Interference  with  Action  at  Law  for 
Partition.  —  A  court  of  equity  will  not 
interfere  with  proceedings  at  law  for 
partition,  except  in  a  case  of  fraud,  or 
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(3)  Receivers.  —  A  court  of  equity  has  full  authority  to  appoint 
a  receiver,  pending  a  suit  for  partition,  for  the  purposes  of  col- 
lecting the  rents  and  generally  preserving  the  property.* 

b.  Final  —  (l)  /;/  General — Application  of  Ordinary  Rules.  —  The 
decree  must  be  warranted  by  the  pleadings  of  the  party  in  whose 
favor  it  is  rendered,  and  it  is  necessary  that  the  court,  before 
rendering  a  final  decree,  should  have  before  it  all  of  the  parties 
interested  in  the  final  determination;  and  it  may  be  said  generally 
that  in  rendering  a  final  decree  the  court  is  governed  by  the 
ordinary  rules  of  a  court  of  equity,  as  will  appear  upon  an  investi- 
gation of  the  cases  cited  in  the  notes.* 


in  a  clear  case  of  inability  on  the  part 
of  the  court  of  law  to  do  justice  be- 
tween the  parties.  Hall  v.  Piddock,  21 
N.  J.  Eq.  311,  in  which  case  the  court 
said:  "  The  object  of  the  bill  in  this 
case  is  to  restrain  partition  proceedings 
commenced  at  law,  and  for  an  equi- 
table partition  in  this  court.  Courts  of 
law  have  jurisdiction  of  partition,  as 
well  as  courts  of  equity,  and  when  pro- 
ceedings have  been  commenced  at  law 
the  tribunal  must  retain  the  jurisdic- 
tion, and  a  court  of  equity  will  not 
interfere  with  it,  unless  such  interfer- 
ence becomes  necessary  to  protect  some 
party  thereto  from  fraud  or  wrong,  or 
to  secure  to  him  some  clear  right  which 
the  law  tribunal,  from  the  manner  of 
proceeding  before  it,  cannot  secure. 
For  such  purpose  courts  of  equity,  in 
exercising  one  of  their  principal  func- 
tions, which  is  to  remedy  injustice 
occasioned  by  the  strict  rules  of  the  law 
and  the  manner  of  proceeding  in  courts 
of  law,  will  interfere  to  prevent  a  fail- 
ure of  justice  and  loss  of  rights." 

1,  Ames  V.  Ames,  148  111.  321 ;  Rapp  v. 
Reehling,  122  Ind.  255;  Weise  v.  Welsh, 
30  N.  J.  Eq.  431;  Low  V.  Holmes,  17 
N.  J.  Eq.  148;  Weeks  v.  Weeks,  106 
N.  Y.  626;  Weeks  v.  Cornwall,  ig 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  356. 
See  also  article  Receivers. 

Discretion  of  Court.  —  The  appoint- 
ment of  a  receiver  rests  in  the  sound 
discretion  of  the  court.  Rapp  v.  Reeh- 
ling, 122  Ind.  255,  in  which  case  it  was 
held  that  the  appointment  of  a  receiver 
was  not  improper,  although  it  was 
shown  that  the  executor  who  was  col- 
lecting the  rents  was  amply  responsible 
and  an  indemnity  bond  was  offered 
against  loss. 

Exclusion  of  One  Cotenant  from  Prop- 
erty.—  The  court  will  not  wrest  from 
the  defendant  his  share  of  the  prop- 
erty, to  the  enjoyment  of  which  he  is 


legally  entitled,  unless  it  be  necessary 
in  order  to  secure  to  the  plaintiff  the 
enjoyment  of  his  rights.  But  where 
the  defendant  is  in  sole  possession, 
use,  and  enjoyment  of  the  property 
and  refuses  to  divide  it  or  to  sell  and 
give  the  plaintiff  his  share,  the  appoint- 
ment of  a  receiver  is  proper.  Low  v. 
Holmes,  17  N.  J.  Eq.  148. 

Notice.  —  The  usual  rules  in  respect 
to  notice  apply  to  the  appointment  of  a 
receiver  in  a  suit  for  partition.  Rapp 
V.  Reehling,  122  Ind.  255,  in  which 
case  it  was  held  that  one  served  with 
notice  cannot  complain  because  other 
defendants  were  not  served. 

2.  Benner  v.  Street,  32  Fla.  274; 
Estes  V.  Nell,  108  Mo.  172;  Young  v. 
Young,  88  Pa.  St.  422,  in  which  case  it 
was  held  that  all  the  parties  in  interest 
must  be  before  the  court. 

Dismissal.  —  A  decree  dismissing  the 
action  and  denying  partition  is  a  final 
decree  and  authorizes  revision  by  ap- 
peal or  error.  Ames  v.  Ames,  148  111. 
321. 

Preservation  of  Bights  of  Infants.  — 
The  court  may,  in  its  discretion,  refuse 
to  render  a  final  decree  of  partition 
where  there  are  infant  defendants,  and 
partition  would  not  be  for  their  best 
interests.  Tomkins  v.  Miller,  (N.  J. 
1893)  27  Atl.  Rep.  484;  Pitman  v.  Eng- 
land, (Tenn.  1898)  46  S.  W.  Rep.  464. 

Contravention  of  Will.  —  A  decree  of 
partition  will  not  be  made  in  contra- 
vention of  a  valid  will.  Cubbage  v. 
Franklin,  62  Mo.  364. 

Outstanding  Debts  Against  Estate.  —  A 
final  decree  of  partition  of  the  land  of 
a  decedent  ought  not  to  be  ordered 
until  it  is  determined  that  the  personal 
estate  is  sufficient  to  pay  the  debts,  but 
the  action  for  partition  may  be  begun 
before  that  time,  and  will  not  be  dis- 
missed because  the  condition  of  the 
estate  is  such  that  partition  cannot  be 
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Specific  Assignment  of  Shares.  —  It  has  been  held  that  the  decree 
should  not  simply  determine  the  rights  of  the  parties  as  to  their 
respective  shares,  but  should  make  specific  assignment  of  shares.* 

Owelty  of  Partition.  —  Where  the  property  is  incapable  of  a  fair 
division,  the  court  may  award  pecuniary  compensation  by  way 
of  owelty.* 

Statutory  Provisions.  —  In  some  States  the  essential  requirements  of 
a  decree  in  partition  have  been  the  subject  of  legislation,  and  the 


immediately  made.  Clarity  v.  Sheri- 
dan, 91  Iowa  304. 

Designation  of  Trustee  Instead  of 
Keferee  to  Make  Sale.  —  In  Black  well  v. 
McLean,  q  Wash.  301,  it  was  held  that 
a  decree  of  sale  which  designated  the 
person  appointed  to  make  the  sale  as 
trustee  instead  of  referee  was  not 
fatally  defective. 

A  Material  Variance  between  the 
pleadings  and  the  decree  may  be  fatal 
to  the  validity  of  the  decree.  Prichard 
V.  Littlejohn,  128  111.  123. 

1.  Gulick  V.  Huntley,  144.  Mo.  241. 
Accommodation  of  Parties  in  Assigning 

Shares.  —  It  is  recognized  as  a  correct 
principle  in  directing  a  partition  of  real 
estate  to  assign  to  the  parties  respect- 
ively such  portions  of  the  land  as  will 
best  accommodate  them  and  be  of 
most  value  to  them  with  reference  to 
their  respective  situations  in  relation 
to  the  property  before  the  partition. 
Boley  V.  Skinner,  38  Fla.  291;  Bird  v. 
Bird,  15  Fla.  424. 

2.  Lynch  v.  Lynch,  18  Neb.  586;  Al- 
lard  V.  Carleton,  64  N.  H.  24,  in  which 
case  it  was  declared  that  the  court's 
powers  "  are  adequate  to  a  full  com- 
pensatory adjustment,"  and  the  court 
cited  McGiIlivray  v.  Evans,  27  Cal.  92; 
Royston  v.  Royston,  13  Ga.  425;  Cole- 
man V.  Lane,  26  Ga.  515;  Graham  v. 
Graham,  8  Bush  (Ky.)  334;  Thruston  z/. 
Minke,  32  Md.  571 ;  Holmes  v.  Holmes, 
2  Jones  Eq.  (N.  Car.)  334;  Gregory 
V.  Gregory,  69  N.  Car.  522;  Pell  v. 
Ball,  I  Rich.  Eq.  (S.  Car.)  361;  Ross  v. 
Ramsey,  3  Head  (Tenn.)i5. 

Effect  of  Code  upon  Equitable  Powers.  — 
In  Jameson  v.  Hayward,  106  Cal.  682, 
the  court  said:  "  To  trace  the  history 
of  proceedings  for  partition  from  an 
early  period  in  the  jurisprudence  of 
England  to  the  present  time,  both  at 
law  and  in  equity,  and  to  note  the 
growth  and  development  of  the  action, 
would  consume  much  space,  and  be 
productive  of  but  little  good.  It  is 
sufficient  to  say  that  while  in  this  state 
the  action  is  statutory,  still  the  powers 


conferred  upon  courts  by  the  statute 
are  substantially  those  formerly  exer- 
cised by  the  chancery  courts  in  pursuit 
of  the  same  object,  and  the  methods 
employed  by  our  code  are,  in  the  main, 
but  a  reflex  of  those  pursued  under  the 
former  equity  practice.  It  is  equitable 
practice  prescribed  by  law.  Under  it 
property  may  be  divided  in  whole  or 
in  part.  Compensation  may  be  re- 
quired of  one  for  the  greater  value 
which  he  receives  over  that  awarded  to 
another." 

Jurisdiction  to  Give  Full  Belief.  — 
After  equity  has  acquired  jurisdiction 
of  a  suit  for  partition  it  will  frequently 
grant  relief  to  the  partitioner  in  other 
matters  not  strictly  proper  to  be 
brought  before  the  court,  with  a  view 
to  give  full  relief  and  avoid  a  multi- 
plicity of  suits.  Gore  v.  Dickinson,  98 
Ala.  363,  in  which  case  the  court  cited 
17  Am.  and  Eng.  Encyc.  of  Law  (ist 
ed.)  754,  755;  Davis  v.  Pacific  Imp. 
Co.,  118  Cal.  45;  Higginbottom  v. 
Short,  25  Miss.  160;  Rozier  v.  Griffith, 
31  Mo.  171,  wherein  the  court  declared 
that,  having  acquired  jurisdiction, 
*'  there  can  be  no  reason  for  suspend- 
ing the  proceedings  short  of  complete 
justice  between  the  parties;  "  Weston 
V.  Stoddard,  137  N.  Y.  119;  Simmons 
V.  Hendricks,  8  Ired.  Eq.  (N.  Car.)  84; 
Odd  Fellows  Sav.  Bank's  Appeal,  123 
Pa.  St.  356,  holding  that  the  court 
under  the  Act  of  May  19,  1874,  has 
power  to  issue  a  restraining  order  in 
the  nature  of  an  injunction  and  to 
grant  every  relief  necessary  for  a  full 
disposition  of  the  case.  See  also  Coxe 
V.  Smith,  4  Johns.  Ch.  (N.  Y.)  275; 
Hosford  V.  Merwin,  5  Barb.  (N.  Y.)  62; 
Winton's  Appeal,  97  Pa.  St.  385;  Mc- 
Gowin  V.  Remington,  12  Pa.  St.  63; 
Souder's  Appeal,  57  Pa.  St.  498. 

Power  to  Compel  Contribution.  —  It 
has  been  held  that  the  court  cannot 
make  an  order  compelling  contribution 
for  the  purpose  of  furthering  a  specu- 
lative scheme  in  connection  with  the 
property.     Field  v.  Leiter,  117  111.  34i» 
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statutes  of  the  particular  state  should  be  consulted.* 

Findings  of  Cotirt.  —  The  decree  should  contain  findings  upon  all 
the  material  issues  presented  by  the  pleadings  and  the  evidence.* 

Amendments.  —  A  decree  in  a  suit  for  partition  may  be  amended 
during  the  term  by  a  nunc  pro  tunc  order;  '  but  such  amendment 
cannot  be  made  to  the  prejudice  of  third  parties  who  have  in  good 
faith  acquired  rights  under  such  decree. "* 

(2)  Decree  of  Sale.  —  The  Authority  of  Courts  of  Equity  to  decree  a 
sale  for  purposes  of  partition  in  absence  of  statutory  provisions 
therefor  is  by  no  means  clear.  At  the  common  law  it  is 
undoubtedly  true  that  no  authority  existed  for  partition  except 
by  division,  and  in  many  decisions  it  has  been  said  by  way  of 
dictum  that  courts  of  equity  are  entirely  dependent  upon  early 
statutes  in  England  and  the  various  enactments  in  the  United 
States  for  power  to  make  a  partition  by  sale.* 

Statutory  Provisions.  —  The  question  whether  a  court  of  equity  has 
inherent  power  to  decree  a  sale  is  not  one  of  great  practical 
importance  at  the  present  time,  inasmuch  as  the  right  to  decree 
a  sale  in  a  proper  case  is  one  universally  recognized  and  exercised 
under  statutory  authority  given  in  the  several  states  and  in 
England.^ 

1.  See  Cheney  v.  Ricks,  168  111.  543, 
wherein  it  was  held  that  the  statute  re- 
quired the  court  to  set  forth  in  its  de- 
cree the  rights,  title,  and  interest  of  all 
the  parties. 

2.  See  generally  article  Findings  of 
Court,  vol.  8,  p.  931,  and  the  follow- 
ing cases:  McClaskey  v.  Barr,  48  Fed. 
Rep.  130;  Sullivan  v.  Lumsden,  118 
Cal.  664;  Mayer  v.  Mayer,  118  Cal. 
510,  holding  that  it  was  unnecessary  to 
make  a  finding  upon  an  issue  pre- 
sented by  the  pleadings  as  to  which  no 
evidence  was  introduced;  Kilgour  v. 
Crawford,  51  111.  249;  Tibbs  v.  Allen, 
27  111.  119,  holding  that  the  court 
should  not  decree  an  equal  division 
among  the  parties  without  a  finding 
that  they  have  an  equal  interest  in  the 
land;  Bayha  v.  Kessler,  79  Mo.  555, 
holding  that  a  mere  finding  in  favor  of 
the  plaintiff's  claim  to  title,  without 
specific  finding  as  to  the  facts  alleged, 
is  suflScient. 

3.  Eddie  v.  Eddie,  138  Mo.  599.  See 
also  article  Decrees,  vol.  5,  p.  1041. 

4.  McClannahan  v.  Smith,  76  Mo. 
428. 

Sights  of  Widow.  —  By  a  decree  in 
partition  the  widow  should  not  be 
charged  with  rents  and  profits  of  land 
of  which  she  has  acquired  title;  nor  is 
she  entitled  to  credit  for  payment  of 
taxes.     Kyle  v.  Wills,  166  111.  501. 


6.  Parks  v.  Siler,  76  N.  Car.  191; 
Roberts  v.  Coleman,  37  W.  Va.  143. 
But  see  Moore  v.  Blagge,  91  Tex.  151, 
in  which  case,  in  an  exhaustive  opin- 
ion, the  authorities  are  collated  and 
the  conclusion  is  reached  that  a  court 
of  equity  has  inherent  jurisdiction  to 
decree  a  sale  when  the  interests  of  the 
parties  and  the  nature  of  the  premises 
demand  it. 

6.  Alabama. — Johnson  v.  Kell)',  80 
Ala.  135. 

California. — Jameson  v.  Hayward, 
106  Cal.  682;  McGillivray  v.  Evans,  27 
Cal.  93.  See  also  Hayne  v.  Gould,  54 
Fed.  Rep.  963. 

Connecticut.  —  Johnson  v.  Olmsted, 
49  Conn.  509. 

Delaware.  —  Gordon  v.  Acuff,  4  Del. 
Ch.  63. 

District  of  Columbia.  —  Willard  v. 
Willard,  145  U.  S.  116. 

Georgia.  —  Royston  v.  Rqyston,  13 
Ga.  425;  Coleman  v.  Lane,  26  Ga.  515. 
See  Grimes  v.  Little,  56  Ga.  649. 

Illinois.  —  Fight  v.  Holt,  80  III.  84; 
Lenfers  v.  Henke,  73  111.  405;  Lleming 
V.  Vennum,  45  111.  374;  Wilson  v.  Illi- 
nois Trust,  etc..  Bank,  116  111.  9.  See 
also  Thompson  v.  Frew,  107  111.  478; 
Ames  V.  Ames,  160  111.  599. 

Indiana.  —  Roach  v.  Baker,  130  Ind. 
362;  Schee  v.  McQuilken,  59  Ind.  269; 
Lucas  V.  Peters,  45  Ind.  313. 
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Discretion  of  Court.  —  It  would  seem  that  a  sale  of  land  rather 
than  a  division  of  it  is  not  a  matter  of  right,  but  rests  in  the  sound 
discretion  of  the  court,  upon  consideration  of  the  condition  of 
the  property,  its  peculiarities  and  its  susceptibility  to  division.* 

Partition  of  Part  and  Sale  of  Part.  —  Where  one  portion  of  the  land 
is  capable  of  division  and  another  portion  is  not,  partition  of  one 


Iowa.  —  Branscomb  v.  Gillian,  55 
Iowa  235;  Metcalf  v.  Hoppingardner, 
45  Iowa  510. 

Kansas,  —  Sarbach  v.  Newell,  30 
Kan.  102,  35  Kan.  180. 

Kentucky.  —  Wrenn  v.  Gibson,  90 
Ky.  i8g;  Graham  v.  Graham,  8  Bush 
(Ky.)  334;  Burgess  v.  Eastham,  3  Bush 
(Ky.)  476. 

Louisiana.  —  Coach  v.  Hake,  49  La. 
Ann.  458;  Trosclair  v.  Lasseigne, 
48  La.  Ann.  917;  Soniat  v.  Supple,  48 
La.  Ann.  296;  Dickson  v.  Dickson,  33 
La.  Ann.  1370;  Cazes  v.  Gassie, 
40  La.  Ann.  360;  Blake  more  v.  Blake- 
more,  39  La.  Ann.  804;  Meyer  v.  Par- 
goad,  34  La.  Ann.  969;  Gilmore  v. 
Gilmore,  9  La.  Ann.  197, 

Maine.  —  Williams  v.  Coombs,  88 
Me.  183;  Warren  v.  Westbrook  Mfg. 
Co.,  88  Me.  58. 

Maryland.  —  Dugan  v.  Baltimore,  70 
Md.  I.  See  also  Ballantyne  v.  Rusk, 
84  Md.  649;  Gittings  v.  Worthington, 
67  Md.  139. 

Mississippi.  —  Albright  v.  Flowers, 
52  Miss.  246.  See  also  Cox  v.  Kyle,  75 
Miss.  667, 

Nebraska.  —  Burke  v.  Cunningham, 
42  Neb.  645.  See  also  Lynch  v. 
Lynch,  18  Neb.  586. 

Nevada.  —  Dondero  v.  Van  Sickle,  11 
Nev.  389. 

New  Hampshire.  —  Allard  v.  Carle- 
ton,  64  N.  H.  24. 

New  Jersey.  —  Wain  v.  Meirs,  27  N. 
J.  Eq.  77.  351. 

New  York.  —  Prentice  v.  Janssen,  79 
N.  Y.  478:  Halsted  v.  Halsted,  55  N. 
Y.  442;  Haywood  v.  Judson,  4  Barb. 
(N.  Y.)  228.  See  also  Smith  v.  Smith, 
10  Paige  (N.  Y.)  470. 

North  Carolina.  —  Trull  v.  Rice,  85 
N.  Car.  327;  Gregory  v.  Gregory,  69  N. 
Car.  522;  Holmes  v.  Holmes,  2  Jones 
Eq.  (N.  Car.)  334;  Windley  v.  Barrow, 
2  Jones  Eq.  (N.  Car.)  66;  Strudwick 
V.  Ashe,  3  Murph.  (N.  Car.)  207.  See 
also  Parks  v.  Siler,  76  N.  Car.  191. 

Pennsylvania.  —  McCall's  Appeal,  56 
Pa.  St.  363. 

South  Carolina. — Steedman  v. 
Weeks,   2    Strobh.   Eq.   (S.    Car.)   145; 


Pell  V.  Ball,  Spears  Eq.  (S.  Car.)  518,  I 
Rich.  Eq.  (S.  Car.)  361. 

Tennessee.  —  Wilson  v.  Bogle,  95 
Tenn.  290;  Ross  v.  Ramsey,  3  Head 
(Tenn.)  16;  Todd  v.  Cannon,  8  Humph. 
(Tenn.)  512;  Norment  v.  Wilson,  5 
Humph.  (Tenn.)  310. 

Texas.  —  Moore  v.  Blagge,  91  Tex. 
151,  (Tex.  1897)  41  S.  W.  Rep.  465.  See 
also  Blagge  v.  Shaw,  (Tex.  Civ.  App. 
1897)  41  S.  W.  Rep.  756. 

West  Virginia.  —  Roberts  v.  Cole- 
man, 37  W.  Va.  143;  Corrothers  v.  Jol- 
liffe,  32  W.  Va.  562. 

Wisconsin.  —  Vesper  v.  Farnsworth, 
40  Wis.  357. 

England.  —  Richardson  v.  Feary,  39 
Ch.  Div.  45. 

1.  Willard  v.  Willard,  145  U.  S.  116; 
Royston  v.  Royston,  13  Ga.  425;  Gra- 
ham V.  Graham,  8  Bush  (Ky.)  334; 
Dondero  v.  Van  Sickle,  11  Nev.  389; 
Vesper  v.  Farnsworth,  40  Wis.  357. 

In  Alabama  it  has  been  declared  that 
"  while  the  jurisdiction  of  a  court  of 
equity  to  decree  a  sale  of  the  real  es- 
tate of  infants  for  partition  is  settled 
by  the  course  of  decisions,  *  *  * 
it  is  equally  well  settled  that  the  court 
is  without  jurisdiction  to  decree  a  sale 
of  the  lands  of  adult  tenants  for 
such  purpose,  without  their  consent." 
Johnson  v.  Kelly,  80  Ala.  135  \citing 
Lyon  V.  Powell,  78  Ala.  351;  Wilkin- 
son V.  Stuart,  74  Ala.  198;  and  Deloney 
V.  Walker,  9  Port.  (Ala.)  497]. 

In  Louisiana  it  has  been  held  that  in 
a  suit  for  partition  the  adult  heirs  have 
an  absolute  right  to  demand  a  sale  for 
cash  of  their  shares  of  the  common 
property.  Dickson  v.  Dickson,  33  La. 
Ann.  1370.  See  also  Soniat  v.  Supple, 
48  La.  Ann.  296,  holding  that  the  par- 
ties have  the  right  "  to  insist  that  the 
property  shall  be  viewed  in  its  physi- 
cal aspects,  and  if  it  presents  insur- 
mountable objection  to  a  partition  in 
kind,  the  consent  of  some  of  the  own- 
ers that  they  will  relinquish  all  advan- 
tages which  might  accrue  from  the 
peculiar  situation  of  the  property,  or 
be  willing  to  make  restitution  for  parts 
falling   to   others   for   inconveniences, 
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part  and  sale  of  the  balance  may  be  ordered.* 

9.  Commissioiiers  or  Referees  —  a.  Appointment  of.  —  The 
appointment  of  commissioners  to  make  partition  and  the  number 
and  duties  of  the  commissioners  are  matters  largely  controlled  and 
regulated  by  statute.  The  appointment  is  usually  vested  in  the 
court,  which  appoints  a  certain  number  of  disinterested  persons 
to  divide  the  property  in  accordance  with  the  rights  and  interests 
of  the  parties  as  they  appear  in  the  decree,  and  in  accordance 
with  law.* 

Eeference  to  Master.  —  In  some  jurisdictions  a  reference  may  be 
made,  to  take  evidence  to  determine  the  divisibility  of  the  prop- 
erty and  the  desirability  of  an  actual  partition,  before  the 
appointment  of  commissioners  to  make  such  partition.' 


cannot  compel  the  other  owners  to  con- 
sent to  a  division  in  kind." 

1.  Lucas  V.  Peters,  45  Ind.  313; 
Haywood  v.  Judson,  4  Barb.  (N.  Y.) 
228;  Jameson  z/.  Hayward,  io6Cal.  682. 

2,  Colorado.  —  Jordan  z/.  McNulty,  14 
Colo.  280. 

Florida.  —  Street  v.  Benner,  20  Fla. 
700,  wherein  the  appointment  was  held 
irregular,  inasmuch  as  it  directed  the 
commissioners,  in  addition  to  making 
partition,  to  ascertain  the  interests  of 
the  parties,  the  determination  of  which 
was  solely  within  the  province  of  the 
court.  See  also  Brokaw  v.  McDougall, 
20  Fla.  212. 

Illinois.  —  Rohn  v.  Harris,  130  111. 
525;  Gooch  V.  Green,  102  111.  507; 
Kingsbury  v.  Buckner,  70  111.  514. 

Indiana. »—  Hall  v.  Law,  102  U.  S. 
461;  Scott  V.  Harris,  127  Ind.  520; 
Coggeshall  v.  State,  112  Ind.  561;  Shaw 
V.  Parker,  6  Blackf.  (Ind.)  345. 

Kentucky.  —  Smith  v.  Moore,  6  Dana 
(Ky.)  417. 

Maine.  —  Parsons  v.  Copeland,  38 
Me.  537;  Southgate  v.  Burnham,  i 
Me.  369. 

Maryland.  —  Lawes  v.  Lumpkin,  18 
Md,  334;  Stallings  v.  Stallings,  22  Md. 
41,  wherein  it  was  held  error  to  direct 
the  commissioners  to  enter  upon  the 
land  and  divide  it  as  they  should  have 
been  directed,  in  case  the  land  could 
not  be  divided  into  as  many  shares  as 
there  were  parties  entitled  to  it,  to  di- 
vide it  into  as  many  shares  as  it  was 
susceptible  of  being  divided  into,  and 
to  ascertain  the  value  of  each  share,  as 
required  by  the  statute  under  which 
they  were  operating.  See  also  Bennett 
V.  Bennett,  5  Gill  (Md.)  463. 

Massachusetts.  —  Brown  v.  Bulkley, 
II  Cush,  (Mass.)  168. 


Nevada.  —  Dondero  v.  Van  Sickle,  li 
Nev.  389. 

New  Jersey.  —  Wain  v.  Meirs,  27  N. 
J.  Eq.  351;  Oram  v.  Young,  18  N.  J. 
L.  54;  Van  Riper  v.  Berdan,  14  N.  J.  L. 
132. 

New  York.  —  Corwithe  v.  Griffing, 
21  Barb.  (N.  Y.)9;  Munro  z-.  Merchant, 
26  Barb.  (N.  Y.)  383:  Porter  v.  Lee,  6 
How.  Pr.  (N.  Y.  Supreme  Ct.)  491; 
Willard  v.  Brown,  5  Cow.  (N.  Y.)  281. 

North  Carolina.  —  Thompson  v. 
Shemwell,  93  N.  Car.  222. 

South  Carolina.  —  Charleston,  etc., 
R.  Co.  V.  Leech,  35  S.  Car.  146;  Wood- 
ward V.  Elliott,  27  S.  Car.  368. 

Texas.  —  Reed  v.  Howard,  71  Tex. 
204;   Houston  V.  Blythe,  71  Tex.  719. 

Befosal  of  Commissioners  to  Act.  —  In 
the  event  that  some  or  all  of  the  com- 
missioners cannot  act  or  refuse  to  act, 
other  commissioners  may  be  appointed 
by  the  court.  Jordan  v.  McNulty,  14 
Colo.  280;  Parsons  v.  Copeland,  38  Me. 
537;  Houston  v.  Blythe,  71  Tex.  719, 
wherein  it  was  held  that  in  the  event 
that  the  report  of  the  commissioners  is 
not  approved  others  may  be  appointed 
with  more  specific  instructions. 

Objections  to  the  Personnel  of  the  com- 
missioners must  be  made  before  th^ 
appointment.  The  determination  of 
the  questions  raised  upon  such  objec- 
tions is  a  judicial  act  and  must  be 
made  by  the  appointing  power.  Oram 
V.  Young,  18  N.  J.  L.  54. 

3.  Richardson  v.  Loupe,  80  Cal.  490; 
Cameron  v.  Lane,  36  La.  Ann.  716; 
Loyd  V.  Loyd,  23  I.a.  Ann.  231;  Wain 
V.  Meirs,  27  N.  J.  Eq.  351;  Jackson  v. 
Edwards,  7  Paige  (N.  Y.)386;  Safford 
V.  Safford,  7  Paige  (N.  Y.)  259;  Hamil- 
ton V.  Morris,  7  Paige  (N.  Y.)  39; 
Clason  V.  Clason,  6  Paige  (N.  Y.)  541; 
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b.  Proceedings  of  —  (i)  In  General.  —  It  is  the  duty  of  the 
commissioners  to  make  a  fair  and  impartial  division  of  the  land 
in  accordance  with  the  rights  and  interests  of  the  parties  as 
declared  in  the  decree  under  which  they  are  appointed  and 
through  which  they  derive  their  authority  to  act;  and  in  dis- 
charging this  duty  they  are  not.  of  course,  to  be  influenced  or 
governed  by  any  of  the  parties  in  interest.* 

Application  to  Court  for  Instructions.  —  The  commissioners,  when  in 
doubt  as  to  their  duties,  may  apply  to  the  court  for  instructions.* 

(2)  Oath.  —  The  commissioners  are  usually  required  to  take 
and  subscribe  an  oath  before  entering  upon  their  duties,' 

(3)  Notice  of  Meetings.  —  It  has  been  held  that  no  notice  of  the 
time  of  the  meeting  of  the  commissioners  for  the  purpose  of  mak- 
ing partition  need  be  given  unless  it  is  required  by  statute.* 


Reynolds  v.  Reynolds,  5  Paige  (N.  Y.) 
161;  Thompson  v.  Hardman,  6  Johns. 
Ch.  (N.  Y.)  436. 

Ascertainment  of  Bents  and  Profits.  — 
In  Anderson  v.  Nagle,  12  W.  Va.  98,  a 
referee  was  appointed  in  a  partition 
proceeding  in  equity  to  ascertain  the 
annual  rents  and  profits  of  the  land  for 
the  purpose  of  charging  the  occupant 
thereof. 

1.  Connecticut,  —  Stannard  v.  Sperry, 
56  Conn.  541. 

Illinois.  —  Gooch   v.  Green,   102   111. 

507. 
Maine.  —  Field  v.  Hanscomb,  15  Me. 

365- 

Massachusetts.  —  Buck  v.  Wolcott,  15 
Gray  (Mass.)  502;  King  v.  Reed,  11 
Gray  (Mass.)  490. 

Michigan.  —  McLaughlin  v.  Cham- 
bers, 57  Mich.  35. 

Nebraska.  —  Schroder  v.  Schrader,  48 
Neb.  864. 

New  Hampshire.  —  Whitney  v.  Par- 
ker, 63  N.  H.  416. 

New  Jersey.  —  Haulenbeck  v.  Cronk- 
right,  26  N.  J.  Eq.  159. 

Tennessee.  —  Burdett  v.  Norwood,  15 
Lea  (Tenn.)  491. 

Viri^inia.  —  Custis  v.  Snead,  12  Gratt. 
(Va.)  260. 

West  Virginia.  —  Ransom  v.  High, 
37  W.  Va.  838. 

Only  Such  Duties  Should  Be  Performed 
by  the  commissioners  as  are  imposed 
upon  them  by  statute  or  the  court. 
Warren  v.  Sheldon,  173  111.  340;  Tibbs 
V.  Allen,  29  111.  535;  New  Albany  v. 
Williams,  126  Ind.  i;  Timon  v.  Moran, 
54  N.  H.  441;  Wilson  v.  European  R. 
Co.,  62  Me.  112;  Vail  v.  Vail,  52  Hun 
(N.  Y.)  520,  holding  that  commission- 
ers are  not  authorized  to  destroy  any 
of  the  property  in  order  to  effect  an 


equal  division;  Houston  v.  Blythe,  71 
Tex.  719,  holding  that  the  rules  pre- 
scribed by  statute  for  making  partition 
enter  into  and  form  a  part  of  every  de- 
cree directing  a  partition. 

Actual  View  of  Premises.  —  Where  the 
statutes  require  partition  to  be  made 
upon  actual  view,  such  requirement  is 
not  mandatory  to  the  extent  of  .making 
it  incumbent  upon  one  who  is  familiar 
with  the  premises  actually  to  go  again 
upon  the  land  for  the  purpose  of  form- 
ing a  conclusion  concerning  it.  Yates 
V.  Gridley,  16  S.  Car.  496;  Corwithe  v. 
Griffing,  21  Barb.  (N.  Y.)  9. 

Equality  as  to  Quantity  Not  Bequired. 
—  It  is  not  necessary  that  the  commis- 
sioners should  make  a  division  in  ex- 
act equality  as  to  quantity,  but  they 
must  so  make  the  division  that  each 
party  will  receive  his  proportionate 
share  in  value.  Stannard  v.  Sperry, 
56  Conn.  541 ;  Field  v.  Hanscomb,  15 
Me.  365;  Buck  V.  Wolcott,  15  Gray 
(Mass.)  502;  Burdett  v.  Norwood,  15 
Lea  (Tenn.)  491.  And  see  Custis  v. 
Snead,  12  Gratt.  (Va.)  260. 

2.  McLaughlin  v.  Chambers,  57 
Mich.  35. 

3.  Jordan  v.  McNulty,  14  Colo.  283; 
Smith  V.  Moore,  6  Dana  (Ky.)  417; 
Claude  v.  Handy,  83  Md.  225;  Ransom 
V.  High,  37  W.  Va.  838. 

Time  of  Taking  Oath.  —  It  has  been 
held  that  the  failure  to  take  the  oath 
before  viewing  the  premises  was  not 
reversible  error,  where  it  was  duly 
taken  before  the  report  was  filed.  Jor- 
dan V.  McNulty,  14  Colo.  280. 

The  Becord  Must  Disclose  that  the  oath 
required  by  statute  has  been  taken. 
Smith  V.  Moore,  6  Dana  (Ky.)  417. 

4.  Row  V.  Row,  4  How.  Pr.  (N.  Y. 
Supreme  Ct.)  133.     But  see  Doubleday 
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When  notice  is  required  by  statute  it  is  imperative.' 

(4)  Whether  All  Must  Participate  in  Proceedings.  —  According 
to  some  authorities  the  proceedings  must  be  participated  in  by 
all  the  commissioners.* 

10.  Report  of  Commissioners  —  a.  Contents  of  —  Necessity  to  State 
Pacts.  —  The  report  should  state  the  facts  specifically,  and  not 
the  mere  conclusions  of  the  commissioners.^ 

Signature.  —  Ordinarily  the  report  should  be  signed  by  all  the 
commissioners,*  but  a  report  signed  by  a  majority  of  the  commis- 
sioners is  sufficient  where  it  appears  that  they  all  acted.* 

b.  Confirmation,  Correction,  or  Rejection  —  Necessity  to 

Submit  Beport  to  Court  for  Confirmation.  —  In  analogy  to  the  rule  requir- 
ing a  judicial  sale  to  be  confirmed  by  the  court,  the  report  of  the 
commissioners  is  not  final,  but  must  be  submitted  to  the  court 
for  confirmation.® 


■V.   Newton,   9  How.   Pr.   (Washington 
County  Ct.)  71. 

1.  Hathaway  v.  Persons  Unknown, 
32  Me.  136;  Ware  v.  Hunnewell,  20 
Me.  291;  Simpson  v.  Simpson,  59  Mich. 
71;  McLaughlin  v.  Chambers,  57  Mich. 

35- 

2.  Claude  v.  Handy,  83  Md.  225; 
Simpson  v.  Simpson,  59  Mich.  71; 
Schuyler  v.  Marsh,  37  Barb.  (N.  Y.) 
350;  Townsend  v.  Hazard,  9  R.  I.  436. 
But  see  Thompson  v.  Shemwell,  93  N. 
Car.  222,  holding  that  proceedings  of 
two  of  the  three  commissioners  ap- 
pointed under  Code  N.  Car.,  §  1S92, 
were  valid;  Yates  v.  Gridley,  16  S.  Car. 
496,  holding  that  a  return  will  not  be 
set  aside  because  it  was  made  by  only 
two  of  the  three  commissioners. 

8.  Munroe  v.  Stickney,  48  Me.  458; 
Post  V.  Post,  65  Barb.  (N.  Y.)  192;  Pip- 
kin V.  Pipkin,  120  N.  Car.  161;  Skinner 
V.  Carter,  108  N.  Car.  106,  holding  that 
omission  to  state  that  in  the  judgment 
of  the  commissioners  the  allotments 
are  equal  in  value  is  a  substantial  de- 
fect; Biggins  V.  Jones,  39  Ohio  St.  95; 
Christy's  Appeal,  no  Pa.  St.  538;  Bur- 
dett  V.  Norwood,  15  Lea  (Tenn.)  491; 
Hardin  v.  Cogswell,  5  Heisk.  (Tenn.) 
549;  Hensel  v.  Sturn,  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  817;  Harrington  v. 
Barton,  11  Vt.  31. 

4.  Odiorne  v.  Seavey,  4  N.  H.  53;  Cole 
V.  Hall,  2  Hill  (N.  Y.)  625;  Underbill  v. 
Jackson,  i  Barb.  Ch.  (N.  Y.)  73.  See 
also  Bledsoe  v.  Wiley,  7  Humph. 
(Tenn.)  507. 

Necessity  of  Seal.  —  Upon  the  question 
whether  or  not  the  report  should  be 
sealed,  see  Sullivan  v.  Sullivan,  42  III. 
315. 


5.  Odiorne  v.  Seavey,  4  N.  H.  53; 
Cole  V.  Hall,  2  Hill  (N.  Y.)  625.  See 
also  Simpson  v.  Simpson,  59  Mich.  71. 

Where  the  Beport  States  the  Beason  for 
the  failure  of  all  of  the  commissioners 
to  sign  it,  it  may  be  upheld.  Under- 
bill V.  Jackson,  i  Barb.  Ch.  (N.  Y.)  73. 

Duties  End  with  Beport.  —  After  the 
commissioners  have  made  the  division 
and  reported  to  the  court  their  authority 
ceases.  Bates  v.  Thornberry,  5  Dana 
(Ky.)9. 

6.  California. — Sullivan  v.  Lumsden, 
118  Cal.  664. 

Delaware.  —  Gordon  v.  Acuff,  4  Del. 
Ch.  63. 

Georgia.  —  McCann  v.  Brown,  43  Ga. 
386. 

Illinois.  —  McCracken  v.  Droit,  loS 
III.  428;  Hunter  v.  Stoneburner,  92  III. 
75;  Riggs  V.  Dickinson,  3  111.  438. 

Indiana.  —  Roach  v.  Baker,  130  Ind. 
362;  Stafford  z'.  Nutt,  35  Ind.  93;  Boyd 
V.  Doty,  8  Ind.  370. 

Maine. — Counce  v.  Studley,  75  Me.  47. 

Maryland.  —  Cecil  v.  Dorsey,  i  Md. 
Ch.  223;  Bull  V.  Pyle,  41  Md.  419. 

Massachusetts.  —  Hall  v.  Hall,  152 
Mass.  136;  Hathaway  v.  Thayer,  8 
Allen  (Mass.)  421. 

Missouri.  —  Ivory  v.  Dejore,  26  Mo. 
505. 

New  Hampshire.  —  Morrill  v.  Morrill, 
5  N.  H.  329. 

New  Jersey.  —  Hay  z/.  Estell,  19  N.  J. 
Eq.  133;  Bentley  v.  Long  Dock  Co.,  14 
N.  J.  Eq.  480. 

New  York.  —  Reynolds  v.  Reynolds, 
5  Paige  (N.  Y.)  161;  Livingston  v. 
Clarkson,  4  Edw.  Ch.  (N.  Y.)  597. 

North  Carolina,  —  In  r^  Ausborn,  122 
N.  Car.  42;  Faison  v.  Williams,  121  N. 
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The  Court  Must  Either  Accept  or  Reject  the  Beport,  and  cannot  reject  it 
and  make  a  division  of  its  own.* 

Amendments.  —  Where  there  are  clerical  errors  in  the  report  it  may 
be  corrected  so  as  to  make  it  conform  to  the  facts.* 

Grounds  for  Rejecting  Report.  —  The  court  will  look  upon  the  report 
with  favor  and  will  set  it  aside  only  in  extreme  cases  of  patent 
mistake  or  unequal  or  grossly  inconvenient  division,  or  where  it 
appears  that  the  commissioners  have  misunderstood  or  failed  to 
perform  some  duty,  and  have  acted  on  the  wrong  principle  — 
instances  of  which  are  found  in  the  notes.' 


Car.  152;  Skinner  z/.  Carter,  108  N.  Car. 
106;  Thompson  v.  Shamwell,  89  N. 
Car.  283;  Turpin  v.  Kelly,  85  N.  Car. 
399;  Simmons  v.  Foscue,  81  N.  Car.  86; 
Archibald  v.  Davis,  4  Jones  L.  (N.  Car.) 

133. 

Pennsylvania.  —  Klingensmith's  Es- 
tate, 130  Pa.  St.  516. 

Rhode  Island.  —  Richardson  :•.  Arm- 
ington,  ID  R.  I.  339;  Peck  v.  Metcalf, 
8  R.  I.  386. 

South  Carolina.  —  House  v.  Falconer, 
4  Desaus.  (S.  Car.)  86. 

Texas.  —  Hensel  v.  Sturn,  (Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  817;  White  v. 
Mitchell,  60  Tex.  164;  Keener  v.  Moss, 
66  Tex.  181;  Jewett  z/.  Scott,  19  Tex. 
568. 

West  Virginia. — Dingessz/.  Marcum, 
41  W.  Va.  757;  Ransom  v.  High,  37  W. 
Va.  838;  Ogle  V.  Adams,  12  W.  Va. 
213. 

Wisconsin.  —  Kane  v.  Parker,  4  Wis. 
123. 

1.  George  v.  Murphy,  I  Mo.  777; 
Murphy  v.  Murphy,  i  Mo.  741;  Brokaw 
V.  McDougall,  20  Fla.  212. 

2.  Counce  v.  Studley,  75  Me.  47. 
See  also  Winship  v.  Crothers,  20  Ind. 

455- 

Requisite  Certainty.  —  In  Boyd  v. 
Doty,  8  Ind.  370,  it  was  held  that  a  re- 
port of  the  commissioners  which  might 
be  made  certain  by  a  survey  was  suffi- 
cient. 

3.  Delaware.  —  Gordon  v.  Acuff,  4 
Del.  Ch.  63,  holding  that  confirmation 
should  not  be  refused  because  of  the 
granting  of  a  right  of  way  to  one  ten- 
ant through  the  parcel  given  to  another 
tenant. 

Georgia.  —  McCann  v.  Brown,  43  Ga. 
386,  holding  that  where  the  commis- 
sioners report  against  the  divisibility 
of  the  property  their  report  may  be  at- 
tacked and  evidence  may  be  introduced 
to  show  that  the  land  is  divisible. 

Illinois.  —  Riggs  v.  Dickinson,  3  111. 


438,  holding  that  where  a  partition  is 
made  which  is  unequal  as  regards  both 
the  value  and  the  quantity  of  the  par- 
cels, the  report  should  be  set  aside. 

Indiana.  —  Roach  v.  Baker,  130  Ind, 
362;  Boyd  !».  Doty,  8  Ind.  370. 

Maine.  —  Counce  v.  Studley,  75 
Me.  47. 

Maryland.  —  Cecil  ::■.  Dorsey,  I  Md. 
Ch.  223;  Bull  V.  Pyle,  41  Md.  419,  in 
which  case  the  commissioners  exceeded 
their  powers  by  dividing  property 
which  they  were  not  authorized  to 
divide. 

Massachusetts.  —  Hall  v.  Hail,  152 
Mass.  136,  holding  that  the  commis- 
sioners may  hear  the  preferences  of  the 
parties,  but  that  they  are  not  required 
to  hear  experts. 

New  Hampshire.  —  Morrill  v.  Morrill, 
5  N.  H.  32Q. 

New  Jersey.  —  Hay  v.  Estell,  19  N.  J, 
Eq.  133,  holding  that  the  adoption  of  a 
wrong  principle  or  gross  inequality  is 
a  sufficient  ground  for  setting  aside  the 
report.  See  also  Bentley  v.  Long  Dock 
Co.,  14  N.  J.  Eq.  480. 

New  York.  —  Livingston  v.  Clark- 
son,  4  Edw.  Ch.  (N.  Y.)  597,  in  which 
case  it  was  held  that  the  report  of  a 
commissioner  will  be  set  aside  only  for 
the  same  reasons  as  would  entitle  a 
party  to  a  new  trial  at  law. 

North  Carolina.  —  Faison  v.  Wil- 
liams, 121  N.  Car.  152;  Skinner  v.  Car- 
ter, 108  N.  Car.  106;  Simmons  v.  Fos- 
cue, 81  N.  Car.  86. 

Pennsylvania.  —  Klingensmith's  Es- 
tate   130  Pa.  St.  516. 

Rhode  Island.  —  Richardson  v.  Arm- 
ington,  xo  R.  I.  339;  Peck  v.  Metcalf, 
8  R.  I.  386,  holding  that  gross  error 
and  inequality  are  sufficient  grounds 
for  refusing  confirmation. 

Texas.  —  Hensel  v.  Sturn.  (Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  817;  White  v. 
Mitchell,  60 Tex.  164,  in  which  case  the 
report  was  set  aside  because  the  com- 


818 


Volume  XV. 


Equitable  and  Statutory. 
/ 


PARTITION. 


The  Sale. 


Effect  of  Confirmation.  —  A  decree  Confirming  the  report  is  conclu- 
sive upon  all  of  the  parties,  and  will  not  be  set  aside  except  for 
fraud  or  some  jurisdictional  defect.* 

11.  Conveyances  to  Perfect  Title. — in  the  Absence  of  statutory  Pro- 
vision therefor  a  decree  of  partition  must,  in  order  to  become 
effective  as  to  title,  require  mutual  conveyances  to  be  made  in 
accordance  with  the  partition  directed,  and  such  directive  decree 
may  be  enforced  by  attachment,  imprisonment,  or  otherwise  in 
the  powers  of  the  court.*  In  the  case  of  parties  who  are  non 
sui  Juris,  the  court  appoints  .  a  commissioner  to  execute 
conveyances.* 

statutory  Provisions.  —  In  numerous  states  statutes  have  been 
enacted  to  avoid  the  necessity  of  compelling  the  execution  of 
deeds  by  parties  to  the  action,  which  statutes  provide  variously 
that  the  decree  of  partition  shall  operate  as  a  conveyance,  or  for 
the  appointment  of  a  master  or  commissioner  to  execute  convey- 
ances in  accordance  with  the  decree.* 

12.  The  Sale  —  a.  Nature.  —  A  sale  in  partition  is  a  judicial 
sale,  and  therefore  is  not  complete  until  confirmed  by  the  court 


missioners  failed  to  follow  instructions 
given  them  by  the  court;  Keener  v. 
Moss,  66  Tex.  iSi;  Jewett  v.  Scott,  19 
Tex.  568,  in  which  case  gross  inequality 
was  considered  sufficient  to  authorize 
setting  aside  the  report,  although  no 
fraud  was  shown. 

H''est  Virginia.  —  Ransom  v.  High, 
37  W.  Va.  838,  holding  that  inequality 
and  unfairness  must  be  sustained  by 
clear  preponderance  of  evidence  in 
order  to  justify  rejecting  the  report. 

Evidence  For  and  Against  Beport.  —  In 
some  cases  it  has  been  held  that  evi- 
dence for  and  against  the  report  may 
be  heard  by  the  court.  McCann  v. 
Brown,  43  Ga.  386;  Skinner  v.  Carter, 
108  N.  Car.  106,  holding  that  the  court 
in  its  discretion  may  hear  affidavits; 
Simmons  v.  Foscue,  8r  N.  Car.  86; 
Hensel  v.  Sturn,  (Tex.  Civ.  App.  1894) 
25  S.  W.  Rep.  817,  holding  that  the 
court  must  hear  and  determine  objec- 
tions to  the  report  and  evidence  relat- 
ing thereto,  no  matter  how  well  satisfied 
the  court  may  be  with  the  report. 

The  Subsequent  Appreciation  of  the  Prop- 
erty in  value  is  not  a  ground  for  setting 
aside  the  report,  butit  would  seem  that 
the  discovery  of  new  elements  of  value 
may  be  a  sufficient  ground.  Klingen- 
smith's  Estate,  130  Pa.  St.  516. 

Allotment  of  Inaccessible  Portion  of 
Property.  —  In  Richardson  t'.  Arming- 
ton,  10  R.  I.  339,  the  report  was  set 
aside  because  it  appeared  that  certain 


portions  of  property  allotted  to  the  par- 
ties were  inaccessible. 

Presumptions  in  Favor  of  Seport.  —  All", 
reasonable  intendments  will  be  in- 
dulged in  to  sustain  the  validity  of  the- 
report.  Tibbs  v.  Allen,  27  111.  119; 
Sullivan  z/.  Sullivan,  42  111.  315;  Win- 
ship  V.  Crothers,  20  Ind.  455;  Patter- 
son V.  Bailee,  12  Ind.  436;  Lake  v.  Jar- 
rett,  12  Ind.  395;  Wright  v.  Marsh,  2- 
Greene  (Iowa)  94;  Lang  v.  Constance^ 
(Ky.  1898)  46  S.  W.  Rep.  693. 

1.  Sullivan  v.  Lumsden,  118  CaL 
664;  McCracken  v.  Droit,  108  111.  428; 
Hunter  v.  Stoneburner,  92  111.  75;  Tur- 
pin  V.  Kelly,  85  N.  Car.  399;  Ogle  v. 
Adams,  12  W.  Va.  213;  Kane  v.  Parker, 
4  Wis.  123.  See  generally  article  Open- 
ing, Amending,  and  Vacating  Judg- 
ments, ante,  p.  202. 

2.  Deloney  v.  Walker,  9  Port.  (Ala.) 
497;  Guedici  v.  Boots,  42  Cal.  452; 
Royston  v.  Royston,  21  Ga.  161;  Chick- 
ering  v.  Failes,  29  111,  294;  Logan  v. 
M'Chord,  5  Litt.  (Ky.)  160;  Goudy  v. 
Shank,  8  Ohio  415;  Boiling  v.  Teel, 
76  Va.  487;  Christian  v.  Chiistian,  6 
Munf.  (Va.)  534;  Gay  v.  Parpart,  106 
U.  S,  679. 

3.  Boiling  V.  Teel,  76  Va.  487. 

4.  Street  v.  McConnell,  16  111.  125; 
Young  V.  Frost,  i  Md.  377;  Young  v. 
Cooper,  3  Johns.  Ch.  (N.  Y.)  296; 
Griffith  V.  Phillips,  3  Grant's  Cas.  (Pa.) 
381;  Anderson  v.  Hughes,  5  Strobh.  L. 
(S.  Car.)  74. 
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which  ordered  it.*  Such  sale  is  made  under  the  direct  super- 
vision and  control  of  the  court,  which  has  absolute  power  to 
control  the  processes  thereof.* 

b.  Order  of  Sale  —  Form  and  Requisites  of.  —  The  sale  is  con- 
ducted by  virtue  of  an  order  of  sale  issued  by  or  under  the 
direction  of  the  court,  which  order  designates  the  officer  to  con- 
duct such  sale  and  may  give  him  special  instructions  pertaining 
thereto.'  An  order  of  sale  cannot  be  made  until  a  decree  for 
partition  has  been  entered  of  record ;  *  and  it  should  direct  the 
time  of  holding  the  sale.* 

When  Order  Expires.  —  An  order  of  sale  expires  with  the  term 
within  which  the  sale  was  directed  to  be  made.* 

c.  Notice  of  Sale.  —  The  statute  usually  prescribes  the 
requirements  as  to  notice  of  sale  to  be  given,  which  provision 
must  be  complied  with.' 

d.  Terms  and  Conditions.  —  The  order  of  sale  and  some- 
times the  statutes  direct  the  manner  and  terms  under  which  the 
«ale  is  to  be  conducted.® 

1.  Kellam  v.  Richards,  56  Ala.  238; 
Loyd  V.  Loyd,  61  Iowa  243;  Hache  v. 
Ayraud,  14  La.  Ann.  174;  Girard  L. 
Ins.,  etc.,  Co.  v.  Farmers,  etc.,  Nat. 
Bank,  57  Pa.  St.  388;  Allen  v.  Gault, 
27  Pa.  St.  473;  Simmons  v.  Baynard, 
30  Fed.  Rep.  532.  See  also  generally 
article  Judicial  Sales,  vol.  12,  p.  2. 

2.  Neiman  v.  Early,  28  Mo.  475,  hold- 
ing that  the  court  may  set  aside  a  sale 
at  any  time  during  the  term  to  which 
the  process  issued  to  the  sheriff  is  re- 
turnable, without  notice  to  the  pur. 
chasers;  Gallatian  v.  Cunningham,  8 
Cow.  (N.  Y.)  362,  wherein  it  is  sug- 
gested that  a  void  sale  is  incapable  of 
confirmation,  but  that  it  is  otherwise  if 
it  is  merely  voidable. 

3.  Denning  v.  Clark,  59  111.  218;  Mc- 
Cain V.  Van  Winkle,  46  111.  406;  Fouty 
V.  Morrison,  73  Ind.  333;  Carson  v. 
Hughes,  90  Mo.  173;  Hughes  v. 
Hughes,  72  Mo.  136;  Patton  v.  Hanna, 

.46  Mo.  314;  Reynolds  v.  Reynolds,   5 

Paige  (N.Y.)  161;  Gardiner  v.  Luke,  12 

Wend.  (N.  Y.)  270;  Tucker  -j.  Tucker, 

19  Wend.  (N.  Y.)  226;  Matter  of  Skin- 
nier. 2  Dev.  &  B.  Eq.  (N.  Car.)  64. 

Approved  Precedent.  —  In  Glover  v. 
Muffin,  6  Ohio  St.  255,  will  be  found  an 
border  of  sale  in  full  which  was  ap- 
\pr0red  under  a  statutory  provision. 

4.  McLain  v.  Van  Winkle,  46  111. 
406;    Stevens    v.    McCormick,   90  Va. 

735- 

■S.  Patton  v.  Hanna,  46  Mo.  314,  which 
icase  was  decided  under  a  statute. 

8.  Carson  v.  Hughes,  90  Mo.  173; 
Hughes  V.  Hughes,  72  Mo.  136. 


7.  Gernon  v.  Bestick,  15  La.  Ann. 
697;  Patterson  v.  Preston,  51  Md.  190; 
Stoffel  V.  Reiners,  3  Mo.  A  pp.  33, 
wherein  it  was  held  that  a  wrong  de- 
scription in  the  advertised  notice  of  sale 
is  a  defect  which  can  only  be  cured  by 
a  new  advertisement  and  sale. 

8.  Morris  v.  Tracy,  58  Kan.  137; 
Johnson  v.  Barkley,  47  La,  Ann.  98, 
wherein  it  was  held  that  in  the  absence 
of  a  direction  as  to  the  amount  to  be 
paid  down,  the  officer  may  receive 
the  full  amount;  Young  v.  Cade,  50 
La.  Ann.  12,  wherein  the  propriety 
of  a  sale  on  credit  was  recognized; 
Loyd  V.  Loyd,  23  La.  Ann.  231,  where- 
in a  statutory  requirement  that  the 
property  must  be  sold  in  lots  of  not  less 
than  ten  nor  more  than  fifty  acres  was 
referred  to;  Hopper  v.  Hopper,  79  Md. 
400,  wherein  a  sale  of  lots  in  gross  for 
a  fair  price  was  upheld;  Ramsey  v. 
Humphrey,  162  Mass.  385;  Thome  v. 
Andrews,  33  N.  J.  Eq.  457,  wherein  a 
refusal  on  the  part  of  a  master  to  ad- 
journ the  sale  was  upheld,  as  also  was 
his  discretion  in  selling  nine  lots  in 
gross;  Steen  v.  Clayton,  32  N.  J.  Eq. 
121,  wherein  a  sale  of  the  property  free 
of  incumbrances  was  sustained  and  a 
lien  directed  to  be  paid  from  the  pro- 
ceeds; Latourette  v.  Latourette,  25  N. 
Y.  App.  Div.  145,  wherein  the  require- 
ment of  a  ten  per  cent,  deposit  upon  a 
bid  was  recognized  as  proper;  Foster 
V.  Roche  117  N.  Y.  462;  Chase  v. 
Chase,  15  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  91 ;  Stern  v.  Epstin,  14  Rich.  Eq.  (S. 
Car.)  5,   wherein  it   was   held    that  a 
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e.  Who  May  Conduct.  —  The  officer  designated  in  the  order 
of  sale  must  conduct  the  sale,*  but  an  auctioneer  may  be 
employed,*  and  if  the  officer  appointed  dies,  a  new  appointment 
may  be  made.' 

/.  Who  May  Purchase.  —  Generally  speaking,  any  person 
competent  to  contract  may  purchase  at  a  partition  sale,  but  an 
exception  is  made  in  the  case  of  a  will  giving  one  of  the  heirs  an 
option,*  a  receiver  of  the  property,*  a  guardian  ad  litem,^  and  an 
administrator,  unless  perfect  good  faith  is  shown.'' 

Tutors  and  Attorneys.  —  A  tutor  holding  an  undivided  interest  may 
purchase,  and  his  interest  will  not  be  affected;  *  and  so,  too,  an 
attorney  for  one  of  the  parties  may  purchase,  but  his  action  will 
be  closely  scrutinized.* 

g.  Bidding.  —  The  well-defined  rules  with  respect  to  bidding, 
at  judicial  sales  apply  in  the  case  of  sales  under  partition  proceed- , 
ings,  and  a  clear  case  of  a  combination  or  agreement  among  the- 
parties  to  prevent  competition  and  chill  the  bidding  is  sufficient 
ground  for  avoiding  the  sale.*® 

Opening  Bidding.  —  The  English  practice  of  opening  biddings? 
before  confirmation  upon  an  offer  of  a  ten  per  cent,  advance  has- 
not  generally  been  adopted  in  the  United  States.**  This  matter 
is  within  the  discretion  of  the  court,  which  may  direct  a  sale 
upon  such  offer  of  an  advanced  bid  if  it  is  deemed  desirable,*' 
and  in  some  jurisdictions  the  English  rule  has  practically  been 
adopted.*' 

h.  Objections  and  Setting  Aside — (i)  In  General. — 
Upon  the  coming  in  of  the  report  of  sale,  the  proceeding  stands 
for  confirmation  or  rejection  by  the  court,  and  objections  may  be 


creditor  cannot  demand  a  cash  sale; 
Frazier  v.  Frazier,  26  Gratt.  (Va.)  500; 
Berry  v.  Irick,  22  Gratt.  (Va.)  614. 

1.  Coggeshall  v.  State,  112  Ind.  561; 
Arble's  Estate,  161  Pa.  St.  373. 

2.  Johnson  I/.  Barkley,47La.  Ann.98. 

3.  Covas  V.  Bertoulin,  45  La.  Ann. 
160. 

4.  Snyder  v.  Snyder,  75  Iowa  255. 

5.  Jahn  v.  Gleason,  11  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  483. 

6.  O'Donoghue  v.  Boies,  92  Hun  (N. 

Y.)3. 

7.  Rogers  v.  Rogers,  (Tenn.  1896)  42 
S.  W.  Rep.  70. 

8.  Zeigler  v.  His  Creditors,  49  La. 
Ann.  144. 

9.  Hess  V.  Voss,  52  111.  472. 

10.  Wood  V.  Wood,  (Ky.  1897)  38  S. 
W.  Rep.  709.  But  see  Noble  v.  Mc- 
Gurk,   16  Misc.  Rep.  (N.  Y.  Supreme 

Ct;>46l. 

Ah  Agreement  to  Unite  Their  Capital 
made  by  certain  persons  who  separately 


would  not  be  able  to  purchase  will  not 
prevent  confirmation.  Allen  v.  Martin, 
61  Miss.  78;  Eyerman  z/.  Detwiller,  136 
Pa.  St.  285. 

The  Employment  of  Puffers  and  the 
consequent  enhancement  of  the  price: 
will  invalidate  the  sale.  Fisher  v. 
Hersey,  17  Hun  (N.  Y.)  370. 

11.  Lefevre  v.  Laraway,  22  Barb.  (N. 
Y.)  167.  See  also  article  Judicial 
Sales,  vol.  12,  p.  65. 

12.  Wood  V.  Wood,  (Ky.  1897)  38  S_ 
W.  Rep.  709;  Allen  v.  Martin,  61  Miss_ 
78;  Matter  of  Bost,  3  Jones  Eq.  (N_ 
Car.)  482;  Hamilton's  Estate,  51  Pa. 
St.  58. 

18.  North  Carolina.  —  Blue  v.  Blue,  79> 
N.  Car.  69;  Collins  v.  Wood,  88  Tenn. 
779,  in  which  latter  case  it  w^as  held 
that  the  rule  that  a  sale  will  be  opened 
upon  an  advance  of  ten  per  cent,  does 
not  obtain  where  the  application  is 
made  to  open  the  biddings  a  second 
time. 
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entered  b}'  any  party  dissatisfied.^ 

(2)  Inadequacy  of  Price.  —  No  settled  rule  can  be  given  as  to 
the  weight  of  an  objection  touching  the  adequacy  of  the  price  for 
ivhich  the  property  was  sold.  In  general,  mere  inadequacy  is 
not  a  sufficient  ground  for  avoiding  the  sale;  but  the  matter 
rests  largely  in  the  discretion  of  the  court.* 

i.  Compelling  Purchaser  to  Complete  Bid  —  Power  to  com- 
pel Completion  of  Bid.  —  That  the  courts  may  compel  a  purchaser  to 
complete  his  bid  by  paying  the  purchase  price  offered  is 
undisputed,' 

Whether  Title  Must  Be  Marketable.  —  The  authorities  are  not  har- 
monious as  to  the  kind  of  title  which  a  purchaser  will  be  com- 
pelled to  accept.  While  the  rule  of  caveat  emptor  is  adhered  to 
in  partition  sales,  in  common  with  other  judicial  sales,*  the  rule 
seems  to  be  more  relaxed  in  a  partition  sale,  and  the  weight  of 
authority  is  opposed  to  compelling  a  purchaser  to  accept  a  title 
not  marketable ;  *  but  the  contrary  doctrine  is  maintained  upon 


1.  Calloway  v.  Kirkland,  57  Ala.  476, 
holding  that  a  sale  made  at  the  court 
house  of  the  county  in  which  adminis- 
tration was  granted  instead  of  the 
county  in  which  the  lands  are  situated 
is  not  void  under  the  statute;  Harlan 
V.  Stout,  22  Ind.  488,  holding  that  mis- 
take or  fraud  is  a  suflScient  ground  for 
avoiding  the  sale;  Chalon  v.  Walker,  7 
La.  Ann.  477,  wherein  it  was  held  that 
irregularities  may  be  waived;  Presst- 
«nan  v.  Mason,  68  Md.  78,  wherein  it 
■was  held  that  laches  will  cure  defects, 
and  further,  that  knowledge  of  the 
attorney  is  knowledge  of  the  party; 
Dungan  v.  Vondersmith,  49  Md.  249, 
■wherein  informalities  in  the  decree  are 
held  not  to  be  proper  objections  to  the 
sale;  Pockman  v.  Meatt,  49  Mo.  345, 
wherein  it  is  held  that  fraud  is  a 
sufficient  ground  for  setting  aside  a 
sale,  but  that  mere  irregularities  may 
be  cured  by  acquiescence  and  re- 
ceiving the  proceeds. 

Unauthorized  Prosecution  of  Action  by 
Attorney.  —  In  Hurste  v.  Hotaling,  20 
Neb.  178,  an  unauthorized  prosecution 
of  a  partition  proceeding  by  an  at- 
torney is  held  sufficient  ground  for 
avoiding  a  sale. 

Effect  of  Setting  Aside  Sale.  —  In  Fay 
t).  Fay,  69  Hun  (N.  Y.)  149,  it  is  held 
that  where  a  sale  is  set  aside  it  carries 
•with  it  a  denial  of  a  motion  to  confirm. 

Discretion  Not  Beviewable  on  Appeal. 
—  In  Prior  v.  Prior,  41  Hun  (N.  Y.)  613, 
3i  was  held  that  the  discretion  of  the 
County  Court  in  the  matter  of  affirming 
a  sale  is  not  reviewable. 


Bepresentations  at  Time  of  Sale.  —  In 

Thompson  v.  Woftord,  13  S.  Car.  216, 
it  was  held  that  verbal  statements  made 
by  the  sheriff  at  the  time  of  the  sale 
are  not  competent  evidence. 

Ownership  of  Land.  —  In  Donahoe  v. 
Fackler,  8  W.  Va.  249,  it  was  held  not 
a  sufficient  objection  thai,  the  land  was 
owned  by  the  parties  as  devisees  and 
not  as  heirs  at  law. 

2.  Loyd  V.  Loyd,  61  Iowa  243;  John- 
son V,  Avery,  60  Minn.  262,  in  which 
case  a  sale  of  property  worth  $8,000  for 
$1,500  was  set  aside;  Allen  v.  Martin, 
61  Miss.  7S,  wherein  it  was  held  that 
inadequacy  so  great  as  to  raise  a  pre- 
sumption of  fraud  is  sufficient,  but  that 
an  offer  to  bid  twice  as  much  does  not 
justify  ordering  a  resale;  Kirkland 
V.  Texas  Express  Co.,  57  Miss.  316, 
wherein  gross  inadequacy  of  price  be- 
cause of  the  prevalence  of  yellow  fever 
was  held  a  sufficient  cause;  Simon  v. 
Simon,  i  Miles  (Pa.)  404;  Kemp  v. 
Hein,  48  Wis.  32,  wherein  it  was  held 
that  a  sale  should  be  vacated  where 
the  property  sold  for  an  inadequate 
price  and  the  parties  were  kept  away 
under  a  reasonable  belief  that  the  sale 
would  be  postponed.  See  also  article 
Judicial  Sales,  vol.  12,  p.  93. 

3.  Cowell  V.  Lippitt,  3  R.  I.  92; 
Blanz  V.  Bain,  95  Tenn.  87. 

4.  Hammond  v.  Cailleaud,  in  Cal. 
206;  Bassett  v.  Lockard,  60  111.  164; 
James  v.  Meyer,  41  La.  Ann.  iioo. 
But  see  Bolivar  ».  Zeigler,  9  S.  Car.  287. 

6.  California.  —  Hammond  v.  Cail- 
leaud, III  Cal.  206. 


822 


Volume  XV. 


Equitable  and  Statutory. 


PARTITION. 


The  Sale. 


the  theory  that  there  is  no  warranty  of  title.* 

Eemedies  Against  Purchaser.  —  An  action  against  a  purchaser  may 
be  prosecuted  by  the  commissioners  appointed  to  make  sale,*  or 
the  property  may  be  resold  at  the  risk  of  the  purchaser.* 

Payment  for  Land  Sold.  —  Credit  may  be  given  for  the  purchaser's 
interest  in  the  property  and  the  surplus,  if  any,  paid  over;*  but 
the  acceptance  of  a  surety  by  the  commissioner  is  not  payment.* 
Payment  by  the  purchaser  to  the  guardian  of  a  minor  is  held  suffi- 
cient,® but  payment  to  the  sheriff  directl}'  of  securities  taken  by 
the  sheriff  individually  does  not  relieve  the  purchaser  from 
liability.''' 

j.  Effect  of  Confirmation.  —  A  decree  of  confirmation  is 
conclusive  upon  all  of  the  parties  to  the  action,  and  is  not  subject 
to  collateral  attack  unless  it  is  void  for  fraud  or  some  jurisdictional 
defect.*     It  cures  mere  irregularities.® 

k.  The  Deed  —  Necessity  for  and  Eight  to  Deed.  —  A  deed  should 
not  be  delivered  to  the  purchaser  until  directed  by  the  court;  ** 
and  the  purchaser  is  not  entitled  to  an  order  for  the  delivery  of  a 
deed  until  he  pays  the  purchase  price.**     Subject  to  the  power  of 


Indiana.  —  Martin  v.  Pace,  6  Blackf . 
(Ind.)  99. 

Louisiana.  —  Koehl  v.  Solari,  47  La. 
Ann.  890;  Covas  v.  Bertoulin,  44  La. 
Ann.  683;  James  v.  Meyer,  41  La.  Ann. 
iioo;  Abraham  v.  Lob,  35  La.  Ann. 
377;  Gassen  v.  Palfrey,  9  La.  Ann.  560. 

Maryland.  —  Handy  v.  Waxter,  75 
Md.  517;  Earle  v.  Turton,  26  Md.  23. 

Nezv  York.  —  Crouter  v.  Crouter,  133 
N.  Y.  55;  Foster  v.  Roche,  117  N.  Y. 
462;  SchoUe  V.  Scholle,  113  N,  Y.  261; 
Brooks  V.  Davey,  109  N.  Y.  495;  Miller 
V.  Wright,  109  N.  Y.  194;  Jordan  v, 
Poillon,  77  N.  Y.  518;  Casey  v.  Casey, 
19  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  272; 
Mahoney  v.  Allen,  18  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  134;  Recor  v.  Black- 
burn, 71  Hun  (N.  Y.)  54;  Kopp  v. 
Kopp,  48  Hun  (N.  Y.)  532;  Rockwell 
».  Decker,  33  Hun  (N.  Y.)  343;  Dunham 
V.  Minard,  4  Paige  (N.  Y.)  441;  Mc- 
Gown  71.  Wilkins,  i  Paige  (N.  Y.)  120; 
Fairchild  v.  Fairchild,  59  How.  Pr. 
(N.  Y.  Supreme  Ct.)  351;  Matter  of 
Cavanagh,  14  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  258. 

North  Carolina.  —  Smith  z/.  Brittain, 
3  Ired.  Eq.  (N.  Car.)  347. 

South  Carolina.  —  McMichael  v.  Mc- 
Michael,  (S.  Car.  1898)  29  S.  E.  Rep. 
403;  Fuller  V.  Misroon,  35  S.  Car.  314; 
Bolivar  v.  Zeigler,  9  S.  Car.  287. 

1.  Bassett  v.  Lockard,  60  111.  164; 
Matlock  V.  Bigbee,  34  Mo.  354;  Ful- 
bright    V.     Cannefox,     30    Mo.    425; 


Schwartz  v.  Dryden,  25  Mo.  572; 
Owsley  V.  Smith,  14  Mo.  154. 

2.  Griel  v.  Randolph,  108  Ala.  601; 
Latourette  v.  Latourette,  25  N.  Y.  App. 
Div.   145. 

8.  Hammond  v.  Cailleaud,  iii  Cal. 
206;  Bailey  v.  Dalrymple,  47  N.  J. 
Eq.  81. 

4.  People's  Bank  v.  David,  49  La. 
Ann.  136. 

5.  Blythe  v.  Hernando  Bank,  (Miss. 
1895)  17  So.  Rep.  4. 

6.  Howerton  v.  Sexton,  104  N.  Car.  75. 

7.  Welsh  V.  Freeman,  21  Ohio  St.  402. 

8.  Kellam  v.  Richards,  56  Ala.  238; 
Thompson  v.  Frew,  107  111.  478;  Mc- 
Lead  z/.  Applegate,  127  Ind.  349;  Covas 
V.  Bertoulin,  44  La.  Ann.  683;  Casey 
V.  Casey,  19  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  272;  Kirk  V.  Kirk,  137  N.  Y.  510; 
WoodhuU  V.  Little,  102  N.  Y.  165; 
Moseley  v.  Hankinson,  25  S.  Car.  519; 
Hatch  V.  Ferguson,  68  Fed.  Rep.  43. 

9.  Kellam  v.  Richards,  56  Ala.  238; 
Thompson  v.  Frew,  107  III.  478;  Casey 
V.  Casey,  19  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  272, 

10.  Argo  V.  Oberschlake,  48  111.  App. 
289,  in  which  case  the  decree  provided 
that  the  deed  should  not  be  delivered 
until  a  later  time,  and  it  was  held  that 
the  purchaser  acquired  no  rights  under 
a  premature  delivery;  Burden  v.  Tay- 
lor, 124  Mo.  12.  But  see  Latta  v.  Vick- 
ers.  82  N.  Car.  501. 

11.  Deputy  V.  Mooney,  97  Ind.  463; 
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the  court  to  set  aside  a  sale,  the  purchaser,'  as  well  as  his 
assignees,  will  be  entitled  to  a  deed  of  conveyance  when  the  con- 
ditions precedent  have  been  complied  with,*  Until  there  is  a 
conveyance  the  legal  title  does  not  vest  in  the  purchaser.' 

/.  Resale.  —  Upon  refusal  to  confirm  a  sale  the  court  may 
order  a  resale ;  "*  and  where  such  resale  is  ordered  because  of  the 
failure  of  the  purchaser  to  complete  his  bid,  such  purchaser  is 
liable  if  any  deficiency  occurs  thereat,*  provided  due  notice  has 
been  given  such  purchaser  to  show  cause  why  such  resale  should 
not  be  ordered.® 

IV.  In  Pbobate  Couets  —  1.  Jurisdiction.  —  In  connection  with 
the  settlement  of  the  estates  of  decedents  probate  courts  have 
general  jurisdiction  to  effect  partition,''  but  such  jurisdiction  is 
entirely  dependent  upon  statute.® 


Swain  v.  Moberly,  17  Ind.  99;  Burgin 
V.  Burgin,  82  N.  Car.  196. 

1.  Conover  v.  Walling,  15  N.  J.  Eq. 
167;  Rice  V.  Barrett,  99  N.  Y.  404. 

2.  Archer  v.  Archer,  155  N.  Y.  415, 
holding  that  an  assignee  is  entitled 
to  the  same  rights  and  has  the  same 
liabilities,  as  respects  compelling  him 
to  complete  his  purchase,  as  the  pur- 
chaser; Farmer  v.  Daniel,  82  N.  Car. 
152. 

3.  Argo  V.  Oberschlake,  48  111.  App. 
289;  Stout  V.  McPheeters,  84  Ind.  585; 
Davis  V.  Green,  102  Mo.  170. 

4.  Hutton  V.  Williams,  35  Ala.  503; 
Malaer  v.  Hudgens,  130  111.  225;  Har- 
bison V.  Timmons,  139  111.  167,  38  111. 
App.  244;  Rout  V.  King,  103  Ind.  555; 
Michener  v.  Lloyd,  16  N.  J.  Eq.  38; 
Fisher  v.  Hersey,  78  N.  Y.  387; 
M'Clintic  v.  Manns,  4  Munf.  (Va.) 
328.  But  see  Johnson  v.  Avery,  56 
Minn.  12. 

6.  Hutton  V.  Williams,  35  Ala.  503; 
Harbison  v.  Timmons,  139  111.  167,  38 
111.  App.  244;  Michener  z*.  Lloyd,  16  N. 
J.  Eq.  38. 

6.  Harbison  v.  Timmons,  139  III.  167, 
38  111.  App.  244. 

7.  Robinson  v.  Fair,  128  U.  S.  53,  in 
which  case  the  court  said:  "  The  con- 
nection between  the  administration, 
settlement,  distribution,  and  partition 
of  an  estate  is  such  that  the  power  to 
make  partition  may  be  justly  regarded 
as  ancillary  to  the  power  to  distribute 
such  estate,  and.  therefore,  not  alien 
to  the  probate  system  as  it  has  long  ex- 
isted and  now  exists  in  many  states. 
•  *  *  We  do  not  feel  at  liberty  to 
hold  that  the  legislature  could  not 
constitutionally  invest  probate  courts 
with  jurisdiction  to  make  partition  of 


an  undivided  estate  among  the  heirs  at 
law  of  the  deceased."  Compare Zd^nder 
V.  Coe,  5  Cal.  230;  People  v.  Fowler,  9 
Cal.  85;  Caulfield  v.  Stevens,  28  Cal. 
118. 

Orphans'  Courts  in  some  states  have 
jurisdiction  to  make  partition.  Den 
V.  Baldwin,  21  N.  J.  L.  395;  Den  v. 
Kelly,  16  N.  J.  L.  517;  Snyder's  Appeal, 
36  Pa.  St.  166;  Clarke's  Estate,  134  Pa. 
St.  140;  Welch's  Appeal,  126  Pa.  St. 
297;  Wistar's  Appeal,  115  Pa.  St.  241; 
Vowinckel  v.  Patterson,  114  Pa.  St. 
21;  Rankin's  Appeal,  95  Pa.  St.  358; 
Steel's  Appeal,  86  Pa.  St.  222;  Merk- 
lein  V.  Trapnell,  34  Pa.  St.  42;  Hise  v. 
Geiger,  7  W.  &  S.  (Pa.)  273;  Clawges 
V.  Clawges,  2  Miles  (Pa.)  34.  See  also 
Hewitt's  Case,  3  Bland  (Md.)  184. 

8.  Alabama.  —  Davis z/.  Bingham,  iil 
Ala.  292;  Gore  v.  Dickinson,  98  Ala. 
363;  Inman  v.  Prout,  90  Ala.  362;  Mc- 
Evoy  V.  Leonard,  89  Ala.  455;  Marshall 
V.  Marshall,  86  Ala.  383;  Ballard  v. 
Johns,  84  Ala.  70;  Turnipseed  v.  Fitz- 
patrick,  75  Ala.  297;  Wilkinson  v. 
Stuart,  74  Ala.  198;  Ward  v.  Corbett, 
72  Ala.  438;  Terrell  v.  Cunningham, 
70  Ala.  100;  Stimpson  v.  Malone,  60 
Ala.  338. 

California.  —  Buckley  v.  Superior 
Ct.,  102  Cal.  6;  Richardson  v.  Loupe, 
80  Cal.  490. 

Connecticut.  —  Staple's  Appeal,  52 
Conn.  421;  Gates  v.  Treat,  17  Conn. 
388. 

Illinois.  —  Ames  v.  Ames,  148  111.  321. 

Indiana.  —  Lake  v.  Jarrett,  12  Ind. 
395;  Shull  v.  Kennon,  12  Ind.  34;  Ben- 
net  V.  East,  7  Ind.  174. 

Kentucky.  —  Mclntire  v.  Mclntire,  82 
Ky.  502;  Gaithers  v.  Brown,  7  B.  Mon. 
(Ky.)  90. 
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Questions  of  Title.  —  Probate  courts,  like  the  chancer)'  courts,  in 
the  exercise  of  their  statutory  jurisdiction  have  no  authority  to 
adjudicate  in  a  partition  proceeding  where  the  property  is  adversely 
held.* 

Territorial  Jurisdiction.  —  The  jurisdiction  of  a  probate  judge  does 
not  extend  to  partition  of  property  outside  of  the  territorial  limits 
of  his  jurisdiction.* 

To  Obtain  Jurisdiction  over  an  Infant  it  is  essential    that  a  guardian 


Louisiana.  —  Boutt6  v.  Boutt6,  30  La. 
Ann.  177;  Woolfolk  v.  Woolfolk,  30  La. 
Ann.  139;  Baily  i>.  Becnel,  30  La.  Ann. 
1032;  Benedict  v.  Florat,  30  La.  Ann. 

1337. 

Maine.  —  Earl  v.  Rowe,  35   Me.  414. 

Maryland.  —  Phelps  v.  Stewart,  17 
Md.  231;  Hardy  z'.  Summers,  10  Gill 
&  J.  (Md.)  316;   Stem  v.  Cox,  16  Md. 

533. 

Massachusetts.  —  Crocker  v.  Cotting, 
170  Mass.  68;  Marsh  v.  French,  159 
Mass.  469;  Ward  v.  Gardner,  112 
Mass.  42;  Winthrop  v.  Minot,  9  Cush. 
(Mass.)  405;  Sigourney  r.  Sibley,  21 
Pick.  (Mass.)  loi;  Rickard  v.  Rickard, 
13  Pick.  (Mass.)  251,  Pond  v.  Pond,  13 
Mass.  413;  Arms  v.  Lyman,  5  Pick 
(Mass.)  210;  Gordon  v.  Pearson,  i 
Mass.  324. 

Michigan.  —  Hofifman  v.  Beard,  22 
Mich.  59;  Prince  v.  Clark,  81  Mich. 
167. 

Minnesota.  —  Hurley  t/.  Hamilton,  37 
Minn.  160. 

Mississippi.  —  Currie  v.  Stewart,  26 
Miss.  646;  Smith  -j.  Craig,  10  Smed. 
&  M.  (Miss.)  447;  Rail  v.  Dotson,  14 
Smed.  &  M.  (Miss.)  176. 

New  Hampshire.  —  YX&v.  McConihe, 
35  N.  H.  279;  Gage  v.  Gage,  29  N.  H. 
533;  Kelly  z/.  Kelly.  41  N.  H.  501;  Pick- 
ering  v.  Pickering,  21  N.  H.  537. 

South  Carolina.  —  Anderson  v.  Cave, 
49  S.  Car.  505;  Faust  v.  Bailey,  5  Rich. 
L.  (S.  Car.)  107;  Gates  v.  Irick,  2  Rich. 
L.  (S.  Car.)  593. 

Tennessee.  —  Dean  v.  Snelling,  2 
Heisk.  (Tenn.)484;  Wilcox  v.  Cannon, 

I  Coldw.  (Tenn.)  370. 

Texas.  —  League  v,  Henecke,  (Tex. 
Civ.  App.  1894)  26  S.  W.  Rep.  729; 
Williams  v.  Howard,  10  Tex.  Civ.  App. 
527;  Lee  V.  Henderson,  75  Tex.  190; 
Mayo  V.  Tudor,  74  Tex.  471;  Branch 
V.  Hanrick,  70  Tex.  731;  Hyatt  v. 
Venters,  41  Tex.  285;  Davis  v.  Wells,  37 
Tex.  606;  Ellis  V.  Rhone,  17  Tex.  131; 
Portis  V.  Hill,  14  Tex.  70;  Robson  v. 
Watts,  II  Tex.  764;  Cryer  v.  Andrews, 

II  Tex.  171. 


Vermont.  —  Gourley  v.  Woodbury, 
43   Vt.   89;    Cox  V.   Ingleston,   30   Vt. 

259- 

Virginia.  —  Cusiis  v.  Snead,  12 
Gratt.  (Va.)  260. 

Wisconsin.  —  Barker  v.  Barker,  14 
Wis.  132. 

1.  McEvoy  V.  Leonard,  89  Ala.  455; 
Ballard  v.  Johns,  84  Ala.  70;  Benedict 
V.  Florat,  30  La.  Ann.  1337;  Baily  v. 
Becnel,  30  La.  Ann.  1032;  Rickard  v. 
Rickard,  13  Pick.  (Mass.)  251;  Gage  v. 
Gage,  29  N.  H.  533;  Pickering  v.  Pick- 
ering, 21  N.  H.  537,  holding  that  a 
verbal  objection  to  the  jurisdiction  of 
the  court  made  by  counsel  is  sufficient; 
Den  V.  Baldwin,  21  N.  J.  L.  395;  Wis- 
tar's  Appeal,  115  Pa.  St.  241;  In  re 
Eell,  6  Pa.  St.  457;  Romig's  Appeal, 
8  Watts  (Pa.)  415;  Dean  v.  Snelling,  2 
Heisk.  (Tenn.)  484;  Mayo  v.  Tudor,  74 
Tex.  471;  Branch  v.  Hanrick,  70  Tex. 
731.  See  also  League  v.  Henecke, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep. 
729,  wherein  it  was  held  that  the  Pro- 
bate Court  has  no  jurisdiction  to  par- 
tition land  in  the  administration  of  the 
estates  of  minors.  But  see  Faust  ». 
Bailey,  5  Rich.  L.  (S.  Car.)  107,  holding 
that  in  a  proceeding  before  an  ordinary, 
questions  of  title  may  be  determined; 
Gates  V.  Irick,  2  Rich.  L.  (S.  Car.)  593, 
And  see  Ela  v.  McConihe,  35  N.  H. 
279,  holding  that  the  objection  to  the 
court's  jurisdiction  may  be  waived. 

Contravention  of  Terms  of  Will.  —  The 
court  has  no  jurisdiction  to  grant  par- 
tition in  contravention  of  the  terms  of 
a  will.  Clark's  Estate,  134  Pa.  St.  140; 
Vowinckel  v.  Patterson,  114  Pa.  St, 
21. 

2.  Turnipseed  v.  Fitzpatrick,  75  Ala. 
297,  holding  that  under  the  statute  a 
probate  judge  cannot  decree  partition, 
except  as  to  lands  lying  in  whole  or  in 
part  in  the  county  in  which  the  appli- 
cation is  made;  Shull  v.  Kennon,  12 
Ind.  34,  holding  that  where  land  lies 
partly  in  two  counties  partition  may  be 
made  by  the  court  of  either  county,  and 
that  only  one  set  of  appraisers  is  neces- 
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ud litem  be  appointed  to  guard  such  infant's  interests.* 

2.  Parties  —  a.  Plaintiff.  —  The  statutes  do  not  usually 
extend  the  right  of  partition  to  any  except  joint  owners  or  tenants 
in  common.* 

b.  Defendant.  —  Generally  speaking,  all  persons  having  an 
interest  in  the  subject-matter  should  be  made  parties,  either  as 
plaintiffs  or  defendants.' 

3.  Notice.  —  The  form  of  service  is  governed  by  statute  in  the 
various  jurisdictions,  but  in  any  event  the  parties  must  have 
notice  of  the  pendency  of  an  application  for  partition,  and  the 
record  in  the  case  must  sufficiently  show  the  giving  of  such 
notice.* 

4.  Pleadings  —  a.  Petition.  —  No  general  rule  can  be  laid 
down  with  reference  to  the  necessary  contents  of  a  petition,  inas- 
much as  the  statutes  governing  the  proceedings  are  not  identical. 
The  authorities,  however,  are  practically  unanimous  that  a  petition 
should  set  forth  the  names  and  residences  of  all  of  the  parties, 
together  with  the  interests  of  each,  and  should  describe  the  prop- 
erty in  apt  terms.* 


sary.     See  also  Phelps  v.   Stewart,  17 
Md.  231;  Den  v.  Kelty,  16  N.  J.  L.  517. 

1.  Prince  v.  Clark,  8i  Mich.  167. 
See  also  generally  article  Infants,  vol, 
10,  p.  581. 

Judgment  Not  Void.  —  In  Davis  v. 
Wells,  37  Tex.  606,  it  was  held  that  a 
judgment  which  fails  to  show  the 
appointment  of  a  guardian  ad  litem  for 
a  minor  is  not  void,  but  at  most  void- 
able, and  when  the  question  is  raised 
in  a  collateral  proceeding  it  will  be 
presumed  that  the  law  was  complied 
with  and  that  a  guardian  dd  litem  was 
duly  appointed. 

2.  Marshall  v.  Marshall,  86  Ala.  383; 
Ward  V.  Corbett,  72  Ala.  438,  holding 
that  the  Probate  Court  has  no  jurisdic- 
tion where  the  owners  own  unequal 
interests,  and  overruling  Stimpson  v. 
Malone,  60  Ala.  338;  Staples's  Appeal, 
52  Conn.  421;  Mclntire  v.  Mclntire,  82 
Ky.  502;  Gaithers  v.  Brown,  7  B.  Mon. 
(Ky.)  90,  holding  under  an  early  stat- 
ute that  only  parceners  can  maintain 
partition;  Smith  v.  Craig,  10  Smed.  & 
M.  (Miss.)  447;  Ward  v.  Gardner,  112 
Mass.  42;  Jackson  -v.  Myers,  14  Johns. 
(N.  Y.)  354;  Welch's  Appeal,  126  Pa. 
St.  297;  Steel's  Appeal,  86  Pa.  St.  222, 
holding  that  the  Orphans'  Court  may 
decree  partition  by  sale  upon  petition 
of  a  widow  as  against  the  sole  heir; 
Stewart's  Appeal,  56  Pa.  St.  241,  hold- 
ing that  the  alienee  of  the  interest  of 
an  heir  is  entitled  to  partition;  Ellis  v. 
Rhone,  17  Tex.  131. 


3.  Whitman  v.  Reese,  59  Ala.  532; 
Mclntire  v.  Mclntire,  82  Ky.  502,  hold- 
ing that  only  those  claiming  under  the 
same  title  are  necessary  parties,  and 
that  those  claiming  adversely  are  not 
necessary  parties;  Ballard  v.  Johns,  80 
Ala.  32;  Bouttfe  V.  Boutt6,  30  La.  Ann. 
177;  Ward  V.  Gardner,  112  Mass.  42, 
holding  that  the  widow  of  a  deceased 
tenant  in  common  is  not  a  proper  party 
to  partition  proceedings  among  the 
surviving  tenants  in  common. 

4.  Harris  v.  Preston,  10  Ark.  201; 
Craig  V.  Barker,  4  Dana  (Ky.)  601; 
Palmer  v.  Palmer,  2  Dana  (Ky.) 
291;  Railey  v.  Railey,  5  B.  Mon.  (Ky.) 
no;  Vicic  V.  Vicksburg,  i  How. 
(Miss.)  379;  Brown  v.  Sceggell,  22  N. 
H.  548;  Broughton  z/.  Howe,  6  Vt.  266; 
Kromer  2^.  Friday,  10  Wash.  621;  Rob- 
inson V.  Fair,  128  U.  S.  53. 

5.  Inman  v.  Prout,  90  Ala.  362; 
Wolff e  V.  Loeb,  98  Ala.  426;  Morgan 
V.  Farned,  83  Ala.  367;  Ballard  7/. 
Johns,  80  Ala.  32;  Johnson  v.  Ray,  67 
Ala.  603;  Richardson  v.  Loupe,  80  Cal. 
490;  Mann  v.  Dunham,  5  Gray  (Mass.) 
511;  Hanner  v.  Silver,  2  Oregon  336. 
See  also  Wright  v.  McCormick,  67  N. 
Car.  27,  holding  that  in  case  of 
ambiguity  or  uncertainty  the  plead- 
ing is  to  be  construed  against  the 
pleader. 

Time  of  Filing  Petition.  —  The  petition 
for  partition  must  be  filed  before  de- 
cree. Buckley  v.  Superior  Ct.,  102 
Cal.  6. 


826 


Volume  XV. 


In  Probate  Courts.  PARTITION.  Commissioners. 

Allegation  of  Facts  Showing  Necessity  for  Sale.  —  Where  the  probate 
court  has  jurisdiction  under  the  statute  to  direct  a  sale  of  the 
premises,  and  a  sale  is  desired,  facts  should  be  stated  showing  the 
indivisibility  of  the  premises  and  asking  for  a  sale.* 

b.  Answer.  —  The  answer  of  the  defendant  may  be  a  general 
denial,*  and  the  question  of  adverse  claim  of  title  may  be  raised 
by  the  answer  of  the  defendant.* 

5.  Decree.  —  in  Analogy  to  the  Proceedings  in  Equity  Courts,  the  probate 
judge  first  makes  an  interlocutory  judgment  or  decree  defining 
the  rights  and  interests  of  the  parties,  and  directing  a  partition  or 
a  sale  as  the  case  may  be,*  and  after  partition  has  been  effected 
the  court  makes  a  final  decree  of  confirmation.* 

Owelty  of  Partition.  —  In  the  absence  of  statutory  authority  there- 
for the  court  cannot  make  an  unequal  division  and  award  a  sum 
of  money  to  equalize  the  same.® 

6.  Connnissioners.  —  The  Probate  Court  Appoints  Commissioners  to  make 
partition  in  accordance  with  the  statutory  provision  therefor,''  and 
such  commissioners  are  usually  required  by  statute  to  give  notice 
of  the  time  of  their  meeting  to  make  partition.® 

The  Duties  of  the  Commissioners  are  prescribed  by  statute  and  in  the 
order  of  their  appointment,  and  they  are  not  at  liberty  to 
determine  any  questions  of  right,  title,  or  interest,  these  being  in 
the  province  of  the  court.®  The  commissioners  are  required  to 
comply  substantially  with  the  provisions  of  the  statute  and  to 
make  a  report  to  the  court  of  their  proceedings,**  and  upon  the 
coining  in  of  such  report  it  may  be  confirmed  or  set  aside  under 

The  Number  of  Shares  into  Which  the        2.  Ingram   v.    War.    5  Smed.  &   M. 

Land  Is  to  Be  Divided  must  be  specified,  (Miss.)  746. 

otherwise   the    petition    will    be    held        3.  Simpson   v.   Wallace,   83  N.   Car. 

defective.    Johnson  ».  Ray,  67  Ala.  603,  477. 

in  which  case  the  decision  was  influ-        4.  Prior  z*.  Prior,  49  Hun  (N.  Y.)  502; 

enced  by  statute.  Wistar's  Appeal,  105  Pa.  St.  390. 

In  What  County  Decedent  Died.  —  In        5.  Jenks  v.  Howland,  3  Gray  (Mass.) 

Rice  V.  Rice,  10  B.  Mon.  (Ky.)  420,  it  536;    Rice   v.    Smith,    14    Mass.    432; 

was   held    material   to  allege  that  the  Newhall    v.    Sadler,     16     Mass.     122; 

decedent     died     in     the    county,    and  Thayer  v.  Thayer,  7  Pick.  (Mass.)  209. 
that  part  of  his  real  estate  lay  in  the        6.  Terrell  v.   Cunningham,   70   Ala. 

county.  100. 

Title   of   Petitioner.  —  In    Ingram    v.         Sale.  —  \x\  Pennsylvania  a  sale  is  di- 

War,  5  Smed.  &  M.  (Miss.)  746,  it  was  rected   if   the   property   is   indivisible, 

held   that  an  allegation  that  the  peti-  Roy    v.    Townsend,    78    Pa.    St.    329; 

tionerhad  intermarried  with  one  of  the  Neeld's  Appeal,  70  Pa.  St.  113. 
several  persons  to  whom  the  land  had        7.  Harris   v.    Preston,    10   Ark.   201; 

been  jointly  conveyed  was  insufficient  Railey  v.  Railey,  5  B.  Mon.  (Ky.)  iio; 

to  show  prima  facie  title  in  the  peti-  Langdon  v.  Palmer,  133  Mass.  413. 
tioner.  8.  Dean    v.    Hooper,    31    Me.     107; 

In  Texas  it  has  been  held  that   the  Brown  v.  Sceggell,  22  N.  H.  548. 
petitioner  must  show  that  the  estate  is        9.  Gourley  v.  Woodbury,  43  Vt.  89. 
ready  for  settlement  and  that  if  parti-        10.  Wilcox    v.    Cannon,     i     Coldw. 

tion    is   made   there  will  be  sufficient  (Tenn.)  370,  holding  that  the  report  of 

assets  left  to  pay  the  community  debts,  the   commissioners  need   not   disclose 

Hyatt  V.  Venters,  41  Tex.  285.  that  they   were  sworn,   although  that 

1.  Inman  v.  Prout,  90  Ala.  362.  fact  is  required  by  statute. 
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Commissioners. 


the  objections  made  to  it ;  but  objections  thereto  should  be  made 
seasonably  and  not  be  presented  for  the  first  time  on  appeal.* 


1.  Stimpson  v.  Malone,  60  Ala.  338, 
holding  that  objections  to  the  commis- 
sioners' report  are  not  available  as 
error  unless  made  in  the  lower  court; 
Robbins  v.  Gleason,  47  Me.  259,  hold- 
ing that  want  of  technical  accuracy  is 
cured  by  a  written  consent  of  all  the 
parties,  and  going  into  possession  un- 
der the  allotments  made;  Hathaway 
V.  Thayer,  8  Allen  (Mass.)  421,  holding 
that  a  bill  in  equity  will  not  lie  to  set 


aside  the  commissioners'  report  thir- 
teen years  after  its  acceptance  and  con- 
firmation; Sever  v.  Sever,  8  Mass.  132; 
Gage  V.  Gage,  64  N.  H.  543,  holding 
that  the  presumption  is  in  favor  of  the 
correctness  of  the  commissioners'  re- 
port, and  that  it  will  be  set  aside  only 
in  the  event  of  a  clear  mistake  or  inva- 
sion of  a  plain  legal  right;  Sankey's 
Appeal,  55  Pa.  St.  491 ;  Biggert's  Es- 
tate, 20  Pa.  St.  17. 
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By  William  B.  Hale  and  S.  Blair  Fisher. 

L  Actions  in  Fibu  Name,  839. 

1.  In  Absence  of  Statute^  839. 

2.  Under  Statutory  Authority,  842. 

a.  General  Operation  and  Effect  of  Statutes,  842. 

(i)  Statement  of  Rule,  2>\2. 

(2)  Strict  or  Liberal  Construction^  843. 

(3)  Statute  Permissive  Merely,  844. 

(4)  Individual  Trading  in  Firm  Name,  844. 

(5)  Illegal  Partnerships,  844. 

(6)  Foreign  or  Nonresident  Partnerships,  844. 

(7)  Attachment  and  Garnishment,  845. 

(8)  Security  for  Costs  as  Condition  Precedent,  845. 

(9)  Proceeding  One  in  Rem,  845. 

(10)  Name  Used  in  Executing  Instrument  Sued  on^  846. 

b.  '[jurisdiction  and  Venue,  846. 

c.  Process,  847. 

d.  Pleadings,  848. 

e.  judgment,  851. 

(i)  In  General,  851. 

(2)  Execution,  852. 

(3)  Proceedings  to  Subject  Individual  Property,  852. 

U  Actions  at  Law  between  Fabtners  and  Thibd  Febsons,  854. 

I.  Parties,  854; 

a.  Plaintiffs,  854. 

(i)  Actions  ex  Contractu,  854. 
(a)  General  Rule,  854. 

aa.  All  Partners  Must  y^oin,  854. 
bb.  Exceptions  to  Rule,  856. 

(aa')  Dormant  Partners,  856. 
(bb)  Nominal  Partners,  85  8. 
(cc)  Assignment  to  One  Partner, 

858. 
(dd)  Severance  of  Demand,  859. 
(ee)  Infant  Partner,  859. 
(yf)  Numerous  Parties  —  One  Su- 
ing for  All,  860. 
(^)  Contracts  in  Name  of  Partner,  860. 

aa.    When  All  Partners  Must  J^oin,  860. 
bb.    When    Partners   Named  Must   Sue 
Alone,  861. 
(aa)  In  General,  861. 
(bb)  Sealed  Instruments,  861. 
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{cc)  Negotiable  Instruments^  862. 
(^c/)  Personal  Contracts^  862. 
cc.   When  All  May  but  Need  Not  Sue,  863. 
(jdd)  In  General,  863. 
(bb)  Recovery  of  Money  Paid,  864. 
(cc)  Reason  for  and  Qualifications 
of  Rule,  864. 

(2)  Actions  Ex  Delicto,  864. 

(3)  Replevin,  867. 

(4)  Ejectment,  867. 

(5)  Disqualification  of  One  Partner  to  Sue,  867. 
b.  Defendants,  868. 

(1)  Actions  Ex  Contractu,  %(ii. 

(a)  General  Rule,  868. 

aa.  All  Partners  Must  Be  Joined,  868. 
bb,.  Exceptions  to  Rule,  869. 

{ad)  Dormant  Partners,  869. 
{bb)  Nominal  Partners,  872. 
\cc)  Infant  Partner,  ^-jT^, 
{dd)  Statutes     Making     Contracts 

Joint  and  Several,  873. 
{ee)  Agreement  Changing   Firm  to 
Individual  Liabilities,  874. 
i^ff)  Absence  of  Partner  from  State^ 

875- 
(gg)  Statutes  Requiring  Registry  of 
Members,  875. 

(b)  Contracts  in  Name  of  Partner,  875. 

(2)  Actions  Ex  Delicto,  877. 

(3)  Replevin,  878. 

(4)  Ejectment,  878. 

€.  Changes  in  Firm  before  Action  Brought,  878. 
(i)  Dissolution  in  General,  878. 

(2)  Admission  of  New  Member,  880. 

(3)  Retirement  of  Member,  882. 

(4)  Death  of  Member,  883. 

{a)  In  Absence  of  Statute,  883. 
{b)  Statutory  Changes,  887. 

(5)  Bankruptcy  or  Insolvency,  889. 

d.  Changes  in  Firm  Pendente  Lite,  891. 

e.  Raising,  Waiving,  and  Curing  Objections^  893. 

(i)  Nonjoinder,  893. 

(a)  Of  Plaintiffs,  893. 
\b)  Of  Defendants,  Z<j^. 

(2)  Misjoinder,  896. 

(3)  Bankruptcy,  898. 

(4)  Amendments,  898. 
2.  Process  and  Appearance,  898. 

<7.  -^i?r»2  ^/  J^r/V,  898. 

(i)  Actions  against  Partners,  898. 
(2)  Actions  by  Partners,  898. 
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b.  Service,  899. 

(i)  Upon  Whom  Made,  899. 
{a)  General  Rule,  899. 
(J))  Service  upon  One  Partner^  900. 

aa.  In  Absence  of  Statute,  900. 
bb.   Under  Statute,  901. 
C.  Appearance  by  One  Partner,  906. 
(i)  Before  Dissolution,  906. 
(2)  After  Dissolution,  907. 

d.  Acknowledgment  or  Waiver  of  Service  by  One  Partner^ 

907. 
(i)  Before  Dissolution,  907. 
(2)  After  Dissolution,  907. 

e.  Return  of  Writ,  908. 

3.  Declaration,  Petition,  or  Complaint^  908. 

a.  Actions  by  Partners,  908. 

(i)  Averment  of  Plaintiffs*  Partner  ship  y  908. 
(a)  Necessity  of  Averment,  908. 
(^)  Sufficiency  of  Averment,  912. 
\c)  Raising,    Waiving,  and  Curing  ObieeiionSy 
914. 

(2)  Stating  Names  of  Partners,  914. 

(3)  Averments  in  Action  by  Surviving  Partners,  914. 

(4)  Averments  in  Action  by  Assignee  of  Firm,  916. 

(5)  Averment  of  Filing  of  Statutory  Certificate^  917. 
r6)  Joinder  of  Demands,  919. 

(7)  Pleading  and  Proof  ,  919. 
b.  Actions  against  Partners,  920. 

^i)  Averment  of  Defendants'  Partnership,  920. 
{a)  Necessity  of  Averment,  920. 
(^)  Sufficiency  of  Averment,  923. 

(2)  Stating  Names  of  Partners,  924. 

(3)  Averment  Showing  Partnership  Liability,  924. 

(4)  Averments  in  Action  against  Survivors,  925. 

(5)  Joinder  of  Demands,  926. 

(6)  Prayer  for  Judgment,  926, 

(7)  Pleading  and  Proof  —  Variance,  926. 

{a)  Existence  of  Firm,  926. 

(^)  Description  of  Cause  of  Action^  928. 

(8)  Amendments,  929. 

<:.  Individual  Trading  as  Firm,  929. 

4.  /'/^a  ^r  Answer,  930. 

a.  Putting  Partnership  in  Issue,  930. 

(i)  General  Issue  or  General  Denial,  930. 

(2)  Denial  under  Oath,  932. 

(3)  Denial  of  Execution  of  Instrument,  935. 

(4)  Effect  of  Failure  to  Make  Proper  Denial,  935. 
o.  Putting  Liability  in  Issue,  936. 

(i)  In  General,  936. 

(2)  Effect  of  Denial  of  Execution  by  One  Authorized^ 

938. 
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(3)  Denial  of  Signature,  938. 

(4)  Ad7nission  of  Execution,  938. 

(5)  Defenses  Consistent  with  Execution  of  Instrument^ 

938- 

c.  Plea  of  Dissolution,  939. 

(i)  Before  Suit,  939. 

(2)  Before  Execution  of  Instrument,  939. 

d.  Separate  Plea  by  One  or  More  Partners,  939. 

(i)  In  General,  939. 

(2)  Defense  by  One  Partner  Inuring  to  Betiefit  of  All, 

941. 

(3)  Verification  of  Plea  by  One  of  Several  Partners, 

941. 

e.  y^oint  Plea  Where  Part  Not  Served,  942. 

f.  Denying  Knowledge  or  Information,  942. 

g.  Setting  Up  Defense  of  Fictitious  Firm  Name,  943. 

5.  Set-off  and  Counterclaim,  943. 

6.  Reply,  943. 

a.  Averment  of  Ratification  of  Execution  of  Instrument,  943. 

b.  Averment  of  Assumption  of  Individual  Debt  by  Firm,  944. 

c.  Averment  that  One  Sued  Individually  Is  a  Partner,  944. 

7.  Instructions,  944. 

8.  Province  of  Court  and  J^ury,  947. 

a.  Questions  of  Law,  947. 

b.  Questions  of  Fact,  948. 

9.  Dismissal,  Discontinuance,  and  Nonsuit,  949. 

a.  In  Actions  agaifist  Partners.  949, 

b.  In  Actions  by  Partners,  950. 

10.  Verdict  and  Findings,  951. 

11.  'judgment,  952. 

a.  Requisites  of  Valid  Judgment,  952. 

(i)  As  to  Parties,  952. 

(2)  Conformity  to  Pleadings  and  Proof,  953. 

(3)  Conformity  to  Verdict  and  Findings,  954. 

b.  Form  of  Judgment,  955. 

(i)  Names  of  Parties,  955. 

(2)  Irregular  Entry  of  Judgment  in  Firm  Name,  956. 

{a)  Judgments  in  Favor  of  Partners,  956. 

{b^  Judgments  against  Partners,  957. 
C.  Against  Whorn  Rendered,  957. 
(i)  Partners  Served,  957. 

(2)  Partners  Liable,  959. 

(a)  At  Common  Law,  959. 
if))   Under  Statute,  960. 

(3)  When  Judgment  against  Part  Improper,  961. 

(4)  Separate  Judgments,  962. 

d.  Confession,  963. 

(i)  Form  of  Judgment  against  Partners,  963. 
(2)  Confessioti  of  Judgment  by  One  Partner,  964. 

(a)  Before  Action  Brought,  964. 

i^b)  Pending  Action,  966. 
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(f )  After  Dissolution  of  Partnership^  967. 
{i)  Merger,  967. 
e.    'judgment  on  Pleadings,  968. 

f.  Merger,  968. 
(i)  General  Rule,  968. 
(2)   Under  Statute,  969. 

g.  A  mendments,  971. 

12.  Costs,  971. 

13.  Execution  and  Enforcement  of  y^udgments,  971. 
a.   Executions,  971. 
^.   Enforcement  of  judgments,  971, 

(1)  Actions  on  J^udgments,  971. 
(dt)  Against  Partners,  971. 

aa.  Parties,  971. 

^^.   Description  of  Defendant  Partners  in 
.  6'a/V  (?«  y^udgment,  972. 

^r.   Revivor  of  Judgment  against  Execu- 
tor of  Partner  Served,  972. 
(^)  ^^  Partners,  972. 

(2)  Enforcement  as  to  Partner  Not  Served,  972. 

14.  Appellate  Review^  973. 
fl.  /«  General,  973. 
^.   Notice  of  Appeal,  ()i -If- 
c.  Description  of  Partnership  on  Appeal,  974. 
df.  Prosecution  of  Appeal  by  Surviving  Partner^  974. 
e.  Reversal  as  to  Part,  974. 

15.  Attachment,  974. 
a.  Ifi  General,  974. 
^.  Affidavit,  974. 

(i)  Requisites,  974. 

(a)  Generally,  974. 

(3)  Setting  Out  Individual  Names  of  Partners, 

975-  . 
aa.  /«  Actions  by  Partners,  975. 

^/J.   Against  Partners,  976. 

(r)  Averment  of  Residence  of  Plaintiffs,  976. 

(^)  Averment   of  Nonresidence   of  Defendants. 

.  977- 
•    {e)  Averment  of  Absconding  by  One  Partner,  g-j-]. 
■  (y")  Averment  of  Concealment,  g"]-]. 

J,  (^)  Averment  of  Fraudulent  Intent,  (^iZ. 

I  (2)  jfify  ff^i^^w  Made,  978. 

(3)  Variance  between  Affidavit  and  Petition  as  to  Names 
I  of  Partners,  g-j?,. 

(4)  Clerical  Errors,  978. 
<.  Bond,  978. 

(i)   Where  Partnership  Is  Obligor,  978. 
(a)  Execution,  978. 
(^)  Signature  in  Firm  Name,  gjg. 
(f )  ^  mendment  by  Insertion  of  Individual  Names, 
980. 
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(2)  Where  Partnership  Is  Obligee,  980. 

(jt)   To  Whom  Payable^  980. 

{b)  Recital  that  Obligees  Compose  Firm^  980. 

(3)  Action  on  Bond,  980. 

(dj)    Who  May  Maintain,  980. 
(b^  Joint  Action,  980. 
d    Writ  —  Requisites  of,  980. 

(i)  In  Suits  by  Partnership,  980. 
(2)  In  Suits  against  Partnership,  981. 
16.  Garnishment  of  Partnerships,  981. 

a.  Parties,  981. 

b.  Process,  982. 

(i)  Form,  982. 

{a)  Averment  of  Names  of  Partners,  982. 
(J))   Use  of  Firm  Name,  982. 

(2)  Service,  983.  »  ' 

{a)   Upon  Whom,  983. 
(^)  Place  of  Service,  984. 

(3)  Return,  985. 

(a)  Requisites   Where  All  Partners  Are  Not 

Within  ^Jurisdiction,  985. 
(J))  Duty  to  Object  to  Defects  in  Return,  985. 

c.  Answer,  985. 

(i)  By  One  in  Behalf  of  Firm,  985. 

(2)  Denial  of  Separate  Liability  by  Individual  Gar- 

nishee, 986. 

(3)  Admission  of  One  Partner  Proceeded  against  Alone^ 

986. 
^-  Judgment,  986. 

m  Suits  in  Equity  between  Pastners  and  Thibd  F£fisoNS»  986. 

1.  Jurisdiction,  986. 

a.  General  Rule,  986. 

b.  Nonresidence  of  One  or  More  Partners,  988. 

2.  Parties,  988. 

a.  Joinder  of  All  Partners,  988. 

( 1 )  General  Rule,  988. 

(2)  Application  of  Rule,  988. 

(3)  Unwilling  Plaintiff  Made  Defendant,  989. 

(4)  Suits  by  or  against  Less  than  All  the  Partners,  990. 

(a)    Where  Joinder  of  Others  Will  Oust  Juris- 
diction of  Court,  990. 
(3)  Parties  by  Representation,  991. 

(5)  Joinder  of  Representatives  of  JDeceased  Partner s^, 

991. 

(6)  Joinder  of  Hetrs,  993. 

(7)  Joiner  of  All  Surviving  Partners,  993. 

(8)  Joinder  of  Dormant  Partners,  993. 

3.  Objection  to  Nonjoinder  of  Partners,  994. 

a.  Manner  of  Raising,  994. 
(i)  Demurrer,  994. 
(2)  Plea,  994. 
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b.   Time  of  Raising,  994. 

4.  Service  of  Process,  995. 

5.  Bill,  995. 

a.  Requisites,  995. 

(i)  Names  of  Partners,  995. 

(2)  Allegation  of  Partnership,  996. 

(3)  Allegation  of  Firm  Ownership,  996. 

b.  Multifariousness,  997. 
f.  Amendment,  997. 

6.  Answer,  997. 

7.  Direction  of  Issue  to  Try  Fact  of  Partnership,  998. 

8.  Decree,  998. 

a.  /«  General,  998. 

^.  Revival  and  Enforcement  of  Decree,  998. 

9.  Injunctions  by  Partnership  Creditors,  998. 

17.  Actions  to  Charge  Estate  of  Deceased  Fabtneb,  iocxx 

1.  In  General,  1000. 

2.  Jurisdiction,  1000. 

3.  Parties,  1000. 

a.  /«  General,  1000. 

^.  Joinder  of  Surviving  Partners,  looi. 

<r.   Joinder  of  Assignee  for  Benefit  of  Creditors,  \oo2. 

4.  jff///  ^r  Complaint^  1002. 

a.  Averment  of  Exhaustion  or  Insufficiency  of  Legal  Remedy^ 

1002. 
^.   Affidavit  of  Insolvency,  1004. 
^.  Allegations  Bringing  Case  within  Exceptions  of  Statute^ 

1004. 

5.  Decree,  1004. 

y.  Actions  between  Fabtnebs  ob  Theib  Befbesentatiyes,  1005. 

I.  Actions  at  Law,  1005. 

a.  Rule  that  No  Action  Lies  on  Firm  Transaction^  1005. 

(1)  Statement  of  Rule,  1005. 

(2)  Reason  Jor  Rule,  ion. 

(a)   Technical  Reason  Usually  Assigned^  loii. 
{J})  Real  Reason  for  Rule,  1015. 

(3)  Applications  of  Rule,  10 17. 

(a)  In  General,  10 17. 

(^)  Set-off  and  Counterclaim,  102 1. 

aa.  /«  General,  102 1. 

^^.   Equitable  Defenses,  1022. 
(^)  Firms  with  a  Common  Member,  1023. 

a:^.  ^«/^  d!/  Common  Law,  1023. 

^(5,  Reasons  for  Rule,  1024. 

f  f .   Remedy  in  Equity  and  under  the  Codes^ 
1024. 

dd.  Rule  in  Pennsylvania,  1027. 

ee.    Qualifications  of  Rule,  1028. 

(4)  Exceptions  to  Rule,  1028. 

(a)  Account  at  Common  Law,  1028. 
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((^)  Partnership  for  a  Single  Completed  Trans- 
action, 1030. 
(/)  Single  Unadjusted  Item  of  Accounts,  1031. 
{d)  Final  Balance  after  Termination  of  Part- 
nership— ■  Massachusetts  Rule,  1032. 
if)  Statutory  Exceptions  in  Connecticut^  Georgia, 
and  New  Hampshire,  1033. 
b.  Actions  on  Individual  Transactions,  1034. 

(i)  Partnership  Accounts  Not  Involved,  1034. 

(2)  Independent  Transactions,  1036. 

(3)  After  Final  Settlement,  1037. 

{a)  In  General,  1037. 

(Jf)  Necessity  of  Express  Promise  to  Pay  Bal- 
ance, 1039. 

if)  Finality  of  Settlement,  1041. 

(^)  Fraud,  Mistake,   or  Errors  in  Settlejnent, 
1041. 

((?)  Parties,  5042. 
(/)  Pleadings,  1043. 

(4)  Actions  on  Individual  Contracts,  1043. 

{a)  Statement  of  Rule,  1043. 

(J))  Illustrative  Applications  of  Rule,  1045 

(5)  Torts  of  Copartner,  1050. 
2.  In  Equity,  105 1. 

a.  Equity  ^Jurisdiction  in  General,  1051. 

b.  Accounting,  Dissolution,  and  Settlement,  1054. 

(i)  Jurisdiction,  1054. 

(a)  In  General,  1054. 
(J>)  Adequate  Remedy  at  Law,  1055. 
(f)  Probate  Courts,  1056. 
(^)  Admiralty  Courts,  1057. 
(<?)  y^urisdiiHonal  Amount,  1057. 
(y")  Limited  Partnerships  in  Pennsylvania,  1057. 
(^)  Raising  j.nd  Waiving  Objections,  1058. 
(2)   Venue,  1058. 
^3)   Time  of  Bringing  Suit,  1058 

(4)  Prior  Demand  and  Notice,  1058. 

(5)  Another  Suit  Pending,  1059. 

(6)  Converting  Action  at  Law  into  Suit  for  Account- 

ing, 1059. 

(7)  Principles    Governing    Exercise   of    'Jurisdiction, 

1059. 

(a)  Accounting  Useless,  Difficult,  or  Impossible, 
1059. 

{b)  Conformity  to  Agreements  between  Partners, 
io6t. 

{c)  Limitation  of  Account  to  Partnership  Trans- 
actions, 1062. 

(</)  Previous  Account  Stated,  1063. 
aa.  In  General,  1063. 
bb.   Plea  of  Account  Stated,  1064. 
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cc.  Averment  of  Fraud  or  Mistake^  1065. 
dd.  Partial  Settlements.,  1066. 
{/)  Interference  in  Matters  of  Internal  Regula- 
tion., 1066. 

(8)  Parties.,  1067. 

(a)   Generally.,  1067. 
(J>)   Who  May  Maintain^  1067. 
aa.  Any  Partner,  1067. 
bb.  Purchaser,  Assignee,  or  Mortgagee  of 

Partner  s  Interest,  1069. 
cc.  Personal  Representatives  of  Deceased 

Partner,  1070. 
dd.   Widow,  Heirs,  Legatees  and  Distrib' 

utees,  etc.,  107 1. 
ee.  Creditors,  1073. 
ff.  Employee  Sharing  Profits,  1074. 
(/)  Necessary  and  Proper  Parties,  1074. 
aa.  All  Partners,  1074. 
bb.  Personal   Representatives,  Heirs,  and 
Devisees  of  Deceased  Partner,  1077. 
cc.   Purchaser,  Assignee,  and  Mortgagee 

of  Partner  s  Interest,  1078. 
dd.    Creditors,   1078. 
ee.   Subpartner ships,  1079. 
ff.   Miscellaneous  Cases,  1079. 
(</)  Raising,  Waiving,  and  Curing   Objections, 
1080. 
aa.   In  General,  1080. 
bb.  Bringing  In  New  Parties,  108 1. 

(9)  Bill  or  Complaint,  1082. 

{a)  In  General,  1082. 

(^)  Essential  Averments,  1082. 

aa.  Summary  Statement,  1082, 

bb.   Averments  as  to  Partnership,  1083. 

cc.   Averments   as   to    State   of  Account., 

1083. 
dd.  Averments  Excusing  Laches,  1085. 
ee.    Offer  to  Do  Equity,  1085. 
ff.  Certainty,  1085. 
gg.  Miscellaneous  Averments,  1086. 
{c)  Multifariousness  and  Misjoinder,  1087. 
\d)  Prayer  for  Relief,  1088. 
aa.   In  General,  1088. 
bb.  Necessity    of    Praying    Dissolution, 
1090. 
{/)  Amendments,  1092. 
(/)  Supplemental  Bill,  1093. 
(10)  /'/^a,  Answer,  or  Demurrer,  1093. 
(a)  In  General,  1093. 

(^)  Necessity  of  Cross-bill  or  Counterclaim  for 
Affirmative  Relief,  1095. 
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•  (ii^  Right  to  Dismiss  Bill,  1096. 

(12)  Trial  of  Issues,  1097. 

{a)  Right  to  yury  Trial,  1097. 

{b)  Directing:;  Issue  to  Jury,  1097. 

\c)  Production   and  Inspection   of  Books  and 

Papers,  1098. 
(d?)  Preliminary  Determination  of  Matters  in 
Bar,  1098. 

(13)  Directing  and  Taking  the  Account,  1099. 

(a)  In  General,  1099. 
{p)  Reference,  noo. 

aa.  In  General,  iioo. 
bb.  Proceedings  before  Master,  iioi. 
cc.   Master-' s  Report,  1102. 
{aa^  Sufficiency,  1102. 
{bb^  Exceptions  to  Report ^  1103. 

(14)  Decree,  1104. 

(a)  General  Requisites,  1104. 

(^)  Sale  of  Assets,  1106. 

(^)  Personal  Judgments  for  Balances,  1108. 

(15)  Costs  and  Allowatices,  mo. 

(16)  Appellate  Review,  1112. 
f.   Receivers,  11 13. 

3.  Provisional  Remedies  between  Partners,  11 13. 

YI  Actions  by  and  against  Limited  Pabtnebshifs,  1114. 

1.  Use  of  Firm  Name,  11 14. 

2.  Parties,  1114. 

a.  /«  Actions  by  Limited  Partnerships,  1114. 
(i)  General  Rule,  11 14. 

(2)  6'«//j  ^  ^/>w  ii//^r  Death  of  Special  Partner,  1 1 1 5 . 

(3)  Action  in  Individual  Name  after  Expiration  of 

Partnership,  11 16. 
^.  In  Actions  against  Limited  Partnerships,  11 16. 
(i)  General  Rule,  11 16. 
(2)  Exceptions  to  General  Rule,  11 17. 

(a)  Actions  for  Subversion  of  Partnership,  1 1 17. 
(<J)  Actions  to  Charge  Special  Partners  as  Gen- 
eral Partners,  1 1 1 7. 

3.  Declaration,  Petition,  or  Complaint,  11 17. 

4.  Answer,  11 18. 

5.  -ff<?//y,  1 1 18. 

6.  Judgment,  11 19. 

CROSS-REFERENCES. 

As  to  Unincorporated  Associations,  see  article  UNINCORPORATED 
ASSOCIATIONS. 
Societies  and  Clubs,  see  article  SOCIETIES  AND  CLUBS. 
Matters  of  Substantive  Law  and  Evidence,  see  article  PART- 
NERSHIP, Am.  and  Eng.  Encyc.  of  Law. 
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I  Actions  in  Firm  Name  —  1.  In  Absence  of  Statute  -r  General 
Bole.  —  At  common  law  a  partnership  or  firm  is  not  regarded  as  a 
legal  entity  apart  from  its  members,*  and  as  it  is  a  general  rule 
that  actions  can  only  be  brought  by  and  against  persons  natural 
or  artificial,  and  partnerships  are  not  considered  persons,*  it  is 
almost  universally  held  that  in  the  absence  of  express  statutory- 
authority  all  actions  and  suits  involving  partnership  claims  or 
liabilities  must  be  brought  by  or  against  the  persons  individually 
who  compose  the  firm.*     Indeed,  but  one  case  has  been  found 

1.  See  title  Partnership,  Am.  and 
Eng.  Encyc.  of  Law. 

2.  Frank  v.  Tatum,  87  Tex.  204. 

3.  Alabama.  —  Reid  v.  McLeod,  20 
Ala.  576;  Simmons  v.  Titche,  102  Ala. 
317;  Moore  v.  Burns,  60  Ala.  270; 
Tompkins  v.  Levy,  87  Ala.  263. 

California.  —  Oilman  v.  Cosgrove,  22 
Cal.  358;  Harrison  v.  McCormick,  69 
Cal.  616. 

Delaware.  —  Roberts  v.  Rowan,  2 
Harr.  (Del.)  314. 

Florida.  —  Richardson  v.  Smith,  21 
Fla.  340. 

Georgia.  —  Jones  v.  Watson,  63  Ga. 
679;  De  Leon  v.  Heller,  77  Ga.  743. 

Illinois.  —  Page  v.  Brant,  18  111.  38. 

Indiana.  —  Davis  v.  Hubbard,  4 
Blackf.  (Ind.)  50;    Hughes  v.  Walker, 

4  Blackf.  (Ind.)  50;  Holland  v.  Butler, 

5  Blackf.  (Ind.)  255;  Livingston  v. 
Harvey,  10  Ind.  218;  Pollock  v.  Dun- 
ning, 54  Ind.  115, 

Maryland.  —  Armstrong  v.  Robin- 
son, 5  Gill  &  J.  (Md.)4i2. 

Michigan.  —  Barber  v.  Smith,  41 
Mich.  138;    Smith  z/.  Canfield,  8  Mich. 
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Mississippi.  —  Blackwell  v.  Reid,  41 
Miss.  102 ;  Lewis  v.  Cline,  (Miss.  1888) 
5  So.  Rep.  112;  McCartey  7a  Kittrell, 
55  Miss.  253. 

Missouri.  —  Mitchell  v.  Railton,  45 
Mo.  App.  273;  Conrades  v.  Spink,  38 
Mo.  App.  309;  Revis  v.  Lamme,  2  Mo. 
207. 

New  Jersey.  —  Crandall  v.  Denny,  2 
N.  J.  L.  128;  Seely  v.  Schenck,  2  N.  J. 
L.  71;  Burns  v.  Hall,  3  N.  J.  L.  539; 
Tomlinson  v.  Burke,  10  N.  J.  L.  295; 
M'Credy  v.  Vanneman,  3  N.  J.  L. 
435;  Faulkner  v.  Whitaker,  15  N.  J.  L. 
438. 

Ne7o  York.  —  Bentley  v.  Smith,  3 
Cai.  (N.  Y.)  170;  Crawford  v.  Collins, 
45  Barb.  (N.  Y.)  269,  30  How.  Pr.  (N. 
Y.)  398. 

Ohio.  —  Smith  v.  Hoover,  39  Ohio  St. 
256;  Haskins  v.  Alcott,  13  Ohio  St.  210. 

Oregon.  —  Kamm   v.  Harker,  3  Ore- 


gon 208;  Dunham  v.  Shindler,  17  Ore- 
gon 256. 

Pennsylvania.  —  Porter  v.  Cresson, 
ID  S.  &  R.  (Pa.)  257. 

South  Carolina.  —  Martin  v.  Kelly, 
Cheves  L.  (S.  Car.)  215. 

Tennessee.  —  Marshall  v.  Hill,  8 
Yerg.  (Tenn.)  loi. 

Texas.  —  Frank  v.  Tatum,  87  Tex. 
204;  Behan  v.  Long,  (Tex.  Civ.  App. 
1895)  30  S.  W.  Rep.  380;  Houghton  v. 
Puryear,  10  Tex.  Civ.  App.  383;  Turn- 
stall  V.  Wormley,  54  Tex.  476;  Burden 
V.  Cross,  33  Tex.  685. 

Virginia.  —  Pate  v.  Bacon,  6  Munf. 
(Va.)  219;  Scott  V.  Dunlop,  2  Munf. 
(Va.)  349. 

Washington.  —  Olson  v.  Veazie,  9 
Wash.  481. 

United  States.  —  Metal  Stamping  Co. 
V.  Crandall,  17  Fed.  Cas.  No.  9,493^. 

See  also  infra,  II.  I.  Parties. 

Seal  Parties  in  Interest.  —  The  mem- 
lers  of  a  partnership  are  the  real  par- 
ties in  interest,  and  the  action  should 
be  brought  in  their  individual  names. 
Mitchell  V.  Railton,  45  Mo.  App.  273. 

A  Bill  in  Equity  should  be  in  the 
name  of  the  members  of  the  partner- 
ship and  not  in  the  name  of  the  firm. 
Lewis  V.  Cline,  (Miss.  1888)  5  So.  Rep. 

112. 

Bill  in  Name  of  Dissolved  Partnership. 

—  In  Tompkins  v.  Levy,  87  Ala.  263, 
it  was  held  that  a  bill  in  equity  in  the 
name  of  a  partnership  which  has  been 
dissolved  is  not  demurrable  on  that  ac- 
count, if  it  gives  the  names  of  the  part- 
ners, and  describes  the  partnership  as 
"  the  late  partnership." 

A  Plea  of  Intervention  in  a  Firm  Name 
is  bad;  the  names  of  the  individual 
members  should  be  stated.  Behan  v. 
Long,  (Tex.  Civ.  App.  1895)  30  S.  W. 
Rep.  380. 

A  Judgment  by  De&alt  cannot  be  sup- 
ported where  the  declaration  is  against 
the  partnership  in  its  firm  name.  Reid 
V.  McLeod,  20  Ala   576. 

In  Texas  the  statute  regulating  suits 
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whereip  a  contrary  view  has  been  taken,  and  a  suit  in  the  firm 
name  sustained  over  objection.* 

Mode  of  Baising  Objection.  —  An  action  improperly  brought  in  a  firm 
name  may  be  dismissed  on  motion,*  or  an  objection  to  its  main- 
tenance may  be  raised  by  a  demurrer  for  want  of  capacity  to 
sue,'  unless  the  name  of  at  least  one  person  qualified  to  sue 
appears  in  the  firm  name,*  in  which  case  objection  should  be 
made  by  demurrer  for  a  defect  of  parties,  or  by  a  plea  or  answer 
denying  the  cause  of  action.* 


against  members  of  partnerships,  and 
providing  that  service  upon  one  part- 
ner shall  be  sufficient  to  support  a 
judgment  against  him  and  the  partner 
served,  does  not  invest  such  firms  with 
any  of  the  characteristics  of  corpora- 
tions, nor  are  they  expressly  or  im- 
pliedly authorized  to  sue  or  be  sued  in 
their  firm  names  independently  of  their 
members.  Frank  v.  Tatum,  87  Tex. 
204. 

1.  Argument  in  Favor  of  Allowing 
Suits  in  Firm  Name.  —  In  Johnson  v. 
Smith,  I  Morr.  (Iowa)  106,  the  court 
said:  "  No  very  weighty  argument 
against  allowing  suits  to  be  brought  in 
this  manner  can  be  drawn  from  any 
other  source  than  that  of  precedent. 
The  defendant  dealt  with  the  plaintifTs 
in  their  partnership  capacity  and  under 
their  partnership  name.  He  could  not 
therefore  be  surprised  by  the  suit  being 
commenced  by  them  under  that  name. 
A  recovery  in  the  present  action  would 
be  quite  as  effectual  a  bar  to  a  subse- 
quent suit  for  the  same  demand  as 
though  the  names  of  the  partners  had 
been  particularly  set  forth.  Formerly 
the  courts  were  fastidious  in  requiring 
the  names  of  the  partners  to  be  particu- 
larly set  forth  and  proved,  and  in  re- 
garding a  failure  in  this  respect  as  a 
fatal  defect  at  any  stage  of  the  pro- 
ceedings. But  this  strict  rule  has  been 
continually  undergoing  modifications, 
in  order  to  encourage  and  facilitate  the 
operations  of  mercantile  traffic.  If  this 
could  become  a  new  question  in  the 
states  of  the  Union,  or  even  in  Eng- 
land, we  believe  the  courts  would  re- 
gard mercantile  partnerships  as  persons 
in  law  capable  of  sustaining  or  defend- 
ing suits  when  brought  by  or  against 
them  in  that  capacity.  We  are  now  in 
that  very  situation,  and  we  think  it 
better  to  lay  down  such  a  rule  in  the 
commencement  as  will  not  require  con- 
tinual alteration.  This  rule  will  be  to 
permit  the  plaintiff  to  make  his  legal 
demand   for  payment   under  the  very 


name  by  which  the  credit  was  given." 
Subsequent  to  this  decision  a  statute 
was  passed  in  Iowa  expressly  authoriz- 
ing a  partnership  to  sue  and  be  sued 
in  its  firm  name.  See  Code  1897, 
^  3468.  See  also  infra,  I.  2.  Under 
Statutory  Authority. 

2.  Hughes  V.  Walker,  4  Blackf. 
(Ind.)  50. 

Motion  for  Nonstiit  or  in  Arrest,  —  In 
Martin  v.  Kelly,  Cheves  L.  (S.  Car.) 
215,  a  summary  process  brought  in  the 
firm  name  of  a  partnership  without 
averring  the  partnership  or  setting  out 
the  Christian  names  of  the  partners  was 
held  bad  upon  exception  by  plea,  but 
not  on  motion  for  a  nonsuit  or  in  arrest 
of  judgment.  See  also  Pollock  v.  Dun- 
ning, 54  Ind.  115. 

3.  Church  v.  Callihan,  49  Neb.  542; 
Haskins  v.  Alcott,  13  Ohio  St.  217; 
Beers  v.  Gurney,  7  Ohio  Cir.  Dec. 
411. 

4.  Brookmire  v.  Rosa,  34  Neb.  227. 
6.  Oilman    v.   Cosgrove,  22  Cal.  358, 

wherein  the  court  said:  "  The  objec- 
tion to  this  defect  has,  however,  not 
been  taken  in  a  way  to  be  available. 
If  it  may  be  assumed  that  'A.  M.  Gil- 
man  &  Co.'  is  the  name  of  a  firm  of 
which  A.  M.  Oilman  is  one  of  the  part- 
ners, then  the  defendant  should  have 
demurred  to  the  complaint  for  a  defect 
of  parties.  If  it  be  said  that  it  does 
not  appear  by  any  averment  in  the 
complaint,  and  that  it  cannot  be  as- 
sumed that  'A.  M.  Oilman  &  Co."  is 
the  name  of  a  copartnership,  then,  in 
order  to  have  made  it  appear  that  there 
was  an  error  in  naming  the  plaintiffs, 
and  to  have  taken  effectual  advantage 
of  that  error,  the  answer  should  have 
denied  the  purchase  of  any  goods  of 
the  plaintiffs,  and  when  proof  was 
offered  it  should  have  been  shown 
that  the  goods  were  bought  of  certain 
individuals,  who  perhaps  might  have 
done  business  under  a  firm  name,  but 
neither  of  whose  names  was  A.  M. 
Oilman  &  Co."      Citing  Porter  v.  Cres- 
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Demurrer  to  Bill  in  Equity.  —  A  bill  in  equity  in  a  firm  name  is 
demurrable  for  want  of  certainty  as  to  complainants.* 

Waiver  of  Objection.  —  After  plea  or  answer  on  the  merits  without 
objection,  the  defect  is  waived.*  The  objection  is  not  available 
after  verdict  or  judgment.' 

The  Judgment  in  an  action  by  or  against  a  firm  in  its  firm  name  is 
not  void,*  and  the  irregularity  has  been  held  to  constitute  harm- 
less error.* 

Where  the  Firm  Kame  Contains  the  Individual  Names  of  some  of  its  mem- 
bers a  suit  in  such  name  may  be  considered  a  suit  by  or  against 


son,  lo  5.  &   R.  (Pa.)  257,  and   Pate  v. 
Bacon,  6  Munf.  (Va.)  21Q. 

1.  Lewis  V.  Cline,  (Miss.  1888)  5  So. 
Rep.  112,  citing  Black  well  v.  Reid,  41 
Miss.  102. 

2.  Ortez  z/.  Jewett,  23  Ala.  662;  Fore- 
man V.  Weil,  98  Ala.  495;  De  Leon  v. 
Heller,  77  Ga.  743;  Robinson  v.  Ma- 
garity,  28  111.  426;  Mitchell  v.  Railton, 
45  Mo.  App.  273;  Beers  v.  Gurney,  7 
Ohio  Cir.  Dec.  411;  Haskins  v.  Alcott, 
13  Ohio  St.  210,  Brownson  v.  Metcalfe, 
I  Handy  (Ohio)  188;  Porter  7/.  Cresson, 
10  S.  &  R.  (Pa.)  257;  Frisk  v.  Reigel- 
man,  75  Wis.  499. 

Unless  Demurred  to  on  This  Specific 
Ground  the  objection  is  waived.  Beers 
V.  Gurney,  7  Ohio  Cir.  Dec.  411. 

The  Making  of  a  U otiou  in  the  Name  of 
a  Firm  sued  in  its  firm  name,  after  an 
order  allowing  an  amendment  substi- 
tuting the  individual  names,  but  before 
service  on  or  appearance  by  the  indi- 
vidual partners,  is  not  a  waiver  of  the 
error  in  proceeding  before  such  service 
or  appearance.  Marienthal  v.  Am- 
burgh.  4  Wkly.  L.  Gaz.  (Ohio)  257,  3 
Ohio  Dec.  (Reprint)  176,  2  Disney 
(Ohio)  586. 

Attachment  in  Firm  Name  —  Waiver  by 
Appearance  and  Beplevy  Bond.  —  Where 
an  affidavit  to  obtain  an  attachment 
stated  "  that  Heller,  Hirsch  &  Co.  are 
indebted  to  deponent  in  the  sum  of 
four  hundred  and  eighty-two  dol- 
lars and  twenty-five  cents,  and  that 
said  Heller,  Hirsch  &  Co.  reside  out  of 
the  state,"  and  where  the  attachment 
issued  thereon  was  levied  and  a  re- 
plevy bond  was  given  by  Heller,  Hirsch 
&  Co.  in  that  name,  it  was  error  to  dis 
miss  the  attachment  because  the  names 
of  the  partners  were  not  set  out.  The 
object  of  the  process  was  to  bring  the 
firm  into  court;  and  having  accom- 
plished that  purpose,  an  J  the  firm  hav- 
ing given  a  replevy  bond,  it  was  too 
late  10  move  to  dismiss  the  attachment 


because  of  the  failure  to  state  the 
names  of  the  firm.  De  Leon  v.  Heller 
77  Ga.  740. 

3.  Brownson  v.  Metcalfe,  i  Handy 
(Ohio)  188;  Seitz  v.  Buffum,  14  Pa.  St. 
69;  Martin  v.  Kelly,  Cheves  L.  (S. 
Car.)  215;  Pate  v.  Bacon.  6  Munf.  (Va.) 
219;  Frisk  V.  Reigelman,  75  Wis.  499; 
Totty  V.  Donald,  4  Munf.  (Va.)  430; 
Murdock  v.  Herndon,  4  Hen.  &  M. 
(Va.)  200.  But  see  Pollock  v.  Dun 
ning,  54  Ind.  115,  holding  that  the  ob- 
jection may  be  raised  by  motion  in 
arrest  Compare  Hays  v.  Lanier,  3 
Blackf.  (Ind.)  322. 

On  Appeal  the  objection  is  not  avail- 
able when  it  was  not  taken  in  the  trial 
court.     Foreman  v.  Weil,  98  Ala.  495. 

4.  Frisk  v.  Reigelman.  75  Wis.  499; 
De  Leon  v.  Heller,  77  Ga.  743. 

Attachment  Not  Void.  —  In  Clayburg 
V.  Ford.  3  111.  App.  543,  an  attachment 
was  sued  out  in  a  firm  name.  The 
court  said:  "  We  are  not  disposed  to 
consider  the  irregularity  one  which 
would  make  the  writ  void  even  though 
it  might  have  been  sufficient  to  quash 
it  if  not  amended,  or  to  reverse  an  error  if 
there  had  been  a  default." 

Judgment  Set  Aside  on  Certiorari.  —  In 
Crandall  v.  Denny,  2  N.  J.  L.  128,  a 
judgment  rendered  in  an  action 
brought  in  a  firm  name  was  set  aside 
on  certiorari  as  null  and  void. 

Judgment  by  Default.  —  In  a  suit 
against  a  mercantile  company,  if  the 
names  of  the  partners  are  omitted  in 
the  wiit  and  declaration,  and  the  writ 
is  served  on  a  person  not  named  in 
either  a  judgment  against  the  company 
for  that  person's  failing  to  appear  can- 
not be  sustained  on  appeal.  Scott  v. 
Dunlop,  2  Munf.  (Va.)  349. 

5.  Harmless  Error.  —  Conrades  v. 
Spink,  38  Mo.  App,  309.  See  also  Clay- 
burg V.  Ford,  3  111.  App.  543,  wherein 
the  irregularity  was  considered  unim- 
portant, as  there  was  an  appearance  by 
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the  individual  members.' 

2.  Under  Statutory  Authority  —  a.  General  Operation  and 
Effect  of  Statutes  —  (i)  Statement  of  Rule.  — For  the  pur 
pose  of  simplifying  the  procedure  in  partnership  cases,  statutes 
have  been  enacted  in  various  jurisdictions  expiessly  authorizing 
actions  concerning  partnership  liabilities  or  demands  to  be 
brought  by  or  against  the  partnership  in   its  firm  name.*     To 


the  defendant  and  a  declaration  in 
which  the  full  names  of  the  members 
of  the  firm  were  given. 

1.  Hughes  V.  Walker,  4  Blackf.  (Ind.) 
51;  Brookraire  v.  Rosa,  34  Neb.  227. 
See  also  De  Leon  v.  Heller,  77  Ga.  743, 
wherein  Barbour  v.  Albany  Lodge  No. 
24,  73  Ga.  474,  was  distinguished  upon 
the  ground  that  in  the  latter  case  no 
member  was  named  in  the  association, 
style,  or  title. 

2.  See  the  statutes  of  the  various 
states,  and  the  cases  cited  to  more  spe- 
cific propositions  throughout  this  sec- 
tion, and  also  the  following  cases: 

California. — Harrison  v.  McCormick, 
69  Cal.  616. 

Illinois.  —  U.  S.  Express  Co.  v.  Bed- 
bury,  34  111.  459. 

Iowa.  —  Sweet  v.  Ervin,  54  Iowa  loi. 

Minnesota.  —  Dimond  v.  Minnesota 
Sav.  Bank,  (Minn.  1897)  73  N.  W.  Rep. 
182;  Gale  V.  Townsend,  45  Minn.  357. 

Nebraska. — Leach  v,  Milburn  Wagon 
Co.,  14  Neb.  106;  Burlington  etc.,  R. 
Co.  V.  Dick,  7  Neb.  242. 

Nevada.  —  Martin  v.  District  Ct,,  13 
Nev.  85,  Gillig  v.  Lake  Bigler  Road 
Co.,  2  Nev.  214. 

Ohio.  —  Abernathy  v.  Latimore,  19 
Ohio  286;  Haskins  v.  Alcott,  13  Ohio 
St.  210;  Beers  v.  Gurney,  7  Ohio  Cir. 
Dec.  411. 

Pennsylvania.  —  Rice  v.  Summers,  2 
Pa.  Dist.  Rep.  31. 

Wisconsin.  —  Schweppe  v.  Wellauer, 
76  Wis.  19. 

Wyoming.  —  O'Brien  v.  Foglesong,  3 
Wyoming  57. 

The  Obvions  Purpose  of  the  Statute  is  to 
facilitate  the  bringing  of  suits  in  cases 
where  copartnerships  are  concerned. 
Phelps  Mfg.  Co.  V.  Enz,  19  Conn.  62; 
Whitman  v.  Keith,  r8  Ohio  St.  145. 

Even  after  Dissolution  a  partnership 
may  be  sued  in  its  firm  name;  the  right 
to  sue  in  this  manner  is  not  limited  to 
the  cases  of  partners  carrying  on  busi- 
ness at  the  date  of  the  writ.  Davis  v. 
Morris,  10  Q.  B.  Div.  436. 

Real  Party  in  Interest.  —  In  White  v. 
Savery,  50  Iowa  515    it  was  held  that 


where  an  indebtedness  due  to  a  firm 
was  held  by  one  member  after  dissolu- 
tion to  be  applied  upon  an  indebted- 
ness of  the  firm  to  him,  an  action 
thereon  was  properly  brought  in  the 
firm  name,  and  the  individual  member 
who  was  entitled  to  the  proceeds  was 
not  the  real  party  in  interest  in  such 
sense  that  he  alone  could  bring  the 
action. 

An  Action  for  Libel  may  be  maintained 
against  a  partnership  in  its  firm  name 
where  the  wrong  was  done  by  all  the 
partners  jointly  or  by  one  in  the  course 
of  the  partnership  business.  Atlantic 
Glass  Co.  V.  Paulk,  83  Ala.  404. 

Trespass  Is  Maintainable  by  a  Partner- 
ship in  its  firm  name  where  the  partners 
claim  undivided  interests  in  the  land 
and  jointly  occupy  and  use  the  land  in 
the  partnership  business;  it  is  in  sub- 
stance an  action  brought  by  tenants  in 
common,  and  they  have  a  joint  right 
of  action.  McDonough  v.  Carter,  98 
Ga.  703. 

Action  for  Services  beyond  Scope  of  Part-' 
nership  Business.  —  An  action  may  be 
maintained  in  the  firm  name  to  recover 
for  services  rendered  by  the  firm  al- 
though such  services  were  out  of  the 
usual  scope  of  the  partnership  busi- 
ness.    Tiernan  v.  Doran.  ig  Neb.  492. 

The  Alabama  Statute  (Code  1876, 
§  2904)  authorizing  actions  against  a 
partnership  in  its  firm  name  applies 
only  to  actions  at  common  law  and  has 
no  reference  to  suits  in  equity.  Opelika 
V.  Daniel.  59  Ala.  213. 

Formerly  the  Alabama  statute  ap- 
plied only  to  actions  against  a  partner- 
ship, and  not  to  actions  by  the  partner- 
ship.    Sims  V.  Jacobson,  51  Ala.  186. 

The  California  Statute  applied  only  to 
actions  against  a  partnership,  and  not 
to  actions  by  the  partnership.  Gilman 
V.  Cosgrove,  22  Cal.  358. 

In  Michigan  actions  in  circuit  courts 
must  be  brought  as  at  common  law  by 
or  against  the  partners,  individually; 
butin  justice  courts,under  How.  Annot. 
Stat.  1882,  §  6872,  the  use  of  a  copart- 
nership name  is  authorized.     See  Bar- 
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this  extent,  but  no  further,  such  statutes  may  be  said  to  recog- 
nize the  firm  as  a  distinct  legal  entity,  separate  and  apart  from 
its  members,  somewhat  in  the  same  manner  as  a  corporation  is 
regarded  as  distinct  from  its  stockholders.*  Actions  between  a 
firm  and  one  of  its  own  members,  or  between  two  firms  having  a 
common  member,  remain  inadmissible,*  and  causes  of  action  on 
two  promissory  notes  both  payable  to  a  firm  under  its  firm  name 
cannot  be  joined  in  one  suit  brought  in  such  firm  name,  if  the 
firm  was  composed  of  different  persons  when  the  indebtedness 
forming  the  consideration  for  one  note  was  incurred  from  those 
composing  the  firm  when  the  indebtedness  forming  the  considera- 
tion for  the  other  note  was  created.^ 

(2)  Strict  or  Liberal  Construction.  —  Regarding  these  statutes 
as  being  in  derogation  of  the  common  law,  some  courts  have  held 
that  they  should  be  strictly  construed,*  but  on  the  other  hand, 


ber  V.  Smith,  41  Mich.   138;  Smith  v. 
Canfield,  8  Mich.  493. 

1.  Firm  as  a  Legal  Entity.  — "  The 
statute  makes  the  firm  a  distinct  en- 
tity, and  provides  in  what  manner 
service  may  be  had  upon  the  firm." 
Leach  v.  Milburn  Wagon  Co.,  14  Neb. 
106.  To  the  same  effect  are  Newrlon  v- 
Heaton,  42  Iowa  597;  Whitman  v. 
Keith,  18  Ohio  St.  145.  See  also  Fitz- 
gerald 7).  Grimmell,  64  Iowa  261; 
Rosenbaum  v.  Hayden,  22  Neb.  744; 
Frank  v.  Tatum,  87  Tex.  204;  Liver- 
pool, etc.,  Nav.  Co.  v.  Agar  14  Fed. 
Rep.  615. 

Hesidence  of  Partnership.  —  "  A  part- 
nership is  not  in  our  judgment  a  legal 
entity,  having  as  such  a  domiciS  or 
residence  separate  and  distinct  from 
that  of  the  individuals  who  constitute 
it  "  Byers  v.  Schlupe  51  Ohio  St.  300, 
wherein  an  attachment  against  a  firm 
in  its  firm  name  under  the  statute  was 
maintained  upon  the  ground  of  non- 
residence  of  its  members. 

2.  Action  between  Firm  and  Its  Mem- 
bers.—  "These  rules,  it  will  be  ob- 
served, do  not  introduce  anything  that 
amounts  to  the  recognition  of  the  firm 
as  an  artificial  person  distinct  from  its 
members.  They  allow  the  name  of  the 
firm  to  be  used  for  the  purpose  of  mak- 
ing procedure  quicker  and  easier;  and 
creditors  of  a  firm  have  now  the  great 
practical  convenience  of  being  able  to 
pursue  their  claims  even  to  judgment 
without  first  ascertaining  who  all  the 
partners  are.  The  substantive  results, 
however,  are  the  same  as  under  the 
former  practice.  Actions  between  a 
firm  and  one  of  its  own  members,  or 
between   two  firms   having  a  common 
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member,  which  are  allowed  by  the  law 
of  Scotland,  remain,  it  is  conceived,  in- 
admissible in  Englarrd;  and  a  judg- 
ment against  a  firm  has  precisely  the 
same  effect  that  a  judgment  against  all 
the  partners  had  formerly."  Pollock, 
Partnership,  p.  121.  Compare  2  Bates, 
Part.,  §  903,  wherein  the  learned  author 
says  that  in  states  where  a  partnership 
can  sue  and  be  sued  in  the  firm  name, 
the  objection  to  actions  between  firms 
with  a  common  member  probably  does 
not  exist.  See  also,  generally,  in/ra, 
V.  I,  a.  3.  {c)  Firms  with  a  Common 
Member. 

3.  Dyas  v.  Dinkgrave,  15  La.  Ann. 
502,  holding  that  the  old  and  new  firms 
were  as  distinct  and  separate  in  law  as 
one  man  is  from  another,  and  that  such 
a  joinder  would  be  a  case  of  distinct 
creditors  joining  in  the  same  action 
their  separate  and  distinct  demands 
against  a  common  debtor. 

Where  There  Is  an  Entire  Change  in  the 
Constitution  of  the  Firm  although  the 
firm  name  continues,  it  seems  that  an 
action  cannot  be  maintained  against 
the  firm  in  its  firm  name  after  the 
change,  upon  the  liability  incurred  be- 
fore the  change  Ex  p.  Blain,  12  Ch. 
Div.  533, /^r  James,  L.  J.,  and  Brett,  L. 
J.  See  also  Shorter  v.  Hightower,  48 
Ala.  526. 

4.  King  V.  Randlett,  33  Cal.  318. 

Exact  Uode  of  Procedure  Must  Be  Pur- 
sued.—  "  This  mode  of  bringing  an  ac- 
tion by  a  partnership  being  unknown 
at  the  common  law.  and  different  from 
the  general  import  of  the  statutes  in  re- 
spect of  parties  to  an  action,  these 
special  provisions  must  be  strictly  con- 
strued, and  the  exact  mode  of  proced- 
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Other  courts  regard  them  as  remedial  statutes  and  hold  that  they 
should  be  liberally  construed.* 

(3)  Statute  Permissive  Merely.  —  The  statutes  under  consid- 
eration are  construed  to  be  permissive  merely  and  not  manda- 
tory. The  plaintiff  may  at  his  option  proceed  under  the  statute 
in  the  firm  name  or  as  at  common  law  in  the  individual  nam.es  of 
the  partners.* 

(4)  hidividual  Trading  in  Finn  Name.  —  Statutes  authorizing 
partnerships  to  sue  and  be  sued  in  their  firm  names  do  not  author- 
ize an  individual  doing  business  under  the  style  of  a  firm  to  sue  as 
plaintiff  in  such  firm  name,^  though  it  seems  he  may  be  sued  as 
a  defendant  in  such  firm  name.* 

(5)  Illegal  Partnerships.  —  A  partnership  formed  for  an  illegal 
purpose  is  not  regarded  as  a  partnership,  and  hence  cannot  sue 
under  the  statute  in  the  name  adopted  for  the  transaction  of  its 
business.* 

(6)  Foreign  or  Nonresident  Partnerships.  —  The  statutory 
authority  to  Ose  the  firm  name  instead  of  the  individual  names 
of  the  partners  is  usually,  though  not  always,®  confined  to  firms 


ure  required  of  partners  must  be  closely 
pursued."  Burlington,  etc.  R.  Co.  v. 
Dick,  7  Neb.  245  [^V/w^  Lease  v.  Vance, 
28  Iowa  509;  Bailey  v.  Bryan,  3  Jones 
L.  (N.  Car.)  3571- 

1.  lUtistration  of  Liberal  Construction. 
—  In  Phelps  Mfg.  Co.  v.  Enz,  rg  Conn. 
58,  an  action  was  brought  under  the 
statute  authorizing  a  suit  to  be  brought 
against  a  partnership  in  its  firm  name 
in  cases  where  the  names  of  its 
members  were  unknown,  and  providing 
for  the  substitution  of  the  individual 
names  by  amendment  within  the  first 
three  days  of  the  term.  The  plaintiff 
was  unable  to  ascertain  the  names  of 
the  partners  in  time  to  make  the 
amendment  within  the  first  three  days, 
although  he  made  inquiry  of  the  only 
memberof  the  firm  known  to  him,  who 
refused  to  tell,  and  also  of  others  likely 
to  know.  He  did,  however,  obtain  the 
names  during  the  first  term  of  court, 
and  it  was  held  that  the  amendment 
might  be  made  after  the  first  three 
days,  as  the  statute  was  remedial,  and 
therefore  to  be  liberally  construed. 

2.  Harrison  v.  McCormick,  69  Cal. 
616;  Markham  v.  Buckingham,  21 
Iowa  494;  Herron  v.  Cole,  25  Neb.  692; 
Whitman  v.  Keith,  i8  Ohio  St.  144. 

"  Under  the  Law  of  Louisiana  a  com- 
mercial partnership  is  an  entity,  capa- 
ble of  being  sued,  is  brought  into  court 
as  defendant  by  service  of  citation  upon 
one  of  iis  members,  and  while  the  ulti- 
mate   liability   of   the    partners    is   in 


solido — i.  <?.,  joint  and  several — they, 
during  the  life  of  the  partnership,  can- 
not be  charged  individually  except 
through  the  partnership;  that  is,  during 
the  life  of  the  partnership  a  partner  is, 
like  a  corporator  in  a  corporation,  liable 
and  made  to  respond  individually  only 
through  a  judgment  against  the  in- 
tellectual being  of  which  he  is  a  com- 
ponent part."  Liverpool,  etc.,  Nav. 
Co.  V.  Agar,  14  Fed.  Rep.  615. 

3.  Stirling  v.  Heintzman,  42  Mich. 
449,  holding  that  Com  p.  Laws  Mich., 
§  5307.  permitting  a  partnership  suit 
to  be  instituted  in  the  firm  name  if  the 
names  of  the  partners  are  not  known, 
and  allowing  an  amendment  at  any 
time  before  the  pleadings  are  closed  by 
inserting  the  names  of  the  partners, 
applies  only  in  cases  of  actual  partner- 
ship, and  that  therefore  where  a  writ 
of  replevin  was  issued  in  a  partnership 
name  and  the  amendment  showed  that 
there  was  only  one  plaintiff  the  action 
failed. 

4.  Birmingham  Loan,  etc.,  Co.  v. 
Anniston  First  Nat.  Bank,  100  Ala.  249; 
Rosenbaum  v.  Hayden,  22  Neb.  744; 
Lee  V.  Hayden,  22  Neb.  750;  O'Brien 
V.  Foglesong,  3  Wyoming  57;  Munster 
V.  Railton,  11  Q.  B.  Div.  435,  L.  R.  10 
App.  680. 

6.  Jackson  v.  Akron  Brick  Assoc,  53 
Ohio  f^t.  303,  2  Leg.  N.  (Ohio)  704. 

6.  In  England  a  foreign  firm  may  be 
sued  in  its  firm  name.  Pollexfen  v, 
Sibson,  16  Q.  B.  Div.  792. 
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formed  for  the  purpose  of  and  engaged  in  doing  business  within 
the  domestic  state.*  though  in  the  absence  of  a  proper  objection 
an  irregularity  in  treating  a  foreign  partnership  as  a  domestic  one 
will  be  deemed  waived.* 

Residence  of  Partners  Immaterial.  —  If  the  firm  does  business  within 
the  state  it  may  be  sued  under  the  statute  in  its  firm  name  or 
company  name,  though  all  its  members  may  reside  without  the 
state.' 

(7)  Attachment  and  Garnishment.  —  The  statutes  under  con- 
sideration apply  to  proceedings  by  attachment  or  garnishment  as 
well  as  to  ordinary  suits.'* 

(8)  Security  for  Costs  as  Condition  Precedent.  —  In  Nebraska  a 
partnership  suing  in  its  firm  name  must  procure  some  responsible 
resident  of  the  county  as  security  for  costs,  and  this  is  an  essen- 
tial prerequisite  to  the  maintenance  of  the  action  in  the  firm 
name.* 

(9)  Proceeding  One  in  Rem.  —  The  suit  authorized  by  these 
statutes  is  in  the  nature  of  a  proceeding  in  rem  rather  than  one 
in  personam.* 


1.  Burlington,  etc.,  R.  Co.  v.  Dick,  7 
Neb.  246;  Weisz  v.  Davey,  28  Neb.  566; 
Jansen  v.  Mundt,  20  Neb.  320;  Church 
V.  Callihan,  49  Neb.  542;  Sanders  v. 
Keber,  28  Ohio  St.  630;  Beers  v.  Gur- 
ney,  14  Ohio  Cir.  Ct.  Rep.  82,  7  Ohio 
Cir.  Dec.  411;  Mather  v.  Gallia  Fur- 
nace Co.,  I  West  L.  M.  (Ohio)  351,  2 
Ohio  Dec.  (Reprint)  94;  Globe  Rolling 
Mill  V.  King,  2  Cine.  Super.  Ct.  Rep. 
21;  Dobell  V.  Loker,  i  Handy  (Ohio) 
574;  Shafer  v.  Hockheimer,  36  Ohio  St. 
215 ;  Haskins  v.  Alcott,  13  Ohio  St.  210; 
Brownson  v.  Metcalfe,  i  Handy  (Ohio) 
188.  Contra,  King  v.  Nichols,  4  West 
L.  M.  (Ohio)  25,  2  Ohio  Dec.  (Reprint) 
564. 

2.  Brownson  v.  Metcalfe,  i  Handy 
(Ohio)  188;  Critchell  v.  Cook,  2  Cine. 
Wklv.  L.  Bui.  97,  7  Ohio  Dec.  (Reprint) 
314. 

A  Motion  to  Dismiss  is  a  proper  mode 
to  raise  the  objection.  Weisz  v.  Davey, 
28  Neb.  566;  Brownson  v.  Metcalfe,  i 
Handy  (Ohio)  188. 

A  Demurrer  for  Want  of  Leg^al  Capacity 
to  Sue  is  sufficient  to  raise  the  objection, 
and  the  objection  is  waived  if  not  so 
raised.  Haskins  v.  Alcott,  13  Ohio  St. 
217;  Beers  w.  Gurney,  7  Ohio  Cir.  Dec. 
411. 

When  Firm  Name  Gives  Names  of  Part- 
ners.  —  The  objection  cannot  be  taken 
by  demurrer,  but  only  by  motion,  when 
the  firm  name  recapitulates  the  names 
of  the  partners  without  the  addition  of 
"  &  Co."  King  V.  Nichols,  4  West  L. 
M.  (Ohio)  25.  2  Ohio  Dec.  (Reprint)  564. 


Amendment  Required  by  Court.  —  The 

court  sua  sponte  may,  in  its  discretion, 
out  of  regard  for  the  regularity  of  its 
proceedings,  require  such  proceedings 
to  be  amended,  and  set  aside  what  has 
been  done  on  such  terms  as  may  be 
thought  just.  Brownson  v.  Metcalfe, 
I  Handy  (Ohio)  188. 

5.  Byers  v.  Schlupe,  51  Ohio  St.  300; 
Globe  Rolling  Mill  v.  King,  2  Cine. 
Super.  Ct.  Rep.  21. 

4.  McCaskey  v.  Pollock,  82  Ala.  174 
(decided  under  Code  Ala.  1876,  §  2904); 
Whitman  v.  Keith,  18  Ohio  St.  134; 
Byers  v.  Schlupe,  51  Ohio  St.  300. 

In  Illinois  the  right  to  so  proceed 
seems  to  be  confined  to  proceedings 
under  the  attachment  act.  U.  S.  Ex- 
press Co.  V.  Bedbury,  34  111.  465. 

6.  Burlington,  etc.,  R.  Co.  v.  Dick,  7 
Neb.  246,  wherein  the  court  said :  "  The 
partnership  may  assume  to  itself  any 
fictitious , name  and  sue  by  such  name, 
and  no  person  be  responsible  for  costs, 
in  case  the  cause  should  be  adjudged 
in  favor  of  the  defendant;  the  real  par- 
ties suing  are  unknown  to  the  defend- 
ant and  to  the  court,  and  therefore  the 
law  wisely  declares  that  the  company 
shall  procure  some  responsible  resident 
of  the  county  as  security  for  costs. 
This  is  an  essential  prerequisite  to  the 
maintenance  of  the  action,  and  it  is  but 
a  reasonable  and  just  condition  prece- 
dent in  an  action  where  the  plaintiffs 
are  unknown  and  their  action  is 
brought  in  an  assumed  name." 

6.  Yarbrough  v.   Bush.  6g  Ala.  170; 
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(lo)  Name  Used  in  Executing  Instrument  Sued  on.  —  Partner- 
ships may  sue  or  be  sued  in  their  firm  name  upon  instruments 
executed  in  such  firm  name,  under  statutes  providing  that  when 
an  action  is  founded  on  a  written  instrument  suit  may  be 
brought  by  or  against  any  of  the  parties  thereto,  by  the  same 
name  and  description  as  those  by  which  they  are  designated  in 
such  instrument.* 

b.  Jurisdiction  and  Venue  —  Eesidence  of  Partnership.  —  For 
purposes  of  jurisdiction  and  venue  it  has  been  held  that  a  partner- 
ship may  be  considered  as  having  a  residence  in  every  county  in 
which  it  does  business,  though  its  constituent  members  may  all 
reside  in  other  counties,*  but  it  has  also  been  denied  that  a  part- 
nership as  a  legal  entity,  even  under  the  class  of  statutes  now 
being  considered,  can  have  a  domicil  or  residence  separate  and 
distinct  from  that  of  its  members.' 


Frank  v.   Tatum,   87    Tex.   204.     See 
also  infra,  I.  2.  e.  Judgment. 

1.  Johnson  v.  Smith,  i  Morr.  (Iowa) 
105;  Wendall  v.  Osborne,  63  Iowa  99; 
Harris  Mfg.  Co.  v.  Marsh,  49  Iowa  11 ; 
Gordon  v.  Janney,  i  Morr.  (Iowa)  182; 
Griener  v.  Ulerey,  20  Iowa  266 ;  Bernard 
V.  Parvin,  i  Morr.  (Iowa)  310;  Burling- 
ton, etc.,  R.  Co.  V.  Dick,  7  Neb.  242. 

Iowa  Statute.  —  "  The  statute  declares 
that  in  all  suits  brought  upon  any  in- 
strument of  writing,  made  payable  to 
partners  trading  together  under  their 
partnership  name  and  style,  it  shall 
only  be  necessary  to  prove  the  partner- 
ship name  and  f  lyle,  without  proving 
the  names  of  the  individuals  who  com- 
pose the  same.  No  direction  is  given 
as  to  the  shape  of  the  commencement 
declaration,  and  although  it  would 
probably  be  as  well  as  to  sue  in  the 
partnership  name  merely,  still,  as 
the  statute  makes  no  exceptions  to  the 
sweeping  rule  it  has  prescribed,  we  do 
not  feel  justified  in  making  any." 
Bernard  v.  Parvin,  i  Morr.  (Iowa)  310. 
See  also  Gordon  v.  Janney,  i  Morr. 
(Iowa)  182. 

2.  Fitzgerald  v.  Grimmell,  64  Iowa 
261. 

Besidence  of  Firm  Distinct  txom  That  of 
Its  Members  —  Argument  in  Support  of 
View.  —  "One  partner  may  reside  in 
one  county,  another  partner  in  some 
other  county,  and  the  only  business 
transacted  by  the  partnership  be  in  still 
another  county.  That  the  partnership 
may  be  sued  before  a  justice  of  the 
peace  in  either  of  the  two  former  coun- 
ties, if  process  is  served  on  either 
partner,  cannot,  we  think,  be  doubted. 
Code,   §   2553.     It  follows,   therefore. 


that  a  partnership  for  jurisdictional 
purposes,  in  actions  brought  before  a 
justice  of  the  peace,  may  be  a  resident 
of  two  counties  at  the  same  time. 
Why  may  it  not,  at  the  same  time,  be 
an  actual  resident  of  still  another 
county?  It  seems  to  us  it  may  be,  be- 
cause it  is  actually  transacting  business 
in  such  county;  and  it  may  not,  for 
business  purposes,  be  an  actual  resi- 
dent of  any  other  county,  or  it  may  be 
engaged  in  business  in  two  or  more 
counties  at  the  same  time;  and  why, 
for  business  purposes  and  the  service 
of  process,  should  not  the  partnership 
be  regarded  as  an  actual  resident  of 
such  county  in  which  any  business  is 
done,  in  so  far  as  to  allow  suits  to  be 
brought  against  it  in  any  of  said  coun- 
ties, provided  process  can  be  served,  so 
that  any  judgment  that  might  be  ren- 
dered would  bind  the  partnership  prop- 
erty? And  that  is  what  the  judgments 
in  question  do,  and  nothing  more. 
These  judgments  can  only  be  enforced 
against  the  partnership  property.  Code, 
§  2553."  Fitzgerald  v.  Grimmell,  64 
Iowa  264. 

In  Ohio  actions  against  companies  in 
the  firm  name  could  be  prosecuted  un- 
der the  Act  of  1846  (S.  &  C.  1138,  see 
Rev.  Stat.,  §  5042)  only  in  the  county 
where  their  usual  place  of  business  is, 
without  regard  to  the  residence  of  the 
members.  Smith  v.  Hoover,  39  Ohio 
St.  249. 

3.  Argument  in  Support  of  Contrary 
View.  —  Byers  v.  Schlupe,  51  Ohio  St. 
300,  wherein  the  court  said:  "  To  what 
extent  residence  may  be  affirmed  of  a 
partnership  as  such  was  considered  by 
the  court  in  Fitzgerald  v.  Grimmell,  64 
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Actions  in  Firm  Name. 


PARTNERSHIP.     Under  statutory  Authority. 


c.  Process  —  Mode  of  service.  —  In  some  states  the  statute  pro- 
vides that  the  summons  or  other  process  may  be  served  upon  one 
or  more  of  the  associates,  and  that  in  such  case  the  judgment 
will  bind  the  joint  or  partnership  property.*     In  other  states  the 


Iowa  261.  In  the  dissenting  opinion 
there  is  much  force,  and  we  cite  the 
same  with  our  concurrence.  '  Resi- 
dence,' says  Adams,  J.,  '  in  my  opin- 
ion, can  be  predicated  only  of  a  person 
natural  or  artificial.  A  partnership,  as 
distinguished  from  the  members  com- 
posing it,  is  neither.  Besides,  it  ap- 
pears to  me  that,  in  any  view,  the  mere 
fact  that  a  partnership  maintains  for 
the  transaction  of  its  business  an  estab- 
lished agent  in  a  county  where  neither 
partner  resides,  cannot  constitute  the 
partnership  a  resident  of  such  county. 
There  is  no  pretense  that  an  individual 
would  becomearesident  of  a  county  by 
merely  transacting  business  therein 
through  an  established  agent,  and  I 
am  not  able  to  see  that  a  different  rule 
should  be  applied  to  a  partnership.'  " 
In  this  case  the  idea  that  a  partnership 
might  be  deemed  a  resident  of  the  state 
where  it  has  a  usual  place  of  business, 
although  the  individual  partners  com- 
posing the  firm  reside  in  other  states, 
was  distinctly  repudiated. 

Federal  Jurisdiction  in  Case  of  Louisiana 
Partnerships.  —  The  federal  court  has 
jurisdiction  of  a  suit  by  an  alien  against 
a  partnership  consisting  of  two  part- 
ners, one  of  whom  is  also  an  alien  and 
one  a  resident  citizen,  the  partnership 
being  domiciled  in  Louisiana,  and  the 
obligation  sought  to  be  enforced  orig- 
inating there,  as  under  the  Louisiana 
law  a  partnership,  so  far  as  this  ques- 
tion of  jurisdiction  is  concerned,  must 
be  placed  in  the  category  of  corpora- 
tions. Liverpool,  etc.,  Nav.  Co.  v. 
Agar,  14  Fed.  Rep.  615. 

Beason  for  Bule.  —  "  In  a  suit  by  an 
alien  against  a  partnership  consisting 
of  two  partners,  one  of  whom  is  also 
an  alien,  the  partnership  being  domi- 
ciled in  Louisiana,  and  the  obligation 
sought  to  be  enforced  originating  there, 
does  this  court  have  jurisdiction?  I 
think  it  has.  See  Marshall  v.  Balti- 
more, etc.,  R.  Co.,  16  How.  (U.  S.)  325, 
and  Inbusch  v.  Farwell,  i  Black  (U. 
S.)  566.  Indeed,  under  the  provisions 
of  t-he  law  of  Louisiana  a  partnership 
is,  so  far  as  this  question  of  jurisdiction 
is  concerned,  placed  in  the  category  of 
corporations.  Both  are  creations  of  a 
state  law,  and  domiciled  in  that  state. 


Both  may  have  members  who,  by  them- 
selves, could  not  be  brought  within 
the  jurisdiction  of  the  Circuit  Court. 
Nevertheless,  the  Supreme  Court  has 
finally  settled  the  doctrine  that  state 
corporations,  domiciled  within  the  state 
by  which  they  are  created,  are,  so  far 
as  relates  to  the  enforcement  of  rights 
of  action  by  suit,  citizens  of  that  state, 
although  some  of  the  corporators  would 
not  be  within  the  jurisdiction.  Louis- 
ville, etc.,  R.  Co.  V.  Letson,  2  How. 
(U.  S.)  554;  Chicago,  etc.,  R.  Co.  v. 
Whitton,  13  Wall.  (U.  S.)  283.  The 
reasoning  which  leads  to  this  conclu- 
sion, with  reference  to  corporations, 
leads  to  the  same  conclusion  with  ref- 
erence to  Louisiana  commercial  part- 
nerships." Liverpool,  etc.,  Nav.  Co. 
V.  Agar,  14  Fed.  Rep.  616.  See  also 
Breedlove  v.  Nicolet,  7  Pet.  (U.  S.)  413. 

1.  Service  upon  One  or  More  Associates. 
—  Code  Ala.,  1876,  §  2904;  Haralsoa  ^'. 
Campbell,  63  Ala.  278;  Shapard  v. 
Lightfoot,  56  Ala.  507;  Code  Civ.  Proc. 
Cal.,  §  388;  Harrison  v.  McCormick,  69 
Cal.  621;  Golden  State,  etc.,  Iron- 
Works  V.  Davidson,  73  Cal.  389; 
Ladiga  Saw-Mill  Co.  7).  Smith,  78  Ala. 
108;  Ebersole  v.  Ware,  59  Iowa  663; 
Dimond  v.  Minnesota  Sav.  Bank, 
(Minn.  (1897)  73  W.  N.  Rep.  182;  Mar- 
tin V.  District  Ct.,  13  Nev.  88;  Liver- 
pool, etc.,  Nav.  Co.  v.  Agar,  14  Fed. 
Rep.  615. 

Defect  Amendable.  —  In  Gillett  v.  Wal- 
ter, 74  Ga.  291,  a  bill  was  exhibited 
against  certain  named  persons  doing 
business  under  a  firm  name.  Process 
was  prayed  against  the  firm.  The  sub- 
poena issued  against  and  was  served 
upon  the  individuals  comprising  the 
firm.  This  was  held  sufficient,  and  the 
court  said  that  even  if  it  was  a  defect 
it  was  amendable. 

Service  upon  One  Member  of  the  Firm, 
after  Dissolution,  confers  jurisdiction  to 
render  a  judgment  which  may  be  sat- 
isfied from  the  partnership  property  or 
the  individual  property  of  the  partner 
served;  but  such  service  confers  no 
jurisdiction  over  the  partner  not  served, 
by  which  a  judgment  can  be  rendered 
subjecting  his  property  to  liability. 
Newlon  v.  Heaton,  42  Iowa  593. 

Service  upon  a  Besident  Partner  will 
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statute  authorizes  service  by  leaving  a  copy  of  the  writ  at  the 
usual  place  of  business  within  the  county,  with  one  of  the  mem- 
bers of  the  firm  or  with  the  clerk  or  general  agent  thereof.* 

Statutory  Mode  ExclusiTe.  —  The  statutory  mode  of  service  is  exclu- 
sive.' Thus  under  a  statute  providing  for  service  at  the  place  of 
business,  a  service  by  publication  is  insufficient,*  as  is  also  per- 
sonal service  upon  the  individual  partners."* 

The  Individual  Partners  Need  Not  Be  Named  in  the  summons,  but  it  may 
be  directed  to  the  defendants  by  their  common  or  firm  name.* 

d.  Pleadings  —  Averments  to  Bring  Cause  within  Statute.  —  The 
declaration  in  an  action  under  the  statute  in  a  firm  name  must 
contain  averments  bringing  the  cause  within  the  purview  of  the 
statute,  or  it  will  be  bad  on  demurrer.*  Thus  the  declaration 
must  generally  aver  the  existence  of  a  partnership  under  the  firm 
name  used,'^  and  that  such  partnership  was  formed  for  the  pur- 


give  a  justice  of  the  peace  jurisdiction 
of  the  partnership  so  that  a  judgment 
may  be  rendered  against  the  firm  as 
such,  and  enforced  against  the  partner- 
ship property;  but  the  justice  will  not 
thereby  acquire  jurisdiction  as  to  an 
individual  partner  residing  in  another 
county.  Ebersole  v.  Ware,  59  Iowa 
663. 

1.  Herron  v.  Cole,  25  Neb.  697; 
Rosenbaum  v.  Hayden,  22  Neb.  744; 
Whitman  v.  Keith,  18  Ohio  St.  134; 
Buschhausen  v.  Schlick,  2  Cine.  Wkly. 
L.  Bui.  95,  7  Ohio  Dec.  (Reprint) 
307;  Marienthal  v.  Amburgh,  2  Disney 
(Ohio)  586;  Byers  v.  Schlupe,  51  Ohio 
St.  300;  Shaferz/.  Hockheimer,  36  Ohio 
St.  215. 

In  England,  under  Order  IX.,  rule  6, 
the  writ  must  be  served  either  upon  any 
one  or  more  of  the  partners,  or  at  the 
principal  place  of  business  within  the 
jurisdiction  upon  the  person  having 
the  control  and  management  of  the 
partnership  business  there.  Pollexfen 
V.  Sibson,  16  Q.  B.  Div.  792. 

Proof  of  Service  on  Partner.  —  The  cer- 
tificate of  the  sheriff  or  affidavit  of 
the  other  person  serving  the  summons, 
that  the  person  served  is  one  of  the 
associates,  is  sufficient,  prima  facie  at 
least,  to  establish  that  fact  for  the  pur- 
pose of  jurisdiction.  Gale  v.  Town- 
send,  45  Minn.  357. 

2.  Smith  V.  Hoover,  39  Ohio  St. 
257;  Marienthal  v.  Amburgh,  2  Disnev 
(Ohio)  586;  Whitman  z/  Keith,  18  Ohio 
St.  146;  Shafer  v.  Hockheimer,  36  Ohio 
St.  215. 

Where  the  Action  Is  Not  Brought  undtr 
the  Statute  against  the  partnership  in 
its   firm    name,    but   at    common   law 


against  the  partners  individually,  as  it 
is  plaintiff's  option  to  do,  the  process 
must  be  served  on  each  partner.  Her- 
ron v.  Cole,  25  Neb.  697. 

3.  Smith  V.  Hoover,  39  Ohio  St.  249. 
Contra,  Rosenbaum  v.  Hayden,  22  Neb. 

744- 

4.  Shafer  v.  Hockheimer,  36  Ohio  St. 
218. 

6.  Sims  V.  Jacobson,  51  Ala.  186; 
Herron  v.  Cole,  25  Neb.  697;  Martin  v. 
District  Ct.,  13  Nev.  85;  O'Brien 
V.  Foglesong,  3  Wyoming  57;  Comp. 
Laws  Wyo.,  1876,  §  639. 

Variance  between  Summons  and  Com- 
plaint. —  When  the  summons  is  in  the 
firm  name  the  complaint  should  also 
be  in  the  firm  name,  but  the  fact  that 
the  complaint  is  against  only  two  of 
the  three  partners  is  immaterial  where 
all  three  appear,  and  thereafter  the 
proceedings  are  properly  entitled 
against  them  all,  under  Supp.  Rev. 
Stat.  Wis.,  §  2612a,  providing  that  a 
partnership  may  be  sued  in  its  firm 
name,  and  the  names  of  its  members 
substituted  when  disclosed.  Schweppe 
V.  Wellauer,  76  Wis.  19. 

6.  Haskins  f.  Alcott,  13  Ohio  St.  210. 

7.  Sweet  v.  Ervin,  54  Iowa  loi; 
Beers  v.  Gurney,  14  Ohio  Cir.  Ct.  Rep. 
82,  7  Ohio  Cir.  Dec.  411 ;  Martin  v. 
District  Ct.,  13  Nev.  85. 

Sufficiency  of  Averment  of  Partnership. 
—  The  plaintiff  may  aver  generally,  or 
as  a  legal  conclusion,  that  it  is  a  part- 
nership.    Sweet  V,  Ervin,  54  Iowa  loi. 

In  a  Justice' s  Court,  where  formal  and 
precise  pleadings  are  dispensed  with, 
in  an  action  upon  an  account  every- 
thing is  deemed  to  be  alleged  that  can 
reasonably  be  inferred  from  the  face  of 
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pose  of,  or  was  actually  engaged  in,  doing  business  within  the 
state,*  where  the  statutory  authority  to  use  the  firm  name  is 
limited  to  that  class  of  cases* 

Objections  —  How  Made  and  Waived.  —  The  absence  of  such  averments 
is  ground  for  demurrer,'  but  the  defect  will  be  deemed  waived  by 
failure  to  object.* 

The  Names  of  the  Partners  constituting  the  firm  need  not  be  pleaded 
or  proved.* 


the  paper,  and  an  accounl  against  "  A. 
B.  &  Co"  just  as  fully  imports  the 
allegation  that  two  or  more  persons  are 
doing  business  under  the  firm  name  of 
•*  A.  B.  &  Co.,"  as  that  the  goods  are 
reasonably  worth  the  amount  charged, 
and  were  sold  and  delivered  at  defend- 
ants' request.  Martin  v.  District  Ct., 
13  Nev.  88. 

1.  Smith  V.  Gregg,  9  Neb.  213:  San- 
born V.  Hale,  12  Neb.  318;  Andrews  v. 
School  Dist.,  49  Neb.  420;  Burlington, 
etc.,  R.  Co.  V.  Dick,  7  Neb.  246: 
Church  V.  Callihan,  49  Neb.  542;  Has- 
kins  V.  Alcott,  13  Ohio  St.  210;  Mather 
V.  Gallia  Furnace  Co  .  i  W^st  L.  M. 
(Ohio)  351.  2  Ohio  Dec.  (Reprint)  94; 
Beers  v.  Gurney,  14  Ohio  Cir.  Ct.  Rep. 
82,  7  Ohio  Cir.  Dec.  411. 

Contra.  —  Martin  v.  Parker,  8  West 
L.  J.  (Ohio)  472,  I  Ohio  Dec.  (Reprint) 
381,  wherein  it  is  held  that  the  declara- 
tion need  not  aver  that  the  defendants 
were  a  company  or  association,  etc.. 
within  the  state  of  Ohio,  as,  if  the  latter 
are  not  such  an  association,  the  burden 
of  proof  is  upon  them  to  show  it. 

Sufficiency  of  Alleg^ation.  —  It  is  sufE- 
cient  in  a  pleading  against  a  firm  by  its 
firm  name  to  describe  It  as  "a  firm 
doing  business  under  that  name  in  the 
state  of  Ohio,"  instead  of  stating  that 
it  was  formed  for  the  purpose  of  doing 
business,  etc.,  the  essential  thing  being 
to  show  that  it  is  actually  doing  busi- 
ness in  the  state.  Globe  Rolling  Mill 
V.  King,  2  Cine.  Super.  Ct.  Rep.  21. 

In  a  Bill  of  Particulars  an  allegation 
*■  that  they  [the  plaintiffs]  are  whole- 
sale dealers  in  furniture,  and  that  their 
place  of  business  is  Lincoln, Nebraska," 
Is  sufficient,  under  the  statute,  to  allow 
them  to  bring  an  action  in  the  firm 
name.     Jansen  v.  Mundt,  20  Neb   320. 

Where  the  Suit  Is  Not  under  the  Statute, 
but  the  partners  are  sued  individually 
as  at  common  law,  the  declaration  need 
not  state  the  object  of  the  partnership. 
Smith  V.  Gregg,  9  Neb.  213. 

2.  Action  in  Name  Signed  to  Contract. 
—  Where  the  action  is  brought  in  the 
firm   name   under  the   authority   of   a 


statute  authorizing  persons  to  be  sued 
upon  a  contract  in  the  name  by  which 
it  is  executed,  it  is  not  necessary  to 
allege  a  partnership.  Wendall  v.  Os- 
borne, 63  Iowa  99;  Harris  Mfg.  Co.  v. 
Marsh,  49  Iowa  11. 

3.  Sweet  v.  Ervin,  54  Iowa  loi;  By- 
ington  V.  Mississippi,  etc.,  R.  Co.,  ri 
Iowa  502;  Church  v.  Callihan,  49  Neb. 
542;  Haskins  v.  Alcott,  13  Ohio  St.  210. 

A  General  Demurrer  Is  Insufficient  to 
raise  the  objection.  The  objection 
must  be  taken  by  demurrer  for  want 
of  capacity  to  sue  and  not  by  demurrer 
for  want  of  facts  sufficient  to  constitute 
a  cause  of  action.  Sanborn  v.  Hale,  12 
Neb.  318;  Andrews  v.  School  Dist.,  49 
Neb   420. 

Default  Judgment.  —  In  an  action  by 
or  against  a  firm  in  its  company  name, 
without  averring  that  it  was  formed  to 
do  business  in  the  state,  a  judgment  by 
default  would  be  erroneous.  Mather 
V.  Gallia  Furnace  Co.,  i  West.  L.  M. 
(Ohio)  351,  2  Ohio  Dec.  (Reprint)  94. 

4.  Waiver  of  Objections.  —  Wendall  v. 
Osborne,  63  Iowa  99-  Cady  v.  Smith. 
12  Neb.  628;  Sanborn  v.  Hale,  12  Neb. 
318;  Haskins  v.  Alcott,  13  Ohio  St. 
210;  Beers  v.  Gurney,  14  Ohio  Cir.  Ct. 
Rep.  82,  7  Ohio  Cir.  Dec.  411;  Sanders 
V.  Keber,  28  Ohio  St.  630. 

On  Appeal  the  objection  cannot  be 
made  unless  it  was  raised  in  the  trial 
court.  Beers  v.  Gurney,  14  Ohio  Cir. 
Ct.  Rep.  82,  7  Ohio  Cir.  Dec.  411. 

Ruling  Not  Excepted  to.—  In  Sanders 
V.  Keber,  28  Ohio  St.  643,  it  was  as- 
signed as  error  that  the  court  erred  in 
not  sustaining  an  objection  to  the  form 
in  which  the  plaintiff  sued.  The  alle- 
gation of  the  petition  was  that  the 
plaintiffs  "  are  a  firm  doing  business 
within  the  Slate  of  Ohio."  The  court 
overruled  the  objection,  and  the  defend- 
ant without  excepting  to  the  ruling  an- 
swered over,  and  the  case  was  heard 
on  its  merits.  It  was  held  that  the  ob- 
jection was  thereby  waived. 

6.  Dimond  v.  Minnesota  Sav.  Bank, 
(Minn.  1897)  73  N.  W.  Rep.  182:  Bur- 
lington, etc.,   R.    Co.  V.  Dick,  7  Neb. 
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Whether  Action  Is  against  Firm  or  against  Partners.  —  Where  the  decla- 
ration or  complaint  is  by  or  against  two  or  more  named  persons 
the  action  is  against  such  persons  as  individual  parties  and  not 
against  the  firm  under  the  statute,  although  such  names  are  fol- 
lowed by  a  description  of  the  persons  named  as  "  partners  doing 
business  under  "  a  designated  firm  name;  *  and  conversely,  where 
the  declaration  or  complaint  is  in  terms  against  the  firm  the  addi- 
tion of  an  averment  that  such  firm  consists  of  certain  named  per- 
sons does  not  render  such  persons  parties  individually,  but  the 
action  is  against  the  firm,  such  additional  averments  being  con- 
sidered mere  descriptio  personcB.'^ 

Amendment  Changing  Form  of  Action.  —  It  is  within  the  discretion  of 
the  trial  court  to  allow  an  amendment  to  the  complaint  convert- 
ing it  from  an  action  by  or  against  the  firm  to  one  by  or  against 
the  individual  members  thereof,  or  vice  versa.^ 


242;  Herron  t/.  Cole.  25  Neb.  697;  Mar- 
tin V.  District  Ct.,  13  Nev.  88;  Aber- 
nathy  v.  Latimore,  19  Ohio  286; 
O'Brien  v.  Foglesong,  3  Wyoming  57; 
Comp.  Laws  Wyo    1876,  §  639. 

Correcting  Misnomer  in  Christian  Name. 
—  Where  a  partnership  brings  an  ac- 
tion in  its  firm  name,  stating  in  its 
declaration  the  names  of  the  persons 
constituting  the  firm,  a  misnomer  in  the 
Christian  name  of  either  of  the  persons 
named  as  co-partners  may  be  corrected 
instanter,  on  motion,  by  amendmeni, 
under  Code  Ga.  1882,  §  3483;  Code 
1895,  §  5102.  Carey  v.  Cranston,  99 
Ga.  77.  See  also  article  Names,  vol. 
14,  p.  304- 

1,  Ladiga  Saw-Mill  Co.  v.  Smith,  78 
Ala.  108;  Davidson  v.  Knox,  67  Cal. 
143:  Herron  v.  Cole,  25  Neb.  698; 
Wigton  V.  Smith,  (Neb.  1899)  77  N.  W. 
Rep.  772;  Rowland  v.  Shephard.  27 
Neb.  494;  Smith  v.  Gregg,  9  Neb.  213. 
But  see  Morrissey  v.  Schindler,  18 
Neb,  672. 

2.  Herron  v.  Cole,  25  Neb.  692; 
Winters  v.  Means,  50  Neb.  209. 

Construction  of  Complaint  as  to  Charac- 
ter of  Suit.  —  Where  the  summons  was 
against  E.  M.  D.  and  J.  W.  R.,  part- 
ners under  the  name  and  style  of  E. 
M.  D.  &  Co.,  but  the  complaint  and 
judgment  were  both  in  form  against  E. 
M.  D.  &  Co.,  and  the  acknowledgment 
of  service  of  the  summons  and  com- 
plaint was  by  E.  M.  D.  &  Co.,  it  was  held 
that  the  suit  was  against  the  common 
name,  E.  M.  D.  &  Co.  Wyman  v. 
Stewart,  42  Ala.  163.  See  also  Morris- 
sey V.  Schindler   18  Neb.  672. 

In  Union  Pac.  R.  Co.  v.  Metcalf,  50 
Neb.  452,  the  opening  paragraph  in  the 


petition  described  the  firm  of  M.  &  W. 
as  composed  of  L.  M.  and  J.  W.  It  was 
held  that  the  caption  which  contained 
merely  the  name  of  the  firm  should  not 
be  permitted  to  control  this  specific 
averment,  which  the  court  said  was 
undoubtedly  traversable,  and  which 
constituted  the  individual  members 
parties  olaintifi. 

In  Foreman  v.  Weil,  98  Ala.  495,  12  So. 
Rep.  815,  the  complaint  was  entitled 
'  W.  Bros.,  a  firm  composed  of  I.W.  and 
E.  W.,  plaintiffs."  It  was  objected  that 
the  suit  was  in  the  partnership  name  in- 
stead of  in  the  names  of  the  partners. but 
the  court  held  the  objection  untenable 
for  two  good  reasons,  either  of  which 
was  deemed  sufficient.  The  court  said: 
"  In  the  first  place,  the  names  of  the 
members  of  the  plaintiff  firm  are  set 
out  in  the  detinue  aflSdavit,  in  the  sum- 
mons, and  in  the  caption  of  the  com- 
plaint. This  complied  fully  with  the 
law  in  its  requirements  as  to  the  bring- 
ing of  suits  by  a  partnership.  Moore 
V.  Watts,  81  Ala.  261;  Moore  v.  Burns, 
60  Ala  269.  In  the  next  place,  the  de- 
fendant went  to  trial  on  a  plea  to  the 
merits,  without  making  objection  in 
the  court  below  to  such  supposed  de- 
fect in  the  proceedings,  and  he  must  be 
held  to  have  waived  it,  even  if  it  ex- 
isted, and  cannot  raise  the  point,  for 
the  first  time,  in  this  court."  Ortez  v. 
Jewett,  23  Ala.  662;  Moore  v.  V/atts, 
81  Ala.  261. 

8.  Baker  v.  Hornick,  51  S.  Car.  313; 
Marienthal  v.  Amburgh,  2  Disney 
(Ohio)  586;  McCaskey  v.  Pollock,  82 
Ala.  174. 

A  Surviving  Partner  May  Be  Substituted 
as  Plaintiff  by  amendment  in  place  of 
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A  Married  Woman  Cannot  Plead  Coverture  in  a  suit  against  a  partner- 
ship of  which  she  is  a  member,  in  its  firm  name.* 

e.  Judgment —  (i)  In  General.  —  In  an  action  under  the  stat- 
ute against  a  firm,  a  judgment  against  the  defendant  should  be 
in  the  firm  name,*  and  it  may  be  so  entered  notwithstanding  the 
Infancy^  or  coverture  *  of  some  of  the  members. 

Judgment  Not  Subject  to  Collateral  Attack.  —  But  a  judgment  entered 
against  the  partners  instead  of  against  the  firm  in  the  firm  name 
is  merely  irregular  and  not  void,  and  hence  is  not  subject  to  col- 
lateral attack.* 

Amendment  of  Judgment  by  Confession.  —  Where  a  judgment  IS  entered 
by  confession  against  the  partnership  in  the  firm  name  it  may  be 


the  firm.     Cragin  v.  Gardner,  64  Mich. 

399- 

Amendments  Not  Permitted.  —  Where 
a  suit  is  improperly  brought  against  a 
nonresident  firm,  and  an  attachment 
has  issued  in  such  suit,  it  must  be  dis- 
missed. The  petition  may  be  amended 
by  inserting  the  individual  names  of 
the  partners,  but  the  process  cannot 
be,  as  this  would  be  a  material  amend- 
ment affecting  substantial  rights.  Do- 
bell  V.  Loker,  i  Handy  (Ohio)  574. 

In  Mexican  Mill  v.  Yellow  Jacket 
Silver  Min.  Co.,  4  Nev.  40,  it  was  held 
that  a  suit  improperly  brought  in  a  firm 
name  could  not  be  amended  because 
there  was  in  reality  no  plaintiff  and 
nothing  to  amend. 

1.  Yarbrough  v.  Bush.  69  Ala.  170. 

2.  Wyman  v.  Stewart,  42  Ala.  163; 
Cox  V.  Harris,  48  Ala.  538;  Ladiga 
Saw-Mill  Co.  V.  Smith,  78  Ala.  108; 
Storm  V.  Roberts,  54  Iowa  677;  Marsh 
V.  Mead,  57  Iowa  535;  Leach  v.  Mil- 
burn  Wagon  Co.,  14  Neb.  106;  Busch- 
hausen  v.  Schlick,  2  Cine.  Wkly.  L. 
Bui,  Q5,  7  Ohio  Dec.  (Reprint)  307; 
Hawkins  v.  Lasley,  40  Ohio  St.  37; 
Rice  V.  Summers,  2  Pa.  Dist.  Rep,  31; 
Adkins  v.  Arthur,  33  Tex.  431;  Jack- 
son V.  Litchfield,  8  Q.  B.  Div.  474; 
Harris  v.  Beauchamp,  (1893)  2  Q.  B. 
534,  4  Reports  550. 

In  Nevada,  if  the  names  of  the  asso- 
ciates are  shown  at  the  trial  the 
judgment  may  be  rendered,  not  only 
against  the  partnership  property,  but 
also  against  the  individuals  composing 
the  partnership.  Gillig  v.  Lake  Bigler 
Road  Co.,  2  Nev-  214,  followed  \ti  Mar- 
tin V.  District  Ct.,  13  Nev.  88. 

Business  Done  under  Two  Names.  —  A 
judgment  rendered  in  an  action  against 
Charles  Buschhausen  &  Co.,  doing 
business  under  the  name  of  the  Brigh- 


ton Station  Ice  Co.,  is  not  objection- 
able on  the  ground  that  it  should  have 
been  against  Buschhausen  &  Co.,  or 
against  the  ice  company, but  not  against 
both,  it  being  against  the  firm  known 
by  these  names.  Buschhausen  v. 
Schlick,  2  Cine.  Wkly.  L.  Bui.  95,  7 
Ohio  Dec.  (Reprint)  307. 

A  Dismissal  as  to  One  Partner  when 
the  action  is  against  the  firm  and  not 
against  the  partners  individually,  oper- 
ates as  a  dismissal  of  the  action  against 
the  firm,  and  thereafter  the  court  has  no 
jurisdiction  to  enter  a  judgment  against 
the  remaining  partner  individually 
Storm  V.  Roberts,  54  Iowa  677;  Adkins 
V.  Arthur,  33  Tex.  431. 

Death  of  One  Partner.  —  Where  a  part- 
nership is  dissolved  during  the  pend- 
ency of  an  action  against  it,  by  the 
death  of  one  of  the  members  of  the 
firm  the  action  should  thereafter  be 
prosecuted  against  the  surviving  part- 
ner, and  the  continuance  of  the  action 
against  the  firm  will  be  held  irregular, 
and  the  judgment  rendered  therein 
against  it  vacated  on  a  proper  applica- 
tion and  showing  to  a  court  of  chan- 
cery. Bowen  v.  Troy  Portable  Mill 
Co.,  31  Iowa  460. 

Where  One  Partner  Hakes  Default 
judgment  cannot  be  separately  entered 
against  him.  Jackson  v.  Litchfield,  8 
Q.  B.  Div.  474. 

3.  Harris  v.  Beauchamp,  4  Reports 
550,  (1893)  2  g.  B.  534. 

4.  Yarbrough  v.  Bush,  6g  Ala.  170. 
6.  Marsh  v.  Mead,  57  Iowa  535;  Gale 

V.  Townsend,  45  Minn.  357. 

Petition  in  Error.  —  An  individual 
partner  cannot  maintain  a  petition  in 
error  to  a  judgment  in  the  firm  name. 
Buschhausen  v.  Schlick,  2  Cine.  Wkly. 
L.  Bui.  95,  7  Ohio  Dec.  (Reprint) 
307. 
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amended  so  as  to  make  the  partner  who  signed  the  confession  an 
individual  defendant.* 

(2)  Execution.  —  A  judgment  under  the  statute  against  the  firm 
binds  only  the  partnership  property,*  and  an  execution  issued 
upon  such  judgment  cannot  be  levied  upon  the  separate  property 
of  the  partners,  but  only  upon  the  joint  property  of  the  partner- 
ship.' 

(3)  Proceedings  to  Subject  Individual  Property.  —  A  Scire  Facias  is 
in  some  states  the  proper  remedy  to  subject  the  individual  prop- 
erty of  partners  to  the  satisfaction  of  a  judgment  against  a  firm.* 


1.  Rice  V.  Summers,  2  Pa.  Disl.  Rep. 
31,  wherein  it  was  said  that  even  with- 
out amendment  a  judgment  in  such 
form  was  good  not  only  against  the 
firm  as  a  partnership  obligation,  but 
also  against  the  member  who  con- 
fessed it. 

2.  Yarbrough  v.  Bush,  69  Ala.  170; 
McCoy  V.  Watson,  51  Ala.  466;  Bald- 
ridge  V.  Eason,  gg  Ala.  516;  Harrison 
V.  McCormick,  69  Cal.  621;  Golden 
State,  etc.,  Iron  Works  v.  Davidson,  73 
Cal.  389;  Dimond  v.  Minnesota  Sav. 
Bank,  (Minn.  1897)  73  N,  W.  Rep.  182; 
Buschhausen  v.  Schlick,  2  Cine.  Wkly. 
L.  Bui.  95,  7  Ohio  Dec.  (Reprint) 
307.  See  also  Markham  v.  Bucking- 
ham, 21  Iowa  494.  See  further  article 
Executions  Against  Property,  vol. 
8.  p.  423. 

3.  Alabama.  —  Yarbrough  v.  Bush, 
69  Ala.  170;  Haralson  v.  Campbell,  63 
Ala.  278;  McCoy  v.  Watson,  51  Ala. 
466;  Watts  V.  Rice,  ^5  Ala.  289;  Wy- 
man  v.  Stewart,  42  Ala.  163;  Ladiga 
Saw-Mill  Co.  V.  Smith,  78  Ala.  108; 
Birmingham  Loan,  etc.,  Co.  v.  Annis- 
ton  First  Nat.  Bank,  100  Ala.  249. 

loiva.  —  Davis  v.  Buchanan,  12  Iowa 
575;  Levally  v.  Ellis,  13  Iowa  544. 

Minnesota.  —  Gale  v.  Townsend,  45 
Minn.  357. 

Nebraska.  —  Herron  v.  Cole,  25  Neb. 
697. 

Ohio.  —  Fritche  v.  Liddell,  q  Am.  L. 
Rec.  309,  6  Ohio  Dec.  (Reprint)  971; 
Hawkins  v.  Lasley,  40  Ohio  St.  37; 
Whitman  v.  Keith,  18  Ohio  St. 
145,  Buschhausen  v.  Schlick,  2  Cine. 
Wkly.  L.  Bui.  95,  7  Ohio  Dec.  (Reprint) 
307. 

The  Beason  why  the  individual  prop- 
erty of  the  associates  cannot  be  reached 
is  because  of  the  substituted  service 
allowed  in  this  class  of  actions.  Gale 
V.  Townsend,  45  .Minn.  357. 

Execution  against  Partner  Served.  — 
In  Iowa  it  has  been  held  that  in  an  ac- 


tion against  a  partnership  in  its  firm 
name  a  service  upon  one  member  after 
dissolution  is  sufficient  so  far  as  to 
authorize  a  judgment  against  the  firm 
as  such  to  be  satisfied  out  of  the  joint 
property  or  the  separate  property  of  the 
partner  served.  Newlon  v.  Heaton,  42 
Iowa  597,  citing  Hale  v.  Van  Saun,  18 
Iowa  19,  which  is  to  the  same  effect. 

In  England,  execution  may  issue  on 
a  judgment  in  the  firm  name  "  against 
any  person  who  has  been  served  as  a 
partner  with  the  writ  of  summons  and 
has  failed  to  appear."  Order  XLII.  r.  8. 
And  it  seems  that  service  for  such 
purpose  must  be  personal.  Jackson  v. 
Litchfield,  8  Q.  B.  Div.  474. 

4.  Davis  V.  Buchanan,  12  Iowa  575; 
Lewis  V.  Conrad,  11  Iowa  153;  Levally 
V.  Ellis,  13  Iowa  544;  Hamsmith  v. 
Espy,  13  Iowa  439;  Markham  v.  Buck- 
ingham, 21  Iowa  494;  Stadler  v  Allen, 
44  Iowa  198;  Haggariy  v.  Burr,  22 
Iowa  219.  But  see  HoUowell  v.  Dick- 
erson,  46  Iowa  569,  wherein,  without 
any  reference  to  the  above  cases,  it 
was  said  that  proceedings  by  scire 
facias  are  not  recognized  or  allowed' by 
any  statute  of  the  state,  and  that  it  is 
an  open  question  whether  the  right 
exists  as  a  common-law  remedy  in  view 
of  the  peculiar  legislation  of  the  state. 
And  see  generally  article  Scire  Facias. 

Opportunity  to  Show  Cause  against 
Levy.  —  The  individual  property  of  the 
members  of  a  firm  should  not  be  taken 
on  execution  until  such  members  have 
had  an  opportunity  to  show  cause  why 
such  levy  should  not  be  made.  Davis 
V.  Buchanan,  12  Iowa  575;  Levally  v. 
Ellis,  13  Iowa  544. 

Change  of  Venue.  —  Where  a  judg- 
ment has  been  rendered  against  a  part- 
nership, and  the  judgment  creditor 
subsequently  commences  a  proceeding 
to  enforce  the  collection  of  the  unpaid 
balance  against  one  of  the  partners 
who  has   meanwhile   removed   to   an- 
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Action  on  Judgment.  —  In  Other  states  an  action  against  the  part- 
ners individually  based  upon  the  judgment  against  the  firm  is  the 
proper  remedy  to  reach  individual  property.'  In  such  an  action 
all  the  partners  need  not  be  joined  as  defendants,*  though  this 
has  been  doubted.' 

Action  by  Partnership  on  Judgment.  —  Where  a  judgment  has  been 
recovered  by  a  firm  suing  in  its  firm  name  it  may  maintain  an 
action  thereon  in  its  firm  name  without  averring  that  it  was 
formed  to  do  business  within  the  state.^ 

Exhaustion  of  Partnership  Assets.  —  The  complaint  should  aver  that 
the  partnership  property  has  been  exhausted.* 

Bringing  Parties  on  Record  by  Rule.  —  Where  a  judgment  is  entered 
by  confession  against  a  firm  in  the  firm  name,  the  proper  way  in 
some  jurisdictions  to  bring  upon  the  record  as  defendants  the 
individual  member  or  members  liable  therefor,  is  by  a  suggestion 


other  county,  and  it  is  asked  that  exe- 
cution may  be  levied  against  him.  the 
judgment  debtor  cannot  ask  that  the 
venue  be  changed  to  the  county  of  his 
residence.  Hollowell  v.  Dickerson,  46 
Iowa  569. 

Bes  Judicata.  —  The  matters  deter- 
mined in  the  original  suit  are  res  judi- 
cata and  cannot  be  reopened  in  a 
proceeding  by  scire  facias  to  subject 
the  individual  property  of  a  partner. 
Haggarty  v.  Burr,  22  Iowa  219:  Has- 
kins  V.  Alcott,  13  Ohio  St.  210. 

1.  Cox  V.  Harris,  48  Ala.  538;  Fritche 
V.  Liddell,  9  Am.  L.  Rec.  309,  6  Ohio 
Dec.  (Reprint)  971;  Ruth  v.  Lowrey,  10 
Neb.  260;  Leach  v.  Milburn  Wagon 
Co.,  14  Neb.  106;  Haskins  v.  Alcott,  13 
Ohio  St.  210;  Clark  v.  CuUen,  9  Q.  B. 
Div.  355- 

Joinder  of  Actions.  —  Where  a  firm  did 
business  in  two  different  states  under 
different  names,  and  judgments  were 
obtained  against  it  in  each  name,  the 
two  judgments  may  be  joined  in  one 
action  against  the  individual  members 
of  the  firm.  Ruih  v.  Lowrey,  10  Neb. 
260. 

Creditor's  Bill.  —  This  action  is  more 
in  the  nature  of  a  creditor's  bill  in 
equity  than  of  an  ordinary  action  upon 
a  judgment.  Ruth  v.  Lowrey,  10  Neb. 
260;  Leach  v.  Milburn  Wagon  Co.,  14 
Neb.  108;  Hawkins  v.  Lasley,  40  Ohio 
St.  37.  The  statutes  of  Nebraska  and 
Ohio  regulating  this  action  denominate 
the  suit  as  a  bill  in  chancery.  See  the 
above  cases  wherein  the  statutes  are 
set  out. 

Limitations.  —  As  to  the  statute  of 
limitations  applicable  to  such  action, 


see  Hawkins  v.  Lasley,  40  Ohio  St.  37. 

2.  Cox  V.  Harris,  48  Ala.  538. 

"  If  after  Dissolution  of  the  Partnership 
a  suit  be  brought  and  service  had  on 
only  one  of  two  partners,  no  jurisdic- 
tion is  acquired  of  the  person  of  the 
partner  not  served,  and  the  judgment 
as  to  him  is  void  and  cannot  be  made 
the  basis  of  an  action  to  subject  his 
individual  property  to  its  payment." 
Newlon  v.  Heaton,  42  Iowa  597. 
Compare  Leach  v.  Milburn  Wagon 
Co.,  14  Neb.  106. 

3.  Leach  v.  Milburn  Wagon  Co..  14 
Neb.  109,  citing  Bazell  v.  Belcher,  31 
Ohio  St.  572,  and  Fox  v.  Abbott,  12 
Neb.  328. 

4.  Haskins  v.  Alcott,  13  Ohio  St.  210, 
wherein  the  court  said:  "  The  recov- 
ery in  the  first  action  established  the 
right  of  the  plaintiffs  to  sue  and  have 
judgment  in  the  name  of  their  firm. 
The  record  is  conclusive  in  the  second 
action  of  the  regularity  of  the  judgment 
in  the  name  of  the  firm.  No  averment 
on  the  part  of  the  plaintiffs  is  necessary 
to  sustain  it,  and  the  individual  mem- 
bers of  the  debtor  firm  would  not  be 
permitted  to  disprove  it." 

5.  Ruth  V.  Lowrey,  10  Neb.  260  fol- 
lowed  in  Leach  v.  Milburn  Wagon  Co., 
14  Neb.  106. 

Sufficiency  of  Averment.  —  Where  the 
judgment  sued  on  was  recovered  in 
one  state,  and  it  is  alleged  that  the 
firm  was  organized  for  the  purpose  of 
doing  business  in  such  state,  an  aver- 
ment that  an  execution  has  been  re- 
turned unsatisfied  in  a  different  state 
is  insufficient  as  an  averment  that 
the  partnership  assets  have    been  ex- 
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of  the  same  by  affidavit  and  a  notice  to  them  by  rule.* 

n.  AcTioKS  AT  Law  between  Pabtnebs  afd  Thibd  Pebsoks  — 
1.  Parties  —  a.  Plaintiffs  —  (i)  Actions  ex  Contractu  —  (a)  Gen- 
eral Btde  —  aa.  All  Partners  Must  Join.  —  Partnership  contracts  are 
joint,*  and  accordingly  all  persons  who  were  partners  at  the  time 
a  contract  was  made  with  a  firm  should  join  as  plaintiffs  in  an 
action  for  its  breach.' 


hausted.     Leach    v.    Milburn    Wagon 
Co.,  14  Neb.  108. 

1.  Rice  V.  Summers,  2  Pa.  Dist.  Rep. 
31,  wherein  the  court  said :  "  This  mat- 
ter was  somewhat  considered  in  Calla- 
han  V.  Fahey,  2  Lack.  Jur.  (Pa.)  130. 
In  that  case  judgment  was  entered  on 
a  note  signed  '  Jones  &  Callahan,' 
without  anything  to  indicate  of  record 
who  were  the  individual  members  of 
the  firm.  Subsequently,  a  suggestion 
was  made  by  praecipe,  that  the  defend- 
ants were  Patrick  C.  Callahan  and 
John  T.  Jones,  and  a  scire  facias  was 
issued  to  enforce  the  judgment  against 
them.  It  was  held  that  this  could  not 
be  done  without  first  obtaining  a  due 
amendment  of  the  record.  In  passing 
upon  the  question  it  was  there  said: 
'  The  judgment  note  being  signed 
'  Jones  &  Callahan,'  there  was  nothing 
upon  the  face  of  it  to  warrant  the  pro- 
thonotary  in  entering  any  other  judg- 
ment than  he  did.  This  judgment  was 
good  against  the  firm  of  Jones  &  Calla- 
han, if  there  was  any  such  firm,  as 
well  as  against  the  member  of  the  firm 
who  signed  the  confession.  It  is  pos- 
sible, therefore,  that  even  after  the 
judgment  had  been  entered,  an  inquiry 
could  have  been  prosecuted  before  the 
court  as  to  the  parties  composing  the 
firm  in  question,  and  the  record 
amended  so  as  to  set  these  parties 
forth.  *  *  *  The  suggestion  made 
by  the  plaintiff's  attorney,  that  the 
original  defendants  intended  to  be 
affected  by  the  entry  of  the  judgment 
were  John  T.  Jones  and  Patrick  C.  Cal- 
lahan, may  be  a  proper  way  of  bring- 
ing the  matter  before  the  court  for  ac- 
tion; but  at  best  it  can  be  merely  a 
preparatory  step.  It  cannot  of  itself 
have  the  effect  of  changing  the  face  of 
the  record  so  as  to  bind  the  parties 
named.  I  venture  to  suggest  that  an 
order  of  court  making  the  amendment 
is  at  least  necessary,  and  that  an  order 
having  the  effect  of  bringing  them  per- 
manently upon  the  record  could  only 
be  made  after  notice  to  the  parties  to 
be  affected  thereby.'      What  is   there 


mere  matter  of  argument  and  sugges- 
tion, we  here  adopt  in  substance  as  the 
correct  practice  to  be  pursued.  It  may 
be  formulated  thus:  Where  judgment 
is  entered  by  confession  against  a  firm 
in  the  firm  name,  the  proper  way  to 
bring  upon  the  record  as  defendants 
the  individual  member  or  members 
liable  therefor,  is  by  a  suggestion  of 
the  same  by  affidavit  and  a  notice  to 
them  by  rule." 

2.  Harrison  v.  McCormick,  69  Cal. 
616;  Currey  v.  Warrington,  5  Harr 
(Del.)  147;  Crosby  v.  Jeroloman,  37 
Ind.  264;  Kent  v.  Holliday,  17  Md.  387; 
Loney  v.  Bailey,  43  Md.  10;  Tinkum 
V.  O'Neale,  5  Nev.  93. 

3.  Alabama.  —  Cochran  v.  Cunning- 
ham, 16  Ala.  448;  Moore  v.  Burns,  60 
Ala.  269;  Simmons  v.  Titche,  102  Ala. 
319;  Allen  V.  White,  Minor  (Ala.)  365; 
Garner  v.  Tiffany,  Minor  (Ala.)  167. 

Arkansas.  —  Molen  v.  Orr,  44  Ark. 
488. 

Georgia.  —  Thompson  v.  McDonald, 
84  Ga.  5. 

Illinois.  —  American  Cent.  R.  Co.  v. 
Miles,  52  111.  174. 

Kentucky.  —  Snodgrass  v.  Broadwell, 
2  Litt.  (Ky.)  353;  Banks  v.  Bosler,  4 
Bibb  (Ky.)  573;  Mattingly  v.  Spald- 
ing, 6  Ky.  L.  Rep.  221;  Creel  v.  Bell, 
2  J.  J.  Marsh.  (Ky.)  309. 

Louisiana.  —  Gallot  v.  McCluskey,  18 
La.  Ann.  259;  Dorr  v.  Jouet,  20  La. 
Ann.  27. 

Maine.  —  White  Mountain  Bank  v. 
West,  46  Me.  15;  Stevens  v.  Lunt,  19 
Me.  70;  Day  v.  Swann,  13  Me.  165. 

Maryland.  —  Armstrong  v.  Robin- 
son, 5  Gill  &  J.  (Md.)4i2;  Mitchell  v. 
Dall,  2  Har.  &  G.  (Md.)  159;  Smith  v. 
Crichton,  33  Md.  103. 

Massachusetts.  —  Halliday  v.  Dog- 
gett,  6  Pick.  (Mass.)  359;  Reed  v. 
Hanover  Branch  R.  Co.,  105  Mass. 
303:  Estabrook  v.  Smith,  6  Gray 
(Mass.)  570;  Hyde  v.  Moxie  Nerve 
Food  Co..  160  Mass.  559;  Austin  v. 
Walsh,  2  Mass.  405 ;  Peters  v.  Davis,  7 
Mass.  257;  May  v.  Western  Union  Tel. 
Co.,  112  Mass.  90;    Fish  v.  Gates,  133 
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One  Partner  Cannot  Maintain  Action.  —  The  action  cannot  be  main- 
tained in  the  name  of  one  partner,  although  he  is  the  general 
agent  of  the  firm,*  or  although  he  agreed  to  be  responsible  to  his 


\ 


Mass.  441;  Gushing  v.  Marston,  12 
Cush.  (Mass.)  431;  Page  v.  Wolcott.  15 
Gray  (Mass.)  536. 

Michigan.  —  McDonnell  v.  Ford,  87 
Mich.  198. 

Nebraska.  —  Burlington,  etc..  R.  Co. 
V.  Dick,  7  Neb.  244. 

Nevada.  —  Tinkum  v.  O'Neale,  5 
Nev.  93. 

New  Hampshire.  —  Pearson  v.  Par- 
ker, 3  N.  H.  366. 

New  Jersey.  —  Seely  v.  Schenck,  2  N. 
J.  L,  71;  Wright  V.  Williamson,  3  N. 
J-  L.  532. 

New  York.  —  Rosenberg  v.  Block, 
50  N.  Y.  Super.  Ct.  357;  Waterbury  v. 
Head,  (Supreme  Ct.)  12  N.  Y.  St.  Rep. 
361 ;  Dob  V.  Halsey,  16  Johns.  (N.  Y.)  34. 

North  Carolina.  —  Brown  v.  Bostian, 
6  Jones  L.  (N.  Car.)  i;  Palin  v.  Small, 
63  N.  Car.  484;  Wells  v.  Mitchell,  i 
Ired.  L.  (N.  Car.)  484,  35  Am.  Dec.  757. 

Ohio.  —  Choteau   v.    Raitt,    20   Ohio 

132. 

Pennsylvania.  —  Wilson  v.  Wallace, 
8  S.  &  R.  (Pa.)  53. 

South  Carolina.  —  Smith  v.  Walker,  6 
S.  Car.  169. 

Texas.  —  Hines  v.  Dean,  i  Tex.  App. 
Civ.  Cas.,  §  690;  Speake  v.  Prewitt,  6 
Tex.  252. 

Wisconsin.  —  Miller  v.  Price,  20  Wis. 
117;  De  Wit  v.  Lander.  72  Wis.  120. 

United  States.  —  Seymour  v.  Western 
R.  Co.,  106  U.  S.  320;  Hoffman  v.  Por- 
ter, 2  Brock.  (U.  S.)  156;  Bennett  v. 
Scott,  I  Cranch  (C.  C.)  339,  3  Fed.  Cas. 
No.  1,323;  Young  V.  Black,  i  Cranch 
(C.  C.)432;  Carne  v.  McLane,  i  Cranch 
(C.  C.)  351- 

England.  —  Moller  v.  Lambert,  2 
Campb.  548;  Teed  v.  Elworthy,  14 
East  214. 

The  Firm  Is  the  Beal  Party  in  Interest 
notwithstanding  the  state  of  the  ac- 
counts between  the  partners  is  such 
that  one  of  them  may  be  entitled  to  the 
entire  proceeds  of  the  claim  in  the  suit. 
White  V.  Savery,  50  Iowa  515. 

Partnership  at  Time  of  Contract.  —  It  is 
no  objection  to  a  suit  upon  a  note  pay- 
able to  a  partnership  by  plaintiffs  who 
describe  themselves  as  the  payees  and 
owners  of  the  note,  that  the  considera- 
tion therefor  was  a  sale  of  goods  to  the 
defendant  at  a  previous  time  when  a 


stranger  to  the  action  was  a  partner. 
Whitlock  V.  McKechnie,  i  Bosw.  (N. 
Y.)  427. 

Appointment  of  Sepresentative  to  Sue. 
—  It  is  not  competent  for  partners,  by 
articles  of  agreement  between  them- 
selves, to  invest  such  person  as  a  ma- 
jority of  them  shall  afterwards  appoint 
with  power  to  sue  in  his  own  name  for 
moneys  agreed  to  be  contributed  by 
each  partner  to  the  general  fund. 
Fortune  v.  Brazier,  10  Ala.  791. 

The  Liquidating  Partner  of  a  Commer- 
cial Firm  may  sue  in  his  own  name,  by 
representing  the  claim  sued  on  as  aris- 
ing out  of  the  business  of  the  late  firm, 
so  'as  not  to  deprive  the  defendant  of 
any  means  of  defense  to  which  he 
would  be  entitled  in  a  suit  in  the  name 
of  all  the  partners.  White  v.  Jones,  14 
La.  Ann.  692. 

Intervention  by  One  Partner.  —  Where 
a  partner  holding  the  legal  title  to  land 
in  trust  for  himself  and  his  copartner 
sells  the  land  to  one  who  has  notice  of 
the  trust  his  vendee  holds  the  interest 
of  the  copartner  in  trust  for  him,  and 
where  such  vendee  after  reselling  sues 
his  vendee  for  the  purchase  price  such 
copartner  may,  without  making  his 
partner  a  party  to  the  suit,  intervene  to 
recover  his  interest  out  of  the  purchase 
money  due.  Caviness  v.  Black,  (Tex. 
Civ.  App.  1895)  33  S.  W.  Rep.  712. 

1.  Stiit  by  Partner  as  General  Agent.  — 
Halliday  v.  Doggett.  6  Pick.  (Mass.) 
359;  Brainerd  v.  Bertram,  5  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  102;  Speake 
V.  Prewitt.  6  Tex.  252. 

Not  Analogous  to  Action  by  Factor.  — 
One  partner  cannot  maintain  an  action 
in  his  own  name  as  the  general  agent 
of  the  firm  upon  the  principle  that 
when  an  agent  has  a  beneficial  interest 
in  the  performance  of  the  contract  or  a 
special  property  in  the  subject-matter 
of  the  agreement,  he  may  support  an 
action  in  his  own  name,  as  in  the  case 
of  factors  who  may  sue  in  their  own 
names  for  the  price  of  goods  sold  by 
them  for  their  principal,  for  the  reason 
that  they  are  treated  as  special  owners 
of  the  property  consigned  to  them. 
Speake  v.  Prewitt,  6  Tex.  258.  See 
generally  for  a  discussion  of  this  prin- 
ciple the  article  Principal  and  Agent. 
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copartner  for  the  payment  of  the  debt.* 

Where  One  Partner  Is  Unwilling  to  Join  in  legal  proceedings  to  enforce 
a  right  of  action  in  the  firm  his  copartners  have  a  right  to  use  his 
name  upon  indemnifying  him  against  costs.* 

Joinder  of  Unwilling  Partner  as  Defendant.  —  Under  the  COdes,  where 
a  partner  refuses  to  join  in  an  action  to  recover  a  firm  claim,  he 
may  be  made  a  party  defendant.* 

Joinder  of  Stranger.  —  One  who  is  neither  a  real  nor  an  ostensible 
partner  should  not  be  joined  with  the  actual  partners  * 

bb.  Exceptions  to  Rule  —  {aa)  Dormant  Partners.  —  It  Is  Not  Necessary 
that  a  dormant  partner  should  join  with  the  ostensible  partners 
of  a  firm  in  an  action  against  one  who  dealt  only  with  the 
ostensible  partners.* 


1.  Gushing  v.  Marston,  12  Cush. 
(Mass.)  431;  Halliday  v.  Doggeit,  6 
Pick.  (Mass.)  359. 

2.  Cunningham  v.  Carpenter,  10  Ala. 
109;  Whitehead  v.  Hughes,  2  Dowl.  P. 
C.  258. 

Where  One  Partner  Disclaims  all  inter- 
est in  the  suit  the  others  may  neverthe- 
less   proceed    in    their    joint    names 
Allen  V.  White,  Minor  (Ala.)  365. 

Dismissal  by  One  Partner  Not  Per- 
Biitted.  —  A  court  of  law  will  not  per- 
mit one  partner,  against  the  will  of  his 
copartners,  to  dismiss,  so  far  as  he 
is  concerned,  a  suit  commenced  in 
the  partnership  name,  especially  when 
his  copartners  offer  to  indemnify  him 
against  costs.  Cunningham  v.  Car- 
penter, 10  Ala.  log.  And  see  generally 
article  Dismissal,  Discontinuance  and 
Nonsuit,  vol.  6,  p   854. 

3.  Unwilling  Partner  Made  Defendant. 
—  Hill  7/.  Marsh,  46  Ind.  218;  Pogson 
V.  Owen,  3  Desaus.  (S.  Car.)  31 ;  Hines 
V.  Dean,  i  Tex.  App.  Civ.  Cas.,  §  692; 
Noonan  v.  Orton  31  Wis.  265.  See 
also  generally  article  Parties  to  Ac- 
tions, ante,  p   456. 

After  Dissolution,  where  one  partner 
refuses  to  join  in  an  action  for  money 
due  the  partnership,  the  other  partner 
may  make  the  one  refusing  a  defend- 
ant, and  sue  for  one-half  of  the  amount 
due.  Sanders  v.  Clifford,  72  Mo.  App. 
548. 

4.  Delise  v.  Palladino,  16  Misc.  Rep 
(N.  Y.  Supreme  Ct.)  74,  holding  that  a 
person  entitled  to  a  share  of  the  profits 
as  compensation  for  services  is  not  a 
necessary  party  to  an  action  upon  a 
firm  claim.  See  also  infra,  {bb)  Nomi- 
nal Partners. 

5.  Alabama.  —  Desha  v.  Holland,  12 
Ala.    513;    Shropshire   v.    Shepperd,  3 


Ala    733;  St.  Mary's  Bank  v.  St.  John' 
25  Ala.  566. 

Arkansas.  —  Phillips  v.  Pennywit,  I 
Arh.  59. 

Delaware.  —  Wilson  v.  Rockland 
Mfg.  Co.,  2  Harr.  (Del.)  67. 

Indiana.  —  Goble  v.  Gale,  7  Blackf. 
(Ind.)  218. 

Louisiana.  —  Keane  v.  Fisher,  9  La. 
Ann    70. 

Maine.  —  Barstow  v.  Gray,  3  Me. 
409. 

Maryland.  —  Mitchell  v.  Dall,  2  Har. 
&  G.  (Md.)  159:  Smith  v.  Crichton,  3} 
Md.  103. 

Massachusetts  — Lord  v.  Baldwin,  6 
Pick  (Mass.)  348;  Wood  v  O'Kelley,  8 
Cush.  (Mass.)  406. 

New  Hampshire.  —  Joyslin  v.  Taylor, 
24  N.  H.  268;  Kenniston  v.  Ham,  29 
N.  H.  501;  Mayall  v.  Boston,  etc.,  R. 
Co.,  19  N.  H.  122. 

New  York  —  Belshaw  v.  Colie,  i  E. 
D.  Smith  (N.  Y.)  215;  Clark  v.  Miller, 
4  Wend.  (N.  Y.)  628;  Clarkson  v.  Car- 
ter, 3  Cow.  (N.  Y.)  84;  Howe  z/.  Savory 
49  Barb.  (N,  Y.)403;  Warner  v.  Gris- 
wold,  8  Wend.  (N.  Y.)  666. 

North  Carolina.  —  Wilkes  v.  Clark,  I 
Dev.  L.  (N.  Car.)  178. 

Ohio.  —  Choteau  v.  Raitt  20  Ohio 
144;  Caldwell  v.  Devinney,  4  Cine. 
Wkly.  L.  Bui  117,  7  Ohio  Dec.  (Re- 
print) 599. 

Pennsylvania.  —  Morse  v.  Chase,  4 
Watts  (Pa.)  456;  Rogers  v.  Kichline  36 
Pa.  St.  293;  Wilson  v.  Wallace,  8  S.  & 
R.  (Pa.)  55. 

Texas.  —  Boehm  7^  Calisch,  (Tex. 
1887)  3  S.  W.  Rep.  293;  Speake  v 
Prewitt,  6  Tex.  252;  Garrett  v.  Muller, 
37  Tex.  589;  Jackson  v.  Alexander,  8 
Tex.  112;  Keesey  v.  Old,  3  Tex.  Civ. 
App.  1. 
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Dormant  Partner  May  Join.  —  But  as  a  dormant  partner  is  in  fact  a 
partner  occupying  substantially  the  position  of  an  undisclosed 
principal,  it  is  well  settled  that  he  may  join.*  In  other  words, 
dormant  partners  are  proper  but  not  necessary  parties  plaintiff.' 

Prejudice  to  Defendant's  Bight  of  Set-off.  —  In  a  few  cases  it  has  been 
held  that  a  dormant  partner  cannot  join  as  plaintiff,  upon  the 
ground  that  by  bringing  his  name  upon  the  record  when  it  was 
not  known  in  the  contract,  it  might  prejudice  the  defendant's 
right  of  set-off,*  and  in  this  respect  a  distinction  has  been  drawn 
between  dormant  partners  as  plaintiffs  and  as  defendants.*     But 


I 


Vermont.  —  Waite  v.  Dodge,  34  Vt. 
181;  Hilliker  v.  Loop,  5  Vt.  116,  26 
Am.  Dec.  286;  Curtis  v  Belknap,  21 
Vt.  433;  Morton  v.  Webb,  7  Vt.  123; 
Boardman  v.  Keeler,  2  Vt   65 

United  States.  —  The  Ship  Potomac 
2  Black  (U.  S.)  581. 

England.  —  Leveck  v.  Shaftoe,  2  Esp. 
N.  P.  468;  Lloyd  V.  Archbowle,  2 
Taunt.  324. 

Kot  Oroand  for  Nonsuit.  —  In  Lloyd  v. 
Archbowle,  2  Taunt.  324.  Lord  Mans- 
field held  that  nonjoinder  of  a  dormant 
partner  as  plaintiff  is  no  ground  for  a 
nonsuit. 

Dormant  Partner  Known  to  Defendant. 

—  An  ostensible  partner  may  maintain 
an  action  in  his  own  name,  without 
joining  a  dormant  partner,  although 
the  latter  was  known  to  the  defendant 
when  the  debt  was  contracted,  and  ac- 
tually sold  him  the  goods,  for  the  price 
of  which  the  action  was  brought.  Mon- 
roe V.  Ezzell,  II  Ala.  603;  Bird  v. 
Fake,  i   Pin.  (Wis.)  290. 

Judgment  Binding  on  Dormant  Partner. 

—  A  judgment  rendered  in  a  suit 
brought  by  the  recognized  partners  in 
a  firm  as  such  is  generally  binding 
upon  a  dormant  partner  as  though  he 
had  been  made  a  party.  Tynburg  v. 
Cohen,  67  Tex.  220. 

1.  Robinson  v.  Mansfield,  13  Pick. 
(Mass.)  139;  Keesey  v.  Old,  3  Tex. 
Civ.  App.  i;  Hilliker  v.  Loop,  5  Vt. 
116,  26  Am.  Dec.  286. 

2.  Desha  v.  Holland,  12  Ala.  513,  4b 
Am.  Dec.  261;  Monroe  v.  Ezzell,  11 
Ala.  603;  St.  Mary's  Bank  v.  St.  John 
25  Ala.  566;  Goble  v.  Gale,  7  Blackf. 
(Ind.)  218,  41  Am.  Dec.  219:  Wright 
V.  Herrick,  125  Mass,  154;  Piatt  v. 
Halen,  23  Wend.  (N.  Y.)  456:  Secor 
V.  Keller,  4  Duer  (N.  Y.)  416;  Howe  v. 
Savory,  51  N.  Y.  631;  Wilson  v.  Wal- 
lace, 8  S.  &  R.  (Pa.)  53;  Hilliker  v. 
Loop,  5  Vt.  116,  26  Am.  Dec.  286; 
Leveck  v.  Shaftoe,  2   Esp.   N.   P.  4b8; 


Cothay   v    Fennell,  10   B.  &   C.  671,  21 
E.  C.  L.  146. 

A  Dormant  Partner  May,  or  May  Not, 
Be  Joined  as  plaintiff  in  a  suit,  and  the 
joinder  or  omission  is  no  ground  for 
abatement,  nonsuit,  or  writ  of  error. 
Waite  V.  Dodge,  34  Vt  181,  Lapham 
V.  Green,  9  Vt.  407,  Hilliker  v.  Loop, 
5  Vt.  Ii6-  Morton  v.  Webb,  7  Vt. 
123. 

.  Under  the  Code  it  has  been  held  that  a 
dormant  partner  is  a  necessary  party 
plaintiff  in  an  action  for  the  recovery 
of  a  debt  due  the  firm,  for  the  reason 
that  he  is  a  real  party  in  interest,  at 
least  in  cases  where  there  is  no  con- 
tract in  writing  constituting  one  or 
more  of  the  partners  trustees  of  an  ex- 
press trust  so  as  to  bring  the  case 
within  the  provision  of  the  code 
authorizing  such  trustees  to  sue  in 
their  own  names.  Secor  v.  Keller,  4 
Duer  (N.  Y.)  416.  But  see  Howe  v. 
Savory,  49  Barb.  (N.  Y.)  403,  affirmed 
in  51  N.  Y.  631,  wherein  it  was  said 
that  the  active  partner  might  sue  as  a 
trustee  in  his  own  name. 

3.  Clark  v.  Miller,  4  Wend.  (N.  Y.) 
628  [citing  Leveck  v.  Shaftoe,  2  Esp. 
N.  P.  468;  Lloyd  V.  Archbowle,  2 
Taunt.  324;  Mawman  v.  Gillett,  2 
Taunt.  327.  note];  Wilson  v.  Wallace, 
8  S.  &  R.  (Pa.)  55;  Boardman  v. 
Keeler,  2  Vt.  65. 

4.  Distinction  between  Dormant  Partners 
as  Plaintiffs  and  as  Defendants.  —  "  There 
is  a  material  difference  between  cases 
where  partners  are  defendants  and 
where  plaintiffs.  If  you  find  out  a 
dormant  partner,  you  make  him  pay, 
because  he  has  had  the  benefit  of  your 
work;  but  a  person  with  whom  you 
have  no  privitv  of  contract  shall  not 
sue  you.  The  ostensible  men  are  the 
only  proper  plaintiffs."  Wilson  v. 
Wallace,  8  S.  &  R.  (Pa.)  55.  To  the 
same  effect  is  Boardman  v.  Keeler,  2 
Vt.  65. 
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a  set-off  of  a  separate  debt  of  the  ostensible  partner  has  been 
permitted,  notwithstanding  the  joinder  of  a  dormant  partner,  and 
this  would  seem  to  remove  all  objections  to  such  joinder.* 

(W)  Nominal  Partners.  —  Nominal  parties  may  be  joined  with  the 
actual  partners  as  coplaintiffs  in  an  action  upon  a  firm  contract, 
but  such  joinder  is  not  necessary  and  the  actual  partners  may 
sue  alone  if  they  choose.* 

Negotiable  Instruments.  —  Where  a  nominal  partner  is  specially 
named  as  a  payee  in  a  negotiable  instrument  he  must,  at  com- 
mon law,  join  as  plaintiff  in  an  action  thereon.' 

(c<r)  Assignment  to  One  Partner.  —  At  common  law  one  partner  could 
not  sue  in  his  own  name  upon  a  firm  claim,  although  his  copart- 
ner had  assigned  to  him  all  interest  in  such  claim,"*  except  in  the 
case  of  negotiable  instruments,*  but  such  assignment  gives  the 


1.  Set-off.  —  In  an  action  brought  by 
ostensible  and  dormant  partners,  de- 
fendant may  set  off  debts  due  from  the 
ostensible  partner  separately.  Parker, 
C.  J.,  in  Lord  v.  Baldvrin,  6  Pick. 
(Mass.)  352. 

"  The  court,  however,  will  see.  when 
the  action  is  brought  in  the  name  of  all 
the  partners  with  whom,  in  law,  the 
contract  was  made,  that  the  defendant 
may  make  the  same  defense,  whether 
by  offset  or  otherwise,  as  if  the  action 
had  been  brought  in  the  name  of 
the  acting  partner  with  whom  the  con- 
tract was  actually  made."  Hilliker  v. 
Loop,  5  Vt.  116,  26  Am.  Dec.  286  [citing 
Lloyd  V.  Archbowle,  2  Taunt.  324; 
Leveck  v.  Shaftoe,  2  Esp.  N.  P.  468; 
Stacey  v.  Decy,  2  Esp.  N.  P.  468,  note; 
Cothay  v.  Fennell,  10  B.  &  C.  671,  21 
E.  C.  L.  146;  Robson  v.  Drummond,  2 
B.  &  Ad   303,  22  E.  C.  L.  81]. 

2.  Phillips  V.  Pennywit,  i  Ark.  59; 
Enix  V.  Hays,  48  Iowa  86;  Bishop 
V.  Hall,  9  Gray  (Mass.)  430;  Jones  v. 
Howard,  53  Miss.  707;  Campbell  v. 
Hood,  6  Mo.  211;  Hatch  v.  Wood,  43 
N.  H.  633;  Beudel  v.  Hettrick,  35  N. 
Y.  Super.  Ct.  405;  Lewis  v.  Greider,  51 
N.  Y.  231;  Waite  v.  Dodge,  34  Vt.  181; 
Welherill  v.  McCloskey,  28  W.  Va. 
195;  Glossop  V.  Coleman,  i  Stark  25, 
2  E.  C.  L.  20;  Harrison  v.  Fitzhenry,  3 
Esp.  N.  P.  238;  Kell  V.  Nainby,  10  B. 
&  C.  20,  21  E.  C.  L.  17;  Cox  V.  Hub- 
bard, 4  C.  B.  317,  56  E.  C.  L.  317; 
Spurr  V.  Cass,  L.  R.  5  Q.  B.  656. 

3.  Guidon  v.  Robson,  2  Campb.  302; 
Beckham  v.  Drake,  9  M.  &  W.  79; 
Spurr  V.  Cass.  L.  R.  5  Q.  B.  656. 

4.  Howell  V.  Reynolds,  12  Ala.  128; 
Molen  V.  Orr.  44  Ark.  486;  Dougherty 
V.  Smith,  4  Mete.   (Ky  )  279;    Lunt  v. 


Stevens,  24  Me.  534,  Busfield  v. 
Wheeler,  14  Allen  (Mass.)  139;  Mos- 
grove  V.  Golden,  loi  Pa.  St.  605;  Hor- 
bach  V.  Huey,  4  Watts  (Pa.)  455;  De 
Groot  V.  Darby,  7  Rich.  L.  (S.  Car.) 
118.  See  also  generally  article  Equi- 
table Assignments,  vol.  7,  p.  730. 

Season  for  Bole.  —  The  original  rela- 
tion of  debtor  and  creditor  cannot  be 
changed  without  the  consent  of  the 
debtor.  Horbach  v.  Huey,  4  Watts 
(Pa.)  455. 

The  Debt  Cannot  Be  Assigned  either  in 
whole  or  in  part  to  one  member  of  the 
firm.  American  Cent.  R.  Co.  v.  Miles, 
52  111.  178. 

Effect  of  Dissolution  and  Settlement.  — 
In  Scott  V.  Green,  89  N.  Car.  278,  upon 
the  settlement  of  a  partnership,  the  lia- 
bilities growing  out  of  the  joint  busi- 
ness were  disposed  of  leaving  the 
plaintiff  as  his  separate  property  an 
unpaid  claim  due  the  firm.  It  was 
held  that  such  claim  no  longer  consti- 
tuted an  item  in  the  partnership  ac- 
count and  that  the  plaintiff  was  entitled 
to  recover  such  claim  by  action  in  his 
own  name. 

But  the  mere  dissolution  of  a  firm 
will  not  authorize  the  partners  to  sever 
a  firm  claim  and  sue  the  defendant 
separately;  they  must  still  sue  jointly. 
Fish  V.  Gates,  133  Mass.  442.  See  also 
infra,  {dd)  Severance  0/ Demand. 

5.  Negotiable  Instruments.  —  Ameri- 
can Cent.  R.  Co.  v.  Miles,  52  111.  178; 
Russell  V.  Swan,  16  Mass.  314;  Burn- 
ham  V.  Whittier,  5  N.  H.  334;  Kirby  v. 
Cogswell,  I  Cai.  (N.  Y.)  505;  Manegold 
V.  Dulau,  30  Wis.  541. 

Effect  of  Indorsement.  —  One  partner 
of  a  firm  cannot  maintain  a  separate 
action   to   recover  a  debt  due  to  the 
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assignee  the  right  to  use  the  name  of  the  assignor,  so  as  to 
enable  him  to  collect  the  claim  in  their  joint  names  for  his  own 
separate  use.* 

Under  the  Codes,  however,  such  assignee  may  sue  in  his  own  name, 
as  being  the  real  party  in  interest,*  though  sometimes  the 
assignor  in  such  cases  is  required  to  be  joined  as  a  defendant.' 

{dd)  Severance  of  Demand.  —  One  partner  may  recover  his  propor- 
tion of  a  debt  due  from  a  third  person  to  the  firm,  if  the  debtor 
and  all  the  parties  have  agreed  that  it  may  be  severed  and  paid 
to  him,'*  but  in  the  absence  of  the  debtor's  consent  or  promise  to 
pay,  a  single  member  cannot  sue  for  what  among  the  partners  is 
agreed  to  be  his  portion.* 

(fe)  Infant  Partner.  —  An  infant  partner  should  be  joined  as 
coplaintiff  in  a  suit  upon  a  completed  cause  of  action  in  favor  of 
the  firm.® 


\ 


partnership,  but  the  moment  the  in- 
dorsement of  the  firm  name  is  put  on 
negotiable  paper,  the  partnership  is  di- 
vested of  all  title  to  it,  which  is  vested 
at  once  in  the  indorsee  and  holder. 
Dorr  V.  Jouet,  20  La.  An.  27. 

Form  of  Indorsement.  —  Where  a  note 
is  made  payable  to  a  partnership  in  its 
firm  name,  an  indorsement  by  one 
partner  in  his  individual  name  to  his 
copartner  will  not  enable  such  copart- 
ner to  sue  thereon  in  his  own  name- 
To  have  this  effect  the  indorsement 
must  be  in  the  firm  name.  Estabrook 
V.  Smith,  6  Gray  (Mass.)  570. 

1.  Busfield  V.  Wheeler,  14  Allen 
(Mass.)  139;  Lunt  v.  Stevens,  24  Me. 
534.  See  also  article  Parties  to 
Actions,  ante,  p.  487,  Nominal  and  Use 
Plaintiff's. 

2.  Walker  v.  Steel,  9  Colo.  388; 
Swails  V.  Coverdill,  17  Ind.  337;  Cane- 
fox  V  Anderson,  22  Mo.  347;  Carroll 
V  Campbell,  no  Mo.  557;  Farwell  v. 
Davis,  66  Barb.  (N.  Y.)  73;  West  v. 
Citizens'  Ins  Co.,  27  Ohio  St.  i;  Viles 
V,  Bangs,  36  Wis.  131. 

See  also  generally  articles  Equitable 
Assignments,  vol.  7,  p.  730;  Parties 
to  Actions,  ante,  p.  487. 

Assignment  of  Account.  —  Where  an 
action  upon  an  account  is  brought  by  a 
partnership  dissolved  since  the  account 
was  made,  it  is  no  cause  of  nonsuit 
that  one  of  the  partners  has  assigned 
in  writing  his  interest  in  the  account 
of  the  other,  although  the  assignee 
might  have  maintained  the  suit  in  his 
own  name.  Both  partners  being  before 
the  court  as  parties  to  the  action,  the 
defendant  has  no  interest  in  the  ques- 
tion of  partnership  of  the  account, 
as  between  the   plaintiffs   themselves. 


Chicago  Cheese  Co.  v.  Smith,  94  Ga. 
663,   citing  Gilmore  v.  Bangs,  55   Ga. 

403. 

3.  Swails  V.  Coverdill,  17  Ind.  337, 
(decided  under  2  R.  S.,  §  295,  p.  96). 
See  also  Dougherty  v.  Smith,  4  Mete. 
(Ky.)  279. 

4.  Austin  V.  Walsh,  2  Mass.  401; 
Baker  v.  Jewell,  6  Mass.  460;  Peters  v. 
Davis,  7  Mass.  257;  Blair  v.  Snover,  10 
N.  J.  L.  153;  Bunn  v.  Morris,  3  Cai, 
(N.  Y.)  54. 

Where,  upon  Dissolution  of  a  Firm,  a 
separate  note  is  given  to  each  partner 
for  his  share  of  a  debt  due  to  the  firm, 
the  interest  in  the  debt  is  thereby  sev- 
ered and  each  partner  may  sue  alone. 
Morse  v.  Green,  13  N.  H.  32. 

"  The  Furthest  a  Court  Has  Gone  was 
to  sustain  an  action  by  one  of  sevenal 
joint  creditors,  where  the  others  had 
been  paid  their  respective  shares.  But 
the  interests  were  separated  by  the 
consent  of  the  debtor,  and  the  law 
may  well  imply  a  second  promise 
corresponding  with  a  separation  pro- 
duced by  himself.  Such  a  separation 
is  equivalent  to  an  express  promise, 
which  would  undoubtedly  sustain  an 
action;  and  it  was  so  held  in  Bunn  v. 
Morris,  3  Cai.  (N.  Y.)  54.  There  was, 
however,  no  such  severance  by  consent 
of  the  defendant  here,  and  the  action 
was  clearly  misconceived."  Horbach 
V.  Huey,  4  Watts  (Pa.)  456. 

6.  American  Cent.  R.  Co.  v.  Miles, 
52  111.  174.  See  also  Vinal  v.  West 
Virginia  Oil,  etc.,  Co.,  no  U.  S.  215; 
Fish  V.  Gates,  133  Mass.  441;  Page  v. 
Wolcott,  15  Gray  (Mass.)  536. 

6,  Osburn  v.  Farr,  42  Mich.  134; 
Kell  V.  Nainby,  10  B.  &  C.  20,  21  E.  C. 
L.  17;  Teed  v.  Elworthy,  14  East  210. 
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iff)  Numerous  Parties—  One  Suing  /or  All.  — The  Codes  of  procedure 

very  generally  provide  that  where  it  is  impracticable  to  bring  in 
as  parties  all  the  persons  really  interested,  one  or  more  may  sue 
in  behalf  of  all.* 

(b)  Contracts  in  Name  of  Partner  —  aa.  When  All  Partners  Must  Join.  — 
Where  the  contract  sued  upon,  though  made  in  the  name  of  one 
partner,  shows  on  its  face  that  it  was  made  on  behalf  of  the  firm, 
the  general  rule  above  stated  applies  and  the  action  must  be 
brought  by  all  the  partners  jointly,*  subject,  of  course,  to  the 
exceptions  already  stated  as  to  dormant  and  nominal  partners.' 
This  is  nothing  but  the  ordinary  case  of  a  contract  made  by  an 
agent  for  his  principal,  and  is  subject  to  the  same  rules.** 

Where  the  Action  Is  upon  an  Implied  Contract,  and  the  consideration 
from  which  the  contract  is  implied  moves  from  the  firm,  although 
through  an  individual  partner,  the  contract  implied  is  a  contract 
with  the  firm  and  an  action  thereon  must  be  brought  by  all  the 
members  of  the  firm  jointly,  and  not  by  the  partner  alone 
through  whom  the  consideration  moved,*  and  it  is  immaterial 


But  see  Phillips  v.  Pennywit,  I  Ark. 
59,  holding  that  infant  partners  need 
not  join  as  plaintiffs. 

1.  See  generally  article  Parties  to 
Actions,  atile,  p.  456.  See  also  infra, 
III    2.  a.  (4)  {b)  Parties  by  Representation 

One  Suing  for  All.  —  The  fact  that  a 
partnership  consists  of  more  than  forty 
members  residing  in  different  counties 
does  not  authorize  an  action  upon  a 
promissory  note  to  be  brought  in  the 
name  of  one  of  the  partners  for  the 
benefit  of  all  under  Code,  §  119,  provid- 
ing that  where  it  is  impracticable  to 
bring  in  all  the  parties  in  interest,  one 
or  more  may  sue  on  behalf  of  all,  as  in 
such  case  it  is  not  necessarily  imprac- 
ticable to  bring  in  all  the  parties  as 
plaintiffs.  Brainerd  v.  Bertram,  5  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  102. 

2.  Creel  v.  Bell,  2  J.  J.  Marsh.  (Ky.) 
309;  White  Mountain  Bank  v.  West,  46 
Me.  15;  Wiley  v.  Logan,  95  N.  Car. 
358;  Wilson  V.  Wallace,  8  S.  &  R.  (Pa.) 
53;  Sawyer  v.  Worthington,  28  Vt.  733; 
Robbins  v.  Deverill,  20  Wis.  142;  De 
Wit  V.  Lander,  72  Wis.  120;  Badger  v. 
Daenieke.  56  Wis.  678. 

Partners  Must  All  Join  in  a  suit  upon 
a  demand  assigned  to  one  of  them  in 
payment  of  a  firm  debt.  Robbins  v. 
Deverill,  20  Wis.  142. 

A  Promise  Made  to  One  Member  of  a 
Firm  to  refund  money  due  the  firm, 
inures  to  the  benefit  of  the  firm,  and 
an  action  therefor  should  be  in  the 
name  of  all  the  partners.  Creel  v. 
Bell.  2  J.  J.  Marsh.  (Ky.)  309. 


3.  ?>c&  supra,  (aa)  Dormant  Partners  ; 
(bb)  Nominal  Partners. 

4.  See  article  Principal  and  Agent. 

5.  Stevens  v.  Lunt,  19  Me.  70; 
Badger  v.  Daenieke,  56  Wis.  678;  Gar- 
rett V.  Handley,  3  B.  &  C.  465,  10  E. 
C.  L.  154.  But  see  Driver  v.  Burton, 
17  Q.  B.  989,  79  E.  C.  L.  989. 

An  Action  for  Goods  Sold  must  be 
brought  in  the  name  of  all  the  partners 
jointly,  where  the  goods  belonged  to 
the  firm  although  the  sale  was  made 
in  the  name  of  one  partner  only.  Hal- 
liday  v.  Doggett,  6  Pick.  (Mass.)  359; 
Gilbert  v.  Lichtenberg,  98  Mich.  417: 
Speake  v.  Prewitt,  6  Tex.  252;  Bennett 
V.  Scott,  I  Cranch  (C.  C.)  339,  3  Fed. 
Cas.  No.  1,323.  See  also  Wilson  v. 
Wallace,  8  S.  &  R.  (Pa.)  53,  holding 
that  no  set-off  or  meritorious  defense 
must  be  thereby  excluded;  and  Mc- 
Cormick  v.  Elston,  16  111.  204.  But  see 
Hilliker  v.  Loop,  5  Vt.  116,  26  Am. 
Dec.  286,  wherein  it  was  held  that  in 
the  case  of  a  sale  by  one  of  several 
joint  owners,  the  purchaser  not  know- 
ing that  others  were  interested,  the  ac- 
tion for  the  purchase  money  may  be  in 
the  name  of  all  the  joint  owners,  or  of 
the  one  who  made  the  sale. 

An  Action  for  Work  and  Labor  done 
and  materials  furnished  should  be 
brought  in  the  name  of  all  the  part- 
ners. McDonnell  v.  Ford,  87  Mich. 
198. 

An  Action  for  Money  Paid  or  advanced 
out  of  the  partnership  funds  must  be 
brought   by   all   the    partners   jointly. 
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whether  the  defendant  thought  he  was  dealing  with  the  partner 
individually  or  not.* 

bb.  When  Partners  Named  Must  Sue  Alone  —  {aa)  In  General  — One 
partner  may  or  must  sue  alone  on  contracts  made  with  him  on 
behalf  of  the  firm  in  the  same  cases  in  which  an  agent  may  or 
must  sue  alone  on  contracts  made  with  him  on  behalf  of  his  prin- 
cipal,* the  reason  being  that  each  partner  is  an  agent  for  the  firm, 
and  accordingly  the  question  whether  he  may  or  must  sue  with- 
out joining  his  copartners  is  nothing  but  the  inquiry  whether  an 
agent  may  or  must  sue  on  behalf  of  his  principal.' 

(bb)  Sealed  Instruments.  —  Where  a  partner  is  Contracted  with  by 
deed  in  his  own  name,  although  on  behalf  of  his  firm,  he  must, 
at  common  law.  sue  alone  thereon,*  as  it  is  a  technical  rule  that 
an  action  upon  a  covenant  can  be  maintained  only  by  the  per- 
sons with  whom  it  is  expressed  to  be  made.* 


and  separate  actions  by  the  several 
members  for  their  respective  propor- 
tions cannot  be  maintained.  Stevens 
V.  Lunt,  19  Me.  70. 

Action  for  Eecovery  Back  of  Usury.  — 
One  partner  cannot  maintain  either  be- 
fore or  after  dissolution  of  the  partner- 
ship, an  action  to  recover  illegal  inter- 
est paid  on  money  borrowed  by  the 
firm.  Matthews  v.  Paine,  47  Ark. 
54,  citing  McFerrin  v.  Woods,  3  Baxt. 
(Tenn.)  242. 

Becovery  of  Money  Paid  by  Partners  as 
Sureties.  —  Where  two  partners  are 
subjected  to  the  payment  of  a  debt  of 
a  third  person,  the  one  as  surety  and 
the  other  as  the  heir  of  a  cosurety, 
which  debt  was  paid  from  the  partner- 
ship funds,  a  separate  action  may  be 
maintained  by  each  against  the  princi- 
pal for  a  moiety  of  the  money  paid,  as 
the  implied  promise  to  indemnify  sure- 
ties is  a  several  promise.  Gould  v. 
Gould,  6  Wend.  (N.  Y.)  263,  wherein 
the  court  said:  "  The  law  in  such 
case  will  imply  a  promise  correspond- 
ing with  the  original  agreement  and 
request,  whether  such  surety  pays  the 
amount  out  of  his  own  private  funds 
or  out  of  the  partnership  funds,  for 
which  he  may  be  compelled  to  account 
to  his  copartners."  But  where  partners 
as  a  firm  become  sureties  for  another, 
and  ultimately  pay  the  amount  out  of 
the  partnership  funds,  thev  may  jointly 
maintain  an  action  against  the  princi 
pal  for  reimbursement.  Dayr/.  Swann, 
13  Me.  165;  Pearson  v.  Parker,  3  N. 
H.  366.  So  if  partners,  as  partners, 
are  sureties  and  their  liability  is  satis- 
fied by  a  levy  on  the  separate  estate  of 
one  of  them,  the  claim  for  reimburse- 


ment is  properly  made  and  prosecuted 
in  their  joint  names.  Parker  7j. 
Gregg,  23  N.  H.  416.  But  where  two 
partners  who  had  been  joint  indorsers 
of  a  note  after  dissolution  gave  to  the 
holder  their  several  ind'vidual  notes, 
which  were  accepted  as  payment,  they 
could  not  join  in  a  suit  against  prior 
indorsers  for  indemnity,  because  their 
payment  was  not  joint  or  as  partners. 
Doremus  v.  Selden,  19  Johns.  (N.  Y.) 
213.  See  also  generally  article  Princi- 
pal AND  Agent. 

1.  Havana,  etc.,  R.  Co.  v.  Walsh,  83 
111.  58;  Philpott  V.  Bechtel,  104  Mich. 
79,  Gilbert  v.  Lichtenberg,  98  Mich. 
417;  McDonnell  v  Ford,  87  Mich.  198; 
Hilliker  v.  Loop,  5  Vt.  116,  26  Am. 
Dec.  286:  Curtis  v.  Belknap  21  Vt. 
433;  Badger  v.  Daenieke,  56  Wis.  678; 
Bennett  v.  Scott,  i  Cranch  (C  C.)  339, 
3  Fed.  Cas.  No.  1,323;  Skinner  v. 
Stocks   4  B   &  Aid.  437,  6  E.  C.  L.  550- 

2.  Dicey  on  Parties,  p.  153.  See  also 
article  Principal  and  Agent. 

3.  Dicey  on  Parties,  p.  154. 

4.  Mead  v.  Tomlinson,  r  Day  (Conn.) 
148;  Faulkner  v  Brigel.  loi  Ind.  329; 
Slate  V,  Merritt.  70  Mo  275;  Ex  p. 
Peele,  6  Ves.  Jr.  602;  Metcalfe  v.  Ry- 
croft,  6  M.  &  S.  75.  See  also  Burwitz 
V.  JefFers,  103  Mich.  512;  Dicey  on  Par- 
ties, p.  153.  And  see  further  article 
Principal  and  Agent. 

The  Surviving  Partner  Cannot  Main- 
tain Covenant  upon  a  deed  executed  in 
the  name  of  his  deceased  partner;  the 
action  must  be  brought  by  the  admin- 
istrator of  the  deceased.  Mead  v. 
Tomlinson,  i  Day  (Conn.)  148. 

5.  See  article  Parties  to  Actions, 
ante,  p,  456. 
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(ce)  Negotiable  Instruments  —  Where  a  negotiable  instrument  is  given 
in  the  name  of  one  partner  he  must  sue  alone  thereon,*  unless  it 
has  been  transferred  by  indorsement  to  the  firm,'  as  it  is  the  gen- 
eral rule  that  no  person  can  maintain  an  action  upon  a  negotiable 
instrument  except  the  parties  named  in  the  instrument.' 

statutory  Provisions.  —  These,  rules  are  perhaps  modified  by  code 
provisions  requiring  actions  to  be  brought  by  the  real  parties  in 
interest.'* 

{dd)  Personal  Contracts.  —  Where  the  contract  is  made  with  one 
partner,  and  its  terms  or  the  attendant  circumstances  show  that 
it  was  made  with  him  personally,  and  that  the  defendant  has  in 
effect  declined  to  contract  with  any  one  else,  the  partner  with 
whom  it  was  made  must  sue  thereon  alone,  notwithstanding  he 
may  have  in  fact  acted  for  the  benefit  of  his  firm,  and  his  copart- 
ners may  have  rights  against  him,  for  under  such  circumstances 
they  can  have  no  rights  as  against  the  defendant.* 


1.  Mynderse  v.  Snook,  53  Barb.  (N. 
Y.)  234;  Bawden  v.  Howell,  3  M.  &  G. 
638,  42  E.  C.  L.  333,  Driver  v.  Burton, 
17  Q.  B.  989,  79  E.  C.  L.  989-  Dicey 
on  Parties,  p.  153. 

But  see  Snow  v.  Burnett,  8  Ky.  L. 
Rep.  345,  and  compare  the  rule  in  cases 
of  agency  where  the  same  principle  is 
applirable.  See  also  article  Principal 
AND  Agent. 

2.  Pease  v.  Hirst,  10  B.  &  C.  122,  21 
E.  C.  L.  38. 

3.  See  article  Negotiable  Instru- 
ments, vol.  14,  p.  347. 

4.  See  Pease  v.  Rush  2  Minn.  107. 
See  also  article  Parties  to  Actions, 
ante,  p.  707,  Real  Party  in  Interest. 

;  5.  Phillips  V.  Pennywit,  i  Ark.  59; 
Winchester  v.  Howard,  97  Mass.  303; 
Burwitz  V.  Jeffers,  103  Mich.  512;  Du- 
pont  V.  Mt.  Pleasant  Ferry  Co.,  9  Rich. 
L.  (S.  Car.)  258;  Munroe  v.  Williams, 
35  S.  Car.  572;  Lucas  v.  De  la  Cour,  i 
M.  &  S.  249.  See  also,  for  applications 
of  the  same  rule  article  Principal  and 
Agent. 

Nonsnit.  —  Where  one  partner  repre- 
sents himself  as  acting  on  his  own 
account,  and  the  firm  sue,  they  will 
be  nonsuited.  Phillips  v.  Pennywit,  i 
Ark.  59. 

Guaranty  in  Name  of  One  Partner.  — 
Where,  under  a  contract  made  by  an 
individual  member  of  a  firm  in  his  own 
name,  by  which  he  agrees  to  furnish 
another  goods  to  be  sold  on  commis- 
sion, the  goods  are  furnished  by  the 
firm,  an  action  cannot  be  maintained 
by  the  firm  upon  a  guaranty  addressed 
to   the    contracting    partner    that   the 


factor  will  account  for  the  proceeds  of 
his  sales,  in  the  absence  of  proof  of 
knowledge  on  the  part  of  the  guar- 
antor, at  the  time  of  executing  the 
guaranty,  that  the  goods  were  to  be 
furnished  by  the  firm,  as  the  contract 
of  guaranty  is  strictissimi  Juris,  and  the 
guarantor  has  the  right  to  prescribe  the 
exact  terms  upon  which  he  will  enter 
into  the  obligation,  and  to  insist  upon 
his  discharge  in  case  those  terms  are 
not  observed.  Barns  v.  Barrow,  61 
N.  Y.  39,  distinguishing  Alexander  v. 
Barker,  2  Cromp.  &  J.  134;  Cothay  v. 
Fennell,  10  B.  &  C.  671,  21  E.  C.  L. 
146;  Garrett  v.  Handley,  3  B.  &  C.  463, 
10  E.  C.  L.  153;  and  in  turn  distin- 
guished \n  Beakes  v.  Da  Cunha,  126  N. 
Y.  293.  See  also  Evansville  Nat.  Bank 
V.  Kaufmann,  93  N.  Y.  288;  National 
Bank  v.  Hall,  loi  U.  S.  51.  But  see 
Walton  v.  Dodson,  3  C.  &  P.  162,  14  E. 
C.  L.  250,  wherein  it  was  held  that  a 
guaranty  addressed  to  one  of  two  part- 
ners may  be  declared  on  as  given  to 
both,  if  it  appears  that  the  one  to  whom 
it  was  addressed  did  not  carry  on  a 
separate  business.  See  generally  arti- 
cle Principal  and  Surety. 

Contracts  beyond  Scope  of  Partnership 
Business.  —  Where  a  partner,  employed 
in  matters  outside  the  line  of  the  part- 
nership business,  without  his  employ- 
er's knowledge,  procures  the  assistance 
of  hiscopartner  in  carrying  out  the  con- 
tract, the  employer  is  not  liable  to  an 
action  by  both  members  of  the  firm, 
but  must  be  sued  by  his  employee 
alone.  Conklin  v.  Cabann6,  9  Mo. 
App.   579.      So  where  S.,   one  of  two 
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■  cc.  When  All  May  but  Need  Not  Sue — (aa)  In  General — Virm  in  Position 
of  Undisclosed  Principal. — With  the  exception  of  the  classes  of  cases 
just  considered  wherein  the  action  must  be  brought  solely  by  the 
parties  in  whose  names  the  contract  was  made,  m  all  cases  where 
the  firm  occupies  substantially  the  position  of  an  undisclosed 
principal  the  action  may  be  brought  either  by  all  the  persons 
jointly,*  or  by  those  partners  only  in  whose  name  the  contract 
was  made,* 


members  of  a  firm  engaged  in  the  man- 
ufacture of  carts,  agreed  with  defend- 
ants to  make  and  deliver  to  them  a 
number  of  carts,  which  the  firm  after- 
wards made  and  delivered,  it  was  held, 
upon  the  evidence,  that  the  contract 
was  not  made  with  the  firm,  that  S. 
alone  could  sue  upon  it,  and  that  G., 
the  other  member  of  the  firm,  was  a 
competent  witness  for  S. ;  G.  testify- 
ing that  the  firm  had  declined  the 
contract,  that  it  looked  to  S.  alone  for 
payment,  and  that  S.  had  paid  G.  his 
share  by  giving  him  his  promissory 
note.  Sloan  v.  Bangs,  ii  Rich.  L.  (S. 
Car.)  97. 

1.  Illinois.  —  Illinois  Cent.  R.  Co.  v. 
Owens,  53  111.  391;  Havana,  etc.,  R. 
Co.  V.  Walsh,  85  111.  58. 

Indiana.  —  Ward  v.  Leviston,  7 
Blackf.  (Ind.)466. 

Maryland.  —  Higdon  v.  Thomas,  i 
Har.  &  G.  (Md.)  139. 

Massachusetts.  —  Halliday  v.  Dog- 
gett,  6  Pick.  (Mass.)  359;  Gage  v.  Rol- 
lins, 10  Met.  (Mass.)  348. 

Michigan.  —  Philpot  v.  Bechtel,  104 
Mich.  79. 

New  York.  —  Tracy  v.  Watson,  2  N. 
Y.  Wkly.  Dig.  524;  Beakes  v.  Da 
Cunha,  126  N.  Y.  203;  Warner  v.  Gris- 
wold,  8  Wend.  (N.  Y.)  665. 

South  Carolina.  —  Munroe  v.  Wil- 
liams, 35  S.  Car.  572. 

Texas. — Cleveland  v.  Heidenheimer, 
(Tex.  1898)  46  S.  W.  Rep.  30, 

Vermont.  —  Curtis  v.  Belknap,  21  Vt. 
433;  Sawyer  v.  Worthington,  28  Vt. 
733;  Boardman  v.  Keeler,  2  Vt.  65. 

Wisconsin.  —  Jackson  v.  Bohrman, 
59  Wis.  422. 

England. . —  Sims  v.  Bond,  5  B.  &  Ad. 
393,  27  E.  C.  L.  99;  Alexander  v. 
Barker,  2  Cromp.  &  J.  133;  Lucas 
V.  De  la  Cour,  i  M.  &  S.  250,  Sims  v. 
Brittain,  4  B.  &  Ad.  375,  24  E.  C.  L. 
78;  Cothay  v  Fennell,  10  B  &  C.  671, 
21  E.  C.  L.  146;  Skinner  v.  Stocks,  4 
B.  &  Aid.  437,  6  E.  C.  L.  550:  Town- 
send  V.  Neale,  2  Campb.  190;  Cooke  v. 
Seeley,  2  Exch.  746. 


Defendant's  Knowledge  that  Partner 
Was  Agent.  —  In  a  suit  by  M.  and  E.  as 
copartners,  on  a  contract  not  under 
seal,  purporting  to  be  made  by  defend- 
ants with  M.  alone,  plaintiffs  may  show 
that  M.,  in  making  the  contract  with 
defendants,  acted,  not  for  himself  in- 
dividually, but  as  agent  for  plaintiffs, 
and  that  this  was  known  to  defendants. 
Munroe  v.  Williams.  35  S.  Car.  572. 
But  it  seems  that  it  is  not  necessary  to 
prove  that  the  defendant  understood 
that  plaintiffs  were  partners.  Philpot 
V.  Bechtel,  104  Mich.  79. 

2.  Arkansas.  —  Phillips  z/.  Penny  wit, 

1  Ark.  59. 

Illinois.  —  James  T.  Hair  Co.  v. 
Thome,  27  111.  App.  502. 

Indiana. — Ewing  v.  French,  i  Biackf. 
(Ind.)  353.  Ward  v.  Leviston,  7  Blackf. 
(Ind.)  466, 

Massachusetts  — Halliday  v.  Dog- 
gett,  6  Pick.  (Mass.)  359.  But  see 
Gage  V.  Rollins,  10  Met.  (Mass.)  348. 

Missouri.  —  Taylor  v.  Steamboat 
Robert  Campbell,  20  Mo.  254;  Hilliker 
V.  Francisco,  65  Mo.  598. 

New  York.  —  Piatt  v,  Halen,  23 
Wend.  (N.  Y.)  456. 

South  Carolina.  —  Munroe  v.  Wil- 
liams, 35  S.  Car,  572;  Dupont  v.  Mt. 
Pleasant  Ferry  Co.,  9  Rich.  L.  (S.  Car.) 
258 

Texas. — Cleveland  v.  Heidenheimer, 
(Tex.  1898)  46  S.  W.  Rep.  30.  (Tex. 
Civ,  App.  1898)  44  S.  W.  Rep.  551;  Mis- 
souri Pac.  R.  Co.  z/.  Smith,  84  Tex.  348. 

Vermont.  —  Curtis  v.  Belknap,  21  Vt. 
433;  Boardman  v.  Keeler.  2  Vt.  65. 

United  States.  —  The  Ship  Potomac, 

2  Black  (U.  S.)  581. 

England.  —  Skinner  z/.  Stocks,  4  B.  & 
Aid.  437,  6  E.  C.  L.  550;  Sims  v.  Bond. 
5  B.  &  Ad.  393,  27  E.  C.  L.  99;  Lucas 
V.  De  la  Cour,  i  M.  &  S.  250. 

Another  Partner's  Participation  in  Prof- 
its.—  The  mere  fact  that  a  contractor 
has  partners  who  share  his  profits  and 
aid  him  in  the  execution  of  the  busi- 
ness does  not  make  them  parties  to  the 
contract  so  that  they  must  all  join  in  a 
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ibb')  Recovery  of  Money  Paid.  —  Where  one  partner  has  paid  money 
belonging  to  the  firm  under  circumstances  which  give  a  right  to 
recover  it  back,  as  where  it  is  paid  by  fraud  or  mistake,  the 
action  may  be  brought  either  by  all  the  partners  jointly  or  by 
the  partner  alone  who  paid  the  money.* 

(cc)  Reason  for  and  Qualifications  of  Rule.  —  The    right    of   the   agent - 

partner  to  sue  in  his  own  name,  in  the  class  of  cases  under  discus- 
sion, rests  upon  the  same  grounds  and  is  subject  to  the  same 
qualifications  as  the  right  of  the  principal  to  interpose  and  super- 
sede his  agent,  and,  as  to  the  defenses  available  to  the  defendant, 
as  exist  in  case  of  actions  by  agents.* 

(2)  Actions  Ex  Delicto.  —  Where  a  Tort  Eesults  in  Damage  to  the  Firm, 
that  is  to  say,  where  all  the  partners  suffer  a  joint  damage,  they 
must  all  join  as  plaintiffs  in  an  action  therefor.* 


suit  thereon.     Law  v.   Cross,    i   Black 
(U.  S.)  533. 

An  Action  on  an  Award  Made  to  One 
Hember  of  a  firm  alone  for  work  done 
by  the  firm  may  be  maincalned  in  the 
name  of  such  member  alone  unless  the 
award  is  set  aside.  Gill  v.  Bickel,  10 
Tex.  Civ.  App.  67. 

1.  Lefevre  v.  Boyle,  3  B.  &  Ad.  877, 
23  E.  C.  L.  207. 

The  same  principle  is  applicable  to 
cases  of  agency.  See  article  Principal 
AND  Agent. 

Where  the  Money  Was  Paid  by  One 
Partner  out  of  His  Individual  Estate  and 
more  than  a  year  after  his  partner's 
bankruptcy  the  partner  paying  may 
sue  alone  for  its  recovery,  although  it 
was  paid  pursuant  to  a  contract  made 
with  the  firm.  Thacker  v.  Shepherd, 
2  Chit.  Rep.  652,  18  E.  C.  L  444. 

Money  Paid  as  a  Besult  of  Legal  Pro- 
ceedings,—  Where  one  of  several  part- 
neis  of  a  firm  to  which  an  indemnity 
has  been  given  is  compelled  by  legal 
proceedings  to  pay  out  money  on  ac- 
count of  a  demand  against  the  firm, 
the  action  to  recover  back  the  money 
thus  paid  out  may  be  brought  in  the 
name  of  all  the  members  of  the  firm, 
the  presumption  being  that  the  money 
was  paid  out  of  the  partnership  funds; 
but  even  if  they  were  not  so  paid  the 
partner  paying  had  a  right  to  charge 
the  amount  to  the  firm,  and  hence 
they  are  the  proper  parties.  Hill  v. 
Packard    5  Wend.  (N.  Y.)  375. 

2.  See  article  Principal  and  Agent. 
See  also  Snow  v.  Burnett.  (Ky.  18S6)  i 
S.  W.  Rep.  634. 

Set-off.  —  Where  the  action  is  brought 
in  the  name  of  the  contracting  partner  a 
demand  against  the  firm   may  be  set 


off.  Piatt  V.  Halen,  23  Wend.  (N.  Y.) 
456.  So  where  the  action  is  brought 
by  the  firm,  a  demand  against  the  con- 
tracting partner  may  be  set  off,  if  the 
defendant  was  in  ignorance  of  the  part- 
nership at  the  time  of  contracting. 
Ward  V.  Leviston,  7  Blackf.  (Ind.)  466. 

3.  Alabama.  —  Donnell  v.  Jones,  13 
Ala.  490,  48  Am.  Dec.  59. 

California.  —  Hughes  v.  Boring,  16 
Cal.  81. 

Connecticut.  —  Lea  vet  v.  Sherman,  i 
Root  (Conn.)  159. 

Georgia.  —  Bates  v.  Forsyth,  69  Ga. 

365. 

Maine.  —  Gannett  v.  Cunningham,  34 
Me.  56. 

Massachusetts.  —  Robinson  v.  Mans- 
field, 13  Pick.  (Mass.)  139;  Russell  v. 
Cole,  167  Mass.  6,  Patten  v.  Gurney, 
17  Mass.  182;  Medbury  v.  Watson  6 
Met.  (Mass.)  246,  39  Am.  Dec.  726. 

Michigan.  —  Haynes  v.  Knowles,  36 
Mich.  408;  Bigelow  v.  Reynolds,  68 
Mich.  344. 

Nebraska.  —  Peaks  v.  Graves.  25 
Neb.  235 

New  Hampshire.  —  Newman  v. 
Bean,  21  N.  H.  93. 

New  fersey  — Farrel  v.  Col  well,  30 
N.  J.  L.  123. 

New  York.  —  Saul  v.  Kruger.  9  How. 
Pr,  (N.  Y.  Super.  Ct)  569;  Taylor  v. 
Church,  I  E.  D.  Smith  (N.  Y.)  279. 

North  Carolina.  —  Little  v.  Hamilton, 
Phil.  L.  (N.  Car.)  59;  McPherson  v. 
Pemberton,  i  Jones  L.  (N.  Car.)  378 

Texas.  —  Barker  v.  Abbott.  2  Tex. 
Civ.  App.  147 

Vermont.  —  Farnum  v.  Ewell,  59  Vt. 

327- 

England.  —  Story  v.  Richardson,  6 
Bing.   N     Cas.    123    37   E    C.   L.  310; 
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Where  the  Tort  Kesults  in  an  Individual  Damage  to  one  or  iriore  part- 
ners, each  partner  may  sue  alone  for  his  separate  damages,  and 
in  such  action  damages  suffered  by  the  partners  jointly  as  a  firm 
cannot  be  recovered.* 


Pechell  V.  Watson,  8  M.  &  W.  6gi; 
Harrison  v.  Bevington,  8  C.  &  P.  708, 
34  E.  C.  L.  594;  Addison  v.  Overend,  6 
T.  R.  766. 

Action  for  One  Partner's  Share  of  Dam- 
ages.—  One  partner  cannot  maintain 
alone  an  action  to  recover  his  propor- 
tion of  damages  done  10  the  partner- 
ship business.  Bigelow  v.  Reynolds, 
68  Mich.  344.  Compare  Houghton  v. 
Purycar,  10  Tex.  Civ.  App.  383. 

Injury  to  Land.  —  Partners  in  a  mill 
situated  on  an  unperfected  homestead 
of  one  of  them  have  such  an  interest 
and  possession  as  entitle  them  to  a 
joint  action  for  damages  against  a  rail- 
road company  for  obstructing  the  mill- 
race  in  the  construction  of  its  roadbed. 
Hot  Springs  R.  Co.  v.  Tyler,  36  Ark. 
205. 

Action  on  Attachment  Bond.  —  An  ac- 
tion on  an  undertaking  for  an  attach- 
ment given  to  A  and  B  may  be  prose- 
cuted in  their  names,  as  partners, 
where  it  appears  that  the  only  injury 
complained  of  was  the  wrongful  seiz- 
ure of  property  owned  by  them  as  part- 
ners. Alexander  v.  Jacoby,  23  Ohio 
St.  358. 

A  Libel  or  Slander  upon  a  firm  or  one 
partner  thereof  will  support  a  joint  ac- 
tion by  all  the  partners  to  recover  the 
joint  damages,  but  in  suchaclion  dam- 
ages suffered  by  one  or  more  partners 
individually  cannot  be  recovered. 

Alabama.  —  Donnell  v.  Jones,  13  Ala. 
490. 

Missouri.  —  Duffy  v.  Gray,  52  Mo. 
528. 

New  York.  —  Tutus  v.  Follet,  2  Hill 
(N.  Y.)  318;  Taylor  v.  Church,  i  E,  D. 
Smith  (N.  Y.)  279.  8  N.  Y.  452. 

United  States.  —  Beardsley  v.  Tap- 
pan,  I  Blatchf.  (U.  S.)  588. 

England.  —  Forster  v.  Lawson,  3 
Bing.  452.  13  E.  C.  L.  48;  Haythorn 
V.  Lawson,  3  C.  &  P.  196,  14  E.  C.  L. 
268;  Le  Fanu  v.  Malcomson,  i  H.  L. 
Cas.  637;  Booth  V.  Briscoe,  2  Q.  B. 
Div,  496;  Williams  v.  Beaumont,  10 
Bing.  260,  25  E.  C.  L.  124;  Maillaud 
V.  Goldney,  2  East  426;  Ward  v.  Smith, 
6  Bing.  749.  19  E.  C.  L.  222,  4  C.  &  P. 
302,  19  E.  C.  L.  396;  Cooke  v.  Batch- 
elor,  3  B.  &  P.  150;  Metropolitan  Saloon 
Omnibus  Co.  v.  Hawkins,  4  H.  &  N. 
87,  28  L.  J.  Exch.  201. 


Where  a  Partner  Sefusea  to  Join  as 
Plaintiff  his  copartner  can,  in  some 
cases,  use  his  name  even  against  his 
consent.  Barker  v.  Abbott,  2  Tex. 
Civ.  App.  147.  Or  under  the  Code,  he 
may  be  made  a  defendant.  Nightin- 
gale V.  Scannell.  6  Cal.  506.  See  also 
article  Parties  to  Actions,  ante,  p. 
456. 

Illegal  Partnership.  —  Where  persons 
enter  into  a  copartnership  with  the 
fraudulent  purpose  of  hindering  or  de- 
laying the  creditors  of  one  of  the  par- 
ties, in  the  collection  of  their  debts, 
such  persons  cannot  maintain  an  action 
of  trespass  quare  clausum  /regit  jointly 
against  a  person  who  forcibly  enters 
the  storehouse  and  seizes  the  goods. 
McPherson  v.  Pemberton,  i  Jones  L. 
(N.  Car.)  37S. 

Actions  Maintainable  by  One  Partner.  — 
In  Missouri  Pac.  R.  Co.  v.  Smith,  84 
Tex.  348,  it  was  held  that  one  partner 
might  maintain  an  action  against  a 
carrier  for  damages  to  partnership 
property,  where  the  contract  of  car- 
riage was  made  with  the  plaintiff  alone. 
See  also  generally  article  Carriers, 
vol.  3,  p.  812. 

In  Houghton  v.  Purycar,  10  Tex. 
Civ.  App.  383,  one  partner  was  per- 
mitted to  maintain  alone  an  action  to 
recover  the  damages  which  he  had  in- 
dividually suffered  from  a  conversion 
of  the  partnership  property  by  the  de- 
fendant, and  it  was  held  that  the  part- 
nership accounts  might  be  gone  into  so 
as  to  show  plaintiff's  interest  or  want 
of  interest,  and  that  plaintiff  was  only 
entitled  to  recover  whatever  his  in- 
terest might  be.  This  decision  was 
placed  upon  the  ground  that  the  court 
had  power  to  administer  both  law  and 
equity.  It  does  not  appear  in  the  re- 
port whether  nonjoinder  of  the  copart- 
ners was  pleaded  in  abatement  or  not. 
The  whole  opinion  is  unsatisfactory. 

Extent  of  Recovery  by  One  Partner.  — 
In  Newman  v.  Bean,  21  N.  H.  93,  it 
was  said  that  if  a  recovery  be  had  in  a 
suit  by  one  partner  against  a  stranger 
for  property  wrongfully  taken,  it 
should  be  for  the  whole  value,  and 
that  the  plaintiff  will  hold  the  recovery 
as  he  held  the  property. 

1.    Robinson  v.   Mansfield,   13  Pick 
(Mass.)    139;    Rogers    v.   Raynor,    102 


15  Encyc.  PI.  &  Pr.  —  55 
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Joint  and  Several  Eights  of  Actioa.  —  Where  the  same  act  results  both 
in  a  joint  damage  to  all  the  partners  and  a  several  or  individual 
damage  to  one  or  more  partners,  two  or  more  causes  of  action 
exist,*  one  in  favor  of  all  the  partners  jointly  to  recover  the  joint 


Mich.  473;  Coggshall  v.  Munger,  54 
Mo.  App.  420;  Calkins  v.  Smith,  48  N. 
Y.  614;  Story  v.  Richardson,  6  Bing. 
N.  Cas.  123,  37  E.  C.  L.  310;  Barratt 
V.  Collins,  10  Moo.  446,  17  E.  C.  L.  148. 

Negligence  of  Accountant  Employed  by 
Partners.  —  Where  A,  B,  and  C,  part- 
ners, employed  D  and  E  as  account- 
ants to  settle  their  accounts  and  deter- 
mine balances,  and  A  relying  thereon 
paid  B  and  C  a  large  sum  which  was 
not  due  them,  but  was  paid  because  D 
and  E  negligently  stated  the  accounts 
incorrectly,  A  can  sue  D  and  E  alone 
for  the  tort.  Story  v.  Richardson,  6 
Bing.  N.  Cas.  123,  37  E.  C.  L.  310. 

Trover  for  Goods  Mortgaged  to  One  Part- 
ner to  secure  an  indebtedness  to  the 
firm  of  which  he  is  a  member  is  rightly 
brought  in  the  name  of  the  mortgagee 
alone,  as  he  has  the  legal  title.  Trott 
V.  Irish,  I  Allen  (Mass.)  481.  Gener- 
ally as  to  the  necessity  of  plaintiff  hav- 
ing the  legal  title,  see  article  Parties. 

Trover  for  Exempt  Property  levied  upon 
as  firm  property  maybe  maintained  by 
one  partner  without  joining  his  copart- 
ners, as  the  right  to  exemption  is  an 
individual  right.  McCoy  v.  Brennan, 
61  Mich.  362;  Rogers  v.  Raynor,  102 
Mich.  473;  Russell  v.  Lennon,  39  Wis. 
570. 

In  Skinner  v.  Shannon,  44  Mich.  86, 
several  partners  recovered  their  exemp- 
tions in  a  joint  action  of  trover,  but  the 
question  of  misjoinder  appears  not  to 
have  been  raised,  and  upon  this  ground 
the  case  is  distinguished  in  Rogers  v. 
Raynor,  102  Mich.  473. 

Malicious  Prosecution  and  False  Impris- 
onment.—  Where  two  or  more  sue  for 
an  injury  caused  by  a  vexatious  suit 
brought  against  them  jointly,  or  for 
false  imprisonment  of  both,  their  in- 
jury being  considered  in  law  several, 
the  judgment  will  be  arrested.  Ains- 
worth  V.  Allen,  Kirby  (Conn.)  145; 
Barratt  v.  Collins,  10  Moo.  446,  17  E. 
C.  L.  148.  See  also  Leavet  v.  Sher- 
man, I  Root  (Conn.)  159,  wherein  it 
was  held  that  three  partners  cannot 
sue  for  an  illegal  arrest  and  imprison- 
ment of  two  of  them,  unless  it  appears 
that  their  joint  interest  was  injured. 

Where  a  Libel  or  a  Slander  upon  the 
firm,  or  a  partner,  results  only  in  indi- 


vidual damage  to  the  partners,  each 
partner  may  maintain  a  separate  action 
to  recover  the  damages  peculiar  to 
himself.  Odiorne  v.  Bacon,  6  Cush. 
(Mass)  185;  Duffy  v.  Gray,  52  Mo. 
528;  Fidler  v.  Delavan,  20  Wend.  (N. 
Y.)  57;  Davis  V.  Ruff,  Cheves  L.  (S. 
Car.)  17;  Noonan  v.  Orton,  32  Wis. 
106;  Harrison  v.  Bevington,  8  C.  &  P. 
708,  34  E.  C.  L.  594;  Booth  V.  Briscoe, 
2  Q.  B.  Div.  496;  Robinson  v.  March- 
ant,  7  Q.  B.  918,  53  E.  C.  L.  918:  Solo- 
mons V.  Medex,  i  Stark.  191,  2  E.  C. 
L.  79. 

Bight  of  Action  in  Each  Partner. — 
"  Where  the  language  spoken  or  writ- 
ten concerning  partners  in  their  part- 
nership business  is  actionable  per  ss, 
either  partner  may  sue  separately  to 
recover  damages  for  the  injury  sus- 
tained by  him.  The  authorities  in 
some  instances  go  even  much  farther 
than  this  in  upholding  the  right  of 
separate  action,  but  so  far,  at  least,  we 
think  there  can  be  no  doubt."  Noonan 
V.  Orton,  32  Wis.  no,  citing  Townshend 
on  Slander  and  Libel,  §  185;  Rosen- 
wald  V.  Hammerstein,  12  Daly  (N.  Y.) 
377,  citing  Fleischmann  v.  Bennett,  87 
N.  Y.  231. 

Necessity  to  Show  Special  Damage. — 
A  plaintiff  in  slander,  who  participates 
in  the  risks  of  a  mercantile  concern, 
but  does  not  share  in  the  profits,  can- 
not recover  for  injury  to  his  character 
as  a  merchant,  without  showing  spe- 
cial damage.  Davis  v.  Ruff,  Cheves 
L.  (S.  Car.)  17. 

In  England,  Order  XVI.,  Rule  i,  pro- 
vides that  "  all  persons  may  be  joined 
as  plaintiffs  in  whom  the  right  to  any 
relief  claimed  is  alleged  to  exist, 
whether  jointly,  severally,  or  in  the 
alternative."  Under  this  rule  it  was 
held  that  eight  persons  might  join  in 
an  action  for  libel,  though  each  had 
suffered  a  separate  damage  and  there 
was  no  joint  damage.  Booth  v.  Bris- 
coe, 2  Q.  B.  Div.  496. 

1.  See  article  Parties  to  Actions, 
ante,  p.  456. 

Joint  Judgment  as  a  Bar  to  a  Several 
Action.  —  A  joint  judgment  recovered 
by  partners  for  slander  is  no  bar  to  a 
several  action  by  one  of  the  partners 
to  recover  damages  suffered    by   him 
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damage,  and  one  in  favor  of  each  partner  suffering  a  separate 
damage  to  recover  his  individual  damages.*  These  rules  are 
simply  applications  of  familiar  common-law  rules  as  to  the  joinder 
of  parties  in  actions  ex  delicto.^ 

(3)  Replevin.  —  See  generally  article  REPLEVIN. 

(4)  Ejectment.  —  See  article  Ejectment,  vol.  7,  p.  279. 

(5)  Disqualification  of  One  Partner  to  Sue.  —  Where  one  part- 
ner is  disqualified  to  sue  upon  a  firm  claim,  no  action  at  law  can 
be  maintained  thereon,*  for  the  reason  that  such  partner  is  a 
necessary  party  plaintiff,*  and  one  who  cannot  sue  by  himself  can- 
not do  so  merely  by  joining  others  with  him.* 

This  Principle  Is  Applicable  where  one  partner  is  a  necessary  party 
defendant,  as  where  he  is  a  member  both  of  a  plaintiff  and  a 
defendant  firm,®  or  where  he  is  an  alien  enemy,  or  where  he  has 
committed  a  fraud  upon  the  defendant,  or  has  released  a  firm 
claim.  It  has  also  been  applied  where  one  partner  in  fraud  of 
his  copartners  has  wrongfully  disposed  of  partnership  property  in 
payment  of  his  private  debts  so  as  to  defeat  a  recovery  of  such 
property  by  the  firm,  because  such  partner  is  a  necessary  co- 
plaintiff,  and  to  recover  he  would  have  to  set  up  his  own  wrong. 
But  upon  this  point  the  cases  are  in  conflict,  and  many  nice  dis- 
tinctions are  drawn  depending  upon  whether  the  partner  acted 


individually   from    the   same   slander. 
Duffy  V.  Gray,  52  Mo.  528 

1.  Lea  vet  v.  Sherman,  1  Root  (Conn.) 
159;  Duffy  V.  Gray,  52  Mo.  528;  Harri- 
son V.  Bevington,  8  C.  &  P.  708,  34  E. 
C.  L.  594;  Cooke  V.  Batchelor,  3  B.  & 
P.  150;  Forster  v.  Lawson,  3  Bing.  452, 
13  E.  C.  L.  48;  Haythorn  v.  Lawson,  3 
C.  &  P.  196,  14  E,  C.  L.  268.  See  also 
the  cases  cited  in  the  preceding  notes 
of  this  section. 

2.  See  generally  article  Parties  to 
Actions,  ante,  p.  456.  But  see  Hough- 
ton V.  Puryear,  10 Tex.  Civ.  App   383. 

3.  Wallace  v.  Kelsall,  7  M.  &  W.  264; 
Jones  V.  Yates,  9  B.  &  C.  532,  17  E.  C. 
L.  436;  Richmond  v.  Heapy,  i  Stark 
202.  2  E.  C.  L.  83;  Johnson  v.  Peck, 
3  Stark  66,  14  E.  C.  L.  165;  Sparrow 
V.  Chisman,  9  B.  &  C.  241,  17  E.  C.  L. 
366;  Cochran  v.  Cunningham.  16  Ala, 
448,  50  Am.  Dec.  186;  Church  v. 
Chicago  First  Nat.  Bank.  87  111,  68; 
Brewster  v.  Mott,  5  111.  378;  Casey 
V.  Carver,  42  111.  225;  Dyer  v.  Suther- 
land, 75  111,  583;  Blodgett  V.  Sleeper, 
67  Me,  499;  Myrick  v.  Dame,  9  Cush, 
(Mass.)  248;  Homer  v.  Wood,  11 
Cush.  (Mass.)  62;  Farley  v.  Lovell, 
103  Mass.  387;  Greeley  v.  Wyeth,  10 
N.  H.  15;  Fellows  v.  Wyman,  33  N,  H, 
351;  Weaver  v.  Rogers,  44  N.  H.  112; 
Morse  v.  Bellows,  7  N.  H.  549,  28  Am. 


Dec.  372;  Craig  v.  Hulschizer,  34  N.J. 
L.  363;  Wells  V.  Mitchell,  i  Ired.  L. 
(N,  Car.)  484;  Cornells  f.  Stanhope,  14 
R.  I.  97;  Estabrook  v.  Messersmith,  18 
Wis.  545;  M'Lane  v.  Sharpe,  2  Harr. 
(Del.)  481;  Salmon  v.  Davis,  4  Binn. 
(Pa.)  375,  5  Am.  Dec.  410. 

Compare  Rogers  v.  Batchelor,  12  Pet. 
(U.  S.)  221;  Burwell  v.  Springfield,  15 
Ala.  273;  Brewster  v.  Mott,  5  111.  378; 
Daniel  v.  Daniel,  g  B.  Mon,  (Ky.)  195; 
Johnson  v.  Crichton,  56  Md.  108; 
Minor  v.  Gaw,  11  Smed.  &  M.  (Miss.) 
322;  Buck  V.  Mosley,  24  Miss.  170; 
Stegall  V.  Coney,  49  Miss.  761;  Ackley 
V.  Staehlin,  56  Mo.  558;  Forney  v. 
Adams,  74  Mo.  138;  Billings  v.  Meigs, 
53  Barb,  (N,  Y.)  272;  Thomas  v.  Penn- 
rich,  28  Ohio  St.  55;  Purdy  v.  Powers, 
6  Pa.  St,  492;  Binns  v.  Waddill,  32 
Gratt,  (Va,)  588;  Liberty  Sav.  Bank  v. 
Campbell,  75  Va,  534;  Viles  v.  Bangs, 
36  Wis.  131;  Colzhausen  v.  Judd,  43 
Wis.  213,  28  Am.  Rep.  539.  And  see 
Grubb  V.  Cottrell,  62  Pa,  St.  23;  Leon- 
ard V.  Winslow,  2  Grant's  Cas.  (Pa.)  139. 

4.  See  supra,  II.  i,  a,  (i)  (a)  aa.  All 
Partners  Must  Join;  aX^o{^  Actions  Ex 
Delicto. 

5.  Per  Parke,  B..  in  Wallace  v.  Kel- 
sall, 7  M.  &  W.  264. 

6.  See  infra.  Firms  with  a  Common 
Member. 
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within  the  scope  of  the  partnership  business  or  whether  the  prop- 
erty wrongfully  disposed  of  was  chattels,  money,  or  credit  of 
the  firm,  or  whether  title  to  such  property  has  or  has  not  passed. 
These  questions  are  more  properly  questions  of  substantive  law 
than  of  pleading  and  practice.* 

b.  Defendants  — (i)  Actions  Ex  Contractu  —  {9)  fteneralBule  — 

aa.  All  Partners  Must  Be  Joined All  persons  who  are  partners  in 

a  firm  at  the  time  *  when  a  contract  is  made  by  or  in  behalf  of 
the  firm  should  be  joined  as  defendants  in  an  action  brought  for 
its  breach,'  for  in  the  absence  of  statutory  provisions  to  the  con- 


1.  For  a  detailed  treatment  of  this 
subject  and  a  collection  of  all  cases, 
see  article  Partnership  in  the  Am. 
and  Eng.  Encyc.  of  Law. 

2.  See  infra ^  II.  i.e.  Changes  in  Firm 
before  Action  Brought. 

Subsequent  Adoption  of  Contract  by 
Firm.  —  In  an  action  against  copartners 
upon  a  written  contract  executed  by 
one  of  them,  in  his  own  name,  a  few 
days  before  their  articles  of  copartner- 
ship were  signed,  it  is  proper  to  in- 
struct the  jury  to  the  effect  thafif  the 
defendants  had  a  discussion  as  to  form- 
ing a  copartnership  before  such  con- 
tract was  executed,  and  if  the  partner 
who  did  not  sign  the  contract  con- 
sented to  it  as  a  firm  contract,  and  if 
the  firm  afterwards  used  the  money 
received  on  account  of  such  contract, 
then  both  defendants  are  liable  on  the 
contract.  Buzard  v.  McAnulty,  77  Tex. 
438.  See  Calloway  v.  Woodward,  28 
Mo.  App.  320. 

8.  Arkansas.  —  Hicks  v.  Branton,  21 
Ark.  186. 

California.  —  Tomlinson  v.  Spencer, 
5  Cal.  291;  Harrison  v.  McCormick,  6g 
Cal.  616;  Northern  Ins.  Co.  v.  Potter, 
63  Cal.  157;  Freeman  v.  Campbell,  55 
Cal.  197. 

Colorado.  —  Exchange  Bank  v.  Fordi 
7  Colo.  314. 

Delaware.  —  Currey  v.  Warrington, 
5  Harr.  (Del.)  147;  Roberts  v.  Rowan, 
2  Harr.  (Del.)  314. 

Florida.  —  Richardson  v.  Smith,  21 
Fla.  336. 

Illinois.  —  Page  v.  Brant,  18  111.  37; 
Pettis  V.  Atkins,  60  111.  454;  Sandusky 
V.  Sid  well,  173  111.  493;  Coates  v.  Pres- 
ton, 105  III.  470. 

Kentucky.  —  Nichols  v.  Burton,  5 
Bush  (Ky.)  322. 

Maryland.  —  Kent  v.  Holliday,  17 
Md.  387;  Loney  v.  Bailey,  43  Md.  10; 
Smith  V.  Cooke,  31  Md.  174. 

Michigan.  —  Smith  v.  Canfield,  8 
Mich.  493. 


Minnesota.  —  Sandwich  Mfg.  Co.  v. 
Herriott,  37  Minn.  214. 

^Mississippi.  —  Fairchild  v.  Grand 
Gulf  Bank,  5  How.  (Miss.)  597;  Black- 
well  V.  Reid,  41  Miss.  102. 

Missouri.  —  Re  vis  i.  Lamme,  2  Mo. 
207. 

Nebraska.  —  Bowen  v.  Crow,  16  Neb. 
556;  Fox  V.  Abbott,  12  Neb.  328;  Leach 
v.  Milburn  Wagon  Co.,  14  Neb.  106. 

Nevada.  —  Tinkum  v.  O'Neale,  5 
Nev.  93. 

New  York.  —  Root  v.  Herman,  2  N. 
Y.  City  Ct.  409;  Speyers  v.  Fisk, 
6Thomp.  &  C.  (N.  Y.)  197,  3  Hun  (N. 
Y.)  706;  Green  v.  Lippincott,  53  How. 
Pr.  (N.  Y.  Supreme  Ct.)  33;  Bridge  v. 
Payson,  5  Sandf.  (N.  Y.)  210;  New 
York  Dry  Dock  Co.  v.  Treadwell,  19 
Wend.  (N.  Y.)  525;  Le  Page  v.  McCrea. 
I  Wend.  (N.  Y.)  164,  19  Am.  Dec.  469; 
Lawrence  v.  Taylor,  5  Hill  (N.  Y.)  107; 
Harris  v.  Schultz,40  Barb.  (N.  Y.)  315; 
Van  Tine  v.  Crane,  i  Wend.  (N.  Y.) 
524;  Robertson  v.  Smith.  18  Johns.  (N. 
Y.)  459- 

Ohio.  —  Weil  V.  Guerin,  42  Ohio  St. 
299. 

Oregon.  —  Kamm  v.  Harker,  3  Ore- 
gon 208. 

Pennsylvania.  —  Cooper  v.  Sherman, 
3  Kulp  (Pa.)  40;  Witmer  v.  Schlatter,  2 
Rawle  (Pa.)  358;  Laird  v.  Umberger, 
I  Phila.  (Pa.)  518,  12  Leg.  Int.  (Pa.) 
10. 

Rhode  Island.  —  Nathanson  v.  Spitz, 
19  R.  I.  70;  Pearce  v.  Cooke,  13  R.  I. 
184. 

Texas.  —  Davis  v.  Willis,  47  Tex. 
155;  Frank  v.  Tatum,  87  Tex,  204; 
Whiting  V.  Turley,  Dall.  (Tex.)  453. 

Virginia.  —  Pate  v.  Bacon,  6  Munf. 
(Va.)  219. 

iVisconsin.  —  Slutts  v.  Chafee,  48 
Wis.  617. 

United  States.  —  Norwood  v.  Sutton, 
1  Cranch  (C.  C.)  327;  Lippincott  v. 
Shaw  Carriage  Co.,  25  Fed.  Rep.  577; 
Adams  v.  May,  27  Fed.  Rep.  907;   Bell 
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trary  partnership  contracts  are  joint  and  not  several.' 

The  Code  Has  Not  Changed  the  Common  Law  in  this  respect,  for  it  is  a 
provision  common  to  all  the  codes  that  those  who  are  united  in 
interest  must  be  joined  as  plaintiffs  or  defendants.* 

Express  Joint  and  Several  Contracts.  —  Where  partners  by  express 
terms  bind  themselves  jointly  and  severally,  one  may  be  sued 
without  joining  his  copartners,* 

Joinder  of  Stranger.  —  One  neither  an  actual  nor  an  ostensible  part- 
ner should  not  be  joined  as  a  defendant.* 

bb.  ExcKPTioNs  TO  Rule  — (aa)  Dormant  Partners.  —  A  dormant  part- 
ner may  always  be  joined  as  a  party  defendant  in  an  action  upon 
a  firm  obligation,*  because  he  stands  in  the  position  of  an  undis- 


V.   Donohue,   8  Sawy.   (U.   S.)  435,   17 
Fed.  Rep.  710. 

England.  —  Rice  v.  Shute,  5  Burr. 
2613. 

Reasons  for  Nonjoinder  Mast  Be  Al- 
leged.,—  "It  is  generally  true,  that 
where  the  suit  is  against  a  partnership 
all  the  members  thereof  must  be  in  the 
action,  unless  there  is  some  sufficient 
reason  recognized  by  the  law  for  omit- 
ting one  or  more  of  them,  and  that  the 
reason  for  so  doing  should  be  alleged 
in  the  pleadings  or  should  otherwise 
appear  on  the  face  of  the  proceeding." 
Howes  -/.  Patterson,  76  Ga.  691. 

Effect  of  Nonjoinder  of  Psurtner.  —  See 
infra,  II.  i.  e.  Raising,  Waiving,  and 
Curing  Objections. 

1.  See  cases  cited  in  preceding  note. 
See  also  generally  article  Parties  to 
Actions,  ante,  p,  456.  As  to  statutes 
making  partnership  contracts  joint  and 
several,  see  infra,  II.  i.  b.  (i)(rt)  bb.  {dd) 
Statutes  Making  Contracts  Joint  and 
Several. 

Joint  or  Several  Nature  of  Partnership 
Contracts.  —  While  all  contracts  with 
partners  are  joint  and  several  so  as  to 
make  each  liable  for  the  whole  debt, 
their  responsibilities  are  not  joint  and 
several  so  as  to  subject  each  to  a  sepa- 
rate action.  Rice  v.  Shute,  5  Burr. 
2613;  Spevers  v.  Fisk,  6  Thomp.  &  C. 
(N.  Y.)  197.  3  Hun  (N.  Y.)  706;  Robert- 
son v.  Smith,  18  Johns.  (N.  Y.)  459,  9 
Am  Dec.  228,  explaining  remarks  of 
Mansfield,  J.,  in  Rice  z/.  Shute,  5  Burr. 
2613. 

"  [Each  party  to  a  joint  contract  is 
severally  liable  in  one  sense,  i.  ^. ,]  if 
sued  severally  and  he  does  not  plead  in 
abatement,  he  is  liable  to  pay  the  entire 
debt;  but  he  is  not  severally  liable  in 
the  same  sense  as  he  is  on  a  joint  and 
several  bond,  which  instrument,  though 
on  one  piece  of   parchment  or  paper. 


in  effect  comprises  the  joint  bond  of 
all  and  the  several  bonds  of  each  of 
the  obligors."  Parke,  B.,  in  King  v. 
Hoare,  13  M.  &  W.  494. 

2.  See  article  Parties,  ante,  p.  456. 
See  also  Harrison  v.  McCormick,  6g 
Cal.  620;  Northern  Ins.  Co.  v.  T*otter, 
63  Cal.  157;  Freeman  v.  Campbell,  55 
Cal.  197;  Nichols  v.  Burton,  5  Bush 
(Ky.)  322;  Sandwich  Mfg.  Co.  v.  Her- 
riott,  37  Minn.  214;  Harris  v.  Schultz, 
40  Barb.  (N.  Y.)  315. 

3.  Sherman  v.  Christy,  17  Iowa  322; 
Snow  V.  Howard,  35  Barb.  (N.  Y.)  55. 

On  a  Joint  and  Several  Promissory  Note, 
made  by  one  of  the  members  of  a  firm 
in  the  partnership  name,  and  by  an- 
other person  in  his  individual  charac- 
ter, a  suit  may  be  maintained  against 
the  members  of  the  firm  without  join- 
ing the  other  maker,  they,  for  this 
purpose,  being  considered  as  but  one 
person,  and  the  nonjoinder  of  the  other 
maker  cannot  be  pleaded  in  abatement. 
Van  Tine  v.  Crane,  i  Wend.  (N.  Y.)  524. 

4.  Hunt  V.  Semonin,  79  Ky.  270; 
Laird  v.  Umberger,  i  Phila.  (Pa.)  518, 
12  Leg.  Int.  (Pa.)  10. 

Husband  of  Partner.  —  In  an  action 
upon  the  obligation  of  a  firm,  con- 
tracted while  one  of  the  members  was 
a.  feme  sole,  but  who  had  since  married, 
her  husband  was  properly  joined  as  a 
party  defendant.  Keller  v.  Hicks,  22 
Cal.  457. 

5.  Desha  v.  Holland,  12  Ala.  513; 
Monroe  v.  Ezzell,  11  Ala.  603:  Rich- 
ardson V.  Farmer,  36  Mo.  35;  Wood  v 
Cullen,  13  Minn.  394;  Brown  v.  Bird- 
sail,  29  Barb.  (N.  Y.)  549;  New  York 
Dry  Dock  Co.  v.  Treadwell,  19  Wend. 
(N.  Y.)  525;  Clarkson  v.  Carter,  3  Cow 
(N.  Y.)  84;  Galway  v.  Nordlinger,  (Su- 
preme Ct.)  21  N.  Y.  St.  Rep.  J97:  Wil- 
son V.  Wallace,  8  S.  &  R.  (Pa.)  53; 
Nichols   V.    Cheairs,   4   Sneed   (Tenn.) 
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closed  principal,*  and  it  is  immaterial  that  the  plaintiff  did  not 
know  of  his  existence  as  a  partner  at  the  time  he  entered  into  the 
contract,*  and  of  course  it  is  not  necessary  to  consider  whether 
or  not  credit  was  given  to  him.^  But  a  dormant  partner  never 
need  be  joined  as  a  defendant  where  the  other  partner  or  part- 
ners have  led  the  plaintiff  to  believe  that  he  or  they  alone  con- 
stitute the  firm.'*     In  other  words,  dormant  partners  are  always 


229;  Alexandria  Bank  v.  Mandeville,  i 
Cranch  (C.  C.)  575,  2  Fed.  Cas.  No.  851; 
De  Mautort  v.  Saunders,  i  B.  &  Ad. 
398,  20  E.  C.  L.  410. 

1.  See  generally  article  Principal 
AND  Agent. 

2.  Galway  v.  Nordlinger,  (Supreme 
Ct.)  4  N.  Y.  Supp.  649;  Brown  v.  Bird- 
sail,  29  Barb.  (N.  Y.)  549. 

3.  Blin  V.  Pierce,  20  Vt.  25;  Hagar 
V.  Stone,  20  Vt.  106;  Cleveland  v. 
Woodward,  15  Vt.  302;  Richardson  v. 
Farmer,  36  Mo.  35,  wherein  it  was  held 
that  while  in  cases  of  a  dormant  part- 
nership the  credit  is  given  to  the  osten- 
sible partner  alone  because  no  other  is 
known  to  the  creditor,  yet  the  creditor 
may  also  sue  the  secret  partner  when 
discovered,  and  the  credil  will  not  be 
presumed  to  have  been  given  on  the 
sole  responsibility  of  the  ostensible 
partner. 

4.  Alabama.  —  Desha  v.  Holland,  12 
Ala.  513;  Monroe  v.  Ezzell,  11  Ala. 
603. 

California.  —  Tomlinson  v.  Spencer, 
5  Cal.  291. 

Illinois.  —  Page  v.  Brant,  18  111.  37; 
Conley  v.  Good,  i  111.  135. 

Indiana.  —  Ward  v.  Leviston,  7 
Blackf.  (Ind.)  466. 

Maryland.  —  Hopkins  v.  Kent,  17 
Md.  72;  Mitchell  v.  Dall,  2  Har.  &  G. 
(Md.)  159. 

Massachusetts.  —  Lord  v.  Baldwin,  6 
Pick.  (Mass.)  348;  Wright  v.  Herrick, 
125  Mass.  154;  Sylvester  v.  Smith,  9 
Mass.  119. 

Michigan.  —  Bishop  v.  Austin,  66 
Mich,  515. 

Nevada.  —  Pinschower  v.  Hanks,  iS 
Nev.  99. 

New  Hampshire.  —  Chase  v.  Deming, 
42  N.  H.  274;  Elliot  V.  Stevens,  38  N. 
H.  311. 

New  York.  —  Arnold  v.  Morris,  7 
Daly  (N.  Y.)  498;  North  v.  Bloss,  30 
N.  Y.  374;  Hurlbut  v.  Post,  i  Bosw.  (N. 
Y.)  28;  Farwell  v.  Davis,  66  Barb. 
(N.  Y.)  73;  Brown  v.  Birdsall,  29  Barb. 
(N.  Y.)  549;  New  York  Dry  Dock  Co. 
V.  Tread  well,    19  Wend.   (N.   Y.)  525; 


Clarkson  v.  Carter,  3  Cow.  (N.  Y.)  84; 
Leslie  v.  Wiley,  47  N.  Y.  648;  Scott  v. 
Conway,  58  N.  Y.  619;  Clark  v. 
Holmes,  3  Johns.  (N.  Y.)  148;  Cooking- 
ham  V.  Lasher,  2  Keyes  (N.  Y.)  454,  i 
Abb.  App.  Dec.  (N.  Y.)  436,  38  Barb. 
(N.  Y.)  656. 

Pennsylvania.  —  Wilson  v.  Wallace, 
8  S.  &  R.  (Pa.)  53;  Carey  v.  Bright,  58 
Pa.  St.  70. 

South  Carolina.  —  Reab  v.  Pool,  30  S. 
Car.  140. 

Texas. — Jackson  v.  Alexander,  8 
Tex.  109;  Davis  v.  Bingham,  (Tex. 
Civ.  App.  1898)  46  S.  W.  Rep.  840; 
Tynburg  v.  Cohen,  67  Tex.  220;  Speake 
V.  Prewitt,  6  Tex.  257;  Garrett  v.  Mul- 
ler,  37  Tex.  589. 

Vermont.  —  Waite  v.  Dodge,  34  Vt. 
iSi;  Boardman  v.  Keeler,  2  Vt.  65; 
Goddard  v.  Brown,  11  Vt.  278;  Cleve- 
land V.  Woodward,  15  Vt.  302,  40  Am. 
Dec.  682;  Hicks  v.  Cram,  17  Vt.  449; 
Blin  V.  Pierce,  20  Vt.  25;  Hagar  r. 
Stone,  20  Vt.  106. 

United  States.  —  Norwood  v.  Sutton, 
I  Cranch  (C.  C.)  327. 

England.  —  De  Mautort  v.  Saunders, 
I  B.  &  Ad.  398,  20  E.  C.  L.  410;  Cox 
V.  Hickman,  8  H.  L.  Cas.  268, 

No  Plea  in  Abatement.  —  The  nonjoin- 
der  of  a  dormant  partner  cannot  be 
pleaded  in  abatement. 

Illinois.  —  Goggin  v.  O'Donnell,  62 
111.  66. 

Maryland.  —  Hopkins  v.  Kent,  17 
Md.  72. 

Nevada.  —  Pinschower  v.  Hanks,  18 
Nev.  99, 

New  York.  —  Brown  v.  Birdsall,  29 
Barb.  (N.  Y.)  550;  North  v.  Bloss.  30 
N.  Y.  374;  Farwell  v.  Davis,  66  Barb. 
(N.  Y.)  77;  New  York  Dry  Dock  Co.  v. 
Tread  well,  19  Wend.(N.  Y.)  525;  Peck 
V.  Cowing,  I  Den.  (N.  Y.)  222;  Van 
Tine  v.  Crane,  i  Wend.  (N.  Y.)  524; 
Clarkson  v.  Carter,  3  Cow.  (N.  Y.) 
84. 

Pennsylvania.  —  Alexander  v.  Mc- 
Ginn, 3  Watts  (Pa.)  220;  Carey  v. 
Bright,  58  Pa.  St.  84;  Deal  v.  Bogue, 
20  Pa.  St.  228. 
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proper  and  never  necessary  parties  defendant.* 


\ 


Texas.  —  Whiting  v.  Turley,  Dall. 
(Tex.)  453. 

Vermont.  —  Hicks  v.  Cram,  17  Vt. 
449;  Cleveland  v.  Woodward,  15  Vt. 
302,  40  Am.  Dec.  682. 

England.  —  De  Mautort  v.  Saunders, 
I  B.  &  Ad.  398,  20  E.  C.  L.  410;  Mul- 
len V.  Hook,  M.  &  M.  88,  22  E.  C.  L. 
259,  overruling  Dubois  v.  Ludert,  5 
Taunt.  609,  I  E.  C.  L.  207,  i  Marsh. 
246;  Bonfield  v.  Smith,  12  M.  &  W. 
405;    Rice   V.   Shute,  i   Smith   L.   Cas. 

1405. 

1.  Who  Are  Dormant  Partners —  Un- 
known Persons.  — The  rule  that  a  dor- 
mant partner  need  not  be  joined  as  a 
defendant  with  the  ostensible  members 
of  the  firm  is  not  confined  to  persons 
whose  connection  with  the  firm  is  ab- 
solutely unknown.  North  v.  Bloss,  30 
N.  Y.  374. 

Persons  giving  credit  to  a  firm,  sup- 
posed to  consist  of  five  persons,  without 
any  knowledge  of  two  other  partners, 
in  the  absence  of  any  allegation  or 
proof  that  the  connection  of  those  two 
with  the  firm  was  notorious,  or  was  in 
any  way  disclosed,  have  the  right,  but 
are  not  bound,  to  sue  all  the  partners. 
Brown  v.  Birdsall,  29  Barb.  (N.  Y.)  549. 

Although  a  partnership  may  be  open 
and  notorious  in  the  immediate  neigh- 
borhood of  the  place  of  business  of  the 
firm,  yet  if  its  existence  be  not  known 
to  the  plaintiff,  and  one  member  of  the 
firm  make  the  contract  with  the  plain- 
tiff in  his  own  name,  and  credit  be, 
upon  reasonable  grounds,  given  by  the 
plaintiff  to  him  alone,  an  action  upon 
the  contract  may  be  sustained  against 
him,  without  joining  his  copartners  as 
defendants.  Hagar  v.  Stone,  20  Vt. 
106;  Cleveland  v.  Woodward,  15  Vt. 
302;  Blin  V.  Pierce,  20  Vt.  25. 

Concealment  of  Names  of  Partners,  — 
A  partner  dealing  in  the  name  of  his 
firm  was  inquired  of  by  the  party  with 
whom  he  dealt,  of  what  persons  the 
firm  consisted,  and  replied,  of  himself 
and  another,  whose  names  he  gave  in 
writing.  In  a  suit  against  the  two 
as  partners,  they  pleaded  that  there 
was  another  partner  not  joined,  and 
the  promises  alleged  were  made  by  the 
three  jointly.  Upon  issue  joined  the 
defendants  were  held  to  be  estopped  to 
prove  the  partnership  to  consist  of 
three.     Chase  z/.  Deming,  42  N.  H.  274. 

Contracts  Made  in  Name  of  One  Part- 
ner. —  Where  the   partnership  articles 


bind  each  partner  to  make  all  contracts 
in  his  own  name  to  secure  the  others 
against  liability  thereon,  and  contem- 
plate partnership  only  for  purpose  of 
division  of  profits,  etc.,  one  partner 
sued  on  a  contract  made  by  him,  can- 
not object  that  the  other  is  not  joined, 
especially  where  plaintiff  had  no  knowl- 
edge of  the  interest  of  the  other.  Far- 
well  V.  Davis,  66  Barb.  (N.  Y.)  73. 

Unknown  Persons  Treated  as  Dormant 
Partners.  —  Where  persons  who  are 
claimed  to  have  been  jointly  interested 
with  defendants  in  a  contract  were  not 
known  to  the  plaintiffs  to  be  joint  con- 
tractors with  the  defendants  only,  they 
may  be  treated  as  dormant  partners, 
and  their  omission  as  defendants  will 
not  defeat  the  action.  It  is  not  suffi- 
cient that  the  plaintiffs  may  have 
known  that  the  persons  named  had 
some  sort  of  interest  in  the  adventure, 
but  they  must  have  known  that  they 
were  members  of  a  firm  with  the  de- 
fendants, or  that  they  were  joint  con- 
tractors ,  with  them.  Woodhouse  v. 
Duncan,  106  N.  Y.  527.  Citing  Brown 
V.  Birdsall,  29  Barb.  (N.  Y.)  549,  Far- 
well  V.  Davis,  66  Barb.  (N.  Y.)  73; 
Arnold  v.  Morris,  7  Daly  (N.  Y.)498; 
North  V.  Bloss,  30  N.  Y.  374;  Leslie  v. 
Wiley,  47  N.  Y.  648;  Marvin  z;.  Wilber, 
52  N.  Y.  270:  Cookingham  w.  Lasher,  i 
Abb.  App.  Dec.  (N.  Y.)  438. 

As  to  who  are  dormant  partners,  see 
generally  the  title  Partnership  in  Am. 
and  Eng.  Encyc.  of  Law. 

The  Plaintiff's  Knowledge  at  the  Time  of 
Contracting  Fixes  His  Bights,  and  his 
discovery  of  the  fact  of  partnership 
afterwards,  but  before  suing,  does  not 
make  the  nonjoinder  a  defect,  even 
though  the  partnership  was  open  and 
notorious  if  not  known  to  him.  North 
V.  Bloss,  30  N.  Y.  374;  Hagar  v.  Stone, 
20  Vt.  106.  In  Alexander  v.  McGinn, 
3  Watts  (Pa.)  220,  however,  it  was  held 
that  if  the  other  partners  are  not  dor- 
mant partners,  the  plaintiff's  ignorance 
of  a  partnership  is  no  excuse  for  their 
nonjoinder. 

Knowledge  Acquired  before  Bringing 
Action.  —  In  an  action  against  partners, 
a  dormant  partner  unknown  to  the 
plaintiff  at  the  time  of  the  making  of 
the  contract  need  not  be  joined  as  de- 
fendant, although  he  was  known  to  the 
plaintiff  before  commencement  of  the 
action.  New  York  Dry  Dock  Co.  v. 
Tread  well.  19  Wend.  (N.  Y.)  525 ;  Clark 
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A  Judgment  Against  tlie  Ostensible  Partner  Alone  will  bind  the  interests 
of  dormant  partners  in  the  firm  property.* 

{bh)  Nominal  Far tntrs.  —  A  nominal  partner  who  has  been  held  out 
as  a  partner  under  circumstances  rendering  him  liable  to  the 
plaintiff,  as  though  he  were  an  actual  partner,*  may  be  joined  as 
a  defendant,^  and  perhaps  in  some  cases  by  becoming  a  party  to 


son  V.  Carter,  3  Cow.  (N.  Y.)  84;  Clark 
V.  Miller,  4  Wend.  (N.  Y.) 628;  Mitchell 
V.  Dall,  2  Har.  &  G.  (Md.)  171,  Hurl- 
but  7j.  Post.  I  Bosw.  (N.  Y.)  28. 

1,  Massachusetts.  —  Wright  v.  Her- 
rick,  125  Mass.  T54;  Lord  v.  Baldwin, 
6  Pick.  (Mass.)  348. 

New  Hampshire.  —  Elliot  v.  Stevens, 
38  N.  H.  311. 

Nevada.  —  Pinschower  z/.  Hanks,  18 
Nev.  gg. 

New  York.  —  Van  Valen  v.  Russell, 
13  Barb.  (N.  Y.)  5go. 

Pennsylvania.  —  Carey  v.  Bright,  58 
Pa.  St.  70;  Taylor  v.  Henderson,  17  S. 
&  R.  (Pa.)  453;  Harper  v.  Fox,  7  W.  & 
S.  (Pa.)  142 

Texas.  —  Tynburg  v.  Cohen,  67  Tex. 
220. 

Wisconsin.  —  How  v.  Kane,  2  Chand. 
(Wis.)  222,  2  Pin.  (Wis.)  531. 

England.  —  Grier  v.  Hood,  25  Pa.  St. 
430. 

And  see  generally,  as  to  the  effect  of 
a  judgment  against  a  part  only  of  the 
partners  to  bind  the  interest  of  all  in 
the  firm  property,  infra,  \\.  11,  Judg- 
ment. 

Attachment.  —  If  one  creditor  attaches 
partnership  property,  making  the  os- 
tensible partner  alone  a  defendant,  and 
afterwards  another  creditor  discov 
ers  the  concealed  partner  and  attaches 
the  same  property,  making  both  part- 
ners defendants,  the  former  attachment 
will  not  be  postponed  to  the  latter  on 
that  account.  Wright  v.  Hernck,  125 
Mass.  154;  Lord  v.  Baldwin,  6  Pick. 
(Mass.)  348. 

One  who  sells  goods  to  H.,  conduct- 
ing a  business  in  his  own  name,  with- 
out knowing  that  B.  is  his  partner, 
which  fact  is  concealed  to  avoid 
liability  to  creditors,  may  sue  H.  alone 
and  seize  the  goods  as  his,  without 
making  B.  a  party.  Davis  v.  Bing- 
ham, (Tex.  Civ  App.  i8g8)  46  S.  W. 
Rep.  840.  And  see  generally,  infra, 
II.  15.  Attachment. 

Enforcement  of  Lien.  —  The  dormant 
partner  of  a  firm  is  not  a  necessary 
party  defendant  to  an  action  to  enforce 
a  lien   upon  the   firm's  stock  of  goods. 


as  against  a  general  assignee  of  the 
firm  for  the  benefit  of  creditors.  Arnold 
v.  Morris,  7  Daly  (N.  Y.)  4g8. 

2.  As  to  the  liability  of  nominal  part- 
ners, see  title  Partnership,  Am.  and 
Eng.  Encyc.  of  Law. 

3.  Perry  v.  Randolph,  6  Smed.  &  M. 
(Miss.)  335;  Cottrill  v.  Vanduzen,  22 
Vt.  511;   Hicks  -'.  Cram,  17  Vt.  44g. 

One  Who  Has  Not  Signed  the  Articles  of 
Partnership,  but  who  is  held  out  as  a 
partner,  or  is  a  dormant  partner,  may 
be  sued  and  held  jointly  with  those 
who  did  sign  them.  Wood  v.  Cullen, 
13  Minn.  3g4. 

Bight  to  Join  Nominal  Partner  Unknown 
to  Plaintiff.  — "  But  where  the  nominal 
partner  has  never  been  known  as  such 
to  a  particular  person  it  would  rather 
appear  [see  contra.  Young  v.  Axtell, 
cited  Waugh  v.  Carver,  2  H.  Bl,  235,  i 
Smith  L.  Cas.  (6th  ed.)  846,  where  it  is 
stated  by  Lord  Mansfield  '  that  as  the 
defendant  had  suffered  her  name  to  be 
used  in  the  business,  and  held  herself 
out  as  a  partner,  she  was  certainly 
liable,  though  the  plaintiff  did  not  at 
her  time  of  dealing  know  that  she 
was  a  partner,  or  that  her  name  was 
used  ']  that  such  person  cannot  join 
him  in  an  action  against  the  firm,  for 
'the  rule  which  imposes  on  a  nominal 
partner  the  responsibilities  of  a  real 
one  is  framed  in  order  to  prevent  those 
persons  from  being  defrauded  or  de- 
ceived who  may  deal  with  the  firm 
But  where  the  person  dealing  with  the 
iSrm  has  never  heard  of  him  as  a  com- 
ponent part  of  it,  that  reason  no  longer 
applies.'  Waugh  v.  Carver,  1  Smith  L. 
Cas.  (8th  ed.)  go8.  A  plaintiff's  right  to 
sue  a  nominal  partner  depends  upon  its 
being  proved  '  that  the  defendant  held 
himself  out,  not  to  the  world,  for  that 
is  a  loose  expression,  but  to  the  plain- 
tiff himself,  or  under  such  circum- 
stances of  publicity  as  to  satisfy  a  jury 
that  the  plaintiff  knew  of  it,  and  be- 
lieved him  to  be  a  partner.'  Dickinson 
V.  Valpy,  10  B.  &  C.  140,  21  E.  C.  L.  45 
per  Parke,  J.  And  compare  Shott  v. 
Sireatfield,  M.  &  Rob.  g;  Alderson  v. 
Pope,  cited  in  i  Campb.  404,  note  a. 
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the  contract  sued  on  he  may  be  a  necessary  party  defendant,* 
but  ordinarily  the  plaintiff  may  waive  the  benefit  of  the  estoppel 
upon  which  the  liability  of  a  nominal  partner  rests  and  proceed 
only  against  the  actual  partners.* 

(cc)  Infant  Partner.  — In  the  United  States,  all  partners  should  be  joined 
as  defendants,  even  though  one  of  them  is  an  infant,  and  if  a 
plea  of  infancy  is  interposed,  a  judgment  may  be  rendered  in 
favor  of  the  infant  and  against  the  adult  partners.^ 

In  England,  however,  it  seems  to  be  the  practice  to  declare 
simply  against  the  adult  partners,  entirely  omitting  the  infant  as 
a  defendant,  and  if  a  plea  of  nonjoinder  is  interposed  it  may  be 
met  by  a  reply  of  infancy,  and  such  reply  may  in  turn  be  met  by 
a  rejoinder  of  ratification.* 

(dd)  Statutes   Making    Contracts  Joint  and   Several.  —  In     many     states 

Statutes  exist  by  virtue  of  which  partnership  contracts  are  made 
joint  and  several.  Under  these  statutes  the  plaintiff  may  at  his 
option  bring  his  action  against  any  one  or  all  of  the  partners.* 


The  rule  as  to  a  nominal  partner's 
liability  to  be  sued  may,  if  this  view  of 
his  position  be  correct,  be  thus  summed 
up:  He  is  simply  an  apparent  partner, 
and  may  be  sued  by  any  person  to 
whom  he  appears  to  be  a  partner,  but 
cannot  be  sued  by  any  person  to  whom 
he  has  not  appeared  to  be  a  partner." 
Dicey  on  Parties,  p  270. 

1.  Hatch  V.  Wood,  43  N.  H.  633; 
Purvis  v:  Butler,  87  Mich.  248. 

2.  Hatch  V.  Wood,  43  N.  H.  633. 

3.  Tuttle  V.  Cooper,  10  Pick.  (Mass  ) 
281:  Bethel  v.  Chipman,  57  Mich.  379; 
Gay  V.  Johnson,  32  N.  H.  167;  Root  v 
Herman,  2  N.  Y.  City  Ct.  409;  Hart- 
ness  V.  Thompson,  5  Johns.  (N.  Y.)  160; 
Mason  v.  Denison,  15  Wend.  (N.  Y.) 
64;  Cutts  V.  Gordon,  13  Me.  474,  Cole 
V.  Pennell,  2  Rand.  (Va.)  174;  Kirby  v. 
Cannon,  9  Ind.  371;  Barlow  v.  Wiley, 
3  A.  K.  Marsh.  (Ky.)  457. 

A  Discontinuance  or  Nolle  Prosequi  m  ay 
be  entered  as  to  the  infant.  Root  v. 
Herman,  2  N.  Y.  City  Ct  409;  Wood- 
ward V.  Newhall,  i  Pick.  (Mass.)  500; 
Exp.  Nelson,  i  Cow.  (N.  Y.)4i7;  Da- 
cosla  V.  Davis,  24  N.  J.  L.  319;  Allen  v. 
Butler,  9  Vt.  122;  Kirby  v.  Cannon,  g 
Ind.  371;  Robettson  v.  Smith,  18  Johns. 
(N.  Y.)  459- 

A  Beply  of  Infancy  to  a  Plea  of  Non- 
joinder is  bad  on  demurrer.  Slocum  v. 
Hooker,  13  Barb.  (N.  Y.)  536;  Wamsley 
V.  Lindenberger,  2  Rand   (Va.)  47S. 

4.  Burgess  v.  Merrill,  4  Taunt.  468; 
Boyle  V.  Webster,  17  Q.  B.  950,  79  E. 
C.  L.  950;  Jaffray  v.  Frebain,  5  Esp. 
N.  P.  47.     Compare  Gibbs  v.  Merrill,  3 


Taunt.  307;  Ex  p.  Henderson.  4  Ves. 
Jr.  163. 

6.  Alabama.  —  Clark  v.  Jones,  87 
Ala.  474;  Green  v.  Pyne,  i  Ala.  235; 
•  Haralson  v.  Campbell,  63  Ala.  278; 
Hall  V.  Cook,  69  Ala.  87;  Hall  v.  Green, 
69  Ala.  368;  Trann  v.  Gorman,  9  Port. 
(Ala.)  456;  McCuUoch  v.  Judd,  20  Ala. 
703,  Hoyt  V  Murphy,  18  Ala.  316; 
Goldsmith  v.  Eichold,  94  Ala  116, 
Rabitte  v.  Orr,  83  Ala.  185:  Alexander 
V.  Jones.  90  Ala.  474. 

Arkansas.  —  Hicks  v.  Branton.  21 
Ark.  186;  McLain  v.  Carson,  4  Ark. 
164,  Hamilton  v.  Buxton,  6  Ark.  24; 
Burgen  v.  Dwinal.  it  Ark.  314;  Hicks 
V.  Maness,  19  Ark.  701;  Kent  v.  Wells, 
21  Ark.  411. 

Iowa.  —  Allen  v.  Maddox,  40  Iowa 
124;  Ryerson  v.  Hendrie,  22  Iowa  483; 
Sellon  V.  Braden  13  Iowa  365;  Ballin- 
ger  V.  Tarbell,  16  Iowa  491 

Kansas.  —  Crane  v.  Ring,  48  Kan.  58. 

Kentucky.  —  Fulton  v.  Whithead, 
8  Ky.  L.  Rep.  525;  Williams  v.  Rogers. 
14  Bush  (Ky.)  776;  Hunt  v.  Semonin, 
79  Ky.  270. 

Mississippi.  —  Fairchild  v.  Grand 
Gulf  Bank,  5  How  (Miss.)  597;  Miller 
V.  Northern  Bank,  34  Miss.  412;  Nutt 
V.  Hunt,  4  Smed.  &  M.  (Miss.)  702; 
Lyons  v.  Jackson,  i  How.  (Miss.)  474; 
Dahlgren  v.  Duncan,  7  Smed.  &  M. 
(Miss.)  294,  Keerl  v.  Bridgers,  10 Smed. 
&  M.  (Miss.)  612. 

Missouri. —  Putnam  v.  Ross,  55  Mo. 
116;  Hassett  v.  Rust,  64  Mo.  325; 
Simpson  v.  Schulte,  21  Mo.  App.  639; 
Griffin   v.  Samuel,  6  Mo.  50;  Gates  v. 
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Under  some  statutes  the  action  may  be  brought  against  one  or 
any  number  of  partners  though  less  than  all,*  This  is  contrary 
to  the  ordinary  rule  as  to  joint  and  several  contracts  under  which 
the  plaintiff  is  required  to  treat  the  contract  as  being  either  joint 
as  to  all  or  several  as  to  all,  and  which  does  not  permit  the  plain- 
tiff to  sue  more  than  one  but  less  than  all  * 

{fe)  Agreement  Changing  Firm  to  Individual  Liabilities.  —  By    agreement 

between  the  partners  assented  to  by  the  creditor,  and  not  other- 
wise, a  joint  firm  obligation  may  be  changed  to  an  individual 
obligation  of  one  or  more  partners,  who  may  thereupon  be  sued 
without  joining  the  other  copartners  who  have  been  released.' 


Watson,  54  Mo.  585 ;  Knox  County  Sav 
Bank  v.  Cottey,  70  Mo.  150.     See  also 
Belleville  Sav.    Bank  v.    Winslow,    30 
Fed.  Rep.  488, 

Nebraska.  —  Burlington,  etc.  R.  Co. 
V.  Dick,  7  Neb.  242. 

New  Mexico.  —  Curran  v.  William 
Kendall  Boot,  etc.,  Co.    8  N.  Mex.  417. 

New  York  —  Matter  of  Blackford, 
35  N.  Y.  App  Div.  330;  Speyers  z'.  Fisk 
3  Hun  (N.  Y.)  706. 

North  Carolina.  —  Hanstein  v.  John- 
son, 112  N.  Car.  253;  Logan  v.  Wallis,' 
76  N.  Car.  416;  Brown  v.  Clary,  i 
Hayw.  (N.  Car.)  107. 

Ohio.  —  Whitman  v.  Keith,  18  Ohio 
St.  134 

Tennessee.  —  Saunders  v.  Wilder.  2 
Head  (Tenn.)  577;  Gratz  v.  Stump, 
Cooke  (Tenn.)  494. 

Nominal  Partners.  —  Under  such  stat- 
utes an  action  may  be  brought  against 
nominal  partners  alone,  omitting  all 
the  actual  partners.  Rabittet/.  Orr,  83 
Ala.  185. 

Application  of  Statnte  to  Partnership 
Contracts.  —  In  Sandusky  v  Sidwell, 
173  111.  493,  it  was  held  that  Rev.  Stat 
111.,  1874,  p.  620,  providing  that  all 
joint  obligations  and  covenants  shall  be 
taken  and  held  to  be  joint  and  several 
obligations  and  covenants,  applies  only 
to  contracts,  obligations,  and  covenants 
made  jointly  by  persons  in  their  indi- 
vidual capacity,  and  has  no  reference 
or  application  to  the  partnership  obliga- 
tions. This  same  view  was  taken  of  a 
similar  statute  by  Dillon,  J.,  in  a  dis- 
senting opinion  in  Ryerson  v.  Hendrie, 
22  Iowa  480,  but  the  majority  of  the 
court  held  that  the  statute  applied  to 
partnership  obligations,  and  that  under 
it  suit  might  be  brought  against  one 
partner  only  upon  a  partnership  note 
executed  in  the  firm  name. 

1.  Alabama.  —  Rabitte  v.  Orr,  83  Ala. 


185,  Clay's  Dig.  333  §  63.  Ala.  R.  C. 
§  2538. 

Arkansas.  —  Hicks  v.  Maness  19 
Ark.  701 ;  Hamilton  v  Buxton,  6  Ark. 
24;  Burgen  v.  Dwinal.  11  Ark.  314; 
Hicks  V.  Branton  21  Ark.  i86,  Kent  v. 
Wells.  21  Ark.  411;  McLain  v.  Carson, 
4  Ark.  164. 

Kansas.  —  Crane  v.  Ring.  48  Kan.  58. 

Mississippi.  —  Nutt  v.  Hunt,  4  Smed. 
&  M.  (Miss.)  702;  Fairchild  v.  Grand 
Gulf  Bank,  5  How.  (Miss.)  597. 

North  Carolina.  —  Hanstein  v  John- 
son, 112  N.  Car.  253. 

United  States.  —  Johnson  v.  Byrd, 
Hempst.  (U.  S.)  434. 

Action  on  Note.  —  In  Morris  v.  Hil- 
lery,  7  How  (Miss.)  61  the  action  was 
maintained  upon  a  note  made  by  a 
partnership  of  fifteen  persons  only  five 
of  whom  were  sued. 

2.  See  article  Parties  to  Actions, 
ante,  p.  456. 

3.  Martyn  v.  Arnold,  36  Fla.  446-. 
Way  V.  Fravel,  61  Ind.  162;  Keerl  v, 
Bridgers,  10  Smed.  &  M.  (Miss.)  615; 
Le  Page  v.  McCrea,  i  Wend.  (N  Y.) 
164  19  Am.  Dec.  469;  Phillips  z/  Clark 
48  N.  Y  677;  Thompson  v.  Percival,  5 
B.  &  Ad.  925,  27  E.  C.  L,  241.  See 
alsoj«/Va,  II.  I.  c.  Changes  in  Firm 

Severance  of  Liability  —  Illnstration.  — 
Where  an  account  made  out  against  a 
firm  is  presented  to  one  of  the  partners 
in  such  firm,  and  is  agreed  to  by  him 
as  being  correct  in  the  amount  it  repre- 
sents to  be  due,  such  agreement,  while 
it  might  be  binding  jointly  upon  the 
firm  as  an  account  stated  to  it.  cannot 
operate  as  a  release  of  the  joint  liability 
of  the  firm  thereon  so  as  to  authorize 
a  suit  upon  said  account  against 
the  partner  individually  and  alone,  to 
whom  the  same  was  presented.  Mar- 
tyn V.  Arnold,  36  Fla.  446 

Question    for  Jtiry.  —  Where   a   firm. 
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(ff)  Absence  of  Partner  from  State.  —  In  Onc  State,  at  least,  it  is  pro- 
vided that  if  one  of  two  partners  is  out  of  the  state  the  other 
shall  be  liable  to  an  action  in  the  same  manner  as  if  he  were  the 
sole  contracting  party.*  But  in  the  absence  of  some  such  stat- 
ute mere  absence  of  a  partner  from  the  state  will  not  excuse  his 
misjoinder.* 

{gg)  Statutes  Requiring  Registry  of  Members.  —  In  a  few  States  partner- 
ships are  required  to  file  or  register  the  names  of  their  members, 
and  it  is  provided  that  in  case  of  noncompliance  with  the  statute 
no  suit  shall  abate  for  misjoinder.' 

(b)  Contracts  in  Name  of  Partner.  —  Where  a  contract  is  made  in  the 
name  of  one  partner,  though  on  behalf  of  his  firm,  such  partner 
may  or  must  be  sued  alone  in  the  same  cases  that  any  other 
agent  may  or  must  be  sued  alone  upon  a  contract  made  by  him 
for  his  principal;  and  the  firm  or  all  the  partners  jointly  may  or 
must  be  sued  in  the  same  cases  that  any  other  principal  may  or 
must  be  sued  upon  a  contract  made  by  his  agent.** 

Where  an  Express  Personal  Contract  is  made  with  one  partner  and 
upon  his  sole  credit,  he  alone  can  be  sued  thereon.* 

consisting  of  three  persons,  was  sued 
upon  an  account,  for  which  it  was 
proved  that  two  of  the  firm  had  exe- 
cuted to  the  plaintiff  their  note,  and  the 
suit  was  dismissed  as  to  those  two,  and 
stood  against  the  third  partner  alone; 
it  was  held  that  it  was  a  question  of 
fact  for  the  jury  to  say  whether  the 
note  of  the  other  two  was  received  by 
the  plaintiff  in  extinguishment  and  sat- 
isfaction of  the  debt  of  the  three,  if  it 
was,  the  third  partner  would  be  dis- 
charged from  the  debt;  otherwise  not. 
Keerl  v.  Bridgers,  lo  Smed.  &  M 
<Miss.)  612. 

1.  Overstreet  v.  Brown,  4  McCord  L. 
{S.  Car.)  79.  holding  that  the  Act  of 
1792,  which  is  to  the  effect  stated  in  the 
text,  applies  to  all  courts.  See  also 
Martin  v.  Meyer,  45  Fed.  Rep.  435. 

Kttle  in  Equity.  —  See  infra.  III.  2,  a. 
(4)  Suits  by  or  against  Less  than  All  the 
Partners.  See  also,  generally,  article 
Parties  to  Actions,  ante,  p.  456. 

2.  Wiley  v.  Sledge,  8  Ga.  532;  Boo- 
rum  V.  Ray,  72  Ind.  151;  Curtis  v.  Hol- 
lingshead,  14  N.  J.  L.  402;  Cowdin  v. 
Hurford,  4  Ohio  132;  Simonds  v. 
Speed,  6  Rich.  L.  (S.  Car.)  390. 

All  of  these  cases  were  attachment 
cases,  but  they  seem  to  recognize  the 
rule  stated  in  the  text. 

Nonresident  Partner.  —  In  Williams  v. 
Donaghe,  1  Rand.(Va.)  300,  it  was  held 
that  if  one  partner  lives  out  of  the  state 
the  remedy  is  in  equity. 

3.  Pub.    Stat.   N.    H..    1891,    c.    121, 


§§    I,    2;    Pepper  &  Lewis  Pa.    Dig., 

1894  tit.  Partnership,  S§  i.  2;  Cooper 
V.  Sherman,  3  Kulp  (Pa.)  40;  Delp  v. 
Hadley,  12  W.  N.  C.  (Pa.)  323;  Hoff- 
man V.  Galland,  i  Leg.  Rec.  (Pa.)  16. 

Generally  as  to  the  construction  and 
operation  of  these  statutes,  see  title 
Partnership,  in  Am.  and  Eng.  Encyc. 
of  Law. 

4.  See  article  Principal  and  Agent. 
Contract  in  Firm  Name.  —  "  If  a  party 

contracting  with  another  delivers  an 
invoice  made  out  to  a  firm,  and  noth- 
ing is  said  as  to  the  parties  composing 
the  firm,  and  he  afterwards  brings  an 
action  against  the  individual,  he  takes 
his  chances  of  that  individual  being 
the  only  person  in  the  firm.  If,  in- 
deed, he  represents  himself  as  the  only 
person  composing  the  firm,  an  action 
may  be  brought  against  him  alone;  or 
if  on  being  asked  who  are  the  partners 
he  refuses  to  give  any  information, 
that  may  be  evidence  for  the  jury 
whether  he  did  not  hold  himself  out  as 
solely  liable.  But  a  party  cannot  suc- 
ceed against  one  of  several  partners 
because  he  supposes  him  to  be  alone 
liable.  It  ought  to  be  shown  in  point 
of  fact  either  that  the  defendant  is 
solely  liable  or  that  he  represented 
himself  to  be  so."  Per  Lord  Abinger, 
in  Bonfield  v.  Smith,  13  L.  J.  Exch.  105. 

5.  Personal  Contract  on  Credit  of  Part- 
ner.—  Meyer,  z/.  Larkin,  3  Cal.  403; 
Watt  V.  Kirby,  15  111.  200;  Lafon  v. 
Chinn,  6  B.  Mon.  (Ky.)  305;  Sylvester 
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Specialties   and   Negotiable    Instruments.  —  So    where    the    contract    is 
under  seal,*   or  is  a  negotiable    instrument,*   only  the    persons 


V.  Smith,  9  Mass.  121;  Gates  v.  Wat- 
son, 54  Mo.  585;  Clark  v.  Amoskeag 
Mfg.  Co.,  62  N.  H.  612;  Ketchum  v. 
Durkee,  Hoflm.  Ch.  (N.  Y.)  538;  Johns- 
ton V.  Warden,  3  Watts  (Pa.)  loi; 
Holmes  v.  Burton,  9  Vt.  252;  Bottom- 
ley  V.  Nuttall.  5  C.  B.  N.  S.  138,  94  E. 
C.  L.  \'i^,per  Cockburn,  C.  J.  See  also 
Addison  v.  Gandassequi,  4  Taunt.  574, 
2  Smith  L.  Cas.  (8th  ed.)  369;  Thom- 
son V.  Davenport,  9  B.  &  C.  78,  17  E. 
C.  L.  335,  2  Smith  L.  Cas.  (8th  ed.)  377. 

Credit  Given  to  Partner,  —  Where  one 
elects  to  sell  goods  to  a  member  of  a 
firm  on  his  individual  credit,  giving  no 
credit  to  the  firm,  the  copartners  will 
not  be  bound  even  if  the  goods  pur- 
chased go  into  the  partnership  fund 
Gates  V.  Watson,  54  Mo.  585;  Goddard 
V.  Brown,  11  Vt.  278.  See  also  Sylves- 
ter V.  Smith,  9  Mass.  119;  Conley  v. 
Good,  I  111.  135. 

Knowledge  of  Interests  of  Partnership. 

—  Where  a  writcen  contract  is  expressly 
made  with  one  of  several  partners,  and 
the  other  party  to  the  contract  knows 
that  it  is  made  for  the  benefit  of  the 
copartnership,  his  cause  of  action  lies 
only  against  the  partner  named  in  the 
contract.  Clark  v.  Amoskeag  Mfg. 
Co.,  62  N.  H   612. 

Question  for  Jury.  —  Whether  or  not 
credit  was  extended  exclusively  to  the 
contracting  partner,  is  a  question  of 
fact  for  the  jury.  Bottomley  z/.  Nut- 
tall,  5  C.  B.  N.  S.  140,  94  E.  C.  L.  140, 
Webster  v.  Stearns,  44  N.  H.  498. 

Presumption  in  Case  of  Foreign  Firm. 

—  The  presumption  which  perhaps  ex- 
ists that  credit  was  extended  to  a 
resident  agent  or  his  principal  as  a  for- 
eign resident  (see  article  Principal  and- 
Agent)  was  held  not  applicable  to  the 
case  of  a  contract  with  a  resident  part- 
ner of  a  foreign  firm,  in  Bottomley  v. 
Nuttall,  5  C.  B.  N.  S.  145,  94  E.  C.  L. 
145,  wherein  the  opinion  of  Crowder, 
J  ,  is  especially  clear  upon  this  point. 

Dormant  Partners.  —  "Though  the 
goods  be  furnished  on  the  credit  of  the 
ostensible  partner  only,  the  law  implies 
a  promise  to  pay  for  them,  on  the  part 
of  all  those  who  are  entitled  to  share 
in  the  profits."  Reynolds  v.  Cleve- 
land, 4  Cow.  (N.  Y.)  290  [citing  Saville 
V.  Robertson,  4  T.  R.  726,  per  Ashurst 
and  Buller,  J].;  Hoare  v.  Dawes,  i 
Doug.  371;  Watson,  L.  P.  46,  168, 
169]. 


1.  Specialties.  —  Gait  v.  Calland,  7 
Leigh  (Va  )  594. 

Simple  Contract  Extinguished  by  Spe- 
cialty.—  In  Ward  v.  Motter,  2  Rob. 
(Va.)  536,  it  appeared  that  a  mercantile 
business  was  carried  on  in  a  single 
name.  The  merchant  in  whose  name 
the  business  was  conducted  bought 
goods  and  executed  a  specially  for  the 
price.  The  party  who  sold  the  goods 
and  took  the  specialty  was  ignorant  at 
the  time  that  the  merchant  had  a  dor- 
mant partner.  Discovering  this  fact 
after  the  death  of  the  merchant  who 
gave  the  specialty,  he  brought  an  ac- 
tion of  assumpsit  for  the  price  of  the 
goods  against  the  dormant  partner.  It 
was  held  that  he  had  no  legal  remedy 
on  the  simple  contract,  as  it  was  extin- 
guished by  the  specialty,  and  the  sole 
remedy  on  the  specialty  was  against 
the  party  in  whose  name  it  was  made. 
This  case  was  cited  with  approval  in 
Brown  v.  Johnson,  13  Gratt.  (Va.)  651. 

As  to  the  right  to  sue  a  principal 
upon  a  specialty  executed  in  the  name 
of  his  agent,  upon  which  principle  the 
question  under  discussion  rests,  see 
article  Principal  and  Agent. 

2.  Negotiable  Instruments.  —  Ripley 
V.  Kingsbury,  cited  in  i  Day  (Conn  ) 
150,  note;  Prentiss  v.  Foster.  28  Vt. 
742;  Eastwood  V.  Bain,  3  H.  &  N.  738, 
28  L.  J.  Exch.  74.  See  also  Ward  v. 
Motter,  2  Rob.  (Va.)  536,  wherein  many 
cases  are  reviewed. 

In  Ward  v.  Motter,  2  Rob.  (Va.)  555, 
the  court  said.  "  It  is  clear  that  the 
note  or  bill  of  one  partner,  drawn  by 
him  individually,  cannot  be  declared 
on  as  the  note  or  bill  of  him  and  his 
copartner,  though  given  to  secure  a 
debt  for  which  the  firm  is  liable, 
Chitty  on  Bills,  p.  433;  Siflkin  v. 
Walker,  2  Campb.  308;  Emly  v.  Lye, 
15  East  7;  Ripley  v.  Kingsbury,  cited 
in  I  Day  (Conn.)  150,  note;  unless  under 
peculiar  circumstances,  when  the  indi- 
vidual name  has  been  recognized  by 
the  partners  as  the  name  of  the  firm. 
CoUyer  on  Partn.  227." 

The  Taking  of  the  Acceptances  of  One 
Partner  for  goods  sold  him  for  the  use 
of  his  firm,  does  not  necessarily  extin- 
guish the  remedy  against  the  other 
copartners.     Bottomley  v.  Nutall,  5  C. 

B.  N.  S.  122,   94   E.  C.  L.  122.  28   L.  J. 

C.  P.  no. 

'    In  one  exceptional  case    partners 
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named  therein  can  be  sued.  Where,  however,  the  firm  is  sub- 
stantially an  undisclosed  principal,  the  plaintiff  may  at  his  elec- 
tion either  sue  the  agent-partner  alone,*  or  he  may  sue  the  firm; 
that  is  to  say,  all  the  partners  jointly.* 

(2)  Actions  Ex  Delicto  —  General  Rule.  —  One  or  any  or  all  of  the 
members  of  a  partnership  may  be  sued  jointly  or  separately  for 
a  tort  for  which  the  firm  is  liable,*  as  where  it  is  committed  by 
one  or  more  partners  acting  within  the  scope  of  me  partnership 
business,*  or  by  an  agent   or  servant  of  the  firm  under  circum- 


may  be  liable  on  a  bill  to  which  they 
are   not    parties.     This  is  where  a  bill 
is  drawn  upon  a  firm  and  accepted  by 
one  partner  in   his  own   name  only.' 
Dicey  on  Parties,  p.  271,  note. 

Election  to  Sue  Partners  Severally  or 
Jointly.  —  In  Crozier  v.  Kirker  4  Tex. 
257,  it  was  held  thai  in  case  of  a  nego- 
tiable note  the  act  of  one  partner  binds 
all  even  thDugh  he  signed  his  indfvid 
lial  name,  if  it  appears  on  the  paper 
to  be  a  partnership  account  and  in- 
tended to  have  a  joint  operation,  and 
the  holder  may  at  his  eleccion  enforce 
payment  either  jointly  against  the 
fiim  or  individually  against  the  part- 
ner whose  signature  is  attached.  In 
this  case  one  paitner  had  signed  the 
individual  names  of  both  partners. 

Action  against  Secret  Partner.  —  The 
case  of  Alexandria  Bank  v.  Mande- 
ville  I  Cranch  (C.  C.)  575,  is  often 
cited  to  the  effect  that  an  action  may 
be  maintained  upon  a  promissory  note 
against  a  secret  partner  who  has  not 
signed  it.  But  in  this  case  the  decla- 
ration alleged  that  the  note  was  exe- 
cuted by  one  J.  for  J.  &  M.  The  court 
held  that  a  note  executed  by  J.  alone 
was  not  a  variance,  and  that  if  the  ac- 
tion could  not  be  maintained  against 
M.,  because  he  had  not  signed  the 
note,  it  was  a  defect  apparent  on  the 
declaration  which  must  be  raised  by 
demurrer  on  motion  in  arrest  of  judg- 
ment. 

1.  Action  against  Agent  —  Partner 
Alone.  —  Snead  v.  Barringer.  i  Stew. 
(Ala.)  134;  Cowles  v.  Robinson,  11 
Colo.  587,  Sylvester  v  Smith,  9  Mass. 
119;  Blin  V.  Pierce,  20  Vt.  25;  Fiagar 
7A  Stone,  20  Vt.  106;  Cleveland  v 
Woodward,  15  Vt.  302 

Partnership  Undisclosed.  —  Where  a 
copartner  sells  the  property  of  the  firm 
without  disclosing  its  ownership,  which 
is  unknown  to  the  vendee,  the  latter 
can  sue  him  for  fraud  in  the  sale. 
Leslie  v  Wiley,  47  N.  Y.  648.  Or  for 
breach    of    his    warranty.       Clark    v. 


Holmes  3  Johns.  (N  Y.)  148;  Cooking- 
ham  V  Lasher,  2  Keyes  (N.  Y.)  454,  38 
Barb.(  N.  Y.)  656 

Where  the  partnership  articles  bind 
each  partner  to  make  all  contracts  in 
his  own  name,  to  secure  the  others 
against  liability  thereon  and  contem- 
plate partnership  only  for  the  purpose 
of  division  of  profits,  etc.,  one  partner 
sued  on  a  contract  made  by  him, 
cannot  object  that  the  other  is  not 
joined,  especially  where  plaintiff  had  no 
knowledge  of  the  interest  of  the  other. 
Farwell    v     Davis,    66     Barb.    (N.    Y.) 

73- 

2.  Action  against  Either  One  or  All  — 

If  one  partner  by  the  terms  of  the  part- 
nership engages  to  provide  a  certain 
kind  of  stock  for  the  partnership  ac- 
count, and  such  stock  is  contracted  for 
by  him  alone  the  vendor  may  main- 
tain an  action  for  the  same  against  him 
alone,  or  against  all  the  partners 
jointly.  Sylvester  w.  Smith,  g  Mass. 
119 

3.  Joint  and  Several  Liability  for  Tort 
—  Connecticut  —  Pratt  v.  Brewster,  52 
Conn    65. 

Louisiana.  —  Helm  v.  O'Rourke,  46 
La.  Ann.  178. 

Maine.  —  Head  v.  Goodwin,  37  Me. 
181. 

Maryland.  —  Stockton  v.  Frey,  4  Gill 
(Md  )  406. 

Massachusetts.  —  Patten  v.  Gurney, 
17  Mass.  182,  9  Am.  Dec.  141. 

New  York.  —  Roberts  v.  Johnson,  58 
N.  Y.  613;  Creed  v.  Hartman,  29  N.  Y. 
591;  Hutton  V,  Murphy,  9  Misc  Rep. 
(N.  Y.  C  PI.)  151;  Orange  Bank  v. 
Brown,  3  Wend.  (N.  Y.)  169;  Harris  v 
Schultz   40  Barb.  (N.  Y.)  315. 

South  Carolina.  —  White  v.  Sfnith,  12 
Rich.  L.  (S.  Car  )  595, 

Wisconsin.  —  Fletcher  v.  Ingram,  46 
Wis.  191 ;  Wood  v.  Luscomb.  23  Wis. 
287. 

England.  —  Edmonson  -•.  Davis,  4 
Esp.  N.  P.  14. 

4.  Tort  by  Partner.  —  Hyrne  v.  Erwln, 
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stances  rendering  his  principal  liable.* 

Exception  to  Eule  —  There  is  a  distinction  between  ordinary 
actions  of  tort  and  those  that  are  brought  against  persons  in 
respect  of  their  common  interest  in  land,  as  all  joint  tenants  or 
tenants  in  common  ought  to  be  joined  in  an  action  for  an  injury 
arising  from  the  state  of  their  land.  This  rule  applies  to  part- 
ners.* 

Tort  Founded  on  Contract.  —  In  actions  for  torts  founded  on  con- 
tracts or  ex  quasi  contractu,  where  the  action  is  not  maintainable 
without  pleading  and  proving  the  contract,  the  gist  of  the  action 
being  its  breach  either  by  malfeasance  or  nonfeasance,  the  action 
is  one  in  substance,  on  the  contract,  and  all  persons  jointly  liable 
must  be  joined  as  defendants,  but  where  the  gist  of  the  action  is 
not  a  breach  of  contract  the  ordinary  rule  as  to  torts  applies,  and 
partners  may  be  sued  jointly  or  severally.* 

(3)  Replevin.  —  See  article  Replevin. 

(4)  Ejectment.  —  See  article  Ejectment,  vol.  7,  p.  260. 

c  Changes  in  Firm  before  Action  Brought  —  (i)  Disso- 
lution in  General.  —  The  dissolution  of  a  firm  does  not,  except  in 
case  of  dissolution  by  bankruptcy,*  change  the  rights  and  liabili- 
ties of  the  partners  as  to  third  persons,  and  accordingly  the  rules 
as  to  parties  already  discussed  are  fully  applicable,  and  partners 
must  sue  and  be  sued  after  dissolution  precisely  as  before  disso- 
lution.* 

23    S.    Car.    226,    55    Am.    Rep     15;  2.  i   Lindley  on   Partnership,  p.  283; 

Fletcher  v.  Ingram,  46  Wis.  191.  Mitchell  v.  Tarbutt,  5  T.  R.  649. 

Replevin  in  the  Cepit.  —  Where  one  of  3.  Whittaker   v.    Collins,    34    Minn, 

two  partners  makes  fraudulent  repre-  299,  57  Am,  Rep.  55;  Harris  w.  Scliultz, 

sentations,  whereby  goods  are  obtained  40  Barb.  (N.  Y.)3i5;  Orange  Bank  z/. 

and  consigned  to  his  partner,  replevin  Brown,  3  Wend.  (N.  Y.)  169  [disapprov- 

in  the  i<?/iV  lies  against  both,     Olmsted  ing  Allen   f.  Sewall,  2  Wend     (N,   Y.) 

V.  Hotailing,  i  Hill  (N.  Y.)  317.  338];    Powell  z:  Layton,  2   B.  &  P.  N. 

A   Conversion    by   One   of    a  Firm    to  R.  365;  Buddie  z^'.  Willson,  6  T.  R,  369. 

whom    goods   have    been    sent    to    be  Negligence  of  Physician.  —  In  Whitta- 

made   up,  does   not  excuse  the  owner  ker  v.  Collins,  34  Minn.   299,  57  Am. 

from   paying  the  other  partners,   and  Rep.  55,  it  was  held  that  where  a  per- 

therefore  he  may  bring  trover  against  son  employed  a  firm  of  physicians,  he 

the   guilty    party   alone,      Stevens   v.  must  sue  all  members  of  the  firm  for 

Faucet.  24  111.  483,  the  negligent  and  unskilful  treatment 

1.  Tort  by  Agent  or  Servant.  —  Part-  of  one  of  them,  and   if  he  sue  a  less 

ners   may  be  sued  jointly  or  severally  number  a  demurrer  for  defect  of  par- 

for  negligence  or  other  tortious  act  of  ties  is  well  taken,  the  action  being  re- 

an  agent  or  servant  of  the  firm      Stock-  garded   as    founded    on   a   breach    of 

ton   V   Frey,  4  Gill  (Md.)  406;    Hutton  contract.     See  also  Hyrne  v.  Erwin,  23 

V.  Murphy   9  Misc,  Rep.  (N.  Y.  C.  PI.)  S.   Car.   226,   55   Am.    Rep.    15,   which 

151;  Roberts  v.  Johnson,  58  N.  Y,  613,  was  a  very  similar  case. 

affirming    37    N.     Y,    Super.    Ct     157;  4.  See.  infra,  II.  i.  c.  (5)  Bankruptcy 

White   V.  Smith,   12   Rich,    L.  (S.  Car.)  or  Insolvency. 

595;      Wood    v.     Luscomb,     23     Wis.  5.  Alabama,  —  Howell   v.   Reynolds. 

2S7.  12  Ala.  128;  Gooden  v.  Morrow,  8  Ala. 

It  Is  No  Variance  to  sue  a  member  of  486, 

a  firm  for  a  tort   which   the  evidence  Arkansas.  —  Molen   z.   Orr,  44  Ark. 

shows  to  have  been  done  by  an  agent  488;  Matthews  v.  Paine,  47  Ark.  54. 

of  the   firm.     Stockton   v.  Frey,  4  Gill  Georgia. — Thompson  v.  McDonald, 

(Md.)  406.  84  Ga.  5. 
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Season  for  and  Extent  of  Rule.  —  This  rule  results  from  the  non- 
recognition  of  the  firm  as  an  entity,  its  rights  and  liabilities  being 
in  law  simply  the  rights  and  liabilities  of  its  constituent  mem- 
bers,* and   it   extends   even    to   an  action    for   the    invasion   of 


Louisiana.  —  Helm  v.  O'Rourke,  46 
La.  Ann.  178. 

Maine.  —  Gannett  v.  Cunningham, 
34  Me.  56. 

Massachusetts.  —  Page  v.  Wolcott,  15 
Gray  (Mass.)  536;  Fish  v.  Gates,  133 
Mass.  441;  Peters  v.  Davis,  7  Mass. 
257,  Austin  V.  Walsh,  2  Mass.  405; 
Busfield  V.  Wheeler,  14  Allen  (Mass.) 
139;  Hyde  V.  Moxie  Nerve  Food  Co., 
160  Mass.  559. 

Michigan.  —  Hayes  v.  Knox,  41  Mich. 
529;  Smith  V.  Shelden,  35  Mich.  42. 

Mississippi.  —  Holmes  v.  Shands,  26 
Miss.  639. 

Missouri.  —  Sanders  v.  Clifford,  72 
Mo.  App.  548. 

New  jersey.  —  Wright  v,  Williamson, 
3  N.  J.  L.  532. 

New  York.  —  Hill  v.  Packard,  5 
Wend.  (N.  Y.)  375. 

United  States.  —  Regester  v.  Dodge, 
6  Fed.  Rep.  6. 

Services  Performed  by  Partner  after  Dis- 
solation.  —  In  Page  v.  Wolcott.  15  Gray 
(Mass.)  536,  it  was  held  that  where  a 
firm  of  attorneys  was  employed  to 
prosecute  a  suit,  and  before  the  termi- 
nation of  such  suit  the  firm  dissolved 
and  one  of  them  afterwards  conducted 
such  suit,  the  action  for  all  the  services 
rendered,  both  before  and  after  dis- 
solution, is  properly  brought  by  both 
partners  jointly.  Compare  Anderson  v. 
Tarpley,  6  Smed.  &  M.  (Miss.)  507, 
wherein  it  was  held  that  where  busi- 
ness is  given  to  a  partnership  requiring 
the  personal  services  of  the  partners 
(as  professional  services  of  a  law  part- 
nership), and  there  is  a  dissolution  and 
after  it  services  are  rendered  by  one 
partner  alone  with  the  consent  of  the 
other,  the  party  rendering  the  services 
may  sue  for  and  recover  the  price  of 
the  services  in  his  individual  name. 

Splitting  Cause  of  Action.  —  A  contract 
with  a  partnership  raises  no  cause  of 
action  in  favor  of  one  of  the  partners 
severally  against  the  other  contracting 
party,  though  the  partnership  was  dis- 
solved before  full  performance,  and 
though  by  arrangement  between  the 
partners  performance  was  completed 
after  dissolution  by  that  partner  who 
brings  the  suit.  Causes  of  action 
cannot  be  split  by  agreement  between 


joint  creditors  without  the  consent  of 
the  debtor.  Thompson  v.  McDonald, 
84  Ga.  5. 

In  Fish  V.  Gates,  133  Mass.  442. 
Morton,  C.  J.,  said:  "  The  defendant 
made  a  special  contract  with  the  plain- 
tiffs as  copartners  to  do  work  for  him. 
In  any  suit  to  enforce  this  contract  or 
any  liability  growing  out  of  it,  both 
partners  must  be  joined  as  plaintiffs. 
The  defendant  contracted  with  them 
jointly,  not  with  either  of  them  sepa- 
rately. The  dissolution  of  the  part- 
nership before  the  work  was  completed 
had  no  effect  upon  the  rights  or  liabil- 
ity of  the  defendant.  It  did  not 
authorize  the  plaintiffs  to  sever  the  con- 
tract and  sue  the  defendant  separately. 
They  must  still  sue  jointly."  Citing 
Page  V.  Wolcott,  15  Gray  (Mass.)  536. 

Incorporation  of  Firm.  —  Ifanindivid- 
ual  enter  into  a  contract  with  a  com- 
pany, doing  business  under  articles  of 
association,  one  of  which  provides  for 
an  application  to  the  legislature  for  a 
charter,  which  is  afterwards  granted, 
the  style  and  general  organization 
of  the  association  continuing  the  same, 
the  responsibility  of  the  company  as 
partners  is  not  changed  by  the  act  of 
incorporation,  unless  the  express  con- 
sent of  the  party  who  contracted  with 
it  be  given,  notwithstanding  the  act  of 
incorporation  declares  that  all  con- 
tracts made  by  the  association  shall  be 
as  obligatory  on  the  same,  and  on  the 
other  parties  thereto,  as  if  they  had 
been  made  subsequently  to  the  act  of 
incorporation;  and  that  it  shall  be  law- 
ful for  the  corporation  and  the  parties 
(o  maintain  actions  to  enforce  the  per- 
formance thereof,  as  fully  and  effectu- 
ally as  if  the  same  had  been  made  by 
and  with  the  corporation.  Witmer  v. 
Schlatter   2  Rawle  (Pa.)  358. 

The  Liquidating  Partner  of  a  Commer- 
cial Firm  may  sue  in  his  own  name,  by 
representing  the  claim  sued  on  as  aris- 
ing out  of  the  business  of  the  late  firm, 
so  as  not  to  deprive  the  defendant  of 
any  means  of  defense  to  which  he 
would  be  entitled  in  a  suit  in  the  name 
of  all  the  partners.  White  v.  Jones,  14 
La.  Ann.  692. 

1.  Nonrecognition  of  Firm  as  an  Entity. 
—  In   Hyde  v.  Moxie  Nerve  Food  Co., 
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partnership  property  occurring  after  the  dissolution  has  been 
effected.' 

But  under  the  Code,  which  requires  actions  to  be  brought  by  the 
real  party  in  interest,  where  one  partner  becomes  the  exclusive 
owner  of  a  partnership  demand  by  settlement  with  his  copartner, 
after  dissolution  he  may  sue  thereon  alone  in  his  own  name.* 

(2)  Admission  of  New  Member  —  General  Eule.  —  The  admission 
of  a  new  member  operates  as  a  dissolution  of  the  firm,  and  the 
formation  of  a  new  partnership  ^  Accordingly,  as  a  general 
rule,  an  action  upon  a  claim  or  liability  of  the  old  firm  should  be 
brought  by  or  against  the  members  of  the  old  firm,  just  as 
though  no  change  had  occurred,'*  and  the  incoming  partner  is 
neither  a  necessary  nor  a  proper  party  plaintiff  or  defendant.* 


160  Mass  560,  the  court  was  requested 
to  charge  that  if  the  plaintiffs  were  not 
copartners  at  the  time  the  action  was 
brought  they  could  not  recover.  But 
the  court  said:  "This  seems  to  be 
founded  upon  an  imperfect  analogy. 
It  is  said  that  a  firm  is  a  legal  person, 
and  that  a  dead  person  cannot  sue. 
But  a  firm  is  not  a  person  in  the  sense 
supposed.  For  technical  purposes  of 
suing  or  being  sued  the  law  does  not 
know  the  firm,  but  only  the  men  com- 
posing it.  If  we  leave  technicalities 
on  one  side  and  consider  practical  con- 
venience, it  would  not  do  at  all  to  let 
dissolution,  for  instance  by  the  death 
of  a  member,  prevent  the  collection  of 
debts  due  to  the  firm.  If  authority  is 
needed,  the  point  is  settled  by  de- 
cisions." Citing  Fish  v.  Gates,  133 
Muss.  441;  Page  v.  Wolcott,  15  Gray 
(Mass.)  536. 

1.  Gannett  v.  Cunningham.  34  Me. 
56.  But  see  Hogendob'er  v.  Lyon,  12 
Kan.  276,  wherein  it  was  held  that 
after  dissolution  partners  become  ten- 
ants in  common  of  partnership  prop- 
erty, and  if  one  partner  attempts  to 
sell  the  entire  interest  in  such  property 
his  copartner  may  maintain  an  action 
for  the  value  of  his  interest  against  the 
purchaser  without  making  the  other 
partner  a  party. 

2.  Walker  v.  Steel,  9  Colo.  388.  See 
also  generally  as  to  the  rule  permitting 
and  requiring  actions  to  be  brought  by 
the  real  parties  in  interest,  article  Par- 
ties TO  Actions,  ante,  p.  456. 

3.  See  generally  title  Partnership 
Am.  and  Eng.  Encyc.  of  Law. 

4.  See  supra,  II.  i.  c.  (i)  Dissolution 
in  General. 

5.  Hatchett  v.  Blanton,  72  Ala.  423; 
Ringo  V.  Wing,  49  Ark.  457;  Bracken 


V.  Dillon,  64  Ga.  243;  Dyas  v.  Dink- 
grave,  15  La.  Ann.  502;  Firemen's 
Ins.  Co.  V.  Floss,  67  Md.  403;  Hughes 
z/.  Gross  166  Mass.  6t:  Hayes  i'.  Knox, 
41  Mich.  529,  Smith  v.  Douglass,  4 
Daly  (N.  Y.)  191;  Ayrault  v.  Chamber 
lin,  26  Barb.  (N.  Y.)  83-  Gill  v.  Bickel. 
10  Tex.  Civ.  App.  67,  Maverick  v. 
Maury,  79  Tex.  439;  Vere  v.  Ashby, 
10  B.  &  C.  288,  21  E.  C.  L.  79;  Young 
T.  Hunter,  4  Taunt.  582;  Wilsford  v. 
Wood,  I  Esp.  N    P.  182. 

Assumpsit  against  Incoming  Partner.  — 
Where  goods  are  sold  to  a  firm  com- 
posed of  two  persons,  and  subsequently 
a  new  partner  is  taken  in,  the  vendor 
cannot  maintain  assumpsit  against  all 
three  partners  for  the  price  of  the 
goods  Atwood  V.  Lockhart,  4  Mc- 
Lean (U.  S.)  350,  2  Fed.  Cas.  No.  642 

Admission  and  Betirement  of  Member 
—  Where  a  partnership  between  attor- 
neys is  dissolved  after  they  have  com- 
menced a  suit  to  foreclose  a  mortgage 
and  a  new  partnership  is  formed  con- 
sisting of  one  of  the  members  of  the 
old  firm  and  a  new  member  and  the 
latter  goes  out  of  the  firm  and  transfers 
his  interest  in  the  costs  before  the 
money  is  collected  in  the  foreclosure 
suit,  the  member  thus  retiring  is  not 
liable  for  the  default  of  his  former 
partner  in  not  paying  over  the  money 
subsequently  received  by  him  and 
therefore  cannot  be  joined  with  him  as 
a  codefendant.  Ayrault  v.  Chamber- 
lin,  26  Barb.  (N.  Y.)  83.  See  also 
Maverick  v.  Maury  79  Tex.  435. 
wherein  it  appeared  that  plaintifl  had 
made  a  contract  to  perform  labor  and 
furnish  materials,  and  while  the  work 
was  progressing  plaintiff  took  into  his 
business  a  partner,  but  before  the 
work  ended  such  partner  had   retired 
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Exception  to  Rule.  —  The  incoming  partner  may  be  joined  as  a 
coplaintiff  where  the  claim  of  the  old  firm  has  been  assigned  to 
the  new  firm  *  under  statutes  making  choses  in  action  assignable 
or  providing  that  actions  shall  be  brought  by  the  real  party  in 
interest.* 

Agreement  to  Substitute  New  Firm  as  Creditor.  —  So  where,  by  agree- 
ment of  all  the  partners  and  consent  of  the  debtor,  a  new  firm  is 
substituted  as  creditor  in  place  of  the  old,  the  action  must  be 
brought  by  the  new  firm,  including,  of  course,  the  incoming  part- 
ner; but  it  must  be  brought  upon  the  new  promise.* 

The  Incoming  Partner  May  Be  Joined  as  a  Defendant  where  by  agreement 
of  all  the  parties,  including  the  creditor,  the  new  firm  is  substi- 
tuted as  the  debtor  in  place  of  the  old,  for  in  such  case  the  action 
must  be  against  the  members  of  the  new  firm.* 


I 


from  the  business  and  released  his  in- 
terest to  plaintifif.  It  was  held  that 
the  new  partner  was  neither  a  neces- 
sary nor  a  proper  party  to  the  suit. 
Not  having  been  a  party  to  the  con- 
tract when  made,  it  was  not  necessary 
to  allege  the  fact  that  he  had  acquired 
an  interest  which  he  had  reassigned  to 
the  plaintiff  before  suit. 

1.  Pease  v.  Rush,  2  Minn.  107;  West 
V.  Citizens'  Ins.  Co.,  27  Ohio  St.  i; 
Viles  V.  Bangs,  36  Wis.  131. 

Assignment  of  Contracts  Not  Personal. 
—  A  change  in  the  personnel  of  a  firm 
will  not  prevent  a  recovery  by  the  new 
firm  under  a  contract  entered  into  by 
the  old  firm  and  assigned  by  it  to  the 
new  firm,  where  such  contract  was  not 
personal  in  any  sense  which  required 
its  performance  by  all  or  any  particu- 
lar member  of  the  firm.  Gast  7/.  Johns- 
ton, (City  Ct.)  3  N.  Y.  St.  Rep.  258, 
citittg  Devlin  v.  New  York.  63  N.  Y.  8. 

In  Welsh  v.  Lemert,  92  Iowa  116.  an 
agent  to  sell  lands  for  an  agreed  com- 
mission took  another  into  partnership 
with  himself,  and  thereafter  a  sale  was 
made  by  the  firm;  it  was  held  that  the 
partners  might  sue  jointly  for  the 
agreed  commission.  The  court  said 
that  it  knew  of  no  reason  why  a  per- 
son having  a  claim  could  not  assign 
one-half  of  it  to  another  and  then 
jointly  with  him  maintain  a  suit 
thereon.^  The  court  admitted,  how- 
ever, that  if  the  contract  were  an  un- 
executed contract,  it  would  not  be  com 
petent  by  forming  a  partnership  to 
enforce  contractual  relations  or  obliga- 
tions with  the  defendant  in  its  execu- 
tion to  which  he  had  never  consented. 

2.  See  generally  articles  Parties, 
ante,   p.  456;    and   Equitable  Assign- 


ments, vol.  7,  p.  730.  See  also  title 
Partnership,  in  Am.  and  Eng.  Encyc. 
of  Law. 

3.  Armsby  v.  Farnam,  16  Pick. 
(Mass.)  318;  Firemen's  Ins.  Co.  v 
Floss,  67  Md.  403,  wherein  it  was  held 
that  it  must  appear  that  all  who  sue 
were  partners  at  the  time  of  making 
the  contract,  and  that  one  who  has 
been  subsequently  admitted  as  a  part- 
ner cannot  join  in  the  action  although 
it  was  agreed  between  the  partners 
that  he  should  become  equally  inter- 
ested in  the  rights  of  the  firm,  unless 
since  his  accession  there  has  been  a 
new  promise  to  pay  the  new  firm. 

4.  Tysen  v.  Somerville,  35  Fla.  219; 
Pfeiffer  v.  Hunt,  75  Ga.  513;  Smith  v. 
Shelden.  35  Mich.  42;  Osborn  v.  Os- 
born  36  Mich.  48-  Manny  v.  Frasier, 
27  Mo.  419;  Ayrault  v.  Chamberlin,  26 
Barb.  (N.  Y.)  83. 

A  Firm  Cannot  Be  Released  from  its 
debts  by  any  agreement  with  a  stranger 
firm  to  which  it  sells  out,  that  the  lat- 
ter shall  pay  the  debts,  unless  the  cred- 
itors accept  the  latter  firm  as  their 
debtor,  in  which  case  the  members  of 
the  new  firm  are  the  only  proper  de- 
fendants.    Hayes  v.   Knox,  41    Mich. 

529- 

Averment  of  Facts  Showing  Consent  of 
Creditor.  —  "When  the  dissolution  of 
an  old  firm  occurs  and  a  new  firm 
agrees  to  assume  the  liabilities  of  the 
old,  but  slight  circumstances  are  re- 
quired to  justify  finding  an  intention 
on  the  part  of  a  creditor  of  the  old 
firm,  who  has  notice  of  the  dissolution 
and  agreement,  to  accept  the  liability 
of  the  new  instead  of  the  old  firm. 
Regester  v.  Dodge,  19  Blatchf.  (U.  S.) 
79,  61  How.  Pr.  (N.  Y.)  107.     We  thin^ 
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Action  upon  Contract  of  Assumption.  —  Even  in  the  absence  of  the  con- 
sent of  the  creditor  to  the  discharge  of  the  old  firm  and  the 
substitution  of  the  new,  under  the  doctrine  prevailing  in  many 
jurisdictions,  that  persons  for  whose  benefit  a  contract  is  made 
may  sue  thereon,  the  new  firm  or  the  incoming  partner  may  be 
sued  as  a  defendant  where  such  new  firm  or  incoming  partner 
has  by  agreement  with  the  old  firm  assumed  the  debt  of  the  plain- 
tiff and  the  suit  is  brought  by  the  creditor  upon  such  contract  of 
assumption.* 

(3)  Retirement  of  Member. —  As  a  General  Eule,  a  retired  partner 
ought  to  join  as  plaintiff  and  be  joined  as  a  defendant  in  every 
action  to  which,  had  he  not  retired,  he  would  have  been  a  neces- 
sary party.* 

Exceptions  to  Eule.  —  Under  statutes  requiring  actions  to  be  prose- 
cuted by  the  real  parties  in  interest  and  authorizing  assignees  to 
sue  in  their  own  names^  where  a  partner  retires  and  the  firm 
claims  are  assigned  to  the  remaining  partners  or  to  a  new  firm, 


the  demand  alleged  here  on  the  new 
firm,  and  the  institution  of  suit  against 
it  on  its  promise,  is  sufficient  to  show 
an  intention  on  the  plaintiff's  part  to 
accept  the  new  firm  as  his  debtors,  and 
to  discharge  the  old."  Tysen  v.  Som- 
erville,  35  Fla.  227. 

1.  Ellis  V.  Harrison,  104  Mo.  270; 
Meyer  v.  Lowell.  44  Mo.  328;  Barlow 
V  Myers,  64  N.  Y.  41;  Arnold  v.  Nich- 
ols, 64  N.  Y.  117.  But  see  Manny  v. 
Frasier,  27  Mo.  419;  Pfeiffer  v.  Hunt, 
75  Ga.  513.  See  also  generally  article 
Parties  to  Actions,  ante,  p.  456.  Gen- 
erally as  to  the  liability  of  an  incom- 
ing partner  upon  a  contract  assuming 
the  debts  of  the  old  firm,  see  title  Part- 
nership, in  Am.  and  Eng.  Encyc.  of 
Law. 

2.  Shorter  v.  High  tower,  48  Ala.  526; 
Regester  v.  Dodge,  6  Fed.  Rep.  6. 

Business  Carried  On  by  One  Partner  after 
Dissolution.  —  In  Atkinson  v.  Laing,  D. 
&  R.  N.  P.  16,  16  E.  C.  L.  415,  it  was 
held  that  where  a  partnership  between 
two  persons  in  trade  had  been  dis- 
solved, and  one  of  them  carried  on 
business  afterwards  solely  on  his  own 
account  but  in  the  names  of  himself 
and  former  partner,  he  might  maintain 
assumpsit  alone  for  goods  sold  and  de- 
livered to  the  defendant  during  the  ex- 
istence of  the  partnership.  But  the 
propriety  of  this  decision  has  been  said 
to  be  more  than  doubtful.  Lindley  on 
Partnership,  p.  287. 

Illustrations  of  Bule.  —  Where  goods 
are  consigned  to  a  firm  of  factors  and 
the  partnership  is  dissolved,  one  retir- 


ing and  the  other  remaining,  and  he 
who  retires  sells  the  goods  and  receives 
the  avails,  the  action  lies  against  both 
jointly,  the  consignee  and  consignor. 
Briggs  V.  Briggs,  20  Barb.  (N.  Y.)  477, 
affirmed  in  15  N.  Y.  471,  wherein  the 
court  said  that  the  principle,  and  its 
application  to  the  case  of  factors  where 
one  of  the  firm  retires  before  the  con- 
tract is  completed,  is  well  settled. 
Citing  Godfrey  v.  Saunders,  3  Wils. 
114;  Whiting  V.  Farland,  i  Conn.  60 
and  Wells  v.  Ross,  7  Taunt.  403,  2  E. 
C.  L.  402.  In  this  last  case,  the  facts 
of  which  were  precisely  like  the  facts 
in  the  Briggs  case,  supra,  it  was  held 
that  the  partner  who  continued  in  the 
business  and  made  the  sales  was  liable 
to  the  principal  on  a  count  for  money 
had  and  received,  and  it  was  said  that 
he  was  alone  liable  in  that  form  of 
action,  for  the  reason  that  the  retiring 
partner  had  never  received  any  part  of 
the  price;  but  the  court  was  careful  to 
add.  that  an  action  on  their  joint  un- 
dertaking would  have  lain  against 
both. 

New  Firm  Composed  of  Members  of  Old 
Firm.  —  A  new  firm,  though  composed 
entirely  of  a  portion  of  the  members  of 
a  former  partnership  which  is  dis- 
solved, cannot  be  sued  jointly  in  its 
firm  name  for  the  liabilities  of  the  old 
firm.  Shorter  v.  Hightower,  48  Ala. 
526. 

Where  a  Partner  Retires  "Without  No- 
tice of  Dissolution  and  a  new  one  takes 
his  place,  the  old  name  being  retained, 
a  former  dealer  to  whom  the  firm  be- 
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the  remaining  partners  or  the  new  firm  may  sue  thereon  without 
joining  the  former  member;  *  and  irrespective  of  whether  or  not 
choses  in  action  are  assignable,  if  the  retiring  partner  transfers  the 
claim  to  the  remaining  partners  or  a  new  firm  and  the  debtor 
agrees  to  accept  them  as  his  creditors  in  place  of  the  old  firm 
they  may  sue  without  joining  the  retired  partner.* 

Where  by  Consent  of  the  Creditor  and  All  the  Partners,  the  remaining  part- 
ners or  new  firm  are  substituted  as  the  debtor  in  place  of  the  old 
firm,  the  retiring  partner  is  not  a  necessary  party  defendant,' 
and  even  without  the  consent  of  the  creditor,  the  remaining  part- 
ners or  the  new  firm  may  become  solely  liable  by  reason  of  a 
contract  with  the  retiring  partners  to  pay  the  firm  debt.* 

(4)  Death  of  Member  —  (a)  In  Absence  of  Statute.  —  At  common 
law  and  in  the  absence  of  statute  changing  the  rule,  upon  the 
death  of  a  partner  the  rights  and  liabilities  of  the  firm  pass  to  the 
surviving  partners,  and  all  actions  thereon  must  be  brought  by  or 
against  such  survivors  alone.* 


comes  indebted  can  hold  either  the 
original  partners  by  estoppel  or  the  new 
firm  as  the  actual  debtors,  but  cannot 
hold  both.  Scarf  v.  Jardine,  L.  R.  7 
App.  345- 

1.  Walker  v.  Steel,  9  Colo.  388; 
Pease  v.  Rush,  2  Minn.  107;  West  v. 
Citizens'  Ins.  Co.,  27  Ohio  St.  i;  Gastz/. 
Johnston.  (City  Ct.)  3  N.  Y.  St.  Rep. 
258;  Whiilock  V.  McKechnie,  i  Bosw. 
(N.  Y.)  427.  See  also  generally  articles 
Equitable  Assignments,  vol.  7,  p.  730; 
Parties  to  Actions,  ante,  p.  456. 

A  similar  exception  exists  in  case 
of  incoming  partners.  See  supra,  p. 
881. 

At  Common  Law  choses  in  action  were 
not  assignable,  and  where  one  partner 
assigned  his  interest  to  a  copartner  the 
latter  was  nevertheless  compelled  to 
sue  in  the  name  of  all  the  partners. 
Molen  V.  Orr,  44  Ark.  488;  Busfield  v. 
Wheeler,  14  Allen  (Mass.)  139;  Holmes 
V.  Shands,  26  Miss.  639;  De  Groot  v. 
Darby,  7  Rich.  L.  (S.  Car.)  118.  See 
also  generally  as  to  the  right  of  an  as- 
signee to  use  the  assignor's  name,  arti- 
cle Parties  to  Actions,  ante,  p.  456. 

2.  Howell  V.  Reynolds,  12  Ala,  128; 
Molen  V.  Orr,  44  Ark.  486;  Allstan  v. 
Contee,  4  Har.  &  J.  (Md.)  351;  De 
Groot  V.  Darby,  7  Rich.  L.  (S.  Car.) 
118;  Anderson  v.  Holmes,  14  S.  Car. 
162;  Thrall  v.  Seward,  37  Vt.  573; 
Eaton  V,  Whitcomb,  17  Vt.  641. 

3.  Way  V.  Fravel.  61  Ind.  162;  Os- 
born  V.  Osborn,  36  Mich.  48;  Dodd  v. 
Dreyfus,  57  How.  Pr.  (N.  Y.  Supreme 
Ct.)  319;  Regester  v.  Dodge,  6  Fed. 
Rep.  6. 


4.  Dunlap  v.  McNeil,  35  Ind.  316: 
Devol  V.  Mcintosh,  23  Ind.  529;  Hag- 
gerty  v.  Johnston,  48  Ind.  41;  Hardy 
V.  Blazer,  29  Ind.  226;  Robbins  v. 
Lincoln,  12  Wis.  i.  See  also  a  similar 
exception  as  10  incoming  partners, 
supra,  p.  882.  As  to  the  right  of  a  third 
person  to  sue  upon  a  contract  made  lot 
his  benefit,  see  generally  article  Par- 
ties TO  Actions,  ante,  p.  456. 

5.  Alabama.  —  Dixon  v.  Barclay,  2^ 
Ala,  370;  Smith  v.  Hunt,  2  Stew.  (Ala.) 
222;  Andrews  v.  Brown,  21  Ala.  437; 
Offutt  V.  Scott,  47  Ala.  104;  CuUum  v. 
Batre,  i  Ala.  126. 

Arkansas  — Stillwell  v.  Gray,  17 
Ark.  473;  Molen  v.  Orr,  44  Ark.  486; 
McLain  v.  Carson,  4  Ark.  164. 

California.  —  West  Coast  Lumber 
Co.  V.  Apfield,  86  Cal.  335;  Corson  v. 
Berson,  86  Cal.  433. 

Colorado.  —  Smith  v.  Salomon,  i  Colo. 
176. 

Connecticut. — Vandenheuvel  v.  Storrs, 
3  Conn.  207. 

Georgia.  —  Bennett  v,  Woolfolk,  15 
Ga,  213;  Morrow  v.  Cloud,  77  Ga.  114; 
Roosvelt  V.  McDowell,  i  Ga.  489; 
Knox  V.  Bates,  79  Ga.  425. 

Illinois.  —  Belton  v.  Fisher,  44  111. 
32;  Horton  v.  Brown,  45  111.  App.  171. 

Indiana.  —  Mcintosh  v.  Zaring,  150 
Ind.  301;  Willson  v.  Nicholson,  61  Ind. 
241;  Nicklaus  v.  Dahn,  63  Ind.  87: 
Culbertson  v.  Townsend,  6  Ind.  64; 
Needham  v.  Wright,  140  Ind.  190; 
Anderson  v.  Ackerman,  88  Ind. 
481. 

Iowa.  —  Childs  v.  Hyde,  10  Iowa 
294;  Black  V.  Struthers,  11  Iowa  459; 
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Action  by  or  against  Personal  Bepresentatives.  —  Upon  the  death  of  the 
last  survivor  the  action  rr.ust   be  brought  by  or  against  his  per- 


Postlewait  v.  Howes,  3  Iowa  365; 
Brown  v.  Allen,  35  Iowa  306. 

Kentucky.  —  Broadfoot  v.  Rowe,  14 
Ky.  L.  Rep.  895;  McCandless  v.  Had- 
den,  9  B.  Mon.  (Ky.)  187;  Southard  v. 
Lewis,  4  Dana  (Ky.)  148. 

Maine.  —  Strang  v.  Hirst,  61  Me.  9; 
Clark  V.  Howe,  23  Me.  560;  Stevens  v. 
Rollins,  34  Me.  226. 

Maryland.  —  Raborg  v.  Columbia 
Bank,  i  Har.  <&  G.  (Md.)  231 ;  Harwood 
V.  Jones,  10  Gill  &  J.  (Md.)  404. 

Massachusetts.  —  Stafford  v.  Gold,  9 
Pick.  (Mass.)  533;  Knowles  v.  Byrnes, 
5  Met.  (Mass.)  115;  Peters  v.  Davis,  7 
Mass.  257;  Rice,  Appellant,  7  Allen 
(Mass.)  112;  Oakman  v.  Dorchester 
Mut.  F.  Ins.  Co.,  98  Mass.  57. 

Michigan.  —  O'Connell  i\  Schwana- 
beck,  76  Mich.  517;  Newberry  v.  Trow- 
bridge, 13  Mich.  263;   Pfeffer  v.  Steiner, 

27  Mich.  537;  Bassett  v.  Miller,  39 
Mich.  133;  Teller  v.  Wetherell,  9  Mich. 
464;  Mead  v.  Raymond,  52  Mich.  14; 
Cragin  v.  Gardner,  64  Mich.  399. 

Mississippi.  —  Freeman  v.  Stewart, 
•41  Miss.  138;  Robinson  v.  Thompson, 
Smed.  &  M.  Ch.  (Miss.)  454;  Hunt  v. 
Drane,  32  Miss.  243. 

Missouri.  —  Ober  v.  Indianapolis, 
etc.,  R.  Co.,  13  Mo.  App,  81;  Matney 
V.  Gregg  Bros.  Grain  Co  ,  19  Mo.  App. 
107;  Hargadine  v.  Gibbons,  45  Mo. 
App.  460;  Bredow  v.  Mutual  Sav.  Inst., 

28  Mo.  181. 

Montana.  —  Parchen  v.  Peck,  2  Mont. 
567;  Bohm  V.  Dunphy,  i  Mont.  333. 

Nebraska.  —  Union  Pac.  R.  Co.  v. 
Metcalf,  50  Neb.  452;  1-indner  v. 
Adams  County  Bank,  49  Neb.  735. 

iVevada.  —  Maples  v.  Geller,   i   Nev. 

233- 

New  Hampshire.  —  Ledden  v.  Colby, 
14  N.  H.  33;  Joyslin  v.  Taylor,  24  N. 
H.  269. 

New  York.  —  Secor  v.  Pendleton,  47 
Hun  (N.  Y.)  281;  Ridley  v.  Brady,  3 
How.  Pr.  N.  S.  (N.  Y.  City  Ct.)  94; 
Matthews  v.  Stietz,  5  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  235;  Bernard  v.  Wil- 
cox, 2  Johns.  Cas.  (N.  Y.)  374;  Farwell 
V.  Davis,  66  Barb.  (N.  Y.)  73;  Carrere 
V.  SpofTord,  15  Abb.  Pr.  N.  S.  (N.  Y. 
Super.  Ct.)  47;  Woarms  v.  Bauer,  16 
Daly  (N.  Y.)  333;  Grant  v.  Shutter,  i 
Wend.  (N.  Y.)  150;  Merrill  v.  Blanch- 
ard,  7  N.  Y.  App.  Div.  167:  Fogarty  v. 
Cullen,  49  N.  Y,  Super.  Ct.  397;  Voor- 
his  V.  Childs,  17  N.  Y.  354;  Holmes  v. 


D'Camp,  I  Johns.  (N.Y.)  34;  Nehrboss 
V.  Bliss,  2  Civ.  Pro.  Rep.  (N.  Y.  City 
Ct.)  39,  88  N.  Y.  600;  Lachaise  v. 
Libby,  13  Abb.  Pr.  (N.  Y.  C.  PI.)  6; 
Goelet  V.  M'Kinslry,  i  Johns.  Cas.  (N. 
Y.)  405. 

North  Carolina. — Felton  v.  Reid,  7 
Jones  L.  (N.  Car.)  269;  Burgwin  v.  Host- 
ler, Tayl.  (N.  Car.)  124;  Rice  v.  Rich- 
ards, Busb.  Eq.  (N.  Car.)  277. 

Pennsylvania.  —  Davis  v.  Church,  i 
W.  &  S.  (Pa.)  240;  Wallace  v.  Fitzsim- 
mons,  I  Dall.  (Pa.)  248;  Kutz  v.  Drei- 
belbis,  24  W.  N.  C.  (Pa.)  67;  Hoskin- 
son  V.  Eliot,  62  Pa.  St.  393. 

Rhode  Island.  —  Hawkins  v.  Capron, 
17  R.  I.  679. 

South  Carolina.  —  Kinsler  v.  Mc- 
Cants,  4  Rich.  L.  (S.  Car.)  46;  Fisher 
V.  Tucker,  i  McCord  Eq.  (S.  Car.)  169, 
Marvin  v.  M'Rae.  Rice  L.  (S.  Car;)  171; 
Dial  V.  Agnew,  28  S.  Car.  454. 

Tennessee.  —  Trundle  v.  Edwards,  4 
Sneed  (Tenn.)  574;  Walker  v.  Gal- 
breath,  3  Head  (Tenn.)  315. 

Texas.  —  Lovelady  v.  Bennett,  (Tex. 
Civ.  App.  1895)  30  S.  W.  Rep.  1124; 
O'Brien  v.  Gilleland,  79  Tex.  602;  Du- 
laney  z/.  Walshe,  3  Tex.  Civ.  App.  174; 
Watson  V.  Miller,  55  Tex.  290;  Fire 
Assoc.  &».  Laning,  (Tex.  Civ.  App.  1895) 
31  S.  W.  Rep.  681. 

Vermont.  —  Wood  v.  Rutland,  etc., 
Mut.  F.  Ins.  Co.,  31  Vt.  565;  Meader 
V.  Leslie,  2  Vt.  569;  Meader  v.  Scott,  4 
Vt.  26. 

Washington.  —  Barlow  v.  Coggan,  i 
Wash.  Ter.  257. 

Wisconsin.  —  Roys  v.  Vilas.  18  Wis. 
169;  Shields  v.  Fuller,  4  Wis.  102,  65 
Am.  Dec.  293;  Butler  v.  Kirby,  53  Wis. 
188;  Sherman  v.  Kreul,  42  Wis.  33. 

United  States.  —  Bischoffsheim  v. 
Baltzer,  20  Fed.  Rep.  890;  Suydam  v. 
Ewing,  2  Blatchf.  (U.S.)  359;  Wickliffe 
V.  Eve,  17  How.  (U.  S.)  468;  Nelson  v 
Hill,  5  How.  (U.  S.)  127. 

England.  —  Bolckow  v.  Foster,  24 
Grant's  Ch.  (U.  C.)  333;  Hyat  z.  Hare, 
Comb.  383;  Richards  v.  Hunter,  3  B. 
&  B.  302;  Mountstephen  v.  Brooke,  i 
B.  &  .Md.  224;  Richards  v.  Heather,  i 
B.  &  Aid.  29. 

See  also  cases  cited  to  more  specific 
propositions  throughout  this  section. 

Death' of  Partner  after  Dissolution. — 
The  surviving  member  of  a  partnership 
succeeds  to  the  firm's  right  of  action, 
notwithstanding  its  dissolution  prior  to 
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sonal  representative  alone.*     The  personal   representative   of  a 
deceased  partner  cannot  join  with  the  survivors  as  a  plaintiff.* 


r 


the  copartner's  death,  the  partnership 
business  being  yet  unsettled.  Ober  v. 
Indianapolis,  etc.,  R,  Co.,  13  Mo.  App. 
81;  Hargadine  v.  Gibbons,  45  Mo. 
App.  460,  disapproving^  Mutual  Sav. 
Inst.  V.  Enslin,  37  Mo.  453,  and  review- 
ing many  cases.  See  also  Kinsler  v. 
McCants,  4  Rich.  L.  (S.  Car.)  46. 

Intervention  by  Executor  of  Deceased.  — 
A  surviving  partner  being  legally  en- 
titled to  collect  debts  due  the  partner- 
ship, the  executor  of  a  deceased  part- 
ner has  no  right  to  intervene  in  a  suit 
brought  by  the  survivor  to  collect  a 
debt,  when  the  only  object  of  the  inter- 
vention is  to  join  in  the  recovery. 
Watson  V.  Miller,  55  Tex.  290. 

1.  Costley  V.  Wilkerson,  49  Ala.  210; 
Whitney  v.  Cook,  5  Mass.  139;  Copes 
v.  Fultz,  I  Smed.  &  M.  (Miss.)  623, 
Nehrboss  v.  Bliss,  88  N,  Y.  600;  Car- 
rere  v.  Spoflord,  46  How.  Pr.  (N.  Y. 
Super.  Ct.)  294;  Secor  v.  Pendleton,  47 
Hun  (N.  Y.)  281 ;  Bridge  v.  Swain,  3 
Redf.  (N.  Y.)  487;  Gere  v.  Clarke,  6 
Hill  (N.  Y.)  350;  Richards  v.  Heather, 
1  B.  &  Aid.  29;  Calder  v.  Rutherford, 
3  Brod.  &  B.  302,  7  E.  C.  L.  447. 

Assignment  of  Ail  Interests  to  Deceased. 
—  Where  one  of  two  partners  of  a  firm 
retired  from  it,  and  assigned  all  his 
interest  in  the  store  accounts  to  the 
other,  and  the  latter  afterwards  died,  it 
was  held  that  actions  to  recover  such 
debts  should  be  in  the  name  of  the 
surviving  partner,  and  not  in  that  of 
the  personal  representative  of  the  de- 
ceased one  to  whom  they  had  been  as- 
signed. Felton  V.  Reid,  7  Jones  L.  (N. 
Car.)  269. 

2.  Alabama.  —  Davidson  v.  Weems, 
58  Ala.  187;  Calvert  v.  Marlow,  18 
Ala.  67,  Costley  v.  Wilkerson,  49  Ala. 
210. 

Illinois.  —  Belton  v.  Fisher,  44  111.  32. 

Indiana.  —  Nicklaus  v.  Dahn,  63 
Ind.  87;  Willson  v.  Nicholson,  61  Ind. 
241. 

lovja.  —  Brown  v.  Allen,  35  Iowa  306. 

Kentucky.  —  McCandless  v.  Hadden. 
9  B.  Mon.  (Ky.)  186;  Morrison  v.  Winn, 
Hard.  (Ky.)  488.  Wilson  v.  Soper,  13 
B.  Mon.  (Ky.)4ii,  56  Am.  Dec.  573. 

Maine.  —  Strang  v.  Hirst,  61  Me.  9; 
Stevens  v.  Rollins,  34  Me.  226. 

Maryland.  —  Barney  v.  Smith,  4  Har. 
&  J.  (Md.)485. 

.Massachusetts.  —  Stafford   v.   Gold,  9 
Pick.  (Mass.)  533,  Holbrook  v.  Lackey, 


13  Met.  (Mass.)  132,  46  Am.  Dec.  726; 
Oakman  v.  Dorchester  Mut.  F.  Ins. 
Co.,  98  Mass.  57. 

Michigan.  —  Pfeffer  v.  Steiner,  27 
Mich.  537;  Bassett  v.  Miller,  39  Mich. 

133- 

Mississippi.  —  Robinson  v.  Thomp- 
son, Smed.  &  M.  Ch.  (Miss.)  454;  Copes 
V.  Fultz,  I  Smed.  &  M.  (Miss.)  623. 

Missouri.  —  Ambs  v.  Caspari,  13  Mo, 
App.  586;  Matney  v.  Gregg  Bros. 
Grain  Co.,  19  Mo.  App.  107;  Hargadine 
V.  Gibbons,  45  Mo.  App.  460,  on  ap- 
peal, 114  Mo.  561. 

Montana.  —  Bohm  v.  Dunphy,  i 
Mont.  333. 

Nevada.  —  Quillen  v.  Arnold,  12 
Nev.  234;  Manning  v.  Smith,  16  Nev. 
85;  Reese  v.  Kinkead,  17  Nev,  447. 

New  Hampshire.  —  Ledden  v.  Colby, 

14  N.  H.  33,  40  Am.  Dec.  173. 

New  York.  —  Bernard  v.  Wilcox,  2 
Johns.  Cas.  (N.  Y.)  374;  Daby  v.  Erics- 
son, 45  N.  Y.  786;  Holmes  v.  D'Camp, 
I  Johns.  (N.  Y.)  34,  3  Am.  Dec.  293; 
Murray  v.  Mumford,  6  Cow.  (N.  Y.) 
441;  Egberts  v.  Wood,  3  Paige  (N.  Y.) 
517;  Pinckney  v.  Wallace,  i  Abb.  Pr. 
(N.  Y.  C.  PI.)  82. 

North  Carolina.  —  Manning  v.  Brick- 
ell,  2  Hayw.  (N.  Car.)  133;  Felton  v. 
Reid,  7  Jones  L.  (N.  Car.)  269;  Rice  v. 
Richards,  Busb.  Eq.  (N.  Car.)  277. 

Ohio.  —  Beach  v.  Hay  ward,  10  Ohio 

455- 

Pennsylvania.  —  Davis  v.  Church,  i 
W.  &  S.  (Pa.)  241;  Wallace  v.  Fitzsim- 
mons,  I  Dall.  (Pa.)  248;  McCarty  v. 
Nixon,  2  Dall.  (Pa.)  65,  note  a. 

South  Carolina.  —  Dial  v.  Agnew,  28 
S.  Car.  454,  Kinsler  v.  McCants,  4 
Rich.  L.  (S.  Car.)  46,  53  Am.  Dec.  711. 

Tennessee. — Walker  v.  Galbreath,  3 
Head  (Tenn.)  315. 

Texas.  —  Watson  v.  Miller,  55  Tex. 
289. 

Wisconsin.  —  Roys  v.  Vilas,  18  Wis. 

169,  Shields  v.  Fuller,  4  Wis.  ro2,  Mc- 
Cartney V.  Hubbell,  52  Wis.  360. 

United  States.  —  Kirby  v.  Lake  Shore, 
etc.,  R.  Co.,  8  Fed.  Rep.  462. 

England.  —  Bolckow  v  Foster,  24 
Grant's  Ch.  (U.  C.)  333;  Martin  v. 
Crump,  2  Salk.  444,  i  Ld.  Raym.  340, 
Comb.  474;  Kemp  v.  Andrews,  Carth.' 

170.  3  Lev.  290;  Smith  v.  Barrow.  2  T. 
R.  476;  Hancock  v.  Haywood,  3  T.  R, 
433;  Dixon  v.  Hamond.  2  B.  &  Aid. 
310;  Golding  v.  Vaughan,  2  Chit.  Rep. 
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A  Dormant  Partner  who  is  the  last  survivor  may  sue  without  join- 
ing the  administrator  of  the  deceased  partner  as  a  coplaintiff .  * 

No  Action  against  Personal  Bepresentatiye.  —  The  personal  representa- 
tive of  a  deceased  partner  cannot  be  joined  as  a  defendant  with 
the  survivors,'  or  the  personal  representatives  of  the  last  sur- 
vivor,* or  be  sued  alone.* 

Bemedy  in  Equity  against  Decedent's  Estate.  —  The  deceased  partner's 


436,  18  E.  C.  L.  391:  Haig  v.  Gray,  3 
De  G.  &  Sm.  741. 

1.  Beach  v.  Hayward,  10  Ohio  455. 
Who  May  Object  to  Joinder  of  Personal 

Bepresentative.  —  The  members  of  a 
firm  agreed,  in  their  articles  of  copart- 
nership, that,  if  a  certain  partner 
should  die  before  the  expiration  of  the 
stipulated  term  of  partnership,  his  in- 
terest should  survive  to  his  personal 
representatives,  by  whom,  with  the 
other  partners,  the  business  should  be 
continued.  The  partner  in  question, 
by  his  will,  directed  his  executors  to 
carry  out  the  partnership  agreement. 
It  was  held  that  defendant,  in  an  ac- 
tion for  a  firm  debt,  could  not  object 
that  the  deceased  partner's  executors 
were  improperly  joined  as  plaintiffs. 
Woarms  v.  Bauer,  (City  Ct.)  7  N.  Y. 
Supp.  323,  affirmed  in   16  Daly  (N.  Y.) 

333- 

When  Joinder  of  Administrator  Is 
Proper.  —  If  land  is  purchased  by  part- 
ners with  partnership  funds,  for  part- 
nership purposes  and  is  not  needed  for 
the  payment  of  debts,  the  title  vests  in 
the  members  of  the  firm  aes  tenants  in 
common;  and,  after  the  death  of  one 
of  them,  a  petition  for  damages  sus- 
tained by  reason  of  the  location  of  a 
railroad  upon  it,  is  properly  brought  in 
the  joint  names  of  his  administrator 
and  the  surviving  partner.  Whitman 
V.  Boston,  etc.,  R.  Co.,  3  Allen  (Mass.) 

133- 

2.  Georgia.  —  Bennett  v.  Woolfolk, 
15  Ga.  213. 

Indiana.  —  Willson  v.  Nicholson,  61 
Ind.  241. 

Iowa.  —  Cbilds  v.  Hyde,  10  Iowa 
294;  Black  V.  Struthers,  11  Iowa  459. 

Kentucky.  —  Southard  v.  Lewis,  4 
DanalKy.)  148. 

Nebraska.  —  Palmer  v.  Maxwell,  11 
Neb.  598. 

Nevada.  —  Maples  v.  Geller,  i   Nev. 

233- 

New  York.  —  Grant  v.  Shurter,  i 
Wend.  (N.  Y.)  148:  Higgins  v.  Free- 
man, 2  Duer  (N.  Y.)  650;  Voorhis  v. 
Baxter,  18  Barb.  (N.  Y.)  592;  Arthur 


V.  Griswold,  16  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  238, 

Pennsylvania.  —  Hoskinson  v.  Eliot, 
62  Pa.  St.  393. 

South  Carolina.  —  Fisher  v.  Tucker, 
I  McCord  Eq.  (S.  Car.)  169. 

Tennessee.  —  Trundle  v.  Edwards,  4 
Sneed  (Tenn.)  574. 

Texas.  —  Lovelady  v.  Bennett,  (Tex. 
Civ.  App.  1895)  30  S.  W.  Rep.  1124; 
Dulaney  v.  Walshe,  3  Tex.  Civ.  App. 
174. 

Contra.  —  Ricart  v.  Townsend.  6 
How.  Pr.  (N.  Y.  Supreme  Ct.)  460,  in 
which  case  it  was  held  that  under  the 
code  it  is  no  misjoinder  of  parties  to 
unite  the  surviving  partner  with  the 
representatives  of  the  deceased  partner 
in  an  action  on  a  partnership  contract, 
although  it  was  admitted  that  the  rule 
was  otherwise  under  the  former  system 
of  pleading  and  practice.  See  also 
Henderson  v.  Kissam,  8  Tex.  46, 
wherein  the  court  said,  "  that  as  a 
general  rule,  under  our  system  of  pro- 
cedure, in  which  the  principles  and 
practice  of  both  the  common  law  and 
equity  jurisdictions  are  blended,  there 
would  be  no  error  in  joining  the  sur- 
vivor with  the  representative  of  a  de- 
ceased joint  obligor  or  partner." 

3.  McNally  v.  Kerswell,  37  Me.  550; 
Secor  V.  Pendleton,  47  Hun  (N.  Y.)  281. 

Contra. —  In  Kottwitz  v.  Alexander, 
34  Tex.  689,  the  suit  was  brought 
against  the  representatives  of  two  de- 
ceased partners  jointly,  and  it  was 
held  not  only  that  there  was  no  mis- 
joinder, but  that  on  the  contrary  it 
would  have  been  error  to  have  brought 
separate  suits. 

The  Joint  Liability  of  Partners  Is  Sev- 
ered by  Their  Death,  and  a  claim  against 
their  estates  cannot  be  prosecuted 
against  their  administrator  in  one  ac- 
tion, although  the  same  individual 
should  administer  on  both  estates. 
McNally  v.  Kerswell,  37  Me.  550. 

4.  McLain  v.  Carson,  4  Ark.  164; 
Roosvelt  V.  McDowell,  i  Ga.  489; 
Grant  v.  Shurter,  i  Wend.  (N.  Y.) 
150. 
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estate  is  in  law  discharged  from  the  debt,*  and  the  only  remedy 
available  to  the  creditor  is  in  equity.* 

Express  Joint  and  Several  Contracts.  —  Where  by  express  agreement 
of  the  parties  the  contract  is  joint  and  several,  the  ordinary  rules 
as  to  joint  and  several  contracts  apply,  and  either  the  survivor  or 
the  representative  of  the  deceased  may  be  sued  separately.' 

(b)  Statutory  Changes  —  The  harshness  of  the  common  law  by 
which  all  the  partnership  rights  and  liabilities  were  thrown  upon 
the  surviving  partners  has  been  very  generally  changed  by 
statute.* 

Joint  and  Several  Obligations.  —  In  a  number  of  states  partnership 
obligations  are  made  joint  and  several  instead  of  joint  only,*  the 
effect  of  which  is  to  permit  the  creditor  to  proceed  at  his  option 


I 


1.  McLain  v.  Carson,  4  Ark.  164; 
Pendleton  v.  Phelps,  4  Day  (Conn.) 
481,  Southard  v.  Lewis,  4  Dana  (Ky.) 
148,  Hargadine  v.  Gibbons  45  Mo. 
App.  460;  Grant  v.  Shurter,  i  Wend. 
(N.  Y.)  148;  Trundle  v.  Edwards,  4 
Sneed  (Tenn.)  574.  See  also  generally 
the  title  Partnership,  Am.  and  Eng. 
Encyc.  of  Law. 

2.  McLain  v.  Carson,  4  Ark.  164; 
Trundle  v.  Edwards  4  Sneed  (Tenn.) 
574.  See  also  infra,  IV.  Actions  to 
Charge  Estate  of  Deceased  Partner. 

3.  In  the  Case  of  a  Joint  Contract,  if 
one  of  the  parties  dies,  his  executor  is 
at  law  discharged  from  liability,  and 
the  survivor  alone  can  be  sued;  and  if 
the  executor  be  sued,  he  may  plead  the 
survivorship  or  give  it  in  evidence 
under  the  general  issue.  The  obser- 
vations of  Lord  Mansfield,  in  Rice  v 
Shute,  5  Burr.  2612,  that  "  all  con- 
tracts with  partners  are  joint  and  sev- 
eral, every  partner  is  liable  to  pay  the 
whole,"  had  reference  to  the  extent  of 
liability  of  the  partner,  and  not  to  the 
form  of  proceeding  to  be  pursued  by  a 
creditor.  The  doctrine  that  an  execu- 
tor of  a  deceased  party  may  be  sued  at 
law  in  a  separate  action  applies  only 
to  cases  where  the  contract,  by  the  ex- 
press agreement  of  the  parties,  is  made 
joint  and  several,  and  does  not  author- 
ize a  creditor  to  sue  the  executor  of  a 
deceased  partner  where  the  contract  is 
not  joint  and  several.  Grant  v.  Shur- 
ter I  Wend.  (N.  Y.)  150.  See  also 
generally  article  Parties,  ante,  p.  456. 

4.  See  the  codes  and  statutes  of  the 
various  states.  See  also  infra,  IV.  Ac- 
tions to  Charge  Estate  of  Deceased  Part- 
ner. 

Under  the  Code  the  surviving  partner 
is  the  real  party  in  interest,  and  may 
sue  alone  without  joining  the  personal 


representatives  of  the  deceased.  Daby 
V.  Ericsson,  45  N.  Y.  786;  Broadfoot  v. 
Rowe,  14  Ky.  L.  Rep.  895.  Compare 
Clark  V.  Howe,  23  Me.  560;  Strang  v. 
Hirst,  61  Me.  9.  See  also  generally 
cases  from  code  states  in  the  preceding 
notes  to  this  section. 

Action  by  Assignee  of  Survivor.  —  So, 
also,  the  assignee  of  the  survivor  may 
sue  as  the  real  party  in  interest.  Roys 
V.  Vilas,  18  Wis.  169;  Pinckney  v. 
Wallace,  i  Abb.  Pr.  (N.  Y.  C.  PI.) 
82. 

5.  In  Georgia  it  was  held,  in  Roosvelt 
V.  McDowell,  I  Ga.  489,  that  the  act 
of  Prince's  Dig.  443,  providing  that 
"  Where  any  person  shall  be  in  posses- 
sion, either  in  his  own  right  or  in  any 
other  capacity,  of  any  note,  bill,  bond, 
or  other  obligation  in  writing,  signed 
by  two  or  more  persons,  and  one  or 
more  of  the  persons  whose  names 
are  so  signed  as  aforesaid  shall  die 
before  the  payment  of  the  money,  or 
the  compliance  with  the  condition  of 
such  bond  or  other  obligation  in  writ- 
ing the  person  or  persons  holding 
such  note,  bill,  bond,  or  other  obliga- 
tion in  writing  shall  not  be  compelled, 
as  heretofore,  to  sue  the  survivor  or 
survivors  alone,  but  may  at  his.  her, 
or  their  discretion  sue  the  survivor  or 
survivors,  or  the  representatives  of 
such  deceased  person  or  persons,  or 
the  survivor  or  survivors  in  the  same 
action  with  the  representative  or  repre- 
sentatives of  such  deceased  person  or 
persons,  any  law,  usage,  or  custom  to 
the  contrary  notwithstanding,"  was  not 
intended  to  embrace  partners  where 
the  partnership  name  alone  was  used. 
The  act  was  regarded  as  being  in  dero- 
gation of  the  common  law,  and  was 
therefore  very  strictly  construed.  See 
also  Knox  v.  Bates,  79  Ga  425. 
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either  against  the  survivors  alone,  or  against  the  personal  repre- 
sentatives of  the  deceased  partner.* 

Suit  against  Survivors  and  Eepresentatives  Jointly.  —  In  a  few  states  it  is 
provided  that  the  survivors  and  the  representatives  of  a  deceased 
partner  may  be  sued  jointly  * 

The  Survivor  Is  Eequired  to  Qualify,  in  some  states,  by  taking  out 
letters  of  administration,  or  giving  a  bond  and  filing  an  inven- 
tory, in  default  of  which  the  right  of  administration  of  the  part- 
nership assets,  including  the  right  to  sue  upon  partnership  choses 
in  action,  passes  to  the  administrator  of  the  deceased  partner.* 


1.  Goldsmith  r.  Eichold,  94  Ala  116; 
Ralston  z/.  Moore  io5lnd.243;  Postle- 
wait  V.  Howes,  3  Iowa  365;  Rice,  Ap- 
pellant, 7  Allen  (Mass  )  112;  Hargadine 
V.  Gibbons,  45  Mo.  App.  460;  Shackel- 
ford V.  Clark,  78  Mo.  491;  Eaton  v. 
Walsh,  42  Mo.  272;  Weil  v.  Geurin,  42 
Ohio  St.  302;  Williams  v.  Bradley,  5 
Ohio  Cir.  Ct.  Rep.  114,  3  Ohio  Cir. 
Dec.  58. 

'*  Upon  the  Death  of  One  of  Two  Joint 
Debtors,  the  creditor  has  a  right  to  col- 
lect his  claim  at  law  from  the  survivor, 
or,  at  his  option,  proceed  as  the  statute 
points  out,  against  the  estate  of  the 
deceased.  Kimball  v.  Witney,  15  Ind. 
280.  That  assets  of  the  firm,  sufficient 
to  pay  the  debts,  were  left  in  the  hands 
of  the  deceased  partner  at  the  time  the 
partnership  was  dissolved,  was  imma- 
terial. The  defendant  remained  liable 
until  the  debt  was  paid.  The  plea  in 
abatement  was  clearly  insufficient." 
Ralston  v.  Moore,  105  Ind.  246. 

TTnder  the  Tennessee  Statute  creditors 
may  obtain  judgment  against  the  sur- 
vivor and  the  representative  of  the  de- 
ceased partner  jointly,  or  at  their  elec- 
tion against  either  separately,  and  may 
proceed  to  enforce  satisfaction  against 
either.  Saunders  v.  Wilder,  2  Head. 
(Tenn.)  577. 

2.  Anderson  v.  Pollard,  62  Ga.  46; 
Brown  v.  Clary,  i  Hayw.  (N.  Car.)  108; 
Wiesenfeld  v.  Byrd.  17  S.  Car.  113; 
Saunders  v.  Wilder,  2  Head  (Tenn.) 
577;  Trundle  v.  Edwards,  4  Sneed 
(Tenn.)  573. 

Suit  as  Survivor  and  as  Administrator. 
—  In  Tennessee  a  surviving  partner  who 
is  also  the  administrator  of  his  de- 
ceased partner  may  be  sued  both  in  his 
capacity  of  survivor  and  in  his  capacity 
of  administrator.  Trundle  z/.  Edwards, 
4  Sneed  (Tenn,)  573. 

3.  See  Latimer  v.  Newman,  69  Mo. 
App   76. 

In  Missotiri  it  is  the  settled  construc- 


tion of  the  statute  that  it  does  not 
operate  to  displace  the  common-law 
title  and  common-law  powers  of  the 
surviving  partner  until  the  executor  or 
administrator  of  the  deceased  partner 
elects  to  give  bond  for  the  administra- 
tion of  the  partnership  estate  under  the 
statute,  owing  to  the  failure  or  refusal 
of  the  surviving  partner  to  do  so,  in 
which  case  he  succeeds  the  surviving 
partner  to  the  right  of  administration, 
including  the  exclusive  right  to  main- 
tain suits.  But  so  long  as  neither  the 
survivor  nor  the  representative  of  the 
deceased  partner  has  qualified  under 
the  statute  the  rights  of  the  parties  re- 
main as  at  common  law,  and  the  sole 
right  to  maintain  suits  is  vested  in  the 
survivor.  Hargadine  v.  Gibbons,  45 
Mo.  App.  469.  One  of  the  judges 
being  of  the  opinion  that  this  decision 
was  contrary  to  the  decision  of  the  Su- 
preme Court  in  Mutual  Sav.  Inst.  v. 
Enslin,  37  Mo.  453,  the  case  was  certi- 
fied to  the  Supreme  Court,  where  it  was 
affirmed  without  mentioning  the  above 
case,  and  't  was  further  held  that  Rev. 
Stat.  1889,  §6023,  providing  that"  if  one 
or  more  plaintiffs  in  a  judgment  or  de- 
cree shall  die  before  the  same  is  satisfied 
or  carried  into  effect,  the  judgment  or 
decree,  if  concerning  the  personalty, 
shall  survive  to  the  executors  or  admin- 
istrators of  such  deceased  party,"  did 
not  alter  the  rule  that  an  action  upon  a 
judgment  recovered  in  favor  of  a  firm 
should  be  brought  after  the  death  of  a 
partner  in  the  name  of  the  survivors 
alone.  Hargadine  v.  Gibbons,  114  Mo. 
561.  See  also  Easton  v.  Courtwright, 
84  Mo.  27;  Bredow  v.  Mutual  Sav. 
Inst.,  28  Mo.  181;  Matthews  z'.  Hunter, 
67  Mo.  293;  Orrick  v.  Vahey,  49  Mo. 
428;  Denny  v.  Turner,  2  Mo.  App.  52; 
Green  v.  Virden,  22  Mo.  506. 

In  Indiana  the  failure  of  the  survivor 
to  file  an  inventory  and  appraisement 
as  required  by  Rev.  Stat.  1876,  p.  641, 
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Under  the  Codes  where  Jegal  and  equitable  remedies  are  adminis- 
tered in  the  same  proceeding,  a  remedy  may  be  had  against  the 
representative,  provided  the  case  is  one  where,  under  the  former 
system,  a  remedy  could  have  been  had  in  equity.* 

(5)  Bankruptcy  and  Insolvency  —  Of  Firm.  —  Where  a  firm  as 
such  becomes  insolvent  or  bankrupt,  all  actions  thereafter  brought 
upon  a  firm  claim  should  be  brought  in  the  name  of  the  assignee 
or  trustee  of  the  bankrupts  ;*  but  it  would  seem  that  no  action 
lies  against  the  assignees  or  trustees,  as  the  proper  remedy  is  by 
proving  the  demand  in  insolvency  or  bankruptcy  proceedings.' 

Of  One  Partner.  —  Where  one  partner  becomes  bankrupt,  an  action 
upon  a  firm  claim  should  be  brought  in  the  names  of  the  solvent 
partners  jointly  with  the  assignee  or  trustee  of  the  bankrupt,*  but 


does  not  affect  his  exclusive  right  to  sue 
for  and  collect  the  debts  of  the  firm. 
Willson  V.  Nicholson,  61  Ind.  241; 
Mcintosh  V.  Zaring,  150  Ind.  301;  Mor- 
rison V.  Kramer,  58  Ind.  38;  Hadley  v. 
Milligan,  100  Ind.  49;  State  v.  Mat- 
thews, 129  Ind.  281;  Peru  First  Nat. 
Bank  z/.  Parsons,  128  Ind.  147;  Havens, 
etc.,  Co.  V.  Harris,  140  Ind.  387. 

In  Maine  a  statute  exists  similar  to 
the  Missouri  statute.  See  Matherson 
V.  Wilkinson,  79  Me.  159,  wherein  it 
seems  to  have  been  assumed  that  the 
statute  would  have  prohibited  the 
action  by  the  survivor,  if  it  had  not 
been  rendered  inapplicable  on  other 
grounds.  See  also  Strang  v.  Hirst,  61 
Me.  9,  wherein  it  was  held  that  objec- 
tion to  such  survivor's  right  to  main- 
tain an  action  because  he  has  not  given 
the  bond  required  by  statute,  can  be 
taken  advantage  of  only  by  plea  in 
abatement. 

1.  Knox  V.  Bates,  79  Ga.  425;  Ander- 
son V.  Pollard,  62  Ga.  46.  See  also 
Sherman  v.  Kreul,  42  Wis.  33.  And 
see  generally,  infra,  IV.  Actions  to 
Charge  Estate  of  Deceased  Partner, 

Effect  of  Code.  —  Since  the  adoption 
of  the  code  of  procedure  under  which 
actions  in  law  and  in  equity  are  prose- 
cuted with  the  same  forms,  and  sep- 
arate judgments  may  be  entered 
against  the  several  defendants,  there 
is  no  objection  to  a  single  action 
against  a  sur^riving  partner  and  the 
representatives  of  a  deceased  partner. 
Wiesenfeld  v.  Byrd,  17  S.  Car.  106. 
This  is  contrary  to  the  usual  rule.  See 
the  cases  from  code  states  cited  in  the 
notes  to  the  preceding  section. 

2.  Cannon  v.  Wellford,  22  Gratt. 
(Va  )  195;  Amsinck  v.  Bean,  22  Wall. 
(U.  S.)  395;  I  Lindley  on  Partnership, 
p.  289.       ' 


Action  on  Individual  Claims  of  Part- 
ners.—  The  trustee  in  bankruptcy  of 
the  firm  may  sue  for  debts  owing  to 
the  members  thereof  individually. 
Stonehouse  v.  De  Silva,  3  Campb.  399; 
Scott  V.  Franklin,  15  East  428.  Com- 
pare Hancock  v.   Haywood,    3   T.    R. 

433- 

Waiver  of  Objections  to  Title  of  As- 
signee.—  Where  a  complaint  averred 
an  assignment  by  an  insolvent  partner- 
ship firm  to  the  plaintiff,  in  trust  for 
the  benefit  of  creditors,  and  the  de- 
fendants on  the  trial  admitted  the  ex- 
ecution of  the  assignment  as  averred  in 
the  complaint,  the  defendants  are  pre- 
cluded from  afterwards  raising  the  ob- 
jection that  the  assignment  was  not 
executed  by  all  the  partners.  Colwell 
V.  Lawrence,  38  Barb.  (N.  Y.)  643, 
affirmed  36  How.  Pr.  (N.  Y.  Ct.  App.) 
306,  38  N.  Y.  71. 

3.  Story  on  Partnership,  §  338;  i 
Lindley  on  Partnership,  p.  289. 

4.  Alabama.  —  McNutt  v.  King,  59 
Ala.  597;  Lacy  v.  Rockett,  11  Ala. 
1002. 

Arkansas.  —  Peel     v.      Ringgold,    6 
Ark.  546. 
Maine.  —  Stinson  v.  Fernald,  77  Me. 

576-  .... 

Mississippi.  —  Sims  v.  Ross,  8  Smed. 
&  M.  (Miss.)  557;  Burrus  v.  Fisher,  27 
Miss.  418;  Halsey  z/.  .Norton,  45  Miss. 

703. 

New  York.  —  Browning  v.  Marvin, 
22  Hun  (N.  Y.)  547;  Bird  v.  Pierpoint, 
I  Johnsv  (N.  Y.)  118;  Bird  v.  Caritat.  3 
Johns.  (N.  Y.)  342. 

Pennsylvania.  —  Merrill  v.  Tamany, 
3  Pa.  St.  433. 

Virginia.  —  Abernathy  v.  Phillips, 
82  Va.  769. 

United  States.  —  Wilkins  v.  Davis,  2 
Lowell  (U.  S.)  511,  15  Nat.  Bank.  Reg. 
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an  action  upon  a  firm  debt  should  be  brought  against  all  the  part- 
ners jointly,  including  even  the  bankrupt  partner,  so  long  as  he 
has  not  received  his  discharge.*  After  discharge  the  action  must 
be  brought  against  the  solvent  partners  only.* 


60.  See  also  Amsinck  v.  Bean,  22 
Wall.  (U.  S.)  395. 

England.  —  Ex  p.  Owen,  13  Q.  B. 
Div.  113;  Franklin  v.  Brownlow,  14 
Ves.  Jr.  557;  Eckhardt  v.  Wilson,  8  T. 
R.  140;  Thomason  v.  Frere,  10  East 
418;  Graham  v.  Robertson,  2  T.  R.  282. 

Assignment  after  Commencement  of  Ac- 
tion.—  In  Cunningham  v.  Munroe,  15 
Gray  (Mass.)  471,  it  was  held  that  an 
assignment  of  one  partner's  estate  un- 
der the  insolvent  laws  does  not  prevent 
all  the  partners  from  maintaining  an 
action  previously  commenced  on  a  debt 
due  the  partnership. 

Joinder  of  Solvent  Partners  and  As- 
signee. —  The  solvent  partner  and  the 
assignees  of  the  bankrupt  cannot  sue 
alone,  but  they  must  unite  in  actions 
at  law.  Murray  v.  Murray,  5  Johns. 
Ch.  (N.  Y.)  70;  Browning  v.  Marvin, 
22  Hun  (N.  Y.)  547. 

Beason  for  Bnle.  —  In  Halsey  v.  Nor- 
ton, 45  Miss.  704,  it  was  said:  "  The 
assignee  takes  precisely  the  position  of 
the  bankrupt,  as  respects  the  joint 
property.  That  interest  is  transferred 
to  him  to  be  administered  for  the  cred- 
itors. Bankruptcy  does  not  divest  the 
title  of  the  solvent  partner.  It  dis- 
solves the  copartnership,  and  consti- 
tutes the  assignee  and  the  solvent  part- 
ner tenants  in  common  or  joint  owners. 
To  stand  in  a  court  of  law,  the  plaintiff 
must  have  the  entire  legal  right;  if  the 
title  be  held  by  several,  all  must  join 
in  the  suit.  Eckhardt  v.  Wilson,  8  T. 
R.  140,  and  Murray  v.  Murray,  5 
Johns.  Ch.  (N.  Y.)  70,  are  to  the  point 
that  the  assignee  and  the  solvent  part- 
ner must  unite  in  a  suit  respecting  the 
joint  effects  and  chose  in  action." 

Bight  to  Use  Name  of  Assignee.  —  The 
solvent  partners  have  the  right  to  use 
the  name  of  the  assignee  in  bankruptcy 
even  against  his  consent,  upon  indem- 
nifying him  against  costs  and  expenses. 
Ex  p.  Owen,  13  Q.  B.  Div.  113;  White- 
head V.  Hughes,  2  Cromp.  &  M.  318. 

A  Foreign  Assignee  in  Bankruptcy  of 
some  of  the  partners  cannot  join  with 
a  domestic  assignee  of  a  resident  part- 
ner. Bird  V.  Pierpoint,  i  Johns.  (N. 
Y.)  118;  Bird  v.  Caritat,  2  Johns.  (N. 
Y.)  342.  See  also  Kirkland  v.  Lowe,  33 
Miss.  423. 


Individnal  Assignments  by  the  Surviv- 
ing Members  of  a  partnership  for  the 
benefit  of  creditors  do  not  affect  their 
right  to  sue  for  the  recovery  of  the  firm 
assets.  Needham  v.  Wright,  140  Ind. 
190.  See  also  McCandless  v.  Hadden, 
9  B.  Mon.  (Ky.)  186,  wherein  it  was 
held  that  where  the  survivor  during 
the  progress  of  a  suit  becomes  bank- 
rupt, he  may  nevertheless  carry  on  the 
suit  in  his  own  name,  particularly 
where  he  had  conveyed  to  the  deceased 
partner,  during  the  latter's  lifetime,  all 
his  interest  in  the  demand  in  action, 
for  in  such  case  no  interest  in  the  de- 
mand passed  to  the  assignee  in  bank- 
ruptcy. 

Under  the  Massachusetts  Statutes  the 
assignee  of  an  insolvent  partner  need 
not  be  joined  as  plaintiff  in  place  of  the 
insolvent  partner  in  an  action  on  a  debt 
due  the  partnership;  at  least,  where  he 
makes  no  objection  to  the  maintenance 
of  the  action  by  the  partners.  Wonson 
V.  Pew,  148  Mass.  299.  See  also  Rus- 
sell V.  Cole,  167  Mass.  6,  wherein  it 
was  held  that  an  action  for  the  conver- 
sion of  partnership  property  attached 
on  a  writ  against  one  partner  is  rightly 
brought  in  the  name  of  both  partners, 
although  proceedings  in  insolvency  are 
pending  against  such  partner.  Citing 
Fish  V.  Gates,  133  Mass.  441;  Fay  v. 
Duggan,  135  Mass.  242;  Hydez'.  Moxie 
Nerve  Food  Co.,  160  Mass.  559. 

1.  I  Chitty  PI.  (i6th  Am.  ed.),  p.  63; 
Story  on  Partnership,  §  338. 

2.  Tuttle  V.  Cooper,  10  Pick.  (Mass.) 
291;  Tinkum  v.  O'Neale,  5  Nev.  93; 
Hawkins  v.  Ramsbottom,  6  Taunt.  179, 
I  E.  C.  L.  349. 

See  generally,  as  to  the  effect  of  the 
discharge  in  bankruptcy  of  one  partner 
upon  the  liability  for  firm  debts,  title 
Insolvncy  and  Bankruptcy,  Am.  and 
Eng.  Encyc.  of  Law. 

If  One  Partner  Pleads  a  Discharge  in 
Bankruptcy,  a  nolle  prosequi  may  be  en- 
tered as  against  him,  i  Chitty  PI.  (i6th 
Am.  ed.)  63;  Bovill  v.  Wood,  2  M.  &  S. 
23;  Moravia  v.  Hunter,  2  M.  &  S.  444; 
Noke  V.  Ingham,  i  Wils.  89;  Heath  v. 
Hall,  4  Taunt.  326;  Dorn  v.  O'Neale, 
6  Nev.  155;  01  he  may  have  a  separate 
judgment  against  the  plaintiff,  and  the 
plaintiff  may  have  a  valid  judgment 
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d.  Changes  in  Firm  Pendente  Lite.  —  The  Death  of  a  Partner 
pendente  lite  does  not  abate  the  action,*  and  it  proceeds  in  the 
name  of  or  against  the  survivors  without  revival,*  although  the 
orderly  course  is  to  suggest  the  death  of  the  other  partner  and  to 
procure  an  order  permitting  the  action  to  proceed  in  the  name  of 
the  survivor  alone.' 

The  Personal  Sepresentative  of  the  Deceased  Partner  should  not  be 
brought  in,  as  to  do  so  creates  a  misjoinder.* 


against  the  other  partners.  Tuttle  v. 
Cooper,  ID  Pick.  (Mass.)  291.  See  also 
infra,  II.  11.  judgments. 

1.  Sprawles  v.  Barnes,  i  Smed.  &  M. 
(Miss.)  629;  Union  Pac.  R.  Co.  v.  Met- 
calf,  50  Neb.  452;  King  v.  Bell,  13  Neb. 
409;  Arthur  v.  Griswold,  16  Abb.  Pr. 
N.  S.  (N.  Y.  Supreme  Ct.)  238;  Ham- 
mond  V.  St.  John,  4  Yerg.  (Tenn.) 
107. 

2.  Alabama.  —  Gaines  v.  Beirne,  3 
Ala.  114;  Phoenix  Ins.  Co.  v.  Moog,  81 
Ala.  335;  Davidson  v,  Weems,  58  Ala. 
187. 

Florida.  —  Bucki  v.  Cone,  25  Fla.  i. 

Georgia.  —  Atlanta  v.  Dooly  74  Ga. 
702.   Compare  Ross  v.  Everett,  12  Ga.  30. 

Iowa.  —  Bowen  v.  Troy  Portable  Mill 
Co.,  31  Iowa  460;  Childs  v.  Hyde,  10 
Iowa  294. 

Kentucky.  —  McCandless  v.  Hadden. 
9  B.  Mon.'(Ky.)  186. 

Maryland. — Keirle  v.  Shriver,  il 
Gill  &  J.  (Md.)  405. 

Michigan.  —  Van  Kleeck  v.  McCabe, 
87  Mich.  599. 

Missouri.  —  State  v.  Stratton,  no  Mo. 
426. 

Nebraska.  —  King   v.    Bell,    13   Neb 
409;  Union   Pac.   R.  Co.  v.  Metcalf,  50 
Neb.  452 

New  York.  —  Pieston  v.  Fitch,  137 
N.  Y.  41. 

Pennsylvania.  —  Given  v.  Albert,  5  W. 
&  S.  (Pa)  333;  Serrill  v.  Denman, 
Bright.  (Pa.)  65. 

South  Carolina.  —  Sullivan  v.  Susong, 
40  S.  Car.  154. 

Tennessee,  —  Hammond  v  St.  John, 
4  Yeig.  (Tenn.)  107. 

Texas.  —  Gunter  v.  Jarvis,  25  Tex. 
581;  Dunman  z/.  Coleman,  59  Tex.  199; 
Davis  V.  Schaffner,  3  Tex.  Civ.  App. 
121. 

Virginia.  —  Townes  v.  Birchett,  12 
Leigh  (Va.)  173. 

West  Virginia.  —  Rufifner  v.  Hewitt, 
14  W.  Va.  737. 

United  States.  —  Troy  Iron,  etc.,  Fac- 
tory V.  Winslow,  II  Blatchf.  (U.  S.) 
513. 


Where  One  Partner  Dies  after  the  Stiing 
Out  of  the  Writ,  and  before  declaration 
filed,  it  is  competent  for  the  surviving 
partners  to  declare  in  their  names  as 
survivors.  Baldwin  v.  Stebbins,  Minor 
(Ala.)  180.  See  also  Byrne  v.  Schwing, 
6  B.  Mon.  (Ky.)  199 

8.  Atlanta  v  Dooly,  74  Ga.  702: 
Byrne  v.  Schwing,  6  B.  Mon.  (Ky.)  199; 
Sprawles  v.  Barnes,  i  Smed.  &  M. 
(Miss.)  629;  Union  Pac.  R.  Co,  v.  Met- 
calf, 50  Neb.  452;  Sullivan  v.  Susong, 
40  S.  Car.  154;  Hammond  v.  St.  John, 
4  Yerg.  (Tenn.)  107. 

4,  Davidson  v.  Weems,  58  Ala.  187, 
holding,  however,  that  making  the  rep- 
resentative a  party  does  not  operate  as 
a  discontinuance,  and  that  the  cause  is 
not  discontinued  by  an  amendment 
striking  out  the  name  of  the  other  part- 
ner and  leaving  the  representative  of 
the  deceased  partner  the  sole  plaintiff; 
Sprawles  v.  Barnes,  i  Smed.  &  M. 
(Miss.)  629;  Given  v.  Albert,  5  W.  &  S. 
(Pa.)  333;  Serrill  v.  Denman,  Bright. 
(Pa.)  65.  But  see  Sherman  v.  Kreul, 
42  Wis.  33;  Sullivan  v.  Susong,  40  S. 
Car.  154. 

Error  Not  Available  on  Appeal.  —  In  an 
action  at  law  by  two  partners,  upon  the 
death  of  one  the  action  proceeds  in  the 
name  of  the  survivor  and  it  is  error  to 
make  the  administrator  of  the  deceased 
partner  a  party.  But  if  the  adminis- 
trator is  thus  made  a  party  at  his  own 
request,  it  is  not  error  which  he  can 
urge  on  appeal.  Keirle  v.  Shriver,  11 
Gill  &  J.  (Md.)  405. 

Scire  Facias  to  Make  Bepresentative 
Party.  —  The  death  of  a  partner  who 
is  coplaintiff  with  the  other  member  of 
a  firm,  during  the  pendency  of  an  ap- 
peal, presents  no  objection  to  proceed- 
ing to  final  judgment  in  the  name  of 
the  surviving  partner,  without  making 
the  representatives  of  the  deceased  a 
party.  Yet  the  court,  on  motion  of  the 
surviving  partner  or  the  appellee,  will 
grant  a  scire  facias  to  make  such  repre- 
sentative a  party.  Gunter  v  Jarvis,  25 
Tex.  581. 
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An  Action  of  Tort  Survives  against  the  Representatives  of  the  deceased 
partner,  and  as  the}'  cannot  be  joined  with  the  survivors,  the 
proper  practice  is  to  move  for  a  severance  of  the  action  in  order 
to  proceed  both  against  the  survivors  and  the  representatives  of 
the  deceased,* 

statutory  Provisions.  —  These  rules  are,  of  course,  subject  to  the 
statutory  changes  pointed  out  in  a  previous  section  as  to  the 
effect  of  the  death  of  a  partner.* 

A  Dissolution  of  the  Firm  pendente  lite  necessitates  and  works  no 
change  of  parties.' 

Upon  the  Bankruptcy  of  One  of  the  Plaintiffe,  the  action  does  not  abate, 
but  his  assignee  or  trustee  may  step  into  hi'?  place,  and  the  action 
will  proceed.* 

Bankruptcy  of  One  of  Several  Defendants.  —  So  where  one  of  several 
defendant  partners  is  pronounced  a  bankrupt  pending  the  suit, 
the  plaintiff  may  proceed  to  judgment  against  the  remaining 
solvent  partners.* 


1.  Arthur  v.  Griswold,  i6  Abb.  Pr. 
N.  S.  (N.  Y.  Supreme  Ct.)  238,  citing 
Union  Bank  v.  Mott,  27  N.  Y.  633. 

But  if  the  representatives  procure 
themselves  to  be  substituted,  the  order 
of  substitution  cannot  be  vacated  on 
their  application  after  they  have  ob- 
tained a  judgment  in  their  favor  on  ap- 
peal directing  a  new  trial.  Arthur  v. 
Griswold,  16  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  235. 

2,  See  supra,  II.  i.  c.  (4)  (^)  Statutory 
Changes. 

Under  a  Statute  Making  Partnership 
Obligations  Joint  and  Several,  if  an  action 
is  brought  against  one  of  several  part- 
ners upon  a  partnership  liability,  and 
such  partner  dies,  the  action  can  be  re- 
vived against  his  personal  representa- 
tive. Clark  V.  Stoddard,  3  Ala.  366; 
Travis  v.  Tartt,  8  Ala.  574.  And  if  such 
revivor  is  refused  it  will  be  compelled 
by  mandamub.  Ex  p.  Ware,  48  Ala. 
223. 

Bevival  on  Death  of  Partner  Served.  — 
Where  suit  is  brought  against  all  the 
partners,  and  one  or  more  are  served, 
and  the  serving  officer  makes  return  of 
non  est  inventus  as  to  the  rest,  and  one 
of  the  defendants  served  dies,  the 
plainiiff,  under  the  Act  of  1820,  may 
make  his  representatives  parties,  and 
proceed  to  judgment  and  execution 
against  them.  Ross  v.  Everett,  12 
Ga.  30. 

8.  Stewart  v.  Spaulding,  72  Cal.  264; 
Robinson  Bank  v.  Miller.  47  111.  App. 
310;  Dougherty  v.  Smith,  4  Mete.  (Ky.) 
281 ;   B.  C.  Evans  Co.  v.  Reeves,  6  Tex. 


Civ.  App.  254.  See  also  supra,  II. 
I.  c.  (i)  Dissolution  in  General. 

4.  Lacy  v.  Rockett,  11  Ala.  1002; 
Stinson  v.  Fernald,  77  Me.  576;  Waugh 
V.  Austen,  3  T.  R.  438.  See  also  Cun- 
ningham V.  Munroe,  15  Gray  (Mass.) 
471.  But  see  McCandless  v.  Hadden, 
9  B.  Mon.  (Ky.)  186  wherein  it  is  held 
that  a  surviving  partner  who  becomes 
bankrupt  during  the  progress  of  a  suit 
may  still  carry  on  the  suit  in  his  own 
name  particularly  where  he  had  con- 
veyed all  his  interest  to  the  deceased 
partner,  for  in  such  case  no  interest  in 
the  demand  passes  to  his  assignee. 

Scire  Facias  or  Motion  to  Bring  In  As- 
signee.—  The  assignee  in  bankruptcy 
may  be  made  a  party  by  motion,  or 
perhaps  by  scire  facias  to  a  suit  in 
which  the  bankrupt  was  a  party  when 
he  was  declared  such.  And  perhaps 
where  the  assignee  in  a  proper  case 
fails  to  come  in  as  a  plaintiff,  the  defend- 
ant may  suggest  the  plaintiff's  bank- 
ruptcy, and  upon  the  production  of  the 
decree  the  court  may  order  the  assignee 
to  make  himself  a  party  within  a  lim- 
ited time,  and  in  default  thereof  the 
suit  to  abate  for  want  of  prosecution. 
Lacy  V.  Rockett,  11  Ala.  1002. 

6.  Hogendoblerz/.  Lyon,  12  Kan.  276, 
Lomme  v.  Kintzing,  i  Mont.  2go; 
Tinkum  v.  O'Neale,  5  Nev.  93. 

Assignee  a  Necessary  Party.  —  The 
Bankrupt  Act  of  1841,  in  virtue  of  the 
decree  of  bankruptcy,  divests  the  bank- 
rupt of  all  property  and  rights  of  prop- 
erty except  as  therein  provided,  and 
declares  that  all  suits  pending  to  whichi 
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Upon  the  Bankruptcy  of  the  Firm,  as  a  firm,  its  assignee  may  be 
entered  as  plaintiff,  and  continue  the  prosecution  of  the  actions 
theretofore  commenced  by  the  partners.* 

e.  Raising,  Waiving,  and  Curing  Objections  —  (i)  Non- 
joinder —  (a)  Of  Plaintiffs.  —  At  Common  Law  in  an  action  ex  con- 
tractu upon  a  partnership  claim,  the  nonjoinder  of  a  partner  as  a 
coplaintiff  may  be  taken  advantage  of  under  the  general  issue  as 
a  ground  of  nonsuit  because  of  the  variance,*  or  it  may  be 
pleaded  in  abatement,'  or  if  the  nonjoinder  is  apparent  upon  the 
face  of  the  record  it  is  fatal  upon  general  demurrer,  or  motion  in 
arrest  of  judgment,  or  on  error.* 


he  is  a  party  shall  be  prosecuted  or  de- 
fended by  the  assignee  to  their  final 
conclusion,  in  the  same  way  and  with 
the  same  effect  as  they  might  have  been 
by  the  bankrupt  himself;  consequently, 
the  assignee  must  be  made  a  party  to 
the  litigation  which  may  be  pending  in 
favor  of  or  against  the  bankrupt,  or  it 
cannot  progress  to  a  trial.  Lacy  v. 
Rockett,  II  Ala.  1002. 

Staying  Proceedings  against  Bankrupt. 
—  Three  persons,  partners,  made  a 
joint  promissory  note  upon  which  they 
were  all  sued  by  the  indorsee  in  a  state 
court,  and  all  served  with  summons. 
Two  of  them  became  bankrupts,  and 
received  their  certificates  of  discharge 
in  bankruptcy.  They  moved  the  court 
to  stay  further  proc-edings  therein, 
under  section  21  of  the  bankrupt  law. 
It  was  held  that  the  motion  should  be 
denied,  as,  the  action  being  joint  and 
all  the  defendants  served,  no  judgment 
could  be  rendered  against  the  solvent 
defendant  without  the  others  remain- 
ing parties;  and  that  the  remedy  of 
the  bankrupt  defendants  would  be  to 
compel  stay  of  proceedings  against 
them  after  judgment.  White  v.  Fran- 
cis. 4  Am.  L.  Rec.  501,  5  Ohio  Dec. 
(Reprint)  323. 

1.  Cannon  v.  Wellford,  22  Gratl. 
(Va.)  195. 

2.  Alabama. — Smith  v.  Hunt,  2 
Stew.  (Ala.)  222. 

Arkansas. — Hicks  v.  Branton,  21 
Ark.  190;  Phillips  v.  Pennywit,  i 
Ark.  59. 

Illinois.  —  Snell  v.  De   Land,   43   HI. 

323- 

Maryland.  —  Mitchell  v.  Dall,  2  Har. 
&  G.  (Md.)  159;  Smith  v.  Crichton,  33 
Md.  103. 

Massachusetts.  —  Halliday  v.  Doggett, 
6  Pick.  (Mass.)  359. 

/Nebraska.  —  Burlington,  etc.,  R.  Co. 
V.  Dick,  7  Neb.  244.    . 


New  Hampshire.  —  True  v.  Congdon, 
44  N.  H.  48. 

Pennsylvania.  —  Chamberlin  v.  Hite, 

5  Watts  (Pa.)  373;  Wilson  v.  Wallace, 
8  S.  &  R.  (Pa.)  55. 

South  Carolina.  —  Ball  v.  Strohecker, 
2  Spears  L.  (S.  Car.)  364. 

Tennessee.  —  Coffee  v.  Eastland, 
Cooke  (Tenn.)  159. 

Vermont.  —  Hilliker  v.  Loop,  5  Vt. 
116,  26  Am.  Dec.  286. 

United  States.  —  Jordan  v.  Wilkins,  3 
Wash.  (U.  S.)  no,  13  Fed.  Cas.  No. 
7,527;  Carne  v.  McLane,  i  Cranch  (C. 
C.)35i;  Coffee  v.  Eastland,  Brunner's 
Col.  Cas.  216,  5  Fed.  Cas.  No.  2,945. 

See  also  generally,  for  the  method  of 
raising  objections  at  common  law  for 
nonjoinder,  article  Parties  to  Actions, 
ante,  p.  456. 

Pleas  of  Non  Est  Factum' and  Payment. 
—  In  Porter  v.  Cresson,  10  S.  -&  R. 
(Pa.)  257,  it  was  held  that  in  a  suit  by 
C.  W.  &  Co.,  on  a  single  bill  to  C.  W. 

6  Co.,  it  could  not  be  objected  under 
the  pleas  of  non  est  factum  and  pay- 
ment that  the  company  consisted  of 
four,  of  whom  some  were  not  named, 
for  the  court  will  intend  C.  W.  &  Co. 
to  be  the  name  of  the  four. 

In  Mississippi,  where  a  debt  was  con- 
tracted with  a  firm,  and  one  of  the  part- 
ners sued  for  it  in  his  individual  name, 
declaring  on  it  as  a  debt  due  to  him, 
the  defendant  can  avail  himself  of  the 
fact  of  the  debt  having  been  contracted 
with  the  partnership,  only  by  plea  sup- 
ported by  afliidavit.  Anderson  J/.  Tarp- 
ley,  6  Smed.  &  M.  (Miss.)  507. 

3.  Garner  v.  Tiffany,  Minor  (Ala.) 
167;  Smith  V.  Hunt,  2  Stew.  (Ala.)  222; 
Phillips  V.  Pennywit.  i  Ark.  59;  Cham- 
berlin V.  Hite,  5  Watts  (Pa.)  373;  Hil- 
liker  v.  Loop,  5  Vt.  116,  26  Am.  Dec. 
286. 

4.  Smith  V.  Hunt,  2  Stew.  (Ala.)  222; 
Hicks  V.    Branton,  21   Ark.    iqo;  Bur- 
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In  an  Action  of  Tort,  nonjoinder  of  a  partner  as  a  plaintiff  can  only 
be  taken  advantage  of  by  a  plea  in  abatement,  even  though  the 
defect  appear  upon  the  face  of  the  declaration.* 

By  Pleading  the  General  Issue,  the  objection  is  deemed  waived  and  is 
no  longer  available.* 

Under  the  Codes  nonjoinder  of  a  partner  as  plaintiff  when  apparent 
of  record  should  be  taken  advantage  of  by  demurrer,'  and  when 
not  so  apparent  the  objection  should  be  raised  by  answer.* 

Objection  Waived.  —  Unless  taken  either  by  demurrer  or  answer, 
the  objection  will  be  deemed  waived.* 

(b)  Of  Defendants.  — At  Common  Law  it  is  a  well-established  rule  that 
nonjoinder  of  a  partner  as  a  codefendant  must  be  pleaded  in 


lington,   etc.,  R.  Co.    v.  Dick,  7  Neb. 
244. 

It  Is  a  General  Bole  that  all  actions 
upon  contracts,  whether  express  or  im- 
plied, by  parol,  undersea!,  or  of  record, 
must  be  brought  in  the  name  of  all  par- 
ties legally  interested.  Nonjoinder  of 
a  party  plaintiff  who  ought  to  be  joined 
is  good  cause  of  demurrer  or  fatal  on 
arrest  of  judgment  or  in  error,  may  be 
pleaded  in  abatement,  or  is  ground  of 
nonsuit.  The  same  principle  applies 
to  part  owners  of  a  ship;  they  are  part- 
ners as  to  freight.  Phillips  v.  Penny- 
wit,  I  Ark.  59. 

1.  Deal  V.  Bogue,  20  Pa.  St.  228,  57 
Am.  Dec.  704;  Story  v,  Richardson,  6 
Bing.  N.  Cas.  123,  37  E.  C.  L.  310; 
Addison  v.  Overend,  6  T.  R.  766. 

In  All  Actions  of  Tort  brought  by  one 
only  of  two  or  more  joint  tenants,  par- 
ceners, tenants  in  common,  partners, 
executors,  assignees  in  bankruptcy, 
and  others,  who  regularly  ought  to  join 
as  plaintiffs,  the  nonjoinder  can  only 
be  taken  advantage  of  by  plea  in  abate- 
ment, or  by  way  of  apportionment  of 
damages  on  the  trial,  though  it  is 
otherwise  in  actions  in  form  ex  con- 
tractu.    True  V.  Congdon,  44  N.  H.  48. 

In  Seplevin  the  nonjoinder  of  a  part- 
ner as  coplaintiff  may  be  pleaded  in 
bar,  and  not  merely  in  abatement,  as 
one  partner  cannot  replevy  part  of  the 
property.  An  amendment,  however, 
may  be  allowed.  Fay  v.  Duggan,  135 
Mass.  242.  But  see  Garvin  v.  Paul,  47 
N.  H  158.  And  see  generally  article 
Replevin. 

2.  Deal  z-.  Bogue,  20  Pa.  St.  228,  57 
Am.  Dec.  702. 

3.  Gilman  v.  Cosgrove,  22  Cal.  357; 
Carico  v.  Moore,  4  Ind.  App.  20;  Boyd 
V.  Platner,  5  Mont.  231;  Green  v.  Lip- 
pincott,  53  How.  Pr.  (N.  Y.  Supreme 
Ct.)   33;    Belshaw   v.    Colie,    i    E.    D. 


Smith  (N.  Y.)  215;  Gill  v.  Bickel,  10 
Tex.  Civ.  App.  67.  See  also  article 
Parties  to  Actions,  attte,  p.  456. 

4.  Dickinson  v.  Vanderpoel,  2  Hun 
(N.  Y.)626,  5  Thomp.  &  C.  (N.  Y.)  168. 
See  also  the  cases  cited  in  the  succeed- 
ing note,  and  see  generally  the  article 
Parties  to  Actions  ante,  p.  456. 

In  Actions  Sounding  in  Tort,  where  it 
appears  by  the  complaint  that  all  the 
proper  parties  are  not  made  plaintiffs, 
the  defendant  should  take  advantage 
of  the  defect  by  demurrer.  If  he  omit 
to  do  so  the  defect  is  waived,  although 
the  defendant  in  his  answer  insists  that 
the  complaint  should  be  dismissed  for 
this  defect.  And  where  in  an  action 
for  a  tortious  injury  to  personal  estate 
owned  by  joint  tenants,  i.  e.,  partners, 
one  of  the  joint  owners  is  not  a  party 
plaintiff,  and  the  defendant  omits  to 
avail  himself  of  the  nonjoinder  in 
pleading,  he  will  not  be  allowed  on  the 
trial  to  prove  the  interest  of  the  owner 
not  joined,  in  diminution  of  the  amount 
to  be  recovered.  A  liter  in  cases  of  ten- 
ants in  common.  Zabriskie  z;.  Smith, 
13  N.  Y.  322. 

Denial  of  Plaintiff's  Partnership.  — 
Under  a  mere  denial  of  an  allegation 
of  partnership  defendant  cannot  set  up, 
as  a  defense,  that  there  are  other  per- 
sons interested  in  the  firm  who  should 
have  been  made  parties  plaintiff. 
Karelsen  v.  Sun  F.  Office,  45  Hun  (N. 
Y.)  144.  See  also  generally,  infra,  II. 
4.  Plea  or  Answer. 

6.  Molen  v.  Orr,  44  Ark.  486;  Carico 
V.  Moore,  4  Ind.  App.  20;  Conklin  v. 
Fox,  3  Mont.  211;  Parchen  v.  Peck,  2 
Mont.  567;  Abbe  v.  Clark,  31  Barb.  (N. 
Y.)  238;  Zabriskie  v.  Smith,  13  N.  Y 
322,  64  Am.  Dec.  551;  Browning  v. 
Marvin,  22  Hun  (N.  Y.)  547;  Belshaw 
V.  Colie,  I  E.  D.  Smith  (N.  Y.)  215; 
Clark  V.  Miller,  4  Wend.   (N.   Y.)  628; 
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abatement,  and  in  default  of  such  a  plea  the  objection  is  waived 
and  is  no  longer  available,*  unless  the  nonjoinder  is  apparent 
upon  the  face  of  the  record,  in  which  case  no  plea  of  nonjoinder 


Caldwell  v.  Devinney,  4  Cine.  Wkly. 
L.  Bui.  117,  7  Ohio  Dec.  (Reprint)  599; 
Bibb  V.  Allen,  149  U.  S.  481. 

1.  Plea  in  Abatement  —  Alabama. — 
Smith  V.  Hunt,  2  Stew.  (Ala.)  222. 

Arkansas.  —  Hicks  v.  Branton,  21 
Ark.  186;  Hamilton  v.  Buxton,  6 
Ark.  24. 

California.  —  Beard  v.  Knox,  5  Cal. 
252,  63  Am.  Dec.  128. 

Connecticut.  —  Douglas  v.  Chapin,  26 
Conn.  76. 

Illinois.  —  Shufeldt  v.  Seymour  21 
111.  524;  Page  V.  Brant,  18  111.  37: 
Sinsheimer  v.  William  Skinner  Mfg. 
Co.,  54  111.  App,  151,  165  111.  116. 

Indiana.  —  Carico  v.  Moore  4  Ind. 
App.  20. 

Kentucky.  —  Nichols  v.  Burton,  5 
Bush  (Ky.)  322. 

Maine.  —  Fogg  v.  Virgin,  ig  Me.  352, 
36  Am.  Dec.  758.  Ministerial,  etc.. 
Fund  V.  Kendrick,  12  Me.  381. 

Maryland  —  Smith  v.  Cooke,  31  Md. 
174;  Neal  V.  Fisher,  2  Har.  &  G.  (Md.) 
274. 

Michigan.  —  Purvis  v.  Butler,  87 
Mich.  248 

New  Hampshire.  —  Campbell  v.  Wal- 
lace. 12  N.  H.  562,  37  Am.  Dec.  219. 

New  Mexico.  —  Curran  v.  William 
Kendall  Boot,  etc.,  Co.,  8  N.  Mex.  417. 

New  York.  —  Kingsland  v.  Braisted, 
2  Lans.  (N.  Y.)  17;  Ziele  z/  Campbell, 
2  Johns.  Cas.  (N.  Y.)  383;  Rochester 
Bank  v.  Monteath,  i  Den.  (N.  Y.)  402, 
43  Am.  Dec.  681;  Robertson  v.  Smith, 
18  Johns.  (N.  Y.)  459,  9  Am.  Dec.  228; 
Van  Tine  v.  Crane,  i  Wend.  (N.  Y.) 
524;  Indiana  v.  Woram,  6  Hill  (N.  Y.) 
33,  40  Am.  Dec.  378. 

Pennsylvania.  — Witmer  v.  Schlatter, 
2  Rawle  (Pa.)  358;  Deal  v.  Bogue,  20 
Pa.  St.  228.  57  Am.  Dec.  707. 

Tennessee.  —  Coffee  v.  Eastland, 
Cooke  (Tenn.)  159. 

Texas.  —  Tynburg  v.  Cohen,  67  Tex. 
220. 

Vermont.  —  Cleveland  v.  Woodward, 
15  Vt.  302,  40  Am.  Dec.  682;  Hicks  v. 
Cram,  17  Vt.  449. 

Virginia.  —  Wilson  v.  McCormick, 
86  Va.  995;  Prunty  v.  Mitchell,  76  Va. 
169;  Barne'tt  v.  Watson,  i  Wash.  (Va.) 
372;  Brown  v.  Belches,  i  Wash.  (Va.)  9. 

West  Virginia.  —  Urton  v.  Hunter, 
2  W.  Va.  83. 

United      States.  —  Clementson      v. 


Beatty,  i  Cranch  (C.  C.)  178,  5  Fed. 
Cas.  No.  2,884;  Coffee  v.  Eastland, 
Brunner's  Col.  Cas.  216,  5  Fed.  Cas. 
No.  2,945,  Norwood  v.  Sutton,  i  Cranch 
(C.  0327;  Jordan  v.  Wilkins,  3  Wash. 
(U.  S.)  no,  13  Fed.  Cas.  No.  7,527; 
Barry  v.  Foyles,  i  Pet.  (U   S.)  311. 

England.  —  King  v.  Hoare,  13  M.  & 
W.  494;  Rice  V.  Shute,  5  Burr  2611,  i 
Smith  L.  Cas.  1405. 

As  to  the  sufficiency  of  a  plea  in 
abatement  for  nonjoinder  of  parties, 
see  also  generally  article  Parties  to 
Actions,  ante,  p.  456. 

Bale  as  to  Defendants  Compared  with 
Eule  as  to  PlaintiflFs,  —  "As  the  law 
stood  formerly,  the  rule  prevailed,  as 
well  to  defendants  as  to  plaintiffs,  that 
if,  in  assumpsit,  it  appeared  on  the 
trial  that  all  the  contracting  parties, 
whether  plaintiffs  or  defendants,  were 
not  made  parties  to  the  action,  this 
might  be  taken  advantage  of  on  the 
general  issue,  because  the  contract 
proved  was  not  the  same.  But  in  Rice 
V.  Shute,  5  Burr.  2613,  a  distinction 
was  made  that  when  brought  by  one 
of  several  contracting  parties  it  might 
be  so  taken  advantage  of;  but  where 
against  contracting  defendants  't  must 
be  pleaded  in  abatement.  Perhaps, 
weighing  the  conveniences  ^nd  incon- 
veniences, it  would  be  more  convenient 
that  the  parties  should  after  issue 
joined,  proceed  on  the  merits,  than  that 
the  defendant  should  be  allowed  to 
nonsuit  the  plaintiff  on  a  mere  matter 
of  form.  But  the  distinction  is  well 
settled."  Wilson  v.  Wallace,  8  S.  &  R. 
(Pa.)  55. 

Trial  of  Plea. — It  is  discretionary  with 
the  court  whether  or  not  to  submit  a 
plea  in  abatement  with  the  proof  bear 
ing  upon  it,  to  a  jury,  before  submirting 
the  case  upon  its  merits,  and  if  no  in- 
jury is  shown  to  have  resulted  from  the 
manner  in  which  the  submission  was 
made,  the  failure  of  the  court  to  do  so 
is  not  ground  for  reversal.  Tynburg 
V.  Cohen,  67  Tex.  220. 

Evidence.  —  Under  a  plea  that  two 
were  partners,  and  should  have  been 
joined  with  the  defendants,  articles 
showing  that  one  only  was  a  partner 
are  not  admissible  evidence.  Kayser 
V.  Sichel,  34  Barb.  (N.  Y.)  84. 

Denial  of  Defendant's  Partnership.  —  In 
an  action  on  notes  signed  by  defendant 
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is  necessary  and  the  objection  may  be  raised  by  general  demurrer, 
motion  in  arrest,  or  on  error.* 

Under  the  Code,  as  at  common  law,  an  objection  for  nonjoinder  of 
defendants  must  be  taken  in  limine,^  and  when  so  taken  is  a  good 
defense,'  but  if  not  so  taken  the  objection  is  waived.* 

Demurrer  or  Answer.  —  Where  the  nonjoinder  is  apparent  of  record 
the  objection  may  be  raised  by  demurrer,'  and  when  not  so 
apparent  it  must  be  raised  by  answer.® 

(2)  Misjoinder.  —  A  Misjoinder  of  Plaintiffs  is  generally  fatal ;  ''  and 
where  such  misjoinder  does  not  appear  upon  the  face  of  the  dec- 
laration it  may  be  taken  advantage  of  on  the  general  issue,*  but 
where  the  objection  is  apparent  of  record  it  should  be  raised  by 


with  the  addition  "  &  Co.,"  where  de- 
fendant, instead  of  pleading  the  non- 
joinder of  a  copartner,  files  a  sworn 
plea  of  no  partnership,  a  recovery  may 
be  had  against  him  on  a  proper 
declaration  if  he  executed  the  notes, 
whether  in  fact  he  had  a  copartner  or 
not.     Hirsch  v.  Oliver,  qi  Ga.  554. 

Where  a  Partnership  Is  Begistered  un- 
der Act  Pa.,  April  14,  1851,  the  non- 
joinder of  one  of  the  partners  is  a  good 
defense  in  an  action  against  the  others, 
but  otherwise  it  cannot  be  pleaded  in 
abatement.  Cooper  v.  Sherman,  3 
Kulp  (Pa.)  40.  See  also  supra,  II.  i.  b. 
(l)  (ai)  hb.  (g^)  Statutes  Requiring  Regis- 
try of  Members. 

Under  a  Statute  Making  Partnership  Ob- 
ligations Joint  and  Several,  a  plea  of  non- 
joinder of  a  coplaintiff  as  defendant  is 
demurrable.  Curran  v.  William  Ken- 
dall Boot,  etc.,  Co.,  8  N.  Mex.  417. 

1.  Hamilton  v.  Buxton,  6  Ark.  24; 
Douglas  V.  Chapin,  26  Conn.  76;  Sins- 
beimer  v.  William  Skinner  Mfg.  Co., 
165  111.  116,  reversing  54  111.  App.  151; 
Sandusky  v.  Sidwell,  173  111.  496;  Cum- 
mings  V.  People,  50  111.  132;  McGregor 
V.  Balch,  17  Vt.  562;  Shields  v.  Oney,  5 
Munf.  (Va.)  550;  Wilson  v.  McCormick, 
86  Va.  995.  See  also  generally  article 
Parties  to  Actions,  ante,  p.  456. 

2.  Sandwich  Mfg.  Co.  v.  Herriott,  37 
Minn.  214;  Whiting  v.  Turley,  Dall. 
(Tex.)  453;  Simonton  v.  Rohm,  14 
Colo.  51. 

a.  Bridge  v.  Payson,  5  Sandf  (N.  Y.) 
210;  Tinkum  v.  O'Neale,  5  Nev.  93. 

4.  Waits  V.  McClure,  10  Bush  (Ky.) 
566;  Albro  V.  Lawson,  17  B.  Mon.  (Ky.) 
642;  Davis  V.  Willis,  47  Tex.  155. 

6.  Whittaker  v.  Collins,  34  Minn.  299, 
57  Am.  Rep.  55;  Hyrne  v.  Erwin,  23  S. 
Car.  22fi,  55  Am.  Rep.  15. 

Demurrer  to  Complaint.  —  Where  a 
complaint    against    A    and    B,  trading 


as  A.  &  Co.,  alleged  that  there  were 
other  individuals  comprising  the  firm 
of  A.  &  Co.  besides  A  and  B,  it 
was  held  that  the  other  individuals 
were  necessary  parlies,  and  a  demurrer 
was   sustained.     Green    v.  Lippincott, 

53  How.  Pr.  (N.  Y.  Supreme  Ct.)  33. 

6.  Harrison  v.  McCormick,  6q  Cal. 
621;  Carico  v.  Moore,  4  Ind.  App.  20; 
Alexander  v.  Collins,  2  Ind.  App.  176; 
Albro  V.  Lawson,  17  B.  Mon.  (Ky.) 
642;  Waits  V.  McClure,  10  Bush  (Ky.) 
766;  Sandwich  Mfg.  Co.  v.  Herriott,  37 
Minn.  214;  Kingsland  v.  Braisted,  2 
Lans.  (N.  Y.)  17;  Zabriskie  v.  Smith, 
13  N.  Y.  322,  64  Am.  Dec.  551;  Kayser 
V.  Sichel,  34  Barb.  (N.  Y.)84;  Belshaw 
V.  Colie,  I  E.  D.  Smith  (N.  Y.)  215. 

The  Answer  Need  Not  Allege  that  the 
omitted  partner  was  not  a  dormant 
partner,  or  that  he  was  known  to  plain- 
tiff to  be  a  partner.     Lefferts  v.  Silsby, 

54  How.  Pr.  (N.  Y.  Supreme  Ct.)  193. 
Generally,  as  to  the  sufl5ciency  of  the 

answer  to  raise  the  objection,  see  the 
above  cases,  and  see  also  the  article 
Parties  to  Actions,  ante,  p.  456. 

7.  Rogers  v.  Raynor,  102  Mich.  473. 
See  also  generally  article  Parties  to 
Actions,  ante,  p.  456. 

New  Trial  for  Misjoinder.  —  Where  a 
suit  in  tort  is  brought  by  several  as 
partners,  and  one  of  them  proves  not 
to  have  been  a  partner  and  not  a  proper 
party,  a  verdict  for  all  cannot  be  sus- 
tained, but  will  be  set  aside  for  the 
misjoinder  and  a  new  trial  granted. 
Travis  v.  Tobias,  8  How.  Pr.  (N.  Y. 
Supreme  Ct.)  333. 

8.  Snell  V.  De  Land,  43  111.  323,  holding 
that  111.  Rev.  Stat.;  c.  40,  §  7,  dispens- 
ing with  certain  proofs  by  joint  obligees 
under  the  general  issue,  does  not  change 
the  common  law  that  plaintiffs  who  sue 
as  joint  contractors  must  show  a  joint 
interest  in  the  subject-matter 
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demurrer,  motion  in  arrest  of  judgment,  or  writ  of  error.* 

Demurrer  or  Answer  under  Code.  —  Under  the  code,  if  the  misjoinder 
is  apparent  of  record,  it  must  be  taken  advantage  of  by  demurrer, 
and  if  not  so  apparent  it  must  be  raised  by  answer,  otherwise  the 
objection  will  be  deemed  waived.* 

A  Misjoinder  of  Defendants  apparent  upon  the  face  of  the  declaration 
is  available  on  demurrer,  motion  in  arrest  of  judgment,  or  on 
error,^  but  even  when  so  apparent,  a  failure  to  demur  does  not 
operate  as  a  waiver  of  objection,  and  it  may  still  be  raised  at  the 
trial  as  ground  for  a  nonsuit,*  as  it  may  also  in  cases  where  the 
objection  is  not  apparent  of  record,  but  appears  in  the  evidence.* 


1.  "  The  Rule  Is,  where  the  defect  ap- ' 
pears  upon  the  face  of  the  record  it 
must  be  taken  advantage  of  by  demur- 
rer, or  motion  in  arrest  of  judgment,  or 
writ  of  error.  Where  it  does  not  so 
appear,  and  is  shown  upon  the  trial 
by  a  variance  between  the  allegata 
and  probata,  it  is  a  ground  of  nonsuit." 
Bond  V.  Hilton,  6  Jones  L.  (N.  Car.) 
182.  So  held  in  a  case  where  the  rep- 
resentative of  a  deceased  partner  was 
joined  with  the  survivor.  See  also 
Davidson  v.  Weems,  58  Ala.  187, 
wherein  it  was  held  that  the  joinder 
of  survivors  with  the  representatives  of 
the  deceased  creates  a  misjoinder  of 
parties  plaintiff,  for  which  a  demurrer 
will  lie. 

Judgment  Not  Void  for  Misjoinder.  — 
The  misjoinder  will  not,  however,  ren- 
der the  judgment  void  and  subject  to 
collateral  attack.  Belton  v.  Fisher, 
44.  111.  33,  in  which  case  it  was  held 
that  the  misjoinder  of  a  surviving  part- 
ner with  the  representative  of  a  de- 
ceased partner  could  not  be  taken 
advantage  of  in  an  action  upon  the 
judgment  rendered  in  the  action  in 
which  the  misjoinder  occurred.  See 
also  Fuqua  7/.  Mullen,  13  Bush  (Ky.) 
467. 

2.  Nicklaus  v.  Dahn,  63  Ind.  87; 
Matney  v.  Gregg  Bros.  Grain  Co.,  ig 
Mo.  App.  107.  both  of  which  cases  were 
instances  of  the  misjoinder  of  a  surviv- 
ing partner  with  the  representatives  of 
a  deceased  partner.  See  also  generally 
the  article  Parties  to  Actions,  ante, 
p.  456- 

On  Appeal  from  Justice  of  Peace.  — 
Where  the  administrator  of  a  deceased 
partner  is  improperly  joined  with  the 
surviving  partner,  on  an  appeal  from  a 
justice  of  the  peace,  the  objection  can- 
not be  made  against  the  introduction  of 
any  evidence  by  plaintiff,  but  must  be 
made  by  motion  to  strike  out  the  names 
of  unnecessary  parties  or  of  parties  ap- 
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pearing  to  have  no  interest.  Nor  does 
the  misjoinder  work  any  substantial  in- 
jury, after  verdict,  as  the  record  show- 
ing the  real  cause  of  action  is  an 
effectual  bar  against  another  action 
by  the  surviving  partner.  Matney  v. 
Gregg  Bros.  Grain  Co.,  19  Mo.  App. 
107,  following  Lass  v.  Eisleben,  50 
Mo.  122. 

3.  Burr  v.  Ross,  ig  Ark.  251. 
Under  the  Code,  where  the  objection  is 

apparent  upon  the  face  of  the  complaint 
it  cannot  be  taken  by  answer,  but  must 
be  raised  by  demurrer.  Higgins  v. 
Freeman,  2  Duet  (N.  Y.)650;  Wright  v. 
Storrs,  6  Bosw.  (N.  Y.)  600. 

Demurrer  by  Personal  Bepresentative. 
—  Where  the  personal  representative 
of  a  deceased  partner  is  joined  as  de- 
fendant with  a  surviving  partner  in  an 
action  for  a  partnership  debt  of  a  purely 
legal  nature,  and  the  complaint  does 
not  show  the  plaintiff's  inability  to  col- 
lect  from  the  survivor,  it  is  bad  as 
against  such  representative  on  his  sep- 
arate demurrer  on  the  ground  that  it 
does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  him. 
Voorhis  v.  Baxter  18  Barb.  (N.  Y.) 
592;  I  Abb.  Pr.  (N.  Y.)  43;  Higgins  v. 
Freeman,  2  Duer  (N.  Y.)  650. 

Plea  in  Abatement.  —  A  misjoinder  of 
the  defendants  is  matter  for  a  dilatory 
plea  or  plea  in  abatement,  and  must  be 
taken  advantage  of  at  the  first  term  of 
the  court.  Maynard  v.  Ponder,  75  Ga. 
664. 

4.  Higgins  V.  Freeman,  2  Duer  (N. 
R.)  650.  But  see  contra,  Wright  v. 
Storrs,  6  Bosw.  (N.  Y.)  600,  wherein  it 
was  held  that  the  joinder  of  a  cause  of 
accion  against  a  surviving  partner  with 
one  against  the  administrator  of  'the 
deceased  partner  for  the  same  debt 
must  be  objected  to  by  demurrer,  and 
that  such  objection  is  waived  by  an 
answer. 

5.  Burr  v.  Ross,  19  Ark.  251. 
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Discontinuance.  —  Where  several  are  sued  as  copartners,  the  plain- 
tiff may  discontinue  at  any  time  as  to  such,  if  any,  as  are  not 
partners.  * 

(3)  Bankruptcy.  —  The  bankruptcy  of  some  of  the  plaintiffs  is 
available  under  the  general  issue,*  or  it  may  be  pleaded  in  bar.* 

(4)  Amendments. — Amendments  as  to  parties  in  partnership 
cases  are  governed  by  ordinary  considerations.  The  subject  has 
been  fully  treated  in  another  article  of  this  work.* 

2.  Process  and  Appearance  —  a.  Form  of  Writ — (i)  Actions 
agamst  Partners.  —  In  the  absence  of  a  statute  permitting  suits 
against  a  partnership  as  such,  the  names  of  the  members  of  such 
partnership  should  be  set  out  in  .the  summons,  as  well  as  in  the 
complaint.* 

(2)  Actions  by  Partners.  —  So,  also,  in  actions  by  partners  the 
process  should  state  with  certainty  who  are  the  parties  plaintiff, 
and  the  firm  name  should  not  be  used.* 


1.  Wheeler  v.  Bullard,  6  Port.  (Ala.) 
352;  Gazzam  v.  Bebee,  8  Port.  (Ala.)  49. 

2.  Sims  V.  Ross,  8  Smed.  &  M. 
(Miss.)  557. 

3.  McNutt  V.  King,  59  Ala.  597. 

4.  See  generally  article  Amendments, 
vol.  I,  p.  458.  See  also  the  following 
partnership  cases: 

Alabama.  —  Englehardt  v.  Clanton, 
83  Ala.  336. 

Arkansas,  -i-  Burr  v.  Ross,  19  Ark. 
250;  Molen  V  Orr,  44  Ark.  488;  Yon- 
ley  V.  Thompson,  30  Ark.  399. 

California.  —  Harrison  v.  McCor- 
mick,  69  Cal.  621. 

Georgia.  —  Blackwell  v.  Pennington, 
66  Ga.  240;  Howes  v.  Patterson,  76 
Ga.  689;  Riley  v.  Hicks,  81  Ga,  266; 
Turk  V.  Cook,  63  Ga.  681. 

Kentucky.  —  Palmer  v.  Hamilton,  15 
Ky.  L.  Rep.  677. 

Louisiana.  —  Miller  v.  Cappel,  39 
La.  Ann.  881. 

Michigan.  —  O'Connell  v.  Schwana- 
beck,  76  Mich.  517. 

New  York.  —  Travis  v.  Tobias,  8 
How.  Pr.  (N.  Y.  Supreme  Ct.)  333; 
Dodge  V.  New  York,  etc..  Steamship 
Co.,  37  How.  Pr.  (N.  Y.  Super.  Ct.)  524. 

North  Carolina.' — Martin  z/.  Young, 
85  N.  Car.  156. 

Pennsylvania.  —  Hoskinson  v.  Eliot, 
62  Pa.  St.  393;  Means  v.  Presbyterian 
Church,  3  Pa.  St.  98. 

Texas.  —  Gill  v.  Bickel,  10  Tex.  Civ. 
App,  67. 

6.  Dunham  v.  Shindler,  17  Oregon 
256. 

Need  Not  Describe  Defendants  as  Part- 
ners. —  It  is  not  necessary  in  a  suit 
against  partners  to  describe  them  as 


such  in  the  writ.  On  general  process 
the  plaintiff  can  declare  specially. 
Tarlton  v.  Herbert,  4  Ala.  359. 

Proof  of  Promise  by  Another  Name  than 
That  Averred.  —  In  Brown  v.  Jewett,  18 
N.  H.  230,  it  is  held  that  the  descrip- 
tion of  defendants  as  partners  under  a 
particular  name  or  firm  in  the  writ  is 
not  an  averment  that  they  promised  by 
that  name  and  that  therefore  proof  of 
a  promise  by  another  name  is  not  a 
variance. 

Writ  against  All,  Declaration  against 
One.  —  In  Simonds  v.  Speed,  6  Rich.  L. 
(S.  Car.)  390,  it  is  held  that  if  the  writ 
is  against  all  the  partners  and  the  dec- 
laration is  against  one  the  declaration 
may  be  amended. 

6.  Smith  V.  Canfield,  8  Mich.  493; 
Mitchell  V.  Dall.  2  Har.  &  G.(Md.)i59. 

Requirements  of  Common  Law.  —  "  The 
common  law  requires  that  the  process 
shall  state  with  certainly  who  are  the 
parties,  and  does  not  sanction  the  use  of 
a  copartnership  name,  or  generally 
allow  anything  else  than  the  Christian 
and  surnames  of  the  suitors."  Barber 
V.  Smith,  41  Mich.  138. 

Judgment  by  Default  Set  Aside.  —  In  a 
suit  by  a  partnership,  the  names  of  the 
several  persons  composing  the  partner- 
ship should  be  staled  with  certainty, 
and  the  omission  to  state  them  with 
certainty  in  the  summons  or  com- 
plaint is  an  error  foi  which  a  judg- 
ment by  default  will  be  reversed. 
Lanford  v.  Patton,  44  Ala.  584;  Moore 
7/.  Burns,  60  Ala.  269. 

Exception  in  Case  of  Dormant  Partners. 
—  In  Mitchell  v.  Dall,  2  Har.  &  G. 
(Md.)  159,  it  is  held  that  it  is  the  rule 
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Writ  in  Partnership  Name.  —  According  to  some  decisions,  how- 
ever, the  writ  itself  may  be  in  the  partnership  name  if  the  declara- 
tion or  petition  contains  the  individual  names,  and  all  the  other 
requisites  of  the  process  are  complied  with.* 

Harmless  Irregularity.  —  In  such  cases  the  use  of  the  firm  name  in 
the  citation,  though  an  irregularity,  is  unimportant,  and  not  such 
a  one  as  will  render  the  writ  void  or  be  ground  for  reversal.* 

b.  Service  —  (i)  Upon  Whom  Made —  (a)  General  Rule.  —  In  an 
action  against  a  firm  in  the  individual  names  of  its  members,  serv- 
ice of  process  should  be  made  on  the  members  individually,  or, 
if  not  found,  by  leaving  copies  at  their  usual  place  of  residence.* 


that  all  the  parties  composing  the  firm 
must  be  named  as  plaintiffs  and  an 
omission  to  name  them  may  be  taken 
advantage  of  under  the  general  issue. 
But  there  is  an  exception  to  this  rule 
in  the  case  of  dormant  partners.  It  is 
not  necessary  that  they  should  be 
named  in  the  writ.  See  also,  as  ap- 
proving this  case,  Hopkins  v.  Kent,  17 
Md.  74,  and  Smith  v.  Crichton  33  Md. 
107. 

1.  Andrews  ^z.  Ennis,  16  Tex.  45; 
Putman  v.  Wheeler,  65  Tex.  522;  Clay- 
burg  V.  Ford.  3  111.  App.  54.2. 

Writ  Aided  by  Petition.  —  In  Andrews 
V.  Ennis,  16  Tex.  45,  where  it  was  ob- 
jected that  the  writ  did  not  set  out  the 
names  of  the  parlies  plaintiff,  the 
court  said:  "  It  would  have  been  more 
satisfactory  ha<I  the  names  of  the  plain- 
tiffs been  fully  set  forth,  suing  under 
the  style  of  their  firm.  But  the  state- 
ment of  the  firm  name  is  deemed  a 
sufficient  compliance  with  the  statute. 
The  petition,  a  copy  of  which  accom- 
panied the  writ,  fully  disclosed  the 
names  of  the  plaintiffs,  and  there  could 
be  no  doubt  or  construction  but  that 
the  defendant  was  required  to  answer 
in  this  particular  suit,  or  that  the  judg- 
ment will  not  fully  protect  him  against 
a  second  recovery  on  the  same  de- 
mand " 

Variance  between  Petition  and  Writ.  — 
In  Putman  v.  Wheeler,  65  Tex.  524, 
which  was  an  action  by  partners,  the 
firm  name  was  not  stated  in  the  peti- 
tion, but  it  was  signed  to  the  contract 
made  part  of  the  petition.  The  court 
held  that  the  plaintiffs  in  this  suit 
were  those  identified  as  "  Wheeler  & 
Rhodes."  that  the  writ  identified  the 
suit,  and  that  there  was  no  variance 
between  the  petition  and  writ.  The 
omission  to  state  the  firm  name  in  the 
petition  was  held  to  be  a  point  on  the 
pleadings,  and  not  a  defect  in  the  pro- 
cess. 


2.  Clayburg  v.  Ford,  3  111.  App.  542, 
In  this  case  the  court  said:  '*  Martin 
Clayburg,  Morris  Einstein,  David  Lin- 
dauer,  and  Bernhard  Kuppenheimer. 
using  the  firm  name  of  Clayburg,  Ein- 
stein &  Co  ,  sued  out  a  writ  of  attach- 
ment against  Henry  T.  Ford,  as 
defendant  in  attachment.  As  there 
was  an  appearance  by  the  defendant, 
and  a  declaration  by  plaintifls,  in  which 
the  full  names  of  the  members  of  the 
firm  were  given,  the  irregularity  of 
proceeding  in  the  firm  name  may  have 
become  unimportant.  See,  on  this 
subject.  Day  v.  Cushman,  2  111.  475;  i 
Chitty  PI.  (7th  ed.),  p.  256,  note  i.  We 
are  not  disposed  to  consider  the  irregu- 
larity one  which  would  make  the  writ 
void,  even  though  it  might  have  been 
sufficient  to  quash  it  if  not  amended, 
or  to  reverse  an  error  if  there  had  been 
a  default.  There  is,  however,  no  cross- 
error  assigned." 

3.  Hanna  v.  Emerson,  45  Neb.  708; 
Herron  v.  Cole  25  Neb.  697.  In  these 
cases  it  was  held  that  the  service  of 
process  in  such  action  was  not  con- 
trolled by  the  sections  of  the  statute 
authorizing  suits  by  and  against  part- 
ners in  their  firm  name,  and  prescribing 
that  process  against  such  partners 
should  be  served  by  leaving  a  copy  at 
their  usual  place  of  business,  either 
with  a  member  of  the  firm  or  with  a 
clerk  or  general  agent  thereof.  See 
also  Winters  v.  Means,  25  Neb.  241. 

Plaintiff  May  Eequire  Service  on  All 
Partners.  —  In  Nail  v.  Adams,  7  Ala 
475,  it  is  held  that  although  service  of 
process  on  one  partner  is  sufficient  ta 
bring  in  the  firm  where  the  partnership 
is  continuing,  yet  the  plaintiff  is  not 
bound  to  accept  such  service,  but  may 
require  all  the  partners  to  be  notified  of 
the  pendency  of  the  suit.  If  the  plain- 
tiff declares  against  all  the  members  of 
the  firm,  he  may  discontinue  as  10  those 
not   served    with    process,    and   if    he 
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Effect  of  Service  on  One  Not  Named.  —  Service  of  process  in  such 
action  must  be  upon  a  person  named  therein,^  and  service  on  a 
person  not  so  named,  even  though  certified  by  the  officer  in  his 
return  to  be  a  partner,  has  been  held  to  be  a  nullity.* 

(b)  Service  upon  One  Partner  —  aa.  In  Absence  of  Statute.  —  As  a 
general  rule,  service  of  process  upon  one  partner  only,  in  an  action 
against  the  partnership,  is  not  service  upon  the  other  partners, 
and    will    not   be    notice  to    them,*    except    where    actions    are 


omits  to  take  judgment  against  them, 
without  a  discontinuance  in  fact,  a  co- 
defendant,  against  whom  judgment  is 
properly  rendered,  cannot  avail  him- 
self of  the  irregularity  on  error. 

Service  by  Publication  Directed  to  Part- 
nership in  Firm  Name.  —  In  Moses  P. 
Johnson  Machinery  Co.  v.  Watson  57 
Mo.  App  629,  it  is  held  that  a  suit  can- 
not be  maintained  against  a  partner- 
ship in  its  firm  name  in  the  absence  of 
actual  service  on,  or  appearance  by, 
the  individual  members  of  il  Accord- 
ingly, when  a  suit  by  attachment  is 
thus  instituted,  service  by  publication, 
directed  to  the  partnership  in  its  firm 
name  will  not  confer  jurisdiction  over 
its  members  so  as  to  warrant  a  judg- 
ment against  funds  in  the  hands  of  a 
garnishee. 

In  Louisiana,  Code  Prac,  art.  198, 
provides  that  when  suit  is  brought 
against  a  commercial  association  trad- 
ing under  a  title,  or  as  a  firm,  service 
of  citation  is  to  be  made  on  any  of  the 
partners  in  person,  or  upon  their  clerk 
or  agent  at  their  place  of  business. 
Kearney  v.  Fenner,  14  La.  Ann.  883. 
In  this  case,  suit  having  been  brought 
against  R.  F.  and  C.  W.,  as  composing 
the  commercial  firm  of  R.  F.  &  Co., 
and  the  petition  and  citation  having 
been  served  on  R.  F.  alone,  it  was  held 
that  the  service  of  citation  was  suffi- 
cient as  to  both  partners. 

Where  a  Defendant  Is  Sued  as  a  Silent 
Partner  in  a  commercial  firm,  service 
of  citation  on  the  clerk  of  the  firm  is 
not  sufficient.  Ridge  v.  Alter,  14  La. 
Ann    880. 

1.  Dunham  v.  Shindler,  17  Oregon 
256 

Service  Should  Be  on  Member  of  Firm. — 
In  Huffman  v.  Sisk,  62  Mo.  App.  398, 
it  is  held  that  in  a  suit  charging  a 
partner  as  garnishee,  judgment  against 
the  garnishee  will  not  be  supported  by 
a  service  of  the  process  on  one  acting 
as  manager  of  the  firm. 

2.  Dunham  v.  Shindler,  17  Oregon 
256. 


3.  Alabama.  —  Ladiga  Saw-Mill    Co. 
V     Smith,    78   Ala.    108;     Shapard    v. 
Lightfoot.  56  Ala.  506. 
'   California.  —  Feder    v.    Epstein,    69 
Cal.  457;    Davidson   v.  Knox,  67  Cal. 

143. 

Iowa.  —  Weaver  v.  Carpenter  42 
Iowa  343. 

Kentucky.  —  Rice  v  Doniphan,  4  B. 
Mon.  (Ky.)  123. 

Louisiana. — Scott  v.  Bogart,  14  La. 
Ann.  260. 

Maine  —  Henderson  v.  Cashman,  85 
Me.  437. 

Mississippi.  —  Dgmoss  v.  Brewster,  4 
Smed.  &  M.  (Miss.)  661;  Pittman  v. 
Planters'  Bank,  i  How.  (Miss.)  527; 
Fuqua  v.  Tindall,  11  Smed.  &  M 
(Miss.)  465;  Mitchell  v.  Green wald,  43 
Miss.  167. 

Missouri.  —  Maclay  v.  Freeman,  48 
Mp.  234. 

England.  —  Moulston  v.  Wire,  i 
Dowl.  &  L.  527:  Kitchin  v.  Wilson,  4 
C.  B.  N.  S.  483,  93  E.  C.  L.  483. 

Partners  Named  and  Sued  Individually 
Must  Be  Served. —  In  an  action  against 
copartners  on  a  paitnership obligation, 
where  the  names  of  all  the  individuals 
composing  the  firm  are  set  forth  both 
in  the  caption  and  the  body  of  the  com- 
plaint and  summons,  with  the  addition 
that  they  are  doing  business  under  a 
firm  name,  judgment  cannot  be  ren- 
dered, under  a  statute  authorizing 
actions  against  partners  in  the  firm 
name,  against  those  defendants  who 
have  not  been  served  with  process  and 
have  not  appeared.  Davidson  v. 
Kno.x,  67  Cal.  143.  In  this  case  the 
court  said.  "  It  is  argued  for  the  re- 
spondents (plaintiffs  below),  that  the 
judgment  is  sustained  by  the  provi- 
sions of  section  388  of  the  Code  of  Civil 
Procedure.  That  section  is  as  follows: 
'  When  two  or  more  persons  associated 
in  any  business  transact  such  business 
under  a  common  name,  whether  it 
comprise  the  names  of  such  persons  or 
not  the  associates  may  be  sued  by 
such  common  name,  the  summons  in 


1 


900 


Volume  XV. 


Actions  at  Law  between  PA  R  TNERSHIP.      Partners  and  Third  Persons. 

expressly  authorized  against  a  partjiership  by  its  firm  name  only.* 
bb.  Under  Statute — In  General.  —  In  many  if  not  most  of  the 
states,  however,  there  are  statutes  which  expressly  provide  that 
in  actions  against  partners  in  their  individual  names,  if  some  of 
the  defendants  are  not  prcperly  served  with  process,  judgment 
may,  nevertheless,  be  given  against  the  one  sued,  and  such  judg- 
ment will  be  effective  against  the  partnership  property,  and  will 
bind  personally  the  partner  or  partners  served.* 


such  cases  being  served  on  one  or  more 
of  the  associates;  and  the  judgment  in 
the  action  shall  bind  the  joint  property 
of  all  the  associates  in  the  same  man- 
ner as  if  all  had  been  named  defend- 
ants and  had  been  sued  upon  their 
joint  liability.'  We  think  it  sufficient 
to  say  that  the  action  was  not  insti- 
tuted under  section  388  The  clauses 
quoted  above  from  the  complaint  and 
summons  show  no  intent  to  proceed 
under  this  section.  Individuals  in  the 
captions  of  both  summons  and  com- 
plaint are  named  as  defendants,  and 
are  described  as  doing  business  as 
partners  under  a  firm  name.  All  the 
parties  are  named."  See  also  to  the 
same  effect  Ladiga  Saw-Mill  Co.  v. 
Smith,  78  Ala.  108;  Shapard  v.  Light- 
foot,  56  Ala.  506;  Savage  v.  Walshe,  26 
Ala.  619.  And  see  Haralson  v.  Camp- 
bell, 63  Ala.  278. 

1.  Ladiga  Saw-Mill  Co.  v.  Smith,  78 
Ala.  108;  Feder  v.  Epstein,  69  Cal. 
457;  Davidson  v.  Knox,  67  Cal.  143; 
Weaver  v.  Carpenter,  42  Iowa  343. 

Misnomer  of  One  Partner, —  Where 
service  purports  to  be  made  upon  the 
individual  members  of  a  firm,  and  one 
of  them  is  misnamed  in  all  of  the  pro- 
ceedings, the  service  upon  his  copart- 
ners will  not  give  the  court  jurisdiction 
of  him,  and  his  interest  in  the  properly 
levied  upon  under  the  judgment  will 
not  be  divested  by  the  judicial  sale. 
Weaver  v.  Carpenter,  42  Iowa  343.  In 
this  case  the  court  said:  "  The  land 
was  conveyed  by  plaintiffs  to  Rey- 
nolds Carpenter.  Jr.,  Blackmar  Brown- 
ell,  and  Andrew  P.  Carpenter.  In 
Wells's  attachment  proceedings,  judg- 
ment, execution,  and  sheriff's  deed,  the 
name  of  Blackman  E.  Browning  ap- 
pears instead  of  Blackmar  E.  Brown- 
ell.  It  cannot  be  claimed  that  under 
these  proceedings  Brownell's  interest 
in  the  land  is  divested.  The  failure  to 
make  him  a  party  to  the  action  is 
not,  as  defendants'  counsel  maintain, 
caused  by  the  fact  that,  as  the  note 
was  executed  by  the  copartnership  of 


which  he  was  a  member,  service  of 
process  upon  one  partner  gives  juris- 
diction over  the  firm.  This  is  true 
when  the  action  is  brought  against  the 
firm.  In  this  case  it  is  not.  It  is  true  that 
the  action  might  have  been  brought 
against  the  copartnership  by  name. 
It  was  properly  brought  against  the 
partners  individually.  The  service  of 
process  upon  one  codefendant  cannot 
give  jurisdiction  over  another  that  was 
not  served." 

2.  Alabama. —  Fowlkes  v.  Baldwin, 
2  Ala    705:  Tarlton  v.  Herbert,  4  Ala. 

359- 

California. — Stewart  v.  Spaulding, 
72  Cal.  264. 

Georgia.  —  Clayton  v.  Roberts,  84  G a. 
149;  Ells  z/.  Bone,  71  Ga.  466;  Cunning- 
ham V.  Woodbridge,  76Ga.  302;  Flesh- 
man  V.  Collier,  47  Ga.  253;  Printup  v. 
Turner,  65  Ga.  71;  Cheshire  i/.  Milburn 
Wagon  Co.,  8g  Ga.  249. 

Iowa.  —  Gregory  v.  Harmon,  10  Iowa 
445;  Walker  v.  Clark,  8  Iowa  474; 
Saunders  v.  Bently,  8  Iowa  516; 
Weaver  v.  Carpenter,  42  Iowa  343. 

Kentucky.  —  Moore  v.  Estes,  79  Ky, 
282. 

Massachusetts.  —  Parker  v.  Danforth, 
16  Mass.  299. 

Michigan.  —  Brooks  v.  Mclntyre,  4 
Mich.  316;  Hubbardston  Lumber  Co. 
V.  Covert,  35  Mich.  254. 

Missouri.  —  Simpson  v.  Schulte,  21 
Mo.  App.  639. 

Nebraska.  —  Winters  v.  Means,  25 
Neb.  241;  Rowland  v.  Shephard,  27 
Neb.  494. 

jVevada.  —  Whitmore  v.  Shiverick,  3 
Nev.  288;  Flannery  v.  Anderson,  4 
Nev.  437;  Davis  v.  Cook,  9  Nev.  134. 

A'ew  York.  —  Mason  v.  Denison,  11 
Wend.  (N.  Y.)  612;  Pardee  v.  Haynes, 
10  Wend.  (N.  Y.)  631;  Kidd  v.  Brown, 
2  How.  Pr.  (N.  Y.  Supreme  Ct.)  20; 
Stoutenburgh  v.  Vandenburgh,  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)  229;  Staiger  v. 
Theiss,  19  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  170;  Leahey  v.  Kingon,  22  How. 
Pr.  (N.  Y.  Supreme  Ct.)  209;  Lahey  v. 
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Rule  Applies  Where  Partner  Not  Served  Is  an  Infant.  —  Under  such  stat- 
utes, service  on  one  or  moref  of  the  partners  will  be  sufficient  to 
bind  the    partnership  property  as  well  where    the  partner  not 


Kingon,  13  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)i92:  Vandevoort  z/.  Palmer,  4  Duer 
'  (N.  Y.)  677;  Pruyn  v.  Black,  21  N.  Y. 
300. 

North  Carolina.  —  Neil  v.  Childs,  10 
Ired.  L.  (N.  Car.)  195. 

Rhode  Island.  —  Nathanson  v.  Spitz, 
19  R.  I.  70. 

South  Carolina.  —  Adickes  v.  Allison, 
21  S.  Car.  258;  U.  S.  Bank  v.  Btoadfoot, 
4  McCord  L.  (S.  Car.)  30;  Overstreet 
V.  Brown,  4  McCord  L.  (S.Car.)  79. 

Texas.  —  Alexander  v.  Stern,  41  Tex. 
193;  Frank  v.  Tatum,  87  Tex.  204; 
Hedges  v.  Armistead,  60  Tex.  276; 
Guimond  v.  Nast,  44  Tex.  115;  Rho- 
dius  V.  Storey,  i  Tex.  App.  Civ.  Cas., 
§  337;  Burnett  z/.  Sullivan,  58  Tex.  535; 
Farris  v.  Seisfield,  1  Tex.  App.  Civ. 
Cas.,  ^  350;  Texas,  etc.,  R.  Co.  v.  Mc- 
Caughey.  62  Tex.  271;  Patten  v.  Cun- 
ningham, 63  Tex.  666;  Sanger  v. 
Overmier,  64  Tex.  57. 

Washington.  —  McCoy  v.  Bell,  i 
Wash.  504. 

Wisconsin.  —  Young  v.  Krueger,  92 
Wis.  361;  Fowler  v.  Bailley,  14  Wis. 
125. 

United  States.  —  Hall  v.  Lanning,  91 
U.  S.  160;  Inbusch  v.  Farwell,  i  Black 
<U.  S.)  566. 

Joint  Debtor  Acts.  —  "  In  most  of  the 
states  legislative  acts  have  been  passed, 
called  Joint  Debtor  Acts,  which,  as  a 
substitute  for  outlawry,  provide  that  if 
process  be  issued  against  several  joint 
debtors  or  partners,  and  served  on  one 
or  more  of  them,  and  the  others  cannot 
be  found,  the  plaintiff  may  proceed 
against  those  served,  and  if  successful, 
have  judgment  against  all.  Various 
effects  and  consequences  are  attributed 
to  such  judgments  in  the  states  in 
which  they  are  rendered.  They  are 
generally  held  to  bind  the  common 
property  of  the  joint  debtors,  as  well 
as  the  separate  property  of  those  served 
with  process  when  such  properly  is  sit- 
uated in  the  state,  but  not  the  separate 
property  of  those  not  served."  Hall  v. 
Lanning,  91  U.  S.  160.  See  also  Mason 
V.  Eldred,  6  Wall.  (U.  S)  231. 

Constitutionality  of  Statute.  —  In  Mich- 
igan it  has  been  held  that  the  provisions 
of  the  statute  in  that  state,  to  the  effect 
that  where  two  or  more  persons  are 
sued  in  the  same  action  on  a  joint  con- 


tract, and  process  is  served  on  either, 
judgment  may  be  rendered  against  all, 
and  that  execution  shall  be  issued 
against  all,  and  may  be  levied  on  the 
partnership  property,  did  not  violate 
the  constitutional  provision  that  no 
person  shall  "  be  deprived  of  life, 
liberty,  or  property  without  due  pro- 
cess of  law."  Brooks  v.  Mclntyre,  4 
Mich.  316. 

No  Application  to  Partnership  Suits.  — 
In  Sandusky  v.  Sidwell,  173  111.  493,  it 
is  held  that  section  9  of  the  Practice 
Act,  providing  that  if  a  summons  is 
served  on  one  of  the  defendants,  but 
not  on  all,  the  plaintiff  may  take  judg- 
ment against  the  party  served,  and 
may  afterwards  bring  the  other  obligors 
into  court  by  a  summons  in  the  nature 
of  a  scire  facias,  applies  only  where  the 
obligation  is  joint  and  several,  and  not 
to  partnership  obligations.  In  this 
case  the  court  said:  "  Error  was 
assigned  upon  overruling  the  demurrer 
to  the  plea  of  George  H.  Sidwell,  and 
quashing  the  writ  as  to  him,  and  also 
upon  dismissing  the  suit.  Appellant 
insists  that  the  suit  should  not  have 
been  dismissed,  but  that  she  had  a 
right  to  proceed  with  it  under  section  9 
of  said  chapter  no,  which  provides  as 
follows.  '  If  a  summons  or  capias  is 
served  on  one  or  more  but  not  on  all 
of  the  defendants,  the  plaintiff  may 
proceed  to  trial  and  judgment  against 
the  defendant  or  defendants  on  whom 
the  process  is  served,  and  the  plaintiff 
may,  at  any  time  afterwards,  have  a 
summons  in  the  nature  of  a  scire  facias 
against  the  defendant  not  served  with 
the  first  process  to  cause  him  to  appear 
in  said  court  and  show  cause  why  he 
should  not  be  made  a  party  to  such 
judgment.'  It  is  only  where  the  obli- 
gation is  joint  and  several,  and  wheie 
a  plaintiff  might  have  a  judgment 
against  one.  that  he  could  proceed  un- 
der that  section.  It  does  not  include 
the  obligations  of  a  firm.  Section  3  of 
chapter  76  of  the  Revised  Statutes, 
declaring  '  all  joint  obligations  and 
covenants  shall  be  taken  and  held  to 
be  joint  and  several  obligations  and 
covenants,'  has  no  reference  to  a  part- 
nership obligation.  It  covers  only  con- 
tracts, obligations,  and  covenants  made 
jointly  by  persons  in  their  individual 
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brought  in  is  an  infant  as  where  he  is  an  adult/  and  a  judgment 
entered  against  an  infant  defendant  will  not  be  reversed  upon  a 
writ  of  error,  even  though  entered  without  the  appointment  of  a 
guardian  for  the  infant.* 

Effect  of  Such  Service  after  Dissolution  of  Firm.  —  Under  the  statutory 
provisions  referred  to,  it  has  been  held  that  even  after  the  disso- 
lution of  the  firm,  but  before  its  liabilities  have  been  liquidated, 
service  of  process  upon  one  partner  is  sufficient  to  authorize  a 
judgment  available  against  the  partnership  property.' 


capacity.  According  to  the  pleas,  ad- 
mitted by  the  demurrers,  the  partners 
composing  this  firm  were  both  living 
and  within  the  jurisdiction,  and  in  such 
case,  in  an  action  against  them,  both 
must  be  joined.  Coates  v.  Preston, 
105  111.  470;  Parsons  on  Partnership, 
475;  Dicey  on  Parties  to  Actions,  §266. 
A  scire  facias  of  the  sort  referred  to  is 
nothing  but  a  summons,  and  is  termed 
in  the  statutes  a  summons  in  the  nature 
of  a  scire  facias.  The  statute  does  not 
apply  to  a  case  where,  from  the  nature 
of  the  obligation,  all  of  the  defendants 
must  be  before  the  court." 

1.  Mason  v.  Denison,  ri  Wend.  (N. 
Y.)6i2. 

2.  Mason  v.  Denison,  11  Wend.  (N. 
Y.)6i2. 

Effect  of  Collusion. —  In  Griswold  v. 
Griswold,  14  How.  Pr.  (N.  Y.  Supreme 
Ct.)  446,  on  a  motion  by  one  partner  to 
set  aside  a  judgment  on  the  ground  of 
collusion  between  the  plaintiff  and  the 
other  partner,  it  was  held  that  the  court 
should  not  sanction  any  act  which 
would  encourage  concealment  and 
contrivance  between  partners.  Citing 
Everson  v.  Gehrman,  10  How.  Pr.  (N. 
Y.  Supreme  Ct.)  301. 

3.  Alexander  v.  Stern,  41  Tex.  193; 
Texas,  etc.,  R.  Co.  v.  McCaughey,  62 
Tex.  271.  See  also  Harford  v.  Street, 
46  Iowa  594;  Cooper  v.  Bailey,  52  Me. 
230;  Sanger  v.  Overmier,  64  Tex.  57. 

Liability  of  Firm  Assets  Not  Affected  by 
Dissolution.  —  In  Alexander  v.  Stern,  41 
Tex.  193,  it  was  said:  "  The  agreement 
of  the  partners  for  a  dissolution  of  the 
firm  and  settlement  of  their  business, 
stipulated  between  themselves,  does 
not  affect  the  rights  of  creditors  whose 
debts  are  unpaid,  and  who  are  not  par- 
ties to  such  agreement.  The  purpose 
of  the  law  which  authorizes  a  judgment 
against  the  property  of  the  firm,  where 
service  of  process  cannot  be  had  upon 
all  the  partners,  was  for  the  relief  of 
creditors;  and  as  long  as  there  is 
partnership   property  which  could   be 


subjected  to  execution  upon  a  joint 
judgment  obtained  by  service  upon  all 
the  partners,  there  can  be  no  doubt  it 
may  be  subjected  to  the  demand  of  the 
creditor,  though  only  one  member  of 
the  firm  can  be  served  with  process." 

No  Presumption  that  Firm  Has  Been 
Wound  ITp.  —  In  Texas,  etc.,  R.  Co.  v. 
McCaughey,  62  Tex.  271,  the  court, 
after  holding  that  service  upon  one 
partner  after  dissolution  of  the  firm 
would  authorize  a  judgment  available 
against  the  partnership  property,  said: 
"  It  was  held  in  the  case  of  Alexander 
zi.  Stern,  41  Tex.  193,  that  service  upon 
one  partner  after  the  dissolution  of  the 
firm  and  before  the  liabilities  of  the 
firm  have  been  liquidated  is  sufficient 
to  authorize  a  judgment  available 
against  the  partnership  property.  The 
plea  in  abatement  in  the  present  case, 
to  which  a  demurrer  was  sustained,  did 
not  state  that  the  firm  affairs  of  Coven- 
try, Price  &  Co.  had  been  wound  up, 
and  the  court,  in  determining  the  de- 
murrer, was  bound  to  presume  that 
such  fact  did  not  exist,  and  under  the 
above  decision  the  demurrer  was  prop- 
erly sustained." 

Contra.  —  In  Duncan  v.  Tombeckbee 
Bank,  4  Port.  (Ala.)  181,  it  is  held  that 
service  of  process  upon  one  copartner 
of  the  firm,  after  its  dissolution,  will  not 
authorize  a  judgment  against  all  the 
copartners.  In  this  case  the  court  said : 
"  The  second  point  brings  up  the  ques- 
tion whether  the  service  of  process  on 
one  partner  in  a  late  firm  is  equivalent 
in  law  to  service  on  all  the  members  of 
the  concern.  The  aflSrmative  of  this 
inquiry  is  attempted  to  be  sustained 
by  reference  to  a  statute  of  this  state, 
which  is  in  these  words:  '  When  a  writ 
shall  be  issued  against  all  the  partners 
of  any  firm,  service  of  the  same  on  any 
one  of  them  shall  be  deemed  equivalent 
to  a  service  on  all;  and  the  plaintiff 
may  file  his  declaration  and  proceed  to 
judgment  as  if  the  said  writ  had  been 
served  on  each  defendant.'     The  lan- 
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Liability  of  Partner  Not  Served.  —  Even  under  the  statutes  authoriz- 
ing a  judgment  which  will  be  binding  upon  the  joint  property  of 
the  partnership  and  upon  the  separate  property  of  the  partners 


guage  of  this  provision  clearly  confines 
it  to  continuing  partnerships.  The 
words  ■  partners  and  '  firm,'  unless 
preceded  or  followed  by  some  expres- 
sion indicating  a  different  meaning,  ex 
vi  termini,  imply  a  present  continuing 
connection,  and  do  not  relate  to  one 
which  is  past  and  dissolved." 

See  also  Beal  v.  Snedi'cor,  8  Port. 
(Ala  )  523 ;  Faver  v.  Briggs,  18  Ala.  478. 

Irregularity  Waived  by  Appearance.  — 
In  Beal  v.  Snedicor,  8  Port.  (Ala.)  523 
it  is  held  that  while  where  a  partner- 
ship is  ended,  service  of  process  upon 
one  of  the  partners  cannot  operate  as  a 
service  upon  the  other  members  of  the 
firm,  yet  where  both  defendants  appear 
and  judgment  is  rendered  against 
them,  advantage  cannot  be  taken  of 
the  irregularity  of  the  service. 

Judgment  against  Partner  without  the 
Jurisdiction.  —  In  an  action  against  a 
partnership,  if  one  partner  is  not  with 
in  the  jurisdiction  of  the  court  and  is 
not  served  with  process,  and  does  not 
voluntarily  appear  and  answer  to  the 
suit  by  himself  or  his  attorney,  the 
judgment  against  the  partnership  can- 
not be  enforced  against  him  out  of  the 
local  jurisdiction,  even  though  by  the 
lex  loci  a  service  on  the  partner  resi- 
dent'within  the  jurisdiction  is  suffi- 
cient to  authorize  a  judgment  against 
all  the  partners  effective  as  to  joint 
property  within  the  jurisdiction. 
Phelps  V.  Brewer,  9  Cush.  (Mass.)  390; 
Conley  v.  Chapman,  74  Ga.  709;  Wil- 
son V.  Niles.  2  Hall  (N.  Y.)  358;  Cun- 
ningham V.  Pell,  5  Paige  (N.  Y  )  607; 
Hoffman  v.  Newell,  2  Misc.  Rep.  (N. 
Y  Super.  Ct.)  570,  50  N.  Y.  St.  Rep. 
218. 

Prima  Facie  Validity  of  Judgment.  — 
In  Hall  V.  Lanning,  91  U.  S.  160,  the 
court,  in  speaking  of  the  effect  of  judg- 
ments rendered  under  the  Joint  Debtor 
Acts  upon  service  on  one  or  moie  of 
the  partners,  said:  "  They  are  gen- 
erally held  to  bind  the  common  prop- 
erty of  the  joint  debtors  as  well  as  the 
separate  property  of  those  served  with 
process,  when  such  property  is  situated 
in  the  state,  but  not  the  separate  prop- 
erty of  those  not  served;  and  whilst 
they  are  binding  personally  on  the 
former,  they  are  regarded  as  either  not 
personally  binding  at  all,  or  on\y  prima 
facie  binding  on  the  latter.     Under  the 


Joint  Debtor  Act  of  New  York  it  was 
formerly  held  by  the  courts  of  that 
state  that  such  a  judgment  is  valid  and 
binding  on  an  absent  defendant  as 
prima  facie  evidence  of  a  debt,  reserv- 
ing to  him  the  right  to  enter  into  the 
merits,  and  show  that  he  ought  not  to 
have  been  charged.  ' 

Action  on  Foreign  Judgment.  —  In 
Conley  v.  Chapman,  74  Ga.  709,  it  was 
held  that  where  suit  was  brought  in  the 
state  of  New  Jersey  against  the  mem- 
bers of  a  firm,  one  of  whom  was 
served*,  and  a  return  of  non  est  inventus 
made  as  to  the  others,  and  the  judg- 
ment was  entered  under  the  statute  of 
that  state  against  all  the  copartners  in 
a  suit  on  such  judgment  brought  in  the 
state  of  Georgia,  it  was  binding  as  to 
the  partner  who  was  served  but  that 
it  would  seem  that  the  copartners  who 
were  not  brought  into  court  under  the 
process  would  not  be  liable  on  the 
judgment  outside  of  the  state  of  New 
Jersey.  In  this  case  the  court  said: 
"  We  are  all  agreed  that  there  was  no 
error  in  thus  holding  and  giving  judg- 
ment by  the  court,  when  viewed  in  the 
light  of  the  statute  of  New  Jersey, 
which  is  '  All  persons  jointly  indebted 
to  any  other  person,  upon  any  joint 
contract,  obligation  matter,  or  thing, 
for  which  a  remedy  might  be  had  at 
law  against  such  debtors,  in  case  all 
were  taken  by  process  issued  out  of  any 
court  of  this  state,  shall  be  answerable 
to  their  creditors  separately  fcr  such 
debt;  that  is  to  say  such  creditor  or 
creditors  may  issue  process  against 
such  debtors,  and  in  case  any  of  such 
joint  debtors  shall  be  taken  and 
brought  into  court  by  virtue  of  such 
process,  such  of  them  so  taken  and 
brought  into  court  shall  answer  to  the 
plaintiff  or  plaintiffs,  and  if  judgment 
shall  pass  for  the  plaintiff  or  plaintiffs, 
he,  she,  or  they  shall  have  his,  her,  or 
their  judgment  and  execution  against 
such  of  them  so  brought  into  coun, 
and  against  the  other  joint  debtor  or 
debtors  named  in  the  process  in  the 
same  manner  as  if  they  had  been  all 
taken  and  brought  into  court  by  virtue 
of  said  process."  " 

In  Hoffman  v.  Newell,  (Super.  Ct  ) 
20  N.  Y.  Supp.  432,  it  was  held  that  a 
judgment  rendered  by  the  court  of  a 
foreign    state   against    N.    and    W.    as^ 
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served,  service  upon  one  or  more  partners  will  not  authorize  a 
personal  judgment  against  one  who  is  not  served,*  nor  can  an 
execution  be  levied  on  the  individual  property  of  such  persons.* 
Exceptions.  —  The  statutes  under  consideration  have  been  held 
to  be  limited  in  their  application  to  suits  against  partners,  and 
not  to  apply  to  the  service  of  citation  upon  one  of  several  part- 
ners plaintiff  against  whom  a  writ  of  error  has  been  taken.  In 
such  cases  the  defendants  in  error  must  be  served.'  So,  also,  it 
has  been  held  that  these  statutes  have  no  application  to  a  decree 
of  foreclosure  against  members  of  a  partnership  as  such,  all  known 
members  not  being  partners  to  the  suit.* 


partners,  and  adjudginsr  that  the  same 
was  collectible  out  of  the  "  joint  "  prop- 
erty of  both  defendants,  the  "  indi- 
vidual "  effects  of  N.,  the  one  served 
with  process,  could  not  be  made  the 
basis  of  an  action  in  the  New  York 
courts  against  W..  over  whom  the  for- 
eign court  never  obtained  jurisdiction. 

\.  Alabama  — Shapard  v.  Lightfoot 
56  Ala.  507;  Ladiga  Saw-Mill  Co.  v. 
Smith,  78  Ala.  ro8. 

California.  —  Ingraham  v.  Gilder- 
mesler,  2  Cal.  88. 

Georgia.  —  Clayton  v  Roberts,  84  Ga. 
149;  Ells  V   Bone,  71  Ga.  466. 

Illinois.  —  Hibbard  v.  Holloway,  13 
111.  App.  loi. 

Iowa.  —  Weaver  7>.  Carpenter,  42 
Iowa  343, 

Louisiana.  —  Grieff  v.  Kirk,  15  La. 
Ann.  320. 

Michigan,  —  Bonesteel  v.  Todd,  9 
Mich.  371. 

Missouri. — Bascom  v.  Young,  7  Mo.  i. 

New  Hampshire.  —  Wright  v.  Boyn- 
ton,  37  N.   H.  9. 

Neio  York.  —  Staiger  v.  Theiss,  19 
Misc  Rep.  (N.  Y.  Supreme  Ct.)  170; 
Van  Eps  v.  Dillaye,  6  Barb.  (N.  Y.)  244; 
Oakley  v.  Aspinwall,  4  N.  Y.  514. 

Oklahoma.  —  Symms  Grocer  Co.  v, 
Burnham,  6  Okla.  618, 

Pennsylvania. — Cover  v.  Brown,  7 
Pa.  Disl.  Rep.  19;  Dores  v.  McGinnis, 
I  Leg.  Op.  (Pa.)  194. 

Texas.  —  Patten  v.  Cunningham,  63 
Tex.  666;  Rhodius  v.  Storey,  i  Tex. 
App.  Civ.  Cas.,§337;  Hensley  v.  Bag- 
dad Sash  Factory  Co.,  i  Tex.  App.  Civ. 
Cas.,  §  720;  Farris  v.  Seisfield,  i  Tex. 
App.  Civ.  Cas.,  ^  350. 

Washington,  —  McCoy  v.  Bell,  i 
Wash.  504. 

West  Virginia.  —  Carlon  v,  Ruffner. 
12  W    Va.  297. 

United  States,  —  Sugg  v  Thornton, 
132  U.  S.  524;  Hall  V.  Lanning,  91  U. 


S.  160;  Mason  v.  Eldred,  6  Wall.  (U. 
S.)  231;  U.  S.  V.  American  Bell  Tele- 
phone Co.,  29  Fed.  Rep.  17;  D'Arcy  v. 
Ketchum,  11  How.  (U.S.)  165. 

2.  Purviance  v.  Edwards,  17  Fla. 
140;  Cover  V.  Brown,  7  Pa.  Dist.  Rep. 
19;  Dores  v,  McGinnis,  i  Leg.  Op. 
(Pa.)  194;  Sugg  V.  Thornton,  132  U. 
S.  524,  in  which  last  case  the  court  cited 
Burnett  v.  Sullivan,  58  Tex.  535; 
Texas,  etc.,  R.  Co.  v.  McCaughey,  62 
Tex.  271 ;  Alexander  v.  Stern,  41  Tex. 
193  and  Sanger  z/.  Overmier,  64Tex.  57. 

3.  Clark  v.  Thompson,  42  Tex.  128. 
In  this  case  the  court  said:  "  By  act 
of  February  5,  1858,  for  further  regu- 
lating proceedings  in  the  District 
Court,  service  on  one  of  the  partners  is 
sufficient  to  authorize  a  judgment 
which  may  be  enforced  against  the 
partnership  property  and  the  property 
of  the  partner  served.  But  this  act,  as 
is  manifest  from  its  title  and  contents, 
is  limited  to  suits  in  the  District  Court 
agamst  the  partners,  or  some  one  or 
more  of  them.  It  has  no  reference  or 
applicability  to  writs  of  error  to  this 
court  on  judgments  of  the  District 
Court  in  favor  of  partners  in  suits 
brought  by  them  against  the  plaintiff 
in  error.  Whether  a  similar  rule 
might  not  with  propriety  be  adopted 
in  the  prosecution  of  writs  of  error 
from  judgments  in  the  District  Court  in 
favor  of  partners  is  not  a  matter  for  our 
determination.  It  is  our  duty  simply 
to  observe  and  follow  the  law  as  we 
find  it." 

4.  Indiiina  Statute.  —  "There  is  a 
provision  in  the  [Indiana^  Code  of 
Practice  (Rev.  Stat.  i88r,  §  320)  to  the 
effect  that  in  an  action  against  defend- 
ants jointly  indebted  on  contract,  if 
summons  has  been  served  upon  one 
or  more  but  not  on  all  of  them,  judg- 
ment may  be  taken,  which  '  may  be 
enforced  against  the  joint   property  of 
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c.  Appearance  by  One  Partner  —  (i)  Before  Dissolution 
—  In  General.  —  As  a  general  rule,  one  partner  may  enter  an 
appearance  in  the  suit  so  as  to  bind  the  partnership  with  regard 
to  their  common  property,  at  least  where  service  upon  one  mem- 
ber of  a  partnership  is  sufficient.^ 


all,  and  the  separate  property  of  the 
defendant  served.'  But  this  plainly 
does  not  apply  to  the  decrees  under 
consideration,  because,  though  in- 
tended to  foreclose  any  claim  of  right 
or  interest  in  the  mortgaged  chattels, 
they  were  not  based  upon  any  contract 
or  obligation  of  the  firm  against  which 
the  estoppel  is  asserted.  Decree  ac- 
cordingly." Lippincott  v.  Shaw  Car- 
riage Co.,  25  Fed    Rep.  577. 

Action  to  Restrain  Infringement  of 
Trade  Mark.  —  In  Siegert  v.  Abbott,  62 
Hun  (N.  Y.)  475,  which  was  an  action 
to  prevent  the  use  of  a  trade-mark  by 
two  partners,  who  were  both  residents 
of  a  foreign  state,  the  summons  was 
served  only  upon  one  of  the  defend- 
ants. Upon  the  trial  of  the  action  the 
court  gave  judgment  for  the  plaintiffs, 
and  enjoined  both  of  the  defendants 
as  partners,  and  also  the  defendant 
served  as  an  individual,  from  further 
use  of  the  trade-mark.  The  court,  in 
holding  that  such  judgment  was  erro- 
neous, said:  "  The  law  has  in  certain 
cases  permitted  a  judgment  to  be  en- 
tered in  form  against  two  or  more  per- 
sons upon  the  service  of  the  summons 
on  one  of  them.  But  those  are  cases 
where  they  have  become  jointly  liable 
upon  a  contract,  and  do  not  include  ac- 
tions of  this  description.  And  ihe  fact 
that  statutes  have  been  enacted  to  per- 
mit that  to  be  done  in  actions  upon 
joint  contracts  is  very  decisive  evi- 
dence that,  without  such  legislation, 
the  courts  would  have  no  authority  to 
permit  a  judgment  to  be  entered 
against  one  person  upon  the  service  of 
the  summons  only  on  another.  The 
legal  principle,  on  the  contrary,  is, 
that  no  person  can  be  affected  by  a 
hearing  or  adjudication  of  a  court  of 
justice  without  hfs  voluntary  appear- 
ance, or  affording  to  him  by  means  of 
the  service  of  process  upon  him  or 
upon  his  property,  an  opportunity  to 
appear  and  contest  the  claim  that  may 
be  made  against  him.  And  within 
that  principle  the  court  had  no  power 
to  make  any  adjudication  whatever 
against  the  appellant,  either  in  the 
findings  of  fact  or  by  the  judgment 
finally   entered    in    the    aclion.      And 


when  the  motion  was  made  he  was  en- 
titled, as  he  appeared  only  for  the  pur- 
pose of  the  motion,  to  have  the  judg- 
ment so  far  vacated  as  it  was  in  form 
and  effect  entered  against  himself." 

1.  Phelps  V.  Brewer.  9  Cush.  (Mass.) 
390;  Bowin  V.  Sutherlin,  44  Ala.  278; 
Wheatley  v.  Tutt,  4  Kan.  240;  South- 
ard V.  Steele,  3  T.  B.  Mon.  (Ky.)  435. 

Appearance  by  One  Partner  —  Judgment 
against  Firm  Assets.  —  In  Sanger  v. 
Overmier,  64  Tex.  57,  the  court,  in 
speaking  of  the  appearance  and  the 
filing  of  a  plea  to  the  action  by  one 
member  of  the  firm,  said:  "  It  must 
be  held  to  bring  the  firm  into  court  for 
the  purposes  of  adjudication  so  far  as 
the  common  property  of  the  partner- 
ship is  concerned.  That  was  sufficient 
for  the  purposes  of  the  attachment,  it 
having  been  levied  on  partnership  as- 
sets alone.  As  the  individual  assets 
of  O'Neil  could  not  be  reached  under  a 
judgment  rendered  upon  service  on 
Overmier  alone,  his  plea  in  abatement 
became  useless  after  Overmier's  an- 
swer was  filed.  The  verdict  of  ihe 
jury  upon  that  plea  could  not  find, 
neither  could  the  court  adjudge  upon 
their  verdict,  that  it  had  no  jurisdiction 
to  preserve  the  attachment,  and  render 
a  judgment  binding  upon  the  partner- 
ship property.  We  are  of  opinion  that 
the  court  had  jurisdiction,  by  reason 
of  Overmier's  answer,  to  foreclose  the 
plaintiffs'  attachment,  and  to  render 
any  other  judgment  in  the  cause  affect- 
ing only  the  firm  estate  of  Overmier 
&  O'Neil,  and  that  the  court  erred  in 
its  judgment  as  recited,  for  which 
error  the  judgment  must  be  reversed 
and  the  cause  remanded." 

Power  to  Employ  Coansel.  —  One  part- 
ner has  authority  to  employ  counsel  to 
represent  the  firm  in  suits  affecting  the 
partnership  affairs.  Wheatley  v.  Tutt, 
4  Kan.  240. 

In  Marks  v.  Fordyce,  2  Am.  L.  Rec. 
392,  5  Ohio  Dec.  (Reprint)  8t,  it  was 
held  that,  where  partners  reside  in 
different  states,  but  part  of  them  reside 
in  the  state  where  the  firm  business  is 
cariied  on,  and  manage  and  control 
the  business  for  all,  and  a  suit  is 
brought  in   a  court   of   record    in   the 
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Binds  Only  Partnership  Property.  —  This  power  of  one  partner  to  bind 
another  by  his  appearance  is  limited  only  to  the  partnership  prop- 
erty and  is  ineffective  to  bind  his  copartners  personally,'  unless 
perhaps  where  the  appearance  is  in  the  presence  of  the  other 
partner  and  by  his  consent,  in  which  case  it  is  in  fact  the  act  of 
both.* 

(2)  After  Dissolution.  —  After  the  dissolution  of  a  firm  it  would 
seem  to  be  the  rule  that  one  partner  cannot  enter  appearance  for 
another,*  nor  may  one  member  of  a  dissolved  partnership,  with- 
out authority  specially  given,  retain  an  attorney  to  defend  the 
other  members  of  the  late  firm  in  an  action  brought  against 
them.* 

d.  Acknowledgment  or  Waiver  of  Service  by  One 
Partner  —  (i)  Before  Dissolution.  —  Where  service  of  process 
upon  one  partner  authorizes  a  judgment  which  will  bind  the  part- 
nership property,  acceptance,  acknowledgment,  or  waiver  of  serv- 
ice by  one  partner  will  suffice.^ 

(2)  After  Dissolution.  —  After  dissolution  of  a  partnership, 
according  to  some  decisions,  the  acknowledgment  of  service  by 


state  where  the  firm  is  located  against 
all  the  partners  jointly,  the  resident 
partners  have  implied  authority  to  em- 
ploy an  attorney  on  behalf  of  all,  and 
that  his  appearance  for  them  binds  all. 
Overruling  Fordyce  v.  Marks,  i  Am. 
L.  Rec.  257,  5  Ohio  Dec.  (Reprint)  12. 

1.  Phelps  V.  Brewer,  9  Cush.  (Mass.) 
390;  Blight  V.  Sampson,  20  Tex.  21; 
Haslet  V.  Street,  2  McCord  L.  (S.  Car.) 
310;   Hall  V.  Lanning,  gi  U.  S.  160. 

2.  Freeman  v.  Carhart,  17  Ga.  34S. 

3.  Loomis  v.  Pearson,  Harp.  L.  (S. 
Car.)  470;  Haslet  v.  Street.  2  McCord 
L.  (S.  Car.)  311,  Bowler  v.  Huston,  30 
Grait.  (Va  )  266;  Atchison  Sav.  Bank 
V.  Templar,  26  Fed.  Rep.  580;  Phelps 
V.  Brewer,  g  Cush.  (Mass.)  390. 

4.  Bowler  v.  Huston,  30  Gratt.  (Va.) 
266.  In  thi ,  case  the  court  said:  "  In 
regard  to  the  authority  of  any  of  the 
members  of  a  dissolved  partnership  to 
retain  an  attorney  to  defend  the  other 
members  of  the  late  firm  in  an  action 
brought  against  them,  it  seems  to  be 
now  well  settled  that  no  such  author- 
ity exists,  unless  specially  given.  It 
does  not  result  from  the  partnership 
itself.  This  was  held  in  a  very  recent 
case,  decided  in  1875  by  the  Supreme 
Court  of  the  United  States,  Hall  v. 
Lanning,  91  U.  S.  160.  There  it  was 
held  that  a  member  of  a  partnership 
residing  in  one  state,  not  served  with 
process  and  not  appearing,  is  not  per- 
sonally bound  by  a  j  udgment  recovered 
in  another  state  against  all  the  parties 


after  a  dissolution  of  the  firm,  although 
the  other  members  were  served,  or  did 
appear  and  cause  an  appearance  to  be 
entered  for  all,  and  although  the  law 
of  the  state  where  the  suit  was  brought 
authorized  such  judgment;  and  that 
after  the  dissolution  of  a  partnership 
one  partner  has  no  implied  authority 
to  cause  the  appearance  of  another 
partner  to  be  entered  to  a  suit  brought 
against  the  firm.  And  a  qucere  is 
added  by  the  reporter  to  his  caption  of 
the  report  of  said  case:  Whether  such 
implied  authority  exists  during  the 
continuance  of  the  partnership?  But 
it  is  unnecessary  to  decide  that  ques- 
tion in  this  case." 

5,  Demott  v.  Swaim,  5  Stew.  &  P. 
(Ala.)  293;  McCaskey  v.  Pollock,  82 
Ala.  174;  Duncan  v.  Tombeckbee 
Bank,  4  Port.  (Ala.)  181;  Bowin  v. 
Sutherlin,  44  Ala.  278;  Southard  v. 
Steele,  3  T.  B.  Mon.  (Ky.)  445;  Sanger 
V.  Overmier,  64  Tex.  57. 

Insufficient  Acknowledgment  of  Service. 
—  In  Clark  v.  Stoddard,  3  Ala.  366,  one 
of  two  partners  to  a  writ  sued  out  against 
the  firm,  acknowledged  service  of  the 
writ  thus:  "  I  hereby  acknowledge 
legal  service  of  the  within  original 
writ,  waiving  copy  writ.  [Signed] 
Thomas  S.  Clark,  one  of  the  firm  of 
Clark  &  Law."  It  was  held  that  this 
was  not  an  acknowledgment  of  service 
of  the  writ  on  behalf  of  the  firm,  but 
that  it  operated  to  bind  only  the  partner 
making  it. 
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jone  partner  will  not  authorize  a  judgment  against  the  partnership 
generally.*  According  to  other  decisions,  however,  a  waiver  of 
the  issuance  of  a  service  of  citation  by  one  partner  after  the  dis- 
solution of  the  firm  has  been  held  sufficient.* 

e.  Return  of  Writ.  —  In  an  action  against  partners  in  their 
individual  names  a  return  of  service  on  the  firm  is  insufficient, 
even  though  the  firm  name  was  set  out  in  the  complaint  and 
summons,  for  the  reason  that  it  is  uncertain  in  not  showing  on 
which  of  the  defendants  it  was  executed.^ 

3.  Declaration,  Petition,  or  Complaint  —  a.  Actions  by  Part- 
ners—  (l)  Averment  of  Plaintiffs'  Partnership  —  (a)  Necessity 
of  Averment  —  When  Necessary.  —  As  a  general  rule,  where  two  or 
more  plaintiffs  sue  as  partners,  and  their  right  to  join  as  plaintiffs 
or  to  maintain  the  action  depends  upon  the  fact  of  their  partner- 
ship, such  fact  must  be  alleged  in  the  declaration  or  complaint.* 
Thus,  where  the  action  is  upon  a  cause  of  action  accruing  to  the 


1.  Demott  V.  Swaim,  5  Stew.  &  P. 
(Ala.)  293;  Duncan  v.  Tombeckbee 
Bank,  4  Port.  (Ala.)  181;  Faver  v. 
Briggs,  18  Ala.  478. 

2.  Texas,  etc.,  R.  Co.  v.  McCaughey, 
62  Tex.  271.  See  also  Sanger  v.  Over- 
mier,  64  Tex.  57. 

3.  Demoss  v.  Brewster,  4  Smed.  & 
M.  (Miss.)  661.  In  this  case  the  court 
said:  "  The  return  upon  the  writ  in 
this  case  is  insufficient  It  is  uncertain 
upon  which  of  the  defendants  the  serv- 
ice was  made,  and  it  is  consequently 
bad  as  to  both.  It  cannot  be  presumed 
that  it  was  made  upon  both,  and,  even 
if  served  upon  one,  that  would  not  be 
notice  to  the  other,  and  therefore  the 
judgment  would  be  erroneous."  Cit- 
ing Pittman  v.  Planters'  Bank,  i  How. 
(Miss.)  527. 

Betom  of  Service  on  Firm  of  "  M.  & 
Bro."  —  In  Mitchell  v.  Greenwald.  43 
Miss.  16,7,  it  was  held  that  the  return 
of  the  sheriff  on  process  of  garnish- 
ment, stating  merely  that  it  was  served 
on  the  firm  of  "  M.  &  Bro.,"  was  de- 
fective in  not  showing  who  composed 
that  firm,  and  that  the  defective  return 
was  not  cured  by  the  answer  of  M.,  one 
of  the  firm,  admitting  an  indebtedness 
of  his  firm.  In  this  case  the  court 
said:  "  The  extent  to  which  the  judg- 
ment went  in  the  case  of  Anderson  v. 
Wanzer,  5  How.  (Miss.)  596,  was  that 
one  partner  might  appear  and  put  in 
answer  for  the  copartnership  firm,  if 
done  on  behalf  of  the  firm,  it  was  an 
answer  for  all,  upon  the  ground  that 
the  admission  of  one  partner,  as  to 
matters  pertaining  to  the  business,  was 


good  against  all.  But  in  that  case,  it 
must  be  noted  that  jurisdiction  was 
obtained  over  all  the  partners.  For  it 
is  distinctly  stated,'  both  partners  had 
been  regularly  served  with  process.' 
The  court  below  would  not  have  been 
warranted  in  pronouncing  judgment 
against  the  commercial  firm  of  Mitch- 
ell &  Brother  in  the  absence  of  one  of 
its  members  from  the  suit  for  want  of 
service.  There  is  not  even  so  much  as 
an  averment  of  who  were  the  firm. 
The  statute.  Code  357,  art.  10,  makes 
the  contracts,  promises,  or  liabilities  of 
partners,  joint  and  several,  for  the 
purposes  of  suits.  When  the  plaintiffs 
below  dismissed  their  suit  as  to  Davis, 
they  abandoned  all  right  to  subject  the 
debt  of  Mitchell  &  Brother  to  Davis." 

Contra.  —  In  Peel  v.  Bryson,  72  Ga. 
331,  it  was  held  that  where  a  declara- 
tion alleged  that  F.  M.  Jack  and 
Thomas  M.  Bryson,  both  of  the  county 
where  suil  was  brought,  were  lately 
partners,  using  the  firm  name  and  style 
of  Jack,  Bryson  &  Company,  and  the 
sheriff  returned  that  he  had  served  the 
defendants.  Jack,  Bryson  &  Company, 
in  person,  with  a  true  copy  of  the  dec- 
laration and  process,  such  return  was 
not  void  for  uncertainty. 

4.  Fryer  v.  Breeze,  16  Colo.  323;  Ir- 
vine V.  Myers,  4  Minn.  229;  Fetz  v. 
Clark,  7  Minn.  217;  Foerster  v.  Kirk- 
patrick,  2  Minn.  210,  Jaeger  v.  Hart- 
man,  13  Minn.  55;  Hayward  r/.. Grant, 
13  Minn.  165;  Stickney  v.  Smith,  5 
Minn.  486;  Loper  v.  Welch,  3  Duer  (N. 
Y.)  644;  Bischoff  V.  Blease,  20  S.  Car. 
463. 
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firm,  as  where  it  is  upon  a  contract  made  in  the  firm  name,*  or 
upon  a  note  made  payable  to  or  specially  indorsed  to  the  firm  in 
its  firm  name,*  the  averment  of  a  partnership  between  the  plain- 
tiffs under  such  firm  name  is  a  necessary  and  material  averment 
in  order  to  show  the  identity  between  the  plaintiffs  and  the 
obligee  or  owner  of  the  cause  of  action  sued  on  —  in  other  words, 
to  show  a  title  to  maintain  the  suit.^     So  where  the  contract 


1.  Martin  v.  Kelly,  Cheves  L.  (S. 
Cat.)  216;  Barnes  v.  Elmbinger,  i 
Wis.  56. 

Explanation  and  Beason  of  Bnle.  — 
"  But  was  it  indispensable  in  this  case 
that  a  partnership  should  exist  in  order 
to  enable  the  plaintiffs  to  sue  in  their 
names  as  styled  in  the  title?  There  can 
be  but  little  doubt  of  this.  True,  there 
is  no  difference  between  a  contract 
made  with  individuals  by  name  and  a 
partnership  by  its  name,  so  far  as  the 
obligation  of  the  maker  is  concerned  or 
the  right  to  enforce  is  involved,  but 
there  is  a  difference  between  them  as  to 
the  facts  by  which  the  plaintiffs  become 
entitled  to  enforce.  In  the  first  case, 
the  contract  itself  shows  on  its  face 
with  whom  it  is  made  and  to  whom 
it  belongs,  and,  therefore,  nothing  is 
necessary  in  the  complaint  beyond  the 
fact  that  it  was  made  with  the  plaintiffs 
named  in  the  title;  but  in  the  latter, 
the  plaintiffs  become  entitled  to  sue, 
not  because  they  are  named  in  the  con- 
tract, for  they  are  not  thus  named,  but 
because  they  are  members  of  a  firm 
which  is  named  therein;  and  it  is  only 
on  account  of  this  fact  that  they  can 
maintain  the  action.  It  is  only  through 
the  partnership  that  they  have  any 
standing  in  court;  hence  the  existence 
of  the  partnership  and  that  the  plain- 
tiffs are  members  thereof,  are  material 
and  essential  facts  to  the  plaintiffs* 
cause  of  action,  and  must  be  alleged 
and  proved,  otherwise  no  cause  of  ac- 
tion is  stated."  Bischoff  v.  Blease,  20 
S.  Car.  460. 

2.  Arkansas.  —  Keith  v.  Pratt,  5  Ark. 
661. 

Delaware.  —  Boswell  v.  Dunning,  5 
Harr.  (Del.)  231. 

Illinois.  —  Wilcox  v.  Woods,  4  111.  51. 
*  Indiana.  —  Irving  v.  M'Lean,  4 
Blackf.  (Ind.)  52. 

Michigan.  —  Redmond  v.  Stansbury, 
24  Mich.  445. 

Minnesota.  —  Dessaint  v.  Elling,  31 
Minn.  287. 

New  York.  —  McGregor  v.  Cleve- 
land, 5  Wend.  (N.  Y.)  475 ;  Bentley  v. 
Smith,  3  Cai.  (N.  Y.)  170. 


Ohio.  —  Clark  v.  Kensell,  Wright 
(Ohio)  480. 

Pennsylvania.  —  Ege  v.  Kyle,  2 
Watts  (Pa.)  222. 

South  Carolina.  —  Bischoff  v.  Blease, 
20  S.  Car.  460. 

Tennessee.  —  Neely  v.  Morris,  2  Head 
(Tenn.)  595. 

Wisconsiti.  —  Howard  v.  Boorman, 
17  Wis.  460;  Barnes  v.  Elmbinger,  i 
Wis.  56. 

United  States.  —  Lapeyre  v.  Gales,  2 
Cranch  (C.  C.)  291,  14  Fed.  Cas.  No. 
8,081. 

England.  —  Attwood  v.  Rattenbury, 
6  Moo.  579,  17  E.  C.  L.  61;  Ord  v.  Por- 
tal, 3  Campb.  240,  note. 

Note  Payable  to  Finn.  —  When  a  suit 
is  properly  brought  by  persons  com- 
posing the  firm  of  A.  &  Co.,  and  a  note 
payable  to  firm  is  filed  as  cause  of  ac- 
tion, plaintiffs  should  aver  that  promise 
was  made  to  them  by  name  of  A.  & 
Co.  Hughes  z.  Walker,  4  Blackf. 
(Ind.)  50. 

3.  Dessaint  v.  Elling,  31  Minn.  287. 

Partnership  Essential  to  Show  Title.  — 
Where  the  plaintiff  declares  as  surviv- 
ing partner  of  E.  Y.  B.,  on  a  note  pay- 
able to  '  E.  Y.  B.  &  Co.,"  he  must 
directly  aver  the  identity  of  the  payees 
with  the  plaintiff  and  his  deceased 
partner,  and  cannot  recover  without 
such  averment.  Keiih  v.  Pratt,  5  Ark. 
661. 

A  Declaration  on  a  Bill  of  Exchange 
payable  to  a  firm  must  aver  that  plain- 
tiffs were  joint  partners  or  traders 
under  the  firm  name.  Lapeyre  v. 
Gales,  2  Cranch  (C.  C.)  291,  14  Fed. 
Cas.  No.  8,081. 

Plaintiffs  Suing  as  Individuals  Cannot 
Becover  as  Firm.  —  In  Wood  worth  v. 
Fuller,  24  111.  log,  three  persons  sued  as 
individuals  without  averring  anything 
to  show  that  they  sued  as  partners. 
On  the  trial  they  proved  a  cause  of  ac- 
tion in  favor  of  a  firm,  but  failed  to 
prove  that  they  constituted  the  firm, 
and  it  was  held  that  they  could  not  re- 
cover notwithstanding  a  statute  which 
would  have  relieved  them  of  such 
proof  had  they  sued  as  partners. 
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sued  on  was  made  in  the  name  of  one  partner  an  averment  of 
partnership  between  such  partner  and  his  coplaintiffs  is  necessary 
in  order  to  show^  a  right  to  join  in  the  action  thereon.* 

Allegations  Must  Be  Proved.  —  In  this  class  of  cases  partnership,  being 
a  necessary  and  material  allegation,  must  of  course  be  proved  if 
put  in  issue.* 

Existence  of  Partnership  Admitted.  —  If  the  execution  of  the  note  to 
the  plaintiffs  as  partners,  or  the  existence  of  the  partnership,  is 
admitted  by  not  being  properly  put  in  issue,  the  partnership  need 
not  be  proved.* 

When  Allegation  as  to  Partnership  Not  Necessary.  —  Where,  however, 
the  right  of  plaintiffs  to  jointly  maintain  the  action  does  not 
depend  upon  the  existence  of  a  partnership  between  them,  it  need 


1.  See  Marsh  v.  Chicago,  etc.,  R. 
Co.,  79  Iowa  332. 

Action  on  Bond  Payable  to  Individual. 
—  An  action  cannot  be  maintained  by  a 
mercantile  company  on  a  bond  payable 
to  A.  F,,  his  heirs,  etc.,  without  aver- 
ring in  the  declaration  the  said  bond 
to  have  been  given  to  A.  F.  for  their 
use,  or  to  have  been  assigned  to  them 
by  A.  F.  or  by  his  legal  representa- 
tives. Gordon  v.  Browne,  3  Hen.  & 
M.  (Va.)  2ig. 

2.  Delaware.  —  Boswell  v.  Dunning, 
5  Harr.  (Del.)  231. 

Illinois.  —  Wood  worth  v.  Fuller,  24 
111.  109. 

Indiana.  —  Hauser  v.  Smith,  13  Ind. 
532. 

Michigan.  —  Gray  v.  Gibson,  6  Mich. 
300;    Redmond  v.  Stansbury,  24  Mich. 

445- 

Minnesota.  —  Dessaint  v.  Elling,  31 
Minn.  287;  Irvine  v.  Myers,  4  Minn. 
229;  Fetz  V.  Clark,  7  Minn.  217. 

Nebraska.  —  Hoyt  v.  Kountze,  54 
Neb.  368. 

New  York.  —  Travis  v.  Tobias,  8 
How.  Pr.  (N.  Y.  Supreme  Ct.)  333; 
McGregor  v.  Cleveland,  5  Wend.  (N, 
Y.)  475. 

Ohio.  —  Clark  v.  Kensall,  Wright 
(Ohio)  480. 

Pennsylvania.  —  Ege  v.  Kyle,  2 
Watts  (Pa.)  222. 

South  Carolina.  —  Bischoff  v.  Blease, 
20  S.  Car.  463. 

Tennessee.  —  Neely  v.  Morris,  2 
Head  (Tenn.)  595. 

Wisconsin.  —  Barnes  v.  Elrabinger, 
I  Wis.  56. 

United  States. — Varnum  v.  Camp- 
bell, I  McLean  (U.  S.)  313. 

England.  —  Attwood  v.  Rattenbury, 


6  Moo.  579,  17  E.  C.  L.  61 ;  Ord  v.  Por- 
tal, 3  Campb.  240,  note. 

As  to  the  manner  of  putting  partner- 
ship in  issue,  see  infra,  II.  4.  a.  Put 
ting  Partnership  in  Issue. 

Proof  of  Actual  or  Ostensible  Partner- 
ship. —  The  question  is  where  the  part 
nership  is  put  in  issue  whether  or  not 
the  plaintiffs  are  partners  as  between 
themselves  and  not  whether  they  have 
made  themselves  liable  as  partners  to 
third  persons.  Gray  v.  Gibson,  6 
Mich.  300. 

Where  partners  are  plaintiffs,  or 
where  the  suit  is  between  partners,  an 
actual  partnership  ititer  se  must  be 
proved,  and  proof  of  a  partnership  as  to 
third  persons  by  holding  out  is  insuflS- 
cient.     Campbell  v.  Hood,  6  Mo.  211. 

Quantum  of  Proof  Bequired.  —  Where  a 
note  is  indorsed  to  a  firm  and  an  action 
is  brought  thereon,  proof,  as  of  other 
facts,  is  required  of  the  existence  of 
the  partnership,  but  no  more  strict 
proof  is  required  of  the  partnership  of 
the  plaintiffs  than  of  any  other  essen- 
tial  fact.  The  possession  of  the  note 
when  indorsed  to  them  by  name,  with 
slight  circumstances,  will  be  suflBcient 
prima  facie.  Clark  v.  Kensell,  Wright 
(Ohio)  480. 

Setting  Aside  Verdict  for  Misjoinder.  — 
Where  a  suit  in  tort  is  brought  by  sev- 
eral as  partners,  and  one  of  thero 
proves  not  to  have  been  a  partner  and 
hence  not  a  proper  party  plaintiff,  a 
verdict  for  all  cannot  be  sustained  but 
will  be  set  aside  for  a  misjoinder. 
Travis  v.  Tobias,  8  How.  Pr.  (N.  Y. 
Supreme  Ct.)  333. 

3.  Shepherd  v.  Frys,  3  Gratt.  (Va.) 
422;  Maret  v  Wood,  3  Cranch  (C.  C.) 
2;    Pratt  V.  Willard,  6  McLean  (U.  S.) 
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not  be  alleged  although  it  exists.*  Thus,  in  an  action  upon  a 
note  indorsed  in  blank,  it  is  not  necessary  to  allege  in  the  declara- 
tion or  complaint  that  plaintiffs  are  partners,  as  mere  possession 
of  such  a  note  gives  them  2^ prima  facie  title  to  sue.* 

Joint  Ownership  or  Joint  Contract.  —  So,  where  a  joint  ownership  or  a 
joint  contract  will  enable  the  plaintiffs  to  recover,  it  is  no  objec- 
tion to  the  complaint  that  a  partnership  between  the  plaintiffs  is 
not  alleged.' 

Action  for  Goods  Sold.  —  Accordingly,  in  an  action  for  goods  sold, 
where  it  is  alleged  that  the  plaintiffs  Jointly  furnished  the  goods, 
it  is  not  necessary  to  allege  that  they  were  partners.* 


27.     See  also  generally   injra,    II.    4. 
Plea  or  Answer. 

1.  Loper  V.  Welch,  3  Duer  (N.  Y.) 
644;  Martin  v.  Kelly,  Cheves  L.  (S. 
Car.)  216. 

Action  in  Name  TTsed  in  Contract  Sued 
on.  —  Where  plaintiffs  sue  in  a  partner- 
ship name  upon  a  written  instrument 
in  which  they  are  designated  by  such 
name,  under  the  authority  of  a  statute 
authorizing  suits  on  written  instru- 
ments to  be  brought  by  or  against  any 
of  the  parlies  thereto  by  the  same  name 
and  description  as  those  by  which  they 
are  designated  in  such  instruments, 
ihey  need  not  allege  the  existence  of  a 
partnership  between  them.  Harris 
Mfg.  Co.  V.  Marsh,  49  Iowa  11. 

2.  Action  on  Note  Indorsed  in  Blank.  — 
Boswell  V.  Dunning.  5  Harr.  (Del.)  231; 
Hoyt  T.  Kountze,  54  Neb.  368;  Clark 
V.  Kensell,  Wright  (Ohio)  480;  Ege  v. 
Kyle,  2  Watts  (Pa.)  222;  Ball  z/.  Stro- 
hecker,  2  Spears  L.  (S.  Car  )  364;  Neely 
V.  Morris,  2  Head  (Tenn.)  595 ;  Attwood 
V.  Rattenbury,  6  Moo.  579,  17  E.  C.  L. 
61;  Ord  V.  Portal,  3  Campb.  239. 

Qualifications  of  Eule.  —  Where  in  an 
action  brought  by  the  indorsees  against 
the  maker  of  a  promissory  note,  which 
had  been  indorsed  in  blank,  it  appears 
from  the  declaration,  that  plaintifTs 
were  merchants  and  copartners,  trad- 
ing as  a  firm,  and  no  right  was  stated 
in  themselves,  other  than  that  desig- 
nated by  the  style  ol  the  firm,  the 
proof  being  that  another  besides  plain- 
tiffs was  a  member  of  the  firm,  it  was 
held  that  the  description  of  plaintiffs 
as  copartners  could  not  be  regarded  as 
surplusage,  and  that  the  nonjoinder  of 
the  other  member  was  fatal.  Had  the 
plaintiffs  alleged  the  right  of  action  to 
be  in  themselves,  their  exclusive  right 
would  have  been  presumed  even  al- 
though it  had  been  made  to  appear 
that  the  note  had  once  belonged  to  a 


firm  of  which  they  had  been  members; 
the  transfer  from  the  firm  to  them 
would /rzwa  facie  have  been  implied 
from  their  possession  and  joining  in 
the  suit,  just  as  if  the  note  had  been 
made  payable  to  bearer.  Even  then, 
however,  distinct  proof  that  still  the 
note  belonged  to  the  firm  would  have 
destroyed  their  right  of  action,  as  it 
would  that  of  any  other  person  but  the 
true  owners.  Ball  v.  Strohecker,  2 
Spears  L.  (S.  Car.)  364. 

In  Hoyt  V.  Kountze,  54  Neb.  368,  it 
was  held  that  ordinarily  the  produc- 
tion of  a  negotiable  note,  indorsed  gen- 
erally, would  raise  the  presumption  of 
ownership  in  the  party  producing  it, 
and  the  partnership  relation  of  such 
parties  would  be  immaterial.  But 
where  the  plaintiffs  do  not  rest  on 
such  presumption,  but  introduce  evi- 
dence showing  that  the  title  of  the  note 
was  in  a  firm  designated  by  a  firm 
name,  this  presumption  is  rebutted,  and 
plaintiffs  cannot  recover  unless  they 
go  further  and  prove  that  they  consti- 
tute such  firm. 

3.  Joint  Interests.  —  Beller  v.  Block, 
19  Ark.  567;  Mcintosh  v.  Zaiing,  150 
Ind.  301,  Jaeger  v,  Hartman  13  Minn. 
55;  Wood  V.  Fithian,  24  N.  J.  L.  33. 
838;  Loper  z'.  Welch,  3  Duer  (N.  Y.) 
644. 

When  Averment  of  Partnership  Neces- 
sary. —  An  averment  of  partnership  be- 
tween plaintiffs  in  the  complaint  is 
only  necessary  when  their  right  of  ac- 
tion depends  on  the  partnership. 
Loper  Z-.  Welch,  3  Duer  (N.  Y  )  644. 
See  also  Martin  v.  Kelly.  Cheves  L.  (S. 
Car.)  216,  Cowan  v.  Baird,  77  N.  Car. 
201;  Hay  ward  v.  Grant,  13  Minn    165. 

4.  Loper  v.  Welch,  3  Duer  (N.  Y.) 
644;  Clark  V.  Wick,  25  Oregon  446. 

Action  for  Goods  Sold  —  Pleading  and 
Proof. —  Under  an  allegation  that  on  a 
certain    day    defendants    became     in- 
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(b)  Sufficiency  of  Averment  -^  Caption  or  Body  of  Complaint.  —  Where  it  is 
necessary  to  allege  the  existence  of  a  partnership  between  the 
plaintiffs,  the  averment  should  be  made  in  the  body  of  the 
declaration  or  complaint,*  and  a  recital  of  such  fact  in  the  caption 
alone  is  insuflficient.* 

Recital  in  Caption  Surplusage.  —  Such  a  recital  in  the  caption  of  the 
complaint  is  not  absolutely  necessary  when  there  is  a  positive 
averment  of  the  partnership  in  the  body  of  the  complaint,^  and 
it  is  surplusage  when  plaintiffs'  cause  of  action  does  not  depend 
upon  the  fact  of  partnership.* 

Form  of  Averment.  —  An  express  averment  that  the  plaintiffs  are 
partners  is,  of  course,  a  sufficient  averment  of  that  fact,*  but  it 


debted  to  plaintiffs  for  goods  furnished 
by  plaintiffs  to  defendants  at  their  spe- 
cial instance  and  request  for  the  sum 
sued  for,  no  part  of  which  was  paid, 
plaintiffs  are  entitled  to  recover  irre- 
spective of  the  question  of  partnership, 
and  an  erroneous  admission  of  testi- 
mony to  prove  the  fact  of  partnership 
is  therefore  harmless  error.  Boosalis 
V.  Stevenson,  62  Minn.  193. 

The  Beason  is  that  several  persons 
may  be  joint  owners  of  any  kind  of 
property  without  being  partners. 
Loper  V.  Welch,  3  Duer  (N.  Y.)  644. 

1.  Millhiser  v.  Holleyman,  37  S.  Car. 
572;  Bischoff  V.  Blease,  20  S.  Car.  463. 

2.  Millhiser  v  Holleyman,  37  S. 
Car.  572;  Foerster  v.  Kirkpatrick,  2 
Minn.  210,  distinguished  in  Jaeger  v. 
Hartman,  13  Minn.  55.  See  also 
Bischoff  V.  Blease,  20  S.  Car.  460,  in 
which  case  the  court  cited  2  Wait  Pr., 
pp.  370,  373- 

3.  Wise  V.  Williams,  72  Cal.  544, 
wherein  the  court  cited  Hill  v.  Thacter, 
3  How.  Pr.  (N.  Y.  Supreme  Ct.)  407. 
See  also  Spear  v.  Ward,  20  Cal.  660; 
Hallock  V.  jaudin,  34  Cal.  174. 

4.  Lee  v.  Orr.  70  Cal.  398. 
Averment    or    Recital    of   Partnership 

Treated  as  Surplusage.  —  I n  Jaeger  v. 
Hartman,  13  Minn.  55,  the  plaintiffs 
were  described  in  the  title  of  the  com- 
plaint as  partners,  and  there  was  no 
averment  of  partnership  in  the  body 
of  the  complaint.  But  there  was  also 
nothing  in  the  complaint  to  show  that 
the  existence  of  a  partnership  was 
essential  to  the  validity  of  the  cause  of 
action  alleged,  nor  was  it  stated  that 
the  plaintiff^  sued  as  partners.  A  de- 
murrer upon  the  ground  that  the  com- 
plaint failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action  was,  on 
motion  of  plaintiff,  stricken  out  as 
frivolous,  and  judgment  was  given  for 


plaintiff,  the  recital  in  the  caption 
being  treated  as  mere  descnptiofersoncF, 
and,  without  something  more,  mere  sur- 
plusage. Distinguishing  Foerster  v. 
Kirkpatrick,  2  Minn.  210. 

In  McCord  v.  Seale,  56  Cal.  262,  the 
plaintiffs  appeared  in  the  title  of  the 
action  to  be  suing  in  their  individual 
capacities  but  in  the  body  of  the  com- 
plaint it  was  alleged  that  they  were 
partners.  It  being  uncertain  in  which 
capacity  they  sued,  the  court  said  that 
the  allegation  of  partnership  might  be 
treated  as  surplusage;  but  in  the  later 
case  of  Wise  v.  Williams,  72  Cal.  544, 
this  statement  was  pronounced  a  mere 
dictum. 

6.  Marsh  v.  Chicago,  etc.,  R,  Co.,  79 
Iowa  332. 

Averments  Held  Sufficient.  —  An  aver- 
ment in  the  body  of  a  complaint  in  the 
following  words:  "  The  plaintiffs.  M, 
Millhiser,  G.  Millhiser,  S.  Hirsh,  and 
E.  Millhiser,  copartners  in  business 
under  the  name  and  style  of  M.  Mill- 
hiser &  Co.,  for  themselves  *  *  * 
show  that  [defendant]  was  indebted  to 
them  the  said  Millhiser  &  Co  ,"  etc.,  is 
a  sufficient  allegation  of  plaintiffs'  co- 
partnership. Millhiser  v.  Holleyman, 
37  S.  Car.  572.  See  also  Pfister  v. 
Wade,  69  Cal,  133;  Wilco.x  v.  Woods, 
4  111.  51,  Marsh  v.  Chicago,  etc..  R. 
Co.,  79  Iowa  332. 

An  Allegation  that  the  Plaintiff  Is  a 
Joint  Stock  Company  organized  under  the 
laws  of  a  state  is  not  an  allegation  that 
it  is  a  corporation;  but,  on  the  con- 
trary, that  it  is  not  a  corporation,  but 
a  partnership.  Chapman  v.  Barney, 
129  U.  S.  677. 

Averment  of  Partnership  Name.  — 
Where  the  parties  suing  allege  the 
partnership  and  that  the  note  in  suit 
was  made  payable  to  plaintiffs,  this  is 
sufficient  without  alleging  that  it  was 
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seems  that  an  averment  that  the  contract  sued  on  was  made  with 
the  plaintiffs  under  a  certain  firm  name  or  style  is  sufficient 
without  an  express  averment  that  they  were  partners,  or  that  the 
contract  was  made  with  them  in  that  character.* 

Eepetition  of  Names  in  Body.  —  Where  the  title  or  caption  of  the 
complaint  gives  the  names  of  the  plaintiffs  in  full,  it  is  not  neces- 
sary to  repeat  them  in  the  body  of  the  complaint  in  alleging  that 
the  plaintiffs  are  partners,  but  a  reference  to  them  as  "  plain- 
tiffs "  is  sufficient.* 


made  pajrable  to  the  plaintiffs  by  their 
partnership  name.  Birdsali  v.  Fischer, 
17  Minn.  100;  Jaeger  v.  Hartman,  13 
Minn.  55;  Middleton  v.  Atkins,  7  Mo 
186;  Lee  V.  Hunt,  6  Mo.  163  {overrul- 
ing Tabor  v.  Jameson,  5  Mo.  494;  Dyer 
V.  Sublette,  6  Mo.  14J;  Whitlockf.  Mc- 
Kechnie,  i  Bosw.  (N.  Y.)  427;  Hay- 
ward  V.  Grant,  13  Minn.  165. 

1.  Express  Averment  of  Partnership 
"Unnecessary.  —  Wright  v.  Curtis,  27  III. 
514;  Wright  V.  Meade,  27  111.  515; 
Wilcox  V.  Woods,  4  111.  51;  Ramsay  v. 
Herndon,  5  Blackf.  (Ind.)  345;  St. 
James  Church  v.  Moore,  i  Ind.  289; 
Armstrong  v.  Robinson,  5  Gill  &  J. 
(Md.)  412;  Jaeger  v.  Hartman,  13 
Minn.  55;  Wardell  v.  Pinney,  i  Wend. 
(N.  Y.)  217,  wherein  it  was  not  even 
alleged  that  the  note  was  made  payable 
in  the  name  of  the  firm,  and  it  was 
held  that,  the  note  being  declared  on  as 
payable  to  the  order  of  the  plaintiffs, 
it  was  admissible  in  evidence,  provided 
the  fact  be  shown  on  the  trial  that  the 
plaintiffs  composed  the  firm  to  whom 
the  note  was  made  payable.  See  also 
Barnes  v.  Elmbinger,  i  Wis.  56. 

A  Bill  of  Particulars  in  the  name  of 
-certain  parlies  plaintiff  as  partners, 
which  describes  them  as  partners,  and 
alleges  that  by  their  firm  name,  giving 
it,  they  drew  a  draft  upon  the  defend- 
ant, which  he  accepted,  and  attaches  a 
copy  of  the  draft  with  the  acceptance 
indorsed  thereon,  and  also  alleges  that 
the  defendant  has  not  paid  the  same, 
and  that  it  is  now  due  said  plaintiffs, 
is  sufficient,  even  though  there  be  no 
distinct  and  formal  averment  that  the 
plaintiffs  were  partners.  Campbell  v. 
Blanke,  13  Kan.  62. 

Note  Transferred  to  Partnership.  —  An 
allegation  that  the  plaintiff  and  another 
person  were  copartners  doing  business 
under  the  name  of  S.  &  C.  H.,  and 
that  the  note  sued  on  was  transferred 
to  the  said  S.  &  C.  H.,  shows  that  the 
transferees  took  the  note  as  partnership 
property.  An  averment  that  the  plain- 
tiff now  owns  the  note  "  as  surviving 


panner  "  of  such  firm  is  also  equiva- 
lent to  an  averment  that  it  was  part- 
nership property.  Howard  v  Boor- 
man,  17  Wis.  460. 

Averments  Held  Insufficient. — In  an  ac- 
tion brought  by  A,  B,  and  C,  styling 
themselves  in  the  title  as  A  &  Co  ,  the 
complaint  alleged  that  defendant  had 
executed  his  notes  to  A  &  Co.,  and 
that  plaintiffs  were  the  owners  and 
holders  thereof,  but  it  did  not  allege  a 
partnership  between  A,  B  and  C.  It 
was  held  on  demurrer  that  the  com- 
plaint did  not  state  facts  suflBcient  to 
constitute  a  cause  of  action.  The  alle- 
gation that  plaintiffs  were  the  owners 
and  holders  of  the  notes  sued  on  did 
not  show  that  they  had  the  right  to  sue 
in  the  character  of  partners  as  stated 
in  the  title  of  their  complaint.  Bischoff 
V.  Blease,  20  S.  Car.  460. 

Merely  Setting  Out  Contract  in  Com- 
plaint. —  A  complaint  does  not  allege  h 
partnership  by  merely  setting  out  a 
contract  which  two  of  the  plaintiffs  had 
signed  in  their  firm  name.  Mcintosh 
V.  Zaring,  150  Ind.  301. 

Filing  Note  Instead  of  Formal  Declara- 
tion.—  "The  statute  authorizing  a 
note  to  be  filed  as  the  statement  of  de- 
mand cannot  intend  that  a  note  shall 
of  itself  be  a  sufficient  statement  in 
cases  like  the  present,  where  the  note 
does  not  show  the  names  of  the  per- 
sons to  whom  it  is  payable.  If  the 
suit  had  been  brought  by  the  persons 
composing  the  firm,  and  the  note  had 
been  filed  with  a  suggestion  on  record 
that  the  promise  was  made  to  the 
plaintiffs  by  the  name  of  Walker,  Car- 
ter &  Co.,  the  objection  here  noticed 
would  not  have  existed."  Hughes  v. 
Walker,  4  Blackf.  (Ind.)  50.  See  also 
Hays  V.  Lanier,  3  Blackf.  (Ind.)  322, 
wherein  it  is  said  that  it  seems  that  a 
note  payable  to  a  firm  may  be  filed 
under  the  statute  instead  of  a  formal 
declaration  if  the  writ  contains  the 
names  of  the  partners. 

2.  Adams  Express  Co.  v.  Harris,  120 
Ind.   73;    King  v.   Bell,    13    Neb.  409; 
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(c)  Raising,  Waiving,  and  Curing  Objections.  —  Where  the  declaration 
or  complaint  fails  to  aver  partnership  in  cases  where  such  an 
averment  is  necessary,  it  fails  to  state  facts  sufificient  to  constitute 
a  cause  of  action,  and  is  bad  on  general  demurrer,*  or  motion  to 
dismiss.* 

(2)  Stating  Names  of  Partners.  —  In  accordance  with  the  usual 
rule  that  the  declaration  or  complaint  should  state  the  names  of 
the  parties,  the  names  of  the  plaintiff  partners  should  be  stated 
with  certainty.^ 

Failure  to  Set  Out  Names  Waived.  —  The  objection  for  failure  to  set 
out  the  names  of  the  individuals  composing  the  firm  is  waived  by 
the  defendant's  going  to  trial  without  making  the  objection  in  the 
court  below.* 

(3)  Averments  in  Actions  by  Surviving  Partners  —  Description  of 
Capacity  in  Which  Suit  Is  Brought.  —  In  an  action  by  surviving  partners 


Bischoff  V.  Blease,  20  S,  Car.  460; 
Walter  v.  Godshall,  32  S.  Car.  187. 
See  also  Harle  v.  Morgan,  29  S.  Car. 
258. 

1.  Mcintosh  V.  Zaring,  150  Ind.  301; 
Bentley  v.  Smith,  3  Cai.  (N.  Y.)  170; 
Bischoff  V.  Blease,  20  S.  Car.  460. 

^,  Millhiser  v,  HoUeyman,  37  S. 
Car.  572. 

Amendment.  —  On  sustaining  a  de- 
murrer for  this  cause,  the  court  should 
grant  leave  to  amend.  Bischoff  v. 
Blease,  20  S.  Car.  460;  Munroe  v. 
Williams,  35  S.  Car.  572. 

Objection  Not  Available  on  Appeal.  — 
The  objection  is  not  available  when 
urged  for  the  first  time  on  appeal. 
Fryer  v.  Breeze,  16  Colo.  323. 

3.  Lanford  v.  Patlon,  44  Ala.  584; 
Moore  v.  Burns,  60  Ala.  26g;  Hirsh  v. 
Thurber,  54  Md  211;  Lewis  v.  Cline, 
(Miss.  1888)  5  So.  Rep.  112;  Blackwell 
V.  Reid,  41  Miss.  102;  Boyd  v.  Platner, 
5  Mont.  231;  Dunham  v.  Shindler,  17 
Oregon  256;  Smith  v.  Walker,  6  S. 
Car.  169;  Andrews  v.  Ennis,  16  Tex. 
45;  Putman  v.  Wheeler,  65  Tex.  522. 
See  also  articles  Complaints  and 
Petitions  in  Code  Pleading,  vol.  4,  p. 
587;  Parties  to  Actions,  ante,  p.  456. 

The  Christian  Names  of  the  partners, 
and  not  merely  their  initials,  should  be 
set  out  in  the  proceedings.  Tomlinson 
V.  Burke,  10  N.  J.  L.  295;  Wiebold  v. 
Hermann,  2  Mont  609.  But  an  objec- 
tion for  failure  to  do  so  is  waived  by 
answering  to  the  merits,  thus  recogniz- 
ing the  plaintiff  by  the  name  in  which 
he  brings  His  action.  Boyd  v.  Platner. 
5  Mont.  232;  Nichols  v.  Dobbins,  2 
Mont.  540.  See  also  article  Names, 
vol.  14,  p.  273. 


Where  the  plaintiffs  declare  as  "  Mc- 
Bride  &  Lord,  partners,  using  the  name 
of  McBride  &  Lord,  complain  of," 
etc.,  it  was  held  that  for  aught  that  ap- 
peared neither  McBride  nor  Lord  had 
any  Christian  name,  and  that  the  plead- 
ing was  not  bad  on  demurrer.  Slocum 
V.  McBride,  17  Ohio  607. 

Partners  Having  Same  Surname. —  In 
an  action  by  several  partners  of  the 
same  surname,  it  is  not  error  if  it  is 
not  added  to  every  Christian  name. 
Chance  v.  Chambers,  2  N.  J.  L.  362 

Names  Omitted  from  Complaint  but 
Given  in  Other  Parts  of  Pleadings.  —  The 
purpose  of  the  law  in  requiring  that 
the  names  of  the  members  of  a  partner- 
ship plaintiff  should  appear,  that  the 
court  might  be  informed  what  parties 
were  before  the  court,  is  complied  with 
in  an  action  of  detinue  where  the  names 
of  the  individual  members,  though 
omitted  from  the  com.plaint,  appear  in 
the  affidavit,  and  in  other  parts  of  the 
pleadings.     Foreman  v.  Weil,   98  Ala. 

495- 

Demurrer  for  Defect  of  Parties  —  When 
Proper.  —  Where  the  action  is  brought 
in  the  name  of  a  firm  where  the  firm 
name  consists  of  an  individual  name 
followed  by  the  abbreviation  "  &  Co.," 
it  may  be  assumed  that  the  individual 
named  is  one  member  of  a  partnership, 
the  other  members  of  which  are  not 
made  parties,  and  the  proper  course  is 
therefore  to  demur  to  the  complaint  for 
a  defect  of  parties.  Boyd  v.  Plainer,  5 
Mont.  231,  citing  Oilman  v.  Cosgrovc, 
22  Cal.  357. 

4.  Waiver  of  Objections.  —  Foreman 
V.  Weil,  98  Ala.  495;  Oilman  v.  Cos- 
grove,  22  Cal.  356. 
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they  should  describe  themselves  as  such  in  the  declaration,* 
unless  the  suit  is  upon  a  cause  of  action  accruing  to  the  plaintiffs 
after  the  death  of  their  copartners,*  or  upon  a  negotiable  instru- 
ment indorsed  in  blank.' 

Averring  Constitution  of  Firm  and  Death  of  Partner.  —  They  should  also 
show  by  proper  averments  who  constituted  the  firm  originally, 
and  by  alleging  the  death  of  their  copartners  show  how  they 
became  survivors.* 


1.  Knowles  t/.  Byrnes,  5  Met.  (Mass.) 
115;  Wright  V.  McCampbell,  75  Tex. 
644;  Attwood  V.  Rattenbury,  6  Moo. 
579,  17  E.  C.  L.  6r:  Reese  v.  Kinkead, 
17  Nev.  447,  18  Nev.  126;  Ledden  v. 
Colby,  14  N.  H.  33;  Joyslin  v.  Tayloe, 
24  N.  H.  26g. 

Contra.  —  In  Vandenheuvel  v.  Storrs, 
3  Conn.  207,  it  was  said-  "  It  is  an 
established  principle  that  the  plaintiff, 
in  an  action  on  a  simple  contract, 
may  declare,  without  describing  him- 
self as  surviving  partner.  Ditchburn 
V.  Spracklin,  5  Esp.  N.  P.  32;  Hyat  v. 
Hare,  Comb.  383;  Smith  v.  Barrow  2 
T.  R.  476;  Spalding  v.  Mure,  6  T.  R. 
365.  But  it  is  equally  clear  that  he 
must  always  declare  according  to  his 
title.  If  the  legal  interest  is  joint,  it 
must  be  so  described,  and  all  the  per- 
sons having  the  joint  interest,  if  alive, 
must  unite  in  the  action.  If  one  or 
more  die,  the  survivor  may  sue,  but 
the  cause  of  action  must  be  correctly 
set  forth,  and  the  declaration  must  con- 
tain such  a  description  of  it  that  the 
defendant  may  know  what  it  is  he  is 
called  upon  to  answer.  See  also  Far- 
well  V.  Davis,  66  Barb.  (N.  Y.)  73. 

Sufficiency  of  Averment.  —  In  a  dec- 
laration by  a  surviving  copartner  for 
goods,  wares,  and  merchandise,  sold 
and  delivered  to  defendant  by  the  co- 
partnership, it  is  sufficient  (after  ver- 
dict) that  the  plaintiff  sets  out  in  the 
commencement  of  his  declaration  the 
character  in  which  he  sues.  It  may  be 
connected  with  his  name  wherever  it  is 
mentioned  in  the  declaration.  Hill  v. 
M'Neil,  6  Port.  (Ala.)  29. 

Averntent  as  to  Other  Partners.  — 
Where  the  plaintiff  was  described  in  the 
declaration  as  the  surviving  partner  of 
the  late  firm  of  Joyslin  &  Norris,  with- 
out an  averment  that  there  were  no 
otRer  partners,  it  was  held  sufficient. 
Joyslin  v.  Taylor,  24  N.  H.  268. 

Aider  by  Answer.  —  An  allegation  that 
plaintiff?  sue  as  "  successors  and 
assigns  "  is  sufficient  where  the  petition 
avers  all  the  facts  which  would  consti- 


tute them  surviving  partners,  except 
the  death  of  their  copartner,  which  is 
alleged  in  the  answer,  thus  curing  its 
omission  in  the  bill.  Wright  v.  Mc- 
Campbell, 75  Tex.  644. 

2.  Holmes  v.  D'Camp,  i  Johns.  (N. 
Y.)  34;  Kennedy  v.  Richey,  i  Strobh. 
L.  (S.  Car.)  4,  holding  that  in  such  case 
the  words  describing  plaintiff  as  sur- 
viving partner,  etc.,  may  be  rejected  as 
surplusage.  See  also  Vandenheuvel  v. 
Storrs,  3  Conn.  208;  Bernard  v.  Wil- 
cox, 2  Johns.  Cas.  (N.  Y.)  374;  Smith 
V.  Barrow,  2  T.  R.  476;  Fire  Assoc,  v. 
Laning,  (Tex.  Civ.  App.  1895)  31  S.  W. 
Rep.  681;  Hawkins  z/.  Capron,  17  R.  I. 
679. 

One  Cannot  Sue  as  Surviving  Partner 
upon  a  cause  of  action  that  arose  out 
of  a  transaction  which  did  not  take 
place  until  after  the  firm  was  dissolved 
by  his  copartner's  death.  Mead  v. 
Raymond.  52  Mich.  14. 

Tort  Committed  after  Death  of  Partner, 
—  In  Mead  v.  Raymond,  52  Mich.  14, 
which  was  a  case  of  breach  of  warranty 
in  the  sale  of  a  horse,  it  was  held  that 
under  the  common  law,  where  a  tort  is 
committed  after  the  death  of  the  part- 
ner and  an  action  is  brought  by  the 
surviving  partner  as  such,  there  is  a 
fatal  variance,  tort  against  two  part- 
ners being  averred,  and  the  proof  being 
of  tort  against  one  only. 

3.  Attwood  V.  Rattenbury,  6  Moo. 
579,  17  E.  C.  L.  61,  holding  that  the 
rule  would  be  otherwise  if  ihe  bill  had 
been  specially  indorsed  to  the  firm. 

4.  Hubbell  v.  Skiles  16  Ind.  138; 
Cummings  v.  Edmunson,  5  Port.  (Ala.) 
15T;  Frost  V.  Schackleford,  57  Ga.  260; 
Reese  c.  Kinkead,  17  Nev.  447,  18  Nev. 
126.  Compare  Holmes  v.  D'Camp,  i 
Johns.  (N.  Y.)  34. 

Contra.  —  In  Ledden  v.  Colby,  14  N. 
H.  33,  it  was  held  that  it  is  not  neces- 
sary for  a  surviving  partner,  in  a  suit  to 
recover  a  debt  due  the  partnership,  to 
aver  the  death  of  his  former  partner, 
but  that  the  fact  of  said  death  must  be 
proved   whether  it  is  averred  or  not. 
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Negativing  Payment  to  Deceased.  —  Where  the  declaration  IS  on  a 
note  made  to  the  surviving  partner  in  the  firm  name  after  the 
death  of  his  copartner,  it  need  not  negative  payment  to  the 
deceased  partner.* 

(4)  Averments  in  Action  by  Assignee  of  Firm.  —  Where  the 
plaintiffs  claim  as  assignees  of  a  firm  the  assignment  to  them 
must  be  averred  in  order  to  show  title,*  but  it  is  not  necessary  to 
allege  who  are  the  members  of  the  firm,  because  if  the  assignment 
is  made  by  the  person  duly  authorized  it  confers  a  complete  title, 
whoever  may  constitute  the  firm,^  and  a  demurrer  for  failure  to 


Parker,  C.  J  ,  said  "  It  appears  to  be 
clear  from  the  authorities  that  in  a  suit 
by  a  surviving  partner  to  recover  a 
debt  due  the  partnership  he  need  not 
aver  in  the  declaration  the  death  of  his 
late  partner  (Ditchburn  v.  Spracklin,  5 
Esp.  N.  P.  31;  Bernard  v.  Wilcox,  2 
Johns.  Cas.  (N.  Y.)  374),  though  it  is 
more  usual  to  do  so.  i  Chitty's  PI. 
12.  There  is,  however,  no  ground  to 
say  that  because  the  averment  is  omit- 
ted it  is  not  necessary  to  prove  the 
fact;  for  though  the  action  may  be 
well  brought  without  alleging  the 
death,  unless  on  trial  there  be  evidence 
of  the  death  presented  there  would  be 
a  manifest  variance  between  the  dec- 
laration and  the  proof  I  Chitty's  PI. 
6;  Eccleston  z/  Clipsham,  i  Saund.  154, 
note."  See  also  Joyslin  v  Taylor,  24 
N.  H.  26q;  Knowles  v.  Byrnes.  5  Met. 
(Mass.)  115,  which  latter  case  was  de- 
cided under  a  rule  of  court. 

In  an  Action  by  the  Executors  of  a 
Surviving  Partner  oi  a  firm  it  was  held 
that  the  declaration  need  not  state  who 
were  the  particular  persons  composing 
the  firm,  that  in  deriving  title  through 
the  indorsement  of  a  firm  it  is  not  nec- 
essary to  allege  who  compose  the  firm; 
and  that  if  this  be  the  law  in  respect 
to  a  derivative  title  from  the  act  of  the 
parties,  more  particularity  and  cer- 
tainty are  not  essential  to  a  derivative 
litle  by  the  act  of  the  law.  Childress 
V.  Emory,  8  Wheat.  (U    S.)  668. 

Essential  Facts  as  to  Survivorship  Must 
Be  Alleged.  —  Where  an  action  is 
brought  by  one  person  upon  a  promis- 
sory note  executed  to  a  firm,  and  the 
original  complaint  does  not  contain  any 
averment  as  to  who  constitutes  the  firm 
nor  allege  that  any  member  thereof  is 
dead,  it  fails  to  show  the  essential  facts 
necessary  to  authorize  the  plaintiff  to 
maintain  the  action  as  surviving  part- 
ner.    Manning  v.  Smith,  16  Nev.  87. 

For  an  Illustration  of  a  Sufficient  Alle- 
gation of  the  copartnership,  death  of  the 


copartner,  and  the  survivorship  of  the 
plaintiff,  see  Reese  v.  Kinkead,  17  Nev. 

447. 

Defect  Cured  by  Answer.  —  The  failure 
to  allege  the  death  of  a  copartner  is 
cured  where  such  fact  is  distinctly 
alleged  in  the  answer.  Wright  v.  Mc- 
Campbell.  75  Tex.  644. 

In  an  Action  by  the  Administrator  of  a 
Deceased  Partner,  on  an  account  for 
goods  sold  and  delivered  by  the  firm, 
if  the  complaint  avers  that  the  plaintiff 
has  possession  of  the  assets  of  the  firm 
as  administrator,  and  is  settling  the 
business  of  the  firm  by  agreement  with 
the  administrator  of  the  other  partner, 
and  it  is  not  objected  to  by  demurrer, 
and  it  does  not  appear  which  partner 
died  first,  it  will  be  deemed  suflScient 
after  verdict  to  show  the  plaintiff's 
right  to  maintain  the  action,  Costley 
V.  Wilkerson,  4g  Ala.  210. 

1.  Bonne  v.  Kay,  5  Ark.  ig. 

2.  Averment  of  Assignment.  —  In  an 
action  by  a  firm  upon  a  cause  of  action 
accruing  to  a  former  firm  an  assign- 
ment must  be  alleged.  Travis  v. 
Tobias,  8  How.  Pr.  (N  Y.  Supreme  Ct.) 
333.  But  a  judgment  not  appealed 
from  where  proof  of  the  indebtedness 
and  assignment  was  admitted,  though 
improperly,  without  an  averment  of 
assignment  in  the  declaration  will  be 
held  good.  Webster  v.  Williams,  69 
Mich.  135. 

Under  the  Bule  that  a  Chose  in  Action 
Cannot  Be  Assigned,  one  partner  cannot 
maintain  an  action  in  his  name  alone 
upon  a  partnership  demand,  although 
his  copartner's  interest  has  been 
assigned  to  him,  without  showing  that 
the  debt  to  the  firm  has  been  extin- 
guished and  a  new  liability  assumed 
to  the  plaintiff  alone,  in  which  case  fhe 
declaration  should  be  on  the  new  con- 
tract. De  Groot  v.  Darby,  7  Rich.  L. 
(S.  Car.)  ir8. 

3.  Averring  Constitution  of  Firm.  — 
Stout  v.    Hicks,    5   Blackf.   (Ind.)  49; 
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make  such  an  averment  is  frivolous.* 

(5)  Averment  of  Filing  of  Statutory  Certificate  —  When  Necessary. 
—  In  several  states  partnerships  doini:^  business  in  fictitious  names 
are  required  to  file  or  publish  a  certificate  giving  the  names  of  the 
partners  composing  the  firm,  as  a  condition  precedent  to  the  main- 
tenance of  any  suit  upon  a  partnership  demand.*  Where  the  aver- 
ment with  respect  to  the  partnership  and  the  transaction  in  suit 
shows  a  case  within  the  statutory  prohibition,. the  complaint  must 
allege  compliance  with  the  statute  or  it  will  be  demurrable.* 


Cooper  V.  Drouillard,  5  Blackf.  (Ind.) 
152,  Smith  V.  Blatchford,  2  Ind.  184, 
52  Am.  Dec.  504;  Root  v.  Henry,  6 
Mass.  504;  Wyckoffz/.  Bishop  98  Mich. 
352;  Cochran  v.  Scott.  3  Wend.  (N  Y.) 
229;  Rice  z/  Goodenow,  Tappan  (Ohio) 
126;  Haviland  v.  Simons,  4  Rich.  L. 
(S.  Car.)  338;  Edmundson  v.  Yates,  25 
Tex.  373;  Childress  v.  Emory,  8  Wheat. 
(U.  S.)  669;  Thompson  v.  Cook.  2  Mc- 
Lean (U.  S)  122;  Smith  V.  Ball,  10 
Jur.  946. 

Action  by  Drawer  against  Acceptor  of 
Bill  Payable  to  Firm.  —  In  a  suit  on  a 
bill  of  exchange  payable  to  a  firm, 
brought  by  the  drawer,  who  had  paid 
the  bill;  against  the  acceptor,  it  is  suffi- 
cient to  describe  the  bill  in  the  declara- 
tion as  payable  to  the  firm,  without 
setting  out  the  names  of  the  members 
of  the  firm.  Phipps  v.  Addison,  7 
Blackf.  (Ind.)  375  [citing  Stout  v.  Hicks, 
5  Blackf.  (Ind.)  49;  Cooper  v.  Drouil- 
lard, 5  Blackf.  (Ind.)  152].  See  also 
Bond  V.  Wilkinson,  5  Blackf.  (Ind.)  264. 

1.  Wyckoff  V.  Bishop,  98  Mich.  352. 

2.  California.  —  Phillips  v.  Goldtree, 
74  Cal.  151;  Lee  v.  Orr,  70  Cal.  398; 
Wing  Ho  V.  Baldwin,  70  Cal.  194; 
Cheney  v.  Newberry,  67  Cal.  126; 
Meads  v.  Lasar,  92  Cal.  221;  Goldtree 
V.  Swinford,  74  Cal.  586;  Fabian  z>. 
Callahan,  56  Cal.  159;  Matter  of  Den- 
nery.  89  Cal.  loi;  Pendleton  v.  Cline, 
85  Cal.  142;  Carlock  v.  Cagnacci,  88 
Cal.  600;  McLean  v.  Crow,  88  Cal.  644; 
Byers  v.  Bourret,  64  Cal.  73;  Gray  v. 
Wells,  118  Cal.  II,  Ralph  z^.  Lock  wood 
61  Cal.  155. 

jVew  York.  —  Gay  v.  Seibold,  97  N. 
Y.  476. 

Ohio.  —  Doob  V.  Lovell  Mfg.  Co.,  1 
Ohio  Dec.  189,  3  Ohio  N.  P.  169;  Kin- 
sey  V.  Ohio  Southern  R.  Co.,  2  Ohio 
N.  P.  175,  3  Ohio  Dec.  249;  New  Car- 
lisle Bank  v.  Brown,  ir  Ohio  Cir.  Ct. 
Rep.  77,  5  Ohio  Cir.  Dec.  94;  Cochran 
V.  Hirsch   6  Ohio  Dec.  41. 

Oklahoma.  —  Swope  v.  Burnham,  6 
Okla.  736. 


See  also  the  statutes  of  the  various 
states. 

Actions  ex  Contractu  Only.  —  In  Call- 
fornia  the  statute  has  been  held  not  to 
apply  to  actions  for  torts,  but  only  to 
actions  upon  contracts.  Ralph  v.  Lock- 
wood,  61  Cal.  155. 

The  Word  "Maintain"  as  used  in 
these  statutes  prohibits  the  beginning 
as  well  as  the  continuance  of  an  action 
until  the  statute  has  been  complied 
with.  Kinsey  v.  Ohio  Southern  R. 
Co.,  2  Ohio  N.'  P.  175,  3  Ohio  Dec.  249; 
New  Carlisle  Bank  v.  Brown,  11  Ohio 
Cir.  Ct.  Rep.  77,  5  Ohio  Cir.  Dec.  94; 
Byers  v.  Bourret,  64  Cal.  73. 

3.  Sweeney  v.  Stanford,  67  Cal.  635. 
But  see  Cook  v.  Fowler,  loi  Cal.  89. 

A  Special  Demurrer  for  want  of  legal 
capacity  to  sue  is  the  proper  remedy 
where  the  defect  is  apparent  on  the  face 
of  the  complaint,  and  not  a  demurrer 
upon  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  Phillips  v. 
Goldtree,  74  Cal.  155;  New  Carlisle 
Bank  v.  Brown,  5  Ohio  Cir.  Dec.  94 
[citing  Haskins  v,  Alcott,  13  Ohio  St. 
213];  Kinsey  v.  Ohio  Southern  R.  Co., 
3  Ohio  Dec.  249. 

Effect  of  Statute  Authorizing  Suits  in 
Firm  Name.  —  In  Kinsey  v.  Ohio  South- 
ern R.  Co.,  3  Ohio  Dec.  251,  the  court, 
in  holding  that  the  defect  under  con- 
sideration  should  be  taken  advantage 
of  by  special  demurrer  for  legal  in- 
capacity to  sue,  said  :  "  Yet  it  would 
seem  strange  to  call  such  a  defect  a 
legal  incapacity  to  sue,  in  view  of  sec- 
tion 5011  Rev.  Stat,  (there  being  a  simi- 
lar provision  in  the  California  code), 
which,  contrary  to  the  rule  of  the  com- 
mon law,  gives  to  any  partnership, 
whether  doingbusiness  under  a  merely 
fictitious  name  or  net,  the  right  to  sue 
by  such  name,  provided  only  it  be  a 
partnership  formed  for  carrying  on 
trade  or  business  in  this  state.  The 
statute  of  May  19,  1894,  is  in  no  sense 
a  modification   of   or  limitation  upon 
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When  Compliance  with  Statute  Need  Not  Be  Alleged.  —  Where  the  com- 
plaint does  not  disclose  a  case  falling  within  the  statutory  prohi- 
bition, it  need  not  allege  compliance  with  the  statute,*  as 
noncompliance  is  a  matter  of  defense  to  be  pleaded  by  the 
defendant  in  his  answer.* 

EflFect  of  Averring  Names  of  Partners.  —  The  allegation  of  the  full 
names  of   the  members  of  the   firm  bringing  the  action  does  not 


said  section  so  as  to  require  them  to  be 
construed  together  and  make  the  one 
an  abridgment  of  the  right  given  in  the 
other,  and  so  bring  the  matter  within 
the  purview  of  Haskins  v.  Alcott,  13 
Ohio  St.  216,  and  require  the  like  aver- 
ment as  to  the  filing  of  the  certificate 
as  is  required  by  the  authorities  as  to 
the  domesticity  of  the  partnership  so  as 
to'  bring  them  within  the  statute  creat- 
ing the  exception  '  to  the  common- 
law  rule.  What  is  therefore  meant  in 
the  California  decisions,  for  the  defect 
complained  of  does  not  come  clearly 
within  either  of  the  classes  of '  legal  in- 
capacity '  laid  down  by  Van  Santvoord 
and  Bliss  and  upheld  by  the  authorities 
(except  in  Indiana  and  Kansas),  is  that 
if  said  defect  can  be  taken  advantage 
of  at  all  upon  demurrer,  it  is  quasi, 
that  it  is  more  nearly  like  legal  inca- 
pacity to  sue  than  anything  else,  and 
hence,  that  such  legal  incapacity,  as 
in  all  cases  of  demurrer,  must  appear 
upon  the  face  of  the  pleading,  and 
that,  as  such  a  domestic  partnership 
had  by  statute  legal  capacity  to  sue  in 
the  firm  name  or  fictitious  name,  it  will 
be  presumed  that  it  has  complied  with 
the  requisites  of  the  other  statute  un- 
less the  petition  should  undertake  to 
set  forth  a  filing  of  the  required  certifi- 
cate and  the  subsequent  publication 
thereof,  and  some  such  defect  appears 
in  so  doing  as  is  shown  in  Byers  v. 
Bourret,  64  Cal.  73,  viz.,  that  the  pub- 
lication had  not  been  completed  before 
the  commencement  of  the  action,  in 
which  case  a  demurrer  for  legal  inca- 
pacity to  sue  would  lie;  otherwise  that 
the  defect  com  plained  of  must  be  taken 
advantage  of  by  answer  in  the  nature 
of  a  plea  in  abatement  at  common  law, 
or  the  defect  would  be  waived." 

Compliance  with  Statute  Must  Be  Proved. 
—  If  compliance  is  averred  in  the  dec 
laration  and  denied  in  the  answer,  it 
must  be  proved  or  plaintiffs  cannot  re- 
cover.    Sweeney  v.  Stanford.   67  Cal. 

635. 

I.  Phillips  V.  Goldtree,  74  Cal.  151; 
Lee   V.    Orr,    70    Cal.    398;     Cook    v. 


Fowler,  roi  Cal.  89;  Sweeney  v.  Stan- 
ford, 67  Cal.  635;  Ontario  State  Bank 
V.  Tibbits,  80  Ca].  69;  South  Yuba 
Water,  etc..  Co.  v.  Rosa,  80  Cal.  333; 
Carlock  v.  Cagnacci,  88  Cal.  600; 
Swope  V.  Burnham,  6  Okla.  736.  But 
see  New  Carlisle  Bank  v.  Brown,  5 
Ohio  Cir  Dec.  94 

Immaterial  Averment  in  Answer.  — 
Where  the  title  of  an  action  designates 
the  plaintiff  as  partners  doing  business 
under  a  fictitious  name,  but  it  does  not 
appear  either  by  the  complaint  or  an- 
swer that  the  cause  of  action  of  the 
plaintiffs  is  upon  or  on  account  of  any 
contract  made  or  transaction  had  by 
them  in  their  partnership  name,  an  alle- 
gation in  the  answer  that  the  plaintiffs 
had  not  complied  with  the  law  requir- 
ing the  filing  and  publishing  of  a  notice 
of  the  partnership  is  immaterial,  and 
no  finding  thereon  is  necessary.  Lee 
V.  Orr,  70  Cal.  398. 

2.  Phillips  V.  Goldtree,  74  Cal.  151; 
Cook  V.  Fowler,  loi  Cal.  89;  Sweeney 
■V.  Stanford,  67  Cal.  335;  Southern  Pac. 
R.  Co.  V.  Purcell,  77  Cal.  72;  Ontario 
State  Bank  v.  Tibbits,  80  Cal.  69: 
South  Yuba  Water,  etc.,  Co.  v.  Rosa. 
80  Cal  336;  Carlock  v.  Cagnacci.  88 
Cal.  600;  Kinsey  v.  Ohio  Southern  R. 
Co.,  3  Ohio  Dec.  249. 

If  Not  So  Pleaded  It  Is  Waived  and 
cannot  be  raised  for  the  first  time  on 
appeal  or  made  a  ground  for  a  non- 
suit on  the  trial.  Phillips  v.  Goldtree, 
74  Cal.  155  \distinguishing  Sweeney  v. 
Stanford,  67  Cal.  635J;  Ontario  State 
Bank  v.  Tibbits.  80  Cal.  68;  South 
Yuba  Water  etc..  Co.  v.  Rosa,  80  Cal. 
336;  Cook  V.  Fowler,  loi  Cal.  89;  Kin- 
sey V.  Ohio  Southern  R.  Co.,  3  Ohio 
Dec.  249. 

Answer  Bather  than  Demurrer.  —  The 
objection  should  be  taken  by  answer 
and  not  by  demurrer.  Carlock  v. 
Cagnacci.  88  Cal.  600. 

Motion  to  Dismiss.  —  A  motion  to  dis- 
miss for  noncompliance  with  the  stat- 
ute would  seem  to  be  a  proper  remedy, 
but  the  motion  should  be  overruled 
where   the  firm   name  consists  of  two 
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take  the  case  out  of  the  statute  and  permit  its  maintenance  with- 
out compliance  with  the  statutory  provision.* 

The  Effect  of  Failing  to  File  the  Certificate  when  required  is  merely  to 
abate  the  action.  After  complying  with  the  statute  a  new  action 
may  be  brought.* 

(6)  Joinder  of  Demafids.  —  A  Surviving  Partner  May  Join  in  one  action 
claims  due  him  in  his  individual  capacity  with  claims  due  him  as 
survivor.' 

Action  against  Surviving  Partner.  —  So  firm  and  individual  debtS  may 
be  joined  in  an  action  against  a  surviving  partner.* 

Assignees.  —  A  firm  claim  assigned  to  one  partner  cannot  be 
joined  with  a  claim, due  him  individually.* 

(7)  Pleading  and  Proof.  —  The  Ordinary  Bules  requiring  conformity 
between  the  pleadings  and  proofs  is,  of  course,  applicable  to  part- 
nership cases.®     Thus  under  an  allegation  of  a  contract  with  the 


individual  names  without  the  addition 
of  the  abbreviation  "  &  Co.,"  and  the 
petition  shows  that  the  firm  consists  of 
only  the  two  persons  named.  Cochran 
V.  Hirsch.  6  Ohio  Dec.  42. 

1.  Kinsey  v.  Ohio  Southern  R.  Co.,  3 
Ohio  Dec.  249,  wherein  the  court  said, 
in  answer  to  such  a  contention  by  coun- 
sel; "  If  that  is  so,  then  the  law  could 
be  entirely  frittered  away,  for  no  part- 
nership need  to  file  the  said  certificate  if 
a  disclosure  in  the  petition  was  allowed 
to  take  the  place  of  the  same,  and  no 
certificate  ever  would  be  filed." 

2.  Sweeney  v.  Stanford,  67  Cal.  635; 
Byers  v.  Bourret.  64  Cal.  73:  Wing 
Ho  V.  Baldwin,  70  Cal.  195;  Ontario 
State  Bank  v.  Tibbits,  80  Cal.  68; 
South  Yuba  Water,  etc.,  Co.  v  Rosa, 
80  Cal.  336. 

3.  Smith  V.  Salomon,  i  Colo.  176; 
Stafford  v.  Gold.  9  Pick.  (Mass.)  533; 
Davis  V.  Church,  i  W.  &  S.  (Pa.)  240; 
Wood  V.  Rutland,'  etc.,  Mut.  F.  Ins. 
Co.,  31  Vt.  565;  O'Brien  v.  Gilleland, 
79  Tex.  602;  Quillen  v.  Arnold,  12 
Nev.  234,  holding  that  the  respective 
demands  should  be  separately  stated. 

Claims  as  Survivor  of  Two  Firms.  —  A 
demand  due  the  plaintiff,  as  surviving 
partner  of  one  firm,  may  be  joined  in 
the  same  action  with  a  demand  due  to 
him  as  the  surviving  partner  of  an- 
other firm.  Stafford  v.  Gold,  9  Pick. 
(Mass.)  533, 

4.  Friermuthz/.  Friermuth,46  Cal.  42; 
Newberry  t'.  Trowbridge,  13  Mich.  263. 

5.  Mosgrove  v.  Golden,  loi  Pa.  St. 
612,  in  which  case  it  was  said:  "  One 
of  the  members  of  a  partnership,  to 
whom  the  others  have  transferred  their 
interests  in  the  partnership   property 


and  claims,  cannot  sue  and  recover  a 
debt  which  was  owing  to  the  firm,  in 
his  own  name.  Horbach  v.  Huey,  4 
Watts  (Pa.)  455.  Therefore,  when  a 
person  brings  suit  for  the  value  of  his 
services  rendered  to  defendant,  he  can- 
not join  and  recover  in  such  suit  a  debt 
owing  to  a  partnership  of  which  he  was 
a  member,  for  similar  services,  al- 
though the  debt  was  transferred  to 
him  before  commencement  of  the  suit." 

6.  Weinreich  t/.  Johnston  78  Cal  257; 
Harrison  v,  McCormick.,  69  Cal.  616; 
Teller  v.  Wetherell,  9  Mich.  464;  Mead 
V.  Raymond,  52  Mich  14.  See  also, 
infra,  II.  11.  a.  (2)  Corformity  to  Plead- 
ings and  Proof.  And  see  generally 
articles  Decrees,  vol.  5.  p.  946;  Judg- 
ments, vol.  II,  p.  796. 

Firm  Named  as  Payee  of  Note  by  Mis- 
take.—  In  an  action  by  an  individual 
upon  a  promissory  note  made  payable 
to  a  firm  name,  under  an  allegation  that 
the  note  was  intended  for  the  benefit  of 
the  payee,  and  that  the  firm  name  was 
inserted  by  mistake,  it  is  the  duty  of 
the  plaintiff  to  prove  such  error.  Mc- 
Micken  v.  Webb.  6  How.  (U.  S.)  292. 

In  an  Action  on  the  Case  a  recovery 
cannot  be  had  upon  a  contract  so  as  to 
charge  a  dormant  partner.  Mowry  v. 
Schroder,  4  Strobh.  L.  (S.  Car.)  69. 

Joint  Interest  of  Plaintiffs  in  Property. 
— Where  plaintiffs  sue  jointly  in  re- 
plevin they  must  show  a  joint  interest 
in  the  property,  and  where  the  joint 
interest  alleged  is  an  interest  as  part- 
ners it  is  necessary  to  prove  a  partner- 
ship which  would  constitute  such  joint 
interest,  i.  e.,  a  partnership  ittter  se, 
and  not  merely  one  as  to  third  persons. 
Gray  v.  Gibson,  6  Mich.  300. 
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plaintiffs  as  partners,  the  proof  must  show  a  deed  or  contract 
binding  upon  all,  or  it  will  not  support  a  recovery,  and  evidence 
thereof  is  inadmissible.*  But  an  allegation  of  a  firm  name  is  not 
usually  regarded  as  material,  and  proof  of  a  partnership  under 
some  other  name  will  not  constitute  a  variance.* 

b.  Actions  against  Partners  —  (i)  Averment  of  Defend- 
ants Partner sJlip  —  (a)  Necessity  of  Averment  —  When  Not  Necessary.  — 
Asa  general  rule  in  an  action  against  partners  upon  a  partnership 
obligation  it  is  not  necessary  to  allege  a  partnership  between  the 
defendants,  but  they  may  be  declared  against  as  any  other  joint 
debtors;^  and  under  an  allegation  that  defendants  contracted, 


Variance  as  to  Members  of  Partnership. 

—  In  Chicago,  etc.,  R.  Co.  v.  Todd.  91 
111.  70,  it  was  held  sufficient  to  justify  a 
reversal  upon  the  ground  of  variance, 
although  no  plea  in  abatement  was 
filed,  that  the  declaration  alleged  prop- 
erty in  the  plaintiffs  as  partners,  and 
the  proof  showed  property  in  one  only' 
of  the  plaintiffs  and  a  person  not  made 
a  partner. 

Plaintiffs  Suing  Individually  —  Proof  of 
Partnership.  —  In  McCord  v.  Scale,  56 
Cal.  262,  the  complaint  was  construed 
to  be  by  the  plaintiffs  individually,  and 
not  as  partners,  and  it  was  held  that 
proof  of  a  partnership  contract  would 
not  support  the  theory  of  the  com- 
plaint. The  court  cited  Graves  v.  Bos- 
ton Marine  Ins.  Co.,  2  Cranch  (U.  S.) 
419;  Cotes  V.  Campbell.  3  Cal.  191: 
Morrison  v.  Bradley,  5  Cal.  503,  and 
Green  v  Cavillaud,  10  Cal.  322. 

1.  Averment  and  Proof  of  Partnership 
Deeds  and  Contracts.  —  Under  an  aver- 
ment ihat  the  plaintiffs  by  the  name  and 
description  of  Henry  Darst  &  Co. 
and  the  defendant  respectively  signed 
and  sealed  the  instrument  sued  on.  a 
deed  in  the  firm  name  executed  by  one 
partner  is  admissible  with  proof  that 
the  others  agreed  thereto.  Darst  v. 
Roth  4  Wash.  (U.  S.)  471,  6  Fed.  Cas. 
No.  3.582. 

To  Whom  Note  Payable. —  In  St. 
James  Church  v.  Moore,  1  Ind.  289,  the 
suit  was  by  John  Moore  and  Charles 
Dawes  on  a  note,  and  it  was  averred 
generally  that  the  note  was  payable  to 
them  without  describing  it  as  drawn  in 
any  particular  name,  but  the  note  was 
set  out  in  hac  verba  and  appeared  to  be 
payable  to  Moore  &  Dawes,  and  it  was 
held  admissible  under  the  general  aver- 
ment that  it  was  payable  to  the  plain 
tiffs 

Mistake  in  Initial  of  Partner.  —  Where 
the  partnership  is  alleged  and  the  in- 


dividual members  thereof  are  made 
plaintiffs,  and  a  note  is  alleged  to  have 
been  payable  to  them  in  their  indi- 
vidual names  as  partners,  a  variance 
between  the  middle  initial  of  one  of  the 
members  as  set  out  in  the  declaration 
and  that  set  out  in  the  note  is  imma- 
terial. White  v.  Fassitt,  10  Humph. 
(Tenn.)  191.  See  also  generally  article 
Names   vol.  14,  p.  270. 

Becovery  by  Individual  in  Action  by 
Partners.  —  Where  an  action  is  brought 
by  partners  alleging  the  note  to  have 
been  executed  to  the  firm  no  recovery 
can  be  had  by  one  of  the  partners  upon 
a  note  payable  to  himself.  This  is  not 
a  case  of  variance  but  of  failure  of 
proof.     Weinreich  v.  Johnston,  78  Cal. 

254. 

2.  Beason  for  Btile.  —  At  common  law 
partners  cannot  be  sued  otherwise  than 
in  their  individual  names,  and  the  alle- 
gation of  a  partnership  name  is  merely 
for  the  purpose  of  identification  and 
description,  is  immaterial,  and  need 
not  be  proven;  and  hence  the  unneces- 
sary use  of  it  maybe  regarded  as  mere 
surplusage.  Courson  v.  Parker,  39 
W.  Va.  521. 

Name  of  Partnership  Immaterial.  — 
"  The  plaintiffs  sue  in  their  individual 
names,  alleging  their  joint  interest  as 
partners  under  a  certain  name;  and 
having  proved  the  partnership,  it  was 
sufficient,  whether  they  proved  the  firm 
name  or  not.  The  partnership,  not  the 
name,  is  the  material  allegation  to  De 
proved."  Stickney  v.  Smith,  5  Minn. 
486. 

Reversal  of  Firm  Name  in  Contract.  — 
Under  an  allegation  of  a  contract  with 
a  firm,  a  contract  in  which  the  names 
of  the  members  are  transposed  is  ad- 
missible. Central  R.  Co.  v.  Pickett. 
87  Ga.  734. 

3.  Alabama.  —  Jemison  v.  Dearing^ 
41  Ala.  291. 
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without  any  averment  of  partnership  between  them,  proof  of  a 
partnership  is  admissible  as  evidence  to  show  a  joint  liability.* 
Immaterial  Issue.  —  Indeed,  in  such  a  case,  if  the  partnership  is  in 


Arkansas.  —  Swinney  v.  Burnside,  17 
Ark.  38. 

California.  —  Hunter  v.  Martin,  57 
Cal.  365. 

Indiana.  —  Pollock  v.  Glazier,  20  Ind. 
262;  Ensminger  v.  Marvin,  5  Blackf. 
(Ind.)  210  See  also  Dobenspeck  v, 
Armel,  11  Ind.  31. 

Michigan.  —  Pegg  v.  Bidleman,  5 
Mich.  26;  Danaher  v.  Hitchcock,  34 
Mich.  516. 

Missouri.  — Stix  v.  Mathews,  63  Mo. 
371;  Gates  V.  Watson,  54  Mo.  585;  Fel- 
lows Z-.  Jernigan,  68  Mo.  434. 

New  Hampshire.  —  Maynard  v.  Fel- 
lows, 43  N    H.  255. 

Ne7v  York.  —  Oechs  v.  Cook,  3  Duer 
(N.  Y.)  161;  Mack  v.  Spencer,  4  Wend. 
(N.  Y.)4ii. 

Vermont.  —  Hawley  v.  Hurd,  56  Vt. 
617. 

Wisconsin.  —  Meacham  v.  Batchel- 
der,  3  Pin.  (Wis.)  281. 

United  States.  —  Davis  v.  Abbott,  2 
McLean  (U.  S.)  29,  7  Fed.  Cas.  No. 
3,622. 

Contra.  —  Irvine  v.  Myers,  4  Minn. 
229;  Foerster  v.  Kirkpatrick,  2  Minn. 
210;  Keene  v.  Masterman,  66  Minn.  72, 
in  which  last  case,  however,  it  was 
held,  without  considering  when  and 
how  the  partnership  of  defendant 
should  be  alleged,  that  a  failure  of  the 
complaint  to  allege  that  defendants 
were  partners  is  waived  by  litigating 
the  issues  without  objection. 

Action  on  Note.  —  In  Swinney  ».  Burn- 
side,  17  Ark.  40,  it  was  said:  '*  It  was 
not  necessary  to  state  in  the  com- 
mencement of  the  declaration  that  the 
defendants  were  partners,  or  to  set 
forth  in  the  body  of  the  declaration  the 
manner  or  style  in  which  they  executed 
the  note,  though  it  is  usual  in  declaring 
against  partners  to  do  both.  It  would 
have  been  sufficient,  it  seems,  to  have 
alleged  simply  that  the  defendants 
made  the  note."  Citing  Mack  v.  Spen- 
cer, 4  Wend.  (N.  Y.)4i2-,  Pease  z'.  Mor- 
gan, 7  Johns.  (N.  Y.)  468;  Jones  v. 
Mars,  2  Campb.  305;  Vallett  v.  Parker. 
6  Wend.  (N.  Y.)  615;  Nuit  v.  Hunt,  4 
Smed.  &  M.  (Miss.)  702;  Goelet  v. 
M'Kinstry,  i  Johns.  Cas.  (N.  Y.)  405. 
See  also  Pollock  v.  Glazier,  20  Ind. 
262,  Hawley  ».  Hurd,  56  Vt.  617;  May- 
nard V.  Fellows,  43  N.  H.  255,  in 
which  last  case  it  was  said  that  it  is 


not  necessary  to  declare  upon  a  part- 
nership note  as  such,  unless  its  form  is 
such  as  to  render  it  necessary  to  pre- 
vent a  variance. 

1.  Alabama.  —  Jemison  v.  Bearing, 
41  Ala. 283. 

Arkansas.  —  Swinney  v.  Burnside,  17 
Ark.  38. 

Indiana.  —  Pollock  v.  Glazier,  20  Ind. 
262;  Ensminger  v.  Marvin,  5  Blackf. 
(Ind.)  2IO. 

Kansas.  —  Howard  v.  Woodward,  52 
Kan.  106. 

Minnesota.  —  Fetz  v.  Clark,  7  Minn. 
217. 

Missouri.  —  Stix  v.  Mathews,  63  Mo. 
371;  Gates  V.  Watson,  54  Mo.  585;  Les- 
sing  V,  Sulzbacher,  35  Mo.  445. 

New  Hampshire.  —  Ward  v.  Dow,  44 
N.  H.  45. 

New  York.  —  Singleton  v.  Thornton, 
(Supreme  Ct.)  9  N.  Y.  St.  Rep.  600; 
Vallett  V.  Parker,  6  Wend.  (N.  Y.)  615; 
Oechs  V.  Cook,  3  Duer  (N.  Y.)  161; 
Mack  V.  Spencer,  4  Wend.  (N.  Y.)  411; 
Pease  v,  Morgan,  7  Johns.  (N.  Y.)468; 
Wolf  V.  Strahl,  (Supreme  Ct.)  7  N.  Y. 
Supp.  593, 

Vermont.  —  Hawley  v.  Hurd,  56  Vt. 
617. 

Wisconsin.  —  Meacham  v.  Batch- 
elder,  3  Pin.  (Wis.)  281. 

United  States.  —  Davis  v.  Abbott,  2 
McLean  (U.  S.)  29,  7  Fed.  Cas.  No. 
3,622. 

In  an  Action  on  a  Promissory  Note  in 
which  it  was  alleged  that  two  of  the 
defendants  executed  the  note  as  A.  & 
B.,  the  complaint  is  not  demurrable  for 
want  of  an  allegation  that  A.  and  B.  are 
partners,  or  that  the  designation  was  a 
firm  name.  Singleton  v.  Thornton, 
(Supreme  Ct.)  9  N.  Y.  St.  Rep.  600; 
Pollock  V.  Glazier,  20  Ind.  262;  Davis 
V.  Abbott,  2  McLean  (U.  S.)  29,  7  Fed. 
Cas.  No.  3,622,  wherein  it  is  held  that 
although  unnecessary,  such  an  allega- 
tion would  be  more  technical.  See 
also  Jemison  v.  Dearing,  41  Ala.  283; 
Lucas  V.  Baldwin,  97  Ind.  471;  Rains 
V.  Bolin,  6  Ind.  App.  i8r. 

Action  nnder  Statute  in  Name  Signed  to 
Contract. —  Where  the  action  is  against 
defendant  in  the  name  in  which  the 
contract  is  signed,  it  is  not  necessary 
to  allege  either  the  copartnership  or 
corporate  capacity.  Wendall  v.  Os- 
borne, 63  Iowa  99. 
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fact  averred  in  the  complaint  and  denied  in  the  answer,  the  issue 
formed  is  immaterial.* 

When  Necessary.  —  If,  however,  the  complaint  alleges  that  the 
defendants  were  partners  under  a  certain  firm  name,  and  that  the 
contract  sued  on  was  made  with  such  firm,  then  the  allegation  of 
partnership  is  material  because  it  is  necessary  to  show  the  identity 
of  the  defendants  with  the  obligors  in  the  contract  sued  upon.* 
In  other  words,  the  necessity  of  alleging  a  partnership  between 
defendants  may  depend  upon  the  form  of  the  complaint,'  and 
sometimes  in  suits  upon  written  instruments  it  is  necessary  to 
charge  a  partnership  between  the  defendants  in  order  to  avoid  a 
variance.* 

Where  It  Is  Sought  to  Kake  a  Defendant  Personally  Liable  for  the  acts  of 
another  as  his  copartner,  there  should  be  averments  as  well  as 
proof  that  such  persons  are  in  fact  partners.* 

Under  a  Statute  Making  Partnership  Contracts  Joint  and  Several,  in  assumpsit 
upon  such  a  contract  it  is  not  necessary  to  allege  a  partnership, 
but  it  is  sufficient  to  declare  against  any  one  or  more  of  them, 
either  severally  or  as  partners,  alleging  the  liability  of  each  to  have 
arisen  out  of  a  promise  or  agreement  executed  or  signed  by  such 
signature  as  the  writing  imports.® 


1.  Hunter  v.  Martin,  57  Cal.  365; 
Jennings  v.  Russell,  47  Mo.  App,  160; 
Oechs  V.  Cook,  3  Duer  (N.  Y.)  161; 
Wallace  v.  Baisley  22  Oregon  572. 
But  see  Irvine  v.  Myers,  4  Minn.  22g; 
Fetz  V.  Clark,  7  Minn.  217,  S  Minn.  86. 

Action  for  Services  Performed.  —  Where 
plaintiff  was  employed  by  defendants 
jointly,  he  can  recover  for  his  services 
without  proof  of  a  partnership  between 
his  employers.  Beach  v.  Raymond,  2 
E.  D.  Smith  (N.  Y.)  496. 

2.  Yocum  w.  Benson,  45  111.  435;  Fetz 
V.  Clark,  7  Minn.  217;  Anable  v.  Conk- 
lin,  25  N.  Y.  470;  Oechs  v.  Cook,  3 
Duer  (N.  Y.)  161;  Laing  7>.  Craig,  14 
Tex.  Civ.  App.  134. 

Declaration  on  Note  Made  or  Indorsed 
in  Firm  Name.  —  A  promissory  note 
made  by  a  firm,  without  other  evi- 
dence, is  not  admissible,  under  the 
common  counts,  to  charge  defendants 
whose  names  do  not  appear  on  the  face 
of  the  note,  unless  they  are  declared 
against  as  partners;  such  a  case  is  not 
within  the  Illinois  statute  dispensing 
with  proof  of  joint  liability  in  the  first 
instance.  When  parties  are  sued  as 
partners,  they  should  be  declared 
against  as  such  in  the  count  under 
which  the  recovery  is  sought.  Petrie 
V.  Newell,  13  111.  647. 

The  action  being  to  charge  defend- 
ants asindorsers,  and  the  indorsement 
being   in   the   partnership   name,    the 


allegation  in  the  complaint  of  the 
defendants'  partnership  is  a  material 
allegation.  Anable  »,  Steam-engine 
Co.,  16  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  286. 

3.  Oechs  V.  Cook,  3  Duer(N.  Y.)  161. 

4.  See  Pease  v.  Morgan,  7  Johns.  (N. 
Y.)  468;  FuUerton  v.  Seymour,  5  Vt. 
249.  See  also  infra,  II.  3.  b.  (7)  Plead- 
ing and  Proof —  Variance. 

5.  Stone  v.  Neeley,  42  Neb.  567.  See 
also  Fetz  v.  Clark,  7  Minn.  217 

6.  Hicks  V.  Branton,  21  Ark.  191; 
Kent  V.  Wells,  21  Ark.  4TI;  Burgen  v. 
Dwinal,  11  Ark.  314;  Nutt  v.  Hunt,  4 
Smed.  &  M.  (Miss.)  702;  Clark  z'.  Jones, 
87  Ala.  474;  Gratz  v.  Stump,  Cooke 
(Tenn.)  495;  McCuUoch  v.  Judd,  20 
Ala.  703. 

In  an  Action  of  Tort,  wherein  the  de- 
fendants are  described  and  the  wrong- 
ful act  is  alleged  to  have  been  done  by 
them  as  partners,  and  they  severally 
plead  the  general  issue,  the  allegation 
regarding  the  partnership  is  immate- 
rial and  need  not  be  proved,  liability 
for  torts  being  joint  and  several. 
Head  v.  Goodwin,  37  Me.  181. 

Partners  Declared  against  as  Joint  Mak- 
ers.—  "  The  code  having  declared  that 
the  liability  of  partners  is  several,  and 
therefore  either  might  be  sued  on  a 
partnership  liability,  it  would  seem  to 
follow,  from  the  foregoing  doctrine, 
that  partners  may  be  declared  against 
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(b)  Sufficiency  of  Averment  —  Form  of  Averment.  —  An  express  allega- 
tion that  the  defendants  named  were  partners  under  a  designated 
firm  name  or  style  is  a  sufficient  averment  of  the  fact  of  partner- 
ship,' as  is  also  an  averment  that  they  were  engaged  in  business 
under  a  partnership  name.® 

Averments  in  Body  and  Caption.  —  The  averment  should  be  in  the 
body  of  the  complaint,*  and  where  it  is  distinctly  alleged,  a  failure 
of  the  title  to  show  the  partnership  does  not  render  the  complaint 
open  to  objection  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,* 


as  joint  makers  of  a  promissory  note 
executed  in  the  partnership  name,  with- 
out averring  that  it  was  executed  by 
them  as  partners,  or  that  it  was  a  part- 
nership liability,  and  a  recovery  had 
on  proof  that  the  note  was  executed 
by  one  of  the  partners  in  the  firm 
name."  Jemison  v.  Bearing,  41  Ala. 
291.  Citing  Maynard  v.  Fellows,  43  N. 
H.  255;  Tuttle  7J.  Cooper,  10  Pick. 
(Mass.)  281;  Cutts  V.  Gordon,  13  Me. 
478;  Reddington  v.  Farrar,  5  Me.  379; 
Hartness  v.  Thompson,  5  Johns.  (N.  Y.) 
160. 

1.  Champion  v.  Mumford,  Kirby 
(Conn.)  170;  Van  Brunt,  etc.,  Co.  v. 
Harrigan,  8  S.  Dak.  q6. 

Averments  Held  Sufficient  —  Action  on 
Note.  —  When  the  complaint,  after 
alleging  that  the  defendants  at  all  the 
times  therein  mentioned  were  partners, 
averred  that  "  the  said  defendants, 
copartners  as  aforesaid,"  executed  the 
notes  in  suit,  it  is  a  sufficient  averment 
that  the  notes  were  executed  by  the  de- 
fendants as  copartners.  Alpers  v. 
Schammel,  75  Cal.  590.  See  also  Na- 
tional Ins.  Co.  V.  Bowman,  60  Mo.  252. 

Partnership  between  Bailroad  Compa- 
nies.—  An  averment  that  the  defend- 
ants owned,  maintained,  and  operated 
a  railway  jointl>,  that  they  received 
joint  compensation  for  it,  and  jointly 
executed  the  contract  in  suit,  suffi- 
ciently charges  a  partnership  between 
them,  and  if  they  desire  to  contest  the 
fact  of  partnership  it  must  be  done  by 
a  sworn  plea.  Mexican  Nat.  R.  Co.  v. 
Savage,  (Tex.  Civ.  App.  1897)  41  S.  W. 
Rep.  664. 

Inconsistent  Averments.  —  Where  a 
complaint  contained  a  direct  averment 
that  the  defendants  were  partners, 
doing  business  under  a  firm  name  and 
style  mentioned,  a  further  averment 
that  they  held  themselves  out  and  per- 
mitted themselves  to  be  held  out  as 
partners  was  not  inconsistent  with  the 
prior  averment,  and  did  not  render  the 


pleading  insufficient.     Carico  v.  Moore, 
4  Ind.  App.  20. 

2.  Thorne  t/.  Fox,  67  Md.  67;  Anable 
V.  Conklin,  25  N.  Y.  470;  Anable  v. 
Steam-engine  Co.,  16  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  286;  Harle  v.  Morgan,  29 
S.  Car.  25S. 

Description  of  Partners  as  "  Merchants." 
—  An  allegation  of  a  bill  that  persons 
are  jointly  engaged  as  merchants  is ' 
equivalent  to  an  allegation  that  they 
are  engaged  as  copartners.  De  Graum 
V.  Jones,  23  Fla.  83. 

3.  Van  Brunt,  etc.,  Co.  v.  Harrigan, 
8  S.  Dak.  96. 

A  Complaint  before  a  Jtistice  of  the  Peace 
for  goods  sold  and  delivered  to  the  de- 
fendants, described  in  the  title  as  "  late 
partners,"  etc.,  and  in  the  bill  of  par- 
ticulars charged  jointly  with  the  goods, 
is  sufficient  as  against  an  assignment 
of  error  that  it  is  not  alleged  in  the 
body  of  the  complaint  that  the  defend- 
ants were  partners  when  the  goods  were 
sold.  McGregor  v.  Hubbs,  125  Ind. 
487. 

Where  the  Caption  of  the  Complaint 
Stated  the  Names  and  Partnership  of  the 
defendants,  and  it  was  alleged  in  the 
body  of  the  complaint  that  "  the  de- 
fendants, the  said  firm  of  A.  J.  Morgan 
&  Co.,  executed  and  delivered  their 
written  obligation,"  etc.,  the  partner- 
ship of  the  defendants  was  held  to  be 
sufficiently  alleged.  Harle  v.  Morgan, 
29  S.  Car.  258. 

In  Iowa  it  was  held,  in  McCloskey  v. 
Strickland,  7  Iowa  259.  that  an  aver- 
ment of  partnership  in  the  caption  was 
sufficient,  as  the  caption  was  to  be  con- 
sidered in  construing  the  complaint; 
so  in  Pierson  v.  Fuhrmann,  i  Colo.  App. 
187,  it  was  held  that  where  the  names 
and  partnership  are  stated  in  the  cap- 
tion the  averment  of  partnership  need 
not  be  repeated  in  the  body  of  the  com- 
plaint. 

4.  Van  Brunt,  etc.,  Co,  v.  Harrigan, 
8  S.  Dak.  96. 
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Where  the  Names  of  the  Defendants  Are  Given  in  the  Caption,  it  is  sufficient 
to  refer  to  them  generally  as  the  defendants  in  alleging  partner- 
ship in  the  body  of  the  complaint.* 

(2)  Stating  Names  of  Partners.  — The  individual  names  of  the 
partners  should  be  stated  in  the  declaration  or  complaint,*  but  a 
defect  in  this  regard  is  amendable.^ 

(3)  Averment  SJiowina^  Partnership  Liability  —  In  General  — In 
an  action  against  several  defendants  as  partners  the  declaration 
or  complaint  should  contain  averments  showing  a  partnership 
liability.'* 

In  an  Action  on  a  Negotiable  Instrument  executed  or  accepted  in  the 
firm  name  by  one  member  of  a  trading  partnership,  it  is  not  nec- 
essary to  allege  specially  the  capacity  of  the  firm  to  make  such 
instrument ;  nor  is  it  necessary  to  set  forth  specially  the  facts  from 
which  such  capacity  would  be  implied,  or  the  authority  of  the 
partner  executing  the  contract,  or  to  show  that  the  partnership 
was  one  of  a  class  in  respect  to  which  such  authority  is  presumed, 
or  that  its  course  of  business  had  been  such  as  to  imply  authority. 
And  it  is  not  necessary  to  allege  that  such  partner's  act  had  been 
approved  or  ratified.* 

1.  King  V.  Bell,  13  Neb.  409;  Hade 
V.  Morgan.  29  S.  Car.  258. 

2.  See  supra,  I.  i.  In  Absence  of 
Statute. 

3.  Cheshire  v.  Milburn  Wagon  Co., 
89  Ga.  249. 

Objection  Waived.  —  The  objection 
cannot  be  made  for  the  first  time  at  the 
close  of  plaintiff's  evidence.  Simonton 
V.  Rohm,  14  Colo.  51. 

4.  Charging  Independent  Promise  of  One 
Partner.  —  Where  a  complaint  states  a 
cause  of  action  against  defendants 
jointly  as  partners,  it  is  not  rendered 
open  to  a  demurrer  upon  the  ground 
that  it  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  by  the  mere 
fact  that  it  also  alleges  an  independent 
promise  of  one  of  the  defendants  to  pay 
the  claim;  the  latter  averment  may  be 
disregarded  as  surplusage.  Morrow  v. 
Norton,  (Cal.  1894)  38  Pac.  Rep.  953. 

Averments  to  Charge  Retiring  Partner. — 
A  complaint  on  a  certificate  of  deposit 
issued  by  an  unincorporated  banking 
firm  was  good  against  a  defendant, 
which  showed  his  connection  with  the 
firm  and  the  public  advertisement  of 
the  fact  prior  to  January,  1874,  the 
want  of  published  notice  of  his  retire- 
ment, and  that  the  plaintiff,  who  had 
known  ol  his  membership  but  not  of 
his  retirement,  in  February,  1876,  made 
the  deposit  in  the  usual  course  of  busi- 
ness and  in  the  belief  that  said  defend- 
ant was  still   a  member  of   the   firm. 


though  the  plaintiff  had  no  dealings 
therewith  while  said  defendant  was  in 
the  firm.     Uhl  v.  Harvey,  78  Ind.  26. 

5.  Carrier  v.  Cameron,  31  Mich.  373, 
18  Am.  Rep.  192.  See  also  Johnson  v. 
Bernheim    76  N.  Car.  139. 

Actions  on  Negotiable  Instruments  — 
Averments  Showing  Partnership  Liabil- 
ity.  —  A  declaration  averring  that  the 
defendants  were  merchants  in  company 
by  the  name  and  firm  of  M.  &  R.,  and 
made  contracts  and  signed  themselves 
by  that  name,  and  that  they,  on  a  given 
date,  by  a  certain  writing  or  note  under 
the  hand  of  R.,  signing  for  himself  and 
the  other  defendants  by  said  name  of 
M.  &  R.,  promised,  etc..  is  sufficient. 
Champion  v.  Mumford,  Kirby  (Conn.) 
170. 

Setting  Out  Copy  of  Note.  —  A  com- 
plaint alleging  that  the  defendants 
were  partners  under  a  designated  firm 
name,  and  that  they  borrowed  from  the 
plaintiff  and  executed  their  note  there- 
for, a  copy  of  which  is  set  out  showing 
that  the  note  was  signed  by  the  desig- 
nated firm  name,  sufficiently  shows 
that  the  note  was  executed  by  the  de- 
fendants in  their  firm  name,  and  con- 
nects them  with  the  note  transaction. 
Rains  v.  Bolin,  6  Ind.  App.  181. 

Distinction  as  to  Non-trading  Partner- 
ships.—  "In  order  to  recover  upon 
written  obligation,  signed  in  the  firm 
name  by  one  of  the  partners  of  a  non- 
trading  partnership,  it  is  necessary  for 
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Presumption  as  to  Due  Execution  of  Contract.  —  It  will  be  presumed, 
prima  facie,  that  such  a  contract  was  duly  executed  on  behalf  of 
the  firm,  and  if  this  presumption  is  not  true  in  fact  it  is  a  matter 
of  defense  to  be  alleged  and  proved  by  the  defendant.* 

Where  the  Action  Is  upon  a  Bond  or  Covenant  executed  by  one  partner 
the  appropriate  averment  is  that  the  deed  was  made  by  the 
defendants,  sealed  with  the  seal  of  one  of  them  and  on  behalf  of 
himself  and  the  other  copartners  and  by  the  authority  of  his 
copartners.* 

(4)  Averments  in  Action  against  Survivors.  —  In  declaring 
against  the  surviving  partner  of  a  firm  upon  a  partnership  debt,  it 
is  not  necessary  to  aver  that  he  is  a  surviving  partner,'  or  to 
notice  the  deceased  partner;*  nor  need  it  be  alleged   that  the 


the  plaintiff  to  allege  affirmatively  the 
nature  of  the  partnership,  that  the  obli- 
gation was  executed  for  something 
necessary  for  the  transaction  of  the 
business  of  the  firm,  or  that  said  part- 
ner was  expressly  authorized  to  make 
the  contract  by  the  terms  of  the  part- 
nership." Alsop  V.  Central  Trust  Co., 
(Ky.  1897)  38  S.  W.  Rep.  511.  To  the 
same  effect  is  Deardorf  v.  Thacher,  78 
Mo.  128. 

Averments  Not  Showing  Partnership 
Liability.  —  A  declaration  alleging  that 
a  note  was  made  in  the  name  of  the 
firm  by  one  of  the  partners  after  disso- 
lution and  given  for  a  pre-existing  debt 
of  the  firm  does  not  show  a  partnership 
liability,  as  a  partner  has  no  authority 
to  bind  the  firm;  but  it  does  show  the 
liability  of  the  partner  making  the  note 
in  his  individual  capacity.  Fontaine  z/. 
Lee,  6  Ala.  889. 

A  Beply  Setting  Tip  Batification  of  the 
Instrument  sued  on,  the  execution  of 
which  had  been  denied  by  answer 
under  oath,  is  good  on  demurrer.  Pat- 
tison  7j.  Norris,  29  Ind    165. 

1.  Want  of  Authority  Is  Hatter  of  De- 
fense—  Alabama.  —  Knapp  v.  McBride, 
7  Ala.  19. 

Georgia.  —  Miller  v.  Hines,  15  Ga. 
197. 

Indiana. — MofBtt  v.  Roche,  92  Ind.  96. 

Louisiana.  —  Vienne  v.  Harris,  14  La. 
Ann.  383. 

Maine.  —  Waldo  Bank  v.  Greely,  16 
Me.  419;  Barrett  z/.  Swann,  17  Me.  180. 

Maryland.  —  Thurston  v.  Lloyd,  4 
Md.  288;  Manning  v.  Hays,  6  Md.  5. 

Michigan.  —  Carrier  v.  Cameron,  31 
Mich.  373,  18  Am.  Rep.  192. 

Missouri.  —  Tutt  v.  Addams,  24  Mo. 
186;  Feurt  V.  Brown,  23  Mo.  App. 
332;  Hickman  v.  Kunkle,  27  Mo.  401. 


New  York.  —  Vallett  v.  Parker,  6 
Wend.  (N.  Y.)  615. 

Pennsylvania.  —  Haldeman  v.  Mid- 
dletown  Bank,  28  Pa.  St.  440;  Ihmsen 
V.  Negley,  25  Pa.  St.  297. 

Qualifications.  —  But  this  presumption 
is  confined  to  cases  where  the  signature 
or  other  circumstance  indicates  a  part- 
nership transaction,  and  where  the  con- 
tract was  executed  in  the  individual 
name  of  one  partner  it  must  be  averred 
and  proved  that  such  partner  executed 
the  contract  on  behalf  of  himself  and 
his  copartner.  Findlay  v.  Stevenson, 
3  Stew.  (Ala.)  48;  Barrett  v.  Swann.  17 
Me.  180;  Mercantile  Bank  v.  Cox,  38 
Me.  500;  Manufacturers',  etc..  Bank 
V.  Winship,  5  Pick.  (Mass.)  11 ;  Eth- 
eridge  v.  Binney,  9  Pick.  (Mass.)  272; 
Norton  v.  Thatcher,  8  Neb.  186;  Cun- 
ningham V.  Smithson.  12  Leigh  (Va.) 
43;  U.  S.  Bank  v.  Binney,  5  Mason 
(U.  S.)  176. 

2.  Garland  v.  Davidson,  3  Munf. 
(Va.)  190;  Sheltonz/.  Pollock,  1  Hen.  & 
M.  (Va.)  423;  Ball  v.  Dunsterville.  4  T. 
R.  313.  See  also  Alsop  v.  Central 
Trust  Co.,  (Ky.  1897)38  S.  W.  Rep.  510. 

3.  Raborg  v.  Columbia  Bank,  1  Har. 
&  G.  (Md.)  231.  But  see  Black  v. 
Struthers,  11  Iowa  459,  wherein  it  was 
held  that  in  the  absence  of  statute  the 
action  should  be  brought  against  the 
survivor  as  the  surviving  partner,  and 
not  individually.  And  see  Horton  v. 
Brown.  45  111.  App.  171,  wherein  it  is 
said  to  be  immaterial  whether  the  suit 
is  against  him  individually  or  as  sur- 
vivor. 

4.  Culbertson  v.  Townsend,  6  Ind. 
64,  holding,  however,  that  if  this  is  in 
fact  done  the  rules  of  pleading  require 
the  declaration  to  negative  payment  by 
the  deceased  partner  or  the  declaration 
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debt  was  a  partnership  debt.* 

Promise  Made  after  Death  of  Partner.  —  If  the  action  is  for  money  paid 
for  the  use  of  a  firm  after  the  death  of  a  partner,  it  must  be 
averred  that  the  promise  was  made  by  the  survivors  alone. * 

(5)  Joinder  of  Demands.  — Plaintiffs  May  Join  in  one  suit  several 
demands  for  debts  contracted  with  them  by  the  defendant  under 
different  firm  names. ^ 

In  an  Action  against  a  Surviving  Partner,  individual  and  partnership 
debts  may  be  joined.'* 

Under  Statutes  Making  Partnership  Obligations  Joint  and  Several,  individual 
and  partnership  debts  may  be  joined  in  an  action  against  one 
partner.* 

(6)  Prayer  for  Judginent.  —  In  a  suit  against  a  firm  it  is  not 
necessary  to  ask  judgment  against  each  and  a  judgment  against 
all;  a  judgment  against  all  is  really  a  judgment  against  each,  and 
the  propert)''  of  any  one  or  all  can  be  taken  in  satisfaction.® 

(7)  Pleading  and  Proof —  Variance — (a)  Existence  of  Firm.  —  Where 
partnership  is  alleged  and  liability  depends  thereon  ''  it  must  be 
proved,®  but  it  is  not  necessary  to  prove  an  actual  partnership 


will  be  open  to  a  demurrer,  but  an  ob- 
jection on  this  ground  comes  too  late 
after  verdict. 

1.  Jemison  v.  Bearing,  41  Ala.  291, 
citing  I  Tidd's  Pr.  6. 

2.  Tom  V.  Goodrich,  2  Johns.  (N.  Y.) 
213,  holding  that  if  the  promise  is 
alleged  to  have  been  made  by  the  de- 
ceased and  his  survivors,  it  will  be  fatal. 
See  also  Holmes  v.  D'Camp,  i  Johns. 
(N.Y.)36;  Spalding.:/.  Mure,  6  T.  R.  363. 

3.  Messner  r.  Lewis,  20  Tex.  221. 

It  Is  Not  Permissible  to  embrace  in 
the  same  suit  an  individual  demand 
against  one  partner,  and  a  joint  de- 
mand against  the  firm  of  which  he  is 
a  member.  Lynch  v.  Thompson,  61 
Miss.  360,  citing  Miller  v.  Northern 
Bank,  34  Miss.  412. 

4.  Newberry  v.  Trowbridge,  13  Mich. 
263;   Lane  v.  Barrnn.  64  N.  H.  277. 

Services  Rendered  Firm  and  Survivor.  — 
A  single  action  may  be  maintained 
against  a  surviving  partner  to  recover 
for  services  rendered  to  the  firm  and 
under  the  same  contract  to  such  sur- 
viving partner.  Butler  v.  Kirby,  53 
Wis.  188. 

5.  Miller  v.  Northern  Bank,  34  Miss. 
412;  Logan  V.  Wallis,  76  N.  Car.  416; 
Street  v.  Tuck,  84  N.  Car.  605 ;  Doughty 
V.  Atlantic,  etc.,  R.  Co.,  78  N.  Car.  22; 
Mitchell  V.  Mitchell,  96  N.  Car.  14; 
Hodges  V.  Wilmington,  etc.,  R.  Co., 
105  N.  Car.  170. 

Where  the  Action   Is   against  All  the 


Partners,  firm  debts  and  individual 
debts  cannot  be  joined.  Miller  v. 
Northern  Bank,  34  Miss.  412;  Lynch  v. 
Thompson,  61  Miss.  360. 

6.  Tracy  v.  Symmes,  7  Ky.  L.  Rep. 
450. 

In  Lotiisiana,  when  there  is  a  prayer 
in  the  petition  for  general  relief  and 
the  partnership  sued  is  alleged  to  be  a 
commercial  one,  a  judgment  rendered 
against  the  parties  in  solido  will  not  be 
disturbed  on  the  ground  that  a  joint 
judgment  was  claimed  in  the  petition. 
Taylor  v.  Hancock,  14  La.  Ann.  704. 

7.  See  supra ^  II.  3.  b,  (l)  {a)  Necessity 
of  A'oerment. 

8.  McDonald  v.  Jenkins,  44  Neb.  163. 
Averment  and  Proof  of  Partnership.  — 

One  who  is  sued  as  a  partner  cannot  be 
held  liable  except  as  a  partner.  Bap- 
tist Book  Concern  v.  Carswell,  (Tex. 
Civ.  App.  1898)  46  S.  W.  Rep.  858. 

Insufficient  to  Prove  Joint  Ownership. 
—  In  an  action  against  two  persons  as 
partners  for  services  in  packing  goods, 
proof  merely  that  defendants  were 
joirrt  owners  of  the  goods  does  not  en- 
title plaintiff  to  recover.  Miller  f.  Ver- 
murie,  7  Wash.  386. 

Proof  of  Promise  by  One  Partner  Insuffi- 
cient. —  In  suits  against  a  partnership 
not  founded  on  a  writing  purporting  to 
have  been  executed  by  the  partnership, 
though  the  partnership  is  not  denied 
by  plea  in  abatement,  it  must  be 
proved   to  entitle  the  plaintiff  to  a  re- 
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inter  se;  it  is  sufficient  to  show  a  partnership  as  to  third  persons 
by  a  holding  out  or  estoppel.* 

Firm  Name.  —  The  fact  of  real  or  ostensible  partnership  is  the 
essential  thing,  and  the  averment  of  a  firm  name  is  ordinarily- 
immaterial,  and  proof  of  a  partnership  under  some  other  name 


covery.  Proof  of  a  promise  by  one  of 
the  partners,  without  proof  thai  the  de- 
fendants were  partners  or'that  the  con- 
tract was  made  in  behalf  of  all  the 
defendants,  will  not  support  the  action. 
Findlay  v.  Stevenson,  3  Stew.  (Ala.)  48. 

Sufficiency  of  Pleadings  to  Sustain  Proof 
of  Partnership.  —  Plaintiff,  to  commence 
his  action,  filed  a  due-bill  signed  by  de- 
fendants. One  of  defendants  made  de- 
fault, and  the  other  in  his  own  behalf 
answered,  denying  the  execution  of  the 
due-bill  by  him,  and  denying  that  any 
one  had  authority  to  sign  it  for  him. 
Plaintiff  replied  that  defendants  were 
partners,  and  the  due-bill  was  given  by 
one  of  them  for  a  partnership  debt. 
Defendant  by  amendment  struck  out 
all  of  his  answer  except  the  denial.  It 
was  held  that  plaintiff  could  introduce 
evidence  of  the  partnership  without 
amending  his  pleadings.  Vaughan  v. 
McGannon,  52  Ark.  244. 

Action  against  New  Firm  for  Debts  of 
Old  Firm.  —  Where  the  members  of  a 
partnership  form  a  new  firm,  they  can- 
not be  sued  under  the  new  firm  name, 
for  the  debts  of  the  old  firm.  Fagely 
V.  Bellas,  17  Pa.  St.  67. 

Proof  as  to  Defendants  Not  Served.  —  In 
an  action  against  three  defendants 
sought  to  be  charged  as  partners, 
where  only  one  is  brought  into  court 
the  plaintiff  need  only  show  that  the 
defendant  brought  in  is  a  member  of 
the  firm  upon  whose  contract  the  action 
is  founded;  it  is  not  necessary  in  such 
case  to  prove  that  the  defendants  not 
found  were  members  of  the  firm. 
Halliday  v.  McDougall,  22  Wend.  (N. 
Y.)  264;  McCann  v.  McDonald,  7  Neb. 
305,  is  substantially  to  the  same  effect. 

Name  of  Partner  Not  in  Firm  Name,  — 
A  note  pigned  K.  &  Co.,  offered  against 
the  person  alleged  to  be  a  partner,  but 
whose  name  does  not  appear  upon  the 
note,  must  be  accompanied  with  proof 
of  partnership,  but  the  order  of  the  evi- 
dence is  of  little  consequence.  Clark 
V.  Kensell,  Wright  (Ohio)  480. 

Identity  of  Firms,  —  A  partnership 
alleged  to  be  composed  of  two  persons 
doing  business  under  the  firm  name  of 
McCormick  &  Lewis,  and  a  partnership 
alleged  to  be  composed  of  three  persons 

9: 


doing  business  under  the  firm  name  of 
McCormick,  Lewis  &  Co.,  will  not  be 
presumed  to  be  the  same  firm,  in  the 
absence  of  any  allegation  or  proof  of 
their  identity.  Harrison  v.  McCormick, 
69  Cal.  616. 

1.  Proof  of  Partnership  as  to  Third  Per- 
sons Is  Sufficient.  —  Brugman  v.  Mc- 
Guire,  32  Ark.  733;  Stephenson  v. 
Cornell,  10  Ind.475;  Maxwell  ;•.  Gibbs, 
32  Iowa  32;  Young  v.  Smith,  25  Mo. 
341;  Shackleford  v.  Smith,  25  Mo.  348; 
Campbell  c..  Hood,  6  Mo.  211;  Gates  v. 
Watson,  54  Mo.  585;  Rimel  v.  Hayes, 
83  Mo.  200;  McDonald  v.  Jenkins,  44 
Neb.  163;  Reed  v.  Kremer,  in  Pa.  St. 
482;  Cornhauser  v.  Roberts,  75  Wis. 
554;  Sherman  v.  Kreul,  42  Wis.  40. 

In  an  Action  to  Charge  Nominal  Part- 
ners they  may  be  declared  against  p:en- 
erally  as  partners  without  alleging  the 
facts  that  make  them  liable  as  partners 
to  the  plaintiff;  and  under  such  a  dec- 
laration proof,  not  of  an  actual  partner- 
ship, but  of  a  partnership  as  to  third 
persons  by  a  holding  out  or  estoppel,  is 
sufficient  and  does  not  constitute  a 
variance,  Fisher  v.  Bowles,  20  111. 
396;  Hancock  v.  Hintrager,  60  Iowa 
374;  Rice  V.  Barrett,  116  Mass.  312; 
Nichols  V.  James,  130  Mass.  589;  Rip- 
pey  V.  Evans,  22  Mo.  157;  Reber  v. 
Columbus  Mach.  Mfg.  Co.,  12  Ohio  St. 
175;  Hicks  V.  Cram,  17  Vt.  449.  See 
also  the  cases  first  cited  in  this  note. 

Consistency  of  Special  Finding  with  Gen- 
eral Verdict.  —  Where  one  or  more  of 
several  defendants,  sued  as  partners, 
answered,  denying  that  they  were 
members  of  the  firm  or  indebted  to  the 
plaintiff  on  the  cause  of  action  stated 
in  the  petition,  and  on  the  trial  of  this 
issue  the  jury  returned  a  general  ver- 
dict for  the  plaintiff,  and  also  found 
specially,  under  the  direction  of  the 
court,  that  the  defendants  so  answering 
were  not  in  fact  members  of  the  firm, 
but  had  held  themselves  out  as  part- 
ners, and  that  the  plaintiff  had  dealt 
with  and  trusted  them  accordingly, 
such  special  finding  was  not  inconsist- 
ent with  the  general  verdict,  and  judg- 
ment was  properly  entered  thereon  for 
the  plaintiff.  Reber  v.  Columbus  Mach. 
Mfg.  Co.,  12  Ohio  St.  175. 
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is  not  a  fatal  variance.* 

(b)  Description  of  Cause  of  Action.  — •  An  averment  that  the  defendants 
executed  the  contract  or  instrument  sued  upon  is  supported  by 
proof  that  one  partner  executed  it  on  behalf  of  all.*  But  where 
the  averment  is  that  defendants  executed  the  contract  in  their 
own  proper  names  and  hands,  proof  that  it  was  executed  by  one 
partner  has  been  held  to  constitute  a  variance,*  especially  in  the 
absence  of  any  averment  that  defendants  were  partners.* 

Proof  of  Contract  as  Laid.  —  Where  a  contract  is  described  it  must 
be  proved  substantially  as  laid.' 

Where  One  Partner  Is  Declared  Against  and  nonjoinder  is  not  pleaded 
in  abatement,  proof  of  a  partnership  contract  is  not  a  variance, 


1.  Tams  V.  Ilitner,  g  Pa.  St.  441; 
Courson  v.  Parker,  39  W.  Va.  521; 
Hancock  v.  Hintrager,  60  Iowa  374. 

The  averment  of  a  partnership  name 
may  become  material  as  a  matter  of 
essential  description  of  the  cause  of 
action  sued  upon.  See  the  follow- 
ing' section,  {b)  Description  of  Cause 
of  Action. 

2.  Vallett  V.  Parker,  6  Wend.  (N.  Y.) 
619;  Mack  V.  Spencer,  4  Wend.  (N.  Y.) 
412.  See  also  supra,  II.  3.  b.  (i)  Aver- 
ment of  Defendajits'   Partnership. 

Negotiable  Instruments.  —  An  indorse- 
ment in  the  name  of  a  firm  by  a  partner 
is  good  and  may  be  declared  upon  as 
the  indorsement  of  the  firm.  Manhat- 
tan Co.  V.  Ledyard,  i  Cai.  (N.  Y.)  192, 
holding  that  it  is  suflScient  in  all  cases 
to  set  forth  a  writing  according  to  its 
legal  effect.  So  an  averment  that  "  A. 
B.  &  Co."  accepted  a  bill  is  supported 
by  proof  of  an  acceptance  "  for  A.  B. 
&  Co.,  by  C.  D.,"  who  was  their 
agent.  Heys  v.  Heseltine,  2  Campb. 
604. 

Warranty  by  Firm. —  In  an  action 
against  a  partnership  for  a  breach  of 
warranty,  it  is  competent  to  prove  that 
one  member  of  the  partnership  made 
the  representations  and  warranty  for  the 
firm  that  induced  the  sale,  although 
the  pleading  alleges  that  the  warranty 
was  made  by  the  firm.  A  partnership 
is  bound  by  the  representations  and 
warranties  made  in  the  sale  of  its  goods 
by  a  member  thereof.  Eld  ridge  z/.  Har- 
greaves,  30  Neb.  638. 

3.  Variance  in  Proof  of  Contract.  —  In 
Pease  v.  Morgan,  7  Johns.  (N.  Y.)  468, 
the  declaration  contained  no  averment 
that  defendants  were  partners,  but 
stated  that  they  made  the  note,  "  their 
own  proper  hands  and  names  being 
thereunto  subscribed;  "  the  proof  was 


that  one  of  the  firm  signed  the  note, 
and  it  was  held  that  the  proof  did  not 
support  the  contract  as  laid.  See  also 
Vallett  ^.  Parker,  6  Wend.  (N.  Y.)  619, 
and  Mack  v.  Spencer,  4  Wend.  (N.  Y.) 
412.  But  see  Jones  v.  Mars,  2  Campb. 
305,  wherein  the  declaration  in  an  ac- 
tion against  the  drawer  of  a  bill  of  ex- 
change stated  that  the  defendants  made 
the  bill,  "  their  own  proper  hands  being 
thereunto  subscribed."  In  fact,  their 
firm  name  of  "  A.  &  Co."  was  sub- 
scribed to  the  bill.  But  Lord  Ellen- 
borough  refused  to  nonsuit  for  the 
variance. 

4.  FuUerton  v.  Seymour,  5  Vt.  249, 
citing  Pease  v.  Morgan,  7  Johns.  (N. 
Y.)  468,  and  Levy  v.  Wilson,  5  Esp.  N. 
P.  180. 

5.  Proof  of  Contract  as  Laid  —  Variance. 
—  Where  the  declaration  was  upon  a 
general  indebitatus  assumpsit,  for  the 
hire  of  five  slaves,  for  which  the  de- 
fendants, being  copartners,  promised, 
on  the  first  of  January,  1811,  to  pay  the 
plaintiff  the  sum  of  $350  when  they 
should  be  thereunto  afterwards  re- 
quired, the  plaintiff  could  not  recover 
upon  proof  of  a  writing  signed  by  one 
of  the  defendants,  certifying  that  he 
had  hired  of  the  plaintiff  five  slaves  at 
the  price  of  $350,  and  that  this  should 
entitle  the  plaintiff  to  the  olher  defend- 
ant's bond  for  the  same,  payable  on  the 
first  of  January,  1811.  Wooddy  v. 
Flournoy,  6Munf.  (Va.)  506. 

The  Words  "in  Liquidation,"  attached 
to  the  signature  of  a  firm  under  a  con- 
tract, do  not  necessarily  import  that  the 
partnership  was  then  dissolved;  and 
these  words  may  be  omitted  as  super- 
fluous in  a  declaration  on  a  contract  so 
signed,  and  if  omitted  will  not  amount 
to  a  variance.  Fairchiid  v.  Grand  Gulf 
Bank,  5  How.  (Miss.)  597. 
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as  partnership  obligations  are  to  this  extent  regarded  as  joint  and 
several.  * 

Tort  Committed  by  Agent  of  Firm.  —  It  is  no  variance  to  sue  a  mem- 
ber of  a  firm  for  a  tort  which  the  evidence  shows  to  have  been 
by  an  agent  of  the  firm.* 

(8)  Amendments. — Amendments  in  actions  against  partners 
are  governed  by  ordinary  considerations.^  The  declaration  may 
be  amended  so  as  to  conform  to  the  writ,"*  or  by  the  insertion  of 
an  omitted  allegation  of  partnership,*  or  by  adding  a  count 
against  the  defendant  individually  in  an  action  against  a  surviving 
partner.® 

A  Substantial  Change  in  the  Character  of  the  Action  will  not  be  permit- 
ted.'' So,  where  the  action  is  against  an  alleged  corporation, 
which  has  in  fact  no  corporate  existence,  it  is  error  to  permit  an 
amendment  changing  the  action  to  one  against  a  partnership  and 
inserting  the  names  of  the  partners.® 

c.  Individual  Trading  as  Firm.  —  Where  a  single  indi- 
vidual does  business  under  a  firm  name  he  should  sue  and  be  sued 


1.  Barry  v.  Foyles,  i  Pet.  (U.  S.)  317, 
following  Rice  v.  Shute,  5  Burr.  261 1. 
See  also  Lowe  v.  Electric  Springs  Co., 
47  Mo.  App.  426  [citing  See  v.  Cox,  16 
Mo.  166,  and  Gates  v.  Watson,  54  Mo. 
585];  Neal  V.  Fisher,  2  Har.  &  G. 
(Md.)   274;    Smith    v.    Cooke,    31    Md. 

174. 
"  A  Plea  in  Abatement  Is  Not  Necessarj 

where  the  contract  is  stated  to  have 
been  jointly  made  by  more  persons 
than  are  proved  upon  the  trial  to  have 
assumed;  but  the  plaintiff  in  such  case 
must  fail  upon  the  general  issue  of  non 
assumpsit  simul  cum."  Tom  v.  Good- 
rich, 2  Johns.  (N.  Y.)  220. 

2.  Stockton  V.  Frey,  4  Gill  (Md.)  406, 
holding  that  the  members  of  a  firm  are 
individually  liable  in  actions  of  tort  for 
the  acts  of  the  firm,  their  agents  and 
servants,  and  for  such  acts  may  be 
sued  individually. 

3.  See  article  Amendments,  vol.  i,  p. 
458. 

Filing  New  Counts.  —  A  plaintiff  who 
commences  an  action  against  a  firm  on 
a  note  given  in  the  partnership  name 
by  one  of  its  members,  partly  for  his 
private  debt  and  partly  for  the  debt  of 
the  firm,  may  amend  his  declaration 
by  filing  new  counts  that  embrace  only 
the  debt  due  from  the  firm,  and  may 
recover  that  debt  on  such  new  counts. 
Barker    v.     Burgess,    3    Met.   (Mass.) 

273- 

4.  Simonds  v.  Speed,  6  Rich.  L.  (S. 
Car.)  390,  holding  that  if  the  writ  is 
against  all  the  persons,  and  the  declara- 


tion is  against  one,  the  declaration  may 
be  amended. 

5.  Munroe  v.  Williams,  35  S.  Car. 
572,  holding  that  such  omission  consti- 
tutes no  ground  for  a  nonsuit,  as  the 
plaintiff  should  be  allowed  to  amend. 

6.  Lane  v.  Barron,  64  N.  H.  277, 
holding  that  a  declaration  against  a 
surviving  partner  as  indorser  of  a  note 
may  be  amended  by  the  addition  of 
acount  against  him  as  an  individual  in- 
dorser, where  the  note  was  indorsed 
both  in  the  firm  name  and  in  the  indi- 
vidual name  of  the  surviving  partner. 

7.  Ford  V.  Clark,  72  Ga.  760. 

Amendments  Changing  Cause  of  Ac- 
tion.—  In  Bull  V.  Lambson,  5  S.  Car. 
288,  it  was  held  that  in  an  action 
against  two  as  copartners  the  court 
might,  at  the  close  of  the  plaintiff's 
case,  and  after  motion  for  nonsuit  on 
the  ground  that  neither  copartnership 
nor  any  other  joint  liability  had  been 
shown,  allow  the  plaintiff,  under  Code 
S.  Car.,  }^  296,  to  amend  by  striking  out 
the  name  of  one  defendant  who  had 
not  been  served  and  had  not  appeared, 
and  proceeding  against  the  other  indi- 
vidually. 

8.  The  Beason  is  that  the  suit  was 
originally  against  nobody,  and  hence 
the  delivery  of  a  copy  of  the  writ  to  the 
supposed  treasurer  of  such  a  corpora- 
lion  brought  nobody  into  court,  and 
there  being  no  defendant,  it  was  not 
competent  to  make  one  by  amendment. 
Sawyer  v.  New  York  State  Clothing 
Co.,  58  Vt.  588. 
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in  his  own  proper  Christian  name  and  surname,*  but  it  should 
be  alleged  and  proved  that  he  alone  is  interested  in  the  business.* 

4.  Plea  or  Answer  — a.  Putting  Partnership  in  Issue  —  (i) 
General  Issue  or  General  Denial  —  Actions  Not  on  Written  Contracts.  — 
In  an  action  by  or  against  partners,  which  is  not  founded  on  a 
written  instrument,  the  general  issue  without  oath  is  sufficient 
to  deny  the  partnership  alleged  and  to  throw  upon  the  plaintiff 
the  burden  of  proving  the  existence  of  the  partnership.^ 

Actions  on  Written  Contracts.  —  Where  an  action  is  based  upon  an 
obligation,  evidenced  by  writing,  the  decisions  vary  as  to  the 
proper  manner  of  putting  partnership  in  issue.  In  some  states  it 
is  held  that  where  partnership  is  alleged  by  the  plaintiff,  such  alle- 
gation is  material,  and  denial  of  the  partnership  may  be  made 
under  the  general  issue  or  general  denial."* 


1.  Garner  v.  Tiffany,  Minor  (Ala.) 
167;  Giddens  v.  Boiling,  93  Ala.  g2; 
Look  Ding  v.  Kennedy,  7  Colo.  App.  72; 
Morrison  v.  Tate,  i  Mete.  (Ky.)  570; 
Ferguson  v.  King,  5  La.  Ann.  642; 
Schroeder  v.  Turner,  68  Md.  506; 
Kafka  v.  Levensohn,  18  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  202;  Adee  v.  Crow,  7 
Misc.  Rep.  (N.  Y.  City  Ct.)  256. 

The  Words  "  &  Co."  do  not  necessarily 
imply  that  there  are  other  partners 
than  those  named.  Garner  v.  Tiffany, 
Minor  (Ala.)  167;  Morrison  v.  Tate,  i 
Mete.  (Ky.)  570;  Robinson  v.  Magarity, 
28  111.  423;  Schroeder  v.  Turner,  68 
Md.  506;  Brennan  v.  Pardridge,  67 
Mich.  449.  A  declaration  which  alleges 
that  two  persons  are  partners  trading 
under  a  firm  name  composed  of  the 
names  of  the  plaintiffs,  to  which  are 
added  the  words  "&  Co.,"  is  sufhcient, 
and  if  there  are  other  parties  who 
should  have  been  joined,  the  defendant 
should  plead  the  matter  in  abatement. 
Garner  v.  Tiffany,  Minor  (Ala.)  167. 

2.  Ferguson  v.  King,  5  La.  Ann.  642. 
But  see  Morrison  v.  Tate,  i  Mete.  (Ky.) 
570,  wherein  it  was  held  that  where  it 
does  not  appear  from  the  pleadings  in 
an  action  upon  a  note,  that  there  is 
more  than  one  payee  or  that  the  firm, 
although  entitled  by  a  name  with  the 
suffix  "  &  Co.,"  was  composed  of  more 
than  one  person,  the  burden  is  upon 
the  defendant  to  show  that  fact  if  he 
wishes  to  raise  the  objection  that  other 
parties  should  be  joined. 

3.  Mudgez*.  Treat,  57  Ala.  i;Fowlkes 
V.  Baldwin,  2  Ala.  705;  Findlay  v. 
Stevenson,  3  Stew.  (Ala.)  48;  Rogers  v. 
Nuckolls,  2  Colo.  281. 

Hon  Assumpsit.  —  In  Fowlkes  v.  Bald- 
win, 2  Ala.  705,  it  was  said:  "  Where 


persons  are  sued  as  partners  for  the  re- 
covery of  a  demand  not  evidenced  by 
writing,  they  will  be  allowed  to  throw 
upon  the  plaintiff  the  proof  of  their 
joint  liability,  without  filing  a  plea  veri- 
fied by  affidavit.  Thus,  in  an  action 
of  assumpsit,  where  the  declaration 
merely  contains  the  common  counts, 
the  plea  of  non  assumpsit  will  be  suffi- 
cient for  that  purpose."  Citing  Findlay 
V.  Stevenson,  3  Stew.  (Ala.)  48. 

4.  California.  —  Hawn  v.  Seventy- 
Six  Land,  etc.,  Co.,  74  Cal.  418. 

Georgia.  —  Holman  v.  Carhart,  25 
Ga.  608, 

Indiana. — Fletcher  v.  Dana,  4  Blackf. 
(Ind.)  378;  Abernathyz/.  Reeves,  7  Ind. 
306;  Farley  v.  Harvey,  14  Ind.  377; 
Springer  v.  Peterson,  i  Blackf,  (Ind.) 
188;    Graham  v.    Henderson,    35  Ind. 

^95- 

Kentucky.  —  Burk  v.  Morrison,  8  B. 
Mon.  (Ky.)  131;  Roberts  v.  Atwood,  8 
B.  Mon.  (Ky.)  209. 

Maine. — Norcross  v.  Clark,  15  Me.  80. 

Maryland.  — Armstrong  v.  Robinson, 
5  Gill  &  J.  (Md.)  412. 

Minnesota.  —  Irvine  v.  Myers,  4 
Minn.  229;  Dessaint  v.  Filing,  31  Minn. 
287;  Fetz  V.  Clark,  7  Minn.  217. 

New  Hampshire.  —  True  v.  Congdon, 
44  N.  H.  48. 

New  York.  —  Haberkorn  v.  Hill, 
(Supreme  Ct.)  2  N.  Y.  Supp.  243;  FoU- 
mer  v.  Frommel,  63  Hun  (N.  Y.)  370. 

South  Carolina.  —  Patten  v.  White- 
head, 13  Rich.  L.  (S.  Car.)  156. 

Vermont.  —  Burton  v.  Bostwick, 
Brayt.  (Vt.)  195. 

In  Alabama  an  action  by  plaintiffs 
claiming  as  partners  is  held  to  be  a 
good  defense  under  the  general  issue 
to  show  that  the  debt  is  due  to  one  of 
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Plea  Bad  as  Amounting  to  General   Issue,  —  Where  this  is  the  case  it 
has  sometimes  been  held  that  in  actions  against  partners  a  plea 


them  only.  The  statute  of  Alabama 
dispensing  with  the  proof  of  a  partner- 
ship, unless  put  in  issue  by  plea  and 
abatement,  does  not  apply  to  such 
case.  Kenan  v.  Starke,  6  Ala.  773. 
See  also  Starke  v.  Kenan,  11  Ala.  818, 
in  which  case  the  court  said:  "  It  is 
difficult  to  understand  what  precise  mis- 
chief the  section  of  the  Act  of  1839 
bearing  upon  this  point  was  intended 
to  reach,  but  clearly  it  was  not  the  in- 
tention to  put  a  defendant  upon  the 
denial  of  the  fact  of  partnership,  when 
the  suit  is  by  plaintiffs  assuming  a  firm 
name;  as  this  would  be  equivalent  to 
allowing  plaintiffs  to  recover  in  many 
cases  where  the  fact  would  be  apparent 
from  their  own  proof,  that  some  of 
them  had  no  interest  in  the  cause 
of  action.  *  *  *  The  statute  di- 
rects that  where  plaintiffs  shall  bi;ing 
suit  as  a  firm  or  partnership,  it  shall 
not  be  necessary  for  proof  to  be  made 
that  the  individuals  named  as  plaintiffs 
constitute  the  members  of  the  firm,  un- 
less the  defendant  puts  the  same  in 
issue  by  plea  in  abatement.  (Dig.  324, 
§  68.)  The  object  of  this  statute  seems 
to  be  to  revive  a  rule  which  was  held 
in  the  case  of  Smith  v.  Hunt,  2  Stew. 
(Ala.)  222,  but  which  was  afterwards 
overruled  in  Hunley  v.  Lang,  5  Port. 
(Ala.)  154.  In  the  first  of  these  cases 
the  suit  was  by  one  as  surviving  part- 
ner, and  no  other  proof  was  given  of 
the  partnership  or  death  than  grew  out 
of  a  note  payable  to  the  deceased  part- 
ner &  Co.  The  court  held  this  was 
sufficient,  and  that  it  rested  with  the 
defendant  either  to  plead  the  fact  of  no 
partnership  in  abatement,  or  to  prove 
it  at  the  trial  under  the  general  issue." 

Denial  of  Partnership.  —  An  answer 
denying  that  the  plaintiffs  "  were  co- 
partners, as  alleged  in  the  complaint 
or  otherwise,"  puts  in  issue  allegations 
of  the  copartnership  of  the  plaintiffs. 
Dessaint  v.  EUing,  31  Minn.  287. 

General  Denial  —  Want  of  Authority  to 
Sign  Note.  —  In  an  action  against  the 
firm  of  Frommel  &  McKinstry  the  com- 
plaint alleged  that  on  September  2Qth 
the  defendants,  as  copartners,  made 
and  delivered  to  the  plainliff  their  note. 
The  answer  of  Frommel,  who  alone  de- 
fended, was  a  general  denial.  Upon 
the  trial  it  appeared  that  the  partnership 
was  formed  October  ist.  Evidence 
was  offered  to  show  that  the  note  was 


given  by  McKinstry  in  the  firm  name 
for  a  past-due  indebtedness  of  Mc- 
Kinstry. FoUmer  z'.  Frommel,  63  Hun 
(N.  Y.)  370.  In  this  case  the  court,  in 
holding  that  the  evidence  was  com- 
petent under  a  general  denial,  said: 
"  Under  a  general  denial  a  defendant 
must  be  allowed  to  controvert  by  evi- 
dence anything  plaintiff  is  bound  to 
show  to  establish  his  cause  of  action. 
Plaintiff  alleges  that  defendants,  as 
copartners,  made  the  note  in  suit.  De- 
fendant Frommel  denies  this.  Plain- 
tiff must  prove  that  the  firm  made  the 
note.  Frommel  can  show  under  his 
denial  that  the  firm  did  not  make  it,  be- 
cause McKinstry,  as  agent  of  the  firm, 
had  no  right  to  sign  the  firm  name  to 
the  note  given  for  his  individual  debt. 
See  Benton  v.  Hatch,  43  Hun  (N.  Y.) 
146;  Griffin  v.  Long  Island  R.  Co.,  loi 
N.  Y.  354,  20  Abb.  N.  Cas.  (N.  Y.)  342, 
note;   Williams  v,  Walbridge,  3  Wend. 

(N.  Y.)4i5." 

Immaterial  Issue.  —  Where  it  is  not 
ave rred  that  the  instru ment  sued  on  was 
executed  by  the  defendants  as  partners, 
even  though  they  may  be  described  as 
partners,  a  denial  of  the  execution  of  the 
instrument  by  the  defendants  as  part- 
ners is  immaterial.  Johnson  v.  Buell, 
26  111.  66;  Karch  v.  Emerick,  59  111.  184. 

Where  it  is  immaterial  in  an  action 
against  partners  alleged  to  be  partners, 
whether  the  defendants  were  partners 
or  not,  an  answer  raising  only  the  issue 
of  partnership'  is  immaterial.  Wallace 
V.  Baisley,  22  Oregon  572;  Hunter  t/. 
Martin,  57  Cal.  365;  Jennings  v.  Rus- 
sell, 47  Mo.  App.  160;  Hirsch  v.  Oliver, 
91  Ga.  554,  in  which  last  case  the  court 
said:  "  If  there  was  any  error  in  strik- 
ing the  plea  on  the  subject  of  partner- 
ship, on  demurrer  to  the  same,  it  is  not 
apparent  to  this  court;  for  the  tran- 
script of  the  record  does  not  show  that 
the  declaration  alleged  anything  as  to 
a  partnership  or  firm,  and  although  the 
notes  sued  on  were  signed  by  the  de- 
fendant in  his  own  name  with  the  ad- 
dition of  &  Co.'  annexed  thereto,  we 
are  unable  to  say  whether  the  plea  met 
any  partnership  element  involved  in 
the  declaration  or  not.  If  the  declara- 
tion did  not  allege  that  the  notes  were 
made  by  a  partnership,  or  were  con- 
tracts of  a  partnership,  a  denial  of  the 
existence  of  that  partnership  would  be 
idle  and  irrelevant.     As  the  case  stands 
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denying  the  partnership  of  the  defendants  is  tantamount  to  the 
general  issue,  and  is  therefore  bad  on  special  demurrer,* 

(2)  Denial  under  Oath.  —  In  many  of  the  states  the  question 
of  partnership  must  be  denied  by  the  defendant  by  a  plea  under 
oath,*  in  order  to  put  the  fact  of  partnership  in  issue  and  to 


here  there  is  no  partnership  element 
in  it." 

1.  Springer  v.  Peterson,  i  Blackf. 
(Ind.)  188;  Graham  v.  Henderson,  35 
Ind.  195;  Burton  v.  Bostwick,  Brayt. 
(Vt.)  195.  See,  however,  Dickensheets 
r.  Kaufman,  28  Ind.  251,  in  which  case 
a  complaint  against  A.  and  B.  alleged 
that  the  defendants  doing  business 
under  the  style  of,  etc.,  were  indebted, 
etc.,  for  goods  sold,  etc.  The  answer 
by  B.  alleged  that  no  partnership  ever 
existed  between  himself  and  his  co- 
defendant,  and  that  he  did  not  purchase 
said  merchandise  in  any  manner.  It 
was  held  that  this  answer  in  denying 
the  partnership  did  not  tender  an  im- 
material issue. 

2.  Alabama.  —  Moore  v.  Burns,  60 
Ala.  269. 

Arkansas.  —  Stone  v.  Kaufman,  25 
Ark.  189. 

Illinois.  —  Heintz  v.  Cahn,  29  111.  308; 
Smith  V.  Knight,  71  111.  148;  Warren  v. 
Chambers,  12  111.  124;  Stevenson  v. 
Farnsworth,  7  111.  715;  Aultman,  etc., 
Co.  V.  Webber,  4  111.  App.  427;  McKin- 
ney  v.  Peck,  28  111.  177:  Shufeldt  v. 
Seymour,  21  111.  524;  Langdell  v.  Har- 
rey,  36  111.  App.  406;  Kennedy  z'.  Hall, 
68  111.  165. 

Indiana.  —  Rees  v.  Simons,  10  Ind. 
82;  Hauser  v.  Smith,'  13  Ind.  532; 
Abernathy  v.  Reeves,  7  Ind.  306; 
Groves  v.  Train,  11  Ind.  198. 

Louisiana.  —  Atwater  v.  Colton,  18 
La.  Ann.  226. 

Missouri.  —  Short  v.  Taylor,  137  Mo. 
517;  Mitchell  V.  Railton,  45  Mo.  App. 
273;  Haysler  v.  Dawson,  28  Mo.  App. 
531;  Wales  V.  Chamblin,  19  Mo. 
500. 

Mississippi.  —  Cook  v.  Martin,  5 
Smed.  &  M.  (Miss.)  379;  Anderson  v. 
Tarpley.  6  Smed.  &  M.  (Miss.)  507; 
Ellis  V.  Planters'  Bank,  7  How.  (Miss.) 
235;  Jameson  v.  Franklin,  6  How. 
(Miss.)  376;  Nutt  V.  Hunt,  4  Smed.  & 
M.  (Miss.)  702:  Fairchild  w.  Grand  Gulf 
Bank,  5  How.  (Miss.)  597. 

New  York. — Anable  v.  Steam-engine 
Co.,  16  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
286. 

Pennsylvania.  —  Gay  v.  Waltman,  89 
Pa.    St.    453;     Ardley    v.    Kusseil,    i 


Browne  (Pa.)  145;  Reiter  v.  Fruh,  150 
Pa.  St.  623. 

Tennessee.  —  Barrett  v.  Hambright,  4 
Sneed  (Tenn.)  586;  Jones  v.  Walker,  5 
Yerg.  (Tenn.)  428. 

Texas. — Cleveland  v.  Duggan,  2 
Tex.  App.  Civ.  Cas.,  §  82;  Franklin  v. 
Tonjours,  i  Tex.  App.  Civ.  Cas.,  §  506; 
Mexican  Nat.  R.  Co.  v.  Savage,  (Tex. 
Civ.  App.  1897)41  S.  W.  Rep.  663;  Har- 
ris V.  Crary.  67  Tex.  383;  Wamego  First 
Nat.  Bank  v.  Oliver,  (Tex.  Civ.  App. 
1897)  41  S.  W.  Rep.  414;  Lindsay  v. 
Jaffray,  55  Tex.  626;  Wallis  v.  Wood, 
(Tex.  1888)  7  S.  W.  Rep.  852;  Gulf,  etc., 
R.  Co.  V.  Edlofi,  89  Tex.  454;  Hayden 
Safidlery  Hardware  Co.  v.  Ramsay, 
14  Tex.  Civ.  App.  185. 

Virginia.  —  Shepherd  v.  Frys,  3 
Gratt.  (Va.)  422. 

West  Virginia.  —  Hall  v.  Lyons,  29 
W.  Va.  410. 

Wisconsin. — Martin  v.  American  Ex- 
press Co.,  19  Wis.  336;  Whitman  v. 
Wood,  6  Wis.  676. 

In  Minnesota,  a  general  denial  in  an 
answer  puts  in  issue  an  allegation  of 
the  complaint  that  defendants  are  part- 
ners. Gen.  Stat.  1894,  §  5255,  refers 
to  the  allegation  as  to  the  partnership  of 
plaintiflfs,  not  defendants.  McKasy  v. 
Huber,  6f>  Minn.  9.  See  also  Irvine 
V.  Myers,  4  Minn.  229. 

No  Presumption  that  Firm  Name  In- 
clades  More  than  One.  —  In  Robinson  v. 
Magarity,  28  III.  423,  it  was  held  that 
there  is  no  presumption  of  law  or  fact 
that  a  firm  name  includes  more  than 
one  person,  and  that  if  it  is  desired  that 
the  names  of  the  plaintiffs  be  shown, 
the  fact  of  partnership  must  be  put  in 
issue  by  a  verified  pica. 

Action  by  One  Partner  against  Another. 
—  In  Short  v.  Taylor,  137  Mo.  517,  it 
was  insisted  by  the  plaintiff  that  be 
cause  the  defendant's  denial  was  not 
under  oath,  the  allegation  of  the  part- 
nership should  be  taken  as  admitted 
under  Rev.  Stat.  Mo.,  1889,  §  2186.  It 
was  held,  however,  that  the  terms  of 
the  statute  did  not  reach  the  case  of  a 
suit  by  one  individual  against  another 
charging  a  partnership  relation  be- 
tween them,  and  that  such  a  state  of 
facts  was  neither  w^ithin  the  letter  of 
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throw  upon  the  plaintiff  the  burden  of  proving  the  partnership  as 


I 


the  statute  nor  within  its  spirit  or 
intent. 

Denial  of  Knowledge  Safficient  to  Form 
Belief.  —  In  Wales  v.  Chamblin,  19  Mo. 
500,  it  is  held  that  in  a  suit  upon  a  note 
an  answer  which  denies  any  knowledge 
sufficient  to  form  a  belief  as  to  whether 
the  plaintiffs  composed  the  firm  to 
whose  order  the  note  was  payable  was 
erroneously  stricken  out. 

Effect  of  Sworn  Plea  Denying  Partner- 
ship.—In  Wallis  V.  Wood,  (Tex.  1888) 
7  S.  W.  Rep.  852,  the  court  in  holding 
that  as  to  one  who  did  not  sign  an  in- 
strument sued  on,  a  sworn  answer  by 
him  denying  the  partnership  alleged 
amounted  to  a  denial  of  authority  to 
execute  the  instrument,  said:  "We 
think  a  sworn  plea  denying  the  part- 
nership is  equivalent  to  a  denial  of  the 
authority  to  execute  as  to  one  not  sign- 
ing the  instrument  who  filed  the  plea, 
and  required  plaintiffs  to  prove  the 
partnership.  Judge  Hemphill  says, 
where  persons  are  charged  as  partners, 
'  the  only  mode  in  which  they  can  deny 
that  the  instrument  was  executed  by 
their  authority  is  to  deny  that  which  in 
law  constitutes  the  agency,  viz.,  the 
fact  of  partnership  itself.'  Drew  v. 
Harrison,  12  Tex.  282.  Justice  Rob- 
erts said:  '  The  plea  was  in  effect  a 
plea  of  non  est  /actum,'  and  must  be 
sworn  to,  as  otherwise  it  would  be 
treated  as  a  nullity.  Persons  v.  Frost, 
25  Tex.  132." 

Denial  in  Express  Terms.  —  In  Gulf, 
etc.,  R.  Co.  V.  Edloff,  89  Tex.  454.  it 
was  held  that  where  a  petition  alleges 
a  partnership,  the  existence  of  such 
partnership  may  be  denied  by  the  an- 
swer in  express  terms,  and  that  such 
denial  will  not  be  bad  on  a  special  de- 
murrer .IS  being  a  conclusion  of  law. 

Amended  Answer  after  Answer  to  Merits. 
—  In  Hayden  Saddlery  Hardware  Co. 
V.  Ramsay,  14  Tex.  Civ.  App.  185,  the 
court  in  holding  that  the  denial  of  part- 
nership.was  not  too  late  in  an  amended 
answer  after  an  answer  to  the  merits, 
said:  "The  original  answer  is  not  made 
a  part  of  the  record  in  this  case,  ami 
this  court  cannot  assume  that  a  denial 
of  partnership  was  not  contained  there- 
in. However,  had  it  been  in  the  rec- 
ord, and  it  had  shown  that  the  denial 
of  partnership  was  not  included  in  it, 
we  would  not  be  inclined  to  hold  that 
it  came  too  late  in  an  amended  an- 
swer.    It  cannot  be  classed  either  as  a 


plea  in  bar  or  abatement,  but  merely 
is  an  agency  that  is  permitted  to  be 
used  at  any  time  before  the  trial  on  the 
merits,  to  fix  the  burden  of  proving  an 
allegation  that  is  otherwise  taken  as 
confessed.  There  was  no  error,  there- 
fore, in  overruling  appellant's  excep- 
tion to  the  plea  denying  partnership, 
and  it  was  not  error  to  refuse  the 
charge  presenting  to  the  jury  the  in- 
sufficiency of  the  plea  denying  partner- 
ship." 

Non  Assumpsit  Verified  Safficient.  —  In 
Kennedy  v.  Hall,  68  111.  165,  it  was 
held  that  when  one  of  several  partners, 
who  are  sued  as  partners,  puts  the 
partnership  or  joint  liability  in  issue 
by  the  general  issue  properly  verified, 
the  burden  of  proof  10  show  the  part 
nership  or  joint  liability  is  upon  the 
plaintiff,  and  not  upon  such  defendant 
to  show  that  he  was  not  a  partner  or 
liable  as  the  joint  maker  of  the  note 
sued  on.  See,  however,  to  the  con- 
trary, Heintz  v.  Cahn,  29  111.  308,  in 
which  case  it  was  held  that  a  plea  of 
the  general  issue  verified  by  affidavit 
does  not  put  the  partnership  of  the 
plaintiffs  in  issue. 

Denial  of  Indorsement  Not  a  Denial  of 
PartnersMp.  —  An  allegation  in  a  com- 
plaint that  after  the  making  of  a  note 
payable  to  the  order  of  the  defendants, 
and  naming  them,  trading  and  doing 
business  at,  etc.,  under  their  partner- 
ship name,  and  designating  it,  which 
note  afterwards,  and  before  the  same 
became  due  and  payable,  was  duly  in- 
dorsed in  writing  by  the  said  defend- 
ants to  their  partnership  name,  is  a 
sufficient  though  informal  averment  of 
a  partnership  between  said  defendants. 
The  action  being  to  charge  such  de- 
fendants as  indorsers,  the  allegation  of 
their  partnership  is  a  material  allega- 
tion. A  statement  by  those  defend- 
ants in  an  answer  to  such  complaint 
that  "  they  deny  the  indorsement  in 
the  said  complaint  alleged,"  is  not  a 
denial  of  the  partnership,  but  merely 
of  the  writing;  and  if  there  is  no  other 
denial  of  the  partnership  in  the  an- 
swer, that  fact  is  not  put  in  issue.  An- 
able  V.  Steam-engine  Co.,  16  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  286. 

Method  Prescribed  by  Statute  Excltisive. 
—  In  Haysler  v.  Dawson,  28  Mo.  App. 
531,  it  was  held  under  a  statute  provid- 
ing that  in  actions  by  or  against  a  part- 
nership  it   shall    not   be    necessary  to 
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alleged  by  him.  * 

Who  May  Make  Denial  tinder  Oath.  —  Such  denial  under  oath  of  the 
partnership  as  alleged  may  be  made  either  by  one  or  more  of  the 
defendants  alleged  to  be  partners,  or  by  some  person  for  him  or 
them,*  and  a  verified  denial  by  one  will  place  the  question  in 
issue  as  to  all  the  other  defendants  alleged  to  be  members  of  the 
firm.^ 

Plea  in  Abatement.  —  According  to  the  decisions  in  some,  states, 
the  question  of  partnership  may  be  put  in  issue  by  a  plea  in 
abatement  properly  verified.'* 


prove  the  fact  of  partnership  unless  the 
opposite  party  shall  put  such  fact  in 
issue  "  by  aflSdavit  filed  with  the  plead- 
ings in  the  cause,"  that  such  fact  can 
be  put  in  issue  only  in  the  manner  pre- 
scribed. 

1.  Gay  V.  Waltman,  89  Pa.  St.  453; 
Kennedy  v.  Hall,  68  111.  165;  Mitchell 
V.  Raiiton,  45  Mo.  App.  273;  Hall  v. 
Lyons,  29  W.  Va.  410;  Stone  v.  Kauf- 
man, 25  Ark.  186;  Bensley  v.  Brock- 
way,  27  111.  App.  410.  See  also  cases 
cited  in  preceding  notes. 

2.  Reiter  v.  Fruh,  150  Pa.  St.  623; 
Shepherd  v.  Frys,  3  Gratt.  (Va.)  422. 
See  also,  as  holding  that  the  required 
affidavit  may  be  made  by  an  attorney, 
Hayden  Saddlery  Hardware  Co.  v. 
Ramsay,  14  Tex.  Civ.  App.  185. 

3.  Hayden  Saddlery  Hardware  Co. 
V.  Ramsay,  14  Tex.  Civ.  App.  185.  In 
this  case  the  court  said:  "  It  was  never 
contemplated  by  the  statute  that  every 
one  alleged  to  be  a  member  of  a  firm 
should  swear  to  a  denial  of  partner- 
ship, but  the  affidavit  can  be  made  by 
one  member,  or  even  by  am  attorney. 
The  denial  by  N.  H.  Ford  of  the  part- 
nership placed  the  question  in  issue  as 
to  all  the  other  defendants  alleged  to 
be  members  of  the  firm.  Willis  z/.  Mor- 
rison, 44  Tex.  27.  The  statute  does 
not  require  the  verification  of  the  plea 
by  all  the  parties  who  may  desire  proof 
of  the  allegation  of  partnership.  It 
only  requires  that  the  plea  '  shall  be 
verified  by  affidavit.'  Sayles'  Civ.  Stat., 
art.  1265." 

4.  Alabama.  —  Kenan  v.  Starke,  6 
Ala.  773;  Bell  v.  Crosby,  4  Ala.  575; 
Starke  v.  Kenan,  11  Ala.  818;  Smith  v. 
Davis,  2  Stew.  (Ala.)  224;  Smith  v. 
Hunt,  2  Stew.  (Ala.)  222. 

Illinois.  —  Shufeldt  v.  Seymour,  21 
111.  524;  McKinney  ».  Peck,  28  111,  174: 
Warren  z'.  Chambers,  12  111.  124;  Hay- 
wood V.  Harmon,  17  111.  477;  Zuel  v. 
Bowen,  78  111.  234;  Stevenson  z/.  Farns- 
worth,  7  111.  715;  Stillson  v.   Hill,   18 


111.  262;  King  V.  Haines,  23  111.  340; 
Evans  v.  Fisher,  10  111.  569. 

In  Illinois  the  rule  is  to  the  effect  that 
"  in  all  cases,  except  where  the  foun- 
dation of  the  action  is  an  instrument 
in  writing,  the  execution  of  which  is 
denied  by  plea,  verified  by  affidavit, 
whether  the  action  be  upon  contracts 
express  or  implied,  in  writing  or  by 
parol,  the  defendants  who  are  sued  as 
partners  can  only  put  in  issue  that  fact 
by  filing  a  plea  in  abatement,  specially 
denying  the  partnership  or  joint 
liability;  and  that  where  the  founda- 
tion of  the  action  is  an  instrument  in 
writing,  the  defendant  may  put  in 
issue  the  partnership  or  Joint  liability 
dependent  thereon,  either  by  plea  in 
abatement  denying  the  partnership  or 
by  plea  in  bar,  verified  by  affidavit, 
denying  the  execution  of  the  instru- 
ment sued  on."  Stillson  v.  Hill,  18 
111.  262;  Warren  z.  Chambers,  12  111. 
124 ;  Stevenson  v.  Farnsworth,  7  111. 
715. 

In  Pennsylvania  the  affidavit  denying 
the  existence  of  the  partnership  should 
state  whether  there  is  any  partnership, 
and  who  are  the  parties  to  it,  and  is 
therefore  analogous  to  a  plea  in  abate- 
ment. Reiter  v.  Fruh,  150  Pa.  St. 
623. 

In  Tennessee  a  defendant  may  take 
advantage  of  a  partnership  upon  the 
plea  of  non  assumpsit,  but  if  one  of 
two  partners  be  sued  on  a  partnership 
demand  he  must  plead  the  matter  in 
abatement.  Coffee  v.  Eastland*.  Cooke 
(Tenn.)i59. 

In  Jtistices'  Courts.  —  In  Evans  v. 
Fisher,  10  III.  569,  it  is  held  that  the 
provision  of  the  Illinois  statute  dis- 
pensing with  proof  of  partnership  and 
of  the  names  of  the  partners  in  a  suit 
brought  by  a  firm,  where  there  is  no 
plea  in  abatement,  applies  as  well  to 
suits  commenced  before  a  justice  of  the 
peace  as  to  those  brought  in  the  circuit 
court. 
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(3)  Denial  of  Execution  of  Instrument,  —  According  to  a  few 
decisions  in  actions  against  persons  sued  as  partners,  the  fact  of 
partnership  may  be  put  in  issue  by  a  sworn  plea  denying  the 
execution  of  the  instrument  upon  which  the  suit  is  brought.* 
Some  authorities  hold,  however,  that  an  answer  merely  denying 
the  execution  of  the  instrument  sued  upon  does  not  raise  the 
issue  of  partnership.* 

(4)  Effect  of  Failure  to  Make  Proper  Denial.  —  As  a  general 
rule,  where  a  denial  of  the  partnership  is  required,  an  omission  to 
deny  such  fact  will  operate  as  an  admission  thereof.'  Likewise, 
where  the  denial  must  be  by  a  plea  or  answer  under  oath,  an 
unverified  plea  admits  the  allegation  of  partnership.* 


Plea  in  Abatement  Not  Waived  by  Flea 
in  Bar.  —  In  Stillson  v.  Hill.  18  111.  262. 
it  was  held  that  a  plea  in  abatement  by 
one  defendant  denying  the  partnership 
is  not  waived  by  filing  at  the  same  time 
a  plea  of  non  assumpsit.  These  pleas 
put  in  issue  not  only  the  existence  of 
the  partnership,  but  the  whole  cause  of 
action,  and  may  be  tried  as  one  issue. 

1.  Goetter  v.  Head,  70  Ala.  532; 
Fowlkes  V.  Baldwin,  2  Ala.  705;  Cain 
Lumber  Co.  v.  Standard  Dry  Kiln  Co., 
108  Ala.  346;  Buck  V.  Smith,  2  Colo. 
500.  See  also  McConville  v.  Gilmour, 
36  Fed.  Rep.  156. 

2.  Shufeldt  v.  Seymour,  21  111.  524; 
Fairchild  v.  Rushmore,  8  Bosw.  (N.  Y.) 
698;  Porter  v.  Graves,  104  U.  S.  171. 

In  Shufeldt  v.  Seymour,  21  111.  524, 
the  court,  in  holding  to  this  effect,  said: 
"  The  plea  was  a  plea  denying  the  exe- 
cution of  the  instrument  on  which  the 
action  was  brought.  It  did  not  put  in 
issue  the  fact  of  the  partnership,  whjch 
was  averred  in  the  declaration.  That 
fact  could  only  be  put  in  issue  by  a 
plea  in  abatement,  properly  verified,  as 
.directed  by  our  statute.  Warren  v. 
Cha.mbers,  12  111.  124.  The  execution 
of  the  note  was  put  in  issue,  and  that 
alone  was  in  issue.  That  fact  was 
abundantly  proved  on  the  trial,  and 
the  fact  of  partnership  having  been 
admitted  by  not  filing  a  plea  in  abate- 
ment, it  followed  necessarily  that  the 
plaintiff  was  entitled  to  judgment." 

3.  McDorment  v.  Hicksen,  9  Ky.  L. 
Rep.  1012;  Smith  v.  Westcott,  34  Fla. 
430;  Anabel  v.  Steam-engine  Co.,  16 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  286. 

Admission  by  Plea  of  General  Issue.  — 
In  Maret  v.  Wood,  3  Cranch  (C.  C.)  2, 
16  Fed.  Cas.  No.  9,067,  it  was  held  that 
the  general  issue  admits  the  existence 
of  the  plaintiffs'  firm,  and  the  compe- 
tency of  plaintiffs  to  sue  by  that  name. 


See,  however,  Norcross  v.  Clark,  15 
Me.  80,  in  which  case  it  was  hold  that 
where  an  action  is  brought  by  two, 
alleging  themselves  to  be  copartners 
under  a  particular  name,  the  general 
issue  does  not  admit  that  the  plaintiffs 
were  the  persons  composing  that  part- 
nership when  the  contract  declared  on 
was  made,  although  it  is  an  admission 
of  the  existence  of  some  copartnership 
of  that  name. 

Admission  by  Withdrawal  of  Plea  of  No 
Partnership.  —  The  withdrawal  of  a  plea 
denying  under  oath  the  existence  of 
the  partnership  constitutes  an  admis- 
sion of  the  partnership.  Gay  v  Walt- 
man,  89  Pa.  St.  453. 

Admission  by  Pleading  to  the  Actios.  — 
In  Jameson  v.  Franklin,  6  How.  (Miss.) 
376,  it  was  held  that  a  defendant  sued 
as  a  partner  admits  the  partnership  by 
pleading  to  the  action. 

4.  Warren  v.  Chambers,  12  111.  124; 
Haywood  v.  Harmon,  17  111.  477; 
Henshaw  v.  Root,  60  Ind.  220;  Lobdell 
V.  Merchants',  etc..  Bank,  33  Mich. 
408;  Jameson  v.  Franklin,  6  How. 
(Miss.)  376;  Bradford  v.  Taylor,  61 
Tex.  508;  Lindsay  v.  Jaffray,  55  Tex. 
626;  Hall  V.  Lyons,  29  W.  Va.  410; 
Martin  v.  American  Express  Co.,  19 
Wis.  336;  Barnes  v.  Elmbinger,  i  Wis. 
56;  Fisk  V.  Tank,  12  Wis.  276;  Whit- 
man V.  Wood,  6  Wis.  676;  Lago  v. 
Walsh,  98  Wis.  348. 

Extent  of  Admission.  —  In  an  action 
upon  a  promissory  note  against  makers 
and  indorsers,  the  general  issue,  un- 
accompanied by  an  affidavit  denying 
the  execution  of  the  note,  is  an  admis- 
sion by  each  defendant  that  he  signed 
the  instrument  as  alleged  in  the  dec- 
laration, and  also  that  it  was  executed 
by  the  parties  declared  against.  And 
this  admission  covers  the  fact  of  execu- 
tion by  the  defendants  by  the  name  and 
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b.  Putting  Liability  in  Issue  —  (i)  In  General  — Affidavit 
Denying  Joint  Liability.  —  111  an  action  against  a  partnership  upon  an 
alleged  contract,  if  there  was  a  partnership  existing  at  the  time  of 
such  contract,  and  the  defense  is  that  a  member  of  the  firm  used 
the  firm's  name  where  he  was  not  authorized  to  bind  the  firm,  or 
for  his  individual  interests,  the  other  member  or  members  of  the 
firm  should,  under  some  statutes,  file  an  affidavit  denying  joint 
liability  with  him.* 

Verified  Denial  of  Execution  of  Instrument.  —  If  a  suit  against  a  partner- 
ship is  brought  upon  a  contract  in  writing,  the  joint  liability 
should  be  put  in  issue  by  denying  under  oath  the  execution  of 
the  instrument  in  question.*     Where  such  denial  is  necessary,  a. 


description  alleged  in  the  declaration, 
and  does  away  with  any  necessity  of 
proving  partnership  between  persons 
signing  in  a  firm  name  and  charged 
as  partners.  Lobdell  v.  Merchants  , 
etc.,  Bank,  33  Mich.  408. 

In  Illinois  it  is  held  that  the  provision 
of  the  statute  that,  in  actions  upon  con- 
tracts against  two  or  more  defendants 
as  partners,  proof  of  the  partnership 
shall  not,  in  the  first  instance,  be  re- 
quired to  entitle  the  plaintiff  to  recover, 
unless  such  proof  be  rendered  neces- 
sary by  a  plea  in  abatement  or  a  plea 
in  bar  denying  the  partnership,  only 
relieves  the  plaintiff  from  proving  the 
joint  liability  in  the  first  instance,  and 
leaves  the  defendant  at  liberty  to  dis- 
prove without  first  denying  it  by  plea. 
Bensley  1;.  Brockway,  27  111.  App.  410; 
Martin  v.  Nelson,  53  111.  App.  517.  In 
the  latter  case  the  court  said:  "  It  is 
insisted  that  under  the  practice  act 
proof  of  joint  liability  '  shall  not  be 
required  to  entitle  plaintiff  to  judgment, 
unless  the  defendants  shall  file  a  plea 
verified  by  affidavit,  denying  the  joint 
liability.'  Inasmuch  as  no  such  plea 
was  filed  in  this  case,  it  is  contended 
that  the  joint  liability  was  conclusively 
admitted.  We  do  not  so  construe  the 
statute,  which  is  to  the  effect  that  with- 
out the  filing  of  such  a  plea  proof  of 
joint  liability  shall  not  be  required  in 
the  first  instance;  but  we  hold  that  not- 
withstanding this  provision  of  the  stat- 
ute, if  it  affirmatively  appears  from  the 
plaintiff's  evidence,  or  is  made  to  ap- 
pear by  the  defendant's  evidence,  that 
there  is  no  joint  liability,  the  defendant 
may  defeat  the  action  under  the  gen- 
eral issue  upon  that  ground  without 
filing  a  plea  under  oath  denying  the 
joint  liability."  See  also,  to  the  same 
effect,  Davison  v.  Hill,  i  111.  App.  70; 
Garland  v.    Peeney,   i    111.    App.    108; 


Rosenberg  v.  Barrett,  2  111.  App.  386; 
Bensley  z\  Brockway,  27  111.  App, 
410. 

In  Goebel  v.  Montgomery,  63  111. 
App.  135,  the  court,  citing  Martin  z-. 
Nelson,  53  111.  App.  517,  held  that  the 
failure  by  a  defendant  to  file  a  plea 
denying  the  partnership  alleged  in  the 
declaration  does  not  conclusively  make 
such  defendant  a  member  of  the  firm. 

1.  Aultman,  etc.,  Co.  v.  Webber,  4 
111.  App.  427. 

2.  Denial  of  Execution  of  Written  Instru- 
ments. —  See,  in  addition  to  the  cases 
cited  in  this  and  the  following  notes, 
article  Negotiable  Instruments,  vol. 

14,  p.  354- 

Alabama.  —  Palmer  v.  Scott,  68  Ala. 
380;  Rabby  v.  O'Grady,  33  Ala.  255; 
Cain  Lumber  Co.  v.  Standard  Dry  Kiln 
Co.,  108  Ala.  346;  Fowlkesv.  Baldwin, 
2  Ala.  705. 

Colorado.  —  Litchfield  v.  Daniels,  i 
Colo.  268;  Rogers  v.  Nuckolls,  2  Colo. 
281. 

Illinois.  —  Aultman,  etc.,  Co.  v.  Web- 
ber, 4  111.  App.  427;  Warren  v.  Cham- 
bers, 12  111.  124;  King  V.  Haines,  23 
111.  340;  Zuel  V.  Bowen,  78  111.  234; 
Dorn  V.  Tyler,  64  111.  App.  no. 

Indiana.  —  Lucas  v.  Baldwin,  97  Ind. 

471. 

Iowa.  —  Byington  v.  Woodward,  9 
Iowa  360. 

Massachusetts.  —  Kendall  r.  Garland, 
5  Gush.  (Mass.)  74. 

Michigan.  —  Mills  v.  Bunce,  29  Mich. 
■  36*. 

Mississippi.  —  Cook  v.  Martin,  5 
Smed.  &  M.  (Miss.)  379. 

Missouri.  —  Greene  County  v.  Wil- 
hite,  29  Mo.  App.  459. 

Texas.  —  Ferguson  v.  Wood,  23 
Tex.  177. 

Virginia.  —  Phaup  v.  Stratton,  9 
Gratt.  (Va.)6i5. 
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plea  of  non-joint  liability  will  not  take  the  place  of  one  denying 
the  execution  of  the  instrument  sued  on,*  nor  will  a  plea  denying 
the  partnership  be  sufificient  to  put  in  issue  the  joint  obligation.* 


I 


Wisconsin.  —  Whitman  v.  Wood,  6 
Wis.  676. 

Bond  Executed  without  Authority.  — 
The  objection  that  a  bond  was  executed 
in  the  name  of  a  firm  by  one  of  its 
members,  without  authority  from  his 
copartners,  is  not  available  without  a 
plea  of  non  est  factum,  verified  as  the 
statute  requires.  Greene  County  v. 
Wilhite,  29  Mo.  App.  459. 

Authority  of  Partner  to  Execute  Note. 
—  In  an  action  against  two  or  more* on 
a  note,  one  of  the  defendants  may  deny 
for  himself,  under  oath,  its  execution, 
and  if  the  note  was  made  by  his  part- 
ner the  answer  will  require  proof  that 
the  giving  of  the  note  was  within  the 
authority  of  the  partner  acting  in  the 
business  of  the  partnership.  Lucas  t. 
Baldwin,  97  Ind.  471  [citing  Graves 
V.  Kellenberger,  51  Ind.  66;  Maiden  j'. 
Webster,  30  Ind.  317;  King  z*.  Barbour, 
70  Ind.  35]. 

Defense  of  Acceptance  by  Another  Part- 
ner for  Individual  Debt.  —  In  a  suit  on  a 
bill  of  exchange  averred  to  have  been 
accepted  by  the  defendants  as  partners 
in  the  firm  name,  one  of  the  defend- 
ants, in  the  absence  of  a  plea  under 
oath  denying  the  execution  of  the  ac- 
ceptance by  him,  cannot  defend  on  the 
ground  that  the  bill  was  accepted  by 
the  other  partnfer  in  the  firm  name  for 
his  individual  debt,  and  not  for  a  part- 
nership liability.  Palmer  v.  Scott,  68 
Ala.  380. 

Evidence  Admissible  under  General 
Denial.  —  In  the  case  of  Follmer  v. 
Frommel,  63  Hun  (N.  Y.)  370,  it  was 
held  that  in  an  action  brought  against 
the  firm  upon  a  written  instrument,  one 
partner  defending  alone  may  show 
under  the  general  denial  that  the  in- 
strument was  executed  by  his  copartner 
for  a  past  due  individual  indebtedness 
to  the  plaintiff. 

Flea  in  Abatement  ot  Denial  under  Oath. 
■—  The  Illinois  statute  authorizes  a  per- 
son sued  as  a  partner  to  deny  his 
liability  as  a  member  of  the  firm,  by 
pleading  in  abatement  or  by  a  plea  in 
bar,  denying  the  joint  liability  or  the 
execution  of  the  instrument  sued  upon, 
verified  by  affidavit.  If  a  partnership 
did  not  exist  between  the  defendants 
the  proper  plea  is  in  abatement.  But 
if  they  were  partners,  and  the  firm 
name  was  improperly  used  for  the  pri- 


vate  purposes  of  one  of  the  partners, 
the  proper  practice  is  for  the  other  to 
file  a   plea   denying  the  execution  of  • 
the  instrument,  verified    by    affidavit. 
Zuel  V.  Bowen,  78  III.  234.  1 

1.  Dorn  V.  Tyler,  64  111.  App.  no. 
In  this  case  it  was  held  that  where  a 
partnership  exists,  and  one  partner  de- 
sires to  defend  against  a  promissory 
note  made  in  the  firm  name  by  another 
partner,  on  the  ground  that  the  firm 
name  had  been  improperly  used  for 
the  private  purposes  of  another  part- 
ner, a  verified  plea  denying  the  execu- 
tion of  the  note  is  requisite,  and 
without  such  plea  the  execution  of  the 
note  cannot  be  questioned. 

2.  Litchfield  v.  Daniels,  i  Colo.  268. 
See  also  Ferguson  v.  Wood,  23  Tex. 
177.  in  which  case  the  court  held  that 
a  plea  by  one  of  several  defendants 
sued  as  members  of  a  firm,  on  a  note 
purporting  to  have  been  signed  in  the 
name  and  style  of  the  firm,  which  de- 
nies under  oath  that  he  either  is  or 
ever  was  a  member  of  the  same,  is  not 
good  as  a  plea  of  non  est  factum,  unless 
it  denies  the  execution  of  the  note  sued 
on,  and  that,  even  if  such  plea  can  be 
held  good  as  a  plea  in  abatement,  it 
comes  too  late  after  an  answer  to  the 
merits. 

See,  however,  the  case  of  Martien  v. 
Manheim,  80  Pa.  St.  47S,  in  which 
plaintiff  sued  defendant  and  three 
others,  "  copartners,  trading  as  the  Coa- 
quannock,  etc.,  Company,  and  also  as 
Bevan  &  Wallace,"  for  goods,  etc.,  de- 
fendant alone  was  served;  he  made  an 
affidavit  of  defense  that  he  was  not  a 
member  of  Bevan  &  Wallace,  who 
"  purchased  the  goods;"  that  he  was  a 
memoer  of  the  old  firm,  who  never 
authorized  the  purchase,  and  that  plain- 
tiff had  charged  Bevan  &  Wallace  with 
the  goods,  and  that  firm  was  indebted 
to  the  other.  In  this  case  the  court, 
in  holding  the  defense  sufficient,  said- 
"  In  the  affidavit  put  in  by  Martien, 
and  held  insufficient  by  the  court  be- 
low, he  swears  he  has  a  legal  defense 
to  the  whole  claim,  the  particulars  of 
which  defense  he  gives  substantially  as 
follows:  *  *  *  Now  we  understand 
this  to  affirm  that  the  goods  were  pur- 
chased by  the  firm  of  Bevan  &  Wal- 
lace, of  which  Martien  was  never  a 
member.     If   he    was   not   one  of   the 
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(2)  Effect  of  Denial  of  Execution  by  One  A  uthorized.  —  As  to 
the  effect  of  a  denial  that  the  instrument  in  question  was  executed 
by  the  defendant,  or  by  one  authorized  by  him,  the  decisions 
differ.  According  to  some  decisions,  such  a  plea  is  insufificient, 
on  the  ground  that  another  member  of  the  firm  may  have  exe- 
cuted the  instrument.*  According  to  other  decisions,  however, 
such  denial  is  held  to  be  sufficient,  as  being  at  least  an  argument- 
ative denial  by  the  defendant  of  the  execution  of  the  instrument 
by  any  partnership  of  which  he  was  a  member.*  This  seems  to 
be  the  more  reasonable  holding,  as  the  affidavit  of  denial  should 
not  be  technically  construed,  but  should  be  held  sufficient  if,  in 
good  faith,  it  seems  to  be  intended  to  meet  the  plaintiff's  case.' 

(3)  Denial  of  Signature.  —  In  an  action  on  a  promissory  note 
given  to  plaintiffs  as  partners,  it  has  been  held  that  the  defend- 
ants, by  not  filing  an  affidavit  denying  their  signature,  admit 
their  signature,  and  thereby  admit  the  facts  appearing  on  the 
face  of  the  note,  and  no  proof  of  the  plaintiffs'  partnership  is 
necessary.* 

(4)  Admission  of  Execution. — Where  a  verified  plea,  denying 
the  execution  of  the  instrument,  is  required,  the  plaintiff  is  not 
required  to  prove  the  joint  liability  of  defendants  sued  as  part- 
ners, unless  the  execution  of  the  instrument  sued  on  is  thus  prop- 
erly denied.' 

(5)  Defenses  Consistent  with  Execution  of  Instrument.  —  Even 
where  it  is  required  in  actions  on  contracts  in  writing  alleged  to 
have  been  executed  by  the  defendants  as  partners,  that  the  joint 
liability  shall  be  put  in  issue  by  pleas  denying  the  execution  of 
the  writing,  any  defense  may  be  interposed,  without  such  denial, 
which  is  consistent  with  the  execution  of  the  instrument.* 

firm,  why  is  he  liable  for  one  of  its  con-  1  now  think  wrong,  unless  there  were 
tracts?  Admitting  his  membership  of  some  facts  not  reported  to  support  it. 
the  other  firm,  he  denies  its  liability,  I  must  think,  however,  that  there  were 
inasmuch  as  it  never  authorized  the  some  such  facts,  although  I  cannot  re- 
purchase of  the  goods.  In  other  words,  member  any.  I  must  think  that  the 
he  affirms  that  he  is  a  member  of  the  plea  lacked  being  sworn  to,  or  that 
firm  that  did  not  purchase  the  goods,  there  was  some  other  special  ground 
and  not  a  member  of  the  one  that  did  of  objection  to  it." 
purchase."  3.  Haight  v.   Arnold,  48   Mich.  512; 

1,  Collier  v.  Cross,  20  Ga.  i.  McCormick  v.  Bay  City,  23  Mich.  457; 

2.  Zuel  -J.  Bowen,  78  111.  234;  Haight  Mills  v.  Bunce,  29  Mich.  364;  Wren  v. 
w,  Arnold,  48  Mich.  512.  See  also  Hoi-  McLaren,  48  Mich.  197;  McRobert  z*. 
man  v.  Carhart,  25  Ga.  608,  in  which  Crane,  49  Mich.  483. 

it  was  held  that  a  plea  by  one  sued  as  4.  Pratt   v.   Willard,    6   McLean  (U. 

a  partner  on  a  note,  that  he  was  not  a  S.)  27. 

partner,    and   did    not   sign    the   note,  6.  Litchfield  v.  Daniels,  i  Colo.  268; 

or  authorize  any  one  to  sign  for  him,  Zuel  v.  Bowen,  78  111.  234. 

is  good  plea.     In  this  case  the  court.  Admission    by    Plea    to    Merits.  —  By 

referring  to  Collier  v.  Cross,  20  Ga.  i,  pleading  to   the   merits,  the  defendant 

cited  in  the  preceding  note,  said:  "  In  admits  the  execution  of  the  instrument. 

Colliers.  Cross,  this  court  held     *    *    *  Fairchild  z*.  Grand  Gulf  Bank,  5  How. 

that  a  somewhat  similar  plea  was  not  (Miss.)  597. 

good,  but  did   not  hold   that  it  was  a  6.  Whitman  v.  Wood,  6  Wis.  676. 

plea  in  abatement.     And  that  decision  Dissolution  of  Firm  before  Ezecation  of 
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c.  Plea  of  Dissolution  — (i)  Before  Suit  —  in  General. — 
Since  after  dissolution  of  a  partnership,  the  partnership  and  its 
members  remain  liable  for  debts  contracted  during  the  existence 
of  the  partnership,  a  plea  that  the  partnership  was  dissolved 
before  suit  is  bad  on  demurrer,  or  will  be  stricken  from  the  files 
as  presenting  an  immaterial  issue.* 

Assumption  of  Debts  by  One  Partner.  —  An  answer  by  a  partner,  in  a 
suit  on  an  instrument  executed  by  a  firm,  that,  by  mutual  con- 
sent of  the  partners,  the  partnership  had  been  dissolved,  and  that 
he  had  transferred  all  his  interest  to  the  remaining  partner,  who 
had  assumed  the  payment  of  all  the  firm's  indebtedness,  is  insufifi- 
cient,*  To  make  an  answer  of  this  sort  sufficient,  it  must  allege 
facts  showing  a  complete  novation.^ 

(2)  Before  Execution  of  Instrument.  —  In  an  action  on  a  writ- 
ten instrument  given  in  the  name  of  a  firm  by  a  surviving  part- 
ner, the  other  surviving  partners,  under  an  answer  which  avers 
that  the  firm  had  expired  and  been  dissolved  before  the  instru- 
ment was  given,  may  prove  that  the  partnership  had  been  dis- 
solved by  the  death  of  one  of  its  members.* 

d.  Separate  Plea  by  One  or  More  Partners  —  (i)  In 
General.  —  In  an  action  against  two  or  more  partners  it  is  the 
right  of  each  defendant  to  plead  separately  *  in  his  own  behalf 


Instrument.  —  In  Whitesides  v.  Lee,  2 
111.  54S,  which  was  an  action  on  a  note 
executed  in  a  partnership  name,  one 
of  the  defendants  —  the  general  issue 
being  pleaded  —  offered  to  read  in  evi- 
dence a  notice  of  the  dissolution  of  the 
partnership  published  in  a  newspaper 
long  before  the  execution  of  the  note, 
and  to  prove  that  long  before  the  mak- 
ing of  the  note  there  was  no  partner- 
ship existing  between  the  defendants, 
and  that  the  plaintiffs  had  notice  there- 
of before  and  at  the  time  of  the  mak- 
ing of  the  instrument.  The  court  said: 
"  That  the  refusal  to  admit  this  testi- 
mony was  erroneous  there  can  be  no 
possible  doubt.  It  went  directly  to  the 
point  in  issue,  and  if  established  would 
have  entitled  the  defendants  to  judg- 
ment. The  notice  tended  to  prove  the 
issue,  though  it  could  be  only  presump- 
tive evidence;  and  a  knowledge  of  the 
dissolution  before  the  receipt  of  the 
note  by  plaintiffs  would  be  required  to 
be  shown." 

1.  Mudge  V.  Treat,  57  Ala.  i,  in 
which  case,  however,  it  was  declared 
that  if  the  plaintiff  takes  issue  on  such 
plea,  it  is  not  reversible  error  to  regard 
it  as  presenting  a  good  defense,  and  to 
instruct  the  jury  accordingly  if  there  is 
evidence  sustaining  it. 

2.  Clark    v.    Billings,    59    Ind.    508; 


Gulick   V.    Gulick,    16   N.    J.    L,    186; 
Mogelin  v.  Westhoff,  33  Tex.  788. 

3.  Clark  v.  Billings,  59  Ind.  508. 

4.  Marlett  v.  Jackman,  3  Allen 
(Mass.)  287.  In  this  case  the  court 
said:  "  The  objection  made  to  the  suffi- 
ciency of  the  answer  is  untenable.  The 
plaintiff  averred  that  the  defendants 
had  signed  a  note  on  which  they  were 
liable  as  copartners.  This  was  the 
substantive  fact  alleged  in  the  w  rit  and 
declaration.  The  answer  denied  it  in 
clear  and  distinct  terms.  The  plaintiff 
was  bound  to  prove  the  existence  of 
the  firm,  or  the  liability  of  the  defend- 
ants as  members  of  it  at  the  time  the 
note  was  given.  Therefore  the  allega- 
tion in  the  answer  that  the  firm  was 
dissolved  when  the  note  was  given  was 
not  matter  in  avoidance  or  discharge 
of  the  cause  of  action,  but  in  the  nature 
of  a  special  traverse  of  an  averment 
in  the  declaration.  The  mode  of  the 
dissolution  was  matter  of  proof  only. 
The  defendants  were  not  bound  to 
aver  it." 

6.  Alabama.  —  Plowman  v.  Riddle,  7 
775;  Emanuel  v.  Martin,  12  Ala. 
Garner  v.  Simpson,  Minor  (Ala.) 
Beal    V.    Snedicor,   8    Port.    (Ala.) 


Ala 
233; 
67; 
523. 

Florida 
in. 


Friend  v.  Duryee,  17  Fla. 
Volume  XV. 


Actions  at  Law  between  PARTNERSHIP.      Partners  and  Third  Persons. 


any  defense  available  to  him  alone,  or  to  both  himself  and  the 
other  partner  or  partners.* 

Demurrer  by  One  and  Answer  by  Another.  —  So  also  in  an  action  against 
partners  one  partner  may  demur  while  the  other  answers  upon 
the  merits.* 

Right  to  Separate  Trial.  —  Although  partners  have  severed  in  their 
answers  it  is  not  error  to  refuse  an  application  for  a  separate  trial 
since  the  right  to  a  separate  trial  does  not  follow  necessarily  from 
their  right  to  plead  separately.' 


Georgia.  —  Wynne  v.  Millers,  6i  Ga. 
343;  Strauss  v.  Waldo,  25  Ga.  641. 

Illinois.  —  Stevenson  v.  Farnsworth, 
7  111.  718;  Davis  V.  Scarritt,  17  111.  202; 
Smith  V.  Knight,  71  111.  148;  Yocum  v. 
Benson,  45  111.  435. 

Iowa.  —  Machinists'  Bank  v.  Krum, 
15  Iowa  49. 

Kentucky. — Vallandingham  v.  Duval, 
7  J.  J.  Marsh.  (Ky.)  262. 

Mississippi.  —  Fairchild  v.  Grand 
Gulf  Bank,  5  How.  (Miss.)  597. 

New  York.  —  Allison  Bros.  Co.  v. 
Hart,  56  Hun  (N.  Y.)  282. 

Pennsylvania.  —  Prior  v.  Wurzbur- 
ger.  4  Kulp  (Pa.)  9. 

Texas. — Walton  v.  Payne,  18  Tex. 
60. 

Joint  Plea  Not  Necessary  thoogh  Part- 
nership Admitted.  —  In  Friend  v.  Dur- 
yee,  17  Fla.  iii,  it  was  said:  "  We  find 
no  authority  for  holding  that  a  joint 
plea  is  indispensable,  even  if  the  fact 
of  partnership  in  trade  be  admitted. 
*  *  *  A  paper  may  be  signed  with 
a  partnership  name  by  one  of  the  part- 
ners, and  yet  the  circumstances  may 
be  such  that  only  one  of  them  is 
bound;  as  where  one  gives  a  note 
signed  with  the  partnership  name  for 
his  individual  debt  without  the  consent 
of  a  copartner,  or  in  any  transaction  not 
within  the  scope  of  the  copartnership 
business,  and  in  a  variety  of  other  cases. 
The  judgment  here  assumes  the  liabil- 
ity of  both  defendants,  and  precludes 
the  showing  of  any  defense  as  to  either 
of  them,  and  also  denies  the  right  of 
one  to  plead  in  his  individual  capacity 
any  defense  which  might  go  to  the  dis- 
charge of  both,  and  even  to  the  right  of 
one  of  them  to  deny  the  existence  of 
the  partnership.  The  ruling  is  clearly 
wrong." 

Bight  of  One  Partner  to  Set  Up  Defease 
ofXTsory. —  Either  partner  may  set  up 
the  defense  of  usury  in  an  action  on  a 
note  without  the  consent  of  his  part- 
ners. The  defense  may  also  be  pleaded 
by  one  copartner  who  has  for  a  consid- 


eration assumed  the  payment  of  the 
partnership  debts,  and  who  has,  after 
the  dissolution  of  the  partnership,  re- 
newed the  note  by  the  execution  of  a 
new  one,  in  his  own  name.  Aliter  as 
to  a  third  party  who,  for  a  considera- 
tion, has  assumed  the  payment  of  a 
note  thus  tainted.  Machinists'  Bank 
V.  Krum,  15  Iowa  49. 

1.  Friend  v.  Duryee,  17  Fla.  iii. 

2.  Allison  Bros.  Co.  v.  Hart,  56  Hun 
(N.  Y.)  282.  In  this  case  the  court 
said:  "  The  defendant  Hart  is  the  only 
one  of  the  defendants  who  interposes 
a  demurrer  to  the  complaint.  If  his 
demurrer  be  good,  it  is  not  apparent 
why  his  copartner,  the  defendant  Kim- 
ball, did  not  join  therein;  for  if  either 
of  these  parties  is  liable  to  any  claim 
made  by  the  plaintiff,  the  other  is  also, 
as  they  are  charged  only  as  copartners. 
Nevertheless,  technically  speaking, 
there  seems  lo  be  no  legal  obstacle  in 
the  way  of  one  of  such  copartners  in- 
terposing a  demurrer  while  the  other 
answers  the  complaint  upon  the  mer- 
its." Citing  Webb  v.  Vanderbilt,  39 
N.  Y.  Super.  Ct.  4. 

3.  Separate  Trials.  —  Walton  v.  Payne, 
18  Tex.  60.  In  this. case  three  defend- 
ants were  sued  as  partners  for  a  bal- 
ance of  account,  and  two  of  them 
pleaded  that  the  plaintiffs  had  received 
the  acceptance  of  the  other  in  favor  of 
a  third  person,  in  full  satisfaction,  and 
released  them,  and  the  third  filed  a 
separate  answer.  The  application  of 
the  two  for  a  separate  trial  was  re- 
fused; and  on  appeal  the  court,  holding 
that  such  refusal  was  not  error,  said: 
"  Where  defendants  who  are  sued 
jointly  have  separate  defenses,  they 
may  in  general  sever;  thai  is,  each  one 
may  rely  on  his  own  separate  defense. 
But  it  is  not  a  necessary  consequence 
that  they  will  have  a  right,  to  sever  in 
their  trials,  though  they  may  have  sev- 
ered in  their  answers.  The  defendants 
were  sued  as  partners  upon  an  indebt- 
edness of  the  firm.     They  severed   in 
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(2)  Defense  by  One  Partner  Inuring  to  Benefit  of  All.  —  In  a 
joint  action  against  partners,  a  defense,  though  interposed  by  one 
partner  only,  which  goes  to  the  merits  of  the  whole  case  and  is  a 
complete  answer  to  the  plaintiff's  claim,  will  operate  as  a  defense 
for  all  the  partners  thus  jointly  sued.* 

Default  against  Some  Defendants.  —  In  those  jurisdictions  where  the 
recovery  in  a  joint  action  must  be  against  all  the  defendants  or 
none,  in  an  action  against  several,  as  partners,  no  recovery  can  be 
had  unless  the  partnership  exists  as  to  all  the  defendants,  and 
where  a  portion  only  of  the  defendants  deny  the  partnership  by 
plea,  a  default  against  the  remaining  defendants  will  not  dispense 
with  the  necessity  of  proof  of  partnership  as  to  all.* 

Proof  of  Partnership  Necessary.  —  Where  a  partnership  has  been 
alleged  between  all  of  the  defendants,  and  this  averment  has  been 
traversed,  proof  of  the  partnership  as  alleged  is  essential  to  the 
plaintiff's  recovery.^ 

(3)  Verification  of  Plea  by  One  of  Several  Partners.  —  Where 
one  of  two  or  more  defendants,  sued  as  partners,  has  verified  his 
plea  by  affidavit,  it  is  only  incumbent  upon  the  plaintiffs  to  sus- 
tain their  action  against  both  to  show  that  he  was  a  member  of 


their  answers,  and  asked  to  sever  on 
the  trial.  But  they  showed  no  suffi- 
cient ground  to  entitle  them  to  several 
trials,  and  the  court  did  not  err  in  re- 
fusing the  application." 

1.  Smith  V.  Cropper,  L.  R.  10  App. 
249;  Pfau  7  Lorain,  i  Cine.  Su^.er.  Ct. 
Rep.  73;  McRobert  v.  Crane,  49  Mich. 
483;  Machinists'  Bank  v.  Krum,  15 
Iowa  49. 

Denial  of  Execution  by  One  Partner.  — 
In  McRobert  v.  Crane.  49  Mich.  483,  it 
was  held  that  the  execution  of  a  part- 
nership note  must  be  proved  where 
only  one  of  the  defendants  appears,  and 
after  pleading  and  in  the  course  of  the 
trial  files,  with  the  plaintiff's  consent 
and  the  court's  leave,  a  sufficient  affi- 
davit of  its  non-execution,  so  far  as  he 
is  concerned. 

Plea  of  Non  Asstimpsit  by  One  Partner. 
—  In  an  action  against  partners  a 
plea  by  one  partner  that  they  did  not 
assume  within  five  years  before  the  in- 
stitution of  the  suit  is  a  good  plea. 
Vallandingham  v.  Duval,  7  J.  J.  Marsh. 
(Ky.)  262.  In  this  case  the  court  said: 
"  The  only  question  presented  in  this 
case  is  whether,  in  an  action  of  assump- 
sit against  partners,  a  plea  by  one 
of  them  averring  that  they  did  not 
assume  within  five  years  prior  to  the 
institution  of  the  suit  is  a  good  de- 
fense. Each  defendant,  in  such  a  suit  as 
well  as  in  any  other,  against  a  plu- 


rality of  persons,  has  a  right  to  sever 
in  pleading,  and  may,  of  course,  plead 
any  matter  which  may  bar  or  abate  the 
action  as  to  himself;  and  as  no  one 
partner  is  under  any  legal  obligation 
to  pay  or  contribute  to  the  payment  of 
a  partnership  debt  barred  by  time,  the 
statute  of  limitations  must  be  an  avail- 
able defense  for  each  or  for  all  of 
them." 

2.  Yocum  V.  Benson,  45  111.  435; 
Cooley  V.  Sears,  25  111.  613;  Gribbin  v. 
Thompson,  28  111.  61. 

3.  Yocum  V.  Benson,  45  111.  435,  in 
which  case  it  was  said:  "  The  existence 
of  the  partnership  set  up  in  the  declara- 
tion having  been  thus  denied  by  a  plea 
verified  by  affidavit,  it  devolved  on  the 
plaintiff  to  prove  such  partnership;  and 
it  was  error  to  instruct  the  jury  that 
the  pleas  admitted  a  partnership  of 
any  kind,  or  between  any  of  the  de- 
fendants. A  partnership  between  all 
the  defendants  had  been  alleged  in  the 
declaration  as  the  foundation  of  the 
action.  That  averment  being  traversed 
under  oath,  the  plaintiff  could  recover 
only  by  proof  of  the  same  partnership 
laid  in  the  declaration.  The  default  of 
a  part  of  the  defendants  does  not  dis- 
pense with  proof  of  their  joint  liability 
in  order  to  charge  those  defendants 
who  pleaded  denying  the  joint  liability. 
The  principle  is  clearly  stated  in  i 
Chitty  45,  with  a  reference  to  the  ad- 


941 


Volume  XV. 


Actions  at  Law  between  PARTNERSHIP.      Partners  and  Third  Persons. 

the  firm  charged,  and  that  the  instrument  sued  on  was  executed 
on  behalf  of  the  firm.* 

e.  Joint  Plea  Where  Part  Not  Served.  —  Where  process 
has  been  served  upon  a  part  only  of  those  against  whom  it 
issued,  a  plea  filed  for  "  defendants  "  generally,  without  naming 
them,  will  not  be  considered  as  the  plea  of  all  of  them,  although 
sued  as  partners.* 

/.  Denying  Knowledge  or  Information.  —  According  to 
some  decisions,  one  sued  as  a  partner  with  another  cannot  be 
permitted  to  deny  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  a  transaction  alleged  to  have  been  had  with  his 
firm,  and  such  an  answer  will  be  regarded  as  evasive.  If  there  is 
anything  to  prevent  him  from  informing  himself,  he  should  state 
what  it  is,  by  way  of  excusing  himself  for  this  mode  of  answering.' 


judged  cases."  See  also  Stevenson  v. 
Farnsworth,  7  111.  715. 

1.  Stevenson  v.  Farnsworth,  7  111. 
715- 

Effect  of  Affidavit  as  to  Codefendants.  — 
In  Davis  v.  Scarritt,  17  111.  202,  it  was 
held  that  an  affidavit  by  one  of  several 
defendants  denying  the  existence  of  a 
partnership,  or  the  execution  of  the  in- 
strument sued  on,  renders  it  necessary 
as  to  him  that  proof  of  partnership  or 
of  the  handwriting  should  be  made. 
Codefendants,  however,  are  not  en- 
titled to  any  direct  benefit.  In  this 
case  the  court  said:  "  The  eighth  sec- 
tion of  chapter  forty,  Rev.  Stat.,  upon 
which  this  decision  was  made,  has  been 
twice  construed  by  this  court,  on  this 
very  point.  Stevenson  v.  Farnsworth, 
7  111.  715,  and  Warren  v.  Chambers,  12 
111.  124.  It  was  there  held  that  the 
affidavit  of  one  of  the  defendants  de- 
nying the  existence  of  the  partnership 
or  the  execution  of  the  instrument 
sued  on,  was  sufficient  to  entitle  the 
party  making  the  affidavit  to  make  the 
defense;  as  to  him,  the  case  stands 
upon  proof,  the  same  as  it  would  had 
the  statute  not  been  passed.  Full 
proof,  however,  is  only  made  necessary 
by  the  affidavit  as  to  him.  The  im- 
plied admission  created  by  the  statute 
still  exists  as  to  the  other  defendant, 
who  is  not  entitled  to  any  benefit  from 
the  oath  of  his  codefendant,  except  the 
incidental  benefit  which  would  result 
from  the  plaintiff  failing  to  maintain 
the  issue  as  to  one  of  the  joint  defend- 
ants. The  statute  says  that  when  two 
or  more  are  sued  as  partners  or  joint 
obligors,  the  plaintiff  need  not  prove 
the  joint  liability  or  partnership,  '  un- 
less such  proof  shall  be  rendered  neces- 


sary by  pleading  in  abatement,  or  the 
filing  of  pleas  denying  the  execution  of 
such  writing,  verified  by  affidavit,  as 
required  bylaw.'  Here  the  defendants 
were  sued  both  as  partners  and  as  joint 
obligors  in  the  sense  in  which  these 
words  are  used  in  the  statute,  and 
either  of  the  defendants  had  the  option 
to  choose  which  mode  he  pleased,  to 
deny  the  joint  liability."  See  also 
Stevenson  v.  Farnsworth,  7  111.  715; 
Warren  v.  Chambers,  12  111,  124;  King 
V.  Haines,  23  111.  340. 

2.  Boyce  v.  Watson,  3  J.  J.  Marsh. 
(Ky.)  498. 

No  Appearance  for  Those  Not  Served.  — 
"  Whether  one  partner,  upon  whom 
process  has  been  served,  can  enter  an 
appearance  for  another,  upon  whom  it 
has  not  been  executed,  is  a  question 
which  the  record  does  not  present.  If 
his  power  to  do  so  be  never  so  un- 
deniable, yet  where  there  are  three  or 
more  defendants,  and  two  only  have 
been  brought  before  the  court  by  the 
service  of  the  process,  such  a  plea  as 
this  cannot  be  construed  into  an  ap- 
pearance for  those  not  served  with 
process."  Boyce  v.  Watson,  3  J.  J. 
Marsh.  (Ky.)  498. 

3.  Chapman  v.  Palmer,  12  How.  Pr. 
(N.  Y.  Supreme  Ct.)  37.  In  this  case 
an  answer  (verified)  by  one  defendant 
sued  as  a  partner  with  another  stated 
that  the  defendant "  has  not  any  knowl- 
edge or  information  sufficient  to  form 
a  belief,  whether  the  plaintiff  sold  and 
delivered  to  the  defendants  the  several 
parcels  of  goods  mentioned  in  the  com- 
plaint, or  any  of  them,  or  whether  the 
sums  mentioned  in  the  complaint,  or 
any  of  them,  are  due  to  the  plaintiff 
from   the  defendants,   and   unpaid   by 
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g.  Setting  Up  Defense  of  Fictitious  Firm  Name.  —  Ille- 
gality in  the  use  of  a  firm's  name  is  a  ground  of  defense,  and 
must  be  affirmatively  set  up  by  the  defendant  in  his  answer.* 
Thus,  when  it  is  claimed  that  a  contract  is  void  because  made  in 
violation  of  a  statute  forbidding  the  use  of  the  words  "  &  Co." 
when  they  do  not  represent  an  actual  partner,  the  illegality  must 
be  set  up  affirmatively  as  a  defense,  and  if  not  pleaded  it  cannot 
be  urged  upon  the  trial  when  the  fact  appears,  as  a  ground  for 
dismissing  the  complaint.* 

5.  Set-off  and  Counterclaim.  —  As  to  what  demands  may  be  set 
ofT  in  actions  between  partners  and  third  persons  where  the  part- 
nership is  debtor  or  creditor,  see  article  Partnership,  Am.  and 
Eng.  Encyc.  of  Law.  As  to  the  manner  of  pleading  a  set-off  or 
counterclaim,  see  article  Set-OFF  and  Counterclaim  in  this 
work. 

6.  Reply.  —  a.  Averment  of  Ratification  of  Execution 
OF  Instrument.  —  Where,  in  an  action  upon  an  instrument 
signed  by  the  name  of  a  copartnership,  one  of  the  defendants 
answers  under  oath,  denying  the  execution  of  the  instrument,  a 
reply  that  after  the  execution  of  the  instrument,  the  defendant 


them;    and    he    therefore    denies    the    an  evasion.      See  Edwards  v.  Lent,  8 


same  in  each  and  every  particular 
thereof."  The  court,  in  holding  that 
such  an  answer  must  be  stricken  out 
as  evasive  and  frivolous,  and  that  the 
defendant's  ignorance  was  unneces- 
sary, said:  "  Intentional  ignorance  is 
not  such  as  the  legislature  had  in  view 
when  it  authorized  a  defendant  to  put 
in  issue  any  allegation  of  a  complaint 
when  he  had  no  knowledge  or  informa- 
tion as  to  its  truth,  by  stating  such 
ignorance.  The  defendant  who  has 
answered,  if  he  did  not  in  fact  know 
whether  his  partner  or  his  clerks  had 
purchased  the  goods  of  the  plaintiff,  as 
alleged,  was  bound,  before  answering, 
to  inform  himself  on  the  subject.  This 
he  could  have  done  by  simple  inquiry. 
If  he  has  omitted  such  inquiry,  he  is 
wilfully  ignorant  of  what  it  was  his 
duty  to  know.  If  there  was  anything 
to  prevent  his  informing  himself  as  to 
the  facts  alleged  in  the  complaint,  he 
should  have  stated  what  it  was,  by  way 
of  excusing  himself  for  this  mode  of 
answering.  In  the  absence  of  any  such 
excuse,  he  must,  as  one  of  the  partners 
to  whom  the  goods  are  alleged  to  have 
been  sold,  be  held  to  be  chargeable 
with  such  knowledge  or  information 
on  the  subject  as  would  enable  him  to 
admit  or  deny  the  allegation.  The  an- 
swer that  he  has  no  such  knowledge 
or  information    must   be  regarded  as 


How.  Pr.  (N.  Y.  Supreme  Ct.)  28; 
Richardson  v.  Wilton,  4  Sandf.  (N.  Y.) 
708;  Wesson  v.  Judd.  i  Abb.  Pr.  (N.  Y. 
C.  PI.)  254;  Thorn  v.  New  York  Cent. 
Mills,  10  How.  Pr.  (N.  Y.  Supreme  Ct.) 
19;  Shearman  z/.  New  York  Cent.  Mills, 
I  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  187." 

1.  O'Toole  v.  Garvin,  i  Hun  (N.  Y.) 
92;  Stoddart  v.  Key,  62  How.  Pr.  (N. 
Y.  Supreme  Ct.)  137;  Hennequin  v. 
Butterfield,  43  N.  Y.  Super.  Ct.  41I; 
Waldron  v.  Ham,  N.  Y.  Daily  Reg., 
Feb.  12,  1884;  Lunt  v.  Lunt,  8  Abb.  N. 
Cas.  (Brooklyn  City  Ct.)  76. 

For  an  Illustration  of  a  SufELcient  An- 
swer setting  up  a  violation  of  the  stat- 
ute as  to  fictitious  names,  in  defense  to 
an  action  on  a  contract  by  a  firm,  see 
the  case  of  Lunt  v.  Lunt,  8  Abb.  N. 
Cas.  (Brooklyn  City  Ct.)  76. 

2.  Stoddart  v.  Key.  62  How.  Pr.  (N. 
Y.  Supreme  Ct.)  137,  citing  O'Toole  v. 
Garvin,  i  Hun  (N.  Y.)  92. 

Defense  Not  Available  under  General 
Denial.  —  In  Waldron  v.  Ham,  N.  Y. 
Daily  Reg.,  Feb.  12,  1884,  it  is  held 
that  a  defense  furnished  by  the  pro- 
visions of  a  statute  forbidding  a  person 
to  transact  business  in  the  name  of  a 
partner  not  interested  in  his  firm  must 
be  specifically  presented  by  the  answer, 
as  the  statute  is  penal  in  its  nature. 
Such  defense  is  not  available  under  a 
general  denial.  . 
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ratified  the  act  of  his  partner  in  signing  it  in  the  copartnership 
name,  is  good  on  demurrer.* 

b.  Averment  of  Assumption  of  Individual  Debt  by 
Firm.  — Where,  in  an  action  upon  an  instrument  executed  in 
the  firm  name,  it  is  answered  by  the  administrator  of  one  partner 
that  the  other  partner,  a  codefendant,  executed  the  instrument 
without  the  knowledge  or  consent  of  the  decedent,  and  for  an 
individual  debt,  the  plaintiff  who  wishes  to  rely  upon  an  assump- 
tion of  the  payment  of  the  debt  by  the  firm  must  reply  such 
assumption.* 

c.  Averment  that  One  Sued  Individually  Is  a  Part- 
ner. —  Where  one  sued  as  an  individual  sets  up  by  way  of 
defense  a  contract  with  the  plaintiffs,  whereby  they  agree,  for  a 
consideration,  to  relieve  him  from  liability  and  look  to  a  partner- 
ship for  payment  of  his  indebtedness  to  them,  it  cannot  be  replied 
that  the  defendant  is  a  member  of  such  partnership,  since  where 
one  is  sued  individually,  recovery  cannot  be  had  against  him  as 
a  partner.' 

7.  Instructions  —  In  General,  —  In  actions  between  partners  and 
third  persons  the  usual  rule  applies  that  the  instructions  must  be 
based  upon,  and  be  applicable  to,  the  pleadings  and  evidence, 
and  should  be  limited  to  the  issues  raised  by  the  pleadings.* 


1.  Pattison  v.  Norris,  2g  Ind.  165. 
Beqoisites  of  Beply.  —  In    Finney   v. 

Erie  City  Iron  Works,  109  Ala.  485,  the 
plaintiff  took  issue  upon  defendant's 
plea  of  non  est  factum,  and  also  filed  a 
special  replication  thereto  alleging  sub- 
sequent ratification  of  the  execution  of 
the  instrument  by  special  acts  of  the 
defendant.  Upon  demurrer  to  this 
replication  the  court  said:  "  The  sec- 
ond replication  was  bad.  It,  in  legal 
effect,  confessed  the  want  of  defend- 
ant's authority,  general  or  special,  for 
the  execution  of  the  instrument,  and 
alleged  subsequent  ratification  by  spe- 
cial acts;  but,  as  pointed  out  in  the 
demurrer,  failed  to  allege  the  doing  of 
such  acts  by  defendant,  with  knowl- 
edge of  the  giving  of  the  instrument. 
There  can  be  no  ratification  without 
knowledge  of  the  act  to  be  ratified." 

2.  Fordice  v.  Scribner,  108  Ind.  85. 
In  this  case  the  court  said:  "  It  is 
further  contended  that  appellant's  de- 
murrer to  the  tenth  paragraph  of  the 
administrator's  answer  should  have 
been  sustained  by  the  court  below. 
That  answer  is,  in  substance,  that  the 
debt  for  which  the  notes  were  given 
was  the  individual  debt  of  Benj.  F. 
Scribner,  and  that  he  executed  the 
notes  in  the  firm  name  without  author- 
ity, and  without  the  knowledge  or  con- 


sent of  the  partner,  Horatio,  and  that 
Devol  took  the  notes  with  full  knowl- 
edge of  those  facts.  The  objection 
urged  to  this  answer  is,  that  it  is  not 
averred  therein  that  the  firm  had  not 
assumed  and  agreed  to  pay  the  debt, 
notwithstanding  it  was  the  private 
debt  of  Benj.  F.  Scribner.  If,  by  the 
averments  that  Benj.  F.  executed  the 
notes  without  authority,  and  without 
the  knowledge  or  consent  of  his  part- 
ner, it  does  not  sufficiently  appear  that 
the  firm  had  not  assumed  the  payment 
of  the  debt,  yet  the  answer  was  not 
bad.  If  appellant  relied  upon  such  an 
assumption,  he  should  have  brought  it 
forward  by  a  reply." 

3.  Champion  v.  Wilson,  64  Ga.  184. 
In  this  case  the  court  said:  "  The  court 
erred,  we  think,  in  charging  on  the 
subject  of  partnership.  Champion  was 
not  sued  as  a  partner,  but  individually, 
and  there  could  not  be  a  legal  recovery 
against  him  as  a  partner.  It  matters 
not  that  the  others  who  were  alleged 
to  be  his  partners  were  bankrupt,  and 
that  the  recovery  would  come  out  of 
him  in  any  event.  The  plaintiffs  must 
sue  him  as  he  contracted  with  them, 
and  recover  accordingly." 

4.  Ashenfelter  v.  Williams,  (Colo. 
App.  1898)  55  Pac.  Rep.  734;  McPher- 
son  V.  Bristol,  (Mich.    1897)   73   N.  W. 
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As  to  What  Constitutes  a  Partnership.  —  What  constitutes  a  partner- 
ship is  a  question  of  law,  and  should  be  charged  by  the  judge  to 
the  jury,  leaving  it  for  the  jury  to  say  whether  there  is  sufHcient 
evidence  to  establish  the  existence  of  a  partnership,*  and  it  is 
error  to  refuse  a  request  for  such  a  charge.* 

When  Court  May  Instruct  that  Partnership  Exists.  —  Where  a  prima  facie 
case  of  partnership,  not  rebutted  by  evidence,  is  made  out,  it  is 


Rep.  236;  Maurerz/.  Miday,  25  Neb.  575; 
Willamette  Casket  Co.  v.  McGoldrick, 
10  Wash.  229;  Marschall  v.  Aiken,  170 
Mass.  3.  See  also  article  Instruc- 
tions, vol.  II,  p.  158. 

Ho  Issue  as  to  Partnership.  —  In  an 
action  against  partners  the  fact  of  the 
partnership  being  established,  and 
there  being  no  question  as  to  what  con- 
stitutes a  partnership  with  reference  to 
a  participation  in  the  profits,  it  is  error 
to  give  an  instruction  upon  that  point. 
Ashenfelter  v.  Williams,  (Colo.  App. 
1898)  55  Pac.  Rep.  734. 

Assuming  Existence  of  Partnership.  — 
Where  in  a  suit  against  a  bank  on  a 
check  given  by  a  surviving  partner  the 
existence  of  a  partnership  is  in  issue, 
and  the  question  is  presented  whether 
the  fund  upon  which  the  check  was 
drawn  belonged  to  the  firm,  instruc- 
tions which  assume  that  there  was  a 
partnership  are  calculated  to  mislead 
the  jury,  and  are  erroneous;  this  being 
an  issue  for  the  jury.  Commercial 
Nat.  Bank  v.  Proctor,  98  111.  550. 

1.  Dulany  v.  Elford,  22  S.  Car.  304; 
McKinney  v.  Bradbury,  Dall.  (Tex.) 
443;  Wood  V.  Samuels,  i  Tex.  App. 
Civ.  Cas.,  §  922;  Miller  v.  Vermurie,  7 
Wash.  387;  Willamette  Casket  Co.  7/. 
McGoldrick,  10  Wash.  229. 

Sufficiency  of  Evidence  Question  for 
Jtiry.  —  "  It  is  true  that  the  question  as 
to  what  constitutes  a  partnership  is  a 
question,  not  of  fact,  but  of  law,  and 
therefore Nvhere  an  issue  of  that  kind 
is  raised  it  is  the  duty  of  the  judge  to 
explain  to  the  jury  what  will  constitute 
a  partnership,  and  then  leave  it  to  the 
jury  to  say  whether  the  testimony  ad- 
duced is  suflicientto  establish  the  facts 
necessary  to  the  existence  of  a  partner- 
ship. The  case  of  Pleasants  v.  Fant, 
22  Wall.  (U.  S.)  116,  is  not  applicable, 
for  that  case  proceeds  upon  the  idea 
that  the  judge  has  the  authority  to  de- 
termine the  sufficiency  of  the  evidence, 
whereas,  in  this  state,  that  is  a  ques- 
tion for  the  jury,  as  has  often  been 
held."  Dulany  v.  Elford,  22  S.  Car. 
304. 


2.  Willamette  Casket  Co,  v.  McGol- 
drick, 10  Wash.  229. 

Illustrations  —  Erroneous  Charge.  — 
Where  it  was  insisted  by  the  defendant 
that  the  plaintiff  was  the  business  part- 
ner of  another,  and  therefore  bound  by 
the  acts  of  such  other  done  in  the  part- 
nership name,  it  was  error  to  instruct 
that,  in  addition  to  a  sharing  of  the 
profits  and  losses,  the  defendant  must 
also  show  such  a  community  of  interest 
as  would  entitle  each  of  the  alleged 
partners  to  make  contracts,  manage  the 
business,  and  dispose  of  the  whole 
property.  Roper  v.  Schaefer,  35  Mo. 
App.  30. 

Proper  Instruction.  —  Where  an  issue 
in  the  case  was  whether  or  not  plaintiff 
and  defendant  had  been  partners  in 
buying  and  selling  cotton,  the  court 
charged  the  jury  as  follows:  "  In  de- 
termining whether  or  not  the  parties 
were  partners,  you  may  consider  the 
manner  in  which  the  business  was  con- 
ducted, the  authority  exercised  by  the 
plain*tiff  in  buying  and  selling  the 
cotton,  and  all  the  facts  and  circum- 
stances in  evidence."  This  charge 
was  held  to  be  unobjectionable.  Wood 
V.  Samuels,  1  Tex.  App.  Civ.  Cas., 
§922. 

The  Giving  of  an  Erroneous  Instruction 
on  this  point  has  been  held  not  to  be 
cured  by  the  giving  of  other  instruc- 
tions, which  are  inconsistent  therewith, 
correctly  defining  the  partnership  rela- 
tion and  the  facts  necessary  to  establish 
it.  Miller  v.  Vermurie,  7  Wash.  386. 
See  also,  in  this  connection,  Hawn  v. 
Seventy-Six  Land,  etc.,  Co.,  74  Cal.  418. 

Incorrect  Charge  as  to  Effect  of  Joint 
Ownership. — Where  an  action  is  brought 
against  two  defendants  as  copartners, 
and  issue  is  made  by  one  of  the  de- 
fendants as  to  the  partnership,  it  is 
error  for  the  court  to  charge  the  jury 
that  if  they  find  that  the  goods  be- 
longed jointly  to  the  defendants  they 
must  hold  both  liable  for  services  con- 
nected with  their  transportation  and 
packing  of  the  goods.  Miller  v.  Ver- 
murie, 7  Wash.  386. 


15  Encyc.  PI.  &  Pr.  —  60 


945 


Volume  XV. 


Actions  at  Law  between  PARTNERSHIP.      Partners  and  Third  Persons. 


proper  for  the  court  to  so  instruct  the  jury.* 

As  to  Effect  of  Representation  of  Partnership.  —  In  an  action  against  tWO 
or  more  persons  as  partners,  where  the  partnership  is  denied,  an 
instruction  that  if  the  jury  believe  from  the  evidence  that  such 
persons  represented  themselves  as  partners  and  induced  the  sale 
of  goods  to  them  by  the  plaintiff  in  the  belief  that  they  were 
partners,  it  will  make  no  difference  whether  they  were  partners 
or  not,  and  that,  in  fact,  they  would  be  liable  as  partners  for  the 
goods  purchased,  is  proper.* 


1.  St.  Louis  Fourth  Nat.  Bank  v. 
Altheimer,  91  Mo.  190.  See  also  Roper 
V.  Schaefer,  35  Mo.  App.  30;  Williams 
V.  Connor,  14  S.  Car.  621. 

Participation  in  the  Profits,  as  such,  of 
a  firm  is  pri?im  facie  evidence  of  part- 
nership. Such  prima  /acie  case  ma.y  be 
rebutted  by  evidence  that  the  profits 
were  not  received  as  such,  but  as  com- 
pensation for  services,  or  the  like. 
Where  the  prima  facie  case  is  made  out 
and  there  is  no  such  rebutting  evi- 
dence, it  becomes  conclusive,  and  it  is 
then  proper  to  so  instruct  the  jury.  St. 
Louis  Fourth  Nat.  Bank  v  Altheimer, 
91  Mo.  190.  In  this  case  the  court  said: 
*'  The  third  instruction  is  objected  to 
on  the  ground  that  it  made  participa- 
tion in  the  profits  of  the  firm  conclusive 
evidence  of  partnership.  Under  the 
facts  in  evidence  it  is  not  necessary 
to  determine  whether,  as  between  the 
parties,  participation  in  the  promts  of 
the  firm  is  the  test  by  which  to  try  the 
question  as  to  whether  such  participa- 
tion constitutes  them  partners  inter 
sese;  but  the  question  arising  on  the 
record  is,  does  participation  in  the 
profits  of  the  firm  constitute  those  par- 
ticipating partners  as  to  third  persons? 
We  understand  the  rule  announced  in 
the  cases  of  Philips  v.  Samuel,  76  Mo. 
658;  Campbell  r.  Dent,  54  Mo.  325,  and 
Gill  V.  Ferris,  82  Mo.  156,  to  be  that 
participation  in  the  profits  as  such,  of  a 
firm,  \s  prima  facie  ewid^ence  oi  partner- 
ship, and  that  such  prima  facie  case 
may  be  rebutted,  or  overcome,  by 
showing  that  the  profits  were  not  re- 
ceived as  such,  but  simply  by  way  of 
compensation  for  services,  etc.,  and 
not  an  interest  in  the  profits  as  such. 
When  such  prima  facie  case  is  made, 
and  it  is  nol  rebutted  by  any  evidence 
tending  to  show  that  the  participant  in 
such  profits  only  received  them  as  com- 
pensation for  services  rendered,  then  it 
becomes  conclusive,  and  in  such  case  it 
is  proper  for  the  court  to  so  instruct  the 


jury,  as  it  in  effect  did,  in  the  third  in- 
struction." 

An  Association  for  a  Single  Transaction 
Only  may  constitute  a  partnership,  and 
if  the  facts  are  undisputed,  the  trial 
judge  has  the  right  to  instruct  the  jury 
that  it  was  a  partnership.  Williams  v. 
Connor,  14  S.  Car.  621.  See  also  Ter- 
rill  V.  Richards,  i  Nott&  M.  (S.  Car.)  20. 

2.  Such  Instruction  Not  One  upon 
Weight  of  Evidence.  —  In  Walker  v. 
Brown,  66  Tex.  556,  the  court  said: 
"  The  court  below  gave  the  following 
charge:  '  That  if  they  believed  Irom 
the  evidence  that  E.  M.  Walker  and 
A.  C.  Walker  represented  themselves 
to  be  partners,  and  induced  James 
Thompson,  one  of  the  firm  of  Brown, 
Thompson,  &  Co.,  to  sell  them  goods, 
believing  them  to  be  partners,  then  it 
would  make  no  difference  whether  they 
were  such  partners  or  not,  in  fact,  they 
would  be  liable  as  partners  for  the 
goods  so  purchased.'  This  is  assigned 
as  error.  This  charge  correctly  states 
a  general  rule  of  law.  If  the  appel- 
lant was  of  the  opinion  that  the  court 
should  have  informed  the  jury  as  to 
the  character  of  representations  upon 
which  the  seller  might  rely,  he  should 
have  asked  a  charge  upon  that  subject. 
It  is  urged  that  the  charge  was  one 
up»n  the  weight  of  evidence,  but  we  do 
not  see  that  such  was  its  effect.  It  was 
doubtless  given  in  view  of  the  case 
made  by  the  evidence.  The  court  fully 
instructed  the  jury  as  to  the  state  of 
facts  which  would  justify  a  recovery 
against  both  defendants,  and  the  find- 
ings show  that  the  jury  were  of  the 
opinion  that  such  facts  existed.  It  is, 
therefore,  unimportant  that  the  court 
refused  to  give  the  instruction  asked 
by  the  appellant  in  relation  to  the  re- 
sult which  would  follow  if  E.  M. 
Walker  alone  was  found  liable." 

Partners  as  to  Third  Persons  or  Inter 
Sese.  —  Where  plaintiffs  sue  as  partners, 
not   upon  any  contract  made  or  deal- 
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As  to  Liability  of  Finn  for  Contract  of  One  Member.  —  In  an  action  against 
a  partnership  upon  a  contract  executed  by  one  member,  the  jury 
should  be  instructed  concerning  the  liability  of  partnership  firms 
for  the  contracts  of  their  members.* 

As  to  Ratification  of  Unauthorized  Act.  —  When  the  liability  of  a  part- 
ner depends  upon  a  ratification  by  him  of  the  unauthorized  act 
of  a  copartner,  it  is  error  to  refuse  an  instruction  that  the  burden 
of  proof  is  upon  the  plaintiff  to  establish  the  ratification.* 

As  to  Nature  of  Partnership  Property.  —  Where  the  question  in  issue  is 
as  to  whether  certain  property  is  partnership  property  or  not,  the 
court  should  instruct  the  jury  as  to  the  nature  of,  and  facts  which 
constitute,  partnership  property.' 

8.  Province  of  Court  and  Jury  —  a.  QUESTIONS  OF  Law  —  in 
General.  —  In  actions  between  partners  and  third  persons,  the 
usual  rule  applies  that  questions  of  law  are  for  the  determination 
of  the  court  and  not  of  the  jury.* 


ings  had  by  them,  as  such,  with  de- 
fendant, nor  upon  negotiable  paper, 
and  the  partnership  is  put  in  issue,  the 
real  question  to  be  submitted  to  the 
jury  is,  whether  plaintiffs  are  partners 
as  between  themselves,  and  not 
whether  they  have,  in  any  way,  made 
themselves  liable  as  partners  to  third 
persons.  And  it  is  erroneous  for  the 
court  to  charge  the  jury  that  if  the  evi- 
dence shows  the  plaintiffs  have  made 
themselves  partners  as  to  third  per- 
sons, they  have  in  fact  become  general 
partners,  and  as  such  are  entitled  to 
maintain  the  action.  Gray  v,  Gibson, 
6  Mich.  300. 

Instruction  as  to  Time  of  Commencement 
of  Partnership. —  Where  the  time  at 
which  a  partnership  was  formed  is  a 
material  inquiry  in  order  to  fix  liability 
upon  a  defendant  sued  as  a  partner, 
the  jury  should  be  instructed  to  ascer- 
tain that  time  in  their  verdict,  and  the 
refusal  of  such  instruction  is  error. 
Adkins  v.-  Arthur,  33  Tex.  431. 

1.  McKinney  v.  Bradbury,  Dall. 
(Tex.)  441. 

Instruction  that  Partners  Are  Sureties 
for  Each  Other.  —  In  Hyrne  v.  Erwin, 
23  S.  Car.  230,  it  was  held  that  there 
is  no  error  in  charging  a  jury  that  part- 
ners in  the  practice  of  medicine  are 
sureties  for  the  proper  and  faithful  per- 
formance of  their  engagements  by  each 
of  them. 

2.  Sibley  v.  American  Exch.  Nat. 
Bank,  97  Ga.  126.  See  also  Buzard  v. 
McAnulty,  77  Tex.  438. 

Preponderance  of  Evidence  Necessary  in 
Support  of  Affirmative  Defense.  —  In 
Wadhams  v.  Page,  i   Wash.  420,  it  is 


held  that  in  an  action  by  a  creditor 
against  a  retiring  partner  to  recover  a 
partnership  debt,  an  answer  alleging 
that  the  creditor  had  agreed  to  look  to 
the  other  partner  for  its  payment  is  an 
affirmative  defense,  and,  as  such,  must 
be  proved  by  a  preponderance  of  the 
evidence,  and  it  is  error  to  instruct 
the  jury  that  "  it  is  not  necessary  that 
he  prove  it  by  more  testimony  than 
against  it." 

Erroneous  Instruction  as  to  Instrument 
Executed  in  Firm  Name.  —  In  an  action 
on  a  written  instrument  which  was 
signed  in  the  name  of  a  firm,  an  instruc- 
tion that  the  instrument  was  signed  by 
the  individual  members,  while  not 
strictly  accurate,  is  not  ground  for  re- 
versal, since  it  could  not  have  misled 
the  jury,  who,  having  the  instrument 
before  them,  could  see  that  it  was  in 
the  firm  name,  Entwisle  v.  Carey, 
(Pa.  1888)  12  Atl.  Rep.  768, 

3.  Bacon  v.  Lloyd,  i  Tex.  App.  Civ. 
Cas,,  g  286. 

Instruction  as  to  Damages  for  Seizure  of 
Partnership  Goods,  —  In  attachment  pro- 
ceedings against  a  defendant  goods 
were  seized  belonging  to  defendant  and 
a  partner.  The  defendant  pleaded  in 
reconvention  damages  caused  him  by 
the  seizure  of  the  stock  of  goods.  It 
was  held  that  a  charge  should  have 
been  given  forbidding  the  recovery  by 
the  defendant  for  damages  which  ac- 
crued to  his  partner  for  such  seizure. 
Kirbs  V.  Provine,  78  Tex.  353, 

4.  Dulany  v.  Elford,  22  S.  Car.  304; 
McKinney  v.  Bradbury,  Dall.  (Tex.) 
441. 

Construction  of  Agreements.  —  Where 
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b.  Questions  of  Fact  —  General  Rule.  —  In  actions  between 
partners  and  third  persons  questions  of  fact  are  for  the  determina- 
tion of  the  jury  under  proper  instructions  b)'  the  court.  It  is 
their  province  to  decide  whether  or  not  there  is  sufficient  evi- 
dence to  establish  the  facts  which  the  court  instructs  them  must 
be  found.* 

Question  as  to  Firm  or  Individual  Credit.  —  Thus,  the  question  as  to 
whether  a  transaction  was  upon  the  credit  of  a  firm  or  of  an  indi- 
vidual member  only,  should  be  left  to  the  jury.*     Other  illustra- 


there  is  a  written  agreement  the  ques- 
tion whether  this  constitutes  the  parties 
to  it  partners  is  a  question  of  law  for 
the  court  to  decide.  Wilcox  v.  Dodge, 
12  111.  App.  517;  Kingsbury  v.  Tharp, 
61  Mich.  216;  Farmers'  Ins.  Co.  v. 
Ross,  2g  Ohio  St.  429.  In  the  case  last 
cited  it  was  held  that  a  contract  being 
set  out  and  admitted,  whether  there 
was  a  partnership  or  not  became  a 
question  of  law  which  it  was  the  duty 
of  the  court  to  decide.  See  also  Ever- 
itt  V.  Chapman,  6  Conn.  347. 

Subsequent  Modification  of  Contract.  — 
In  Ashenfelter  7/.  Williams,  (Colo.  App. 
1898)  55  Pac.  Rep.  734,  it  was  held  that 
in  a  suit  against  several  as  copartners, 
where  the  fact  of  such  relation  between 
.  hem  was  evidenced  by  a  written  agree- 
ment, the  question  as  to  whether  a  sub- 
sequent modification  of  such  contract 
•changed  the  relations  and  responsibili- 
ties of  the  parties  to  such  contract, 
being  a  question  of  law,  was  one  for 
'he  determination  of  the  court,  and  its 
submission  to  the  jury  was  error. 

1.  Commercial  Nat.  Bank  v.  Proctor, 
98  111.  558;  Pardridge  v.  Ryan,  14  111. 
App.  598;  Negaunee  First  Nat.  Bank 
V.  Freeman.  47  Mich.  408;  Irvine  v. 
Myers,  4  Minn.  229;  Stickney  v.  Smith, 
5  Minn.  486;  Fetz  v.  Clatk,  7  Minn. 
217;  Foerster  v.  Kirkpatrick,  2  Minn. 
210;  Jameson  v.  Franklin,  6  How. 
(Miss.)  376;  Young  v.  Smith,  25  Mo. 
341;  Shackleford  v.  Smith,  25  Mo.  348; 
Leavitt  v.  Dodge,  61  Hun  (N.  Y.)  627, 
16  N.  Y.  Supp.  309;  King  v.  Eraser,  23 
S.  Car.  563;  Crozier  v.  Kirker,  4  Tex. 
253.  See  also  Stephenson  v.  Cornell,  10 
Ind.  475. 

Existence  of  Partnership.  —  Thus, 
whether  there  is  or  is  not  a  partnership 
is  a  question  of  fact  for  a  jury  under 
proper  instructions.  Commercial  Nat. 
Bank  v.  Proctor,  98  111.  558;  Pardridge 
V.  Ryan,  14  111.  App.  598;  Irvine  v. 
Myers,  4  Minn.  229. 

Existence  of  Partnership  When  Debt  Ac- 
knowledged. —  Whether    a  partnership 


exist  or  not  at  the  time  of  an  acknowl- 
edgment of  a  debt  by  one  of  the  part- 
ners is  a  question  of  fact  for  the  jury, 
and  it  is  therefore  error  to  exclude  a 
written  acknowledgment  from  the  jury; 
it  should  be  left  to  them  under  proper 
instructions.  Jameson  v.  Franklin.  6 
How.  (Miss.)  376. 

Action  Between  Copartnerships.  —  "In 
an  action  by  one  copartnership  against 
another  the  allegation  of  partnership, 
whether  as  to  the  plaintiffs  or  defend- 
ants, is  material,  and  its  denial  tenders 
an  issue  which  it  is  the  province  of  a 
jury  to  determine."  Per  Emmett,  C. 
J.,  in  Irvine  v.  Myers,  4  Minn.  229. 

Time  of  Taking  EfiFect  of  Articles.  —  As 
to  whether  a  partnership  was  to  take 
effect  before  the  execution  of  articles,  is 
a  question  of  fact  for  the  jury.  Bunn 
V.  West,  13  111.  App.  415. 

As  to  Scope  of  Partnership.  —  Whether 
certain  transactions  are  within  the 
scope  of  a  partnership,  being  a  question 
of  fact,  is  to  be  determined  by  the  jury. 
Biggs  V.  Hubert,  14  S.  Car.  620,  citing 
Galoway  v.  Hughes,  i  Bailey  L.  (S. 
Car.)  553. 

Authority  of  Partner  to  Give  Note  in 
Firm  Name.  —  In  Boorz/.  MoscheU,  (Su- 
preme Ct.)  17  N.  Y.  St.  Rep.  310,  it 
was  held  that  the  questions  whether  a 
loan  to  a  partner  had  been  in  fact  to 
the  firm  or  to  him  individually,  and 
whether  the  lender  had  a  right  to  rely 
upon  the  presumed  authority  of  the 
partner  to  give  a  note  therefor  in  the 
firm  name,  were  for  the  determination 
of  the  jury. 

Capacity  in  Which  Instrument  Drawn. 
—  As  to  whether  a  member  of  a  cor- 
poration whose  members  were  Jiible 
as  partners,  who  drew  a  bill  in  his  own 
name  as  the  agent  of  the  corporation, 
acted  as  agent  or  partner  is  a  question 
of  fact  for  the  jury  Planters'  Bank  v. 
Bivingsville  Cotton  Mfg.  Co.,  10  Rich. 
L.  (S.  Car.)  95. 

2.  Maynard  v.  Ponder,  75  Ga.  664. 

Notice  as  to  Accommodation  Note.  —  In 
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tions  are  given  in  the  notes. 

9.  Dismissal,    Discontinuance,    and    Nonsuit  —  a.    In    Actions 

AGAINST  Partners  —  Discontinuance  as  to  Partner  Not  Served.  —  As  a 
general  rule,  the  plaintiff,  in  an  action  against  partners,  may  dis- 
continue as  to  those  not  served,  and  may  take  judgment  against 
the  others.* 

Effect  of  Dismissal  as  to  Partners  Not  Served.  —  Under  statutes  which 
provide  that  judgment  may  be  rendered  against  the  partnership 
and  against  the  partners  served,  it  would  seem  that  the  dismissal 
of  the  suit  against  one  or  more  members  of  the  firm  operates  as' 
a  dismissal  jof  the  suit  against  the  partnership,  and  leaves  the 
remaining  individual  member  or  members  to  answer  as  indi- 
viduals.* 


an  action  against  a  firm  the  question 
whether  the  plaintiff  had  notice  that  a 
note  loaned  to  one  of  the  partners  was 
not  for  the  accommodation  of  the  firm 
is  for  the  jury.  Clapp  -■.  Brown,  ii 
W.  N.  C.  (Pa.)  206. 

Notice  of  Dissolution.  —  As  to  whether 
a  partner  dealing  with  a  partnership 
knew  of  its  dissolution,  is  a  question  of 
fact  for  the  jury.  Martin  v.  Walton,  i 
McCord  L.  (S.  Car.)  16. 

Renewal  of  Contract  with  New  Finn.  — 
Where  a  contract  was  made  with  a 
firm,  and  there  was  a  change  in  such 
firm,  it  is  proper  to  leave  to  the  jury 
the  question  whether  or  not  the  con- 
tract was  renewed  with  the  new  firm. 
Anderson  v.  Holmes,  14  S.  Car.  162. 

Notice  of  Betirement  of  a  Partner.  — 
Where  an  action  is  brought  against 
one  partner,  after  his  retirement  from 
the  firm  before  the  incurring  of  the 
debt  for  which  the  action  is  brought, 
it  is  for  the  jury,  considering  all  the 
circumstances,  to  determine  whether 
the  plaintiff  should  be  charged  with 
notice  of  the  defendant's  retirement. 
Askew  V.  Silman,  95  Ga.  678. 

Betirement  of  Dormant  Partner.  — 
Where  one  of  two  partners  has  retired 
from  the  firm,  and,  though  a  dormant 
partner,  he  was  known  to  many  as  one 
of  the  firm,  he  will  not,  by  failing  to 
give  notice  of  his  retirement,  become 
liable  to  a  creditor  of  the  remaining 
partner,  if  such  creditor,  at  the  time  of 
his  contract,  was  ignorant  that  he  was 
a  partner;  and  whether  he  was  or  was 
not  so  ignorant,  would  be  a  question 
for  the  jury.  Cregler  v.  Durham,  9 
Ind.  375.  See  also  Hunt  v.  Hall,  8 
Ind.  215. 

Reasonableness  of  Notice  Mixed  Question 
of  Law  and  Fact.  —  The  reasonableness 
of  notice  of  the  dissolution  of  a  partner- 


ship is  a  mixed  question  of  law  and 
fact  to  be  submitted  to  a  jury  for  their 
decision  under  the  direction  of  the 
court.  Mauldin  v.  Branch  Bank,  2 
Ala.  502.  Compare  Mitchum  v.  State 
Bank,  9  Dana  (Ky.)  166.  See  also,  in 
this  connection,  Terrill  v.  Richards,  i 
Nott  &  M.  (S.  Car.)  20. 

Dissolution  —  Notice  of  Assumption  of 
Firm's  Debts.  —  In  the  absence  of  un- 
contradicted evidence  of  the  fact  of 
notice  to  creditors,  on  the  dissolution 
of  a  firm,  that  one  of  the  partners  has 
assumed  and  agreed  to  pay  all  of  the 
firm  debts,  and  where  such  fact  must 
be  proved  by  inferences  from  other 
facts  proved,  the  question  of  such  no- 
tice should  be  submitted  to  the  jury 
in  a  suit  by  creditors  against  the  other 
copartners  to  recover  a  debt  so  as- 
sumed, who,  looking  at  all  of  the  facts 
and  circumstances,  should  say  whether 
the  plaintiffs  had  notice  or  knowledge 
of  such  agreement,  and  if  so,  whether 
they  have  so  dealt  with  said  partner 
as  to  discharge  the  remaining  partners 
from  liability.  Johnson  v.  Emerick,  70 
Mich.  215. 

1.  See  generally  article  Dismissal, 
Discontinuance,  and  Nonsuit,  vol.  6, 
p.  823;  and  see  infra,  II.  11.  c.  i.  Part, 
ners  Served. 

2.  Frank  v.  Tatum,  87  Tex.  204, 
citing  Burnett  v.  Sullivan,  58  Tex.  535, 
See  also  Kingsland,  etc.,  Mfg.  Co.  v, 
Mitchell,  (Tex.  Civ.  App.  1896)  36  S. 
W.  Rep.  757,  in  which  case  it  was 
held  that  the  plaintiff  may  dismiss  as 
to  one  member  and  take  judgment 
against  the  others,  without  dismissing 
as  to  the  partnership  which  is  in  court 
only  by  virtue  of  the  members  of  the 
partnership  being  there. 

Dismissal  of  Action  as  to  Firm  —  Effect 
on  Partner  Served. —  In  those  jurisdic- 
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Effect  of  Dismissal  on  Plea  of  Privilege  by  Part.  —  In  an  action  against 
partners,  all  of  whom  have  appeared,  it  is  error  to  dismiss  the 
action  as  to  all  of  the  defendants,  upon  sustaining  a  plea  personal 
to  one  or  more  of  the  partners.* 

When  Discontinuance  as  to  One  Operates  as  Discontinuance  as  to  All.  — 
Where  a  statute  authorizes  a  discontinuance  in  a  suit  against  a 
firm  as  to  such  defendants  as  appear  not  to  be  partners,  and  the 
rendition  of  judgment  against  such  as  appear  to  be  partners,  to 
justify  a  discontinuance  as  to  one  sued  as  a  partner,  on  whom 
process  was  served,  it  must  appear  that  he  is  not  a  partner,  and 
that  the  discontinuance  is  on  that  ground,  otherwise  it  will 
operate  as  a  discontinuance  of  the  entire  action.* 

b.  In  Actions  by  Partners  —  Discontinuance  by  One  Partner.  — 
Even  though  where  partners  are  plaintiffs,  and  the  obligation 
which  is  sought  to  be  enforced  is  to  the  partnership,  the  right  of 
one  plaintiff  to  discontinue  the  action  against  the  will  of  his 
coplaintiff  may  be  generally  conceded,  he  will  not  be  permitted 
so  to  discontinue  the  action  when  it  appears  that  he  is  acting 
fraudulently  or  in  collusion  with  the  defendant,  or  when  it 
appears  that  the  remaining  plaintiff  will  suffer  injury.' 

Eight  of  Member  to  Dismiss  Suit  of  Firm.  —  Under  a  statute  providing 
that  judgment  may  be  given  for  or  against  one  or  more  of  several 
plaintiffs,  if  partners  bring  an  action  for  injuries  to  property  of 
the  firm,  the  release  by  one  partner  of  his  interest  and  his 
request  for  the  dismissal  of  the  action  will  not  prevent  a  continu- 
ance by  the  other  partner  of  the  action  to  recover  damages  for 
his  interest  in  the  property  injured.* 

tions   where,    in   an   action   against   a  2.  Gazzam  v.  Bebee,  8  Port.  (Ala.)  49. 

firm  and  individual  partners,  plaintiff  3.  Arnold   v.   Greene,    15   R.   I.   348. 

may   take  judgment  against  the  firm  Citing   Noonan  v.  Orton,  31   Wis.  265; 

and  against  the  partner  served,  if  the  Winslow   v.  Newlan,  45   III.  145;    Lor- 

action  is  dismissed  as   to  the  firm  this  ing  v.  Brackett,   3   Pick.   (Mass.)  403; 

does  not  operate  as  a  dismissal  as  to  Holkirk  v.  Holkirk,  4  Madd.  50. 

the  partner  served.     Frank  v.  Tatum,  Indemnity    from    Coplaintiff.  —  Under 

(Tex.   Civ.  App.    1894)  26  S.   W.   Rep.  such  circumstances,  the  plaintiff  desir- 

900.  ing  to  discontinue  can  only  require  in- 

1.  Plea    of   Privilege    to    Be  Sued  in  demnity  from   his  coplaintiff,  in  case 

County  of    Besidence.  —  Where   suit    is  the  judgment   should   go   for   the   de- 

against  partners,  all  of  whom  have  ap-  fendant.     Arnold  v.   Greene,   15   R.  I. 

peared   in   the  case,  and  two  of  them  348. 

have  pleaded  their  privilege  to  be  sued  Befusal  to  Order  Nonsuit  upon  Affidavit 
in  the  county  of  their  residence,  and  of  Collusion.  —  One  of  two  joint  plain- 
the  plea  is  sustained,  it  is  error  to  tiffs,  who  had  formerly  been  partners, 
dismiss  the  whole  case.  Judgment  having  agreed  that  the  action  should 
should  be  rendered  against  the  defend-  be  discontinued,  the  other  made  affi- 
ant who  filed  no  plea  of  privilege,  davit  that  the  cause  of  action  was  a 
binding  his  estate  and  the  partnership  debt  due  to  the  partnership,  and  that 
property.  Kemp  v.  Wharton  County  the  agreement  was  made  to  defraud 
Bank,  4  Tex.  Civ.  App.  648.  him  by  collusion  between  his  copartner 

Effect  of  Discharge  on  Plea  of  Statute  of  and  the  defendant,  and  thereupon  the 

Limitations.  —  As   to   the   effect  of   the  court  refused  to  order  a  nonsuit.     Lor- 

discharge  of  one  partner  upon  the  plea  ing  v.  Brackett,  3  Pick.  (Mass.)  403. 

of  the  statute  of  limitations,  see  Harri-  4.  Hoover  v.  Missouri   Pac.   R.  Co., 

son  V.  McCormick.  122  Cal.  651.  (Mo.  1S91)  16  S.  W.  Rep.  480.     See  also 
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10.  Verdict  and  Finding^S  —  Verdict  Must  Be  Responsive  to  Pleadings.  — 
In  an  action  between  partners  and  third  persons,  as  in  other 
actions,  the  verdict  and  findings  must  be  responsive  to  the  plead- 
ings. * 

Verdict  Must  Be  Supported  by  Evidence.  —  So,  also,  in  such  actions,  a 
verdict  to  be  sufficient  must  be  supported  by  the  evidence.* 

Special  Finding  Not  Inconsistent  with  General  Verdict.  —  Where  one  or 
more  of  the  defendants  deny  that  they  were  members  of  the  firm 
or  indebted  as  alleged,  a  verdict  for  the  plaintiff  and  a  special 
finding  that  the  defendants  were  not  partners  but  held  them- 
selves out  as  such,  and  that  the  plaintiff  dealt  with  them  accord- 
ingly, are  not  inconsistent.' 

Suit  against  Firm  —  Verdict  against  One  Member.  —  Where  a  suit  is 
brought  against  a  firm  a  verdict  for  the  plaintiff  against  one 
defendant  will  be  sustained  if  warranted  by  the  evidence.* 

Action  by  Firm  —  Verdict  for  Use  of  One  Partner.  —  Where,  in  an  action 


McPike  V.  McPherson,  41  Mo.  522; 
Asher  v.  St.  Louis,  etc.,  R.  Co.,  89 
Mo.  116;  State  v.  Philips,  97  Mo. "340; 
Spurlock  V.  Sproule,  72  Mo.  503. 

1.  See  generally  articles  Findings  of 
Court,  8  Encyc.  of  PI.  and  Pr.  944; 
Verdict. 

Verdict  for  Excessive  Amotint.  —  In 
Camp  V.  Davis,  (Miss.  1894)  14  So. 
Rep.  438,  which  was  an  action  insti- 
tuted by  one  member  of  a  partnership, 
the  plaintiff  amended  by  joining  with 
him  his  partner,  and  a  subsequent 
prosecution  of  the  suit  was  by  the  part- 
nership. A  verdict  was  rendered  for 
an  amount  in  excess  of  the  claim  of 
the  partnership.  It  was  held  that  such 
a  verdict  was  improper  as  not  be- 
ing responsive  to  the  pleadings,  even 
though  the  excess  of  such  verdict  was 
due  the  partner  who  originally  insti- 
tuted the  suit  individually. 

Constmction  of  Verdict  in  Light  of 
Pleading^.  —  In  Austin  f.  Appling,  88 
Ga.  54,  the  court  said:  "  Verdicts 
must  have  a  reasonable  construction 
in  the  light  of  the  pleadings  upon 
which  they  are  based.  Hence,  where 
three  persons  are  sued  as  a  partner- 
ship, and  two  of  them  file  pleas  deny- 
ing the  partnership,  and  the  question 
whether  these  two  were  in  fact  part- 
ners is  one  of  the  most  seriously  con- 
tested issues  tijroughout  the  entire 
trial,  a  verdict  finding  against  all  three 
by  name  means  that  the  jury  intended 
to.  make  them  all  liable  as  partners. 
This,  certainly,  is  a  common-sense 
view  of  such  a  verdict  under  these  cir- 
cumstances, and  we  are  not  aware  of 
any  rule  of  construction  which  ^should 


prevent  giving  it  the  effect  it  was  mani- 
festly intended  to  have." 

2.  Leadville  Bank  v.  Allen,  6  Colo. 
594;  Bos  worth  V.  West,  68  Ga.  825; 
Joseph  V.  Fisher,  4  III.  137;  Eaton  v. 
Taylor,  10  Mass.  54;  Kelm  v.  Rath- 
bun,  36  Mo.  App.  199;  Travis  v.  To- 
bias,  8   How.   Pr.  (N.  Y.  Supreme  Ct. 

333. 
Finding  as  to  Membership  of  Firm.  — 

Where  suit  is  brought  against  three 
persons  as  partners,  all  of  whom  are 
served,  on  notes  executed  by  one  of 
them,  and  the  existence  of  the  partner- 
ship is  contested,  but  the  evidence 
shows  that,  if  there  was  a  partnership, 
all  three  defendants  were  members,  a 
verdict  against  two,  omitting  the  de- 
fendant who  executed  the  notes  in 
question,  will  be  insufficient  as  contra- 
dictory to  the  evidence.  Bosworth  v. 
West,  68  Ga.  825. 

Verdict  Set  Aside  for  Misjoinder  of 
Plaintiffs.  —  Where  an  action  for  a  tort 
is  brought  by  several  as  partners,  and 
one  of  them  proves  not  to  have  been  a 
partner,  and  not  a  proper  party,  a  ver- 
dict for  all  cannot  be  sustained. 
Travis  v.  Tobias,  8  How.  Pr.  (N.  Y. 
Supreme  Ct.)  333. 

3.  Reber  v.  Columbus  Mach.  Mfg. 
Co..  12  Ohio  St.  175. 

4.  Maynard  v.  Ponder,  75  Ga.  664. 
In  this  case,  a  suit  was  brought  against 
a  firm,  and  in  addition  to  the  general 
issue  the  defendants  filed  a  plea  that 
they  were  not  liable  on  the  account 
sued  on,  for  the  reason  that  they 
never,  at  any  time,  bought  said  bill  of 
goods  from  the  plaintiff,  nor  did  they 
authorize  any  one  else  to  purchase  the 
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by  a  firm  a  verdict  is  returned  for  the  use  of  one  partner  only, 
and  the  other  partner  is  satisfied  with  such  verdict,  the  defendant 
cannot  complain  as  to  the  form  thereof.* 
11.  Judgment  —  a.   Requisites   of   Valid  Judgment  —  (i) 

As  to  Parties  —  Must  Dispose  of  Case  as  to  All  Parties.  —  As  in  the  case 
of  judgments  in  other  actions,*  a  judgment  in  an  action  against 
partners  in  order  to  be  final  must  dispose  of  all  the  parties  to  the 
suit.' 


same,  or  authorize  the  plaintiff  to  sell 
the  goods  to  any  one.  The  court,  in 
sustaining  a  verdict  against  one  of  the 
partners,  said:  "  This  court,  in  Francis 
V.  Dickel,  68  Ga.  255,  held  that,  when 
the  defendants  were  sued  as  partners, 
a  verdict  against  one  of  them  only 
would  not  abate  the  suit;  that  the  dec- 
laration was  amendable;  and  although 
the  proof  offered  without  objection,  be- 
fore the  amendment  was  made,  showed 
that  the  debt  was  not  due  by  the  de- 
fendants as  partners,  but  one  of  them, 
only,  yet  the  verdict  was  sustained 
upon  the  authority  of  Wooten  v.  Nail, 
18  Ga.  609." 

Action  against  Three  as  Partners  for 
Tort  —  VerdUict  against  One.  —  In  Austin 
V.  Appling,  88  Ga.  54,  the  court,  in 
holding  that  where  three  persons  are 
sued  as  partners  for  a  tort,  and  no 
partnership  is  established,  the  verdict 
may  be  against  one  only,  said: 
"  Where  a  suit  is  brought  against  three 
persons  as  partners,  charging  them 
with  the  perpetration  of  a  tort  whereby 
the  plaintiff  was  injured,  and  he  fails 
to  establish  the  existence  of  the  part- 
nership, but  does  show  by  the  testi- 
mony that  one  of  these  three  persons, 
and  that  one  only,  is  liable  to  him  for 
the  injury  sustained,  a  verdict  against 
the  latter  would  be  proper.  The  rul- 
ing here  made  is  in  harmony  with  the 
principle  laid  down  in  many  authori- 
ties, that  for  torts  partners  are  jointly 
and  severally  liable,  and  this  court  has 
settled  the  doctrine  that,  in  this  state, 
even  in  a  suit  against  a  partnership 
founded  on  contract,  a  verdict  against 
only  one  of  the  alleged  partners,  if 
warranted  by  the  evidence,  is  sustain- 
able." Citing  Wooten  v.  Nail.  18  Ga. 
609;  Francis  v.  Dickel,  68  Ga.  255; 
Mavnard  v.  Ponder,  75  Ga.  664;  Scho- 
field  V.  Jones,  85  Ga.  823;  Ledbetter  v. 
Dean,  82  Ga.  790. 

1.  Gill  V.  Bickel.  10  Tex.  Civ.  App.  67. 

Finding  of  Joint  Liability  —  Judgment 
against  One  Partner  Only.  —  In  Taft  z/. 
Church,    164   Mass.  504,    it    was   held 


that  the  plaintiff,  in  an  action  on  a 
contract  against  defendants  alleged  to 
be  partners,  may,  after  dismissal  as  to 
one  defendant,  have  judgment  against 
the  other  alone,  without  an  amend- 
ment of  the  finding  so  as  to  show 
liability  of  the  latter  only,  since 
Mass.  Pub.  Stat.,  c.  171,  §  5,  providing 
that  in  actions  on  contract  against  sev- 
eral defendants,  plaintiff  may  recover 
against  such  defendants,  if  found 
liable,  though  all  the  defendants  are 
not  jointly  liable. 

Verdict  against  Firm  Effects.  —  In 
Dulany  v.  Elford,  22  S.  Car.  304,  it 
was  held  that  in  an  action  against  a 
firm,  where  all  of  the  partners  are 
served,  there  is  no  law  which  author- 
izes a  verdict  to  be  rendered  against 
the  effects  of  a  firm.  In  this  case,  the 
court  said:  "As  to  the  third  ground 
of  appeal,  we  agree  with  the  circuit 
judge  that  we  know  of  no  law  which 
would  authorize  the  rendering  of  such 
a  verdict  or  judgment.  Section  157  of 
the  code,  by  its  express  terms,  applies 
only  to  those  cases  in  which  only  one 
of  two  partners  has  been  served  with 
the  summons,  and  affords  no  authority 
for  the  position  of  appellants." 

Verdict  for  Different  Amounts  against 
Different  Partners.  —  While  the  acts  or 
words  of  one  of  several  partners  touch- 
ing property  of  his  firm  are,  as  to  third 
persons  in  good  faith  acting  thereon, 
the  same  as  if  done  or  said  by  all, 
where  wilful  acts  or  words  of  one  part 
ner,  of  which  the  rest  of  the  firm  are 
ignorant,  result  in  injury  to  another, 
there  can  be  no  verdict  for  separate  or 
different  amounts  against  the  individ- 
ual members  of  the  firm.  Wanner  7>. 
Winters,  33  111.  App.  149,  citing  Pard- 
ridge  v.  Brady,  7  111.  App.  639. 

2.  See  article  Judgments,  vol.  11,  p. 
842. 

3.  Stephenson  v.  Tennant,  i  Tex. 
App.  Civ.  Cas.,  §  543.  In  this  case  the 
court  said:  "  To  be  final,  the  judg- 
ment must  dispose  of  all  the  parties  to 
the  suit.     Stephenson   &  Adams   were 
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(2)  Conformity  to  Pleadings  and  Proof —  In  General.  —  In  actions 
between  partners  and  third  persons  as  in  other  actions,*  the  judg- 
ment must  conform  both  to  the  pleadings  and  the  proof.* 

Eecovery  Must  Be  Had  on  Facts  Alleged.  —  A  recovery  must  be  had,  if 
at  all,  upon  the  facts  alleged  in  the  pleading,  and  the  judgment 
will  not  be  supported  by  facts  proved  but  not  pleaded.* 


sued  as  partners.  Citation  was  issued 
against  each.  Both  were  served,  but 
the  service  on  Stephenson  was  on  the 
day  of  meeting  of  the  court,  and  too 
late  to  perfect  service  for  that  term 
as  to  him  individually.  There  was 
no  appearance  made  fcy  the  firm  or 
either  partner.  Judgment  was  ren- 
dered against  the  partnership  firm 
of  Stephenson  &  Adams,  and  against 
Adams  individually.  There  was  no 
discontinuance  as  to  Stephenson  indi- 
vidually, and  no  final  disposition  of 
the  case  as  to  him.  Evidently  the 
judgment  is  not  a  final  one.  Rhone 
V.  Ellis,  30  Tex.  30.  The  -statute  in 
force  at  ihe  time  judgment  was  ren- 
dered positively  declared  that  there 
shall  be  but  one  final  judgment  in  any 
case  (Pas.  Dig.,  art.  1450),  and  writs  of 
error  can  only  be  prosecuted  from  final 
judgments.  In  suits  against  partners 
the  citation  may  be  served  upon  one  of 
the  firm,  and  such  service  is  suflScient 
to  authorize  a  judgment  against  the 
firm  and  the  partner  actually  served 
with  citation.  But  a  final  judgment 
cannot  be  taken  against  the  firm,  and 
against  only  one  of  the  partners,  with- 
out disposing  of  the  case  as  to  the  other 
partner,  as  in  this  case,  where  bolh 
have  been  served." 

1.  See  article  Judgments,  vol.  11,  p. 
868. 

2.  Weinreich  v.  Johnston,  78  Cal. 
254;  Jansen  v.  Hyde,  8  Colo.  App.  38; 
Shafer  v.  Hewitt,  6  Colo.  App.  374; 
Sinsheimer  v,  William  Skinner  Mfg. 
Co.,  54  111.  App.  151;  Hill  V.  Marsh,  46 
Ind.  218;  McDonald  v.  Franchere,  102 
Iowa  496;  Lowe  v.  Electric  Springs 
Co.,  47  Mo.  App.  429;  Chicago  First 
Nat.  Bank  v.  Sloman,  42  Neb.  350; 
Mowry  v.  Schroder,  4  Strobh.  L.  (S. 
Car.)  69;  Hughes  v.  McDill,  i  Tex. 
App.  Civ.  Cas.,  §  1266;  Adams  v.  Pow- 
ers, 82  Va.  612. 

Illustrations  — Judgment  against  Part- 
nership.—  Judgment  cannot  be  ren- 
dered against  a  firm  where  the  proof 
shows  that  at  the  time  the  obligation 
was  contracted  only  a  part  of  the 
members  sued  belonged  to  the  firm. 
Adams  v.  Powers,  82  Va.  6i2. 


Judgment  in  Favor  of  One  Partner 
Only.  —  In  Weinreich  v.  Johnston,  78 
Cal.  254,  which  was  an  action  by  a  co- 
partner on  a  promissory  note  alleged  to 
have  been  executed  to  the  firm,  it  being 
objected  that,  such  an  action  being 
brought  by  copartners,  no  evidence  of 
an  indebtedness  to  one  of  the  plaintiffs 
only  was  admissible,  and  that  no  judg- 
ment in  favor  of  one  of  the  plaintiffs 
could  be  rendered  upon  proof  that  the 
note  was  executed  to  him  individually, 
the  court  said:  "  It  seems  to  us  that 
the  objection  made  here  is  not  frivolous, 
but  goes  to  the  heart  of  the  case,  and 
affects  the  most  substantial  right  of  the 
defendant.  In  our  judgment  section 
587  of  the  code  has  no  application  10  a 
case  of  this  kind.  To  apply  it  here 
would  be  to  authorize  the  rendition  of 
a  judgment  for  a  party  in  whose  favor 
no  cause  of  action  is  stated  in  the  com- 
plaint, and  against  a  party  who  has 
had  no  notice  of  any  such  cause  of  ac- 
tion or  any  opportunity  to  meet  it." 
Citing  McCord  v.  Seale,  56  Cal.  262; 
Cotes  V.  Campbell,  3  Cal.  191;  and 
Curry  v.  Roundtree,  51  Cal.  184. 

3.  See  article  Judgments,  vol.  11,  p. 
868. 

Judgment  Consistent  with  Pleadings.  — 
In  Shafer  v.  Hewitt,  6  Colo.  App.  374, 
a  complaint  entitled  "  George  W.  Hew- 
itt V.  Geo.  O.  Shafer  and  Charles  H. 
Emmons,  partners  as  Geo.  O.  Shafer  & 
Co.,"  contained  no  allegation  of  part- 
nership, but  stated  a  cause  of  action 
against  the  defendants  as  persons 
jointly  liable  upon  contract.  It  was 
held  that  a  judgment  against  them 
jointly,  without  reference  to  the  part- 
nership, was  the  only  one  consistent 
with  the  pleadings.  In  this  case  the 
court  said:  "  It  is  to  the  allegations  of 
the  complaint  that  we  must  look  to  de- 
termine the  character  of  the  action; 
and  the  cause  of  action  alleged  is  not 
against  the  defendants  as  partners,  but 
against  them  as  persons  jointly  liable 
upon  contract.  The  answer  contains 
no  suggestion  of  partnership,  but  fol- 
lows the  theory  of  the  complaint.  In 
all  the  evidence  on  both  sides  there  is 
nothing  to  indicate  that  the  defendants 
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Heasnre  of  Belief  —  Afl5rmative  Belief  to  Defendant.  —  The  usual  rule 
that  the  relief  awarded  by  a  judgment  must  be  limited  to  that 
sought  by  the  pleadings,  that  where  the  answer  prays  for  no 
aflfirmative  relief  the  defendant  can  have  none,  and  that  a  judg- 
ment granting  such  relief  is  erroneous  because  not  conforming  to 
the  pleadings,*  applies  equally  in  actions  between  partners  and 
third  persons  as  in  other  actions.* 

Grounds  of  Liability  Alleged  —  Tort  or  Contract.  —  In  actions  between 
partners  and  third  persons  the  usual  rule  prevails  that  a  judgment 
must  be  supported  by  and  be  in  accord  with  the  pleadings  of  the 
party  for  whom  rendered,  and  a  declaration  in  tort  will  not  sup- 
port a  judgment  upon  contract.' 

(3)  Conformity  to  Verdict  and  Findings.  —  In  actions  between 
partners  and  third  persons  a  judgment  must  be  supported  by  and 
must  follow  and  conform  to  the  verdict  or  findings.*     The  gen- 


were  partners,  or  claimed  to  be  such; 
and  the  judgment  was  rendered  against 
them  jointly,  without  reference  to  part- 
nership. No  other  judgment  would  be 
consistent  with  the  pleadings  and 
proofs." 

1.  See  article  Judgments,  vol.  11,  pp. 

873,  877. 

2.  Hill  V.  Marsh,  46  Ind   218. 
Judgment  Where  Partner  Is  Joined  as 

Defendant  instead  of  Plaintiff.  —  Where 
a  demand  exists  in  favor  of  a  partner- 
ship, and  one  of  the  partners  refuses  to 
join  in  an  action  for  its  enforcement, 
he  may  be  made  a  defendant  with  the 
partnership  debtor  in  a  suit  brought  by 
his  copartner.  In  such  case,  where  the 
defendant  partner  files  an  answer  alleg- 
ing that  he  has  no  knowledge  of  a 
claim  by  the  partnership  against  his 
codefendant,  but  averring  that  if  it  ex- 
ists he  is  entitled  to  one-half  thereof, 
and  prays  that  judgment  for  his  half 
be  not  rendered  in  the  plaintiff's  favor, 
it  is  erroneous  to  render  judgment  in 
his  favor  against  his  codefendant  for 
one-half  the  sum  found  due  to  the  part- 
nership. To  entitle  himself  to  such 
judgment  he  must  file  a  cross-com- 
plaint asking  affirmative  relief.  Hill 
V.  Marsh,  46  Ind.  218. 

3.  See  article  Judgments,  vol.  11,  pp. 
888,  894. 

In  an  Action  on  the  Case  a  recovery 
cannot  be  had  on  a  contract  so  as  there- 
by to  charge  a  dormant  partner  with 
a  debt  of  the  firm.  A  count  alleging 
that  the  defendants,  as  partners, 
bought  goods  on  credit  and  then  fraud- 
ulently denied  the  partnership,  and 
that  the  ostensible  dealer  transferred 
the  goods  to  the  other,  states  no  cause 


of  action.  Mowry  v.  Schroder,  4 
Strobh.  L.  (S.  Car.)  69.  In  this  case 
the  court  said:  "  It  is  plain  that  in  an 
action  on  the  case,  properly  so  called, 
a  contract  involving  the  question  of 
dormant  partnership,  so  as  to  make  one 
ostensibly  not  a  partner  liable,  cannot 
be  set  up.  Here  the  gravamen  of  this 
case,  set  out  in  the  first  count,  is,  that 
goods  were  bought  by  the  defendants, 
partners  in  trade,  on  credit,  and  the 
fraud  is  alleged  to  be  in  afterwards 
holding  out  that  they  were  not  part- 
ners, and  assigning  all  the  property  by 
the  one  doing  business  to  the  other, 
alleged  not  to  be  a  partner.  This 
count  is  really  and  truly  no  cause  of 
action  whatever." 

4.  Kellogg  V.  Oilman,  3  N.  Dak.  538; 
Wyche  v.  Clapp,  43  Tex.  543;  Little  v. 
Staples,  98  Wis.  344;  Cornhauser  v. 
Roberts,  75  Wis.  554.  See  also  Free- 
man V.  Campbell,  55  Cal.  197. 

General  Verdict  against  Two  —  Judg- 
ment against  One.  —  In  Kellogg  v.  Gil- 
man.  3  N.  Dak.  538,  which  was  an 
action  against  a  firm  consisting  of  two 
persons,  a  general  verdict  only  was 
rendered  by  the  jury  for  the  plaintiff 
and  against  the  defendants.  It  was 
held  that  a  judgment  against  one  part- 
ner only  and  dismissing  the  action  as 
to  the  other  was  erroneous  as  contrary 
to  the  verdict.  But  see  Little  v. 
Staples,  98  Wis.  344,  decided  under 
Rev.  Stat.  Wis.,  §§  2885,  2829. 

Findings  of  Court  Conclusive.  —  In 
Parke  v.  Hinds,  14  Cal.  415,  which  was 
a  suit  against  defendants  as  members 
of  a  quartz  company,  one  defendant 
pleaded  that  he  was  not  a  member  of 
the   company,    and  the  finding  of  the 
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eral  rule  requiring  conformity  of  judgment  to  the  verdict  or  find- 
ings applies  to  these  as  to  all  other  actions.* 

b.  Form  of  Judgment  —  (i)  Na^nes  of  Parties  —  setting  ont 
Christian  Names  of  Partners.  —  A  judgment  against  a  firm  should  set 
forth  the  Christian  names  of  the  several  partners  in  order  to 
constitute  a  lien  as  to  subsequent  purchasers  and  incum- 
brancers ;  *  though  as  between  the  parties  the  entry  upon  the 
judgment  docket  is  not  necessary  to  create  a  lien  upon  the 
defendant's  real  estate.' 

Failure  to  Set  Out  Firm  Name  in  Judgment  against  Partners.  —  Where 
partners  are  jointly  and  severally  liable  for  partnership  obliga- 
tions, judgment  may,  in  a  proper  case,  be  taken  against  them 
jointly  or  severally,  and  a  judgment  against  the  individual  mem- 
bers of  a  firm  on  a  firm  liability  is  not  erroneous  for  failure  to  set 
out  the  firm  name.* 

Error  in  Name  of  One  Partner.  —  A  judgment  against  two  or  more 
partners  on  a  partnership  liability  will  authorize  a  sale  of  part- 
nership property,   even  though   the  name  of  one  defendant  is' 
erroneously  entered,  where  the  petition  shows  the  true  name  of 
such  defendant.* 


court  was  that  the  allegations  of  the 
complaint  were  true,  and  that  said  de- 
fendant was  a  member  of  the  company 
as  to  the  plaintiff.  It  was  held  that 
such  finding  supported  a  judgment  for 
the  plaintiff,  and  that  an  objection  that 
as  the  finding  was  qualified  by  the 
words  "as  to  plaintiff,"  the  facts 
showing  this  special  relation  to  him 
ought  to  have  been  found,  should  have 
been  taken  below,  and  could  not  be 
raised  for  the  first  time  on  appeal. 

In  Order  to  Sustain  a  Joint  Judgment 
against  Defendants  sued  as  partners,  it 
is  not  necessary  that  there  should  be  a 
finding  that  they  were  partners,  but  a 
finding  that,  relying  upon  the  repre- 
sentations of  one  of  the  defendants  that 
they  were  partners,  the  plaintiff  sold 
and  delivered  to  them  goods,  is  suffi- 
cient.    Cornhauser  v.  Roberts,  75  Wis. 

554. 

1.  See  article  Judgments,  vol.  11,  p. 
904. 

2.  York  Bank's  Appeal,  36  Pa.  St. 
458,  in  which  case  the  court  said: 
"  They  [the  judgments]  were  not  prop- 
erly entered  in  the  judgment  docket. 
Though  indexed  under  the  initial  let- 
ter of  each  member  of  the  firm,  they 
were  entered  against  the  firm  name 
without  the  Christian  names  of  the 
respective  partners.  The  entries  in 
that  docket  are  required  by  the  Act  of 
29th  March,  1827,  to  '  particularly  state 
and  set  forth  the  names  of  the  parties.' 


The  Christian  names  of  the  partners 
were  essential  to  the  designation  of  the 
individuals,  and  the  omission  of  them 
in  the  judgment  docket  destroyed  all 
the  effect  of  the  entry  therein." 

3.  York  Bank's  Appeal,  36  Pa.  St. 
458. 

Matter  in  Abatement.  —  In  Marshall  v. 
Hill,  8  Yerg.  (Tenn.)  loi,  in  which  case 
a  judgment  on  motion  was  rendered  in 
favor  of  H.  &  H.,  without  stating  their 
Christian  names,  the  court,  in  holding 
that  such  judgment  was  not  erroneous, 
said:  "  The  assumption  that  the  judg- 
ment is  not  in  the  names  of  the  plain- 
tiffs, but  is  in  the  name  of  the  firm,  is 
no  cause  for  error.  If  the  fact  be  that 
the  right  names  are  not  used,  that  is 
matter  in  abatement.  We  cannot  know 
that  the  fact  is  so,  unless  it  be  averred 
by  plea." 

4.  Weimer  v.  Rector,  43  W.  Va.  735. 
In  this  case  it  was  held  thai  a  judgment 
against  partners  individually  in  disre- 
gard of  the  partnership  name  was  not' 
an  error  of  which  they  could  complain. 
Citing  Courson  v.  Parker,  39  W.  Va. 
521. 

6.  Halsell  v.  McMurphy,  86  Tex.  100, 
Citing  Alexander  v.  Stern,  41  Tex.  195  ; 
Texas,  etc.,  R.  Co.  v.  McCaughey,  62 
Tex.  272;  Sanger  v.  Overmier,  64  Tex. 
57;  and  Henderson  v.  Banks,  70  Tex. 
398. 

Omission  of  Names  of  Parties.  —  In  an 
action  between  two  sets  of  partners  a 
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(2)  Irregular  Entry  of  Judgment  in  Firm  Name  —  (a)  Judgments 
in  Favor  of  Partners  —  General  Eule. —  Except  in  those  jurisdictions 
where,  by  statute,  actions  may  be  brought  by  or  against  partner- 
ships in  the  firm  name,*  judgments  in  favor  of  partners  should  be 
entered  in  their  individual  names,  and  the  entry  of  a  judgment 
in  the  firm  name  is  irregular ;  and  at  common  law  such  a  variance 
will  justify  reversing  the  judgment.* 

Relaxation  of  Former  Strictness.  —  According  to  numerous  decisions, 
however,  the  strictness  of  the  common-law  rule  has  been  relaxed, 
and  though,  where  an  action  has  been  brought  in  the  names  of 
the  individual  members  of  a  partnership,  a  judgment  in  the  firm 
name  is  irregular,  it  is  not  such  an  irregularity  or  variance  as  will 
justify  the  reversal  of  the  judgment,'  and  such  judgment  cannot 

judgment  which  does  not  state  the 
names  of  the  parties  plaintiff  or  de- 
fendant, but  in  the  caption  gives  the 
firm  names,  and  adjudges  in  its  body 
that  the  plaintiffs  recover  of  the  de- 
fendants, no  names  being  given,  is 
merely  irregular,  and  such  irregularity 
is  not  of  a  character  to  avoid  the  judg- 
ment, or  afford  ground  of  complaint 
in  a  collateral  proceeding.  Smith  v. 
Chenault,  48  Tex.  455.  In  this  case 
the  court,  in  holding  that  such  judg- 
ment would  support  against  a  collat- 
eral attack  a  sale  under  an  execution 
reciting  the  names  of  all  the  parlies, 
said:  "  The  judgment  in  question  is 
believed  to  be  in  conformity  with  gen- 
eral usage  and  practice  in  many  of  our 
courts  in  similar  cases.  The  alleged 
defect  is  believed  at  most  to  be  a  mere 
irregularity;  and  although  more  atten- 
tion should  be  given  lo  such  entries, 
and  greater  particularity  and  exactness 
should  be  observed  in  making  them 
than  is  found  in  the  present  instance, 
the  alleged  defect  is  certainly  not  of  a 
character  to  avoid  the  judgment,  or 
afford  ground  of  complaint  in  a  collat- 
eral proceeding." 

1.  See  supra,  I.  Actions  in  Firm 
Name. 

2.  Brooks  v.  Ratcliff,  11  Ired.  L.  (N. 
Car.)  321.  And  see  Condry  v.  Henley, 
4  Stew.  &  P.  (Ala.)  9. 

Judgment  of  Justice  of  the  Peace.  ^  In 
Condry  v.  Henley,  4  Stew.  &  P.  (Ala.) 
9,  it  was  held  that  in  proceedings  be- 
fore a  justice  of  the  peace  against  an 
officer  for  failure  to  return  an  execu- 
tion, it  was  not  error  to  render  judg- 
ment in  favor  of  the  plaintiffs  in  their 
company  name. 

3.  Fowler  v.  Williams,  62  Mo.  403; 
Davis  V.  Kline,  76  Mo.  310;  Ellis  v. 
Jones,  51  Mo.  180;  Brooks  v.  Ratcliff, 


n  Ired.  L.  (N.  Car.)  321;  Lash  v. 
Arnold,  8  Jones  L.  (N.  Car.)  206;  Wall 
V.  Jarrott,  3  Ired.  L.  (N.  Car.)  42; 
Dearborn  v.  Patton,  3  Oregon  420; 
Perryman  v.  Rayburn,  (Tex.  Civ.  App. 
1895)  30  S.  W.  Rep.  915;  Wright  v. 
McCampbell,  75  Tex.  644;  Frisk  v. 
Reigelman,  75  Wis.  499;  Bennett  v. 
Child,  19  Wis.  362.  See  also  M'Namee 
V.  Huffman,  3  Harr.  (Del.)  425;  Jones 
V.  Martin,  5  Blackf.  (Ind.)  351;  Down- 
ard  V.  Sluder,  5  Blackf.  (Ind.)  559; 
Loeb  V.  Morton,  63  Miss.  280. 

Judgment  by  Default.  —  "  The  general 
rule  is,  that  all  partners  must  join  as 
parties  plaintiff  in  an  action  to  enforce 
a  claim  in  favor  of  a  partnership, 
and  cannot  sue  in  their  copartnership 
name.  Their  individual  names  are 
required  to  be  stated  (17  Am.  and  Eng. 
Encyc.  of  Law  [ist  ed.],  1236)  and  to 
render  a  judgment  by  default  in  the 
name  of  a  copartnership,  individual 
names  not  appearing,  is  error  for  which 
a  judgment  will  be  reversed.  If  a  de- 
fendant goes  to  trial,  however,  on  a  plea 
to  the  merits,  he  waives  it,  and  cannot 
raise  the  question  for  the  first  time  in  this 
court."  Simmons  v.  Titche,  102  Ala.  317. 

Judgment  Good  after  Verdict.  —  After 
judgment  it  is  too  late  to  object  thai 
the  plaintiffs  brought  suit  in  their  firm 
name;  if  advantage  is  sought  there- 
from, it  should  be  made  by  suitable 
motion  before  the  trial  is  closed. 
Fowler  v.  Williams,  62  Mo.  403.  In 
this  case  the  court  said:  "  The  court 
overruled  the  motion  in  arrest,  and 
that  is  the  only  point  disclosed  by  the 
record.  An  action,  to  be  properly 
brought,  should  be  commenced  in  the 
Christian  and  surnames  of  the  parties. 
But  where  the  declaration  is  in  the 
name  of  a  firm,  if  advantage  is  sought 
to  be  taken  of   the  defect,  it  should  be 
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be  impeached  collaterally 

Action  by  Surviving  Partner  —  Judgment  in  Firm  Name  Irregular.  —  Where 
an  action  is  brought  by  a  surviving  partner,  judgment  should  be 
entered  in  the  name  of  the  surviving  partner,  and  an  entry  of 
judgment  in  the  name  of  the  firm  is  irregular.* 

A  Judgment  by  Default,  entered  in  favor  of  a  firm  and  in  the  part- 
nership name,  not  disclosing  the  names  of  the  persons  constitut- 
ing the  firm,  will  be  reversed  on  writ  of  error  when  it  has  been 
rendered  on  a  petition  defective  in  the  saVne  respect,  since  the 
defendant  has  the  right  to  know  the  name  and  residence  of 
each  of  the  plaintiffs.' 

(b)  Judgments  against  Partners  —  Judgment  against  Partnership  Not  Void.  — 
In  an  action  between  partners  and  third  persons,  in  the  absence 
of  statute  authorizing  actions  against  partnerships  in  the  firm 
name,  a  judgment  in  which  the  parties  against  whom  it  is  ren- 
dered are  described  by  their  partnership  name  is  not  void  for 
that  reason,  when  the  action  has  been  maintained  against  them 
as  individuals  composing  the  partnership,  and  the  parties  have 
been  designated  by  their  individual  names  in  the  pleadings.* 

c.  Against  Whom  Rendered  —  (i)  Partners  Serzed — in 
General.  —  Where  service  upon  one  or  more  partners  will  sus- 
tain a  judgment  against  the  partners  served,  as  well  as  against 
the   firm   property,  the    plaintiff    may   discontinue    as    to    the 

done  by  a  suitable  motion  before  the  the  correct  name  has  been  once  rightly 

trial  is  closed,  so  as  to  give  the  parties  alleged  in  any  of  the  pleadings  or  pro- 

an  opportunity  to  amend.     If  no  such  ceedings.      Rev.    Stat.,    c.    3,   §   35." 

motion  is  made,  and  the  cause  proceeds  Citing  Wall  v.  Jarrott,  3   Ired.   L.  (,N. 

to  judgment,  the  judgment  will  not  be  Car.)  42.     And  see  Wright  v.  McCamp- 

void,   but  will   be  good  after  verdict,  bell,  75  Tex.  644. 

Whether  a   judgment    could   be   sus-  1.  Ellis  v.  Jones,  51  Mo.  180;  Bennett 

tained  against  a  firm  where  the  indi-  v.  Child,  19  Wis.  362. 

vidual  names  were  not  inserted  in  the  2.  Green  v.  Jones,  102  Ala.  303. 

petition  is  another  and  very  different  3.  Burden  ».  Cross,  33  Tex.  685.     See 

question,  which  we  are  not  called  upon  also    Simmons    v.    Titche,     102    Ala. 

to  consider."  317. 

Error  Cured  by  Statute  of  Amendments.  4.  Olson   v.   Veazie,   9    Wash.    481, 

—  In  Brooks  v.  Ratcliff,  11  Ired.  L.  (N.  citing    Boiling  v.  Speller,  96  Ala.    269, 

Car.)  321,  an  action  was  brought  in  the  and  Hendry  v.  Crandall,  131  Ind.  42. 

name  of  James  S.  Brooks,  William  E.  Here  Irregtilarity.  —  Such  a  descrip- 

Colton,  and  William  E.  Churchill,  part-  tion    without    giving    the    individual 

ners  trading  under  the  name  and  firm  names  of  the  partners  is  an  irregularity 

of  "Brooks,  Colton  and  Company,"  and  merely,   but    does  not    invalidate  the 

the   judgment   was   in    the    name    of  judgment.     Stephens  z/.  Turner,  9  Tex. 

Brooks,  Colton  &  Co.     The  court  said:  Civ.  App.  623.     In  this  case  the  court 

"  There   is   no   variance   between    the  said:  "  The  description  of  the  defend- 

judgment  and  execution;  both  being  in  ants  in  the  judgment  as  J.  H.  Davis  & 

the  name  of  the  firm  of  '  Brooks,  Col-  Bros.,   without    giving  the  individual 

ton   &   Co.'     There  is   no  doubt  such  names  of  the   partners,   is  an   irregu- 

error  in  the  judgment  would  have  been  larity  which  does  not  invalidate    the 

cause  for  reversing  it  at  common  Jaw.  judgment."     Citing  Smith  v.  Chenault, 

But  the  statute  of  amendment  cures  it  48  Tex.  455;    Fitch   z*.  Boyer,  51  Tex. 

by   the   provision    that    no   judgment  341,  and  Cooke  ».  Avery,  147  U.  S.  391. 

shall  be   reversed   for  any  mistake   in  See  also  Elliott  v.  Doughty,  7  Blackf. 

the  name  of  any  party  or  person  when  (Ind.)  199. 
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partners  upon  whom  there  is  no  service  or  as  to  whom  there 
is  no  return  of  the  writ/  and  may  proceed  to  judgment 
against  the  others  who  have  been  served.* 


1.  Alabama.  —  Earbee  v.  Evans,  9 
Port.  (Ala.)  295;  Clark  z/,  Stoddard,  3 
Ala.  366;  Shapard  v.  Lightfoot,  56  Ala. 
506;  Ladiga  Saw  Mill  Co.  v.  Smith,  78 
Ala.  108. 

California.  —  Ingraham  v.  Gilder- 
mester,  2  Cal.  88;  Golden  State,  etc.. 
Iron  Works  v.  Davidson,  73  Cal.  389. 

Georgia.  —  Printup  v.  Turner,  65  Ga. 
71;  Ells  V.  Bone,  71  Ga.  466. 

Mississippi.  —  Lyons  v.  Jackson,  I 
How.  (Miss.)  474;  Morris  v.  Hillery,  7 
How.  (Miss.)  6r. 

North  Carolina.  —  Rufty  v.  Claywell, 
93  N.  Car.  306. 

Pennsylvania.  —  Taylor  v.  Hender- 
son, 17  S.  &  R.  (Pa.)  453. 

South  Carolina.  —  Bull  v.  Lambson, 
5  S.  Car.  288. 

Tennessee.  —  Link  v.  Allen,  i  Heisk. 
(Tenn.)  318;  Lowry  v.  Hardwick,  4 
Humph.  (Tenn.)  188. 

Texas.  —  Wooters  v.  Smith,  56  Tex. 
198;  Forbes  v.  Davis,  18  Tex.  274. 

Virginia.  —  Brown  v.  Belches,  I 
Wash.  (Va.)  9;  Barnett  v.  Watson,  i 
Wash.  (Va.)  372. 

West  Virginia.  —  Carlon  v.  Ruffner, 
12  W.  Va.  297. 

Judgment  against  Partner  as  for  Indi- 
vidual Debt  Improper.  —  In  an  action 
against  a  firm  where  all  of  its  members 
have  not  been  served,  or  have  not  ap- 
peared, it  is  error  to  render  judgment 
against  one  of  the  partners  alone  upon 
whom  service  has  been  had  as  for  an 
individual  debt.  Dessauer  v.  Koppin, 
3  Colo.  App  .  115;  Craig  v.  Smith,  10 
Colo.  220;  Exchange  Bank  v.  Ford,  7 
Colo.  314;  Breene  v.  Booth,  3  Colo. 
App.  470.  See  also  Look  Ding  v.  Ken- 
nedy, 7  Colo.  App.  72. 

2.  Earbee  v.  Evans,  9  Port.  (Ala.) 
295;  Golden  State,  etc.,  Iron-Works  v. 
Davidson,  73  Cal.  389;  Ells  v.  Bone,  71 
Ga.  466;  Loney  v.  Bailey,  43  Md.  11 ; 
Fersner  v.  Bradley,  87  Md.  488;  Lyons 
V.  Jackson,  i  How.  (Miss.)  474;  Rufty 
V.  Claywell,  93  N.  Car.  306;  Weid- 
man  v.  Sibley,  16  N.  Y.  App.  Div.  616; 
Link  V.  Allen,  i  Heisk.  (Tenn.)  318; 
Carlon  v.  Ruffner,  12  W.  Va.  297. 

California  Statute.  —  In  Ingraham  v. 
Gildermester,  2 Cal.  88,  the  court  said. 
"  Three  parties  are  sued  as  partners, 
and  the  verdict  and  judgment  are 
against  two  only.  It  appears  from  the 
record  that  the  party  not  found  against 


was  not  served  with  process.  In  such 
case  our  statute  expressly  allows  the 
plaintiff  to  proceed  alone  against  those 
who  are  served.  But  it  is  insisted  by 
the  appellants  that  this  party  was  in . 
court,  because  he  is  charged  in  the 
declaration  as  a  partner  of  the  others; 
and  they  say  that  service  upon  one 
partner  is  service  upon  all.  Such  is 
not  the  rule  in  this  state.  To  sustain 
a  judgment  against  a  defendant  he 
must  be  served  with  process,  or 
brought  into  court  through  some  of  the 
forms  of  law." 

Under  the  Code  of  New  York,  in  an  ac- 
tion against  three  as  partners,  judg- 
ment may  go  against  the  two  who  alone 
were  served  and  appeared,  upon  proof 
that  they  alone  composed  the  firm. 
Pruyn  7'.  Black,  21  N.  Y.  300. 

Proof  that  Defendants  Not  Served  "Were 
Not  Partners.  —  In  an  action  against 
three  defendants  sought  to  be  charged 
as  partners,  where  only  one  is  brought 
into  court  and  the  others  are  returned 
upon  the  capias  issued  in  the  case  not 
found,  it  is  sufficient  to  entitle  the 
plaintiff  to  recover  that  he  show  that 
the  defendant  brought  in  is  a  member 
of  the  firm  upon  whose  contract  the 
action  is  founded;  it  is  not  necessary 
in  such  case  to  prove  that  the  other 
defendants  were  members  of  the  firm. 
Halliday  v.  McDougall,  22  Wend.  (N. 
Y.]  264. 

Judgment  after  Verdict  against  Part- 
ners Served.  —  In  Taylor  v.  Henderson, 
17  S.  &  R.  (Pa.)  453,  it  was  held  that, 
though  in  a  suit  against  several  part- 
ners, some  of  whom  have  not  appeared, 
the  plaintiff  declares  against  all,  he 
may,  after  verdict,  have  judgment 
against  those  served. 

Remedy  for  Erroneous  Judgment  against 
Defendants  Not  Served.  —  It  is  error  to 
give  judgment  against  defendant  part- 
ners upon  whom  process  in  the  action 
has  not  been  served,  and  who  have  not 
appeared  to  the  action.  Where  judg- 
mi'nt  is  given  against  persons  upon 
whom  process  has  not  been  served,  and 
who  have  not  appeared,  the  proper  way 
to  correct  the  error  is  by  motion  before 
the  court  that  ren(5ered  the  judgment. 
Carlon  v.  Ruffner,  12  W.  Va.  297. 

Judgment  against  Unknown  Partner.  — 
Where  a  suit  is  brought  against  a  firm, 
the  name  of  one  of  the  partners   com- 
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Effect  of  Including  Partners  Not  Served.  —  A  judgment  against  partners 
who  have  actually  been  served  will  not,  however,  be  vitiated  as 
to  them  because  the  other  partners  who  have  not  been  served  are 
included  therein,  but  the  judgment  may  be  mbdified  by  striking 
therefrom  the  names  of  the  defendants  not  served,  and  allowing 
it  to  stand  as  against  the  parties  served.* 

When  Discontinuance  Improper.  —  Where,  however,  it  is  desired  to 
obtain  a  judgment  binding  the  interest  of  all  the  partners  in  the 
partnership  property,  the  plaintiff  need  not,  and  in  fact  should 
not,  discontinue  against  those  partners  not  served.* 

(2)  Partners  Liable  —  (a)  At  Common  Law  —  Actions  ex  Contractu.  — 
In  the  absence  of  statute,  in  actions  against  partners  founded  on 
contract,  as  in  other  actions  where  several  defendants  are  sued 
jointly  in  an  action  ex  contractu,  judgment  must  be  rendered 
against  all  or  none.* 

Exceptions  —  Personal  Defense.  —  An  exception  to  this  rule  of  the 
common  law  is  found,  however,  in  cases  where  the  defendant 
pleads  matter  going  to  his  personal  discharge,  or  matter  which 
bars  the  action  against  himself  onl)'',  and  of  which  the  other  part- 
ners cannot  take  advantage.* 


posing  which  is  alleged  to  be  unknown, 
a  judgment  cannot  be  rendered  against 
the  firm  so  far  as  concerns  the  unknown 
partner;  but  where  the  other  partner, 
not  having  been  personally  cited,  ap- 
pears and  files  a  general  denial,  and, 
upon  judgment  being  rendered  against 
the  firm,  appeals  as  a  partner,  he  is 
bound  by  the  judgment.  Grieff  v. 
Kirk,  15  La.  Ann.  320. 

1.  Davidson  v.  Knox,  67  Cal.  143. 
Modification  of  Judgment.  —  In  Alpers 

V.  Schammel,  75  Cal.  590,  the  action 
was  brought  against  three  defendants, 
constituting  a  partnership,  on  certain 
promissory  notes  executed  by  them  as 
partners.  Two  of  the  defendants  ap- 
peared and  answered.  The  other  did 
not  appear,  and  no  default  was  entered 
against  him  for  not  answering,  and  the 
record  did  not  affirmatively  show  that 
he  had  been  served.  The  record 
showed,  however,  that  he  died  two 
days  after  the  commencement  of  the 
action.  The  jury  returned  a  general 
verdict  in  favor  of  the  plaintiff,  on 
which  judgment  was  entered  against 
all  the  defendants.  It  was  held  that 
the  verdict  and  judgment,  so  far  as 
they  purported  to  be  against  the  de- 
fendant not  appearing,  were  erroneous, 
and  should  be  modified  accordingly. 

2.  Burnett  v.  Sullivan,  58  Tex.  537, 
ciUng  Reynolds  v.  Adams,  3  Tex.  167, 
and  Burton  v.  Varnell,  5  Tex.  139. 

3.  See  article  Judgments,  vol.  11,  p. 


847;  Champlin  v.  Tilley,  3  Day  (Conn.) 
303;  Campbell  v.  Bowen,  49  Ga.  417; 
Yocum  V.  Benson,  45  JU.  435;  Kimmel 
V.  Schwartz,  i  111.  278;  Tuttle  v. 
Cooper,  10  Pick.  (Mass.)  281;  Whitney 
V.  Reese,  11  Minn.  138;  Robertson  v. 
Smith.  18  Johns.  (N.  Y.)459;  Shirreff 
V.  Wilks,  I  East  48.  See  also  Craig  v. 
Smith,  10  Colo.  220;  Francis  v.  Dickel, 
68  Ga.  255;  Weinreich  v.  Johnston,  78 
Cal.  254;  Town  v.  Washburn,  14  Minn. 
272;  Nelson  v.  Lloyd,  9  Watts  CPa.)  22. 

In  Assumpsit  against  partners  judg- 
ment must  be  taken  against  all  or 
none.  Gribbin  v.  Thompson,  28  111. 
61;  Kimmel  v.  Schwartz,  i  111.  278; 
Russell  V.  Hogan,  2  111.  552;  Hoxey  v. 
Macoupin  County,  3  111.  36;  McConnel 
V.  Swailes,  3  111.  571;  Tolman  v.  Spauld- 
ing,  4  111.  14;  Frink  v.  Jones,  5  111. 
170. 

Where  One  Partner  Suffers  Default.  — 
In  an  action  on  a  joint  contract  against 
two,  where  one  has  suffered  a  default 
and  the  other  has  obtained  a  verdict, 
judgment  must  be  entered  for  them 
both.  Champlin  v.  Tilley,  3  Day 
(Conn.)  303. 

4.  Kirbyz/.  Cannon,  gind.  371;  Brit- 
ton  V.  Wheeler,  8  Blackf.  (Ind.)  31; 
Woodward  v.  Newhall,  i  Pick.  (Mass.) 
500;  Bethel  v.  Chipman,  57  Mich.  379; 
Robertson  v.  Smith,  18  Johns.  (N.  Y.) 
459;  Root  V.  Herman,  2  N.  Y.  City  Ct. 
409. 

As  to  such  exceptions  to  the   rule 
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Actions  Ex  Delicto.  —  The  rule  that  there  must  be  a  judgment 
against  all  or  none  has,  however,  no  application  to  actions  arising 
out  of  a  tort,  and  as  in  such  actions  against  other  joint  defend- 
ants,' judgment  may  be  rendered  against  the  partner  or  partners 
shown  to  be  liable.* 

(b)  Under  Statute.  —  In  most  States  the  common-law  rule  as  to 
judgments  in  actions  ex  contractu  against  joint  defendants  has 
been  expressly  changed  by  statute,'  and  in  actions  against  per- 
sons alleged  to  be  partners  judgment  may  properly  be  rendered 
against  one  or  more  of  the  defendants  against  whom  a  cause  of 
action  is  proved,  although  the  plaintiff  fails  to  prove  a  joint  cause 
of  action  against  all.* 


in  actions  generally,  see  article  Judg- 
ments, vol.  II,  p.  850. 

Belease  of  One  Defendant.  —  In  a  suit 
against  two  on  a  contract,  if  one  plead 
infancy,  and  be  an  infant,  the  plaintifT 
may  nol.  pros,  as  to  him  and  proceed  to 
judgment  against  the  other,  and  a  re- 
lease of  the  infant  will  not  release  the 
other.  Kirby  v.  Cannon,  9  Ind.  371. 
See  also  Bethel  v.  Chipman,  57  Mich. 

379- 

One  Partner  Non  Sui  Juris.  —  In  Lein- 
kaufl  V.  Frenkle,  80  Ala.  136,  it  was 
held  that  in  a  proceeding  to  subject 
partnership  property  to  a  partnership 
debt,  it  is  no  defense  that  one  of  the 
partners  was  non  sui  juris  at  the  time 
the  debt  was  contracted. 

Injancy.  —  Where  in  a  suit  against 
two  partners,  for  a  partnership  debt, 
one  of  them  is  discharged  upon  his  plea 
of  infancy,  and  judgment  is  taken 
against  the  adult  partner,  the  judgment 
is  still  a  partnership  debt,  to  which  the 
partnership  funds  must  be  applied  in 
preference  to  debt  of  the  individual 
partners.  Gay  v,  Johnson,  32  N.  H. 
167. 

1.  See  article  Judgments,  vol.  1 1,  p. 
852. 

2.  Tuttle  V.  Cooper,  10  Pick.  (Mass.) 
281;  I  Chitty  Plead.  32.  See  also 
Castle  V.  BuUard,  23  How.  (U.  S.)  172. 

3.  See  article  Judgments,  vol.  11,  p. 
853. 

4.  Alabama. — Johnson  v.  Green,  4 
Port.  (Ala.)  126;  Gazzam  v.  Bebee,  8 
Port.  (Ala.)  49;  Jones  ;■.  Pitcher,  cited 
in  Johnson  v.  Green,  4  Port.  (Ala.)  126. 

Arkansas.  —  Brugman  v.  McGuire, 
32  Ark.  733. 

California.  —  Stoddart  v.  Van  Dyke, 
12  Cal.  437. 

Connecticut.  —  Dean  v.  Savage,  28 
Conn.  359;  Salomon  v.  Hopkins,  61 
Conn.  47. 


Georgia.  —  Wooten  v.  Nail,  18  Ga. 
609;  Maynard  v.  Ponder,  75  Ga.  664; 
Ledbetter  v.  Dean,  82  Ga.  790;  Francis 
V.  Dickel,  68  Ga.  255. 

Indiana.  —  Kirby  t.  Cannon,  9  Ind. 
371;  Pollock  V.  Glazier,  20  Ind.  262. 

Iowa.  —  Crenshaw  v.  Wickersham, 
15  Iowa  154;  Poole  v.  Hintrager,  60 
Iowa  180. 

Kansas. —  Silvers  v.  Foster,  9  Kan. '56. 

Kentucky.  —  Williams  v.  Rogers,  14 
Bush  (Ky.)  776. 

Maine. — Cults  v.  Haynes,  41  Me. 
560. 

Massachusetts.  —  Taft  v.  Church,  162 
Mass.  527;  Turner  v.  Bissell,  14  Pick. 
(Mass.)  192;  Whiting  v.  Withington,  3 
Cush.  (Mass.)  411;  Wiggin  v.  Lewis, 
12  Cush.  (Mass.)  406. 

Michigan.  —  Roberts  v.  Pepple,  55 
Mich.  367;  Anderson  v.  White,  39 
Mich.  130. 

Minnesota  .  —  Bunce  v.  Newell, 
(Minn.  1893)  57  N.  W.  Rep.  160; 
Keigher  v.  Dowlan,  47  Minn.  574; 
Town  V.  Washburn,  14  Minn.  268; 
Milles  V.  Wann,  27  Minn.  56;  Whitney 
V.  Reese,  11  Minn.  138.  See  also  Reed 
V.  Pixley,  22  Minn.  540. 

Missouri.  —  Crews  v.  Lackland,  67 
Mo.  619;  Finney  v.  Allen,  7  Mo.  416. 

Montana.  —  Knatz  v.  Wise,  16  Mont. 
555;  Comanche  Min.  Co.  v.  Rumley,  i 
Mont.  201;  Wells  v.  Clarkson,  5  Mont. 
336. 

Nebraska.  —  MrCann  v.  McDonald, 
7  Neb.  305;  Morrissey  v.  Schindler,  18 
Neb.  672. 

New  York.  —  Zink  v.  Attenburg,  18 
How.  Pr.  (N.  Y.  Supreme  Ct.)  108; 
Witherhead  v.  Allen.  28  Barb.  (N.  Y.) 
661;  Claflin  V.  Butterly,  2  Abb.  Pr.  (N. 
Y.  Super.  Ct.)446;  Brumskill  v.  James, 
ti  N.  Y.  294;  Knickerbocker  Ice  Co.  v. 
Theiss,  23  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  625;    Fielden  v.   Lahens,  2   Abb. 
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(3)  When  Judgment  against  Part  Improper.  —  The  statutory 
provisions  just  referred  to  extend,  however,  only  to  cases  where 
no  HabiHty  whatever  exists  on  the  part  of  one  or  more  of  the 


App.  Dec.  (N.  Y.)  iii;  Hand  v.  Rogers, 
II  Misc.  Rep.  (N.  Y.  City  Ct.)  623; 
Pruyn  v.  Black,  21  N.  Y.  300;  Parker 
V.  Jackson,  16  Barb.  (N.  Y.)  33. 

North  Carolina.  —  Neil  v.  Childs,  10 
Ired.  L.  (N.  Car.)  195. 

Oregoti.  —  Ah  Lep  v.  Gong  Choy,  13 
Oregon  205. 

Pennsylvania.  —  Gardner  v.  Austin, 
14  Pa.  Co.  Ct.  Rep.  549, 

South  Carolina.  —  Bull  v.  Lambson, 
5  S.  Car.  288. 

South  Dakota.  —  North  Star  Boot, 
etc.,  Co,  V.  Stebbins,  3  S.  Dak.  540. 

Texas.  —  Willis  v.  Morrison,  44  Tex, 
27;  Tulane  v.  McKee,  10  Tex.  335; 
White  V.  Leavitt,  20  Tex.  703;  Kings- 
land,  etc.,  Mfg.  Co.  V.  Mitchell,  (Tex. 
Civ.  App.  1896)  36  S.  W.  Rep.  757; 
Congdon  v.  Monroe,  51  Tex.  109. 

Utah.  —  Brown  v.  Pickard,  4  Utah 
292. 

Vermont.  —  Green  v.  Chapman,  27 
Vt.  237. 

Wisconsin.  —  Little  v.  Staples,  98 
Wis.  344;  Sherman  v.  Kreul,  42  Wis.  33. 

United  States.  —  Bibb  v.  Allen,  149 
U.  S.  481. 

Unauthorized  Use  of  Firm  Name.  — 
Where  an  action  is  brought  against 
a  partner,  upon  a  note  signed  with  the 
partnership  name,  and  one  of  the  de- 
fendants sets  up  as  a  defense  that  the 
note  was  given  in  renewal  of  a  note 
by  another  f.rm,  of  which  he  was  not  a 
member,  and  that  the  name  of  his  firm 
was  signed  to  the  note  in  suit  without 
his  authority,  and  such  defendant  is 
discharged  by  the  jury  on  that  ground, 
a  judgment  may  be  entered  in  his 
favor,  and  against  his  codefendant. 
Parker  v.  Jackson,  16  Barb.  (N.  Y.)  33. 

Judgment  on  Note  Indorsed  after  Dis- 
solution.—  After  the  dissolution  of  a 
partnership,  one  of  the  partners,  with- 
out authority,  indorsed  in  the  partner- 
ship name  a  note  payable  to  the  firm, 
and  delivered  it  to  the  plaintiff,  who 
advanced  money  on  the  credit  of 
the  indorsement.  In  a  suit  brought 
against  both  partners  on  the  indorse- 
ment, it  was  held  that  a  several  judg- 
ment could  properly  be  rendered  under 
the  statute  against  the  defendant  who 
made  the  indorsement.  Dean  v.  Sav- 
age, 28  Conn.  359. 

Disability  or  Exemption  of  One  Defend- 
ant.—  Under  Rev.  Stat.  Conn.,   tit.   i, 


§  150,  which  provides  that  in  all  ac- 
tions against  two  or  more  defendants 
the  plaintiff  may  recover  judgment 
against  a  part  of  the  defendants,  if  he 
shall  make  out  a  case  against  a  part 
but  not  against  all,  it  is  no  objection  to 
a  recovery  against  a  part  of  the  defend- 
ants, in  an  action  ofassumpr.it,  that  the 
promise  is  declared  on  as  the  joint 
promise  of  all.  Nor  is  it  necessary 
that  the  promise  should  have  been  in 
fact  made  by  all  the  defendants  and 
that  the  nonliability  of  a  portion  of 
them  should  be  owing  to  some  per- 
sonal disability  or  exemption.  Dean 
V.  Savage,  28  Conn.  359. 

Error  to  Charge  that  Verdict  Must  Be 
for  or  against  All  Defendants.  —  In 
Knickerbocker  Ice  Co.  v.  Theiss,  23 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  625, 
the  court  held  that  in  accordance  with 
the  code  provisions  that  judgment  may 
be  given  for  or  against  one  or  more 
plaintiffs,  and  for  or  against  one  or 
more  defendants,  in  an  action  against 
two  or  more  partners  upon  obligations 
incurred  by  one  in  the  name  of  the 
firm,  where  the  evidence  showed  the 
transaction  to  be  solely  for  the  benefit 
of  the  partner  by  whom  the  obliga- 
tions were  incurred,  a  charge  that  the 
jury  must  find  a  verdict  for  or  against 
both  defendants  was  erroneous. 

Where  Several  Parties  Are  Sued  as  As- 
signees for  the  benefit  of  creditors,  and 
a  partnership  is  alleged  to  exist  be- 
tween them,  and  it  appears  that  the 
assignment  was  not  to  the  firm,  but 
to  one  of  the  partners  individually,  a 
judgment  may  be  entered  against  the 
individual  partner,  and  the  action  dis- 
missed as  to  the  others,  under  Comp. 
Stat.  Mont.,  §§  239,  240,  allowing 
judgment  against  one  or  more  of  sev- 
eral defendants.  Knaiz  v.  Wise,  16 
Mont.  555  [citing  Comanche  Min.  Co. 
V.  Rumley,  i  Mont.  201;  Wells  v. 
Clarkson,  5  Mont.  336]. 

Nonsuit  as  to  Defendants  Not  Liable.  — 
In  an  action  against  partners,  a  sepa- 
rate judgment  may  be  entered  against 
those  who  are  found  liable,  and  the 
plaintiff  nonsuited  as  to  those  wb'i  are 
not  liable.  Fielden  v.  Lahens,  2  .'.  bb. 
App.  Dec.  (N.  Y.)  iii. 

Amendment  of  Declaration  Unnecessary. 
—  In  an  action  against  two  partners 
where  one   only   is  held  liable,  judg. 
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defendants/  and  where  all  have  been  served,  and  it  appears  that 
all  are  jointly  liable  if  any,  a  judgment  against  some  of  the  part- 
ners and  in  favor  of  others  is  erroneous.* 

(4)  Separate  Judgments.  —  With  regard  to  the  propriety  of  ren- 
dering separate  judgments  in  an  action  against  partners  where  all 
are  proved  liable,  the  decisions  seem  to  differ.  According  to 
some,  the  rendition  of  a  separate  judgment  against  each  of  the 
defendants,  instead  of  a  joint  judgment  against  all,  is  merely  a 
technical  irregularity  not  affecting  any  substantial  rights  of  the 
individuals  composing  the  firm.' 

Where  One  Partner  Suffers  Default.  — ■  However,  it  has  been  held  error 
to  enter  a  separate  judgment  by  default  against  one,  and  after 
trial  of  the  issues  to  enter  judgment  against  the  other  defendants 
for  an  amount  differing  from  that  of  the  default  judgment. "* 


ment  may  be  entered  against  him 
alone,  and  no  amendment  of  the  decla- 
ration is  necessary.  "  The  legal  effect 
of  the  statute  is,  that  such  discrepancy 
between  the  contract  declared  on,  and 
that  proved,  shall  be  deemed  no  vari- 
ance." Taft  V.  Church,  162  Mass.  527 
\citing  Wiggin  v.  Lewis.  12  Cush. 
(Mass.)  486;  Leonard  v.  Robbins,  13 
Allen  (Mass.)  217;  Downing  v.  Coyne, 
121  Mass.  347,  and  Merchants'  Ins. 
Co.  V.  Abbott,  131  Mass.  407]. 

1,  Green  v.  Chapman,  27  Vt.  237. 

2.  Bosworth  v.  West,  68  Ga.  825; 
People  V.  Cram,  8  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  153;  Selkirk  v.  Waters,  5 
How.  Pr.  (N.  Y.  Supreme  Ct.)  296; 
Green  v.  Chapman,  27  Vt.  237.  See 
also  Curry  v.  Roundtree,  51  Cal.  184; 
Stearns  v.  Aguirre,  7  Cal.  443. 

Statute  Construed.  —  In  Selkirk  v. 
Waters,  5  How.  Pr.  (N.  Y.  Supreme 
Ct.)  296,  the  court,  in  holding  that  a 
defendant  may  be  examined  as  a  wit- 
ness in  behalf  of  his  codefendant  in 
all  cases  where  a  separate  judgment 
may  be  rendered  in  favor  of  his  co- 
defendant,  said:  "  I  think  the  code  has 
not  changed  the  law  which  requires  a 
joint  judgment  on  a  joint  contract.  It 
only  permits  a  severance  of  the  par- 
ties, '  whenever  a  several  judgment 
may  be  proper.'  (Code,  §  274.)  It  is 
true,  it  provides  that  judgment  may 
be  given  for  or  against  one  or  more  of 
several  plaintiffs  or  defendants.  But 
that  is  only  giving  permission  to  adapt 
the  judgment  to  the  contract,  as  it 
shall  be  found  to  have  been  made." 

Where  One  Is  Partner  in  Both  Plaintiff 
and  Defendant  Firms. —  In  Green  v. 
Chapman,  27  Vt.  239,  the  court,  in 
holding  that  an  action  at  law  between 


two  firms,  where  the  same  person  is  a 
partner  in  both  firms,  cannot  be  sus- 
tained, said:  "  Neither  is  this  case 
affected  by  the  Act  of  1851,  which  per- 
mits the  plaintiff  to  take  jud-gment 
against  those  defendants  on  whom  a 
liability  is  proved,  notwithstanding 
other  defendants  are  joined  who  are 
not  jointly  liable  on  the  contract. 
That  act  extends  to  cases  only  where 
no  liability  whatever  on  the  contract 
exists  on  the  part  of  some  of  the  de- 
fendants. But  in  this  case  a  liability 
does  rest  on  Mr.  Green  to  pay  his  pro- 
portion of  this  account.  The  difficulty 
in  the  case  is  that  his  liability  cannot 
be  enforced  at  law.  The  proceedings 
should  have  been  instituted  in  another 
tribunal,  where  the  respective  liabili- 
ties of  all  the  parties  can  be  enforced. 
For  that  reason  we  think  the  suit  was 
properly  dismissed."  '  See  also  Bos- 
worth V.  West,  68  Ga.  825. 

3.  Whittemore  v.  Judd  Linseed,  etc.. 
Oil  Co.,  16  Daly(N.  Y.)290;  Judd  Lin- 
seed, etc..  Oil  Co.  V.  Hubbell,  76  N.  Y. 

543- 

Motion  to  Set  Aside  Judgment.  —  The 
court  has  no  power  to  set  aside  such 
judgment  on  motion,  unless  motion  is 
made  within  one  year  after  its  rendi- 
tion. Judd  Linseed,  etc..  Oil  Co.  v. 
Hubbell,  76  N.  Y.  543,  a//«^Brinkerhoff 
V.  Marvin,  5  Johns.  Ch.  (N.  Y.)  326. 

4.  Judgment  by  Default  against  One 
Partner.  —  In  Curry  v.  Roundtree,  51 
Cal.  184,  the  court  said:  "  The  three 
defendants  are  sued  as  copartners,  one 
of  them  having  executed  to  the  plain- 
tiff', after  the  dissolution  of  the  part 
nership,  his  promissory  note  for  the 
amount  due  from  the  firm.  A  separate 
judgment     by    default     was    entered 
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d.  Confession —  (i)  Form  of  Judgment  against  Partners  — 
Setting  Out  Names  of  Partners.  —  The  entry  of  a  judgment  by  confes- 
sion against  a  firm  should  set  forth  the  Christian  names  of  the 
several  partners,  and  a  judgment  which  omits  to  do  this  has  been 
held  to  be  without  effect  as  a  lien  so  far  as  respects  subsequent 
purchasers  and  incumbrancers.* 

Amendment  of  Judgment  on  Suggestion.  —  Where  a  judgment  has  been 
entered  by  confession  against  a  partnership  in  the  firm  name  the 
same  may  be  amended  so  as  to  make  the  partner  who  signed  the 
confession  an  individual  defendant.* 


against  the  maker  of  the  note  for  the 
amount  specified  in  the  note  and  inter- 
est, and  the  court  proceeded  to  try  the 
cause  upon  the  issues  raised  by  the  an- 
swer of  the  other  defendants.  After 
the  findings  were  filed  a  judgment  was 
entered  against  these  two  defendants 
for  an  amount  different  from  that 
for  which  the  judgment  was  rendered 
against  the  other  defendant.  The 
three  defendants  being  sued  jointly,  as 
copartners,  the  clerk  had  no  authority 
to  enter  a  judgment  by  default  against 
one  of  them.  Stearns  v.  Aguirre,  7 
Cal.  449-  The  judgment  against 
White  is  therefore  void;  and  the  three 
defendants  having  been  jointly  sued  on 
a  partnership  demand,  the  court  im- 
properly entered  a  judgment  against 
two  of  them  alone." 

Separate  Judgment  against  One  and 
Joint  Judgment  against  All.  —  According 
to  the  case  of  Young  v.  Davidson,  31 
Tex.  153,  it  would  seem  that  it  is  error 
to  sue  acceptors  who  are  liable  as  a 
firm  in  different  suits,  and  to  take 
separate  judgments  against  them;  and 
it  is  certainly  error  to  take  a  separate 
judgment  against  one  acceptor  and  a 
joint  judgment  against  all,  since  this 
would  amount  to  the  obtension  of  two 
contemporaneous  judgments  by  the 
same  plaintiff  against  all  or  part  of 
the  same  defendants,  for  the  same 
cause  of  action. 

Judgment  against  Partner  Who  Signed 
Contract.  —  A  separate  judgment  may 
be  rendered  against  one  of  two  co- 
defendants  in  an  action  upon  a  contract 
alleged  to  be  that  of  the  firm  composed 
of  such  codefendants,  but  signed  by 
him,  although  the  partnership  and  the 
right  to  judgment  against  the  other  de- 
fendant are  not  established.  Hand  v. 
Rogers.  11  Misc.  Rep.  (N.  Y.  City  Ct.) 
623. 

Misjoinder  Waived.  —  In  Bibb  v. 
Allen,  149  U.  S.  481,  B.  and  H.  were 
sued  as  partners,  and  it  appeared  that 


H.  was  not  a  partner,  but  merely  a 
clerk.  No  objection  having  been  made 
to  the  misjoinder  by  either  of  the  de- 
fendants, it  was  held  that  judgment 
for  the  whole  amount  was  properly  en- 
tered against  B.,  a  substantial  cause 
of  action  having  been  established. 

1.  York  Bank's  Appeal,  36  Pa.  St, 
458. 

Judgment  Should  Be  Indexed  against 
All  Partners.  —  In  Gardner  v.  Austin, 
14  Pa.  Co.  Ct.  Rep.  549,  it  was  held 
that  a  judgment  by  confession  entered 
against  a  partnership  should  not  only 
show  the  names  of  all  the  partners,^ 
but  should  be  indexed  against  all  of 
them. 

A  Judgment  on  a  Warrant  of  Attorney 
against  certain  persons  as  "  partners  " 
on  a  note  executed  by  them  as  part- 
ners, where  such  warrant  is  signed 
with  the  individual  names  of  the  part- 
ners, though  irregular,  is  not  void. 
Holmes  v.  Mclndoe,  20  Wis.  657. 

Judgment  Sufficient  to  Support  Execu- 
tion. —  In  Mclndoe  v.  Hazelton,  19 
Wis.  567,  an  action  was  brought  against 
"  M.  &  S.,  partners,"  etc.,  on  a  note 
made  by  "  M.  &  S.,"  with  a  warrant 
of  attorney  attached,  executed  by  W. 
S.  M.  and  C.  S.,  reciting  the  making  of 
said  note  by  them  and  authorizing 
entry  of  judgment  thereon  against 
them,  with  release  of  all  errors.  An 
attorney  appeared  for  the  defendants 
and  confessed  judgment,  with  release 
of  errors,  and  judgment  was  entered 
accordingly  against  "  M.  &  S.,  part- 
ners," etc.  Upon  an  execution  being 
issued  thereon  against  the  property  of 
W.  S.  M.  and  C.  S.,  W.  S.  M.  brought 
an  action  to  restrain  the  sale  of  his 
land  on  said  execution  on  the  ground 
that  there  was  no  judgment  against 
him'and  C.  S.,  but  it  was  held  that  the 
judgment  rendered,  if  irregular,  was 
not  void. 

2.  Rice  V.  Summers,  2  Pa.  DisU 
Rep.  31. 
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(2)  Confessio7i  of  Jiidgment  by  One  Partner  —  (a)  Before  Action 
Brought  —  General  Eule.  —  It  is  a  general  rule  that  a  partner  has  no 
power  to  bind  his  copartners  by  a  confession  of  judgment  by  vir- 
tue of  the  authority  incident  to  the  partnership  relation,*  unless 
expressly  authorized  so  to  do.*  The  effect  of  such  confession  is 
to  bind  only  the  partner  confessing;  it  will  be  void  as  to  the 
others,  at  least  with  respect  to  their  individual  property,*  and  as 


1.  Alabama.  —  Elliott  v.  Holbrook, 
33  Ala.  659. 

Mississippi.  —  Smith  v.  Tupper,  4 
Smed.  &  M.  (Miss.)  261 ;  Hull  v.  Garner, 
31  Miss.  145. 

New  York.  —  McBride  v.  Hagan,  i 
Wend.  (N.  Y.)  326;  St.  John  v.  Holmes, 
20  Wend.  (N.  Y.)  609;  Green  v.  Beals, 
2  Cai.  (N.  Y.)  254;  Binney  v.  Le  Gal, 
19  Barb.  (N.  Y.)  592;  Stevens  -j.  Cen- 
tral New  York  Bank.  31  Barb.  (N.  Y.) 
290;  Lambert  v.  Converse,  22  How. 
Pr.  (N.  Y.  Supreme  Ct.)  265. 

Pennsylvania.  —  Bitzer  v.  Shunk,  i 
W,  &  S.  (Pa.)  340;  York  Bank's  Appeal, 
36  Pa.  St.  458;  McCleery  v.  Thompson, 
130  Pa.  St.  443;  Cover  v.  Brown,  7  Pa. 
Dist.  Rep.  19;  Grier  v.  Hood,  25  Pa. 
St.  430. 

South  Carolina.  —  Mills  v.  Dickson, 
6  Rich.  L.  (S.  Car.)  487. 

Washington.  —  Shelton  Bank  v.  Wil- 
ley,  7  Wash.  535. 

United  States.  —  Karthaus  v.  Ferrer, 
I  Pet.  (U.  S.)  222;  Clark  v.  Bowen,  22 
How,  (U.  S.)  270. 

England.  —  Stead  v.  Salt,  3  Bing. 
loi,  II  E.  C.  L.  50;  Motteux  v.  St. 
Aubin,  2  W.  Bl.  1133;  Adams  v.  Bank- 
art,  I  C.  M.  &  R.  681. 

2.  Bilzer  v.  Shunk,  i  W.  &  S.  (Pa.) 
340;  York  Bank's  Appeal,  36  Pa.  St. 
458;  Elliott  V.  Holbrook,  33  Ala.  659. 

Sufficient  Becital  of  Authority  to  Con- 
fess Judgment.  —  A  partner  cannot, 
without  special  authority,  confess  a 
judgment  against  a  partnership;  yet, 
where  the  confessed  judgment  recites 
that  the  defendants,  "  merchants  and 
partners  under  the  firm  name  of  H.,  E. 
A  E.,  came  into  open  court  by  said 
H.,  one  of  said  firm,"  and  confessed 
the  judgment,  this  is  suilicient,  when 
the  judgment  is  collaterally  assailed,  to 
•show  that  said  H.  had  a  special  au- 
thority. Elliott  V.  Holbrook,  33  Ala. 
■659.  See  also  Edwards  v.  Pitzer,  12 
Iowa  607,  where  it  was  held  that  where 
a  statement  of  a  judgment  by  confes- 
sion was  signed  in  the  firm  name,  but 
sworn  to  by  one  member,  and  the 
judgment  thereon  recited  a  confession 


by  the  firm,  such  judgment  was  bind- 
ing on  the  firm.  In  this  case  the  court 
said:  "If  it  appeared  that  the  judg- 
ment was  confessed  by  one  member  of 
the  firm,  without  the  consent  or  con- 
currence of  his  copartners,  we  should 
entertain  no  doubt  of  its  invalidity 
(Christy  v.  Sherman,  10  Iowa  535)  as 
against  the  copartnership.  To  mani- 
fest such  concurrence,  however,  it  is 
not  necessary  that  all  the  members  of 
the  firm  'should  sign  and  be  sworn  to 
the  written  statement  required  by  the 
statute,  and  therefore,  where,  as  in 
this  case,  the  statement  was  signed  in 
the  firm  name,  sworn"  to  by  one  mem- 
ber of  the  firm,  and  the  journal  entry 
recited  that  '  the  said  John  A.  Pitzer  & 
Co.  acknowledged  themselves  justly 
indebted,'  etc.,  we  cannot  infer  that 
one  of  the  firm  was  acting  without  the 
consent  of  the  other  members." 

Estoppel  by  Recital  of  Authority  in 
Judgment.  —  When  the  recitals  of  a 
judgment  against  a  partnership,  con- 
fessed by  one  of  the  partners,  show 
that  he  had  special  authority  to  do  so, 
the  other  partners  arc  estopped,  in  an 
action  on  ihe  judgment,  from  denying 
the  truth  of  the  recital.  Elliott  v.  Hol- 
brook, 33  Ala.  659.  Citing  Brown  v. 
Turner,  11  Ala.  752,  Crafts  v.  Dexter, 
8  Ala.  767,  Lightsey  v.  Harris,  20  Ala. 
409;  Deslonde  v.  Darrington,  29  Ala.  92; 
and  I  Smith's  L.  Cas.  (5th  Am.  ed.) 
841-842. 

Recital  Construed,  —  A  statement  in 
the  record  that  a  cognovit  actionem, 
signed  in  the  partnership  name  by  one 
of  the  partners,  was  proved  to  have 
been  executed  "  by  the  defendants," 
will  be  construed  to  mean  that  all  the 
partners  who  were  served  with  process 
assented  to  and  authorized  the  execu- 
tion of  the  instrument.  Hull  v.  Gar- 
ner, 31  Miss.  145. 

3.  Hopper  v.  Lucas,  86  Ind.  43; 
Crane  v.  French,  i  Wend.  (N.  Y.)  311; 
Stouienburgh  v.  Vandenburgh,  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)  229;  Bitzer  v. 
Shunk,  I  W.  &  S.  (Pa.)  340;  McCleery 
V.   Thompson,   130  Pa.  St.  443;    Cover 
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to  them  will  be  struck  off  by  the  court  on  motion.* 

Effect  upon  Partnership  Property  —  At  Common  Law.  —  In  Pentisylvatliay 
in  cases  decided  in  accordance  with  the  common-law  rule,  it  has 
been  held  that  while  a  judgment  confessed  by  one  partner  is  void 
as  to  the  other  partners  not  assenting,  individually,  yet  upon 
such  judgment  by  confession,  the  interest  of  the  other  partners 
in  the  firm  property  can  be  as  effectually  reached  as  if  such  other 
partners  were  parties  to  the  judgment.* 

Under  Statute.  —  The  common-law  rule  as  to  the  effect  of  such  a 
judgment  upon  the  partnership  property  has  been  expressly 
changed  in  some  of  the  states  by  statute,  under  which  a  judg- 
ment confessed  by  one  partner  is  valid  only  as  to  the  partner  con- 


V.  Brown,  7  Pa.  Dist.  Rep.  19;  Grier  v. 
Hood,  25  Pa.  St,  430;  Karthaus  v.  Fer- 
rer, I  Pet.  (U.  S.)  222;  Stead  v.  Salt,  3 
Bing.  loi,  11  E.  C.  L.  50;  Adams  v. 
Bankart,  i  C.  M.  &  R.  681. 

Priority  of  Liens.  —  A  prior  judgment 
confessed  by  two  of  three  partners,  for 
a  firm  debt,  is  a  lien  upon  the  interest 
of  the  two  in  the  firm  property  and  is 
superior  to  subsequent  judgments  re- 
covered against  the  whole  firm.  Ste- 
vens V.  Central  New  York  Bank,  31 
Barb.  (N.  Y.)  290. 

1.  McCleery  v.  Thompson  130  Pa. 
St.  443;  Cover  v.  Brown,  7  Pa.  Dist. 
Rep.  19;  Grier  v.  Hood,  25  Pa.  St.  430; 
Bitzer  v.  Shunk,  i  W.  &  S.  (Pa.) 
340. 

Judgment  Void  as  to  Other  Partner.  — 
In  Bitzer  v.  Shunk,  i  W.  &  S.  (Pa.) 
340,  in  which  case  one  B.  gave  written 
authoiity  to  confess  judgment  against 
himself  and  his  copartner  S.,  the 
court,  in  holding  that  such  authority 
was  not  sufficient,  said:  "  We  think 
the  court  below  were  right  in  deciding 
that  the  written  authority  given  by 
Joseph  Bauman  alone,  to  enter  an 
amicable  action  therein,  and  confess  a 
judgment  against  himself  and  his  co- 
partner. Christian  Shunk,  in  favor  of 
the  plaintiffs,  was  not  sufficient  for  thai 
purpose.  But  we  are  of  opinion,  that 
the  court  erred  in  setting  the  judg- 
ment aside  as  against  both  on  that 
ground.  It  was,  undoubtedly,  a  good 
reason  for  setting  the  judgment  aside, 
or  vacating  it,  as  against  Shunk,  but 
not  as  against  Bauman.  And  what 
makes  this  still  more  clear  here,  is, 
that  Bauman  does  not  object  to  the 
judgment  remaining  against  him  alone. 
Nor  could  he  do  so  with  any  propri- 
ety, because  he  had  most  unquestion- 
ably a  right  to  authorize  the  confession 


of  the  judgment  against  himself,  and 
the  circumstance  of  his  not  having  a 
power  from  Shunk  to  join  him  in  the 
confession  furnishes  no  reason  what- 
ever why  the  confession  of  the  judg- 
ment should  not  be  good  and  binding, 
as  such,  against  himself.  If  he  had 
executed  a  deed  in  the  name  of  both,, 
without  any  authority  from  Shunk  to 
do  so,  it  would  not  be  pretended  that 
such  deed  was  not  binding  upon  him- 
self, as  his  deed  alone,  though  it  could 
not  be  considered  the  deed  of  Shunk. 
The  object  and  design  of  entering  the 
judgment  is  admitted  to  have  beeni 
perfectly  honest  and  fair;  but  as  no- 
special  authority  was  given  by  Shunk 
to  Bauman,  to  confess  or  authorize  the 
confession  of  a  joint  judgment  against 
them  both,  and  as  no  general  authority 
to  that  effect  could  be  implied,  because 
it  was  wholly  unnecessary  that  the  one 
partner  should  have  such  an  authority 
from  the  other  for  the  purpose  of  carry- 
ing on  and  transacting  the  business 
of  their  partnership,  the  judgment 
was  consequently  improperly  entered 
against  Shunk;  but  upon  no  principle 
of  justice  can  it  be  said  to  be  so  as 
against  Bauman." 

2.  Corson  v.  Beans,  3  Phila.  '(Pa.) 
433,  16  Leg.  Int.  (Pa.)  197;  McCleery 
V.  Thompson,  130  Pa.  St.  443;  Gerard 
V.  Basse,  i  Dall.  (Pa.)  119;  Harper  v. 
Fox,  7  W.  &  S.  (Pa.)  142;  Grier  %\ 
Hood,  25  Pa.  St.  430;  Taylor  v.  Hen- 
derson. 17  S.  &  R.  (Pa.)  456;  Ross  V. 
Howell,  84  Pa.  St.  129. 

Partnersldp  Equities  Not  Disturbed,  — 
Such  judgment,  however,  will  not  be 
allowed  to  disturb  the  equities  of  the 
partners  to  have  the  joint  effects  ap- 
plied to  partnership  debts.  Corson  ». 
Beans,  3  Phila.  (Pa.)  433,  16  Leg.  Int. 
(Pa.)  197. 
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fessing  it,*  and  cannot  be  enforced  against  the  joint  property.* 

(b)  Pending  Action.  —  By  statute,  in  several  of  the  states,  it  is 
expressly  provided  that  an  individual  partner  may  confess  judg- 
ment in  an  action  against  the  firm  on  a  contract  against  all  the 
defendants  jointly  liable,  whether  such  defendants  are  served  or 
not;  such  judgment  to  be  enforced  only  against  their  joint  prop- 
erty, and  against  the  joint  and  separate  property  of  the  partner 
making  the  confession.* 


1.  Crane  v.  French,  i  Wend.  (N.  Y.) 
311;  Stoutenburgh  v.  Vandenburgh,  7 
How.  Pr.  (N.  Y.  Supreme  Ct.)  229; 
Hopper  V.  Lucas,  86  Ind.  43. 

2.  Stoutenburgh  v.  Vandenburgh,  7 
How.  Pr.  (N.  Y.  Supreme  Ct.)  22q; 
Crane  v.  French,  i  Wend.  (N.  Y.)  311; 
Richardson  v.  Fuller,  2  Oregon  179; 
Shelton     Bank     v.     Willey,    7    Wash. 

535- 

Confessing  Partner  Alone  Liable.  —  In 
Stoutenburgh  v.  Vandenburgh,  7  How. 
Pr.  (N.  Y,  Supreme  Ct.)  229,  it  is  held 
that  where  no  action  is  pending,  a 
judgment,  upon  confession  by  one 
partner,  is  void  as  to  the  other  part- 
ners, and  cannot  be  enforced  against  1  he 
joint  property,  on  the  ground  that 
the  partner  by  so  confessing  makes 
the  debt  his  individual  debt.  Citing 
Crane  v.  French,  i  Wend.  (N.  Y.)  311, 
and  Grazebrook  v.  M'Creedie,  9  Wend. 
(N.  Y.)  437. 

3.  Crane  v.  French,  i  Wend.  (N.  Y.) 
311 ;  Lambert  v.  Converse,  22  How. 
Pr.  (N.  Y.  Supreme  Ct.)  265;  Briden- 
becker  v.  Mason,  16  How.  Pr.  (N.  Y. 
Supreme  Ct.)  203;  Everson  v.  Gehr- 
man,  10  How.  Pr.  (N.  Y.  Supreme  Ct.) 
301;  Richardson  v.  Fuller,  2  Oregon 
179;    Shelton  Bank  v.  Willey,  7  Wash. 

535- 

Construction  of  Statutes.  —  In  Shelton 
Bank  v.  Willey,  7  Wash.  535,  the  court 
said:  "  It  is  a  general  rule  of  law  that 
no  partner  or  joint  obligor  is  bound  by 
a  judgment  confessed  by  his  copartner 
or  joint  obligor  without  his  express 
authorization.  2  Freeman  on  Judg- 
ments, §  545;  I  Bates  on  Partnership, 
§  377;  I  Black  on  Judgments,  §  57;  i 
Lindley  on  Partnership  (2d  Am.  ed.  by 
Ewell)  272;  Clark  v.  Bowen,  22  How. 
(U.  S.)  270.  This  is  the  doctrine  of  the 
common  law,  and,  unless  modified  by 
our  statute,  it  must  prevail  in  this 
case.  Each  member  of  a  partnership, 
is  deemed  to  be  the  agent  of  the  firm, 
with  full  power  to  bind  it  as  to  all  mat- 
ters legitimately  within  the  scope  of  its 
business;  but  no  partner,  by  virtue  of 


his  partnership  relations  merely,  has 
the  power,  when  sued  jointly  with  his 
copartners,  to  consent  to  the  entry  of 
judgment  against  himself  and  copart- 
ners, without  the  express  authority  or 
assent  of  the  latter.  Binney  v.  Le  Gal, 
19  Barb.  (N.  Y.)  592.  Such  a  proceed- 
ing is  beyond  the  scope  of  his  agency, 
and  therefore  inefficacious  as  to  his  co- 
partners. But  laws  have  been  enacted 
in  several  of  the  states  purporting  to 
authorize  individual  partners  or  joint 
obligors  to  confess  judgments  against 
all  of  the  defendants  jointly  liable  in  an 
action,  whether  served  or  not,  to  be 
enforced  only  in  a  certain  prescribed 
manner.  And  our  own  statute  pro- 
vides (see  Code  Proc,  §  416)  that  when 
the  action  is  upon  a  contract,  and 
against  one  or  more  defendants  jointly 
liable,  judgment  may  be  given,  on  the 
confession  of  one  or  more  defendants, 
against  all  the  defendants  thus  jointly 
liable,  whether  such  defendants  have 
been  served  or  not,  to  be  enforced  only 
against  their  joint  property  and  against 
the  joint  and  separate  property  of 
the  defendant  making  the  confession. 
Oregon  has  a  similar  statute,  and  the 
supreme  court  of  that  state,  in  constru- 
ing it,  held,  in  Richardson  v.  Fuller,  2 
Oregon  179,  that  a  partner  cannot 
under  this  provision  confess  judgment 
which  shall  be  binding  upon  his  co- 
partner or  upon  the  partnership  prop- 
erty unless  made  in  an  action  pending. 
Is  the  doctrine  announced  in  that  case, 
and  which  seems  to  us  to  be  a  correct 
interpretation  of  the  statute,  applicable 
to  the  case  at  bar?  We  think  it  is. 
We  also  think  that  the  original  judg- 
ment in  this  case  was,  in  effect,  a 
judgment  by  confession,  but  as  it  was 
rendered  upon  a  partnership  indebted- 
ness, and  in  an  action  pending,  its 
efficacy  must  be  determined  by  refer- 
ence to  the  section  of  the  code  above 
mentioned.  And  under  that  section  it 
was  properly  entered  against  the  part- 
nership, to  be  satisfied  out  of  the  part- 
nership property." 
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(c)  After  Dissolution  of  PartnersMp.  —  Even  though  a  partner  may  be 
authorized  to  confess  judgment  in  the  name  of  the  firm  such  con- 
fession can  be  made  only  during  the  continuance  of  the  partner- 
ship.* The  right  to  confess  a  judgment  so  as  to  bind  the  firm 
property  ceases  as  soon  as  the  joint  ownership  is  at  an  end,*  and 
consequently,  after  dissolution,  a  confession  by  a  former  partner 
will  not  bind  the  property  transferred  to  the  remaining  partner 
or  partners,  even  for  a  debt  bona  fide  due  by  the  late  partnership, 
unless  by  the  express  authority  of  those  not  signing.^ 

(d)  Merger.  —  Judgments  by  confession  form  an  exception  to  the 
rule  hereinafter  laid  down  *  that  a  judgment  against  one  of  a 
firm  on  a  joint  liability  merges  the  original  cause  of  action  and 
bars  another  suit  against  the  remaining  partners,*  and  such  a 
confession  does  not  merge  the  original  cause  of  action  so  as  to 
bar  an  action  against  the  others  upon  the  same  demand.®  This 
is  true,  it  would  seem,  not  only  in  the  case  of  judgments  by  con- 
fession without  action,''  but  also  after  action  has  been  brought.® 


1.  Mitchell  V.  Rich,  i  Ala.  228. 

A  Judgment  Note  for  a  Partnership  Debt, 
Given  by  a  Surviving  Partner  in  the 
name  of  the  firm,  viz.,  "  D.  Reynolds 
&  Co.,"  D.  Reynolds  being  deceased, 
is  void  as  a  judgment,  not  only  against 
the  estate  of  the  deceased,  but  also  as 
against  the  surviving  partner  who  gave 
it.  Castle  f.  Reynolds,  10  Watts  (Pa.)  51. 

2.  Mitchell  v.  Rich,  i  Ala.  228;  Her- 
rick  V.  Conant,  4  La.  Ann.  276;  Morgan 
V,  Richardson,  16  Mo.  409;  Mair  v. 
Beck,  (Pa.  1886)  2  Atl.  Rep.  218;  Ben- 
nett V.  Marshall,  2  Miles  (Pa.)  436, 

5.  Mair  v.  Beck,  (Pa.  1886)  2  Atl. 
Rep.  218;  McCleery  v.  Thompson,  130 
Pa.  St.  443.  See  also  Bennett  v.  Mar- 
shall, 2  Miles  (Pa.)  436. 

Execution  of  Judgment  Note  by  One 
Partner  after  Dissolution.  —  After  a  part- 
nership has  been  dissolved,  if  the  judg- 
ment note  is  executed  by  one  partner 
and  judgment  is  entered  thereon,  the 
j  udgment  against  the  firm  and  the  other 
partner  will  be  stricken  off,  even  though 
the  obligation  was  given  for  a  partner- 
ship indebtedness  to  the  plaintiffs.  Mc- 
Cleery V.  Thompson,  130  Pa.  St.  443. 

Effect  of  Service  of  Process  after  Disso- 
lution. —  Service  of  process  on  one  of 
several  partners,  after  the  dissolution 
of  a  partnership,  and  a  confession  of 
judgment  by  the  one  served,  will  not 
authorize  a  judgment  against  the  other 
partners.     Mitchell  v.  Rich,  i  Ala.  228. 

4.  See  infra,  II.  Ii.  /.  (i)  General 
Rule. 

6.  Pitts  V.  Spotts.  86  Va.  71;  Kantro- 
witz  V.  KuUa,  20  Abb.  N.  Gas.  (N.  Y, 


City  Ct.)32i;    Sherman  v.  Christy,  17 
Iowa  322, 

6.  Kantrowitz  v.  Kulla,  20  Abb.  N. 
Cas.  (N.  Y.  City  Ct.)  321;  Shetman  v. 
Christy,  17  Iowa  322. 

Contract  of  One  Partner  Not  Merged.  — 
Where  one  partner  executed  a  firm  note 
in  such  a  way  as  to  render  himself 
separately  liable  thereon,  and  the  other 
partner  subsequently  confessed  judg- 
ment on  the  instrument  binding  him- 
self alone,  it  was  held  that  the  contract 
of  the  former  was  not  merged  into  the 
judgment  confessed  by  the  latter  so 
as  to  defeat  a  separate  action  on  the 
note  against  the  former.  Sherman  v. 
Christy,  17  Iowa  322. 

7.  Kantrowitz  v.  Kulla,  20  Abb.  N. 
Cas.  (N.  Y.  City  Ct.)  321. 

8.  Kantrowitz  v.  Kulla,  20  Abb.  N. 
Cas.  (N.  Y.  City  Ct.)  321;  Pitts  v. 
Spotts,  86  Va.  71. 

Confession  by  One  in  Action  against 
Partners  Jointly.  —  In  Piits  v.  Spotts, 
86  Va.  71,  which  was  a  joint  action 
against  partners,  judgment  was  con- 
fessed by  one,  and  later  during  the 
same  term  was  rendered  against  the 
other.  It  being  objected  that  the  judg- 
ment by  confession  merged  the  origi- 
nal cause  of  action,  and  barred  the 
suit  against  the  other  partner,  the 
court  said:  "  This  argument  proceeds 
from  a  misapprehension  of  the  rule  re- 
lied on.  That  rule  is  that  a  judgment 
against  one  of  several  partners,  where 
there  is  a  joint  liability,  merges  the 
original  cause  of  action,  and  is  a  bar 
to  another  suit  against  the  remaining 
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e.  Judgment  on  Pleadings  —  Judgment  on  Admissions  in  the 
Answer.  —  In  actions  against  partners,  as  in  other  actions,  judg- 
ment may  be  rendered  on  the  pleadings  where  the  defendant's 
answer  admits  or  leaves  undenied  the  material  allegations  of  the 
complaint.* 

/.  Merger  —  (i)  General  Rule.  —  In  accordance  with  the 
'Common- law  rule  that  a  judgment  against  one  upon  a  joint  con- 
tract of  several  persons  bars  an  action  upon  the  same  contract 
against  the  others,  and  that  the  entire  cause  of  action  is  merged 
in  the  judgment,*  a  judgment  against  one  partner  upon  a  joint 
contract  is  a  bar  to  another  suit  upon  the  same  demand,^  and  the 
contract  is  merged  in  the  judgment,*  except,  it  would  seem,  in 


parties.  Mason  v.  Eldred,  6  Wall.  (U. 
S.)  231.  But  such  is  not  this  case. 
Here  the  action  was  against  the  part- 
ners jointly,  and  the  fact  that  judg- 
ment in  the  action  was  confessed  by 
one  of  the  defendatits,  does  not  affect 
the  validity  of  the  judgment  subse- 
quently rendered  against  the  other." 

1.  Admissions  Insafficient  to  Justify 
Judgment.  —  In  Beatty  v.  Ambs,  11 
Minn.  331,  which  was  an  action 
against  A.  &  W.  to  recover  for  goods 
alleged  to  have  been  sold  and  delivered 
to  them  jointly,  the  answer  of  A.  de- 
nied the  sale  wholly,  but  admitted 
that  plaintiffs  put  into  the  hands  of  A. 
&  W.  goods  to  be  sold  on  commission, 
a  sale  by  them  of  such  goods  to  the 
amount  of  $70.50,  and  an  indebtedness 
for  that  amount  by  the  late  firm  of  A. 
&  W.  The  answer  of  W.  admitted  a 
sale  and  delivery  to  the  amount  of  $4.0. 
The  plaintitfs  replied  denying  the  alle- 
gations in  each  answer.  It  was  held 
that  the  plaintiffs  were  not  entitled  to 
judgment  on  the  admissions  in  the  an- 
swer for  either  of  the  amounts.  As  to 
judgment  on  the  pleadings  in  general, 
see  article  Judgments,  vol.  11,  pp. 
1030,  1039. 

2.  Mason  v.  Eldred,  6  Wall.  (U.  S.) 
231 ;  Crosby  v.  Jeroloman,  37  Ind.  264; 
Smith  V.  Black,  9  S.  &  R.  (Pa.)  142. 

3.  Illinois.  —  Wann  v.  McNulty,  7 
111-  355;  Thompson  v.  Emmert,  15  111. 
416. 

Indiana.  —  Crosby  w.  Jeroloman,  37 
Ind.  264:  Taylor  v.  Claypool,  5  Blackf. 
(Ind.)  557;  Nicklaus  v.  Roach,  3  Ind.  78. 

Io7va.  —  North  v.  Mudge,  13  Iowa 
496. 

Kentucky.  —  Nichols  v.  Burton,  5 
Bush  (Ky.)  320;  Scott  v.  Colmesnil,  7 
J.  J.  Marsh.  (Ky.)  416. 

Maryland.  —  Moale  v.  Hollins,  11 
Gill  &  J.  (Md.)  II. 


Massachusetts.  —  Ward  v.  Johnson, 
13  Mass.  148. 

Michigan.  —  Candee  v.  Clark,  2 
Mich.  256. 

Nevada.  —  Tinkum  v.  O'Neale,  5 
Nev.  93. 

New  York.  —  Robertson  v.  Smith,  18 
Johns.  (N.  Y.)  459;  Kantrowitz  v. 
Kulla,  (City  Ct.)  9  N.  Y.  St.  Rep.  540. 
See  also  Averill  v.  Loucks,  6  Barb.  (N. 
Y.)  19. 

Ohio.  —  Sloo  V.  Lea,  18  Ohio  279. 

Pennsylvania.  — Smith  v.  Black,  9  S. 
&  R.  (Pa.)  142. 

Texas.  —  Gaut  v.  Reed,  24  Tex.  46. 

United  States. — Sedam  v.  Williams, 
4  McLean  (U.  S.)  51;  Trafton  v.  U.  S., 
3  Story  (U.  S.)  646.  See  also  Wood- 
worth  V.  Spaffords,  2  McLean  (U.  S.) 
168. 

England.  —  King  v.  Hoare,  13  M.  & 
W.  494;  ^x/.  Higgins,  3  DeG.  &  J.  35. 

Iowa  Statute. —  In  Harford  v.  Street, 
46  Iowa  594,  it  was  held  under  the 
Code  of  1851,  that  a  judgment  against 
a  firm,  upon  service  on  a  member  of 
the  firm,  merged  the  note  sued  on  so 
that  a  subsequent  action  thereon 
against  a  member  not  served  in  the 
first  action  could  not  be  maintained. 

Judgment  against  One  on  Individual 
Contract.  —  Judgment  against  one  part- 
ner upon  a  contract,  on  its  face  his  sole 
and  individual  contract,  and  as  such 
sued  upon,  is  no  bar  to  a  subsequent 
action  upon  it  as  a  partnership  con- 
tract. Scott  V.  Colmesnil,  7  J.  J. 
Marsh.  (Ky.)4i6. 

4.  Sedam  v.  Williams,  4  McLean  (U. 
S.)  51.  See  also  cases  in  preceding 
note. 

Illustration.  —  In  Crosby  v.  Jerolo- 
man, 37  Ind.  264,  an  action  was 
brought  on  notes  executed  by  A  and 
a  mortgage  executed  by  B  to  secure 
said  notes.     Both  were   members  of  a 
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the  case  of  a  judgment  by  confession.* 

Effect  upon  Dormant  Partners.  —  This  rule  applies  without  regard  to 
whether  or  not  the  plaintiff  had  knowledge  that  the  defendants  in 
the  subsequent  suit  were  members  of  the  firm  at  the  time  of 
bringing  the  first  action,*  and  a  separate  judgment  against  one 
of  several  partners  is  a  bar  to  another  action  against  the  others 
for  the  same  cause,  even  though  they  were  dormant,  and  the 
plaintiff  was  ignorant  of  the  fact  at  the  time  of  suit.' 

(2)  Under  Statute.  —  The  general  rule  hereinbefore  stated  has 
been  changed  in  many  states  by  statutes  authorizing  a  discon- 
tinuance as  to  partners  not  served  and  judgment  against  those 
who  have  been  served  with  process."*  Under  such  statutes  a 
judgment  for  the  plaintiff  against  those  served  will  not  merge 
the  liability  of  the  others  *  so  as  to  prevent  a  recovery  in  a  sub- 


firm.  B  acted  for  and  in  behalf  of  the 
firm,  which  firm  agreed  to  pay  the 
notes.  A  personal  judgment  was 
taken  against  A,  and  a  judgment  of 
foreclosure  against  B,  but  no  judgment 
against  the  other  members  of  the  firm. 
It  was  held  that  a  judgment  could  have 
been  taken  against  all  the  members  of 
the  firm,  and  that  such  proceeding  and 
judgment  were  a  bar  to  a  subsequent 
action  against  any  member  of  the  firm 
for  the  same  subject-matter. 

1.  Kantrowitz  v.  KuUa,  (City  Ct.)  9 
N.  Y.  St.  Rep.  540,  in  which  case  the 
court  said'.  "  It  is  too  well  settled  in 
this  state  to  admit  of  argument  that  a 
judgment  against  one  of  two  joint 
debtors  merges  the  debt,  and  tl.-it  no 
action  will  lie  thereafter  against  the 
other,  excepting  only  in  the  case  of 
a  judgment  by  confession,  which  is 
especially  provided  for  by  section  1278 
of  the  Code."  Citing  Candee  v.  Smith, 
93  N.  Y.  349. 

As  to  the  effect  of  judgments  con- 
fessed by  one  partner  only,  see  supra, 
II.  IX.  d.  (2){d)  Merger. 

2.  Scott  V.  Colmesnil,  7  J.  J.  Marsh. 
(Ky.)  416;  Robertson  v.  Smith,  18 
Johns.  (N.  Y.)  459;  Smith  v.  Black,  9 
S.  &  R.  (Pa.)  142;  Tynburg  v.  Cohen, 
67  Tex.  220. 

3.  Lingenfelser  v.  Simon,  49  Ind.  82; 
Holman  z/.  Langtree,  40  Ind.  349;  Cros- 
by V.  Jeroloman,  37  Ind.  264;  Barnett 
V.  Juday,  38  Ind.  86;  Tynburg  v. 
Cohen,  67  Tex.  220.  See  also  Mason 
V.  Eldred,  6  Wall.  (U.  S.)  231. 

Eztingoisliment  of  Dormant  Partner's 
Liability.  —  Where  the  ostensible  part- 
ner had  given  notes  in  the  name  of  the 
partnership  for  merchandise  purchased 
for  the  use  of  the  partnership,  upon 


which  the  payee  in  ignorance  of  the 
partnership  sued  and  recovered  judg- 
ment against  the  former  alone,  it  was 
held  in  an  action  against  the  dormant 
partner  that  the  liability  of  the  latter 
upon  the  notes  was  extinguished  by 
the  judgment.  Moale  v.  Hollins,  11 
Gill  &  J.  (Md.)  II.  See,  however,  Wat- 
son V.  Owens,  i  Rich.  L.  (S.  Car.)  iii, 
wherein  it  was  held  that  if  one  sells  to 
an  ostensible  partner,  and,  not  knowing 
that  there  were  dormant  partners,  takes 
the  individual  note  of  the  ostensible 
partner  on  which  he  recovers  judgment 
and  issues  execution,  which  is  returned 
nulla  bona,  he  will  not  be  barred  from 
his  action  against  all  the  partners. 

Judgment  against  One  Not  Vacated.  — 
In  Wilkins  v.  Budd,  6  N.  J.  L.  153,  it 
was  held  that  the  court  will  not  order 
a  judgment  against  a  defendant  to  be 
vacated  because  the  plaintiff  thinks  he 
has  discovered  a  partner  of  such  de- 
fendant and  to  enable  the  plaintiff  to 
bring  an  action  against  the  defendant 
and  such  supposed  partner. 

4.  See  supra,  II.  2.  b.  (i)  (b)  Service 
upon  One  Partner. 

5.  Ells  V.  Bone,  7iGa.  466;  Loney  v. 
Bailey,  43  Md.  11 ;  Bonesteel  v.  Todd, 
9  Mich.  371 ;  Oakley  v.  Aspinwall,  4  N. 
Y,  513;  Reed  v.  Girty,  6  Bosw.  (N.  Y.) 
567;  Union  Bank  v.  Hodges,  ir  Rich. 
L.  (S.  Car.)  480;  Lowry  v.  Hardwick.  4 
Humph.  (Tenn.)  188;  Wootersz*.  Smith, 
56  Tex.  198;  Mason  v.  Eldred,  6  Wall. 
(U.  S.)  231. 

In  Kentucky  it  was  formerly  held 
that  a  judgment  against  one  partner, 
whether  the  others  are  ostensible  or 
secret,  discharges  the  firm  from  liability 
to  be  sued  for  the  same  debt.  Nichols 
V.  Burton,  5  Bush  (Ky.)  320.  This 
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sequent  suit  against  them.* 

A  Return  of  Non  Est  Inventus  as  to  the  partner  on  whom  no  service 
was  perfected,  will  not  operate  to  cause  a  merger  of  his  liability 
in  the  first  judgment.* 


case  was,  however,  overruled  in  the  later 
case  of  Williams  v.  Rogers,  14  Bush 
(Ky.)  776,  in  which  the  court  said:  "  At 
common  law,  in  a  proceeding  to  en- 
force such  a  liability,  all  those  jointly 
bound  were  necessary  parties  defend- 
ant. This  requirement  applied  to  all 
persons  of  every  description,  with  but 
two  apparent  exceptions,  and  one  of  the 
two  was  the  case  of  asuit  against  a  part- 
nership in  which  a  dormant  partner 
was  not  a  necessary  although  a  proper 
party,  i  Chitty  on  Pleadings,  42,  43. 
In  such  case,  however,  the  nonjoinder 
of  all  the  joint  obligors  was  not  neces- 
sarily fatal  to  the  action.  If  a  plea  in 
abatement  was  not  interposed,  the  ob- 
jection was  waived,  and  a  judgment 
rendered  against  those  sued  was  valid. 
1  Chitty  on  Pleadings,  46.  The  effect 
of  such  a  judgment  was  to  merge  the 
claim  against  the  other  joint  obligors 
and  prevent  any  proceeding  against 
them,  either  severally  or  jointly. 
Freeman  on  Judgments,  §§  231,  232; 
Pomeroy  on  Remedies  and  Remedial 
Rights,  §§  275,  277,  and  279.  These 
common-law  rules  as  to  joint  and  sev- 
eral liability  upon  contracts  are  in 
effect  abolished  by  the  Civil  Code." 

In  Maryland,  if  two  or  more  persons 
are  sued  in  a  joint  action,  the  plaintiff 
is  entitled  to  proceed  against  one  or 
more  of  the  defendants  upon  service  of 
process  against  them,  notwithstanding 
there  may  be  others  not  served.  He 
can  proceed  to  judgment  against  those 
served  with  process,  without  danger  of 
losing  his  remedy  against  those  not 
served.  Loney  v.  Bailey,  43  Md.  11. 
In  this  case  the  court  said:  "  Before 
the  Act  of  1839,  chapter  14,  now  em- 
bodied in  the  Code,  art.  49,  ^  10,  in  an 
action  against  a  partnership  firm  on  a 
partnership  contract  not  under  seal,  all 
those  who  were  partners  at  the  time  of 
the  contract  were  required  to  be  joined 
as  defendants,  the  contract  being  joint; 
and  the  omission  to  join  all  the  part- 
ners as  defendants  could  be  taken  ad- 
vantage of  by  plea  in  abatement,  or  if 
it  expressly  appeared  on  the  face  of  the 
declaration,  or  other  pleading  of  the 
plaintiff,  that  the  party  omitted  was 
still  living,  as  well  as  that  he  jointly 
contracted,    the    nonjoinder   could   be 


taken  advantage  of  by  demurrer  or 
motion  in  arrest  of  judgment,  i  Chitty 
PI.  46;  Kent  V.  HoUiday,  17  Md.  387. 
This  is  still  the  well-settled  law,  un- 
affected by  the  statute  referred  to.  But 
there  was  another  consequence  attend- 
ing the  omission  of  a  partner  or  joint 
debtor  in  an  action  upon  the  joint  con- 
tract, and  that  was,  that  the  judgment 
recovered  against  one  or  more  of  such 
joint  debtors  merged  and  extinguished 
the  debt  as  against  those  not  joined  in 
the  action,  and  if  they  were  subse- 
quently sued  on  the  original  joint  con- 
tract they  could  plead  in  bar  the  former 
judgment  recovered  against  their  co- 
contractors.  Moale  V.  Hollins,  11  Gill 
&  J.  (Md.)  II;  Robertson  v.  Smith,  iS 
Johns.  (N.  Y.)459;  King  v.  Hoare,  13 
M.  &  W.  494.  It  was  to  prevent  this 
latter  consequence  that  the  statute  to 
which  we  have  referred  was  passed. 
That  statute  declares  that  a  judgment 
rendered  against  one  or  more  partners, 
or  one  or  more  persons  jointly  liable  on 
any  contract,  less  than  the  whole  num- 
ber jointly  bound,  shall  not  work  an 
extinguishment  or  merger  of  the  cause 
of  action,  as  respects  the  liability  of 
the  partners  or  persons  not  boiind  by 
such  judgment,  but  that  they  shall  re- 
main liable  to  be  sued  as  if  their  orig- 
inal responsibility  had  been  joint  and 
several." 

1.  Ells  V.  Bone,  71  Ga.  466;  Bone- 
steel  V.  Todd,  9  Mich.  371;  Mason  z/. 
Eldred,  6  Wall.  (U.  S.)  231.  See  also 
Grif5n  v.  Orman.  9  Fla.  22. 

2.  Ells  V.  Bone,  71  Ga.  466.  In  this 
case  the  court  said:  "  It  is  further  in- 
sisted that  the  merger  will  follow,  un- 
less the  terms  of  the  statute  are  strictl}' 
complied  with,  and  there  has  been  a 
return  of  non  est  inventus  as  to  the  de- 
fendant on  whom  no  service  has  been 
effected;  that  this  return  is  a  condition 
precedent  to  the  operation  of  the  stat- 
ute. In  Printup  v.  Turner,  65  Ga.  78, 
this  court  held  that  '  when  a  suit  is 
brought  against  copartners,  or  against 
the  survivors  of  a  partnership,  it  is  not 
necessary  to  declare  against,  and  pray 
process  as  to,  all  the  members  thereof, 
and  have  a  return  of  non  est  inventus 
as  to  those  not  served,  in  order  to  bind 
their  interest  in  the  partnership  effects 
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Effect  of  Judgment  as  Fixing  Liability  of  Partner  Not  Served.  —  In  at  least 
two  states  it  is  provided  bj^  statute  that  a  judgment  recovered  in 
an  action  against  all  the  partners  shall  not  merge  the  liability  of 
the  partners  not  served  with  process  and  not  appearing  in  the 
action,  but  that  the  judgment  shall  only  be  evidence  of  the 
extent  of  the  plaintiffs'  demand  after  their  liability  shall  have 
been  established  by  other  evidence.* 

Where  by  Statute  Joint  Obligations  Are  Made  Joint  and  Several,  an  unsatis- 
fied judgment  against  one  or  more  partners  will  not  operate  as  a 
merger  of  the  liability  of  those  not  served,  and  a  personal  judg- 
ment may  be  recovered  in  a  subsequent  action  against  such  part- 
ners.* 

g.  Amendments  —  As  to  Name  of  Member.  —  Since  a  court  retains 
control  over  its  judgments  during  the  term  at  which  they  are  ren- 
dered,* it  may  permit  a  judgment  to  be  amended  as  to  the  name 
of  a  partner  so  that  it  will  correctly  describe  the  partnership 
against  which  the  judgment  was  entered.* 

12.  Costs  —  Effect  of  Death  of  Resident  Member  of  Plaintiff  Firm.  —  If  the 
only  resident  member  of  a  partnership,  whose  members  are  plain- 
tiffs, dies  pending  the  suit,  the  defendant  may  demand  security 
for  costs  against  the  surviving  plaintiffs.* 

13.  Execution  and  Enforcement  of  Judgments  —  a.   Executions. 

—  As  to  execution  on  judgments  in  actions  between  partners 
and  third  persons,  see  article  EXECUTIONS  AGAINST  Property, 
vol.  8,  pp.  414,  423,  537. 

b.  Enforcement  OF  Judgments  —  (i)  Actions  on  Judgments 

—  (a)  Against  Partners  —  aa.  Parties  —  Suit  against  One  Partner  on  Judg- 
ment against  Finn.  —  Where,  by  statute,  it  is  provided  that  all  con- 
tracts, joint  at  common  law,  shall  be  construed  to  be  joint  and 

in  either  case,  the  judgment  binds  the  which  is  afterwards  set  aside  cannot 

partners  served  as  to  their  individual  avail  as  a  defense.     Gilman  v.  Foote, 

property  and  all   the   property  of   the  22  Iowa  560. 

partnership.'  "  3.  See    article  Opening,   Amending, 

1.  Mason  v.  Eldred,  6  Wall.  (U.  S.)  and  Vacating  Judgments,  ante,  p.  202. 
23],  which    case   was    decided    under  4.  Sugg  w.  Thornton,  73  Tex.  666. 

a  statute  of   Michigan;   Bonesteel   v.  Amendment  of  Judgment  Ignoring  Death 

Todd,  9  Mich.  371;  Oakley  v.  Aspin-  of  Partner  Pending  Appeal.  —  Where  an 

wall,  4  N.  Y.  515.  action  is  brought  by  partners,  and  the 

2.  Hyman  v.  Stadler,  63  Miss.  362;  defendant  appeals  therefrom,  and  on 
Nichols  f.  Cheairs,  4 Sneed(Tenn.)  22q;  motion  the  appeal  is  dismissed  and 
Rufty  V.  Claywell,  93  N.  Car.  306;  judgment  is  rendered  for  the  plaintiffs, 
Davis  V.  Sanderlin,  119  N.  Car.  84.  though  one  of  the  partners  dies  pend- 
See  also  article  Judgments,  vol.  11,  p.  ing  the  appeal  and  before  the  judgment 
855.  in  the  superior  court,  and  no  order  is 

Judgment  against  a  Several  Obligor —  taken  allowing  the  action  to  proceed  in 
Satisfaction.  —  The  recovery  of  a  judg-  the  name  of  the  survivor,  such  a  judg- 
ment upon  a  promissory  note  executed  ment  is  amendable,  and  a  motion  to 
by  a  firm  and  also  by  an  individual  set  it  aside  is  properly  overruled.  Guill 
member  thereof,  against  the  latter  as  a  v.  Pierce,  78  Ga.  49. 
several  maker,  is  not  a  bar  to  a  subse-  5,  Lambert  v.  Smith,  i  Cratich  (C. 
quent  action  against  the  firm,  unless  C.)  347,  in  which  case  it  was  held  that 
there  be  an  actual  satisfaction  of  such  the  court  will  continue  the  cause  to 
judgment.      An   entry   of   satisfaction  give  the  defendants  an  opportunity  to 
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several,  all  the  partners  are  not  necessary  parties  to  an  action 
upon  a  judgment  recovered  against  two  or  more  persons  as  part- 
ners, but  one  partner  alone  may  be  sued  upon  the  judgment.* 

Necessary  Parties  in  Action  on  Judgment  against  Partners  Served.  —  It  has 
been  held  that,  under  a  statute  providing  that  where  an  action  is 
against  defendants  jointly  indebted  on  a  contract  the  plaintiff 
may  proceed  against  the  defendant  served,  in  an  action  on  a  judg- 
ment rendered  against  one  partner  served,  the  partner  not  served 
is  not  a  proper  party  defendant,  since  the  partner  not  served  is 
not  bound  by  the  judgment,  nor  personally  liable  for  its  satisfac- 
tion.* 

bb.  Description  of  Defendant  Partners  in  Suit  on  Judgment.  —  Since, 
where  a  judgment  has  been  rendered  against  several  as  partners, 
it  affects  them  as  individuals  so  far  as  the  rights  of  the  plaintiff 
are  considered,  in  a  suit  on  such  judgment  it  is  not  material 
whether  they  are  described  as  partners  or  not.' 

cc.  Revivor  of  Judgment  against  Executor  of  Partner  Served.  — 
Where  a  judgment  may  be  rendered  against  a  partner  served, 
to  be  enforced  against  the  partnership  property  and  against  such 
partner  served,  a  judgment  against  one  of  two  partners  may  be 
revived  against  the  personal  representatives  of  the  one  against 
whom  the  judgment  was  rendered,  and  the  plaintiff  need  not  pur- 
sue his  remedy  against  the  surviving  partner.^ 

(b)  By  Partners  —  Suit  on  Judgment  in  Favor  of  Firm  by  Surviving  Partner.  — 
Upon  the  death  of  one  member  of  a  partnership,  the  surviving 
partner  succeeds  to  the  choses  irj  action  of  the  partnership,  hold- 
ing them  for  partnership  purposes,  and  is  the  proper  partner  to 
institute  suit  for  the  collection  thereof.  Accordingly,  where  a 
judgment  is  recovered  in  the  names  of  all  the  partners  after  the 
dissolution  of  the  partnership,  and  one  of  the  partners  dies  after 
the  recovery  thereof,  the  surviving  partners  have  the  exclusive 
right  to  sue  on  such  judgment.* 

Suit  on  Judgment  in  Favor  of  Surviving  Partner.  —  Where  a  judgment 
has  been  recovered  in  the  name  of  the  surviving  partner,  as  such, 
it  can  be  enforced  only  in  his  name,  or  if  he  be  dead,  in  the 
name  of  his  personal  representative.  After  his  death  the  admin- 
istrator of  the  partner  who  died  first  has  no  right  to  have  it 
revived  in  his  name.® 

(2)  Enforcement  as  to  Partner  Not  Served — In  General.  —  In 
California,  by  statute,  where  a  judgment  is  recovered  against 
one  or  more  of  several  persons,"  jointly  indebted  upon  an  obliga- 
tion," by  certain  prescribed  proceedings,  those  partners  not  orig- 

lay  the  rule  and  give  sixty  days'  no-  4.  Wright  v.  Harris,  24  Ga.  415. 

tice.     And  see  generally  article  Costs,  6,  Hargadine   v.    Gibbons,    45    Mo. 

vol.  5,  p.  100.  App.  460,   114  Mo.    561;    Judy  v.  St. 

1.  Belleville  Sav.  Bank  v.  Winslow,  Louis  Ice  Mfg.,  etc.,  Co.,  60  Mo.  App. 
30  Fed.  Rep.  488.  114. 

2.  Tay  v.  Hawley,  39  Cal.  93.  6.  Copes  v.   Fultz,    i    Smed.   &    M. 

3.  Stephens  v.  Roby,  27  Miss.  744.  (Miss.)  623. 
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inally  served  with  summons,  in  an  action  upon  a  partnership's 
indebtedness,  and  who  did  not  appear,  may  be  summoned  to 
show  cause  why  they  should  not  be  bound  by  the  judgment  as 
though  they  had  been  originally  served.* 

14.  AppeUate  Review  —  a.  In  General  —  Appeal  by  One  or  More 
Partners.  —  A  joint  judgment  against  partners,  if  reversed  as  to 
one,  must  be  reversed  as  to  all  parties,  even  though  one  only 
appeals.* 

b.  Notice  of  Appeal.  —  Where  the  respondents  in  an  appeal 


1.  Illinois  Statute.  —  In  Sandusky  v. 
Sidwell,  173  111.  4Q3,  it  was  held  that 
III.  Prac.  Act,  |  9,  providing  that  if 
the  summons  is  served  on  one  of  the 
defendants,  but  not  on  all,  the  plaintiff 
may  lake  judgment  against  the  party 
served,  and  may  afterwards  bring  the 
other  obligors  into  court  by  a  sum- 
mons in  the  nature  of  a  scire  facias, 
applies  only  where  the  obligation  is 
joint  and  several,  and  not  to  partner- 
ship obligations. 

Nature  of  Such  Proceedings.  —  In 
Waterman  v.  Lipman,  67  Cal.  26,  it 
was  held  that  proceedings  under  Code 
Civ.  Pro.  Cal.,  §  989  et  seq.,  for  the 
purpose  of  binding  a  partner  by  a  judg- 
ment recovered  against  his  copartner, 
are  in  the  nature  of  an  action  upon  a 
judgment,  and  neither  the  pleadings 
nor  the  judgment  in  the  original  action 
can  be  amended. 

2.  Dickson  v.  Burke,  28  Tex.  117; 
Wood  V.  Cullen,  13  Minn.  394. 

Default  Judgment  —  Insufficient  Cita- 
tion as  to  One  Partner.  —  A  joint  judg- 
ment by  default  against  partners  when 
citation  has  not  been  served  the  requi- 
site length  of  time  before  the  return  day 
upon  one  partner,  must  be  reversed  as 
to  both,  although  only  one  of  them 
prosecutes  the  writ  of  error,  and  al- 
though the  other  was  served  in  time. 
Dickson  v.  Burke,  28  Tex.  117,  citing 
Willie  V.  Thomas,  22  Tex.  175. 

Partnership  Sued  in  Firm  Name  —  Peti- 
tion in  Error  by  One  Partner. —  Where, 
by  statute,  a  partnership  may  be  sued 
in  the  firm  name,  and  service  may  be 
had  at  its  place  of  business,  one  part- 
ner, though  he  gives  the  name  to  the 
firm,  cannot  file  a  petition  in  error  as 
he  has  no  standing  in  court.  Busch- 
hausen  v.  Schlick,  2  Cine.  Wkly.  L. 
Bui.  95,  7  Ohio  Dec.  (Reprint)  307. 

Appeal  to  Be  in  Name  of  All  Partners.  — 
According  to  some  decisions,  in  the 
case  of  a  joint  judgment  against  part- 
ners,   such     judgment,    being     entire 


against  both,  can  be  appealed  from 
only  by  both  jointly,  or,  at  the  best,  by 
one  in  the  name  of  both.  Curry  v. 
Stokes,  12  R.  I.  52;  Tupery  v.  Lafitte, 
19  La.  Ann.  296;  Saux  v.  Lafevre,  12 
La.  Ann.  757.  See  also  Westover  v. 
Dobson,  (Kan,  1897)  47  Pac.  Rep. 
620. 

Partner  Refusing  May  Be  Made  Defend- 
ant.—  In  the  case  of  VVestover  v.  Dob- 
son,  (Kan.  1897)  47  Pac.  Rep.  620.  the 
court,  in  holding  that  a  partner  in  a 
firm  against  whom  a  judgment  has 
been  rendered  is  an  essential  party  to 
an  appeal  therefrom,  even  though  he 
may  have  defaulted,  said:  "  The  judg- 
ment being  joint  against  Westover  and 
Wolsey,  it  would  seem,  prima  facie, 
that  Wolsey  should  join  in  the  petition 
in  error;  but,  if  his  consent  could  not 
be  obtained,  then  he  might  have  been 
properly  made  a  defendant,  the  reason 
being  stated  in  the  petition  in  error. 
Code  Civ.  Pro.,  §  37.  The  petition  in 
error  is  defective  in  not  stating  the  rea- 
son for  making  Wolsey  a  defendant." 

Judgment  Bemanded  as  to  One,  Dis- 
missed as  to  Others.  —  In  Cunningham 
V.  Smithson,  12  Leigh  (Va.)  33,  the 
plaintiff  in  equity  set  up  a  claim 
against  a  mercantile  house,  and  the 
only  question  put  in  issue  was  whether 
the  house  was  liable,  or  only  an  indi- 
vidual member  of  it.  The  plaintiff  ob- 
tained a  decree  against  the  house.  On 
appeal,  the  decree  was  reversed,  be- 
cause in  the  opinion  of  the  appellate 
court  there  was  no  proof  of  the  liabil- 
ity of  the  house,  but  only  of  the  indi- 
vidual partner.  It  was  held  that  in 
such  case  the  appellate  court  would 
not  remand  the  cause  as  to  all  the  par- 
ties, in  order  to  give  the  plaintiff 
opportunity  to  adduce  further  proof  of 
the  liability  of  the  house,  but  would 
dismiss  the  bill  as  to  the  partners  held 
not  liable,  and  remand  the  cause  for 
proceedings  against  the  partner  only 
who  was  held  liable. 
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from  a  judgment  are  partners,  service  of  notice  of  appeal  upon 
one  is  notice  to  both.* 

c.  Description  of  Partnership  on  Appeal.  —  Where,  in 
an  action  against  partners,  a  judgment  is  rendered  against  them, 
such  partners  should  be  described  on  appeal  by  the  same  name 
as  in  the  original  action  in  the  lower  court.* 

d.  Prosecution  of  Appeal  by  Surviving  Partner. — 
When  one  of  several  partners  dies  after  an  appeal  is  granted  on 
the  judgment  against  them,  the  surviving  partner  has  a  right  to 
prosecute  the  appeal  without  reviving  it  as  to  the  deceased  part- 
ner.' 

e.  Reversal  as  to  Part.  —  Where,  in  an  action  against  part- 
ners upon  a  partnership  liability,  a  several  judgment  may  be 
rendered  against  each  partner,  or  a  judgment  may  be  rendered 
against  one  and  the  action  dismissed  as  to  the  other,  the  appel- 
late court  may  affirm  the  judgment  as  to  one  partner  and  reverse 
it  as  to  the  other.* 

15.  Attachment  —  a.  In  General.  —  Ordinarily,  the  rules  gov- 
erning actions  in  attachment  apply  as  between  partners  and  third 
persons  just  as  in  other  cases,  and  a  statute  authorizing  an  action 
at  law  against  a  partnership  by  the  firm  name  applies  to  actions 
commenced  by  attachment  also.* 

b.  Affidavit  —  (i)  Requisites  —  (a)  Generally.  —  Attachment 
proceedings  being  purely  statutory,  and  being  a  remedy  to  be 
used  only  when  absolutely  necessary  to  the  safety  of  the  debt,  an 
affidavit  for  an  attachment  against  partners,  as  against  other  joint 
obligors,  should  show  that  all  the  partners  come  within  the  pro- 
visions of  the  statute  authorizing  the  writ,  or  the  latter  should 
not  be  granted.* 

1.  Perrine  v.  Miller,  4  Thomp.  &  C.  Hamilton,  (Ky.  1894)  24  S.  W.  Rep. 
(N.  Y.)  36;   Shirley  v.  Burch,   16  Ore-    613. 

gon  83.  5.  McCaskey  v.  Pollock,  82  Ala.  174. 

2.  Garland  v.  Bartels,  2  N.  Mex.  i.  Amendment  by  Striking  Out  Individual 

3.  Clay  V.  Gibson,  13  Ky.  L.  Rep.  Names.  —  Where  an  action  is  com- 
414;  Clay  V.  Grayson,  13  Ky.  L,  Rep.  menced  against  two  or  more  persons 
415.  See  also  Cunningham  v.  Smith-  as  partners,  stating  their  individual 
son,  12  Leigh  (Va.)  33.  names  and   the   name  of  the   partner- 

Bepresentative  of  Deceased  Made  Party  ship,  the  names  of  the  parties  may  be 

on  Motion.  —  The  death  of  a  partner,  struck  out  by  amendment,  leaving  the 

whoiscoplaintiff  with  the  other  member  action  to  proceed  against  the  partner- 

of  a  firm,  during  the  pendency  of  the  ship  by  its  common  name.     McCaskey 

suit  in  the  Supreme  Court  on  appeal,  v.  Pollock,  82  Ala.   174,  citing  Sims  v, 

presents  no  objection  to  proceeding  to  Jacobson,  51  Ala.  186. 

final  judgment  in  the  name  of  the  sur-  6.  See  generally  article  Attachment, 

viving    partner,    without    making   the  vol   3,  p.  i. 

representative  of  the  deceased  a  party.  Statutory  Essentials  Mast  Be  Complied 

Yet  the  court,  on  motion  of  the  surviv-  with.  —  Courrier  v.  Cleghorn,  3  Greene 

ing  partner  or  the  appellee,  will  grant  (Iowa)  523.     In  this  case  the  court  said . ■ 

&  scire  facias  to  mdike  such  representa-  "The   note  was  a  firm   note,  and   the 

tive  a  party.     Gunter  z*.  Jarvis,  25  Tex.  petition  sets  forth  that  the  defendants 

581.             '  as  a  late  firm,  etc.,  are  indebted.     Both 

4.  Bridgford  z/.  Fogg,  (Ky.  1890)  14  the  defendants  are  sued.  The  affidavit 
S.  W.   Rep.  600.     See  also  Palmer  v.  states  that  Royal  S.  Adams  is  about  to 
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(b)  Setting  Out  Individual  Names  of  Partners  —  aa.  In  Actions  by  Partners. 
—  According  to  some  decisions  certainty  as  to  the  parties  being 
indispensable,  it  has  been  held  that,  in  an  action  by  a  partner- 
ship, commenced  by  attachment,  failure  to  state  the  individual 
names  of  the  several  partners  in  the  afifidavit,  bond,  or  writ  may 
be  pleaded  in  abatement,  unless  expressly  permitted  by  statute.* 
According  to  other  decisions,  however,  it  is  erroneous  to  dismiss 
an  attachment  because  the  affidavit  fails  to  set  out  the  names  of 
the  individuals  composing  the  firm.* 


dispose  of  his  property,  etc.  The  bond 
is  given  to  the  defendants,  and  the  writ 
issues  against  Adams.  These  proceed- 
ings are  irregular,  and  the  writ  of 
attachment  should  have  been  quashed 
by  the  court.  The  note  being  a  part- 
nership note,  given  no  doubt  for  the 
benefit  of  the  firm,  unless  there  was 
some  evidence  that  Courrier,  one  of 
the  late  firm,  was  insolvent,  and  also 
that  there  was  not  partnership  assets 
for  the  payment  of  the  debt,  an  attach- 
ment ought  not  to  issue  against  the 
private  property  of  an  individual 
member  of  the  firm.  The  showing  of 
the  plaintiff  in  his  petition,  affidavit, 
and  the  note,  clearly  establish  the  fact 
that  these  men  were  partners  in  busi- 
ness, and  that  whatever  the  note  was 
given  for  was  for  the  use  of  the  firm, 
and  we  think  because  one  of  the  mem- 
bers of  the  firm  was  about  to  dispose 
of  his  private  property,  unless  there  is 
something  in  the  afllidavit  to  raise  a 
presumption  against  the  solvency  of 
the  other  joint  obligor,  that  an  attach- 
ment cannot  issue.  The  object  of  an 
attachment  proceeding  is  to  enable  a 
creditor  to  secure  the  collection  of  his 
debts.  It  is  a  violent  remedy,  and 
never  was  intended  to  be  given  only 
when  the  absolute  safety  of  the  debt 
would  seem  to  depend  upon  a  resort  to 
this  remedy.  The  plaintiff  should  al- 
ways make  out  by  his  own  showing  a 
prima  facie  case,  by  bringing  himself 
within  the  requirements  of  the  law, 
and  then  the  writ  in  the  first  instance 
is  a  writ  of  right.  The  statute  in  all 
its  essential  provisions  should  be  sub- 
stantially complied  with,  or  he  will  take 
nothing  by  his  proceeding." 

1.  Sims  z/.  Jacobson,  51  Ala.  186.  In 
this  case  the  court  said:  "  The  attach- 
ment was  sued  out  by  the  plaintiffs  in 
their  firm  name,  neither  the  writ, 
bond,  or  affidavit  disclosing  the  indi- 
vidual names  of  the  several  partners. 
In  process  and  pleading,  at  common 


law,  certainty  with  regard  to  the  par- 
ties to  the  suit  was  indispensable. 
Therefore,  a  writ  or  declaration,  by  or 
against  a  partnership,  must  have  men- 
tioned the  names  of  the  partners. 
I  Chitty's  PI.  256;  Reid  v.  McLeod,  20 
Ala.  576;  Lanford  v.  Patton,  44  Ala. 
584.  This  common-law  rule  is  un- 
changed as  to  suits  by  a  partnership. 
The  first  plea  in  abatement  to  the 
attachment  was,  therefore,  properly 
sustained.  But  the  second  plea  in 
abatement  should  not  have  been  sus- 
tained. The  statute  (Rev.  Code,  §  2538) 
authorizes  a  suit  against  partners  by 
their  common  name,  the  judgment 
binding  only  the  joint  or  partnership 
property."  See  also  Norman  v.  Horn, 
36  Mo.  App.  41Q. 

Seizure  of  Property  a  Trespass.  —  A 
writ  of  attachment  issued  upon  an  affi- 
davit, which  recites  that  it  was  made  by 
a  partnership  and  which  is  signed  by 
the  firm,  is  without  warrant  of  law, 
and  the  seizure  of  property  thereunder 
is  a  trespass,  as  an  affidavit  cannot  be 
made  by  a  firm  as  such.  Norman  v. 
Horn,  36  Mo.  App.  419 

2.  Gazan  v.  Royce,  78  Ga.  512.  See 
also  Mandel  v.  Peet,  18  Ark.  236;  De 
Leon  V.  Heller,  77  Ga.  740. 

Affidavit  by  Attorney  in  Firm  Name.  — 
In  Gazan  v.  Royce,  78  Ga.  512,  it  was 
held  that  where  an  affidavit  to  obtain 
an  attachment  was  made  by  an  attor- 
ney at  law,  who  stated  that,  to  the  best 
of  his  knowledge  and  belief,  the 
defendant  was  indebted  in  a  certain 
amount  to  the  firm  of  which  he  was 
attorney,  and  he  further  swore  to  the 
ground  of  the  attachment,  setting  it 
forth  in  the  terms  of  the  statute,  this 
was  a  positive  statement  as  to  the 
ground  of  the  attachment,  and  was 
sufficient. 

Affidavit  by  One  Member  of  Firm  Signed 
in  Firm  Name.  —  An  affidavit  for  attach- 
ment made  by  one  member  of  a  firm, 
thus,  "  I,  Robert  Powell,  state,"  etc.. 
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Averment  that  Firm  Has  Good  Beason  to  Believe,  etc.  —  It  has  been  held 
that  an  affidavit  which  states  that  the  plaintiffs,  giving  their  firm 
name  only,  have  good  reason  to  believe,  is  sufficient,  without 
alleging  that  the  individuals  composing  the  firm  believe.* 

Amendment  by  Addition  of  Names.  —  Even  though  an  affidavit  in 
attachment  by  a  partnership  should  state  the  names  of  the  part- 
ners composing  it,  yet,  according  to  some  decisions,  an  affidavit 
setting  out  only  the  firm  name  is  not  void,  but  may  be  amended 
by  inserting  the  individual  names.® 

bb.  Against  Partners  —  Effect  of  Omission  to  State  Individual  Names.  — 
Although  it  is  the  better  practice  to  set  out  in  an  affidavit  for  an 
attachment  against  partners  the  names  of  all  the  persons  compos- 
ing the  debtor  firm,  yet  it  would  seem  that  an  affidavit  which 
merely  alleges  that  the  firm  is  indebted  will  not  be  void,  and 
especially  if  the  defendants  plead  to  the  merits.^ 

Individual  Names  Unnecessary  Where  Action  in  Firm  Name  Proper.  —  Under 
statutes  authorizing  actions  against  partners  by  their  firm  name, 
the  partners'  individual  names  need  not  be  stated."* 

(c)  Averment  of  Eesidence  of  Plaintiffs.  —  Where  it  is  not  requisite 
that  all  the  members  of  a  firm  doing  business  in  the  state  should 


and  signed,"  Forrester  &  Powell,"  is 
sufficient.  Fortenheim  v.  Claflin,  47 
Ark.  49. 

Affidavit  by  One  Member  of  Firm  Not 
Signed.  —  In  Fortenheim  v.  Claflin,  47 
Ark.  49,  the  court  in  holding  that  an 
affidavit  made  by  one  of  a  firm  in  his 
own  name,  and  not  signed  at  all,  may 
be  cured  by  amendment,  said:  "  Now, 
as  the  body  of  the  affidavit  ran,  '  I, 
Robert  Powell,  state,'  etc.,  and  was 
signed  '  Powell  '  and  another,  this 
would  seem  to  be  a  sufficient  signing 
to  satisfy  a  very  rigid  rule,  but  if  the 
affidavit  had  not  been  signed  at  all  the 
defect  might  have  been  cured  by 
amendment."  Citmg  West  Tennessee 
Agricultural,  etc.,  Assoc,  z/.  Madison,  9 
Lea  (Tenn.)  407. 

Affidavit  in  Attachment  by  Nonresident 
Firm.  —  In  Cady  v.  Smith,  12  Neb.  628, 
it  was  held  that  an  attachment  by  a 
nonresident  partnership  in  the  firm 
name  is  not  void.  The  want  of  legal 
capacity  to  sue  must  be  objected  to  on 
that  ground,  or  it  will  be  waived. 

1.  Stewart  v.  Katz,  30  Md.  344. 

2.  Amendment  of  Affidavit.  —  In  Emer- 
son V.  Detroit  Steel,  etc.,  Co.,  100 
Mich.  127,  an  affidavit  in  attachment  in 
favor  of  a  partnership  doing  business 
under  the  firm  name  of  the  Spearman 
Iron  Company  did  not  state  the  names 
of  the  partners,  but  did  show  that  the 
Spearman  Iron  Company  was  located 


at  a  certain  place,  that  the  affiant  was 
its  agent,  and  that  it  was  the  concern 
with  which  the  defendant  had  the  deal- 
ings which  were  the  basis  of  the  suit. 
It  was  held  that  the  real  plaintiff  was 
sufficiently  denoted  by  the  afSdavit, 
and  that  an  amendment  showing  the 
names  of  the  plaintiffs  was  permissible. 
The  court  said:  "  The  case  of  Freer  v. 
White,  91  Mich.  74,  is  relied  upon  as 
establishing  the  doctrine  that  an  affi- 
davit in  attachment  is  not  amendable. 
It  is  true  that  the  court  held  in  that 
case  that  the  affidavit  was  not  amend- 
able, but  the  amendment  in  that  case 
was  in  matter  of  substance.  The  affi- 
davit did  not  of  itself  furnish  the  means 
of  rendering  its  statements  certain.  It 
was  said  of  the  averment  that  it  was 
jurisdictional,  and  that  it  was  neces- 
sary to  the  validity  of  the  affidavit  that 
such  averment  be  made  in  such  form 
that  perjury  could  be  predicated  upon 
it  if  false.  If  that  test  be  applied  here, 
the  fraudulent  contracting  of  indebted- 
ness is  sufficiently  shown  to  admit  of  a 
prosecution  for  perjury,  if  the  state- 
ments of  the  affidavit  are  untrue.  It 
was  not  intended  in  what  was  said  in 
Freer  v.  White  to  overrule  Barber  v. 
Smith  [41  Mich.  138],  and  we  think 
the  present  case  falls  within  the  latter." 

3.  Johnston   v.    Smith,    83    Ga.    779. 
See  also  De  Leon  c.  Heller,  77  Ga.  740. 

4.  Sims  V.  Jacobson    51  Ala.  186. 
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reside  therein  in  order  to  authorize  an  attachment  for  a  debt  due 
on  a  contract  made  without  the  state,  an  affidavit  for  an  attach- 
ment against  such  nonresident  debtors,  which  shows  that  some 
of  the  applicants  reside  within  the  state,  is  sufficient,  even  though 
by  the  subsequent  pleadings  it  appears  that  one  of  the  firm  is  a 
nonresident.* 

(d)  Averment  of  Nonresidence  of  Defendants.  —  Where  no  attachment 
can  issue  against  a  nonresident  partner,  whose  copartner  is  a  resi- 
dent, an  affidavit  against  a  nonresident  defendant  which  discloses 
that  the  creditor's  claim  is  not  against  the  defendant  alone,  but 
also  against  others  unnamed  as  partners,  the  residence  of  such 
other  partners  should  be  disclosed.* 

(e)  Averment  of  Absconding  by  One  Partner.  —  Where  the  plaintiff 
applying  for  an  attachment  against  a  firm  knows  the  name  and 
connection  with  the  firm  of  only  one  member  thereof,  an  affidavit 
will  be  sufficient  which,  in  addition  to  alleging  the  indebtedness 
of  such  firm,  states  such  facts.' 

(f)  Averment  of  Concealment.  —  Where  an  affidavit  for  an  attachment 
against  a  firm  sets  out  the  names  of  the  partners  and  states  that 
the  said  firm  "  conceal  themselves,"  it  is  not  demurrable  on  the 


1.  Nonresident  Plaintiff.  —  In  Renard 
V.  Hargous,  13  N.  Y.  259,  the  applica- 
tion for  an  attachment  against  nonresi- 
dent debtors  in  favor  of  several  persons 
did  not  show  where  the  contract  was 
made,  and  stated  that  the  applicants, 
or  some  of  them,  resided  in  the  state; 
and  the  affidavit  of  the  facts  and  cir- 
cumstances on  which  the  application 
was  made  stated  that  the  applicants 
carried  on  business  in  the  city  of  New 
York,  and  that  one  or  more  of  them 
resided  within  the  state.  It  was  held 
in  an  action  on  a  bond  executed  to  dis- 
charge the  attachment  that  the  officer 
had  jurisdiction  to  issue  it,  although  in 
fact  one  of  the  creditors  resided  in 
France,  and  this  appeared  by  the 
pleadings  in  the  action. 

2.  Corbit  v.  Corbit,  50  N.  J.  L.  363, 
citing  Curtis  v.  Hollingshead,  14  N. 
J.  L.  402,  and  Barber  v.  Robeson,  15  N. 
J.  L.  17." 

Averment  of  Nonresidence  of  Firm  Suffi- 
cient.—  In  Chambers  7j.  Sloan,  19  Ga. 
84,  the  affidavit  for  an  attachment 
stated  that  James  S.  Chambers,  Henry 
L.  Jefifers,  and  John  B.  Wynn,  mer- 
chants and  partners,  trading  under  and 
using  the  name  and  style  of  Chambers, 
Jeffers  &  Co.,  were  justly  indebted  to 
deponent  in  the  sum  of  $5,460.34,  be- 
sides interest;  and  that  the  said  Cham- 
bers, Jefiers  &  Co.  resided  out  of  the 
state,  so  that  the  ordinary  process  of 


law  could  not  be  served  upon  them. 
It  was  held  that  a  motion  to  dismiss 
the  attachment  because  the  affidavit 
did  not  state  that  the  individuals  con- 
stituting the  firm  of  Chambers,  Jefiers 
&  Co.  resided  out  of  the  state  was  prop- 
erly overruled.  See  also  Wiley  v. 
Sledge,  8  Ga.  532. 

3.  Absconding  Partner.  —  In  Hines  v. 
Kimball,  47  Ga.  587,  the  affidavit  stated 
that  "  Hannibal  I.  Kimball  &  Com- 
pany, said  firm  composed  of  said  Han- 
nibal I.  Kimball  and  certain  parties  un- 
known to  deponent,  are  indebted,  etc., 
and  that  said  Hannibal  I.  Kimball  & 
Company  absconds."  This  was  held 
to  be  a  sufficient  affidavit  on  which  to 
issue  an  attachment  against  the  effects 
of  H.  I.  Kimball  &  Company.  The 
court,  in  holding  to  this  efiect.  said:  "  It 
is  said  that  this  is  only  saying  that  H.  I. 
Kimball  absconds,  since  it  is  impossible 
that  the  affiant  can  swear  that  the  firm 
absconds,  when  he  knows  none  of  the 
firm  but  H.  I.  Kimball.  But  this  is 
not  clear.  He  may  well  know  that  H. 
1.  Kimball  and  various  other  persons, 
some  of  whom  were  his  partners,  have 
all  gone,  and  yet  not  be  able  to  say 
distinctly  which  ones  of  the  lot  were 
the  partners.  He  swears  that  the  firm 
—  all  of  it  —  has  absconded.  This  may 
be  true,  it  may  not.  But  if  the  affi- 
davit is  admitted,  as  it  must  be  on  a 
demurrer,  we  think  it  is  sufficient.     It 
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ground  that  it  does  not  allege  that  the  individual  members  com- 
posing the  firm  conceal  themselves.* 

(g)  Averment  of  Frandulent  Intent.  —  An  affidavit  which  shows  only 
that  one  partner  has  defrauded  his  copartners  is  insufficient,  since 
the  court  cannot  therefrom  infer  a  fraudulent  intent  by  the  firm.* 

(2)  By  Whom  Made.  —  An  affidavit  to  procure  an  attachment 
on  behalf  of  a  partnership  should  be  made  either  by  a  member  of 
the  firm,  or  by  an  authorized  agent ;  but  where  an  affidavit  is  in 
fact  made  by  one  member  of  the  firm,  it  is  not  objectionable 
because  it  does  not  itself  state  such  member's  interest,  if  the  other 
parts  of  the  record  show  that  he  was  in  fact  one  of  the  partners.^ 

(3)  Variance  between  Affidavit  and  Petition  as  to  Names  of 
Partners.  —  No  presumption  will  be  indulged  to  support  an 
attachment  where  the  petition  is  based  on  a  demand  due  to  a  firm 
composed  of  members  designated  therein,  and  the  affidavit  on  a 
demand  alleged  to  be  due  a  firm  composed  of  other  and  different 
individuals.  The  variance  will  be  fatal  to  the  proceedings,  and 
the  fact  that  the  style  of  the  firm  in  each  instance  was  the  same 
is  immaterial.* 

(4)  Clerical  Errors.  —  An  affidavit  by  partners  for  an  attach- 
ment will  not  be  vitiated  by  mere  clerical  errors.* 

c.  Bond  —  (i)  Where  Partnership  Is  Obligor  —  (a)  Execution — 
Execution  by  One  Partner  in  Name  of  Firm.  —  One  member  of  a  partner- 
ship when  suing  out  an  attachment  in  behalf  of  his  firm  may,  it 
is  held,  execute  the  necessary  bond  in  the  name  of  such  firm.® 

swears  all  that  the  law  requires — the  it  is  not  accompanied  by  the  petition 

existence  of  the  debt  and  of  the  firm,  required  in  attachment  cases.     There 

and  that  the  firm  absconds."  must  be  no  uncertainty  in  attachments 

1.  Guckenheimer  v.  Day,  74  Ga.  I.  which  is  not  explained  by  the  proceed- 

2.  Hoosick  Falls  First  Nat.  Bank  v.  ings  themselves;  for  no  presumptions 
Wallace,  4  N.  Y.  App.  Div.  382.  will    be    resorted    to   for   the   purpose 

3.  Bosbyshell  v.  Emanuel,  12  Smed.  of  sustaining  them."  Citing  Espey  v. 
&  M.  (Miss.)  63.  Heidenheimer,  58  Tex.  662. 

4.  Focke  V.  Hardeman.  67  Tex.  173.  5.  Weis  v.  Chipman,  3  Tex.  Civ. 
In  this  case  the  court  said;     "A  plain-  App.  106. 

tiff  cannot  su6  upon  one  cause  of  action  6.  Dow  v.  Smith,  8  Ga.  551;  Cun- 
and  have  the  defendant  cited  upon  an-  ningham  v.  Lamar,  51  Ga.  574;  Dan- 
other;  much  less  can  he  obtain  a  writ  forth  v.  Carter,  i  Iowa  546;  Hall  v. 
of  attachment  in  the  suit  upon  a  dif-  Kintz,  2  Pa.  Dist.  Rep.  615.  See  also 
ferent  demand.  The  affidavit  and  Gray  v.  Steedman,  63  Tex.  95;  Kyle  v. 
bond  are  the  foundation  upon  which  Connelly,  3  Leigh  (Va.)  719. 
the  attachment  rests  for  support.  If,  Execution  by  Agent  or  Attorney.  —  The 
therefore,  the  aflSdavit  claims  the  at-  agent  or  attorney  of  a  partnership, 
tachment  upon  a  demand  different  being  authorized  to  sue  out  an  attach- 
from  that  sued  on,  it  is  wholly  unau-  ment,  is  also  authorized  (o  do  whatever 
thorized  in  the  particular  case.  The  is  necessary  to  perfect  the  process,  in- 
writ  of  attachment  in  this  case  recites  eluding  the  execution  of  the  bond 
that  it  is  issued  upon  a  demand  of  required  to  accomplish  this.  Gucken- 
Focke,  Wilkens&  Lange;  but  to  which  heimer  :•.  Day,  74  Ga.  i. 
firm  of  that  name  does  it  refer,  or  to  Eatification  of  Signature.  —  In  Jeffreys 
which  demand  —  the  one  sued  on  in  z/.  Coleman,  20  Fla.  536,  it  was  held 
the  petition  or  the  one  sworn  to  in  the  that  a  bond  given  by  a  partnership, 
aflSdavit?  If  the  former,  it  is  not  sup-  but  signed  and  sealed  by  one  of  the 
ported   by  a  proper  oath;  if  the  latter,  members  of  the  firm  in  the  partnership 
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Signature  by  One  Partner  for  Himself  and  as  Agent  of  Firm.  —  Where  one 
of  the  members  of  a  firm,  acting  for  himself  and  as  the  agent  of 
his  partners,  sues  out  an  attachment,  a  bond  signed  by  him  alone 
will  be  sufificient.* 

(b)  Signature  in  Firm  Name.  —  Partners  when  the  principal  obligors 
in  an  attachment  bond  may  sign  it  by  their  partnership  name 
merely.* 


name,  the  signing  having  been  author- 
ized or  ratified  by  the  other  by  parol, 
was  a  sufficient  bond  of  both  parties. 
So  also  in  Ross  v.  Steen,  20  Fla.  443,  it 
was  held  that  an  attachment  bond 
signed  in  the  name  of  a  partnership, 
bound  all  the  parties  who  had  author- 
ized or  subsequently  ratified  the  sign- 
ing, either  by  deed  or  by  parol,  and 
was  good. 

Presumption  of  Authority.  —  Where  an 
action  is  brought  in  the  firm  name,  a 
bond  executed  in  the  firm  name  will  be 
presumed  to  have  been  authorized  by 
all  the  partners.  Dow  v.  Smith,  8  Ga. 
551;     Kasson    v.     Brocker,     47     Wis. 

79- 

1.  Wallis  V.  Wallace,  6  How.  (IMiss.) 
254.  In  this  case  the  court  said:  "  The 
objection  to  the  bond  is,  that  all  the 
plaintiffs  in  the  suit  did  not  sign  it. 
But  we  think  it  is  sufBcient  that  it  is 
signed  by  D.  Wallis,  one  of  the  mem- 
bers of  the  firm,  who  was  acting  as  the 
agent  of  the  other  paitners.  This  fact 
is  apparent  from  the  whole  record;  and 
it  surely  cannot  be  denied  that  one 
partner  can  bind  his  firm  by  deed  in  all 
matters  which  concern  the  prosecution 
of  suits  in  which  they  are  concerned. 
The  bond  is  obligatory  upon  the  firm, 
as  much  so  as  if  it  had  been  signed  by 
the  several  members  composing  it. 
The  law  makes  D.  Wallis  the  agent  for 
the  other  partners  in  all  matters  com- 
ing necessarily  within  the  scope  of  the 
partnership.     Story  on  Agency,  40." 

Virginia  Statute. —  In  Kyle  v.  Con- 
nelly, 3  Leigh  (Va.)  719,  it  is  held  that 
under  a  statute  requiring  the  bond  to 
be  executed  by  "  the  party  for  whom 
the  attachment  issued,"  as  one  mem- 
ber of  a  mercantile  house  to  which  a 
debt  has  been  contracted  is  competent 
to  sue  out  an  attachmei\t  for  the  house 
against  the  debtor,  so  that  member  is 
the  proper  person  to  execute  the  at- 
tachment bond  required;  and  that  the 
bond  of  the  partner  suing  out  the  at- 
tachment with  surety,  conditioned  that 
that  partner  shall  pay  all  costs  in  case 
the  house  shall  be  cast  in  the  s.uit,  and 
all   aamagi.'s   that   shall    be   adjudged 
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against  him  for  suing  out  the  attach- 
ment, is  a  good  bond.  And  see  Jones 
71.  Anderson,  7  Leigh  (Va.)  30S. 

2.  Claflin  v.  Hoover,  20  Mo.  App. 
314;  Gray  v.  Steedman,  63  Tex.  95. 
And  see  Munzenheimer  v.  Manhattan 
Cloak,  etc.,  Co.,  79  Tex.  318. 

Suit  by  Firm  —  Signature  in  Individual 
Names.  —  In  Drake  v.  Brander,  8  Tex. 
351,  where  suit  was  brought  in  the 
name  of  the  firm,  and  it  waS  objected 
that  the  bond  was  not  sufBcient  be- 
cause it  was  not  executed  in  the  name 
of  the  firm,  but  was  executed  under  the 
hand  of  each  of  the  members  compos- 
ing the  firm  in  their  individual  names, 
the  court  said:  "  There  can  be  no  ques- 
tion that  this  objection  is  not  well 
taken;  the  security  afforded  by  the 
bond  executed  by  the  individuals  com- 
posing the  firm  is  less  objectionable 
than  if  ii  had  been  executed  by  the  sig- 
nature of  the  firm  under  seal,  because 
it  was  once  held  that  a  firm  could  not 
bind  itself  at  common  law  by  a  seal  to 
the  name  of  the  firm;  or,  in  other 
words,  that  a  copartnership  firm  could 
not,  as  such,  make  a  deed  at  common 
law." 

Signature  by  Firm  as  Stirety.  —  Where 
a  bond  for  an  attachment  is  signed  by 
the  principal  and  sureties  in  their  part- 
nership name  it  is  sufficient.  Church- 
ill V.  FuUiam,  8  Iowa  45. 

Effect  of  Unauthorized  Signature  in 
Firm  Name.  —  In  Claflin  v.  Hoover,  20 
Mo.  App.  314,  it  is  held  that  where  a 
bond  is  signed  in  a  partnership  name 
without  authority  a  new  bond  will  be 
ordered. 

PresTimption  as  to  Identity  of  Names.  — 
In  Mandel  v.  Peet,  18  Ark.  236,  the  court 
held  that  a  plea  in  abatement  that  "it 
is  nowhere  staled  in  the  attachment 
bond  filed  in  said  suit  that  the  Peet, 
Simms  &  Co.,  therein  named,  are 
Eleazer  Feet,  Philip  Simms,  and  John 
Lorathe,  the  plaintiffs  named  in  the 
declaration,"  was  frivolous  for  the 
reason  that  it  would  be  intended  that 
the  persons  named  in  the  attachment 
bond  were  identical  with  those  named 
in  the  declaration  and  affidavit.  Citing 
r9  Volume  XV. 


Actions  at  Law  between  PARTNERSHIP.     Partners  and  Third  Persons. 

(c)  Amendment  by  Insertion  of  Individual  Names.  —  It  has  been  held 
that  an  attachment  bond  by  plaintiffs  in  the  firm  name  may  be 
amended  so  as  to  set  out  the  individual  names.* 

(2)  Wkere  Partnership  Is  Obligee  —  (a)  To  Whom  Payable  —  General 
Rule.  —  In  attachment  against  one  of  a  firm,  the  general  rule 
applies  that  the  bond  should  be  made  for  the  benefit  of  the  one 
against  whom  the  writ  is  issued.* 

Bond  Made  Payable  in  Partnership  Name.  —  When  an  attachment  suit 
is  against  the  firm  in  the  firm  name,  an  attachment  bond  made 
payable  to  the  firm  in  the  partnership  name  is  sufficient.' 
Where,  however,  an  attachment  is  sued  out  against  a  member  of 
a  firm  for  a  partnership  indebtedness,  a  bond  executed  to  the 
firm  has  been  held  insufficient.* 

(b)  Eecital  that  Obligees  Compose  Firm.  —  It  has  been  held  that  an 
attachment  bond  made  payable  to  the  individual  members  of  a 
firm  in  ^n  attachment  suit  against  the  firm,  which  fails  to  recite 
that  the  obligees  compose  the  firm,  is  void  as  not  complying  with 
the  statute  requiring  the  bond  to  be  made  payable  to  the  defend- 
ant or  defendants  in  the  suit.' 

(3)  Action  on  Bond —  (a)  Who  May  Maintain.  —  Attachment  suits 
between  partners  and  third  persons  form  no  exception  to  the  rule 
as  to  the  proper  parties  plaintiff  on  attachment  bonds,  and  the 
only  person  who  can  maintain  an  action  on  such  an  undertaking 
is  the  defendant  in  the  attachment  proceeding.® 

(b)  Joint  Action.  —  An  action  on  an  undertaking  for  an  attach- 
ment given  to  two  or  more  persons  may  be  prosecuted  in  their 
names  as  partners  where  it  appears  that  the  only  injury  com- 
plained of  was  the  wrongful  seizure  of  property  owned  by  them 
as  partners.'' 

d.  Writ — Requisites  of  —  (i)  In  Suits  by  Partnership  — 
Averment  of  Names  of  Partners.  —  When  a  writ  of  attachment  is  sued 

Whillock    V.  Kirkwood,    16   Ark.   490,  not  err   in   overruling   the    motion    to 

and  Ellis  v.  Cossitt,  14  Ark.  222.  quash  the  attachment.     We  conclude, 

1.  Sims  V.  Jacobson,  51  Ala.  186.  and  so  report,  that  the  judgment  ought 
See  also  Boisseau  v.  Kahn,  62  Miss,  to  be  affirmed."  See  also  Voorheis  v. 
757,  holding  that  a  bond  signed  by  the  Eiting,  (Ky.  1893)  22  S.  W.  Rep.  80; 
plaintiff  as  member  of  a  firm  or  part-  Alexander  v.  Jacoby,  23  Ohio  St.  358; 
nership  as  surety  is  amendable.  Birdsong  v.  McLaren,  8  Ga.  521. 

2.  Courrier  v.  Cleghorn,  3  Greene  4.  Courrier  v.  Cleghorn,  3  Greene 
<Iowa)  523.  (Iowa)  523. 

3.  De  Caussey  v.  Baily,  57  Tex.  665  5.  Birdsong  v.  McLaren,  8  Ga.  521. 
In  this  case  the  court  said;  "  An  obli-  But  see,  contra.  Gray  v.  Steedman,  63 
gation  made  payable  to  a  firm  is  valid  Tex.  95. 

and   binding  upon    the    obligors,    and  6.  Faulkner  v.  Brigel,  loi   Ind.  329; 

may  be  sued  upon  and   recovered  by  Mason   v.  Rice,  66  Iowa  174;  State  v. 

the  firm.     The  suit  is  against  the  firm  Merritt,  70  Mo.  276.     See  also  Hedrick 

of  J.  McCarty  &  Co.,  alleging  that  the  v.  Osborne,  99  Ind.  143. 

firm  was  composed  of  J.  McCarty,  C.  7.  Alexander  v.  Jacoby,  23  Ohio  St. 

B.  De  Caussey,  and  Tolbert  Anderson.  358.     See  also  Cochrane  v.   Quacken- 

We  are  of  the  opinion   that  the  bond  bush,  29  Minn.  376;  Heath  v.  Lent,  I 

was  sufficient  and   that  the  court  did  Cal.  410. 
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out  by  a  partnership,  not  only  the  partnership  name  but  also  the 
individual  names  of  the  partners  should  be  set  out  therein.* 

(2)  In  Suits  against  Partnership.  —  When  a  writ  of  attachment 
is  directed  against  partners  individually  as  well  as  collectively,  it 
is  essential  that  it  should  set  out  the  names  of  the  partners  and 
also  the  firm  name.* 

16.  Gamisliment  of  Partnerships  —  a.  Parties  —  Proceedings  should 
Be  against  All  Partners.  —  In  garnishment  proceedings  against  a  firm 
all  the  members  thereof  should  be  made  partners,  and  a  failure  to 
do  so  will  be  ground  for  a  plea  in  abatement  for  nonjoinder.' 


1.  Sims  V.  Jacobson,  51  Ala.  186; 
Henderson  v.  Stetter,  31  Kan.  56; 
Hirsh  V.  Thurber,  54  Md.  210;  Barber 
V.  Smith,  41  Mich.  138.  See  also  Ben- 
nett V.  Zabriski,  2  N.  Mex.  176. 

Writ  in  Firm  Name  Only  Not  Void.  — 
Where  a  writ  was  sued  out  in  a  firm 
name,  but  a  declaration  was  filed  set- 
ting out  in  full  the  names  of  the  mem- 
bers of  the  firm,  and  the  defendant 
appeared,  it  was  held  in  Clayburg  v. 
Ford,  3  111.  App.  542,  that  the  irregu- 
larity was  unimportant,  and  that, 
although  it  might  have  been  sufficient 
cause  for  quashing  the  writ  if  not 
amended,  or  for  reversing  an  error  if 
there  had  been  a  default,  it  did  not  ren- 
der the  writ  void. 

Omission  of  One  Partner's  Name  Cored 
by  Amendment.  —  Where  an  attachment 
was  brought  in  the  name  of  a  firm,  and 
the  name  of  one  of  the  partners  was 
omitted  in  the  papers  as  originally  filed, 
but  this  omission  was  subsequently 
cured  by  amendment,  the  levy  was  held 
to  be  unaffected  by  the  omission. 
Henderson  v.  Stetter,  31  Kan.  56. 

2.  Mason  v.  Rice,  66  Iowa  174.  -In 
this  case  the  suit  was  brought  against 
a  partnership  and  the  individual  mem- 
bers thereof,  and  it  was  held  that  a 
writ  of  attachment  against  the  firm 
only  vvould  not  justify  a  levy  on  the 
individual  property  of  one  of  the  part- 
ners. 

Effect  of  Misnomer.  —  The  record  of  a 
judgment  in  attachment  against  a  firm, 
where  partnership  property  was  at- 
tached and  one  partner  served,  ought 
not  to  be  rejected  as  evidence  on  the 
objection  that  the  first  name  of  the 
partner  not  served  was  different  from 
that  given  to  him  in  the  writ.  Hub- 
bardston  Lumber  Co.  v.  Covert,  35 
Mich.  254. 

In  Rushton  v.  Rowe,  64  Pa.  St.  63,  it 
was  held  that  an  attachment  against  a 
firm   was  not  defective  on  account  of 


the  misnomer  of  the  baptismal  name 
of  one  of  the  partners,  where  the  firm 
name  was  correctly  given. 

In  Alabama  it  was  expressly  provided 
by  statute  that  a  writ  of  attachment 
might  issue  against  a  partnership  in 
the  firm  name.  Sims  v.  Jacobson,  51 
Ala.  186. 

3.  See  generally  article  Garnish- 
ment, vol.  9,  p.  805,  and  the  following 
cases : 

Colorado.  —  Jones  v.  Langhorne,  19 
Colo.  206. 

Georgia.  —  Hoskins  v.  Johnson,  24 
Ga.  625. 

Iowa.  —  Wilson  v.  Albright,  2  Greene 
(Iowa)  125. 

Maine.  —  Peabody  v.  Maguire,  79 
Me.  572. 

Massachusetts. — Jewett  v.  Bacon,  6 
Mass.  60;  Nash  v.  Brophy,  13  Met. 
(Mass.)  476;  Warner  v.  Perkins,  8 
Cush.  (Mass.)  518;  Hoyt  v.  Robinson, 
10  Gray  (Mass.)  371;  Parker  v.  Dan- 
forth,  16  Mass.  299;  Bulfinch  v.  Win- 
chenbach,  3  Allen  (Mass.)  161. 

Michigan.  —  Wetherwax  v.  Paine,  2 
Mich.  555;  Wellover  v.  Soule,  30  Mich. 
481;  Hirth  V.  Pfeifle,  42  Mich.  31. 

New  Hampshire.  —  Rix  v.  Elliot,  i 
N.  H.  184;  Hudson  v.  Hunt,  5  N.  H. 
538;  Barker  v.  Garland,  22  N.  H.  103; 
Atkins  V.  Prescott,  10  N.  H.  120; 
Treadwell  v.  Brown,  41  N.  H.  12. 

Vermont.  —  Peck     v.    Barnum,    24 

Vt.  75. 

United  States.  —  Ellicott  v.  Smith,  2 
Cranch  (C.  C.)  543. 

Contra.  —  See.  however,  the  case  of 
Brealsford  v.  Meade,  i  Yeates  (Pa.) 
487,  in  which  it  was  held  that  a  plea  in 
abatement  by  garnishees  on  a  scire 
facias  on  a  foreign  attachment  that  one 
of  the  parties  was  not  named,  is  not 
good. 

Where  Some  Partners  Are  Nonresidents. 
—  All  the  partners  should  be  joined  in 
garnishment  proceedings,  even  though 
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Effect  of  Garnishment  of  Firm.  —  Where  persons  summoned  as  gar- 
nishees or  trustees  are  summoned  only  as  partners,  the  effects  or 
credits  in  the  hands  of  one  of  them  individually  cannot  be  held.* 

b.  Process — (l)  Form  —  (a)  Averment  of  Names  of  Partners  —  In 
General.  —  In  accordance  with  the  general  rule  that  in  every  suit 
the  names  of  the  parties,  both  plaintiff  and  defendant,  should  be 
set  forth  with  such  certainty  as  to  enable  the  court  to  determine 
in  whose  favor  and  against  whom  to  render  judgment,  the  sum- 
mons in  garnishment  proceedings  against  a  firm,  as  against  other 
joint  debtors,  should  set  out  the  names  of  the  partners.* 

Where  a  Partner  Is  Summoned  as  a  Trustee  the  process  will  operate  only 
as  to  debts  due  from  him  individually  and  will  not  reach  debts 
due  from  a  firm  of  which  he  is  a  member.^ 

(b)  Use  of  Firm  Name.  —  According  to  some  decisions  the  defend- 
ants in  garnishment  proceedings  against  partners  may  be 
described  by  their  firm  name,*  and  where  by  statute  actions  are 


some  of  them  reside  without  the  state. 
Atkins  V.  Prescott.  lo  N.  H.  120.  See 
also  Pettes  v.  Spalding,  21  Vt.  66. 

1.  Coverly  v.  Bra>nard,  28  Vt.  738. 
See  also  Wart  v.  Mann,  124  Mass.  586. 

2.  Reid  r/.  McLeod,  20  Ala.  576;  Nash 
V.  Brophy,  13  Met.  (Mass.)  476;  Denny 
V.  Ward,  3  Pick.  (Mass.)  199;  Rix  v. 
Elliott,  I  N.  H.  184;  Hudson  v.  Hunt, 
5  N.  H.  538;  Sheffield  v.  Barber,  14  R. 
I.  263;  Pettes  V.  Spalding,  21  Vt.  66; 
Knapp  V.  Levanway,  27  Vt.  298. 

Plea  in  Abatement  Unnecessary.  — 
When  process  of  garnishment  is  sued 
out  against  a  firm,  and  judgments  nisi 
and  final  are  rendered  against  them  by 
default,  and  the  names  of  the  partners 
composing  tlie  firm  nowhere  appear  in 
the  proceedings  against  them,  the  judg- 
ment will  be  reversed,  and  judgment 
rendered  in  the  appellate  court  quash- 
ing the  proceedings.  It  is  not  neces- 
sary in  such  cases  that  the  defendant 
should  plead  the  defect  in  abatement. 
Reid  TJ.  McLeod,  20  Ala.  576. 

Vacation  of  Attachment  on  Writ  against 
Part.  —  In  the  case  of  Denny  v.  Ward, 
3  Pick.  (Mass.)  199,  partnership  prop- 
erty was  attached  upon  a  writ  contain- 
ing the  names  of  three  only  out  of  four 
surviving  partners,  and  the  next  day 
the  name  of  the  fourth  was  inserted 
and  %  new  attachment  made  upon  the 
same  property;  but  in  the  meantime 
another  creditor  had  attached  the  prop- 
erty upon  a  writ  against  the  four  part- 
ners. It  was  held  that  the  first  attach- 
ment was  vacated  as  against  the 
second  attaching  creditor.  See  also 
Hoskins  v.  Johnson,  24  Ga.  625. 

8.  Knapp  v.  Levanway,  27  Vt.  29S. 


Amendment  by  Inserting  Other  Names 
after  Return.  —  In  Knapp  v.  Levanway, 
27  Vt.  298,  it  is  held  that  if  an  indi- 
vidual, without  any  mention  of  his 
partnership  relations,  is  summoned  as 
a  trustee,  a  debt  due  from  him  as  a 
member  of  a  firm  is  not  thereby  at- 
tached. Such  a  debt  cannot  be  reached 
by  amending  the  writ,  after  its  entry 
in  court,  so  as  to  describe  the  trustee 
as  a  member  of  the  firm.  See  also 
Bean  v.  Barney,  10  Iowa  498. 

4.  Suit  against  Partners  in  Firm  Name. 
—  In  U.  S.  Express  Co.  v.  Bedbury,  34 
111.  459,  the  court  said:  "  It  is  insisted 
as  a  ground  of  reversal  that  there  is 
nothing  in  the  record  to  show  that 
plaintiff  in  error  was  a  corporation, 
and  if  there  is  no  such  evidence  the 
presumption  should  be  that  it  is  a  co- 
partnership; and  if  it  was  a  copartner- 
ship, that  the  suit  should  have  been 
against  the  individuals  composing  the 
firm;  that  it  is  irregular  to  sue  a  firm 
by  its  partnership  name.  The  seventh 
section  of  the  attachment  act,  Scates' 
Comp.  229  [Rev.  Stat.  1845,  65],  de- 
clares that  in  original  attachment  pro- 
ceedings defendants  may  be  designated 
by  their  reputed  names,  by  surnames, 
and  joint  defendants  by  their  separate 
or  partnership  names,  or  by  such 
names,  styles,  or  titles  as  they  are 
usually  known.  Whatever  may  be  the 
common  law  governing  such  cases,  this 
act  has  made  it  sufficient  if  the  defend- 
ants are  described  by  their  firm  name, 
by  the  style  or  title  by  which  they  are 
known.  In  this  case  the  plaintiffs  in 
error  are  known  by  the  firm  name,  the 
style  or  the  title  by  which  they  are 
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authorized  against  partnerships  in  the  firm  name,  they  may  be 
summoned  in  garnishment  proceedings  either  in  such  firm  name 
or  by  their  individual  names.* 

(2)  Service  —  (a)  Upon  Whom  —  Should  Be  on  All  within  Jurisdiction.  — 
The  service  of  summons  in  garnishment  proceedings  against  part- 
ners should  be  upon  all  within  the  jurisdiction.* 

Where  Part  Only  Are  within  Jurisdiction.  —  Where  the  proceedings  are 
against  a  firm,  some  of  the  members  of  which  are  without  the 
jurisdiction,  service  on  the  partner  or  partners  within  the  juris- 
diction will  suffice  to  bind  the  firm',*  Time  will,  however,  be 
allowed  the  ones  summoned  to  ascertain  from  the  nonresident 
partner  or  partners  the  state  of  any  claim  between  the  firm  and 
the  principal  debtor,  and  whether  the  same  has  been  paid  or  not.* 

Service  on  One,  Notice  to  All.  —  By  statute  in  some  jurisdictions  the 
service  of  summons  in  garnishment  proceedings  upon  one  mem- 
ber of  a  firm  that  is  indebted  to  the  defendant  is  sufficient  notice 
to  all  the  members  of  such  firm  and  will  bind  the  firm  property.* 


sued.  If  they  compose  a  partnership, 
they  are  properly  sued;  if  a  corpora- 
tion, the  designation  is  correct;  so  no 
€rror  is  perceived  in  the  description  by 
which  plaintiffs  in  error  were  sued, 
whether  they  are  a  corporation  or  only 
a  partnership."  See  also  Dupierris  v. 
Hallisay,  27  La.  Ann.  132;  Bushnell  v. 
Allen,  48  Wis.  460. 

Contra.  —  See,  however,  as  holding 
that  the  use  of  the  firm  name  is  insuffi- 
cient. Sheffield  v.  Barber,  14  R.  I.  263, 
in  which  case  the  court  cited  Reid  v. 
McLeod,  20  Ala.  576. 

1.  Whitman   v.    Keith,    18    Ohio   St. 

134- 

2.  Warner  v.  Perkins,  8  Cush. 
(Mass.)  518;  Parker  v.  Danforth,  16 
Mass.  299. 

3.  Atkins  v.  Prescott,  10  N.  H.  120; 
Clark  V.  Wilson,  15  N.  H.  150;  Parker 
V.  Danforth,  16  Mass.  299.  See  also 
Pettes  V.  Spalding,  21  Vt.  66. 

Acknowledgment  by  One  Coming  into 
Jurisdiction  for  That  Purpose.  —  In  Clark 
V.  Wilson,  15  N.  H.  150,  it  was  held 
that  where  a  firm,  all  of  whose  mem- 
bers lived  out  of  the  state,  were  sum- 
moned as  trustees,  and  one  of  the 
members  came  into  the  state  and  signed 
the  partnership  name  to  an  acknowl- 
edgment of  the  service  of  the  writ,  the 
service  was  insufficient.  In  this  case 
the  court  said:  "  We  cannot  say  that 
one  member  of  a  firm,  all  of  whom  live 
out  of  the  state,  has  any  authority  to 
acknowledge  service  of  a  writ  in  the 
state.  The  matter  is  entirely  uncon- 
nected with  the  partnership  business. 


Foot  V.  Sabin,  19  Johns.  (N.  Y.)  154; 
Gansevoort  v.  Williams,  14  Wend.  (N. 
Y.)  136.  Such  a  service  would  not  be 
sufficient  if  the  trustees  were  the  princi- 
pal defendants,  and  it  is  equally  invalid 
against  them  in  their  present  capacity." 

4.  Atkins  v.  Prescott,  10  N.  H.  120; 
Parker  v.  Danforth,  16  Mass.  299. 

5,  Hinkley  v.  St.  Anthony  Falls 
Water  Power  Co.,  9  Minn.  55,  in  which 
case  it  was  held  that  "  the  service  of  a 
garnishee  summons  is,  in  effect,  the 
commencement  of  a  suit,  and  by  sec- 
tion 38,  c.  60,  of  the  Comp.  Stat.,  suits 
may  be  commenced  against  partners 
by  the  firm  name,  and  a  service  upon 
one  will  bind  the  joint  property  of  the 
firm." 

Ignorance  'of  Service  No  Excuse.  — 
Where  this  is  the  case  the  payment  of 
the  debt  by  another  partner,  in  igno- 
rance of  the  service  of  such  summons 
to  the  debtor,  will  not  discharge  the  firm 
from  its  liability  to  the  creditor.  Arnold 
V.  Linaweaver,  3  Head  (Tenn.)  51. 

Service  Must  Be  for  Purpose  of  Notify- 
ing Firm.  —  In  Bean  v.  Barney,  10 
Iowa  498,  it  is  held  that  a  firm  is  not 
bound  by  a  notice  of  garnishment 
served  upon  one  member  thereof,  when 
such  service  is  not  made  upon  him  for 
the  purpose  of  notifying  the  firm.  In 
this  case  the  court  said:  "  The  attach- 
ment was  against  D.  C.  Bancroft,  and 
the  garnishee  process  was  against  J.  P. 
Scott.  The  notice  was  directed  to  and 
served  upon  him.  The  firm  of  Barney, 
Scott,  &  Co.  were  not  notified  that  they 
were  a  party  to  the  proceeding;  nor 
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Objection  to  Want  of  Service  Must  Be  Seasonably  Made.  —  As  a  general 
rule,  even  in  those  jurisdictions  wliere,  in  garnishment  proceed- 
ings against  partners,  the  service  of  summons  upon  one  member 
only  is  insufficient,  the  objection  on  this  ground,  being  matter  in 
abatement,  in  order  to  be  effective  must  be  seasonably  made.* 
Such  objection  should  be  made  in  answer  to  the  process,  or  it 
will,  it  seems,  be  held  to  have  been  waived.* 

(b)  Place  of  Service  —  In  Action  in  Firm  Name.  —  Where  garnishment 
proceedings  are  instituted  against  a  partnership  in  its  firm  name, 


does  it  appear  by  any  pleading,  or  pro- 
cess, or  in  any  other  manner,  except 
only  as  stated  by  the  officer  in  his 
heading  to  the  answer  of  ihe  garnishee, 
that  J.  P.  Scott  was  a  member  of  said 
firm.  If  the  notice  of  garnishment  had 
been  directed  to  the  said  firm,  and 
served  upon  J.  P.  Scott  as  one  of  the 
members  of  such  firm,  and  an  answer 
made  in  their  behalf,  the  court  would 
not  have  erred  in  rendering  judgment 
as  it  did,  provided  such  answer  jus- 
tified such  a  finding.  A  garnishee, 
under  the  provisions  of  the  Code,  may 
be  required  not  only  to  answer  with 
reference  to  his  own  liability  to  the 
party  who  is  the  defendant  in  the 
attachment,  but  he  may  very  properly 
be  required  to  disclose  what  he  knows 
in  reference  to  other  persons  who  may 
have  property  or  credits  of  such  debtor 
under  their  control.  Such  answer, 
however,  does  not  bind  any  one  but 
the  person  making  the  same.  The  firm 
of  Barney,  Scott,  &  Co.  were  never 
notified  that  they  were  attached  as 
garnishees;  they  never  answered,  nor 
did  they  have  an  opportunity  to  show 
cause  why  judgment  should  not  be 
rendered  against  them.  In  taking 
jurisdiction  over  such  firm  without  no- 
tire,  we  think  there  was  error." 

1.  Hoyt  V.  Robinson,  lo  Gray  (Mass.) 
371.  See  also  article  Parties  to  Ac- 
tions, ante,  p.  456. 

2.  Too  Late  on  Scire  Facias.  —  On  scire 
facias  against  a  trustee  in  foreign 
attachment,  the  defendant  cannot  avail 
himself  for  the  first  time  of  the  objec- 
tion that  the  money  in  his  hands  is  due 
from  him  jointly  with  another  person, 
upon  whom  no  service  was  made,  al- 
though he  was  named  in  the  original 
writ;  even  if  the  money  has  since  been 
attached  by  another  person.  Hoyt  v. 
Robinson,  10  Gray  (Mass.)  371.  In  this 
case  the  court  said:  "  The  objection 
that  the  trustee  could  not  be  held  liable 
for  the  money  in  his  hands  belonging 


to  the  principal  defendant  in  the  origi- 
nal action,  because  it  was  not  due  from 
him  alone,  but  from  himself  and  his 
copartner  jointly,  would  have  been 
valid,  if  seasonably  taken.  Jewett  v. 
Bacon,  6  Mass.  60;  Nash  v.  Brophy,  13 
Met.  (Mass.)  476;  Warner  v.  Perkins,  8 
Cush.  (Mass.)  518.  But  the  omission 
to  summon  a  joint  contractor  as  trus- 
tee is  properly  matter  in  abatement, 
and  if  the  person  summoned  as  trustee 
desires  to  avoid  the  process  on  this 
ground,  he  must  avail  himself  of  the 
objection  in  answer  to  the  original  pro- 
cess. He  cannot  do  it  on  the  scire 
facias.  This  was  distinctly  adjudi- 
cated in  Hathaway  z/.  Russell,  16  Mass. 
474.  The  provision  in  the  Rev.  Stat., 
c.  109,  §  41,  that  a  trustee  shall  be  per- 
mitted on  scire  facias  to  plead  and 
prove  any  matter  that  may  be  neces- 
sary or  proper  for  his  defense  in  the 
suit  on  the  scire  facias,  was  not  in- 
tended to  open  the  door  for  the  trustee 
to  plead  matters  in  abatement  to  the 
original  suit.  Such  matters  are  nei- 
ther necessary  nor  proper  to  the  de- 
fense of  the  s'lit  on  the  scire  facias. 
Being  technical  and  dilatory  in  their 
nature,  they  must,  on  the  well-settled 
principles  of  the  law,  be  insisted  on  in 
an  early  stage  of  the  case.  Pratt  v. 
Sanger,  4  Gray  (Mass.)  88.  All  matters 
which  properly  go  to  the  merits  of  the 
suit  against  the  trustees  can  be  availed 
of  in  defense  to  the  scire  facias  under 
the  provisions  of  the  statute  above 
cited.  But  the  original  suit  and  the 
scire  facias  under  the  trustee  process 
constitute  only  one  continued  and  con- 
nected course  of  proceedings;  and  it 
would  be  a  violation  of  principle  to 
permit  a  technical  defense,  like  the 
nonjoinder  of  a  co-contractor  with  the 
person  summoned  as  trustee,  to  pre- 
vail, when  it  was  not  pleaded  until  the 
last  stage  in  the  proceedings  had  been 
nearly  reached."  But  see  Proctor  v, 
Lewis,  50  Mich.  329. 
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the  service  of  summons  should  be  made  by  leaving  a  copy  at  the 
firm's  usual  place  of  doing  business  within  the  county.* 

(3)  Return  —  (a)  Eequisites  Where  All  Partners  Are  Not  within  Jurisdiction. 
—  Where  all  the  members  of  a  firm  against  whom  garnishment 
proceedings  have  been  instituted  are  included  in  the  action,  but 
one  partner  is  without  the  jurisdiction,  the  officer  serving  the 
process  should  make  return  of  the  fact  that  such  partner  is  with- 
out the  state,  and  also  whether  he  has  left  goods  or  estate  within 
his  precinct,  in  order  that  judgment  may  be  had  against  the  part- 
ner or  partners  residing  within  the  state.* 

(b)  Duty  to  Object  to  Defects  in  Return.  —  In  garnishment  proceedings 
against  a  firm  as  in  such  proceedings  against  other  defendants  the 
usual  rule  prevails  that  the  garnishee  is  only  required  to  make 
such  defenses  to  the  merits  as  he  knows  the  principal  debtor 
might  make  if  present,*  and  need  not  make  technical  objections 
to  defects  in  the  record  curable  by  amendment.'* 

c.  Answer  —  (i)  By  One  in  Behalf  of  Firm  —  in  General. — 
Where  garnishment  proceedings  are  brought  against  a  partnership 
and  the  defendants  have  been  properly  served  with  process,  one 
member  of  the   defendant  firm  may  answer  for  all,*  and  the 


1.  Whitman  v.  Keith,  18  Ohio  St.  134. 

2.  Atkins  v.  Prescott,  10  N.  H.  120. 

3.  See  article  Garnishment,  vol.  9, 
p.  805. 

4.  Amendment  of  B«tum  Failing  to  Show 
Which  Partner  Served.  —  Where  copart- 
ners are  garnished  by  their  firm  name, 
and  the  return  shows  service  by  reading 
the  summons  and  delivering  a  copy  to 
one  of  them,  but  does  not  show  which 
one,  and  is  indorsed  upon  the  garnishee 
summons  instead  of  upon  the  sum- 
mons in  the  principal  action,  these  de- 
fects may  be  cured  by  amendment. 
Where,  in  such  a  case,  the  garnished 
firm  appeared  by  one  of  its  members 
and  answered,  and  the  principal  debtor 
also  appeared  in  the  garnishment  pro- 
ceeding, the  court  acquired  jurisdic- 
tion, and  the  failure  of  the  garnishees 
to  object  to  the  defects  in  the  return 
was  no  breach  of  duty  to  such  debtor 
or  his  assignee.  Bushnell  v.  Allen  48 
Wis.  460. 

6.  Macomber  v.  Wright,  35  Me.  156; 
Gerry  v.  Gerry,  10  Allen  (Mass.)  160; 
Hennessey  :■.  Farrell,  4  Cush.  (Mass.) 
268;  Anderson  v.  Wanzer,  5  How. 
(Miss.)  587.  See  also  Duplet risz/.  Hal- 
lisay,  27  La.  Ann.  132. 

Answer  in  Behalf  of  Firm  Need  Not  be 
Signed  by  Each  Member.  —  When  a  firm 
is  cited  as  garnishees,  the  answer  to 
the  interrogatories  made  in  behalf  of 
the   firm    need    not   be   sworn    to   and 


signed  by  each  member  thereof.  If 
the  firm  only  is  cited,  the  firm  only  is 
bound  to  answer,  and  any  member 
thereof  may  make  oath  and  sign  the 
firm  name.  If  the  separate  answer  of 
each  member  be  desired,  citation  must 
be  addressed  to  and  served  on  each 
member.  Dupierris  v.  Hallisay,  27  La. 
Ann.  132.  In  this  case  the  court  said; 
"  The  question  is,  when  a  firm  is  cited 
as  garnishees,  must  the  answer  to  the 
interrogatories  made  in  behalf  of  the 
firm,  be  sworn  to  and  signed  by  each 
member  thereof?  We  think  not.  If 
the  firm  only  is  cited,  the  firm  only 
need  answer,  and  any  member  thereof 
may  make  oath  and  sign  the  firm 
name.  If  the  separate  answer  of  each 
member  be  desired,  citation  must  be 
addressed  to  and  served  on  each  mem- 
ber." See  Ferguson  v.  Murphy,  10 
La.  Ann.  53;  Bell  v.  Short,  25  La.  Ann. 
312. 

Plaintiff  May  Eequire  Disclosure  by  All. 
—  "A  plaintiff,  when  all  the  members 
are  summoned  as  trustees,  as  they 
should  be,  may  require  disclosures  to 
be  made  by  all,  but  the  answer  of  one, 
if  iruly  made,  will  usually  determine 
the  liability  of  the  others  arising  out  of 
the  transactions  of  partnership."  Ma- 
comber V.  Wright,  35  Me.  156.  See 
also  Hennessey  v.  Farrell,  4  Cush. 
(Mass.)  267,  in  which  it  is  held  that  if 
several  persons  are  summoned  as  trus- 
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answer  of  one  admitting  indebtedness  will  authorize  judgment 
against  his  codefendants.* 

Denial  that  Partner  Answering  Is  Indebted.  —  In  garnishment  proceed- 
ings against  a  firm,  one  member,  in  answering,  cannot  truly 
declare  that  he  has  no  goods,  effects,  or  credits  of  the  defendant, 
if  the  partnership  has  any.* 

(2)  Denial  of  Separate  Liability  by  Individual  Garnishee.  —  In 
accordance  with  the  rule  previously  set  forth  that  where  a  debt 
is  due  from  a  partnership  all  the  joint  debtors  must  be  joined, 
one  garnished  individually  cannot  be  held  where  his  answer  nega- 
tives any  separate  liability  to  the  principal  defendant,  but  dis- 
closes a  liability  on  the  part  of  the  firm  of  which  he  is  a  member.^ 

(3)  Admission  of  One  Partner  Proceeded  against  Alone.  — 
Where  it  is  within  the  election  of  a  creditor  to  proceed  against 
one  partner  alone,  he  must  be  considered  as  doing  this  where  only 
one  is  garnished,  and  is  entitled  to  have  judgment  against  such 
partner  on  his  answer  admitting  the  indebtedness  of  his  firm.* 

d.  Judgment  —  Against  surviving  Partner.  —  Where  garnishment 
proceedings  are  instituted  against  two  persons  as  partners,  and 
they  appear  and  answer,  and  judgment  is  afterwards  rendered 
against  one  as  surviving  partner,  it  will  be  presumed  on  appeal 
that  necessary  proof  was  made  in  the  court  below  of  the  death  of 
one  of  the  firm.* 

III.  Suits  in  Equity  between  Paetners  and  Thied  Peesons  — 
1.  Jurisdiction  —  a.  General  Rule.  —  A  court  of  equity  will 
not  assume  jurisdiction  in  actions  between  partners  and  third 
persons  where  an  adequate  remedy  at  law  exists ;  ®  and  it  must 

tees,  on  the  ground  of  a  joint  liability,  4.  Travis,  v.  Tartt,  8  Ala.  574.  See 
and  one  of  them  answers  for  himself  also  Speak  v,  Kinsey,  17  Tex.  301. 
and  the  others,  jointly,  and  states  the  5.  Gaines  v.  Beirne,  3  Ala.  114. 
joint  account  between  the  parties,  the  6.  Pearson  v.  Keedy,  6  B.  Mon.  (Ky.) 
answer  1$,  prima  facie  snfficxGxW.;  and  if  128;  Sneed  v.  Coyle,  4  Litt.  (Ky.)  163; 
the  plaintiff,  for  any  cause,  desires  to  Cutler  v.  Cochran,  13  La.  482;  Parish  v. 
have  the  sworn  answers  of  all,  he  Lewis,  Freem.  (Miss.)  299;  Penny  v. 
should  object  to  the  answer  of  a  single  Martin,  4  Johns.  Ch.  (N.  Y.)  566;  Cos- 
one  at  the  time  it  is  made,  and  move  ter  v.  Clarke,  3  Edw.  Ch.  (N.  Y.)4ii; 
the  court  to  require  the  others  also  to  Robb  v.  Stevens,  Clarke  Ch.  (N.  Y.) 
answer.  191;  Leake,  etc.,  Orphan  House  v.  Law- 

1.  Anderson  v.  Wanzer,  5  How.  rence,  11  Paige  (N.  Y.)  80;  Copcutt  v. 
(Miss.)  587.  See  also  Hennessey  v.  Merchant,  4  Bradf.  (N.  Y.)  18;  Donald- 
Farrell,  4  Cush.  (Mass.)  268.  son  v.  State  Bank,  I  Dev.  Eq.  (N.  Car.) 

Partners  Entitled  to  But  One  Bill  of  103;  Roth  well  v.  Dewees,  2  Black.  (U. 

Costs. —  In   Gerry  v.   Gerry,    10   Allen  S.)6i3;  McCampbell  7/.  Brown,48  Fed. 

(Mass.)  160,  it  was  held  that  if  a  trustee  Rep.  795. 

process  is  brought  against  two  defend-        Death  of  One  Partner  Will  Not  Justify 

ants  and  two  trustees,  describing  them  Suit  in  Equity. —  In  Pearson  v.  Keedy, 

individually  and   not  as  partners,  and  6  B.  Mon.  (Ky.)  128,  it  was  held  that  a 

the  trustees  are  summoned  as  partners  creditor  of  a  firm,  one  of   whom  dies, 

only,  the  latter  are  entitled  to  only  one  has  not,  from   that  fact  alone,  a  right 

bill  of  costs,  although   they  make  four  to  sue  in  chancery  for  a  demand  due 

different  answers.  from   the  firm.     In  this  case  the  court 

2.  Macomber  v.  Wright,  35  Me.  156.  said:  "  We  do  not  find,  either  in  prin- 

3.  Wellover  v.  Soule,  30  Mich.  481;  ciple  or  precedents,  any  authority  for 
Atkins  V.  Prescott,  10  N.  H.  120.  the  position  that  the  creditor  of  a  firm 
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be  shown,  in  order  to  confer  such  jurisdiction,  that  the  legal  rem- 
edy has  been  exhausted,  or  that  some  valid  excuse  exists  for  not 
pursuing  such  remedy.* 

such  transfers  until  after  judgment  and 
execution  at  law,  creating  a  lien  upon 
such  property.  But  we  think  there  is 
no  force  in  the  objection.  The  case  is 
plainly  embraced  by  the  very  terms  of 
the  35th  section  of  the  i6th  article  of 
the  Code  of  Pub.  Gen.  Laws,  which  de- 
clares that '  in  no  case  of  a  proceeding 
in  equity  to  vacate  any  conveyance,  or 
contract,  or  other  act,  as  fraudulent 
against  creditors,  shall  it  be  necessary 
for  any  creditor  or  plaintiff  in  the  cause 
to  have  obtained  a  judgment  at  law  on 
his  demand,  in  order  to  the  relief 
sought  in  the  case,'  Besides,  the  same 
objection  was  raised  in  the  case  of  San- 
derson V.  Stockdale,  11  Md.  563,  and 
the  court  overruled  it,  distinguishing 
that  case  from  the  case  of  Uhl  v.  Dillon, 
10  Md.  500." 

Bill  in  Equity  for  Account.  —  In  Massa- 
chusetts, under  a  statute  abolishing  the 
action  of  account,  and  providing  "  that 
when  the  nature  of  an  account  is  such 
that  it  cannot  be  conveniently  and  prop- 
erly adjusted  and  settled  in  an  action 
of  assumpsit,  it  may  be  done  upon  a 
bill  in  equity,"  it  has  been  held  that 
where  one  of  two  partners,  after  a  dis- 
solution, consigned  partnership  prop- 
erty to  an  agent  for  sale,  the  proceeds 
to  be  applied  to  the  payment  of  a  part- 
nership debt,  the  other  partner  was  held 
to  be  entitled  to  a  remedy  in  equity 
against  the  agent.  Bartlett  v.  Parks, 
I  Cush.  (Mass.)  82.  In  this  case  the 
court  said:  "  The  language  of  the  stat- 
ute is  comprehensive,  and  in  terms 
gives  this  court  jurisdiction  in  equity  in 
all  cases  where  an  account  is  to  be 
settled  which  cannot  be  conveniently 
settled  in  an  action  of  assumpsit, 
whether  in  such  cases  an  action  of  ac- 
count would  lie  before  the  statute  or 
not.  And  this  construction  of  the  stat- 
ute would  not  give  to  the  court  a  more 
ample  jurisdiction  than  courts  of  equity 
have  in  England,  where  a  bill  for  an 
account  is  sustained  in  many  cases  in 
which  an  action  of  account  would  not 
lie.  In  this  case,  however,  an  action 
of  account,  if  not  abolished,  would  lie. 
That  action  lies  against  a  bailiff  or  re- 
ceiver." 

1.  Copcutt  V.  Merchant,  4  Bradf.  (N. 
Y.)  18;  Penny  v.  Martin,  4  Johns.  Ch. 
(N.  Y.)  566;  Robb  V.  Stevens,  Clarke 
Ch.  (N.   Y.)  191;    Leake,  etc..  Orphan 


may,  upon  the  death  of  one  of  the  part- 
ners, go  into  chancery  as  a  matter  of 
course  to  coerce  satisfaction  of  a  legal 
demand  out  of  the  effects  of  the  firm 
in  the  hands  of  the  survivor.  If  the 
survivor  is  solvent,  the  legal  remedy 
against  him  is  plain,  and  as  efficient  to 
reach  the  effects  of  the  firm  in  his 
hands,  of  whatever  description  they 
may  be,  as  the  like  remedy  against  any 
other  individual  is  to  reach  his  effects 
of  the  same  species.  The  survivor  is, 
at  law,  the  only  debtor  of  the  firm  cred- 
itor, and  through  him  the  visible  effects 
of  the  firm  in  possession,  and  of  which, 
for  the  purpose  of  paying  debts,  he  is 
entitled  to  the  custody  and  control,  are 
accessible  by  legal  execution.  The 
debt  being  his  own,  his  individual  prop- 
erty, which  had  never  belonged  to  the 
firm,  is  also  accessible  in  the  same 
manner.  There  is,  therefore,  no  fail- 
ure of  the  legal  remedy  while  either 
the  effects  of  the  firm  or  those  of  the 
survivor,  of  a  species  liable  to  execu- 
tion, remain  in  his  hands;  and  as  it  is 
immaterial  to  the  creditor  whether  his 
debt  is  satisfied  out  of  the  individual 
effects  or  out  of  those  which  had  be- 
longed to  the  firm,  even  the  conversion 
of  the  latter  into  choses  inaction  gives 
him  no  cause  for  going  into  chancery 
to  reach  them,  while  the  former  remain 
accessible  to  his  legal  remedy."  But 
see  Parish  v.  Lewis,  Freem.  (Miss.) 
299. 

Rule  Does  Not  Apply  Where  Trust  In- 
volved.—  In  McCampbell  v.  Brown, 
48  Fed.  Rep.  795,  it  was  held  that  the 
right  of  an  assignee  of  a  partnership  to 
file  a  bill  in  equity  to  enforce  a  trust  is 
not  affected  by  the  existence  of  an  ade- 
quate remedy  at  law. 

Suit  to  Set  Aside  Fraudulent  Conveyance. 
—  In  Flack  v.  Charron,  29  Md.  311,  it 
is  held  that  the  joint  creditors  of  a  part- 
nership may  proceed  in  equity  for  relief 
against  a  fraudulent  transfer  of  a  part- 
nership property,  without  having  pre- 
viously obtained  a  judgment  at  law 
against  the  partnership.  In  this  case 
the  court  said:  "  It  was  contended  in 
argument  that  whatever  might  be 
thought  to  be  the  true  character  of  the 
transaction  of  the  partners  in  transfer- 
ring the  partnership  property,  there 
could  be  no  proceeding  had  in  a  court 
of  equity  for  the  purpose  of  avoiding 


987 


Volume  XV. 


Suits  in  Equity  between  PA  R  TNERSHIP.      Partners  and  Third  Persons. 


b.  NONRESIDENCE  OF  ONE  OR  MORE  PARTNERS.  —  It  has 
been  held  that  a  suit  in  equity  may  be  maintained  against  a  part- 
nership if  one  of  the  partners  resides  out  of  the  state,  although 
the  remedy  would  have  been  at  law  if  all  the  members  had  been 
residents  of  the  state.* 

2.  Parties  —  a.  Joinder  of  All  Partners  —  (i)  General 
Rule.  —  In  suits  in  equity  between  partners  and  third  persons,  in 
accordance  ivith  the  strict  rule  of  equity  practice  that  all  persons 
materially  interested  in  the  subject-matter  of  the  controversy,  or 
the  object  of  the  suit,  should  be  made  parties,*  all  the  partners 
should  be  joined  as  plaintiffs  or  defendants.^ 

(2)  Application  of  Rllle  —  Suit  to  Eecover  Demand  Due  Partnership.  — 
In  accordance  with  this  rule,  where  a  suit  in  equity  is  brought 
to  recover  partnership  moneys,  all  the  partners  being  equally 
interested,  all  should  be  made  parties  thereto.*  Other  applica- 
tions of  the  rule  will  be  found  in  the  notes. 


House  V.  Lawrence,  11  Paige  (N.  Y.) 
80;  Sneed  v.  Coyle,  4  Lite.  (Ky.)  163. 

Plea  of  Unauthorized  Execution  of  In- 
strument. —  In  Sneed  v.  Coyle,  4  Litt. 
(Ky.)  163,  it  was  held  that  the  fact  that 
one's  partner  has  given  a  note  in  their 
joint  names  for  a  consideration  not 
connected  with  the  partnership  transac- 
tion is  matter  of  legal  defense  only, 
and  equity  can  give  no  relief  unless 
the  impracticability  of  making  defense 
at  law  is  shown. 

Loss  of  Legal  Bemedy  through  Ignorance 
or  Negligence.  —  The  general  rule  as  to 
equitable  relief  applies  between  part- 
ners and  third  persons  as  in  other 
cases,  and  the  fact  that  the  legal  rem- 
edy has  been  lost  through  ignorance  or 
negligence  will  not  justify  a  resort  to 
equity  for  relief.  Penny  v.  Martin,  4 
Johns.  Ch.  (N.    1 .)  566. 

1.  Williams  v.  Donaghe,  i  Rand. 
(Va.)  300.  See  also  Farrar  v.  Haselden, 
9  Rich.  Eq.  (S.  Car.)  331. 

Bemoval  of  One  Partner  &om  State.  — 
In  Farrar  v.  Haselden,  9  Rich.  Eq.  (S. 
Car.)  331,  it  is  held  that  where  one  of 
several  members  of  a  firm  removes 
from  the  state,  equity  has  jurisdiction 
to  subject  his  individual  estate  to  the 
claims  of  the  creditors  of  the  firm,  such 
estate  not  being  bound  by  any  judg- 
ment at  law  which  the  creditors  might 
recover  against  the  firm. 

2.  See  article  Parties  to  Actions, 
ante,  p.  456. 

3.  Georgia.  —  Frost  v.  Schackleford, 
57  Ga.  260. 

Illinois.  —  Lombard  v.  Johnson,  76 
111.  599;  Gerard  v.  Bates    124  111.  150. 

Io7va.  —  Postlewait  v.  Howes,  3  Iowa 
365. 


Kentucky.  —  Hoy  t/.  M'Murry,  i  Litt. 
(Ky.)36+. 

Massachusetts.  —  Fowle  v.  Torre j,  131 
Mass.   289;  Russel  v.  Swan,  16  Mass. 

314. 

New  Jersey.  —  De  Greiff  r.  Wilson,  30 
N.  J.  Eq.  435. 

New  York.  —  Hutchinson  v.  Reed, 
Hoffm.  Ch.  (N.  Y.)  316;  Isham  v. 
Phelps,  54  N.  Y.  673;  Martin  v.  Wage- 
ner,  i  Thomp.  &  C.  (N.  Y.)  509. 

North  Carolina.  —  Gaither  v.  Cald- 
well, I  Dev.  &  B.  Eq.  (N.  Car.)  504. 

Ohio.  —  Benninger  v.  Gall,  i  Cine. 
Super.  Ct.  Rep.  331. 

Vermont.  —  Noyes  v.  Sawyer,  3  Vt. 
160. 

Vin^inia.  —  Dunbar  v.  Buck,  6  Munf. 
(Va.)  34. 

.United  States.  —  W^est  v.  Randall,  2 
Mason  (U.  S.)  ig6;  Carson  v.  Robert- 
son, Chase's  Dec.  (U.  S.)475;  Vose  v. 
Philbrook,  3  Story  (U.  S.)  335;  Mc- 
Campbell  v.  Brown,  48  Fed.  Rep.  795; 
Parsons  v.  Howard,  2  Woods  (U.  S.)  i. 

England.  —  Cockburn  7/.  Thompson, 
16  Ves.  Jr.  321 ;  Moffat  v.  Farquharson, 

2  Bro.  C.  C.  338;  Pierson  v.  Robinson, 

3  Swanst.  139;  Weymouth  v.  Boyer,  i 
Ves.  Jr.  416;  Ireton  v.  Lewes,  Finch 
96;  Harvey  v.  Bignold,  8  Beav.  343. 

Assignment  of  Partnership  Debt  to  One 
Partner.  —  In  Russell  v.  Swan,  16  Mass. 
314,  it  was  held  that  where  a  debt  due 
a  partnership  is  assigned  to  one  of  the 
partners,  all  the  partners  must  be 
joined  in  the  bill  to  recover  the  debt. 
See  also,  to  the  same  effect,  Gaither  v. 
Caldwell,    i    Dev.   &   B.    Eq.   (N.  Car.) 

504. 

4.  Parsons  v.  Howard,  2  Woods  (U. 
S.)   I.     In    this   case    the   court    said: 
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(3)  Unwilling  Plaintiff  Made  Defendant.  —  In  accordance  with 
the  usual  rule,  in  a  suit  in  equity  by  one  or  more  members  of  a 


"  The  moneys  sought  to  be  recovered 
in  this  case  are  confessedly  partnership 
moneys,  and  the  complainants  pray 
that  they  may  be  accounted  for  as 
such,  and  paid  into  the  common  part- 
nership fund.  In  this  state  of  things  it 
is  evident  that  all  the  other  partners  are 
equally  interested  in  the  suit  with  the 
complainants  themselves,  and  are  vir- 
tually parties  to  it,  whether  made  such 
or  not;  and  as  no  sufficient  excuse  is 
alleged  for  not  joining  therein,  the  bill 
is  necessarily  defective.  The  case  is 
essentially  different  from  that  of  a  suit 
brought  against  partners.  In  that 
case,  as  all  are  jointly  liable  in  solido, 
or,  According  to  the  civil  law,  each  is 
liable  only  for  his  virile  share,  a  suit 
could  probably  be  sustained  against 
some  of  the  partners,  though  the  others 
could  not  be  found  within  this  juris- 
diction.'" 

Partners  in  Bights  to  Land  should  all 
join  in  a  suit  against  adverse  claim- 
ants, or  the  bill  may  be  dismissed  with- 
out prejudice.  Hoy  v.  M'Murry,  i 
Litt.  (Ky.)364. 

Actions  to  Foreclose  Mortgages.  —  In 
a  suit  to  foreclose  a  mortgage  belong- 
ing to  a  partnership  all  the  members 
thereof  should  join  as  complainants, 
De  Greiff  v.  Wilson,  30  N.  J.  Eq.  435; 
Jewell  V.  West  Orange,  36  N.  J.  Eq. 
403;  Noyes  v.  Sawyer,  3  Vt.  160. 

Complainant  in  Cross-bill.  —  One  who 
is  a  member  of  a  firm  when  a  mortgage 
given  to  it  is  reassigned  to  it  by  third 
parties  is  a  proper  party  complainant 
to  a  cross-bill  to  foreclose  such  mort- 
gage, although  he  was  not  a  member 
when  thcmortgage  was  made.  Minch- 
rod  V.  Ullmann,  163  111.  25.  In  this 
case  the  court  said:  "  It  is  contended 
that  Emanuel  S.  Ullman  was  not  a 
proper  party  complainant  to  the  cross- 
bill. There  seems  to  be  some  confusion 
in  his  mind,  when  testifying,  as  to  the 
exacL  relation  which  he  sustained,  as  a 
member  of  the  firm  of  Joseph  Ullman, 
to  the  mortgage,  having  become  a 
member  of  the  firm  after  it  was  made. 
But  he  was  a  member  when  the  mort- 
gage was  reassigned  to  the  firm  by 
Ladenburg,  Thalmann  &  Co.,  and  we 
think  he  was  a  proper  complainant." 

Amendment  0}  Bill  by  Joining  Copart- 
ners. —  In  Noyes  v  Sawyer,  3  Vt.  160, 
it  is  held  that  if  one  partner  sues  alone 
to    foreclose    a    mortgage     he   may    be 


allowed  to  amend  his  bill  by  joining 
his  copartners. 

One  Partner  a  Trustee  for  the  Others. 
—  In  a  foreclosure  suit,  where  the  com- 
plainant alleged  that  he  had  purchased 
and  held  the  land  involved  as  trustee 
for  a  partnership  composed  of  himself 
and  two  others  whom  he  made  defend- 
ants, it  was  held  that  the  latter  should 
have  been  joined  as  complainants,  as 
the  bill  failed  to  allege  any  claim  of 
the  complainant  adverse  to  theirs.  Jew- 
ell V.  West  Orange,  30  N.  J.  Eq.  403. 
So  in  De  Greiff  z/.  Wilson,  30  N.J.  Eq. 
435.  it  was  held  that  one  who  was  a 
partner  when  the  mortgage  was  exe- 
cuted to  the  firm,  though  in  the  name 
of  but  one  member  thereof,  and  was 
also  a  partner  when  advances  were 
afterwards  made  thereon  by  the  firm, 
and  also  when  the  bill  was  filed,  ought 
to  be  a  party  to  the  foreclosure  suit. 
See,  however,  Shelden  v.  Bennett,  44 
Mich.  634,  in  which  case  it  was  held 
that  one  partner,  to  whom,  as  trustee 
for  the  firm,  a  mortgage  had  been  exe- 
cuted, might  foreclose  the  same  with- 
out'joining  the  other  members  as 
complainants. 

Description  of  Firm.  —  In  foreclosure 
proceedings  by  advertisement  and  sale 
it  was  held  that  the  mortgagees  were 
sufficiently  identified  by  being  de- 
scribed in  the  mortgage  as  the  "  firm 
of  Wehr.  Hobelman  &  Gottlieb  of  Bal- 
timore  City,"  the  petition  containing 
also  the  Christian  names  of  the  grant- 
ors.   Bernstein  v.  Hobelman,  70  Md.  29. 

Action  to  Set  Aside  Fraudulent  Convey- 
ance. —  Where,  on  a  debt  due  to  a  part- 
nership composed  of  several  persons, 
part  of  them  have  sued  and  recovered 
judgment,  the  whole  number  of  part- 
ners may  maintain  an  action  to  set 
aside  a  fraudulent  conveyance  by  the 
judgment  debtor.  Fuller  v.  Nelson, 
35  Minn.  213.  In  this  case  the  court 
said:  "  There  was,  then,  a  cause  of 
action  on  that  judgment  to  set 
aside  Nelson's  fraudulent  conveyance. 
That  cause  of  action  was  not  necessa- 
rily in  the  plaintiffs  in  the  judgment 
only,  but  in  whomsoever  owned  the 
judgment;  as,  if  it  had  been  assigned, 
the  cause  of  action  would  be  in  the 
assignee.  Although  it  was  recovered 
in  the  name  of  only  two  of  the  part- 
ners, being  for  a  debt  due  the  partner- 
ship, it  belonged  to  the  partnership  — 
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partnership,  a  partner  who  should  properly  join  as  plaintiff,  but 
refuses  to  do  so,  may  be  made  a  party  defendant.' 

(4)  Suits  by  or  against  Less  than  All  the  Partners — (a)  Where 
Joinder  of  Others  Will  Oust  Jurisdiction  of  Court.  —  In  a  suit  between  part- 
ners and  third  persons  the  objection  that  one  or  more  of  the 
partners  are  not  joined  will  be  disregarded  whenever  taken  if  it 
appears  that  such  partners  are  not  necessary,  or  if,  although  con- 
venient and  under  some  circumstances  necessary,  they  cannot  be 
made  parties  without  depriving  the  court  of  jurisdiction.*  Thus, 
where  one  partner  is  a  nonresident,  and  this  fact  is  stated  in  the 
bill,  a  decree  may  be  rendered  as  to  those  partners  within  the 
jurisdiction  of  the  court  where  this  will  not  necessarily  prejudice 
the  partner  or  partners  without  the  jurisdiction.' 

Inability  to  Bender  Decree.  —  If,  however,  it  appears  that  no  final 
decree  can  be  made  without  material  prejudice  to  the  interests  of 
the  partners  not  before  the  court  as  parties,  the  court  will  not 
proceed  without  them,  even  though  they  are  beyond  the  reach  of 
its  process,  or  cannot  be  made  parties  without  ousting  the  juris- 
diction.* 


was  partnership  assets.  Until  the 
judgment  should  be  corrected  by  add- 
ing the  names  of  the  other  partners,  all 
proceedings  in  the  action  would  have 
to  be  in  the  names  of  the  two  in  whose 
names  the  action  was  brought.  But 
any  other  action  or  proceeding,  based 
on  ownership  of  the  judgment,  might 
properly  be  in  the  names  of  the  owners 
of  it." 

1.  Edgell  V.  Felder,  84  Fed.  Rep.  69; 
Fallowes  v.  Williamson,  11  Ves.  Jr. 
313;  Leigh  V.  Thomas,  2  Ves.  312. 

2.  Carson  v.  Robertson,  Chase's  Dec. 
(U.  S.)475;  West  v.  Randall,  2  Mason 
(U.  S.)  196;  Paroons  v,  Howard,  2 
Woods  (U,  S.)  I. 

Eule  in  United  States  Courts.  —  "  The 
ground  of  this  rule  is  peculiarly  ap- 
plicable to  the  courts  of  the  United 
States;  and,  therefore,  if  a  party,  who 
might  otherwise  be  considered  as  ma- 
terial, by  being  made  a  party  to  the  bill, 
would,  from  the  limited  nature  of  its 
authority,  oust  the  court  of  its  juris- 
diction, I  should  strain  hard  to  give  re- 
lief as  between  the  parties  before  the 
court;  as,  for  instance,  where  a  part- 
ner, or  a  joint  trustee,  or  a  residuary 
legatee,  or  one  of  the  next  of  kin,  from 
not  being  a  citizen  of  the  state  where 
the  suit  was  brought,  or  from  being  a 
citizen  of  the  state,  if  made  a  plaintiff, 
would  defeat  the  jurisdiction,  and  thus 
destroy  the  suit,  I  should  struggle  to 
administer  equity  between  the  parties 
properly   before   us,   and    not   suffer  a 


rule,  founded  on  mere  convenience  and 
general  fitness,  to  defeat  the  purposes 
of  justice."  Per  Story,  J.,  in  West  v. 
Randall,  2  Mason  (U.  S.)  196. 

3.  Vose  V.  Philbrook,  3  Story  (U.  S.) 
335;  Milligan  v.  Milledge,  3  Cranch 
(U.  S.)  220;  Palmer  v.  Stevens,  loa 
Mass.  461;  Cowslad  v.  Cely,  Pre.  Ch. 
83;  Darwent  v.  Walton,  2  Atk.  510. 

Illustration.  —  One  of  a  firm  of  several 
partners  purchased  land  with  the 
firm  funds,  substantially  for  the  firm, 
but  the  conveyance  was  taken  in  his 
name  and  that  of  one  of  the  other 
members,  in  trust,  for  whatever  use 
those  two,  or  the  survivor  of  them, 
might  declare,  and  until  then  to  the  use 
of  all  1  he  partners.  These  two  made  a 
mortgage  upon  the  land  to  secure  a 
sum  of  money  to  a  third.  In  a  suit  to 
vacate  the  whole  transaction  by  the 
parties  who  owned  the  land  before  its 
sale  it  was  held  that  the  partner  who 
had  actively  managed  the  affairs,  being 
one  of  those  to  whom  the  conveyance 
was  made,  was  the  only  necessary 
party,  the  other  parties  being  non- 
resident.   Carson  v.  Robertson,  Chase's 

Dec.  (U.  S.)  475. 

4.  Carson  v.  Robertson,  Chase's  Dec. 
(U.  S.)  475;  Parsons  v.  Howard,  2 
Woods  (U.  S.)  I. 

Discretion  of  Court.  —  In  Vose  v.  Phil- 
brook,  3  Story  (U.  S.)  335,  it  was  held 
that  where  a  bill  in  equity  is  brought 
to  recover  a  debt  agairtst  the  estate  of 
a  deceased  partner,  the  other  partners- 
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(b)  Parties  by  Eepresentation.  —  In  equitable  actions  between  part- 
ners and  third  persons  where  the  members  of  a  partnership  are 
very  numerous,  the  usual  rule  in  regard  to  numerous  parties 
applies,  and  less  than  the  whole  number  of  partners  may  main- 
tain or  defend  the  suit  on  behalf  of  the  partnership.* 

(5)  Joinder  of  Representatives  of  Deceased  Partners.  —  As  to 
the  necessity,  in  suits  in  equity  between  partners  and  third  per- 
sons, of  joining  the  representatives  of  deceased  partners  as  par- 
ties, the  authorities  seem  to  differ.  Thus,  according  to  some 
decisions,  a  surviving  partner  is  the  sole  representative  of  part- 
nership property,  and  has  the  right  of  administering  partnership 
effects,  and  a  representative  of  a  deceased  partner  need  not  be 
made  a  party  to  a  proceeding  in  equity  affecting  such  property, 
and  this  would  seem  to  be  the  more  reasonable  view.*     Authori- 


are  proper  and  necessary  parties;  and 
although  when  they  are  out  of  the 
jurisdiction  of  the  court  they  may  be 
dispensed  with,  yet  this  exception  does 
not  apply  to  cases  involving  important 
rights  of  the  absent  partners,  and 
especially  not  to  cases  where  the  facts 
are  mainly  in  their  knowledge,  or 
where  the  circumstances  occurred  in 
the  place  where  they  are.  The  court 
said:  "  It  is  tiue  that  where,  as  in  the 
present  case,  the  other  partners  are  out 
of  the  jurisdiction,  a  court  of  equity 
may  dispense  with  their  being  made 
parties;  but  then  it  is  a  matter  in  the 
sound  discretion  of  the  court,  whether 
under  all  the  circumstances  it  ought  to 
do  so  or  not;  for  if  the  case  be  one 
involving  important  rights  of  the  absent 
partners,  and  a  fortiori,  if  they  are  the 
only  persons  within  whose  knowledge 
the  facts  lie,  and  they  are  resident  in 
the  foreign  country  where  the  transac- 
tions took  place,  and  are  most  material 
parlies  to  explain  them,  it  would  be 
doing  great  injustice  to  affect  the  sep- 
arate estate  of  the  partner  here  with  a 
claim,  of  the  nature  and  character  of 
which  his  administrator  could  scarcely 
be  presumed  to  have  any  knowledge  or 
full  means  of  establishing  in  proof." 

1,  Story's  Eq.  Plead.  n6;  Small  v. 
Attwood,  I  Younge  407;  Taylor  v.  Sal- 
mon, 4  Myl.  &  C.  141;  Wallworth  v. 
Holt,  4  Myl.  &  C.  619;  Hichens  v.  Con- 
greve,  4  Russ.  562;  Walburn  v.  Ingil- 
by,  r  Myl.  &  K.  76;  Mare  v.  Malachy, 
1  Myl.  &  C.  559;  Cockburn  v.  Thomp- 
son, 16  Ves.  Jr.  321;  Lloyd  v.  Loaring, 
6  Ves.  Jr.  773;  Goldman  v.  Page,  59 
Miss.  404;  Wall  V.  Boisgerard,  11 
Smed.  &  M.  (Miss.)  574;  Parsons  v. 
Howard   2  Woods  (U.  S.)  i. 


Suit  against  Agents  of  Partners.  — 
Where  an  unincorporated  banking  com- 
pany consisted  of  upwards  of  one 
hundred  individuals,  associated  for 
banking  purposes,  each  of  whom  exe- 
cuted a  mortgage  upon  his  individual 
property  to  secure  his  individual  sub- 
scription for  stock,  and  also  the  gen- 
eral liabilities  of  the  association;  and 
the  joint  agents  of  the  association  for 
the  conduct  of  its  alTairs,  with  author 
ity  to  do  so,  assigned  these  mortgages 
to  a  creditor,  to  secure  the  repayment 
of  a  loan  to  the  company;  it  was  held, 
on  a  bill  by  the  creditor  against  one  of 
the  mortgagors  and  the  agents  of  the 
association  who  effected  the  loan,  that 
it  was  not  necessary  to  make  all  the 
members  of  the  association  parties  to 
the  bill,  as  from  their  great  number, 
had  they  been  made  parties,  the  suit 
would  never  have  reached  a  hearing. 
It  was  sufficient  that  the  agents  for  all 
the  partners  were  made  parties.  Wall 
V.   Boisgerard,  11   Smed.  &   M.  (Miss.) 

574. 

Bill  against  Director  and  Some  Partnera 
by  Other  Directors.  —  A  bill  for  the  ben- 
efit of  a  firm  composed  of  many  per- 
sons can  be  maintained  against  a 
director  and  some  partners  by  the  other 
members  of  the  board  of  directors 
without  making  all  the  partners  par- 
ties.    Goldman  v.  Page,  59  Miss.  404. 

2.  McCandless  v.  Hadden,  9  B.  Mon. 
(Ky.)  187;  Harwood  z/.  Jones,  10  Gill  & 
J.  (Md.)  404;  Robinson  v.  Thompson 
Smed.  &  M.  Ch.  (Miss.)  454;  Robert- 
shaw  z/.  Han  way,  52  Miss.  713;  Rusling 
V.  Brodhead,  55  N.  J.  Eq.  200;  Waugh 
V.  Mitqhell,  i  Dev.  &  B.  Eq.  (N.  Car.) 
510;  Bischoffsheim  v.  Baltzer,  20  Fed. 
Rep.  890. 
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ties  are  not  wanting,  however,  in  support  of  the  proposition  that, 
in  suits  against  a  surviving  member  of  a  partnership  to  subject 
firm  effects,  the  personal  representatives  of  a  deceased  partner 
should  be  made  parties.* 

Necessity  to  Join  Decedent's  Adminis- 
trator.—  In  Roberishaw  v.  Hanvvay, 
52  Miss.  713,  the  court  held  that  in  a 
suit  against  the  surviving  partner,  to 
subject  firm  assets,  the  administrator 
of  the  deceased  partner  was  not  a 
necessary  party  to  the  proceedings, 
where  the  object  was  solely  to  reach 
the  property  of  the  firm,  but  if  the  suit 
was  to  subject  the  individual  property 
of  the  partners,  then  the  administrator 
of  a  dead  partner  was  a  necessary 
party. 

Creditor's  Bill  to  Enforce  Judgment 
against  Partners.  —  In  Postlewait  v. 
Howes,  3  Iowa  365,  which  was  a  pro- 
ceeding by  creditor's  bill  to  enforce 
judgment  against  a  partnership,  it  was 
held  that  in  such  case,  where  it  ap- 
pears that  the  judgments  were  against 
only  one  as  the  survivor  of  the  parties, 
the  plaintiff  having  elected  to  take  his 
judgments  against  the  surviving  part- 
ner, he  had  the  further  right  to  seek  to 
make  such  judgments  from  his  indi- 
vidual property,  and  the  administrators 
of  the  other  partners  need  not  be  par- 
ties; but  as  to  the  judgment  recovered 
against  the  two  partners,  the  adminis- 
trator of  the  other  should  be  made  a 
party.  In  this  case  the  court  said:  "It 
is  next  urged  that  the  administrators 
of  the  other  deceased  partners  are  not 
made  parties,  and  that  it  should  be 
shown  that  there  are  no  partnership 
assets,  before  the  creditors  can  seek  to 
reach  an  equitable  interest  in  the  indi- 
vidual property  of  one  of  the  partners. 
All  of  the  judgments,  except  one,  are 
against  Robert  G.  Anderson  alone. 
The  complainants  had  a  right  to  such 
judgments.  It  was  at  their  option  to 
proceed  either  against  the  surviving 
partner  or  against  the  representatives 
of  the  deceased  partners.  And  hav- 
ing elected  to  take  judgments  against 
the  surviving  partner,  they  have  the 
further  right  to  seek  to  make  such 
judgments  from  his  individual  prop- 
erty; and  the  administrators  of  such 
other  partners  need  not  be  made  par- 
ties. Storv  on  Part.,  §  362,  note  3,  and 
Nelson  v.  Hill,  5  How.  (U.  S.)  133.  One 
of  the  judgments,  however,  in  favor  of 
Keeler,  appears  to  have  been  rendered 
against  James  as  well  as  Robert  G 
Anderson.     It  he  is  dead  (which  is  left 


indefinite  by  the  bill)  we  think  his  ad- 
ministrator, for  reasons  already  staled, 
should  be  made  a  party;  and  it  ought 
also  to  be  shown  that  his  estate  is  in- 
solvent, and  that  there  are  no  partner- 
ship assets  from  which  to  make  such 
judgments." 

No  Bevivor  against  Representatives 
Necessary.  —  In  Hammond  v.  Si.  John, 
4  Yerg.  (Tenn.)  107,  it  was  held  that 
where  a  bill  is  brought  against  part- 
ners, and  one  of  them  di^s,  no  revivor 
against  his  representatives  is  necessary, 
but  the  bill  may  proceed  against  the 
survivors,  and  that  it  is  error  to  dismiss 
it  for  want  of  such  revivor. 

Insolvency  of  Survivors  Ground  for  Mak- 
ing Representatives  Parties.  —  In  South- 
ard V.  Lewis,  4  Dana  (Ky.)  148,  it  is  held 
that  upon  the  death  of  a  partner  the 
rights,  duties,  and  liabilities  of  the  firm 
devolve  upon  the  survivor  (or  surviv- 
ors), and  a  creditor  of  the  firm  should, 
in  general,  sue  him  (or  them)  only;  but 
the  representatives  of  the  deceased 
partner  are  ultimately  liable,  and  the 
insolvency,  actual  or  apprehended,  of 
the  survivors  is  sufficient  ground  for 
making  the  decedent's  representatives 
codefendants  in  the  first  instance. 

1.  Story's  Eq.  Plead.,  §  167.  In  com- 
menting on  the  statement  of  Judge 
Story  in  support  of  this  proposition, 
the  court,  in  Robertshaw  v.  Hanway, 
52  Miss.  713,  said:  *'  It  is  stated  in 
Story's  Eq.  PI.,  §  167,  that  in  suits 
against  a  surviving  partner  to  subject 
firm  effects  the  administrator  of  the 
deceased  partner  should  be  joined. 
No  authority  is  quoted  in  support 
of  this  doctrine,  and  the  annoiator 
of  the  volume  remarks  in  a  note  that 
he  knows  of  no  case  in  which  it  was  so 
held.  Where  the  object  of  the  proceed- 
ing is  solely  to  reach  the  firm  property, 
as  is  the  case  in  the  present  suit,  we 
fail  to  see  any  necessity  for  joining  the 
administrator  of  the  deceased  partner. 
The  personalty  of  the  firm,  as  we  have 
seen  above,  is  vested  by  the  death  of 
the  deceased  in  the  survivor  and  the 
realty  vests  in  said  survivor  in  com- 
mon with  the  heirs  of  the  decedent,  but 
in  no  event  does  the  title  to  the  part- 
nership property  devolve  upon  the  ad- 
ministrator of  the  deceased  partner." 

Louisiana.  —  In   Lockhart  v.  Harrell, 
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(6)  Joinder  of  Heirs.  —  In  accordance  with  the  usual  rule  just 
laid  down,  that  a  surviving  partner  is  the  sole  representative  of 
the  firm  property,  it  would  seem  that  in  a  suit  in  equity  by  cred- 
itors against  a  firm,  the  heirs  of  the  deceased  partner  are  not 
necessary  parties.* 

(7)  Joinder  of  All  Surviving  Partners.  —  It  has  been  held  that 
where  a  partner  dies  leaving  several  surviving  partners,  neither 
survivor  has  the  right  to  sue  alone  as  surviving  partner,  nor  has 
one  the  right  to  sue  as  surviving  partner  for  the  use  of  both.* 

(8)  Joinder  of  Dormant  Partners  —  General  Eule.  —  In  equity,  as 
at  common  law,  the  generally  accepted  rule  seems  to  be  that  a 
person  contracting  exclusively  in  his  own  name,  although  he 
have  a  dormant  partner  interested  in  the  contract,  need  not  join 


6  La.  Ann.  530,  it  is  held  that  a  surviv- 
ing partner  cannot  maintain  a  suit 
upon  an  obligation  for  money  due  to 
the  partnership,  without  making  the 
representatives  of  the  deceased  partner 
a  party,  but  where  the  suit  is  to  annul 
a  sale  in  which  he  has  an  interest,  even 
of  a  movable,  it  can  be  maintained  by 
him  alone.  In  this  case  the  court  said : 
"  The  defendants  have  cited  many  de- 
Visions  of  our  late  Supreme  Court  to 
show  that  the  surviving  partner  of  a 
mercantile  firm  cannot  sue  for  a  claim 
of  the  firm,  without  making  the  heirs 
or  representatives  of  his  deceased  part- 
ner parties  plaintiff  in  the  suit.  Flower 
V.  O'Conner,  7  La.  197;  Cutler  v.  Coch- 
ran, 13  La.  484;  Crozier  v.  Hodge,  3 
La.  358;  Brown  v.  Saul,  4  Martin  N.  S. 
(La.)  437;  Dufaur  v  Massicot,  6  Mar- 
tin N.  S.  (La.)  188.  The  argument  of 
the  plaintifif's  counsel,  that  this  is  not 
a  suit  to  recover  a  sum  of  money,  but 
to  annul  a  sale  in  which  the  plaintiff 
has  a  clear  interest,  is  conclusive  on 
this  subject.  Thus,  a  joint  owner  can 
maintain  a  suit  for  land,  and  a  fortiori 
for  a  movable,  at  least  to  have  his 
right  recognized.  The  authorities 
quoted  to  the  contrary  all  occurred 
where  suits  for  sums  of  money  were 
brought,  in  which  the  discharge  of  the 
surviving  partner  would  not  discharge 
the  whole  debt." 

Virginia. —  In  Carter  v.  Currie,  5 
Call  (Va.)  158,  it  was  held  that  to  a 
bill  against  a  partnership  after  the 
death  of  a  part  of  the  members,  the  rep- 
resentatives of  such  as  have  died  ought 
to  be  made  parties. 

Death  of  One  Partner  after  Service  and 
Answer  by  Both.  —  In  equity,  all  parties 
at  interest  must  be  made  parties  to  a 
bill  if  they  be  within  the  jurisdiction, 


and  when  a  bill  is  filed  against  two 
partners,  who  are  both  served  and  an- 
swer (the  bill  praying  an  account  for 
partnership  acts),  and  one  of  the  partners 
dies,  it  was  held  that  his  personal  rep- 
resentatives must  be  made  parties  to 
the  bill,  unless  it  affirmatively  appears 
that  he  died  nonresident,  and  that  the 
estate  had  no  interests  in  this  state. 
Pearce  v.  Bruce,  38  Ga.  444. 

1.  Joinder  of  Heirs.  —  In  Folsom  v. 
Deirick  Fertilizer,  etc.,  Co.,  85  Md.  52, 
where  a  bill  was  brought  by  creditors 
assailing  a  conveyance  of  real  estate  to 
a  firm  in  payment  of  a  debt  due  to  it, 
on  the  ground  that  it  was  in  fraud  of 
the  rights  of  creditors  of  the  grantor, 
the  court  said:  "  One  of  the  partners 
of  the  firm  of  B.  F.  Folsom  &  Co.  was 
dead  when  the  bill  was  filed  in  this 
case,  and  the  affairs  of  the  partnership 
were  conducted  by  the  surviving  part- 
ner. It  has  been  urged  that  the  heirs 
of  the  deceased  partner  ought  to  have 
been  made  parties  to  the  suit,  on  the 
ground  that  they  were  interested  in 
the  real  estate  on  Smith's  wharf. 
But  it  was  acquired  and  held  as  part- 
nership property,  and  it  must  be  treated 
as  personalty  in  the  view  of  a  court  of 
equity  as  between  the  partners  and 
parties  prosecuting  claims  against  ihe 
partnership.  This  was  the  opinion  of 
Judge  Story  in  Hoxie  v.  Carr,  i  Sumn. 
(U.  S.)  183,  and  it  was  adopted  by  this 
court  in  Goodburn  v.  Stevens,  5  Gill 
(Md.)  26.  Edmund  J.  Folsom,  the  sur- 
viving partner,  is  administering  the 
affairs  of  the  partnership,  and  is  the 
proper  party  against  whom  claims  and 
demands  adverse  to  it  should  be  prose- 
cuted." See  Roth  well  v.  Dewees,  2 
Black  (U.S.) 613. 

2.  Flower  v.  O'Conner,  7  La.  194. 


15  Encyc.  PL  &  Pr.  — 63 
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such  partner  in  a  suit  on  the  contract,*  In  suits  against  a  firm, 
the  rule  seems  to  be  that  dormant  partners  may  be  made  parties, 
or  omitted,  at  the  election  of  the  plaintiff.* 

Effect  of  Judgment  against  Active  Partner.  —  It  has  been  held  that 
while  a  dormant  partner  is  liable  in  equity  to  creditors  of  the 
firm  for  partnership  assets  in  his  hands,  he  cannot,  after  judgment 
against  the  ostensible  partner,  be  made  personally  liable  on  a  bill 
filed  against  both,  beyond  the  assets  he  has  appropriated  to  him- 
self and  which  he  withholds  from  the  creditors,  but  to  that  extent 
he  is  liable  to  respond  in  equity.' 

3.  Objection  to  Nonjoinder  of  Partners  —  a.  Manner  of  Rais- 
ing—  (i)  Devturrer. — Where,  in  a  suit  between  partners  and 
third  persons,  it  appears  that  all  are  not  joined  who  should  have 
been  made  parties,  the  defect,  where  it  appears  on  the  face  of  the 
bill,  is  ground  for  demurrer.* 

(2)  Plea.  —  Where,  however,  this  defect  does  not  appear  on 
the  bill,  the  proper  method  of  raising  the  objection  is  by  plea.* 

b.  Time  of  Raising  —  objection  at  Hearing,  on  Appeal,  or  on  Error.  — 
As  a  general  rule,  an  objection  that  a  partner  was  not  made  a 
party  to  the  suit  comes  too  late  at  the  hearing,  if  such  partner 


1.  Goble  V.  Gale,  7  Blackf.  (Ind.)  218. 
See  also  Hawley  v.  Cramer,  4  Cow.  (N. 
Y.)  717. 

Firm  Conducted  in  Individual  Name  of 
One  Partner.  —  In  St.  Marys  Bank  v. 
St.  John,  25  Ala.  566,  it  was  held  that 
when  a  firm  is  conducted  in  the  indi- 
vidual name  of  one  of  the  partners,  the 
others,  although  they  have  given  pub- 
lic notice  of  their  interest  in  the  firm, 
and  are  active,  managing  members, 
are  dormant  partners,  and  as  such  are 
not  necessary  parties  to  a  bill  filed  by 
the  principal  partner  to  enforce  the  pay- 
ment of  a  firm  debt  from  a  debtor  who 
contracted  in  ignorance  of  the  dormant 
partners. 

2.  Hawley  v.  Cramer,  4  Cow.  (N,  Y.) 
717;  Ex  p.  Norfolk,  19  Ves.  Jr.  457; 
Ex  p.  Hamper,  17  Ves.  Jr.  403;  Ex  p. 
Hodgkinson,  19  Ves.  Jr.  291;  Ex  p. 
Layton,  6  Ves.  Jr.  438. 

3.  How  V.  Kane,  2  Chand.  (Wis.)  222. 
Special  Cause  for  Relief  Must  Be  Shown. 

—  A  bill  against  dormant  partners, 
after  judgment  recovered  against  the 
ostensible  partners,  cannot  be  sus- 
tained without  showing  special  cause 
for  relief,  as  that  the  plaintiff  was  kept 
in  ignorance  of  the  partnership  by 
undue  means,  that  he  has  used  due 
diligence  to  inform  himself,  etc. 
Penny  v.  Martin,  4  Johns.  Ch.  (N.  Y.) 
566. 

Sufficient  Allegation  to  Sustain  Bill 
against    Both.  —  Where    a   partnership 


exists  between  two  persons,  one  o^ 
whom  is  a  dormant  partner,  and  the 
creditors  of  the  firm  have  obtained 
judgments  against  ihe  ostensible  part- 
ner, founded  upon  debts  created  upon 
the  partnership  account,  upon  which 
executions  have  been  issued  and  re- 
turned nulla  bona,  a  bill  in  equity 
against  both  partners  will  be  sustained 
upon  the  allegation  that  the  dormant 
partner  had,  by  fraudulent  connivance 
with  the  ostensible  one,  obtained  the 
possession  of,  and  laid  claim  to,  all  the 
partnership  assets,  in  fraud  of  the  cred- 
itors; the  relief  which  equity  will  give 
is  to  subject  the  whole  assets  to  the 
payment  of  such  debts.  In  such  a  case 
discovery  of  partnership  effects  will  be 
enforced,  though  judgments  had  been 
obtained  against  the  ostensible  partner 
alone;  and  those  effects  will  be  decreed 
to  be  applied  in  satisfaction  of  such 
debts.  How  v.  Kane,  2  Chand.  (Wis.) 
222. 

4.  Cockburn  v.  Thompson,  16  Ves. 
Jr.  321;  Gerard  v.  Bates,  124  111.  150; 
Pipe  V.  Bateman,  i  Iowa  369;  Postle- 
wait  V.  Howes,  3  Iowa  365;  Hutchin- 
son V.  Reed,  Hoffm.  Ch.  (N.  Y.)  316. 

As  to  the  manner  of  raising  objec- 
tions for  defects  of  parties  generally, 
see  article  Parties  to  Actions,  ante, 
p.  456. 

6.  Cockburn  v.  Thompson,  16  Ves. 
Jr.  321;  Gerard  v.  Bates,  124.  111.  150; 
Postlewait  v.  Howes,  3  Iowa  365. 
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was  merely  a  formal  party  and  not  indispensable  to  a  decision  of 
the  suit  on  the  merits.  Where,  however,  the  rights  of  the 
partner  not  before  the  court  are  so  intimately  connected  with 
the  matter  in  dispute  that  a  final  decree  cannot  be  made  without 
materially  affecting  his  interest,  the  objection  for  his  nonjoinder 
may  be  taken  at  the  hearing,  on  appeal,  or  on  error.* 

4.  Service  of  Process  —  Partner  beyond  Jurisdiction.  —  Where  a  bill  is 
filed  in  equity  against  partners,  one  of  whom  is  beyond  the  juris- 
diction, it  has  been  held  that  the  subpoena  against  such  partner 
may  be  served  on  the  partner  or  partners  within  the  jurisdiction.* 

Subpoena  Prayed  against  Firm,  Issued  and  Served  on  Individuals.  —  It  has 
been  held  that  where  a  bill  is  filed  against  certain  persons  doing 
business  under  a  firm  name,  and  the  prayer  for  subpoena  is 
against  the  firm,  but  such  subpoena  is  issued  against  and  served 
on  the  individuals  composing  the  partnership,  such  service  is 
sufficient.* 

5.  Bill  —  a.  Requisites  —  ( i )  Names  of  Partners  —  Should  Be  in 
Names  of  All  Partners.  —  Where  a  contract  is  made  for  the  benefit  of 
a  firm,  a  bill  to  enforce  it  should  be  filed  in  the  names  of  the 
partners,  although  it  is  in  writing  and  is  in  the  name  of  one  of 
them  only.* 

Bill  by  Partnership  in  Firm  Name  Demurrable.  —  Where  partners  cannot 
sue  or  be  sued  in  their  partnership  name,  a  bill  by  partners  in 
their  firm  name  is  demurrable  for  want  of  certaisty.  It  should 
set  out  their  individual  names.* 

1.  Gerard  t/.  Bates,  124  111.  150;  Pren-  ners  for  the  two  was  allowed.  Leese 
tice  V.  Kimball,  ig  111.  323;  Postlewait     v.  Martin,  L.  R.  13  Eq.  77. 

V.  Howes,  3  Iowa  365;  Robertshaw  v,  3.  Gillett  v.  Walter,  74  Ga.  291,  in 
Hanway,  52  Miss.  713;  Hutchinson  z/.  which  case  the  court  aV^«' Carey  j/.  Hill- 
Reed,  Hoffm.  Ch,  (N.  Y.)  316.  house,  5  Ga.  255. 

Objection  on  Appeal.  —  In  Gerard  v.  4.  Suit  to  Enforce  Mechanic's  Lien.  — 
Bates,  124  111.  150,  it  is  held  that  where  Where  a  contract  to  build  a  house  and 
certain  specific  articles  of  partnership  furnish  materials  therefor  is  made  in 
property  have  been  sold  on  execution  the  name  of  one  partner,  but  for  the 
against  one  partner,  on  bill  by  the  benefit  of  both,  and  both  perform  the 
purchaser  to  settle  and  adjust  the  part-  labor  and  furnish  the  materials,  a  peti- 
nership  affairs,  and  for  a  sale  of  the  part-  tion  to  enforce  a  mechanic's  lien  may 
nership  property  and  a  distribution  of  be  brought  in  the  name  of  both  part- 
the  proceeds,  the  debtor  partner  whose  ners.  Lombard  v.  Johnson,  76  111.  599. 
property  was  sold  is  an  indispensable  In  this  case  the  court  said:  "  A  pro- 
party  in  order  to  make  the  decree  ceeding  to  enforce  a  mechanic's  lien  is, 
iiinding  on  all,  and  objection  for  his  in  effect,  a  suit  in  chancery,  and  the 
nonjoinder  may  be  made  on  appeal.  rules   that    govern   causes    in    equity 

2.  Carrington  v.  Cantillon,  Bunb.  usually  control  cases  instituted  under 
107;  Leese  v.  Martin,  L.  R.  13  Eq.  77;  the  statute  to  enforce  a  mechanic's 
Kinder  v.  Forbes,  2  Beav.  503.  lien.     The   general   rule   in   courts  of 

Notice  of  Application  for  Iqjunction  and  equity  as  to  parties  is,  that  all  persons 

Beceiver.  —  In  a  suit  against  five  part-  materially  interested    in    the   subject- 

ners,   three  of  whom   had  entered  ap-  matter  ought  to  be  made  parties  to  the 

pearance  and  the  other  two  were  out  suit,  either  as  plaintiffs  or  defendants." 

of  the  jurisdiction  and  had  not,  substi-  Citing  Story's  Eq.  Plead.,  §  76. 

tuted  service  of  a  notice  of  motion  for  6.  Lewis  v.  Cline,  (Miss.  1888)  5  So. 

an  injunction  and  for  the  appointment  Rep.  112. 

of  a  receiver  on  any  of  the  three  part-  Description  in  Firm  Name.  —  When  a 
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Names  of  Defendant  Partners.  —  Where  a  bill  in  equity  makes  the 
individuals  composing  a  firm  defendants,  it  should  set  out  the  full 
names  of  the  members  of  the  firm,  or  allege  that  their  names  in 
full  are  unknown  and  could  not  be  ascertained  by  the  plaintiff 
after  diligent  inquiry.* 

(2)  Allegatio7i  of  Partnership.  — A  bill  in  equity  against  two 
or  more  persons  as  partners  should  aver  the  fact  of  the  defend- 
ants' partnership,  but  this  need  not  be  done  in  terms.  Thus  it 
has  been  held  that  an  allegation  that  persons  are  jointly  engaged 
as  merchants  is  equivalent  to  an  allegation  that  they  are  engaged 
as  partners.* 

(3)  Allegation  of  Firm  Oivnership  —  In  General.  — -  Where  equity 
proceedings  are  instituted  in  respect  to  partnership  property,  the 
pleadings  should  allege  that  it  is  partnership  property,  and  an  alle- 
gation merely  that  certain  realty  belonged  to  a  partnership  for 
the  reason  that  it  was  purchased  with  partnership  funds  is  bad  if 
it  does  not  also  allege  its  purchase  for  partnership  purposes.* 


firm  has  received  money,  and  after  its 
dissolution  a  chancery  suit  is  brought 
against  the  persons  who  were  the 
members  thereof  to  compel  them  to  re- 
fund the  money,  it  is  not  necessary, 
though  it  is  usual  and  best,  to  describe 
these  persons  as  Jately  doing  business 
under  a  certain  name  and  in  the  prayer 
of  the  bill  to  ask  that  they  may  be 
made  parties  defendant;  and  if  the 
bill  fails  to  do  so  it  is  not  on  that  ac- 
count demurrable.  Vance  v.  K>irk,  2g 
W.  Va.  344. 

1.  Effect  of  Failure  to  Set  Out  Names  in 
Full.  —  If  a  bill  making  the  individ- 
uals composing  a  firm  defendants, 
does  not  comply  with  the  require- 
ments, as  set  out  in  the  text,  the  de- 
fendant should  be  excused  by  the 
court  from  answering  or  demurring 
to  such  bill  until  proper  insertions  be 
made  therein,  of  the  names  of  the  in- 
dividuals constituting  the  firm,  or  it  be 
maae  to  appear  to  the  court  that  their 
names  could  not  be  ascertained.  If 
the  bill  be  demurred  to  on  this  ground 
the  demurrer  should  be  special.  Rogers 
V.  Verlander,  30  W.  Va.  619. 

2.  De  Graum  v.  Jones.  23  Fla.  83. 

3.  Morgan  v.  Olvey,  53  Ind.  6. 

Pleading  and  Proof.  —  In  equitable  ac- 
tions between  partners  and  third  per- 
sons with  respect  to  partnership  prop- 
erty, as  in  other  actions,  the  case  made 
by  the  bill  must  be  sustained  by  the 
proof,  and  where  a  bill  states  that  the 
property  was  purchased  with  partner- 
ship funds  and  for  partnership  uses, 
but  the  proof  shows  the   purchase  to 


have  been  made  by  one  partner  with  his 
own  funds,  but  for  partnership  pur- 
poses, the  proof  does  not  sustain  the 
case  made  by  the  bill.  Owens  v.  Col- 
lins, 23  Ala.  837.  In  this  case  the  court 
said:  "Apart  from  any  influence  which 
the  statute  of  frauds  might  exercise,  it 
is  conceded  that,  where  a  purchase  of 
lands  has  been  made  out  of  the  joint 
funds  of  the  copartnership,  and  for  co- 
partnership purposes,  it  is  wholly  im- 
material, in  the  view  of  a  court  of 
equity,  in  whose  name  the  purchase  is 
made;  it  is  there  regarded  as  the  prop- 
erty of  the  firm.  Hoxie  v.  Carr,  [i 
Sumn.  (U.  S.)  173.]  But  the  charge 
of  the  bill  is,  in  effect,  that  the  lots 
were  purchased  with  the  copartnership 
funds,  that  is,  with  the  money  of  Col- 
lins advanced  to  the  firm,  and  the  pro- 
ceeds of  the  business  of  the  copartner- 
ship, and  the  evidence  does  not  sustain 
this  allegation,  as  it  shows  a  state 
of  facts  inconsistent  with  the  idea  of 
an  advance  by  Collins  to  the  firm;  in 
other  words,  although  the  testimony 
may  show  clearly,  that  the  purchase 
was  made  on  account  of  the  firm,  it 
does  not  establish  the  fact  that  it  was 
with  the  money  of  the  copartnership." 
Allegation  of  Partnership  Property  — 
Proof  of  Individual  Ownership.  —  Upon  a 
bill  filed  to  subject  property,  as  belong- 
ing to  a  partnership,  to  the  payment  of 
a  debt  alleged  to  be  secured  by  a  mort- 
gage of  the  partnership,  no  decree  can 
be  had,  upon  proof  that  the  property 
belongs  to  one  of  the  partners  indi- 
vidually.   Scott  V.  Dansby,  12  Ala.  714. 
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h.  Multifariousness.  —  In  a  suit  in  equity  between  partners 
and  third  persons,  the  bill,  as  in  other  equitable  actions,  is  bad  if 
it  is  multifarious;  but  such  a  bill  will  not  be  regarded  as  multifa- 
rious where  the  matters  joined,  though  distinct,  are  not  abso- 
lutely independent,  or  where  the  several  defendants  have  one 
common  interest  centering  in  the  point  in  issue.* 

C.  Amendment  —  Order  at  Hearing  to  Bring  In  Another  Partner.  —  In 
a  suit  in  equity  between  partners  and  third  persons,  the  court 
may,  at  the  hearing,  order  the  bill  to  be  amended  by  adding  a 
partner  as  a  coplaintifif.* 

6.  Answer  —  Denial  of  Partnership  as  Waiver  of  Equity.  —  In  a  suit  to 
administer  the  assets  of  a  firm  the  answer  of  a  defendant  denying 
the  alleged  partnership  is  not  a  waiver  of  his  rights  as  to  the 
application  of  firm  assets  to  firm  debts. ^ 

Beliance  on  Statute  of  Limitation  by  One  Creditor  in  Suit  for  Settlement.  —  In 
a  suit  in  equity  for  the  settlement  of  an  insolvent  pa'-tnership, 
where  the  assets  are  insufficient  to  pay  its  debts,  and  the  contest 
is  wholly  among  the  creditors,  one  creditor  may  avail  himself  of 
the  bar  of  the  statute  of  limitations  against  the  other  creditors 
by  plea,  answer,  or  demurrer,  or  by  exceptions  to  the  report  of 
the  commissioner  in  the  cause.* 


1.  Bill  to  Subject  Partnership  Estate  to 
Payment  of  Two  Judgments. —  In  Alex- 
ander V.  Alexander,  85  Va.  353,  a  bill 
was  filed  for  the  purpose  of  subjecting 
partnership  realty  of  M.,  J.,  and  B., 
partners,  to  a  judgment  against  the 
him,  and  also  to  a  judgment  against  J. 
and  B.  This  bill  being  demurred  to  as 
multifarious,  it  was  held  that  the  de- 
murrer was  properly  overruled,  as  the 
bill  was  not  multifarious  as  to  the  part- 
ner M.,  since  he  had  an  interest  in  see- 
ing that  his  partner's  real  estate  should 
be  subjected  to  the  debts  of  the  firm, 
and  not  to  ihei,r  own. 

2.  Hutchinson  v.  Reed,  Hoffm.  Ch. 
(N.  Y.)  316. 

Correction  of  Misnomer  as  to  Name  of 
Deceased  Partner.  —  When  a  bill  has 
been  filed  against  a  partnership,  and 
after  the  partners  have  answered,  one 
partner  dies,  it  is  not  error  to  permit, 
before  parties  are  made,  an  amend- 
ment correcting  the  misnomer  as  to 
the  Christian  name  of  the  deceased 
partner.     Pearce  r/.  Bruce,  38  Ga.  444. 

3.  Robinson  v.  Allen,  85  Va.  721.  In 
this  case  the  court  said:  "  In  the  first 
place,  the  answer  simply  denies  the 
existence  of  a  partnership,  and  clearly, 
upon  its  face,  was  not  intended  as 
a  waiver  of  anything,  in  the  event 
it  should  be  determined  a  partnership 
existed.     And,   in  the  next  place,   al- 


though it  is  true  the  right  of  the  sim- 
ple-contract creditors  of  a  partnership 
to  have  the  social  assets  specifically 
appropriated,  in  equity,  to  the  payment 
of  their  debts,  in  preference  to  the 
creditors  of  an  individual  partner,  is  a 
derivative  one  —  that  is  to  say,  it  is 
merely  the  right  to  be  substituted  to 
the  equity  the  partners  have  inter  se  to 
have  the  property  so  applied  —  yet,  un- 
less this  equity  of  the  surviving  part- 
ner in  a  case  like  the  present  is  bona 
fide  transferred  or  parted  with  before 
proceedings  by  the  partnership  credit- 
ors to  liquidate  the  affairs  of  the  part- 
nership are  commenced,  it  cannot 
afterwards  be  surrendered  to  the  preju- 
dice of  the  partnership  creditors  with- 
out their  consent." 

4.  Conrad  v.  Buck,  21  W.  Va.  396. 
In  this  case  the  court  said:  "  Without 
intending  to  decide  whether  or  not  in 
all  cases  one  creditor  may  avail  him- 
self of  the  bar  of  the  statute  of  limita- 
tions against  the  claim  of  another 
creditor,  I  am  of  opinion,  upon  both 
reason  and  authority,  that  in  suits 
brought  for  the  liquidation  and  settle- 
ment of  insolvent  partnerships  when 
the  fund  is  insufficient  to  pay  all  the 
debts  and  the  contest  is  wholly  be- 
tween the  creditors  of  such  partner- 
ship, and  the  partners  do  not  appear  in 
the  cause  in  any  manner,  one  creditor 
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7.  Direction  of  Issue  to  Try  Fact  of  Partnership.  —  In  a  suit 
between  partners  and  third  persons  with  respect  to  partnership 
property  where  the  fact  of  a  secret  partnership  is  material,  and 
is  doubtful  on  the  testimony,  the  court  should  direct  an  issue  to 
ascertain  it.* 

8.  Decree  —  a.  In  General  —  Consistency  with  Prayer.  —  In  suits  in 
equity  between  partners  and  third  persons,  as  in  other  equitable 
actions,  while,  as  a  general  rule,  relief  must  be  granted  secundum 
allegata,  yet  relief  may  be  granted  under  the  general  prayer, 
different  from  that  specifically  prayed  for,  when  it  is  consistent 
with  the  facts  alleged  and  found. ^ 

b.  Revival  and  Enforcement  of  Decree  —  Parties  to  Biu. 
—  The  general  equity  rule  that  all  persons  having  a  material 
interest  to  be  affected  by  the  decree  must  be  made  parties, 
applies  to  bills  to  revive  and  enforce  a  decree  in  favor  of  a  part- 
nership.' 

9.  Injunctions  by  Partnership  Creditors  —  To  Restrain  Sale  of  Partner- 
ship Property  under  Execution.  —  Where  a  partnership  creditor  has 
levied  a  valid  attachment  upon  the  property  of  an  insolvent  firm, 
he  should   be   permitted   to  have  such   property,   or   the    fruits 


should  be  permitted  to  avail  himself  of 
the  bar  of  the  statute  of  limitations 
against  the  claims  of  other  creditors  in 
such  suit  in  a  court  of  equity  in  any 
manner  allowed  by  the  practice  in  such 
courts  whether  it  be  by  plea,  answer, 
demurrer,  or  exceptions  to  a  commis- 
sioner's report  made  in  the  cause." 

1.  Cocke  V.  Upshaw,  6  Munf.  (Va.) 
464,  which  was  a  bill  in  equity  to  sub- 
ject the  estate  of  a  secret  partner  to  the 
payment  of  a  debt  contracted  by  the 
ostensible  members  of  the  firm. 

2.  See  generally  articles  Decrees, 
vol.  5,  p.  956;  and  Bills  in  Equity, 
vol.  3.  p.  349. 

Bill  to  Secure  Lien  on  Partnership 
Assets  —  Decree  for  Distribution.  —  Upon 
a  bill  filed  by  a  partnership  creditor  to 
secure  for  himself  a  lien  by  execution 
upon  partnership  assets,  it  appeared 
that  the  complainant  was  entitled  only 
to  have  those  assets  ratably  distributed 
among  all  partnership  creditors;  it  was 
held  that,  as  the  bill  brought  in  the 
necessary  parties,  stated  the  necessary 
facts,  and  contained  an  appropriate 
prayer,  the  decree  might  be  so  framed 
as  to  secure  such  distribution.  Arnold 
V.  Hagerman,  45  N.  J.  Eq.  186.  Citing 
Hendricks  v.  Robinson,  2  Johns.  Ch. 
(N.  Y.)  297,  and  Wetherbee  v.  Baker, 
35  N.  J.  Eq.  508. 

Clerical  Error. —  In  Loyd  v.  Hicks,  31 
Ga.  140,  the  action  was  against   Loyd, 


Ferryman  &  Mills,  and  the  decree  was 
rendered  against  Mills,  Loyd  &  Perry- 
man.  The  court,  in  holding  that  the 
validity  of  the  decree  was  not  affected 
bv  this  transposition,  said:  "  The  de- 
cree was  against  the  defendants  in  this 
cause;  that  the  order  of  the  firm  name 
was  transposed  did  not  the  less  render 
the  decree  effectual  against  the  defend- 
ants, either  as  individuals  or  part- 
ners." 

3.  Successor  of  Administrator  of  Deceased 
Partner.  —  W.  and  K.  having  been  part- 
ners, died  leaving  their  partnership 
affairs  unsettled,  and  letters  of  admin- 
istration were  granted  on  their  estates. 
By  agreement  between  their  adminis- 
trators, T.,  the  administrator  of  W., 
who  died  first,  was  to  "  control  and 
wind  up"  the  partnership  business; 
and  in  pursuance  of  that  agreement  he 
filed  a  bill  in  equity,  and  obtained  a 
decree  against  C.  on  a  demand  due 
from  the  latter  to  the  partnership.  To 
the  bill  S.  as  the  administrator  of  K. 
was  made  a  party  defendant,  but 
against  him  no  relief  was  sought  or 
obtained.  Afterwards  T.  died,  having 
collected  only  half  of  the  amount  of 
the  decree.  It  was  held  that  the  suc- 
cessor to  T.  in  the  administration  of 
the  estate  of  W.  was  a  necessary  party 
to  a  bill  filed  by  S.  as  the  administrator 
of  K.,  to  revive  and  execute  the  decree. 
GriflSn  v.  Spence,  69  Ala.  393. 
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thefeof,  preserved  until  his  cause  can  be  adjudicated,  and  for  that 
purpose  may  have  an  injunction  to  restrain  a  sale  of  the  property 
under  execution.* 

Injunction  by  Partnership  Creditor  Whose  Claims  Are  Not  Due.  —  A  part- 
nership creditor  whose  demands  are  not  due  has  no  equity  to 
enjoin  separate  creditors  of  a  partner  from  attaching  his  individual 
property.* 

Suit  to  Enforce  Application  of  Partnership  Property.  —  A  partnership 
creditor  cannot,  before  he  has  recovered  judgment  for  his  debt, 
file  a  bill  to  restrain  partners  from  applying  the  partnership  prop- 
erty to  their  separate  debts,  and  for  the  appointment  of  a 
receiver.' 

1.  Schuster  v.  Rader,  13  Colo.  329.  are  no  averments  in  the  complaint  to 
In  this  case  the  court  said:  "  The  gen-  show  that  the  debtor  in  the  execution 
eral  rule  in  equity  undoubtedly  is  that  had  not  some  interest  in  the  property 
partnership  creditors  are  entitled  to  be  levied  on,  after  satisfaction  of  partner- 
paid  out  of  the  partnership  property,  in  *  ship  debts,  and  after  deducting  the  in- 
case of  the  insolvency  of  the  firm,  in     terest  of  the  solvent  partners  from  the 


preference  to  the  creditors  of  one  or 
more  of  the  individual  partners.  It  is 
true  a  mere  creditor  at  large  of  the  co- 
partnership could  not,  at  common  law, 
enforce  such  equity  without  first  ob- 
taining judgment  and  making  a  levy 
upon  the  copartnership  assets.  Hav- 
ing done  this,  he  could  enforce  his  lien 
by  injunction  against  a  creditor  of  an 
individual  partner  or  partners  to  re- 
strain a  sale  under  a  similar  levy. 
Since  the  levy  of  an  attachment  under 
our  statute  gives  a  conditional  lien,  a 
partnership  creditor,  having  levied  a 
valid  attachment  upon  the  property  of 
an  insolvent  firm,  should  be  permitted 
to  have  such  property,  or  the  fruits 
thereof,  preserved  until  his  cause  can 
be  adjudicated,  and  for  that  purpose 
the  sale  of  the  attached  property  under 
an  execution  invalid  as  to  him  may  be 
enjoined,  or  the  proceeds  thereof  re- 
tained in  the  custody  of  the  court  for 
his  benefit  in  case  he  succeeds  in  ob- 
taining judgment  in  his  favor  against 
the  firm."  Citing  2  Story  Eq.  Jur., 
§  1253;  Young  V.  Frier,  9  N.  J.  Eq.  465; 
Case  V.  Beauregard,  99  U.  S.  119; 
Breene  v.  Merchants',  etc..  Bank,  11 
Colo.  97;  and  Raynolds  v.  Ray,  12 
Colo.  108. 

Injunction  to  Bestrain  Sale  of  Interest 
of  One  Partner.  —  In  Mowbray  v.  Law- 
rence, 22  How.  Pr.  (N.  Y.  Supreme  Ct.) 
107,  it  was  held  that  the  court  will  not, 
by  injunction,  restrain  the  sale  of  the 
interest  of  one  partner  in  partnership 
property,  under  a  judgment  and  exe- 
cution against  such  partner,  for  a  debt 
due  from  him  individually,  where  there 


partnership  estate. 

2.  Henderson  v.  Haddon,  12  Rich. 
Eq   (S.  Car.)  393. 

3.  Clement  v.  Foster,  3  Ired.  Eq.  (N. 
Car.)  213. 

Lien  or  Right  to  Assert  Lien  Essential, 
—  To  authorize  any  person  to  demand 
the  aid  of  the  Supreme  Court  in  direct- 
ing the  application  of  partnership  prop- 
erty, he  must  have  a  lien,  either  legal 
or  equitable,  upon  it,  or  must  be  in  a 
situation  to  assert  such  a  lien.  Green- 
wood V.  Brodhead,  8  Barb.  (N.  Y.)  593. 

Bill  to  Enjoin  Distribution  of  Assets  and 
for  Beceiver.  —  Where  a  special  part- 
nership becomes  insolvent,  and  the 
members  neglect  to  place  their  assets 
in  the  hands  of  a  proper  and  responsi- 
ble trustee,  to  be  distributed  among  all 
the  creditors  of  the  firm  ratably,  a 
creditor  of  the  firm  may  maintain  a  bill 
to  enjoin  them  from  making  an  inequi- 
table distribution  of  their  assets,  and 
for  a  receiver.  Whitewright  v.  Stimp- 
son,  2  Barb.  (N.  Y.)  379. 

Pending  an  action  by  a  single  cred- 
itor of  an  insolvent  limited  partnership, 
to  charge  the  special  partner  as  a  gen- 
eral partner,  where  such  special  part- 
ner denies  his  liability,  and  the  ques- 
tion can  only  be  determined  after  a 
protracted  litigation,  an  order  for  an 
injunction  and  the  appointment  of  a 
receiver  of  the  assets  of  the  firm,  dur- 
ing the  litigation,  and  for  the  benefit 
of  such  creditor  alone,  will  not  be 
granted.  Lachaise  v.  Marks,  4  E.  D. 
Smith  (N.  Y.)  612,  note  a.  See  also 
Clement  v.  Foster,  3  Ired  Eq.  (N. 
Car.)  213. 
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IV.  Actions  to  Charge  Estate  of  Deceased  Partnee  —  1.  In 
General.  —  At  common  law,  upon  the  death  of  one  partner,  the 
joint  debt  was  held  to  have  been  extinguished,  and  a  creditor  of 
the  firm  could  not  proceed  against  the  estate  of  such  deceased 
partner,  but  had  only  his  right  of  action  against  the  survivor  as 
the  sole  representative  of  the  partnership  property.  Should  he 
wish  to  subject  the  separate  property  of  the  deceased  partner  to 
his  claim  a  resort  to  equity  was  necessary,  and  this  was  only  per- 
mitted in  case  of  the  insolvency  of  the  surviving  partners.  This 
was  formerly  the  rule  in  England,  and  still  is  at  the  present  time 
in  many  of  the  states  of  this  countr)'.  According  to  the  modern 
English  practice,  however,  which  is  followed  in  a  number  of  the 
states,  the  creditor  may  maintain  an  action  at  law  against  the 
survivor,  and  at  the  same  time  bring  suit  in  equity  against 
the  estate  of  the  deceased,  without  regard  to  the  insolvency  of 
the  firm.  The  common-law  rul^  has  also  been  modified  in  many 
jurisdictions  by  statute,  so  that  proceedings  may  be  maintained 
against  the  estate  of  a  deceased  partner  by  an  action  at  law.* 

2.  Jurisdiction  —  Effect  of  statutory  Jurisdiction  of  Probate  Court.  —  In 
accordance  with  the  general  rule,  that  where  equity  has  jurisdic- 
tion it  will  not  be  ousted  because  jurisdiction  of  the  subject- 
matter  is  conferred  by  statute  on  courts  of  law,  the  jurisdiction 
of  equity  over  suits  against  the  representatives  of  deceased  part- 
ners is  not  affected  by  statutes  conferring  jnrisdiction  on  probate 
courts.* 

Effect  of  Statnte  Providing  Full  and  Complete  Remedy  at  Law.  —  According 
to  some  decisions  it  has  been  held  that,  although  a  statute  pro- 
vides a  plain  and  adequate  remedy  at  law  to  enforce  the  payment 
of  a  partnership  debt  out  of  the  estate  of  a  deceased  partner, 
this  does  not  take  away  the  original  jurisdiction  of  equity  in  such 
cases.  ^ 

3.  Parties  —  a.  In  General.  —  Both  in  equity  and  under  stat- 
utory modifications  of  the  common-law  rule,  the  proper  method 
of  subjecting  the  estate  of  a  deceased  partner  to  claims  against 
the  partnership  is  by  a  suit  instituted  against  the  personal  repre- 
sentatives of  such  deceased  partner.^ 

1.  In  general  as  to  the  right  to  sub-  complete  and  equity  has  no  jurisdic- 
ject  the  estate  of  a  deceased  partner  to  tion  to  enforce  the  collection  of  such 
claims  against  the  firm,  see  title  Part-    demands. 

nership.      Am.     &      Eng.      Encyc.     of  4.  Arkansas.  —  McLain  v.  Carson,  4 

Law.  Ark.  164. 

2.  E.  A.  Moore  Furniture  Co.  v.  California.  —  Savings,  etc.,  Soc.  v. 
Prussing,  71   111.  App.  666;    Latham  v.  Gibb,  21  Cal.  505. 

McGinnis,  29  111.  App.  152.  Connecticut.  —  Camp     v.    Grant,     21 

S.  Waldron  v.  Simmons,  28  Ala.  629.  Conn.  41, 

Contra.  —  In  Freeman  i/.  Stewart,  41  Florida.  —  Fillyau      v.     Laverty,     3 

Miss.  138,  it  is  held  that  since  it  is  pro-  Fla.  72. 

vided  by  statute  in  Mississippi  that  the  Illinois.  —  Mason  v.  Tiffany,   45   111.  - 

surviving  partner  may  be  sued  jointly  392. 

with  the  representatives  of  a  deceased  Indiana.  —  Braxton  v.  State,  25  Ind. 

partner,  the  remedy  at  law  is  full  and  82,    Ransom   v.    Pomeroy,    5    Blackf. 
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of  Deceased  Partner, 


b.  Joinder  of  Surviving  Partners.  —  In  a  suit  against  the 
representatives  of  a  deceased  partner  to  obtain  satisfaction  of  a 
firm  debt  out  of  the  estate  of  such  deceased  partner,  the  surviv- 
ing partners  should  be  made  parties  on  account  of  their  interest 
in  the  outcome  of  the  controversy.* 


(Ind.)  383;    Ralston  v.  Moore,  105  Intf. 

243- 

Iowa.  —  Postlewait  v.  Howes,  3  Iowa 

365- 

Kentucky.  —  Maxey  v.  Averill,  2  B. 
Mon.  (Ky.)  107. 

Michigan.  —  Manning  v.  Williams,  2 
Mich.  105. 

Mississippi.  —  Irby  v.  Graham,  46 
Miss.  425. 

New  Jersey.  —  Buckingham  v.  Lud- 
lum,  37  N.  J.  Eq.  137. 

Pennsylvania.  —  Lang   v.    Keppele,  I 
Binn.  (Pa.)  123;  Blair  v.  Wood,  108  Pa. 
St.  278;    Creswell  v.  Blank,  3   Grant's 
Gas.  (Pa.)  320. 
1  Wisconsin.  —  Sherman  v.   Kreul,   42 

Wis.  33. 

United  States.  —  Nelson  v.  Hill,  5 
How.  (U.  S.)  127. 

England.  —  Wilkinson  v.  Henderson, 
I  Myl.  &  K.  582;  Devaynes  v.  Noble, 
I  Meriv.  530;  Thorpe  v.  Jackson,  2  Y. 
&  Coll.  Exch.  553. 

Effect  of  Pendency  of  Stiit  against  Sur- 
vivors.—  In  Creswell  v.  Blank,  3 
Grant's  Cas.  (Pa.)  320,  the  court,  in 
holding  that  an  action  will  lie  against 
the  executors  of  a  deceased  partner 
pending  another  suit  against  the  sur- 
vivors, said:  "  The  pendency  of  a  suit 
against  the  surviving  partners  for  the 
same  cause  of  action,  was  no  defense, 
however  brought  forward,  to  this  ac- 
tion against  the  representatives  of  the 
deceased  partner,  and  therefore  the  va- 
rious rulings  of  the  court  did  the  plain- 
tiffs no  wrong.  That  a  partnership 
debt  is  recoverable  against  the  execu- 
tors of  a  deceased  partner,  even  pend- 
ing a  suit  against  those  who  survive, 
results  necessarily  out  of  the  Act  of 
iilh  April,  1848,  when  read  as  our  re- 
cent cases  construe  it." 

1.  Florida.  —  Fillyau  v.  Laverty,  3 
Fla.  72. 

Georgia.  —  Gerrard  v.  Dawson,  49 
Ga.  435;  Anderson  v.  Pollard,  62  Ga. 
46;  Ross  V.  Everett,  12  Ga.  30. 

Indiana.  —  Braxton  v.  State,  25 
Ind.  82. 

,  Mississippi.  —  Freeman  v.  Stewart, 
41  Miss.  138;  Parish  v.  Lewis,  Freem. 
(Miss.)  299. 

New     York.  —  Lawrence    v.    Leake, 


etc..  Orphan  House,  2  Den.  (N.  Y.) 
577;  Parker  v.  Jackson,  16  Barb.  (N. 
Y.)  44;  Van  Riper  v.  Poppenhausen, 
43  N.  Y.  68;  Pope  v.  Cole.  55  N.  Y. 
124;  Ricart  v.  Townsend,  6  How.  Pr. 
(N.  Y.  Supreme  Ct.)  460;  Stahl  v. 
Stahl,  2  Lans.  (N.  Y.)  60. 

South  Carolina.  —  Wiesenfeld  v. 
Byrd,  17  S.  Car.  106. 

Tennessee.  —  Saunders  v.  Wilder,  2 
Head  (Tenn.)  577. 

United  States.  —  Vose  v.  Philbrook, 
3  Story  (U.  S.)  335;  Nelson  v.  Hill,  5 
How.  (U.  S.)  127. 

England.  —  In  re  Hodgson,  31  Ch. 
Div.  177. 

Cross-bill  against  Surviving  Complain- 
ants and  Bepresentative  of  Deceased  Com- 
plainant. —  In  Brown  v.  Story,  2  Paige 
(N.  Y.)  594,  ii  was  held  that  where 
the  surviving  complainants  are  insolv- 
ent, the  defendant,  who  had  demands 
against  the  deceased  and  surviving 
complainants  jointly,  will  be  permitted 
to  file  a  cross-bill,  in  the  nature  of  an 
original  bill,  against  the  surviving 
complainants  and  the  personal  repre- 
sentatives of  the  deceased  complain- 
ant; and  the  proceedings  in  the  origi- 
nal suit  will  be  stayed  until  the  cross 
suit  is  in  readiness  for  a  hearing. 

Surviving  Partner  Sued  Individually 
and  as  Executor.  —  Where  one  of  two 
partners  executes  a  mortgage  upon  his 
separate  property  to  secure  a  debt  of 
the  firm,  an  action  to  foreclose  the 
mortgage  may,  after  the  death  of  the 
mortgagor,  be  maintained  against  his 
executor,  without  any  showing  by  the 
plaintiff  that  the  partnership  is  insolv- 
ent, or  that  he  has  pursued  his  remedy 
upon  the  debt  against  the  surviving 
partner.  In  such  action,  where  the 
surviving  partner  is  also  the  executor 
of  the  deceased  partner,  and  claims  as 
his  devisee  an  interest  in  the  mort- 
gaged property,  there  is  no  misjoinder 
in  making  him,  as  an  individual,  a  co- 
defendant  with  himself  as  executor. 
Savings,  etc.,  Soc.  v.  Gibb,  21  Cal.  596. 

Action  against  Survivor  and  Bepresenta- 
tive —  Discontinuance  as  to  Survivor.  — 
In  McNaught  v.  Bostick,  71  Ga.  782,  it 
was  held  that  a  suit  having  been 
brought  against  the  surviving  partner 
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Insolvency  of  Survivor.  —  Even  where  it  is  doubtful,  as  in  the  case 
of  the  insolvency  of  the  survivor,  whether  such  survivor  is  a  neces- 
sary party,  he  is,  it  would  seem,  a  proper  party,  and  his  joinder 
will  not  render  the  bill  multifarious,  or  authorize  a  demurrer  by 
the  representative.* 

c.  Joinder  of  Assignee  for  Benefit  of  Creditors.  —  In 
a  suit  in  equity  against  the  representatives  of  a  partner  deceased 
and  against  the  surviving  partners  jointly,  an  assignee  of  the 
firm,  who  has  received  its  assets  but  has  not  accounted,  is  a 
proper  joint  defendant.*  _ 

4.  Bill  or  Complaint  —  a.  Averment  of  Exhaustion  or 
Insufficiency  of  Legal  Remedy  —  in  General.  —  In  those  juris- 
dictions where  a  suit  against  the  representatives  of  a  deceased 
partner  is  authorized  only  when  satisfaction  cannot  be  secured  by 
an  action  at  law  against  the  surviving  partners,  the  bill  or  com- 
plaint, in  order  to  confer  jurisdiction,  must  show  that  the  legal 
remedy  has  been  exhausted,'  or  that  legal  process  against  the 


and  che  administrator  of  the  deceased 
partner,  it  was  error  to  allow  it  to  be 
discontinued  as  to  the  former;  and  a 
new  trial  was  properly  granted.  See 
also  to  the  same  effect  Fallen  v.  Whit- 
field, 55  Ga.  174. 

When  Survivors  Indispensable  though 
Ont  of  Jurisdiction.  —  In  Vose  v.  Phil- 
brook,  3  Story  (U.  S.)  335,  it  was  held 
that  where  a  bill  in  equity  is  brought 
to  recover  a  debt  against  the  estate  of 
a  deceased  partner,  the  other  partners 
are  proper  and  necessary  parties;  and 
although  when  they  are  out  of  the 
jurisdiction  of  the  court  they  may  be 
dispensed  with,  yet  this  exception  does 
not  apply  to  cases  involving  important 
rights  of  the  absent  partners,  and  espe- 
cially not  to  cases  where  the  facts  are 
mainly  in  their  knowledge,  or  where 
the  circumstances  occurred  in  the  place 
where  they  are. 

1.  Butts  V.  Genung,  5  Paige  (N.  Y.) 
254.  See  also  Anderson  v.  Pollard,  62 
Ga.  46. 

2.  Joinder  of  Assignee  for  Benefit  of 
Creditors.  —  In  Haines  v.  Hollister,  64 
N.  Y.  I,  the  court  said:  "As  this  is  an 
equity  action,  the  assignee  of  the  firm, 
who  had  received  its  assets  and  never 
rendered  any  account  for  the  same, 
was  a  proper  party.  He  represents  the 
firm,  stands  in  its  place  so  far  as  prop- 
erty is  concerned,  and  the  avails  of  the 
same  in  his  hands  are  first  liable  to  be 
appropriated  to  pay  the  demand  of  the 
plaintiffs.  No  valid  reason  exists  why 
a  person  thus  situated  is  not  a  proper 
party,  in  connection  with  the  survivors 


of  the  copartnership  and  the  represent- 
ative of  the  deceased  partner.  If  it 
were  otherwise  several  actions  would 
be  required,  and  while  no  rul«  of  law 
is  violated,  the  ends  of  justice  are  an- 
swered by  such  a  joinder.  The  case 
of  Grant  v.  Shurter,  i  Wend.  (N.  Y.) 
148,  cited  by  the  defendants'  counsel, 
relates  to  actions  at  law,  and  contains 
nothing  inconsistent  with  the  views 
expressed.  The  same  remarks  are  ap- 
plicable to  the  other  cases  cited  in  the 
same  connection." 

3.  Connecticut.  —  Sturges  v.  Beach,  i 
Conn.  507;  Alsop  v.  Mather,  8  Conn. 
584;  Filley  v.  Phelps,  18  Conn.  301. 

Delaware.  —  Currey  v.  Warrington, 
5  Harr.  (Del.)  147. 

Georgia.  —  Roosvelt  v.  McDowell,  i 
Ga.  489;  Daniel  v.  Townsend,  21  Ga. 
155;  PuUen  V.  Whitfield,  55  Ga.  174. 

New  York.  —  Lawrence  v.  Leake, 
etc.,  Orphan  House,  2  Den.  (N.  Y.) 
577;  Slatter  v.  Carroll,  2  Sandf.  Ch. 
(N.  Y.)  574;  Voorhis  v.  Childs,  17  N. 
Y.  354;  Copcutt  V.  Merchant,  4  Bradf. 
(N.  Y.)  18;  Pope  V.  Cole,  55  N.  Y.  124; 
Fogarty  v.  Cullen,  49  N.  Y.  Super.  Ct. 
397;  Stahl  V.  Stahl.  2  Lans.  (N.  Y.)  60; 
Hamersley  v.  Lambert,  2  Johns.  Ch. 
(N.  Y.)  508;  Bloodgood  v.  Bruen,  8  N. 
Y.  362;  Richter  v.  Poppenhausen,  42 
N.  Y.  373;  Van  Riper  v.  Poppenhau- 
sen, 43  N.  Y.  68;  Haines  v.  Hollister, 
64  N.  Y.  i;  Chittenango  First  Nat. 
Bank  v.  Morgan,  73  N.  Y.  593;  Patker 
V.  Jackson,  16  Barb.  (N.  Y.)  33;  Voor- 
his V.  Baxter,  18  Barb.  (N.  Y.)  592; 
Hoyt  V.  Bonnett,  50  N.  Y.  538;  Moore 
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survivors  would  be  unavailing,*  as,  for  instance,  by  averring  their 
insolvency  or  bankruptcy.* 

Averment  as  to  Exhaustion  of  Firm  Assets  Unnecessary.  —  Where,  how- 
ever, the  firm  creditor  may  resort  to  a  suit  to  subject  the  prop- 
erty of  a  deceased  partner  to  the  payment  of  a  firm  debt  in  the 
first  instance,  without  regard  to  the  insolvency,  the  surviving 
partner's  averments  as  to  the  exhaustion  of  firm  assets,  or  the 
insolvency  of  the  survivors,  are,  of  course,  unnecessary.* 

Insolvency  of  Survivor.  —  This  requirement  has  been  held  to  be 
satisfied  by  the  averment  in  a  bill  that  the  surviving  partner  has 
been  sued  to  insolvency,  this  being  equivalent  to  an  allegation 
that  the  firm  is  insolvent.* 

Amendment  by  Inserting  Averment  of  Insolvency.  —  According  to  some 


V.  Brink,  6  Thomp.  &  C.  (N.  Y.)  22; 
Bridge  v.  Swain,  3  Redf.  (N.  Y.)  487. 

North  Carolina.  —  Burgwin  v.  Host- 
ler, Tayl.  (N.  Car)  124;  Jarvis  v.  Hyer. 
4Dev.  L   (N.  Car.)  367. 

South  Carolina.  —  Gowan  v.  Tunno, 
Rich.  Eq.  Cas.  (S.  Car.)  369. 

Virginia.  —  Sale  v.  Dishman,  3  Leigh 
(Va.)  548. 

Washington.  —  Barlow  v.  Coggan,  i 
Wash.  Ter.  257. 

Wisconsin.  —  Sherman  v.  Kreul,  42 
Wis.  33. 

United  States. — Van  Reimsdyk  v. 
Kane,  i  Gall.(U.  S.)  371;  West  v.  Ran- 
dall, 2  Mason  (U.  S.)  181;  Troy  Iron, 
etc..  Factory  v.  Winslow,  11  Blatchf. 
(U.  S.)  513. 

Sufficiency  of  Betum  of  Nulla  Bona.  — 
An  action  will  lie  for  the  recovery  of  a 
partnership  debt  against  the  represent- 
atives of  a  deceased  partner,  after  the 
recovery  of  a  judgment  therefor  against 
the  survivor  and  the  return  of  an  exe- 
cution unsatisfied,  notwithstanding  it 
may  be  shown  that  the  survivor  had 
prgperty,  out  of  which  the  execution 
might  have  been  satisfied,  which  was 
not  discovered  by  the  sheriff.  Pope  v. 
Cole,  55  N.  Y.  124.  See  also  Shaw  v. 
Knowles,  3  R.  I.  112. 

Demurrer  to  Evidence  of  Insolvency.  — 
In  Caldwell  v.  Stileman,  i  Rawle  (Pa.) 
212,  it  was  held  that  though,  in  an  ac- 
tion against  the  representatives  of  a 
deceased  partner,  the  evidence  of  the 
insolvency  of  the  surviving  partner  be 
not  satisfactorily  proved,  yet  if  it  be 
sworn  to  and  the  defendants  demur  to 
the  evidence,  it  must  be  taken  as 
proved. 

1.  Slalterz/.  Carroll,  2  Sandf.  Ch.  (N. 
Y.)  573;  Lawrence  v.  Leake,  etc.. 
Orphan  House,  2  Den.  (N.  Y.)  577; 
Voorhis  v.  Childs,  17  N.  Y.  354. 


2.  Anderson  v.  Pollard,  62  Ga.  46; 
Knox  V.  Bates,  79  Ga.  425;  Pearson  v. 
Keedy,  6  B.  Mon.  (Ky.)  128;  Lawrence 
V.  Leake,  etc..  Orphan  House,  2  Den. 
(N.  Y.)  577;  Voorhis  v.  Childs,  17  N. 
Y.  354;  Slatter  v.  Carroll,  2  Sandf.  Ch. 
(N.  Y.)  573;  Copcutt  V.  Merchant,  4 
Bradf.  (N.  Y.)  18;  Pope  v.  Cole,  55  N. 
Y.  124;  Fogarty  v.  Cullen,  49  N.  Y. 
Super.  Ct.  397;  Haines  v.  HolJister,  64 
N.  Y.  I;  Sherman  v.  Kreul,  42  Wis.  33; 
Troy  Iron,  etc.,  Factory  v.  Winslow,  11 
Blatchf.  (U.  S.)  513;  Van  Reimsdyk  v. 
Kane,  i  Gall.  (U.  S.)  630. 

Insolvency  of  the  Surviving  Partner  and 
the  insufficiency  of  the  legal  remedy, 
being  the  only  ground  upon  which  a 
creditor  of  a  partnership  can  go  into 
equity,  it  is  necessary  that  this  fact 
should  be  clearly  and  explicitly  stated 
in  the  bill.  Pearson  v.  Keedy,  6  B. 
Mon.  (Ky.)  128. 

3.  Savings,  etc.,  Soc.  v.  Gibb,  21  Cal. 
';96;  Troy  Iron,  etc..  Factory  v.  Wins- 
low, II  Blatchf.  (U.  S.)  513;  Wilkinson 
V.  Henderson,  i  Myl.  &  K.  582;  De- 
vaynes    v.     Noble,     2     Russ.     &     M. 

495- 

4.  Daniel  v.  Townsend,  21  Ga.  155. 
In  this  case  the  court  said:  "  The  bill 
charges  that  Townsend  &  Co.  sued 
Eason  Smith,  the  surviving  partner  of 
Smith  &  Daniel,  to  insolvency,  and 
seeks  to  make  the  complainant's  debt 
out  of  the  estate  of  James  H.  Daniel, 
the  deceased  partner.  The  bill  was 
demurred  to  for  want  of  equity;  that 
is,  that  the  allegation  that  the  surviv- 
ing partner  was  sued  to  insolvency  does 
not  amount  to  an  averment  that  the 
partnership  was  insolvent,  so  as  to  en- 
title the  creditor  to  go  over  upon  the 
individual  estate  of  Daniel.  The  court 
overruled  the  demurrer,  deciding  that 
there  was  equity  in  the  bill." 
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decisions  it  is  held  that  a  bill  or  complaint,  defective  by  reason 
of  the  omission  to  aver  the  insolvency  of  the  firm,  may  be 
amended  by  inserting  therein  the  averment  of  the  insolvency,  if 
the  facts  will  warrant  the  making  of  such  an  allegation.* 

b.  Affidavit  of  Insolvency.  —  In  some  jurisdictions  the 
statute  expressly  authorizes  the  creditor  of  a  firm  to  sue  at  law 
the  personal  representative  of  a  deceased  partner  without  first 
prosecuting  to  insolvency  the  surviving  partner,  but  requires  the 
plaintiff,  before  the  institution  of  such  suit,  to  make  affidavit  of 
the  insolvency  of  the  surviving  partner,  or  of  his  inability  to  satisfy 
the  obligation,  or  that  he  is  beyond  the  jurisdiction  of  the  court.* 

c.  Allegations  Bringing  Case  within  Exceptions  of 
Statute.  —  Where  a  statute  provides  that  the  representative  of 
a  deceased  partner  shall  not  be  liable  to  suit  before  the  expiration 
of  a  specified  time,  except  under  certain  circumstances,  the  plain- 
tiff's pleadings  must  set  out  such  facts  as  will  clearly  show  that 
the  case  is  within  the  exceptions  specified  in  the  statute.' 

5.  Decree.  —  In  a  suit  in  equity  to  obtain  satisfaction  of  a  joint 
debt  out  of  the  estate  of  a  deceased  partner  on  account  of  the 
insolvency  of  the  survivors,  it  has  been  held  that  no  decree  need 


1.  Bennett  v.  Woolfolk,  15  Ga.  213. 
See  also  Wisenfeld  v.  Byrd,  17  S.  Car. 
106,  in  which  case  it  was  held  that  in  a 
joint  action  against  the  representatives 
of  a  deceased  partner  and  the  survivor, 
whether  an  allegation  in  the  original 
complaint  of  the  insolvency  of  the  sur- 
viving partner  is  necessary  or  not,  that 
objection  cannot  prevail  after  evidence 
introduced  lo  prove  it,  an  amendment 
allowed  by  the  judge  charging  it, 
and  the  verdict  of  the  jury  finding 
it. 

2.  McCuUoch  V.  Judd,  20  Ala.  703. 

No  Affidavit  Necessary  before  Suing  Per- 
sonal Representative.  —  It  has  been  held 
that  under  such  a  statute  the  personal 
representative  is  subject  to  suit  with- 
out such  afBdavit,  but  that  no  execu- 
tion can  issue  against  him  until  after  a 
return  of  nulla  bona  as  to  the  survivors. ' 
McCulloch  V.  Judd,  20  Ala.  703  in 
this  case  the  court  said:  "  The  right 
to  sue  the  personal  representative  of 
a  deceased  partner  separately  is  also 
given  by  statute,  and,  although  the  act 
which  confers  it  imposes  some  modifi- 
cations and  restrictions  upon  the  man- 
ner of  commencing  the  suit  or  of  en- 
forcing the  judgment,  yet  none  of  these 
extend  either  to  the  pleadings  or  proof. 
The  act  is  in  these  words:  '  Where  any 
person  or  persons  shall  have  a  cause  of 
action  against  any  copartnership,  any 
of  the   members  of   which    may   have 


died,  such  person  or  persons  shall  be 
permitted  to  sue  and  recover  of  the  per- 
sonal representatives  of  the  deceased 
partner  or  partners,  without  first  hav- 
ing prosecuted  the  surviving  partner 
to  insolvency;  provided  the  plaintiff 
shall,  before  instituting  such  suit, 
make  aflSdavit  in  writing,  before  the 
clerk  of  the  proper  court,  or  the  court 
itself,  to  be  filed  with  the  papers,  that 
the  survivor  is  insolvent  or  unable  to 
pay  the  amount  of  the  debt,  or  is  be- 
yond the  jurisdiction  of  the  court; 
provided  further,  that  when  any  such 
representative  is  sued  separately, 
which  rray  be  done  without  such  affi- 
davit, no  execution  shall  issue  against 
such  representative,  until  an  execution 
is  bona  fide  run,  and  returned  nulla 
bona  as  to  the  survivors.'  Clay's  Dig. 
324,  §  67." 

3.  Ohio  Statute.  —  Levi  v.  Buchanan, 
2  Cine.  Sup.  Ct.  Rep.  144.  In  this  case 
the  plaintifif  brought  an  action  against 
A,  B,  and  C,  administrators  of  D,  on 
a  promissory  note  made  by  the  firm 
of  A  &  Co.,  which  consisted  of  A,  B, 
and  D.  The  petition  did  not  show 
that  anyone  of  the  conditions  required 
by  Act  Ohio,  1840,  §  96,  to  provide  for 
a  settlement  of  the  estates  of  deceased 
persons,  had  been  fulfilled.  On  de- 
murrer it  was  held  that  the  action  was 
improperly  brought  against  C,  admin- 
istrator of  D. 
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be  had  against  the  survivors,  although  they  may  be  liable  to  pay 
the  debt;  their  insolvency  being  apparent.* 

V.  Actions  between  Pabtners  or  Their  Representatives — 
1.  Actions  at  Law  —  a.  Rule  that  No  Action  Lies  on  Firm 
Transaction  —  (i)  Statement  of  Rule.  — It  Is  a  General  Rule  that 
an  action  at  law  will  not  lie  in  favor  of  one  or  more  partners  or 
their  representatives  against  one  or  more  copartners  or  their 
representatives  upon  a  demand  growing  out  of  a  partnership 
transaction  until  there  has  been  a  settlement  of  accounts  and  a 
balance  struck.*     This  rule  is  of  general  application  and  prevails 


1.  Van  Reimsdyk  v.  Kane,  i  Gall. 
(U.  S.)  630;  Ricart  v.  Townsend,  6 
Hew.  Pr.  (N.  Y.  Supreme  Ct.)  460; 
Siahl  V.  Stahl,  2  Lans.  (N.  Y.)  60.  See 
also  Fillyau  v.  Laverty,  3  Fla.  100. 

2.  Alabama.  —  Tindal  v.  Bright, 
Minor  (Ala.)  103;  Lyon  v.  Malone,  4 
Port.  (Ala.)  497;  Grigsby  v.  Nance,  3 
Ala.  347;  Bumpass  v.  Webb,  i  Stew. 
(Ala.)  19,  18  Am.  Dec.  34;  McCoU  v. 
Oliver,  i  Stew.  (Ala.)  510;  Stowe  v. 
Sewall,  3  Stew.  &  P.  (Ala.)  67;  Philips 
V.  Lockhart,  i  Ala.  521;  Tipton  v. 
Nance,  4  Ala.  194;  Paine  v.  Moore,  6 
Ala.  129;  Calvert  v.  Marlow,  6  Ala. 
337;  Rowland  v.  Boozer,  10  Ala.  690; 
Pope  V.  Randolph,  13  Ala.  214;  Mc- 
Gehee  v.  Dougherty,  10  Ala.  863;  Mor- 
row V.  Riley,  15  Ala.  710;  Scott  v. 
Campbell,  30  Ala.  728;  De  Jarnette 
V.  McQueen,  31  Ala.  230;  Robinson  v. 
Bullock,  58  Ala.  618;  Broda  ■!>.  Green- 
wald,  66  Ala.  538;  McPherson  v.  Rob- 
ertson, 82  Ala.  459;  Maddera  v.  Smith, 
3  Stew.  (Ala.)  119. 

Arkansas.' — Bailey  v.  Starke,  6  Ark. 
191;  Allen  V.  Davis,  13  Ark.  28;  Hous- 
ton V,  Brown,  23  Ark.  333;  Huyck  v. 
Meador,  24  Ark.  191;  Blunt  v.  Wil- 
liams, 27  Ark.  374;  Johnson  v.  Peck, 
58  Ark.  587. 

California.  —  Russell  v.  Ford,  2  Cal. 
86;  Stone  v.  Fouse,  3  Cal.  292;  Nugent 
V.  Locke,  4  Cal.  318;  Barnstead  v.  Em- 
pire Min.  Co.,  5  Cal.  299;  Case  v. 
Maxey,  6  Cal.  276;  Wheeler  v.  Farmer, 
38  Cal.  203;  Ross  V.  Cornell,  45  Cal. 
133;  Pico  V.  Cuyas,  47  Cal.  174;  Fisher 
V.  Sweet,  67  Cal.  228;  Bull  v.  Coe,  77 
Cal.  54;  Byrne  v.  Byrne,  94  Cal.  576; 
Strong  V.  Stapp,  74  Cal.  280. 

Colorado.  —  Bean  v.  Gregg,  7  Colo. 
499;  Mason  v.  Sieglitz,  22  Colo.  320. 

Connecticut.  —  Dewit  v.  Sianiford,  i 
Root  (Conn.)  270;  Beach  v.  Hotchkiss, 
2  Conn.  425;  Mickle  v.  Peet,  43  Conn. 
66;  Bishop  v.  Bishop,  54  Conn.  232; 
Cole  V.  Fowler,  68  Conn.  450. 


Delaware.  —  Robinson  v.  Green,  5 
Harr.  (Del.)  115. 

Florida.  —  Price  v.  Drew,  18  Fla. 
670;  White  V.  Ross,  35  Fla.  377. 

Georgia.  —  Miller  v.  Andres,  13  Ga. 
366;  Elliott  V.  Deason,  64  Ga.  64. 

Idaho.  —  Haskins  v.  Curran,  (Idaho 
1895)  43  Pac.  Rep.  559. 

Illinois  —  Davenport  v.  Gear,  3  III. 
495;  Frink  v.  Ryan,  4  111.  322;  Bracken 
V.  Kennedy,  4  111.  558;  Ridgway  v. 
Grant,  17  111.  117;  Caswell  v.  Cooper, 
18  111.  532;  Blue  V.  Leathers,  15  111.  31; 
Chadsey  v.  Harrison,  11  111.  151;  Burns 
V.  Nottingham.  60  111.  531;  Bowzer  z'. 
Stoughton,  119  111.  47;  Martin  v.  Stub- 
bings,  20  111.  App.  381;  Edens  v.  Wil- 
liams, 36  111.  252;  Haven  v.  Wakefield, 
39  111.  509;  Schnebly  v.  Culter,  22  111. 
App.  87;  Adams  v.  Funk,  53  111.  219; 
Hanks  v.  Baber,  53  111.  292;  Johnson 
V.  Wilson,  54  111.419;  Wells  v.  Carpen- 
ter, 65  111.  447;  Purvines  v.  Champion, 
67  111.  459;  Buckmaster  v.  Gowen,  81 
111.  153;  Kellogg  V.  Moore,  97  111.  282; 
Johnson-Maakestad  v.  Johnson,  44  111. 
App.  593;  Wright  V.  Hutchinson.  54 
111.  App.  535;  Berry  v.  De  Bruyn,  77  111. 
App.  359;  Bonney  v.  Stoughton,  122 
111.  536;  Schimdt  v.  Glade,  126  111.  485. 

Indiana.  —  Mahan  v.  Sherman,  7 
Blackf.  (Ind.)  378;  Briggs  v.  Daugh- 
erty,  48  Ind.  247;  Hendry  v.  Hendry, 
32  Ind.  349;  Cobble  v.  Tomlinson.  50 
Ind.  550;  Krutz  v.  Craig,  53  Ind.  561 ; 
Collins  V.  Ayers,  57  Ind.  239;  Coleman 
V.  Coleman,  78  Ind.  344;  Crossley  v. 
Taylor,  83  Ind.  337;  Meredith  v. 
Ewing,  85  Ind.  410;  Lang  v.  Oppen- 
heim,  96  Ind.  47;  Thompson  v.  Lowe, 
III  Ind.  272;  Houk  v.  Walker,  131  Ind. 
231;  Douthit  V.  Douthir,  133  Ind.  34; 
Powell  V.  Bennett,  4  Ind.  App.  112. 

Iowa.  —  Mullany  v.  Keenan,  10  Iowa 
224;  WycoS  V.  Purnell,  10  Iowa  332; 
Cooper  V.  Nelson,  38  Iowa  440;  Stan- 
berry  V.  Cattell,  55  Iowa  617;  Thomp- 
son V.  Smith,  82  Iowa  598.  '  , 
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Kansas.  —  Truitt  v.  Baird,  12  Kan. 
420;  Pettingill  v.  Jones,  28  Kan.  749; 
O'Brien  v.  Smith,  42  Kan.  49;  Clarke 
V.  Mills,  36  Kan.  393. 

Kentucky.  —  Durand  v.  Cunningham, 

I  Ky.  L.  Rep.  277;  Ward  v.  Best,  8  Ky. 
L.  Rep.  784;  O'Brien  v.  Drexilius,  7 
Ky.  L.  Rep.  527;  Stone  v.  Mattingly, 
14  Ky.  L.  Rep.  113;  Shearer  v.  Francis, 
(Ky.  1887)  5  S.  W.  Rep.  559.  9  Ky.  L. 
Rep.  556;  Warring  v.  Arthur,  98  Ky.  34. 

Louisiana.  —  Hennegin  v.  Wilcoxon, 
13  La.  Ann.  576;  Austin  v.  Vaughn,  14 
La.  Ann.  43;  Crottes  f .  Frigerio,  i3  La. 
Ann.  283;  Reddicft  w.  White,  46  La.  Ann. 
1198. 

Maine  —  Chase  v.  Garvin,  19  Me. 
211;  Maguire  v.  Pingree,  30  Me.  508; 
Davis  V.  Briggs,  39  Me.  304;  Hapgood 
V.  Watson,  65  Me.  510;  Ripley  v. 
Crooker,  47  Me.  370;  Holyoke  v. 
Mayo,  50  Me.  385;  Lane  v.  Tyler,  49 
Me.  252;  Wright  v.  Troop,  70  Me.  346; 
Farnsworth  v.  Whitney,  74  Me.  370; 
Pray  v.  Mitchell,  60  Me.  430. 

Maryland.  —  Kennedy  v.  M'Fadon, 
3  Har.  &  J.  (Md.)  194;  Riarl  v.  Wil- 
helm,  3  Gill  (Md.)  356;  Causten  v. 
Burke,  2  Har.  &  G.  (Md.)  295;  Gra- 
hame  v.  Harris,  5  Gill  &  J.  (Md.)489; 
McSherry  v.  Brooks,  46  Md.  103;  Mat- 
thews V.  Adams,  84  Md.  143;  Gusdorff 
V.  Schleisner,  85  Md.  360. 

Massachusetts.  —  Myrick  v.  Dame, 
9  Cush.  (Mass.)  248;    Lesure  z/.  Norris, 

II  Cush  (Mass.)  328 ;  Capen  v.  Barrows, 
I  Gray  (Mass.)  376;  White  v.  Harlow,  5 
Gray  (Mass.)  463;  Shattnck  v.  Lawson, 
ID  Gray  (Mass. )405;  Starbuck  z/.  Shaw, 
ID  Gray  (Mass.) 492;  Haskell  v.  Adams, 
7  Pick.  (Mass.)  59;  Warren  v.  Stearns,  19 
Pick.  (Mass.)  73;  Rockwell  v.  Wilder,  4 
Met.  (Mass.)  556;  Hill  v.  Clarke,  7  Allen 
(Mass.)  414;  Gomersallz'.  Gomersall.  14 
Allen  (Mass.)  60;  Stoddard  v.  Wood,  9 
Gray  (Mass.)  90;  Duff  v.  Maguire,  99 
Mass.  300;  Terry  v.  Biightman,  132 
Mass.  318;  Ryder  v.  Wilcox.  103  Mass. 
24;  Jewett  V.  Brooks,  134.  Mass.  505; 
Nickerson  v.  Spindell,  164  Mass.  27. 

Michigan.  —  Matter  of  Elder,  39 
Mich.  474;  Learned  v.  Ayres,  41  Mich. 
677;  Hemenway  v.  Burnham,  90  Mich. 
227;  Davis  71.  Merrill,  51  Mich.  480; 
Kinney  v.  Robison,  52  Mich.  389; 
Miner  v.  Lorman,  56  Mich.  212;  Gardi- 
ner V.  Fargo,  58  Mich.  72;  Cook  v. 
Canny,  96  Mich.  398. 

Minnesota.  —  Russell  v.  Minnesota 
Outfit,  I   Minn.  162;    Wood  v.  CuUen, 


13  Minn.  394;  Wilcox  v.  Comstock,  37 
Minn.  65;  Crosby  v.  Timolat,  50  Minn. 
171. 

Mississippi.  —  Morgan  v.  Nunes,  54 
Miss.  308;  Hoff  V.  Rogers,  67  Miss 
208. 

Missouri.  —  Springer  v.  Cabell,  10 
Mo.  640;  McKnight  v.  McCutchen,  27 
Mo.  436;  Smith  z.  Smith,  33  Mo.  557; 
Stothert  v.  Knox,  5  Mo.  112;  Byrd  v. 
Fox,  8  Mo.  574;  Finney  v.  Turner,  10 
Mo.  207;  Morin  v.  Martin,  25  Mo.  360; 
Buckner  v.  Ries,  34  Mo.  357;  Scott  v. 
Caruth,  50  Mo.  120:  Bond  z^.  Bemis,  55 
Mo.  524;  Whetstone  v.  Shaw,  70  Mo. 
575;  Cockrell  z/.  Thompson,  85  Mo.  510; 
Wilson  V.  Benedict,  90  Mo  208;  Lyons 
V.  Murray,  95  Mo.  23;  Stone  v.  Wen- 
dover,  2  Mo.  App.  247;  Silver  v.  St. 
Louis,  etc.,  R.  Co.,  5  Mo.  App.  381; 
McHale  v.  Oertel,  15  Mo.  App.  583; 
Feurt  11.  Brown,  23  Mo  App.  332; 
Rankin  v.  Fairley,  29  Mo.  App. 
587;  Ross  V.  Carson,  32  Mo.  App.  148; 
Kuhl  V.  Meyer,  35  Mo.  App.  206;  Ben- 
der V.  Markle,  37  Mo.  App.  234;  Bald- 
win V.  Walser,  41  Mo  App.  243; 
Creath  v.  Kolb,  70  Mo.  App.  296;  Wil- 
lis V.  Barron,  2  Mo.  App.  Rep  855; 
Lyons  v.  Murray,  95  Mo.  23;  Bambrick 
V.  Simms,  132  Mo.  48. 

Nebraska.  —  Younglove  v.  Liebhardt, 
13  Neb.  557;  Lord  v.  Peaks,  41  Neb. 
891;  Glade  v.  White,  42  Neb.  336;  Mc- 
Auley  V.  Cooley,  45  Neb.  582. 

Nevada.  —  Wicks  v.  Lippman,  13 
Nev.  499. 

Neiu  Hampshire.  —  Gibson  v.  Moore, 
6  N.  H.  547;  Burley  v.  Harris,  8  N.  H. 
233;  Wright  V.  Cobleigh,  21  N.  H.  339; 
Treadwell  v.  Brown,  41  N.  H.  12; 
Blaisdell  v.  Ladd,  14  N.  H.  129;  Towle 
V.  Meserve,  38  N.  H.  g;  Harris  v.  Har- 
ris, 39  N.  H.  45;  Ordiorne  v.  Wood- 
man, 39  N.  H.  541;  Stone  v.  Aldrich, 
43  N.  H.  52. 

New  Jersey.  —  Young  v.  Brick,  3  N. 
J.  L.  241;  Reeves  v.  Goff,  3  N.  J.  L. 
194;  Patterson  v.  Burton,  3  N.  J.  L. 
289;  Gulick  V.  Gulick,  14  N.  J.  L.  578. 

Neiv  Mexico.  —  Willey  v.  Renner,  8 
N.  Mex.  641. 

New  York.  —  Murray  71.  Bogert,  14 
Johns.  (N.  Y.)  318;  Ives  v.  Miller,  19 
Barb.  (N.  Y.)  196;  Townseftd  v.  Goe- 
wey,  19  Wend.  (N.  Y.)  424;  Attwater  v. 
Fowler,  i  Hall  (N.  Y.)  180;  Schnaier  v. 
Schmidt,  59  Hun  (N.  Y.)  625.  13  N.  Y. 
Supp.  725;  Englis  V.  Furniss,  4  E.  D. 
Smith  (N.  Y.)  587;  McCall  v.  Moschco- 
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witz,  lo  Civ.  Pro,  Rep.  (N.  Y.  C.  PI.) 
140;  Torrey  v.  Twombly,  57  How.  Pr. 
(N.  Y.  Super.  Ct.)  149;  Leber  v.  Dietz, 
22  Misc.  Rep.  (N.  Y.  City  Ct.)  524; 
Halsted  v.  Schmelzel,  17  Johns.  (N.  Y.) 
80;  Westerlo  v.  Evertson,  i  Wend.  (N. 
Y.)  532;  Cary  v.  Williams,  i  Duer  (N. 
Y.)  667;  Bloss  V.  Chittenden,  2  Thorap. 
&  C.  fN.  Y.)  11;  Smith  v.  Allen,  18 
Johns.  (N.  Y.)  245;  Dart  v  Walker,  3 
Daly  (N.  Y.)  136;  Gridley  v.  Dole,  4  N. 
Y.  486;  Crater  v.  Bininger,  54  Barb. 
(N.  Y.)  155;  Bailey  v.  Crosvell,  13  Misc. 
Rep.  (N.  Y.  C.  PI.)  63;  Howard  v. 
France,  43  N.  Y.  593;  Ferguson  v. 
Baker,  116  N.  Y.  257;  Halliday  v.  Car- 
man, 6  Daly  (N.  Y.)  422;  Sims  v.  Vyse, 
(Supreme  Ct.)  13  N.  Y.  St.  Rep.  355; 
MuUer  v.  Cox.  (City  Ct.)  15  N  Y.  St. 
Rep.  393;  Lobenthal  v.  Keller,  2  N.  Y. 
City  Ct.  304;  McKenna  v.  Bolger,  (Su- 
preme Ct.)  I  N.  Y.  Supp.  651;  Belanger 
V.  Dana,  52  Hun  (N.  Y.)  39;  Seligman 
V  Hahn,  7  Misc.  Rep.  (N.  Y.  C.  PI.) 
65;  Felbel  v.  Kahn,  29  N.  Y,  App.  Div. 
270;  Esdaile  v.  Wuylack,  25  Abb.  N. 
Cas.  (N.  Y.  City  Ct.)  474;  Bank  of  Brit- 
ish North  America  v.  Delafield,  126  N. 
Y.  410;  Casey  v.  Brush,  2  Cai.  (N.  Y.) 

293- 

North  Carolina.  —  Graham  v.  Holt,  3 
Ired.  L-.  (N.  Car.)  300;  Love  v.  Rhyne, 
86  N.  Car.  576;  Newby  v.  Harrell,  99 
N.  Car.  149. 

A^orih  Dakota.  —  Devore  v.  Wood- 
ruff, I  N.  Dak.  143. 

Ohio.  —  Wescott  z-.  Price,  Wright 
(Ohio)  220;  Masters  v.  Freeman,  17 
Ohio  St.  323;  Neil  v.  Greenleaf,  26  Ohio 
St.  567;  Halladay  v.  Faurot,  9  Cine. 
Wkly.  L.  Bui.  94,  8  Ohio  Dec.  (Re- 
print) 633;  Knight  V.  Hinton,  ii  Cine. 
Wkly.  L.  Bui,  199,  9  Ohio  Dec.  (Re- 
print) 204;  Weidig  V.  Moore,  24  Cine, 
Wkly.  L.  Bui.  376. 

Oreo  on.  — Wilson  v.  Wilson,  26  Ore- 
gon 251;  McDonald  v.  Holmes,  22  Ore- 
gon 212;  Nodine  v,  Shirley,  24  Oregon 
250. 

Pennsylvania.  —  Ozeas  v.  Johnson,  4 
Dall.  (Pa.)  434,  I  Binn.  (Pa.)  191;  Sax- 
ton  V.  Lewis,  I  Phila.  (Pa.)  75,  7  Leg. 
Int.  (Pa.)  114;  Lawrence  v.  Mangold, 
I  Walk.  (Pa.)  202;  Walker  v.  Long,  2 
Browne  (Pa.)  125;  Patton  v.  Ash,  7  S. 
&  R.  (Pa.)  ii6;  M'Fadden  v.  Hunt,  5 
W.  &  S.  (Pa.)  468;  Irwin  v.  Potter, 
3  Watts  (Pa.)  271 ;  Sharman  v.  Quier,  18 
W.  N.  C.  (Pa.)  445;  Kutz  -J.  Kreibelbis, 
24  W.   N.   C.   (Pa.)  67;    Schnatterly  v. 


Crow,  2  Lane.  L.  Rev.  (Pa.)  127;  An- 
drews V.  Allen,  9  S.  &  R.  (Pa.)  241; 
Carlile  v.  Weber,  2  W.  N.  C.  (Pa.)  506; 
Killam  v.  Preston,  4  W.  &  S.  (Pa.)  14; 
Hall  V.  Logan,  34  Pa.  St.  331;  Miller 
V.  Knauff,  2  Clark  (Pa.)  11,  3  Pa.  L.  J. 
225;  Price  V.  Spencer,  7  Phila.  (Pa.) 
179;  Pennock  v.  Swayne,  6  W.  &  S. 
(Pa.)  239;  Ferguson  v.  Wright,  61  Pa. 
St.  258,  7  Phila.  (Pa.)  92;  Leidy  v.  Mes- 
singer,  71  Pa.  St.  177;  Crow  v.  Green. 
Ill  Pa.  St.  637;  Murray  v.  Herrick, 
171  Pa.  St.  21;  Holbert  v.  Herrick,  171 
Pa.  St.  25;  Elmer  v.  Hall,  148  Pa.  St. 
345;  Power  v.  Rees.  (Pa.  1899)  42  All. 
Rep.  26. 

Rhode  Island.  —  DowHng  v.  Clarke, 
13  R.  I.  134. 

South  Carolina.  —  Course  v.  Prince, 
I  Mill  (S.  Car.)  413;  Terrill  v.  Richards, 
I  Nott  &  M.  (S.  Car.)  20;  Cook  v.  Gar- 
rett, I  Brev.  (S.  Car.)  388;  Rice  v. 
Beers,  MSS.  (S.  Car.  Dec.  1825);  Kin- 
loch  V.  Hamlin,  2  Hill  Eq.  (S.  Car.)  19; 
Lane  v.  Roche,  Riley  Eq.  (S,  Car.)  215; 
Coleman  v.  Coleman,  12  Rich.  L.  (S. 
Car.)  183;  Roach  v.  Ivey,  7  S.  Car.  434. 

Tennessee.  —  South  worth  v.  Thomp- 
son, ID  Heisk.  (Tenn.)  13;  Woods  v. 
Ridley,  11  Humph.  (Tenn.)  194;  Has- 
kell V.  Vaughan,  5  Sneed  (Tenn.)  618. 

Texas.  —  Lockhart  z\  Lytle,  47  Tex. 
452;  Merriwether  v.  Hardeman,  51 
Tex.  436;  McKay  v.  Overton,  65  Tex. 
82;  Rice  V.  Angell,  73  Tex.  350. 

Utah.  —  Jungk  v.  Reed,  9  Utah  49. 

Vermont.  —  Judd  v.  Wilson,  6  Vt. 
185;  Estes  V.  Whipple,  12  Vt.  373; 
Spear  v.  Newell,  13  Vt.  288;  Collamer 
V.  Foster,  26  Vt.  754;  Walker  v.  Wait, 

50  Vt.  668. 

Virginia.  —  Wright  v.  Michie,  6 
Gratt.  (Va.)  354. 

Washington.  —  Stevens  v.  B^ker,  i 
Wash.  Ter.  315. 

Wisconsin.  —  Lower  v.  Denton,  9 
Wis.  268,  Shields  v.  Fuller,  4  Wis.  102; 
Drew  V.  Person,  22  Wis.  651;  Tolford 
V.  Tolford,  44  Wis.  547;  Sprout  v. 
Crowley,  30  Wis.  187;  Gauger  v. 
Pautz,  45  Wis.  449;  Springer  v.  Cabell, 
10  Wis,  640;    Edwards  v.  Remington, 

51  Wis.  336;  Hill  V.  Palmer,  56  Wis. 
123;  Kruschke  v.  Stefan,  83  Wis.  373; 
Rose  7'.  Bradley,  91  Wis.  619;  Blakel)' 
V.  Smock,  96  Wis.  6ii. 

United  States.  —  Lamalere  v.  Caze, 
I  Wash.  (U.  S.)  435;  Goldsborough  v. 
Mc Williams,  2  Cranch  (C.  C.)  401 ;  Tay- 
lor V.  Smith,  3  Cranch  (C.  C.)  241 ;  Barry 
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or  is  subject  to  the  liability  sought  to  be  enforced.* 

Even  after  Dissolution  of  the  firm,  SO  long  as  there  has  been  no 
settlement  or  accounting  between  the  partners,  the  rule  prevails.* 


V.  Barry,  3  Cranch  (C.  C.)  120;  Pole  v. 
Philips,  5  Cranch  (C.  C.)  154;  Rlggs  v. 
Stewart,  2  Cranch  (C.  C.)  171;  Haider- 
man  V.  Halderman,  Hempst.  (U.  S.)  559; 
Burhans  v.  Jefferson,  76  Fed.  Rep.  25, 
40  U.  S.  App.  302;  Riddle  v.  Whitehill, 
135  U.  S.  621. 

England.  —  Milburn  v.  Codd,  7  B.  & 
C.  419,  14  E.  C.  L.  67;  Teague  v.  Hub- 
bard, 8  B.  &  C.  345,  15  E.  C.  L.  234; 
Robson  V.  Curtis,  i  Stark.  78,  2  E.  C. 
L.  39;  Smith  V.  Barrow,  2  T.  R. 
478. 

1.  Howard  v.  France,  43  N.  Y.  593; 
Hill  V.  Palmer,  56  Wis.  123. 

Illustrations  of  Eule  —  Action  on  Con- 
tract. —  No  action  at  law  lies  on  a  con- 
tract with  a  partnership  of  which  the 
plaintiff  is  a  member.  Estes  v.  Whip- 
ple, 12  Vt.  373;  Knight  V  Hinton,  11 
Cine.  Wkly.  L.  Bui.  199,  9  Ohio  Dec. 
(Reprint)  204. 

Misappropriation  of  Funds .  —  A  part- 
ner cannot  maintain  an  action  at  law 
against  his  copartners  for  a  misap- 
propriation of  the  partnership  funds. 
Johnson  v.  Wilson,  54  111.  419. 

Assumpsit  Pending  Bill  Jor  Account. 
—  Assumpsit  will  not  lie  by  a  party 
against  his  late  partner  while  a  bill  for 
a  final  partnership  account  is  pending. 
Sharman  v.  Quier,   18  W.   N.   C   (Pa.) 

445- 

No  Partnership  Disclosed.  —  A  peti- 
tion which  alleges  that  the  plaintiffs 
are  the  sole  remaining  members  of  an 
unincorporated  benevolent  association, 
and  that  the  defendant,  being  the 
treasurer  of  said  association,  converted 
to  his  own  use  its  property  intrusted  to 
him,  contains  no  ground  for  assuming 
that  a  [partnership  relation  existed,  and 
that  therefore  the  defendant  could  not 
be  sued,  as  a  partner,  for  a  conversion 
of  part  of  the  partnership  funds.  Kuhl 
V.  Meyer,  35  Mo.  App.  206. 

Remedy  by  Bill  for  Account.  —  When 
there  was  a  negotiation  between  A 
and  B,  as  to  the  formation  of  a  part- 
nership, and  during  the  same,  and 
after  an  agreement  to  form  the  same, 
A  advanced  B  money  for  expenses  on 
joint  account  of  the  proposed  business, 
and  afterwards  the  negotiations  failed, 
A  cannot  maintain  an  action  at  law 
against  B.  It  was  a  joint  account,  a 
partnership  transaction,  and  an  account 
must   be   had    in   equity.     Haskell   v. 


Vaughan,  5  Sneed  (Tenn.)  618.  See 
also  infra,  (3)  Applications  of  Rule. 

Garnishment  Proceedings.  —  K  firm 
cannot  bring  a  suit  and  summon  one 
of  its  members  as  a  garnishee.  Blais- 
dell  V.  Ladd,  14  N.  H.  129.  But  see 
Richardson  v.  Gurney,  9  La.  285. 

Where  partnership  accounts  remain 
unsettled,  after  dissolution,  and  it  is 
questionable  which  of  the  partners  will 
be  found  indebted  to  the  other,  this 
cannot  be  settled  by  a  trustee  process, 
nor  can  that  process  be  maintained 
against  one  partner  to  get  at  a  balance 
which  it  is  supposed  will  be  found  due 
to  the  other,  on  an  adjustment  of  the 
accounts.  Burnham  v.  Hopkinson,  17 
N.  H.  259. 

Mandamus.  —  The  rule  that  a  party 
cannot  bring  an  action  at  law  against 
a  partnership  or  a  board  of  which  he  is 
a  member,  does  not  apply  to  man- 
damus proceedings.  Cooper  v.  Nel- 
son, 38  Iowa  440. 

The  Absconding  of  a  Partner  gives  no 
right  to  another  partner  to  sue  at  law. 
Stowe  V.  Sewall,  3  Stew.  &  P.  (Ala.)  67. 

Exceptions  to  Bide.  —  See  infra,  V. 
I.  a.  (4)  Exceptions  to  Rule. 

2.  Alabama.  —  Philips  v.  Lockhart,  I 
Ala.  521;  Calvert  v.  Marlow,  6  Ala. 
337;  De  Jarnette  v.  McQueen,  31  Ala. 
230. 

California.  —  Ross  v.  Cornell,  45  Cal. 
133;  Gleason  v.  White,  34  Cal.  258. 

Florida.  —  Price  v.  Drew,  18  Fla.  687. 

Georgia.  —  Miller  v.  Andres,  13  Ga. 
366. 

Illinois.  —  Frink  v.  Ryan,  4  111.  322; 
Davenport  v.  Gear,  3  111.  495. 

Indiana.  —  Crossley  v.  Taylor,  83 
Ind.  337;  Powell  v.  Bennett,  4  Ind.  App. 
112;  Lang  v.  Oppenheim,  96  Ind.  47. 

Kansas.  —  O'Brien  v.  Smith,  42 
Kan.  49. 

Maryland.  —  Riarl  v.  Wilhelm,  3  Gill 
(Md.)  356. 

Massachusetts.  —  Haskell  v.  Adams, 
7  Pick.  (Mass.)  59;  Williams  v.  Hen- 
shaw,  12  Pick.  (Mass.)  378. 

Michigan.  —  Miner  v.  Lorman,  56 
Mich.  212;  Gardiner  v.  Fargo,  58 
Mich.  72. 

Mississippi.  —  White  v.  Waide,  Walk. 
(Miss.)  263. 

Missouri.  —  Bond  v.  Bemis,  55  Mo. 
524;  Bender  v.  Markle,  37  Mo.  App. 
234;  Ross  V.  Carson,  32  Mo.  App.  148. 
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After  Death  of  Partner.  —  The  personal  representatives  of  a  deceased 
partner  labor  under  the  same  disability  in  this  respect  that  the 
decedent  did,  and  can  maintain  no  action  which  he  could  not 
have  maintained.*  But  the  surviving  partners  of  a  firm  have  the 
exclusive  right  to  the  possession  of  the  partnership  property  as 
against  the  administrator  of  the  deceased  partner,  and  may  main- 
tain an  action  against  him  in  respect  to  it.* 

The  Sole  Bemedy  of  the  partners  in  all  cases  to  which  the 
rule   is   applicable    is   in   equity '  by   a    bill    for    an    account- 


New  Hampshire.  —  Harris  v.  Harris, 
39  N.  H.  52. 

New  York.  —  Belanger  v.  Dana,  52 
Hun  (N.  Y.)  39. 

Ohio.  —  Knight  ji.  Hinton,  11  Cine, 
Wkly.  L.  Bui.  199.  9  Ohio  Dec.  (Re- 
print) 204;  Masters  z/.  Freeman,  17  Ohio 
St.  323;    Neil  V.  Greenleaf,  26  Ohio  St. 

567. 

Pennsylvania.  —  Ferguson  v.  Wright, 
61  Pa.  St.  258,  7  Phila.  (Pa.)  92;  Leidy 
V.  Messinger,  71  Pa.  St.  177;  Kutz  v. 
Dreibelbis,  126  Pa.  St.  335,  24  W.  N.  C. 
(Pa.)   67;    Ozeas   v.    Johnson,  4   Dall. 

(Pa.)  434. 

Texas.  —  Rice  v.  Angell,  73  Tex.  350. 

Compare  Caswell  v.  Cooper,  18  111. 
532;  Shamburg  v.  Abbott,  112  Pa. 
St.  6. 

But  see  infra,  V.  I.  a.  (4)  {d)  Final 
Balance  after  Termination  of  Partner- 
ship —  Massachusetts  Rule. 

1.  Gleason  v.  White,  34  Cal.  258; 
Krutz  V.  Craig,  53  Ind.  561;  White  v. 
Waide,  Walk.  (Miss.)  263;  Lindell  v. 
Lee,  34  Mo.  103;  Harris  v.  Harris,  39 
N.  H.  45;  Weidig  v.  Moore,  24  Cine. 
Wkly.  L.  Bui.  376;  Oyster  v.  Short, 
177   Pa.  St,  594. 

Payment  of  Money  Admitted  to  Be  Dae. 
—  In  New  York,  under  Code  Proc, 
§  244,  as  amended  by  Act  July,  1851,  a 
partner  who  by  his  answer  admits  that 
he  has  in  his  hands  partnership  funds, 
which  on  his  statement  appear  to  be- 
long to  the  administrators  of  his  de- 
ceased partner,  will  be  ordered  to  pay 
over  such  funds  to  them,  although 
there  are  outstanding  contested  claims 
against  the  firm  and  it  has  claims  to 
enforce  which  will  require  time  and 
disbursements.  Roberts  v.  Law,  4 
Sandf.  (N.  Y.)  642. 

2.  Shields  v.  Fuller,  4  Wis.  104, 
wherein  the  court  said:  "  It  is,  of 
course,  admitted,  that  in  general  one 
partner  cannot  maintain  an  action  at 
law  against  his  copartner  in  respect  to 
the  partnership  property;  but  it  does 
not  follow,  that  because  an  administra- 


tor has  wrongfully  obtained  possession 
of  property  which  does  not  belong  to 
him,  he  can  set  up  the  same  defense  to 
an  action  at  law,  that  the  deceased 
partner  could,  were  he  living,  and  the 
action  had  been  brought  against  him. 
One  copartner  is  as  much  entitled  to 
the  partnership  property  as  another. 
This  is  a  conclusive  objection  to  the 
maintenance  of  actions  at  law  by  one 
partner  against  another.  But  the  sur- 
viving partners  of  a  firm  have  the  ex- 
clusive right  to  the  possession  of  the 
partnership  property,  as  against  the 
administrator  of  the  deceased  part- 
ner, and  may  well  maintain  an  action 
against  him  in  respect  to  it."  The 
same  holding  was  made  in  Calvert  v. 
Marlow,  18  Ala.  67. 

Assumpsit  Will  Not  Lie  by  a  Sarviving 
Partner  against  the  administrator  of  a 
deceased  partner  upon  an  unsettled 
partnership  account,  Ozeas  v.  John- 
son, 4  Dall.  (Pa.)  434;  or  for  the  recov- 
ery of  a  debt  due  by  the  decedent  to  the 
firm  or  for  money  in  hand  at  the  time 
of  his  death,  but  the  remedy  in  such  a 
case  is  in  equity.  Calvert  v.  Marlow, 
6  Ala.  337,  distinguished  in  Calvert  v. 
Marlow,  18  Ala.  67. 

3.  Alabama,  —  Calvert  v.  Marlow,  6 
Ala.  337. 

Arkansas.  —  Bailey  v.  Starke,  6  Ark. 
191. 

Connecticut.  —  Beach  v.  Hotchkiss,  2 
Conn.  425. 

Florida.  —  Price  v.  Drew,  18  Fla.  670. 

Georgia.  —  Miller  v.  Andres,  13  Ga. 
366. 

Illinois.  —  Wells  v.  Carpenter,  65  111. 
447;  Schnebly  v.  Culter,  22  111.  App.  87. 

Maine.  —  Pray  v.  Mitchell,  60  Me. 
430;  Holyoke  v.  Mayo,  50  Me.  385; 
Ripley  I/.  Crooker,  47  Me.  370;  Maguire 
V.  Pingree,  30  Me.  508. 

Michigan.  —  Learned  v.  Ayres,  41 
Mich.  677;  Davis  v.  Merrill,  51  Mich. 
480. 

Mississippi.  —  Hoflf  v.  Rogers,  67 
Miss.  208. 


15  Encyc.  PI.  &  Pr.  —  64 


1009 


Volume  XV. 


A,ctions  between  Partners         PARTNERSHIP.        or  Their  Representatives. 


ing,*  which,  as  will  be  seen  hereinafter,  almost  invariably  involves 
a  dissolution  of  the  partnership  and  a  winding  up  of  its  affairs.* 

Eaising  and  Waiving  Objections,  —  The  objection  that  the  cause  of 
action  arose  out  of  a  partnership  transaction,  is  usually  raised 
by  plea,  answer,  or  demurrer,'  and  if  the  objection  is  not  at  least 
made  at  the  trial  it  may  be  deemed  waived.* 


Missouri.  —  Bender  v.  Markle,  37  Mo. 
App.  234;  Scott  V.  Caruth,  50  Mo.  120; 
Rankin  v.  Fairley,  29  Mo.  App.  587; 
Creath  v.  Kolb,  70  Mo.  App.  296. 

New  York.  —  Felbel  v.  Kahn,  29  N. 
Y.  App.  Div.  270;  Gary  v.  Williams,  i 
Duer  (N.  Y.)  667. 

North  Carolina.  —  Wells  v.  Mitchell, 

I  Ired.  L.  (N.  Car.)  484,  35  Am.  Dec. 

759- 

Ohio.  —  Masters  v.  Freeman,  17  Ohio 
St.  323. 

South  Carolina.  —  Cook  v.  Garrett,  I 
Brev.  (S.  Car.;  388. 

Tennessee.  —  Haskell  v.  Vaughan,  5 
Sneed  (Tenn.)  618;   Woods   v.    Ridley, 

II  Humph.  (Tenn.)  196. 

And  see  generally  the  cases  cited 
throughout  this  section,  to  the  effect 
that  an  action  at  law  will  not  lie  be- 
tween partners  npon  a  partnership 
transaction,  nearly  every  one  of  which 
reiterates  this  rule. 

Setting  Aside  Verdict  at  Law.  —  Ques- 
tions between  partners  are  not  to  be 
determined  at  law;  and  where  the  jury 
found  that  there  was  no  partnership 
between  the  parties,  when  the  evidence 
of  a  partnership  was  too  clear  to  be 
resisted,  their  verdict  was  set  aside. 
Course    v.    Prince,     i    Mill    (S.    Car.) 

413. 

1.  California.  —  Russell  v.  Ford,  2 
Cal.  86;  Barnstead  v.  Empire  Min. 
Co.,  5  Cal.  299;  Stone  v.  Fouse,  3  Cal. 
292;  Pico  V.  Cuyas,  47  Cal.  174;  Case 
V.  Maxey,  6  Cal.  276;  Nugent  v. 
Locke,  4  Cal.  318. 

Illinois,  —  Martin  v.  Stubbings,  20 
111.  App.  390;  Ridgway  z/.  Grant,  17  111. 
117;  Bracken  v.  Kennedy,  4  111.  558. 

Indiana.  —  Douthit  v.  Douthit,  133 
Ind.  26;  Page  v.  Thompson,  33  Ind. 
137;  Shalter  z*.  Caldwell,  27  Ind.  376. 

Kansas. — O'Brien  v.  Smith,  42 
Kan.  49. 

Kentucky.  —  Shearer  v.  Francis,  9 
Ky.  L.  Rep.  556. 

Louisiana.  —  Reddick  v.  White,  46 
La.  Ann.  1198;  Hennegin  v.  Wilcoxon, 
13  La.  Ann.  576;  Crottes  v.  Frigerio, 
18  La.  Ann.  283. 

Michigan.  —  Learned  v.  Ayres,  41 
Mich.  677. 


New  Mexico.  —  Willey  v.  Renner,  8 
N.  Mex.  641. 

New  York.  —  Gridley  v.  Dole,  4  N. 
Y.  486;  Crater  v.  Bininger,  54  Barb. 
(N.  Y.)  155. 

North  Carolina.  —  Baird  v.  Baird,  i 
Dev.  &  B.  Eq.  (N.  Car.)  524,  31  Am. 
Dec.  399. 

Pennsylvania.  —  Holbert  v.  Herrick, 
171  Pa.  St.  25;  Crow  v.  Green,  iii  Pa. 
St.  637;  Murray  v.  Herrick,  171  Pa. 
St.  21. 

Tennessee.  —  Haskell  v.  Vaughan,  5 
Sneed  (Tenn.)  618. 

Vermont. — Spear  v.  Newell,  13  Vt.  288. 

2.  See  infra,  V.  2.  b.  (9)  (</)  bb.  Neces- 
sity of  Praying  Dossolution. 

See  also  the  cases  cited  in  the  pre- 
ceding note. 

3.  See  cases  cited  in  support  of  the 
general  rule  at  the  beginning  of  this 
section. 

The  Plea  Is  in  Bar  to  the  action,  and 
not  merely  in  abatement  to  the  juris- 
diction. Osgood  V.  Spencer,  2  Har.  & 
G.  (Md.)  135.  The  case  is  not  merely 
out  of  the  jurisdiction  of  a  particular 
court,  but  is  without  remedy  by  the 
course  of  the  common  law.  It  presents 
a  case  where  there  is  no  legal  cause  of 
action  in  the  same  manner  as  if  there 
was  a  general  release  of  the  right  of 
action  before  suit  brought.  Price  v. 
Drew,  18  Fla.  6S0. 

Motion  in  Arrest.  —  In  Heavilon  v. 
Heavilon,  29  Ind.  509,  the  objection 
was  raised  by  motion  in  arrest  of  judg- 
ment. 

Sufficiency  of  Demurrer  —  Assignment 
of  Oroonds.  —  A  demurrer  to  a  com- 
plaint upon  the  ground  that  the  plain- 
tiff has  not  legal  capacity  to  sue  has 
reference  only  to  some  legal  disability 
of  the  plaintiff,  such  as  insolvency, 
idiocy,  or  coverture,  and  not  to  the 
fact,  if  such  be  the  fact,  that  the  com- 
plaint upon  its  face  fails  to  show  a 
right  of  action  in  the  plaintiff,  because 
of  the  existence  of  a  partnership  be- 
tween him  and  the  defendant  as  to  the 
transaction  sued  upon.  Dale  v. 
Thomas,  67  Ind.  573,  citing  Debolt  v. 
Carter.  31  Ind.  355. 

4.  Waiver  of  Objections.  —  See  Douthit 
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(2)  Reason  for  Rule  —  (a)  Technical  Beason  Usually  Assigned.  —  The 
reason  most  frequently  assigned  for  the  rule  under  consideration 
rests  upon  the  principle  that  one  cannot  be  both  a  plaintiff  and 
a  defendant  in  the  same  suit  either  singly  or  with  others.* 

Partners  Must  Be  Joined  as  Parties.  —  Partnership  rights  and  liabilities 
are  joint,  and  in  an  action  thereon  all  the  partners  must  join  or 
be  joined  as  plaintiffs  or  defendants.*  Accordingly  if  an  action 
at  law  could  be  maintained  between  partners  upon  a  partnership 
matter,  the  partners  sued  as  defendants  would  also  be  necessary 
parties  plaintiff,  which  would  be  an  anomaly  never  permitted  at 
common  law.* 

Statutes  Making  Obligations  Joint  and  Several  or  Authorizing  Suits  in  Firm 
Name.  —  If  this  were  the  only  reason  for  the  rule,  perhaps  the 
objection  would  be  obviated  by  statutes  making  partnership  obli- 
gations joint  and  several,  or  authorizing  actions  by  and  against 
partnerships  to  be  prosecuted  in  the  firm  name,  and  such  a  view 
has  in  fact  been  taken,*  but  it  is  the  better  opinion  that  notwith- 
standing such  statutes,  actions  at  law  between  partners  upon 
partnership  transactions  will  not  lie.® 


V.  Douthit,  133  I  nd.  26;  Tolford  v.  Tol- 
ford,  44  Wis.  547;  Kunneke  v.  Mapel, 
(Ohio  1899)  53  N.  E.  Rep.  261. 

After  a  Trial  and  Verdict  for  the 
plaintifif,  it  is  too  late  for  the  defendant 
to  object  that  the  subject-matter  of  the 
suit  was  a  copartnership  contract  be- 
tween him  and  the  plaintifif.  The  ob- 
jection should  have  been  made  at  the 
trial.  Smith  v.  Allen,  18  Johns.  (N.  Y.) 
245. 

Objection  on  Appeal.  —  Such  objection 
cannot  be  made  for  the  first  time  on 
appeal.     VVhetsone  v.  Shaw,  70  Mo.  575. 

Collateral  Attack.  —  A  judgment  re- 
covered against  one  partner  upon  a 
note  executed  by  him  to  the  partner- 
ship is  not  void  and  cannot  be  col- 
laterally attacked.  Johnson-Maakestad 
V.  Johnson,  44  111.  App.  593. 

1.  See  article  Parties  to  Actions, 
ante,  p.  456. 

2.  See  supra,  II.  i.  Parties.  • 

3.  Partner  Cannot  Be  Both  Plaintiff  and 
Defendant  —  California.  —  Byrne  v. 
Byrne,  94  Ca\.  576. 

Illinois.  —  Bracken  v.  Kennedy,  4  111. 
558;  Haven  v.  Wakefield,  39  111.  509. 

Indiana.  —  Mahan  v.  Sherman,  7 
Blackf.  (Ind.)378. 

Maine.  —  Denny  v.  Metcalf,  28  Me. 
389;  Blaisdell  v.  Pray,  68  Me.  269. 

Maryland.  —  Gralmme  v.  Harris,  5 
Gill  &  J.  (Md.)  489. 

Massachusetts.  —  Warren  v.  Stearns, 
19  Pick.  (Mass.)  73;  Eastman  v. 
Wright,  6  Pick.  (Mass.)  316. 


Michigan.  —  Mitchell  v.  Wells,  54 
Mich.  127;  Learned  v.  Ayres,  41  Mich. 

679. 

Mississippi.  —  Morris  v.  Hillery,  7 
How.  (Miss.)  61. 

Missouri.  —  Willis  v.  Barron,  143  Mo. 
450;  Wilson  V.  Benedict,  90  Mo.  208. 

New  Hampshire.  —  Burley  v.  Harris, 
8  N.  H.  233 J-  Blaisdell  v.  Ladd,  14  N. 
H.  129. 

North  Carolina.  —  Pearson  v.  Nesbit, 
I  Dev.  L.  (N.  Car.)  315. 

South  Carolina.  —  Livingston  v.  Liv- 
ingston, 2  Mill  (S.  Car.)  428. 

Tennessee.  —  Woods  v.  Ridley,  11 
Humph.  (Tenn.)  196. 

Vermont. — Walker  z/.  Wait,  50  Vt.  668. 

Stiit  Felo  de  Se.  —  "  It  is  a  mere  naked 
suit  brought  by  a  firm  against  a  part- 
ner for  an  indebtedness  to  the  firm. 
The  suit  is,  therefore,  felo  de  se;  the 
parties  on  either  side  upon  the  record 
are  the  same."  Burley  v.  Harris,  8  N. 
H.  233. 

4.  Under  Statutes  Making  Partnership 
Obligations  Joint  and  Several,  an  action 
at  law  may  be  maintained  by  a  partner 
against  his  copartner  upon  a  firm  obli- 
gation, as  it  is  not  necessary  for  him 
to  be  joined  as  a  defendant.  Alexan- 
der V.  Jones,  90  Ala.  474;  Mitchell  v. 
Wells.  54 Mich.  127;  Morris  v.  Hillery, 
7  How.  (Miss.)  61;  Willis  v.  Barron, 
143  Mo.  450.  Compare  Lyons  v.  Mur- 
ray, 95  Mo.  23. 

5.  View  that  Statute  Does  Not  Changv 
General    Bule.  —  "It   is  certainly  true 
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In  Suits  in  Equity  or  under  Codes  of  Procedure,  this  objection  can  have 
but  little  application,  for  in  such  suits  it  is  ordinarily  sufficient  to 
make  one  a  defendant  where  it  is  impracticable  to  make  him  a 
plaintiff,*  and  the  rule  is  regarded  as  purely  technical  and 
arbitrary.* 

No  Action  Except  for  Accounting.  —  But  the  rule  is  not  merely  arbitrary 
and  technical,'  and  the  only  action  that  can  be  maintained  between 


that  the  obligee  or  payee  could  not 
himself  maintain  an  action  at  law  upon 
the  note,  because,  being  a  joint  maiier, 
he  could  not  sue  himself;  nor,  although 
by  our  law  all  joint  notes  and  obliga- 
tions are  regarded  as  joint  and  several, 
could  he  maintain  an  action  thereon 
against  the  other  obligors.  And  there- 
fore, so  long  as  it  remains  in  the  hands 
of  the  payee  or  obligee  it  is  wholly  in- 
operative at  law,  though  it  would  be 
otherwise  in  equity."  Woods  v.  Rid- 
ley, II  Humph.  (Tenn.)  196,  citing 
Banks  v.  Mitchell,  8  Yerg.  (Tenn.)  112. 

Payment  of  Finn  Debt  by  Partner  —  No 
Subrogation.; — A  partner  who  volun- 
tarily pays  firm  debts  out  of  his  in- 
dividual estate  does  not,  under  the 
statute  which  makes  partnership  debts 
both  joint  and  several,  become  a  cred- 
itor of  the  firm  for  the  amounts  so  paid, 
with  the  right  to  be  subrogated  to  all 
the  rights  of  the  debtors  whose  debts 
are  paid.  He  has  only  the  right  to 
bring  such  payments  into  the  partner- 
ship account,  and,  after  the  payment 
of  the  other  debts  due  by  the  firm,  to 
be  credited  therewith  in  a  settlement 
between  the  partners.  Lyons  v.  Mur- 
ray, 95  Mo.  23.  But  see  inconsistent 
Missouri  cases  cited  in  preceding  note. 

Finn  Not  an  Artificial  Person  Distinct 
from  Members.  —  Sir  Frederick  Pollock, 
speaking  of  the  English  statute  author- 
izing actions  by  and  against  a  partner- 
ship to  be  prosecuted  in  the  firm  name, 
says:  "  These  rules,  it  will  be  ob- 
served, do  not  introduce  anything  that 
amounts  to  the  recognition  of  the  firm 
as  an  artificial  person  distinct  from  its 
members.  *  *  *  Actions  between 
a  firm  and  one  of  its  own  members,  or 
between  two  firms  having  a  common 
member,  *  *  *  remain,  it  is  con- 
ceived, inadmissible  in  England,  and 
a  judgment  against  a  firm  has  precisely 
the  same  effect  that  a  judgment  against 
all  the  partners  had  formerly."  Pol- 
lock's Digest  of  the  Law  of  Partner- 
ship, p.  121. 

1.  See  article  Parties  to  Actions, 
ante,  p.  456. 


View  that  Action  Lies  in  Eqtiity  or  un- 
der Code. —  Cooper  V.  Nelson,  38  Iowa 
442;  Heavilon  z'.  Heavilon,  29  Ind.  509; 
Shaker  v.  Caldwell,  27  Ind.  376;  Duck 
V.  Abbott,  24  Ind.  349.  But  in  the  last 
case  the  complaint  stated  the  account, 
averred  the  amount  due  to  the  plain- 
tiff, and  alleged  that  the  whole  amount 
of  partnership  assets  was  in  the  hands 
of  the  defendant.  See  also  Mitchell  v. 
Wells,  54  Mich.  127;  Gudger  v.  Baird, 
66  N.  Car.  438.  But  see  Skillen  v. 
Jones,  44  Ind.  145,  which  seems  incon- 
sistent with  the  above  Indiana  cases. 
And  see  Page  v.  Thompson,  33  Ind. 
137,  wherein  the  earlier  cases  are  ex- 
plained, if  not  practically  overruled,  in 
an  exceptionally  clear  opinion  as  to  the 
effect  of  the  code,  which  was  quoted  with 
approval  and  folio-wed  in  Briggs  v. 
Daugherty,  48  Ind.  249. 

2.  "  The  Rule  Is  Purely  Technical.  —  It 
has  no  foundation  in  the  essential  char- 
acter of  judicial  proceedings,  as  is  ap- 
parent from  the  fact  that  such  person 
could  always  in  equity  sue  a  board  or 
partnership  of  which  he  might  be  a 
member."  Cooper  v.  Nelson,  38  Iowa 
442.  See  also  Mitchell  v.  Wells,  54 
Mich.  127. 

Stiit  in  Equity  for  Services.  —  A  per- 
son may  proceed  in  equity  for  compen- 
sation for  services,  under  a  contract 
with  an  association,  although  he  was 
one  of  its  members,  and  one  of  the 
signers  of  the  contract.  Price  v.  Spen- 
cer, 9  Phila.  (Pa.)  281. 

3.  It  Is  Not  an  Arbitrary  and  Merely 
Technical  Rule  which  forbids  one  part- 
ner to  maintain  a  suit  at.  law  against 
another,  while  the  partnership  is  sub- 
sisting and  unsettled.  The  business  of 
the  firm  is  done  on  joint  account,  and 
the  funds  held  by  each  partner  in  trust 
for  the  firm,  and  it  cannot  be  known 
till  a  final  settlement  what  share  of  the 
partnership  property  will  go  to  any  in- 
dividual partner,  or  whether  he  will  be 
entitled  to  any.  Towle  v.  Meserve,  38 
N.  H.  9. 

Reasons  Why  Partnership  Cannot  Sue 
Partner.  —  The  difficulty  of  maintaining 
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partners  upon  a  partnership  transaction,  either  at  law,  in  equity, 
or  under  the  codes,  consistently  with  the  fundamental  principles 
of  the  partnership  relation,  is  an  action  or  suit  for  an  accounting.  * 
In  Equity  a  Partner  Cannot  Directly  Enforce  a  Firm  Claim  or  liability 
against  his  copartner  any  more  than  he  can  at  law;  the  only 
remedy  even  in  equity  is  by  a  bill  for  an  accounting  and  settle- 
ment of  the  partnership  affairs.* 


an  action  by  a  partnership  against  one 
partner  is  not  merely  a  matter  of  par- 
ties, arising  out  of  the  difficulty  of 
bringing  suit;  it  lies  much  deeper.  A 
promise  by  a  partner  to  the  partnership 
is  a  promise  to  pay  himself  with  other 
persons;  and  it  cannot  be  said  that  any- 
thing is  due  until  the  whole  is  settled, 
until  all  the  assets  are  collected,  and 
all  debts  paid.  Until  then  it  cannot  be 
known  whether  there  is  any  balance 
due,  still  less  what  that  balance  is. 
Stoddard  v.  Wood,  g  Gray  (Mass.)  go. 

1.  Accounting  Necessary  in  Equity  and 
under  Code.  —  Nugent  v.  Locke,  4  Cal. 
318;  Barnstead  v.  Empire  Min.  Co.,  5 
Cal.  2gg;  Russell  v.  Ford,  2  Cal.  86; 
Stone  V.  Fouse,  3  Cal.  2g2;  Pico  v. 
Cuyas,  47  Cal.  174;  Elliott  v.  Deason, 
64  Ga.  64;  Coleman  v.  Coleman,  78 
Ind.  344;  Powell  v.  Bennett,  4  Ind. 
App.  112;  Collins  V.  Ayers,  57  Ind. 
23g;  Douthit  v.  Douthit,  133  Ind.  26; 
Shearer  v.  Francis,  g  Ky.  L.  Rep.  556; 
"Wilcox  7A  Comstock,  37  Minn.  65; 
Bambrick  v.  Simms,  102  Mo.  158;  Rice 
V.  Angell,  73  Tex.  350;  McKay  v. 
Overton,  65  Tex.  82;  Halderman  v. 
Halderman,  Hempst.  (U.  S.)  55g. 

Advances  Made  by  Partner  to  Firm.  — 
It  is  a  general  rule  that  one  partner 
cannot  recover,  either  in  a  suit  at  law 
or  in  equity,  for  contribution  for  ad- 
vances or  loans  made  by  him  to  the 
firm,  nor  for  money  paid  or  debts  set- 
tled by  him  for  the  firm  out  of  his 
private  estate,  apart  from  a  general  ac- 
counting and  settlement.  Johnson  v. 
Peck,  58  Ark.  587;  Halderman  v.  Hal- 
derman, Hempst.  (U.  S.)  55g.  See  also 
Payne  v.  Freer,  gi  N.  Y.  50;  Richard- 
son V.  Bank  of  England,  4  Myl.  &  C. 
165;  Crawshay  z/.  Collins,  15  Ves.  Jr.  218. 

''Before  Such  Settlement,  his  only  rem- 
edy is  to  allege  the  pertinent  facts,  and 
ask  a  dissolution  and  accounting,  and 
an  ascertainment  of  the  balance,  and 
for  a  recovery  upon  such  accounting. 
The  reasons  for  this  rule  are  so  ap- 
parent, and  the  rule  itself  so  well  un- 
derstood, that  it  seems  unnecessary  to 
take  |[}ace  to  state  the  reasons,  or  to 


cite  authorities  in  support  of  the  rule. 
It  may,  however,  be  proper  to  add  that 
the  above  principle  follows  as  an  im- 
mediate corollary  from  the  rule  de- 
clared in  Oglesby  v.  Thompson,  59 
Ohio  St.  60."  Kunneke  v.  Mapel, 
(Ohio  i8gg)  53  N.  E.  Rep.  261. 

2.  Rule  in  Equity.  —  Johnson  v.  Peck, 
58  Ark.  580;  Payne  v.  Freer,  gi  N.  Y. 
43;  Willey  V.  Renner,  8  N.  Mex.  641; 
Rogers  v.  Rogers,  5  Ired.  Eq.  (N.  Car.) 
31.  See  also  the  cases  cited  supra,  to 
the  effect  that  the  only  remedy  avail- 
able is  by  a  bill  in  equity  for  an  ac- 
counting. 

Necessity  to  Ask  Dissolution  and  Wind- 
ing Up.  —  Even  equity  will  rarely  inter- 
fere and  decree  an  accounting  unless  a 
dissolution  of  the  firm  and  a  winding 
up  of  its  affairs  is  also  sought.  See 
infra,  V.  2.  b.  (g)  {d)  bh.  A^ecessity  of 
Praying  Dissolution. 

The  Accounts  of  the  Firm  Must  Be  Set- 
tled before  a  court  of  equity  can  ascer- 
tain and  decree  the  rights  of  each 
partner  in  the  partnership  property. 
Hill  V.  Beach,  12  N.  J.  Eq.  31;  and 
therefore  the  court  will  not  order  a  di- 
vision between  partners,  of  partnership 
funds  in  the  hands  of  one  of  them, 
until  an  account  of  all  the  partnership 
affairs  has  been  taken.  McRae  v. 
McKenzie,  2  Dev.  &  B.  Eq.  (N.  Car.) 
332.  And  it  is  error  to  render  a  decree 
giving  to  an  alleged  partner  a  share  in 
the  proceeds  of  property  purchased 
with  partnership  funds,  when  there  is 
no  account  taken  between  the  partners, 
nor  any  proof  of  the  state  of  accounts 
between  them.  Bowman  v.  O'Reilly, 
31  Miss,  261. 

Interlocutory  Order  Pending  Accounting. 
—  The  advances  made  by  one  partner 
to  the  partnership,  and  those  received 
by  another  from  it,  until  the  concern 
has  been  wound  up,  only  constitute 
items  in  the  account  between  the  part- 
ners, and  cannot  be  treated  as  debts; 
and  a  court  of  equity,  therefore,  will 
not,  upon  an  interlocutory  application, 
order  the  amount  of  such  advances  to 
be  paid   in  and  secured  pending  a  suit 
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Action  nnder  Code  Equivalent  to  Bill  for  Accounting.  —  Under  the  code 
it  has  frequently  been  decided  that  the  only  remedy  between 
partners  in  the  class  of  cases  under  consideration  is  an  action  or 
suit  for  an  accounting,  which,  of  course,  is  equivalent  to  the 
former  remedy  by  bill  in  equity  for  an  accounting.* 


for  taking  the  partnership  accounts. 
Richardson  v.  Bank  of  England,  4 
Myl.  &  C.  165. 

Bill  Must  Allege  or  Pray  a  Settlement. 
—  A  bill  in  equity  by  a  partner  for  a 
balance  due  out  of  the  partnership 
business  should  either  show  a  final 
settlement  or  ask  the  court  to  marshal 
the  assets  and  make  a  settlement  be- 
tween the  members  of  the  firm.  Wil- 
liamson V.  Haycock,  11  Iowa  40. 

When  Bill  Must  Offer  to  Account.  —  A 
bill  for  a  partition  of  partnership  lands 
cannot  be  maintained  by  one  partner 
against  his  copartner  after  a  suit  for  an 
accounting  of  partnership  affairs  is 
barred  by  limitations,  without  offering 
to  accQunt  with  his  copartners.  Baird 
V.   Baird.   i   Dev.  &   B.   Eq.  (N.  Car.) 

524. 

1.  Rule  under  Code.  —  Russell  v.  Ford, 
2  Cal.  86;  O'Brien  v.  Smith,  42  Kan. 
49;  Rankin  z/.  Fairley,  29  Mo.  App. 
587;  McKnight  v.  McCutchen,  27  Mo. 
436;  Newberger  v.  Friede,  23  Mo.  App. 
631;  Lyons  v.  Murray,  95  Mo.  23; 
Scott  V.  Caruth,  50  Mo.  120;  Cockrell 
V.  Thompson,  85  Mo.  510;  Bender  v. 
Markle,  37  Mo.  App.  234;  Felbel  v. 
Kahn,  29  N.  Y.  App.  Div.  270;  Eisner 
V.  Eisner,  5  N.  Y.  App.  Div.  117;  Mas- 
ters V.  Freeman,  17  Ohio  St.  323; 
Oglesby  v,  Thompson,  59  Ohio  St.  63. 
See  also  generally  the  cases  cited  in 
the  preceding  section  in  support  of  the 
general  rule  and  in  the  succeeding 
section  in  illustration  of  the  rule,  many 
of  which  are  cases  decided  under  the 
code. 

Complaint  Must  Contain  Essentials  of 
Bill  for  Accounting.  — "  Until  the  part- 
nership has  been  adjusted,  one  partner 
cannot  sue  his  copartner  for  his  share 
of  the  partnership  property  or  assets. 
An  action  lies  for  such  adjustment  in 
a  proper  case  made  by  the  complaint, 
but  not  unless  by  the  pleadings  and 
proof  it  is  such  as  would  formerly 
have  called  for  the  interposition  of  a 
court  of  equity."  Skillen  v.  Jones,  44 
Ind.  145,  citing  Page  v.  Thompson,  33 
Ind.  137,  and  Hendry  v.  Hendry.  32  Ind. 
349.  See  also  Briggs  v.  Daugherty,  48 
Ind.  249,  and  Miller  v.  Andres,  13  Ga. 
366,  wherein  it  was  held  that  under  a 


statute  authorizing  parties  to  sue  at 
law  for  equitable  relief,  a  party  by 
shifting  the  forum  cannot  relieve  him- 
self from  the  burden  imposed  in  equity 
of  showing  that  after  the  partnership 
concerns  are  wound  up  the  amount 
claimed  is  actually  due  and  owing  upon 
a  proper  adjustment  of  the  accounts 
and  dealings  between  the  partners. 

Complaint  Must  Aver  or  Pray  a  Settle* 
ment  and  Accounting.  —  The  complaint 
must  either  allege  a  settlement  of  the 
partnership  accounts  by  which  money 
was  found  due  from  the  defendant  to 
the  plaintiff  or  ask  for  an  accounting. 
Warring  v.  Arthur,  98  Ky.  34.  See 
also  Mason  v.  Sieglitz,  22  Colo.  320, 
wherein  it  was  held  that  a  complaint  to 
recover  a  single  unadjusted  item  (see 
infra,  p.  1031)  need  not  ask  a  dissolution 
and  accounting,  thus  implying  that  in 
cases  not  falling  within  this  exception 
such  a  prayer  would  be  necessary. 
The  same  ruling  was  made  in  an  action 
falling  within  the  exception  of  express 
personal  contracts  between  the  part- 
ners, in  Haskins  v.  Curran,  (Idaho 
1895)  43  Pac.  Rep.  559.  And  see  Rus- 
sell V.  Ford,  2  Cal.  86. 

No  Specific  Prayer  for  Accounting  Neces* 
sary.  —  In  Bender  v.  Markle,  37  Mo. 
App.  234,  it  was  held  that  an  action  by 
one  partner  against  another  for  a  sum 
alleged  to  be  due  plaintiff  on  account 
of  partnership  matters  is  an  action  of  , 
equitable  cognizance,  and  this,  too, 
though  there  is  no  prayer  for  an  ac- 
counting, as  the  relief  will  be  granted 
in  accordance  with  the  facts  averred 
and  proved. 

One  Partner  Cannot  Demand  Merely  a 
Money  Judgment  against  a  copartner, 
under  the  code,  any  more  than  he 
could  have  maintained  an  action  at 
law,  but  he  must  seek  an  accounting 
in  order  to  ascertain  whether  the  de- 
fendant partner  is  really  a  debtor  or 
creditor  to  the  firm.  Shearer  v.  Fran- 
cis. (Ky.  1887)  5  S.  W.  Rep.  559;  Rus- 
sell V.  Minnesota  Outfit,  i  Minn.  162; 
Ross  V.  Carson,  32  Mo.  App.  148 
Morin  v.  Martin,  25  Mo.  360;  Smith  v. 
Smith,  33  Mo.  557;  Kunnekez/.  Mapel, 
(Ohio  1899)  53  N.  E.  Rep.  260;  Weidig 
V.  Moore,  24  Cine.  Wkly.  L.  Bui.  376; 
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(b)  Real  Eeason  for  Rule.  —  The  objection  to  the  maintenance  of 
this  class  of  actions  between  partners  lies  deeper  than  any  mere 
question  of  procedure  or  forms  of  action.*  The  real  reason  for 
the  rule  is  found  in  the  inherent  nature  of  the  partnership  relation 
and  consists  simply  in  the  fact  that  prior  to  an  accounting  and 
settlement  of  the  partnership  affairs,  no  cause  of  action  exists 
between  the  partners  founded  solely  upon  partnership  dealings,* 


Merriwether    v.    Hardeman,    51    Tex, 

436. 

Action  by  Partner  for  Services,  —  Where 
one  partner  was  the  general  manager, 
and  was  to  receive  for  his  services 
"  one- third  of  all  profits  arising  from 
the  business  after  deducting  necessary 
expenses,"  it  was  held  that,  after  dis- 
solution, but  before  the  profits  or  losses 
were  ascertained,  he  could  not  main- 
lain  an  action  against  the  other  mem- 
bers for  the  value  of  his  services,  nor 
for  compensation,  except  in  connection 
with  some  kind  of  proceeding  by  which 
a  full  accounting,  as  between  the  part- 
ners, and  of  all  the  partnership  affairs, 
could  be  had,  although  the  partnership 
was  wrongfully  dissolved  by  the  other 
members.  O'Brien  v.  Smith,  42  Kan.  49. 

Where  a  Contract  Contains  a  Covenant 
for  Stipulated  Damages  and  by  the  same 
contract  the  parties  are  constituted 
partners  no  action  in  any  form  can  be 
maintained  upon  such  contract  without 
seeking  an  accounting  and  dissolution. 
Stone  V.  Fouse,  3  Cal,  292.  See  also  in- 
fra, V.  2.  b.  (9)  {d)  bb.  Necessity  of  Pray- 
ing Dissolution. 

1.  Objection  Not  of  Form  bat  of  Sab- 
stance.  —  Martin  v.  Stubbings,  20  111. 
App.  381;  Stoddard  v.  Wood,  9  Gray 
(Mass.)  90;  Stanberry  v.  Cattell,  55 
Iowa  617.  And  see  Ozeas  v.  Johnson, 
I-  Binn.  (Pa.)  192;  Price  v.  Drew,  18 
Fla.  680,  in  which  latter  case  it  was 
held  that  the  objection  was  not  matter 
in  abatement,  but  matter  in  bar  to  the 
action. 

The  Code  Provisions  Abolishing  the 
Distinction  between  Law  andEqaity  have 
not  changed  the  character  of  the  relief 
to  which  a  party  is  entitled,  but  only 
the  form  and  manner  of  obtaining  it. 
The  rights  of  the  parties  remain  the 
same  as  before  the  code.  Russell  v. 
Minnesota  Outfit,  i  Minn.  164.  See  also, 
to  the  same  effect,  Miller  v.  Andres,  13 
Ga.  366. 

In  Pennsylvania,  Act  April  14,  1838, 
expressly  authorizing  one  firm  to  sue 
another  firm  at  law,  notwithstanding 
they  have  a  common   member,    does 


not  empower  an  individual  to  main- 
tain an  action  at  law  against  a  firm  of 
which  he  is  one  of  the  partners.  Hall 
V.  Logan,  34  Pa.  St.  331,  following 
M'Fadden  v.  Hunt,  5  W.  &  S.  (Pa.)  472, 
and  Miller  v.  Knauff,  3  Pa.  L.  J.  225,  2 
Clark  (Pa.)  11.  But  even  in  actions 
between  two  firms  with  a  common 
member  to  which  the  act  must  neces- 
sarily be  applied,  it  has  not  in  all  cases 
obviated  the  necessity  of  an  account- 
ing, and  the  act  has  frequently  been 
severely  criticised  as  being  ill  advised, 
and,  if  carried  out  according  to  its 
terms,  capable  of  working  the  most 
palpable  injustice.  This  statute  is 
fully  considered  in  a  succeeding  sec- 
tion. See  infra,  p.  1027.  And  see  gen- 
erally the  following  decisions  under 
other  statutes  attempting  to  modify 
or  abrogate  the  common-law  rule: 
Mickle  V.  Peet,  43  Conn.  66;  Pool  v. 
Perdue,  44  Ga.  454;  Goodson  v.  Cooley, 
19  Ga.  599;  Wright  v.  Cobleigh,  21  N. 
H.  342;  Perley  v.  Brown,  12  N.  H.  493; 
Towle  V.  Meserve,  38  N.  H.  9. 

In  New  York,  under  Code  Civ.  Pro., 
§  1500,  providing  that  where  two  or 
more  persons  are  entitled  to  the  pos- 
session of  real  property  as  joint  tenants 
or  tenants  in  common,  one  or  more  of 
them  may  maintain  such  an  action  to 
recover  his  or  their  undivided  share  in 
the  property  in  any  case  where  such 
an  action  might  be  maintained  by  all, 
does  not  apply  to  property  bought  with 
partnership  funds,  when  there  has 
been  no  accounting,  and  the  rights  of 
the  parties  have  not  been  determined. 
Eisner  v.  Eisner,  5  N.  Y.  App.  Div. 
117. 

2.  Tipton  V.  Nance,  4  Ala.  194;  Price 
V.  Drew,  18  Fla.  680;  Matthews  v. 
Adams,  (Md.  1896)  33  Atl.  Rep.  645; 
Stoddard  v.  Wood,  9  Gray  (Mass.)  90; 
Gibson  v.  Moore,  6  N.  H.  550;  Towle 
V.  Meserve,  38  N.  H.  9;  Oglesby  v. 
Thompson,  59  Ohio  St.  63;  McDonald 
V.  Holmes,  22  Oregon  212. 

A  Caose  of  Action  Does  Not  Accrae  un- 
til the  partnership  is  dissolved.  Cole 
V.  Fowler,  68  Conn.  450. 
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except  an  equitable  action  for  an  accounting  and  settlement  of 
the  affairs  of  the  partnership.  * 

The  Kelation  of  Debtor  and  Creditor  Does  Not  Exist  between  partners  or 
their  representatives  until  the  partnership  affairs  are  wound  up 
and  a  balance  struck.* 

Vntil  the  Affairs  of  the  Partnership  Are  Woond  Up,  what  one  partner 
may  owe  the  firm  is  not  a  debt  due  to  a  copartner;  nor  is  the 
indebtedness  of  the  firm  to  one  of  the  members  a  debt  from  the 
other  members  to  hiMj.^ 

Accounting  Generally  Impracticable  at  Law.  —  Moreover,  until  an 
accounting  and  settlement  is  had,  it  is  impossible  to  ascertain 
what  amount  is  due  to  any  individual  partner,  and  it  is  generally 
impracticable  to  take  a  partnership  account  at  law.* 


The  Only  Promise  Implied  by  Law  from 
Firm  Transactions  is  to  pay  the  amount 
which  may  be  found  due  after  an  ac- 
counting, and  it  is  for  this  reason  that 
an  action  at  law  will  not  lie  before  such 
accounting.  Mickle  v.  Peet,  43  Conn. 
66;  Bank  of  British  North  America 
V.  Delafield,  126  N.  Y.  410;  Crater 
V.  Bininger,  45  N.  Y.  545.  But  this 
reason  does  not  apply  where  there  has 
been  an  express  promise,  and  therefore 
in  such  cases  an  action  at  law  will  lie. 
See  infra,  V.  i.  b.  Actions  on  Individual 
Transactions. 

1.  Bonney  z/.  Stoughton,  122  111.  536; 
Martin  v.  Stubbings,  20  111.  App.  381; 
Pettingill  v.  Jones,  28  Kan.  749;  Red- 
dick  V.  White,  46  La.  Ann.  1198;  Chase 
V.  Garvin,  19  Me.  211;  Lyons  v.  Mur- 
ray, 95  Mo.  23;  Crowz/.  Green,  iii  Pa. 
St.   637;    Kruschke  v.  Stefan,  S3  Wis. 

373- 

"  The  Difference  between  Tenants  in 
Common  and  Partners  is  exhibited  more 
plainly,  when  it  is  considered  what 
remedies  persons  standing  in  those  re- 
lations respectively  have  against  each 
other.  If  a  tenant  in  common  destroy 
the  chattel,  or,  as  some  think,  if  he  seU 
the  whole,  his  fellow  may  have  trover 
or  trespass  against  him.  But  it  is  clear 
that  between  partners  those  actions  do 
not  lie,  nor  indeed  any  others  at  law. 
Everything  rests  in  confidence  between 
partners,  and  lies  in  account  while  the 
partnership  continues;  and  if  one  of 
them  sell  or  take  or  destroy  the  joint 
effects,  all  that  can  be  done  is  to  charge 
to  him  the  value  in  account."  Wells 
V.  Mitchell,  i  Ired.  L.  (N.  Car.)  484,  35 
Am.  Dec.  759. 

2.  Gleason  z-.SVhite,  34  Cal.  258; 
Price  V.  Drew,  18  Fla.  681;  Martin  v. 
Stubbings,  20  111.  App.  381;  White  v. 


Waide,  Walk.  (Miss.)  263;  Willis  v.  Bar- 
ron,  143  Mo.  450;  Lyons  v.  Murray,  95 
Mo.  23;  Ross  V.  Carson,  32  Mo.  App. 
148;  Ives  V.  Miller,  19  Barb.  (N.  Y.) 
196;  Bouton  V.  Bouton,  40  How.  Pr. 
(N.  Y.  Supreme  Ct.)  218;  Sprout  v. 
Crowley,  30  Wis,  187;  Tolford  v.  Tol- 
ford,  44  Wis.  547;  Blakely  v.  Smock, 
96  Wis.  611. 

3.  Tipton  V.  Nance,  4  Ala.  194; 
Mickle  V.  Peet,  43  Conn,  66;  Price  v. 
Drew,  18  Fla.  681;  Wright  v.  Hutchin- 
son, 54  111.  App.  535;  Martin  v.  Stub- 
bings, 20  111.  App.  381;  Briggs  V. 
Daugherty,  48  Ind.  249;  Willis  v.  Bar- 
ron, 143  Mo.  450;  Lyons  v.  Murray,  95 
Mo.  23;  Ross  V.  Carson,  32  Mo.  App, 
148;  Harris  v.  Harris,  39  N,  H.  52; 
Ives  V.  Miller,  ig  Barb.  (N.  Y.)  200; 
Ozeas  V.  Johnson,  i  Binn.  (Pa.)  191; 
Sprouts'.  Crowley,  30  Wis.  187;  Blakely 
V.  Smock,  96  Wis.  611;  Richardson  v. 
Bank  of  England,  4  Myl.  &  C.  165. 

One  Partner  Cannot  Owe  His  Copartner, 
in  matters  of  partnership,  during  the 
pendency  of  the  partnership.  The  firm 
owes  the  partner  who  may  have  ad- 
vanced more  than  his  proportion  ac- 
cording to  the  partnership  agreement. 
When  the  partnership  is  at  an  end  by 
the  death  of  one  of  the  partners,  there 
is  yet  no  debt  due  from  either  to  the 
other,  until  there  has  been  a  settle- 
ment, and  until  the  partnership  debts 
have  been  discharged.  Ross  v.  Car- 
son, 32  Mo.  App.   148. 

4.  Tipton  V.  Nance,  4  Ala.  194; 
Mickle  V.  Peet,  43  Conn.  65;  Beach  v. 
Hotchkiss,  2  Conn.  425;  Smith  v.  Rid- 
dell,  87  111.  165;  Martin  z-.  Stubbings, 
20  111.  App.  390;  Wilt  V.  Bird,  7  Blackf. 
(Ind.)  258;  Shearer  v.  Francis,  9  Ky.  L. 
Rep.  556;  Powell's  Succession,  14  La. 
Ann.  427;  Stoddard  v.   Wood,  9  Gray 


1016 


Volume  XV. 


I 


Actions  between  Partners        PARTNERSHIP.        or  Their  Eepresentativei. 


(3)  Applications  of  Rule  —  (a)  In  General  —  Actions  Not  Maintainabl* 
by  Partner.  —  The  rule  that  no  action  at  law  founded  upon  a  part- 
nership transaction  will  lie  between  partners  or  their  representa- 
tives^ has  been  announced  and  applied  in  a  great  variety  of  cases. 
Thus  it  has  been  often  held  that  a  partner  cannot  maintain  an 
action  at  law  to  recover  compensation  for  work  and  labor  or 
services  performed  by  him  for  the  firm,*  or  for  money  paid  by  him 
for  the  use  of  the  firm,*  or  advanced  or  loaned  to  the  firm,^  or  con- 
tributed to  the  capital  of  the  firm,*  or  for  goods  sold  to  the  firm,* 


(Mass.) 90;  Towle  z.  Meserve,  38  N.  H. 
9;  Arnold  v.  Arnold,  90  N.  Y.  583; 
Wells  V.  Mitchell,  i  Ired.  L.  (N.  Car.) 
484,  35  Am.  Dec.  759;  Kunneke  v. 
Mapel  (Ohio  1899)  53  N.  E.  Rep.  261; 
Oglesby  v.  Thompson,  59  Ohio  St.  62. 
See  also  infra,  V.  i.  (4)  (a)  Account  at 
Common  Law,  and  V.  2,  a.  Equity  Jur- 
isdiction in  General. 

"  To  Take  the  Acconnts  a  Court  of  Law 
Is  Unfits  and,  indeed,  incompetent; 
and,  therefore,  the  jury  cannot  appor- 
tion the  damages  which,  as  a  partner, 
the  plaintiff  ought  to  recover.  As  a 
court  of  law  thus  finds  itself  incapable 
of  ascertaining  the  rights  of  the  parties 
and  doing  justice  between  them,  it 
ought  not  to  assume  the  jurisdiction 
for  any  purpose,  but  leave  the  whole 
subject  to  that  tribunal  which  can 
administer  exact  justice  in  the  prem- 
ises." Wells  V.  Mitchell,  i  Ired.  L. 
(N.  Car.)  484,  35  Am.  Dec.  760.  To 
the  same  effect  are  Ozeas  v.  Johnson, 
I  Binn.  (Pa.)  193;  Dowling  v.  Clarke, 
13  R.  I.   134. 

1.  Work,  Labor,  and  Services. —  O'Brien 
V.  Smith,  42  Kan.  49;  Stone  v.  Mat- 
tingly,  (Ky.  1892)  19  S.  W.  Rep.  402; 
Wright  V.  Troop,  70  Me.  346;  Causten 
V.  Burke,  2  Har.  &  G.  (Md.)  295;  Nick- 
erson  v.  Spindell,  164  Mass.  27;  Wool 
V.  Cullen,  13  Minn.  394;  Younglove  v. 
Liebhardt,  13  Neb.  557;  Lower  v.  Den- 
ton, 9  Wis.  268;  Drew  v.  Person,  22 
Wis.  651;  Taylor  v.  Smith,  3  Cran5h 
(C.  C.)  241. 

Partner  Employed  by  Firm  to  Defend 
Snit.  —  If  a  firm  employs  one  of  its 
number  to  defend  a  suit  on  a  firm's  in- 
debtedness, such  member  may  not  sue 
the  firm  for  his  bill  of  costs  incurred  in 
such  suit.  Milburn  v.  Codd,  7  B.  & 
C.  419,  14  E.  C.  L.  67. 

2.  Money  Paid.  —  Philips  7^  Lockhart, 
I  Ala.  521;  De  Jarnett  7>.  McQueen,  31 
Ala.  230;  Warring  z>.  Arthur,  98  Ky. 
34;  Starbuck  v.  Shaw,  10  Gray  (Mass.) 
492;  Lyons  v.  Murray,  95  Mo.  23; 
Cockrell    v.    Thompson,    85    Mo.    510; 


Bond  V.  Bemis,  55  Mo.  524;  Younglove 
V.  Liebhardt,  13  Neb.  557;  Harris  v, 
Harris,  39  N.  H.  45;  Murray  v.  Her- 
rick,  171  Pa.  St.  21;  Blakely  v.  Smock, 
96  Wis.  611;  Halderman  z-.  Halderman, 
Hempst.  (U.  S.)  559.  See  also  infra, 
this  section,  p.  1020,  Contribution. 

Amendment  by  Inserting  Prayer  for  Ac- 
counting. —  In  Younglove  v.  Liebhardt, 
13  Neb.  557,  which  was  an  action  for 
services  and  money  against  a  firm,  an 
amendment  was  allowed  changing  the 
prayer  to  one  for  an  accounting,  the 
plaintiff  being  a  partner. 

3.  Advances  or  Loans  to  Firm  —  A  rkan- 
sas.  —  Johnson  v.  Peck,  58  Ark.  580. 

Connecticut.  —  Mickle  v.  Peet,  43 
Conn.   65;    Cole  v.   Fowler,  68  Conn. 

457. 

Florida.  —  Price  v.  Drew,  18  Fla. 
670. 

Georgia. — Elliott  v.  Deason,  64  Ga.  64. 

Illinois.  —  Bracken  v.  Kennedy,  4  IlL. 
558. 

Louisiana.  —  Reddick  v.  White,  46 
La.  Ann.  1198;  Crottes  v.  Frigerio,  18 
La.  Ann.  283;  Hennegin  v.  Wilcoxon, 
13  La.  Ann.  576. 

Massachusetts.  —  Starbuck  v.  Shaw, 
10  Gray  (Mass.)  492. 

New  York.  —  Gridley  v.  Dole,  4  N. 
Y.  486. 

Ohio.  —  Weidig  v.  Moore,  24  Cine 
Wkly.  L.  Bui.  376. 

Pennsylvania.  —  Leidy  v.  Messinger, 
71  Pa.  St.  177. 

Texas.  —  Merriwether  v.  Hardeman, 
51  Tex.  436. 

Wisconsin.  —  Sprout  v.  Crowley,  30 
Wis.  187;  Gauger  v.  Pautz,  45  Wis. 
449;  Lower  v.  Denton,  9  Wis.  268; 
Drew  V.  Person,  22  Wis.  651. 

England.  —  Richardson  v.  Bank  of 
England,  4  Myl.  &  C.  165. 

4.  Contributions  to  Capital.  —  Muller 
V.  Cox,  (City  Ct.)  15  N.  Y.  St.  Rep.  393. 

5.  Gtoods  Sold  to  Firm.  —  My  rick  v. 
Dame,  9  Cush.  (Mass.)  248. 

But  see  Krall  v.  Forney,  182  Pa.  St. 
6,   wherein  a  partner  as  an  individual 
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or  for  property  rented  to  the  firm,*  or  for  a  share  of  the 
profits  earned  by  the  firm,  or  of  the  proceeds  of  the  partnership 
property.* 

Action  Not  Maintainable  against  Partner.  —  So,  on  the  other  hand,  no 
action  at  law  will  lie  against  a  partner  for  money  had  and  received 
by  him  to  the  use  of  the  firm,^  or  for  a  proportionate  share 
thereof,*  or  for  mone)'^  drawn  out  of  the  firm  in  excess  of  his 


sold  to  the  partnership  his  individual 
property,  and  it  was  held  that  his  rem- 
edy was  at  law,  and  not  by  suit  in 
equity  for  an  accounting. 

Goods  Sold  Partner  after  Dissolution.  — 
Where  the  partnership  has  been  dis- 
solved and  one  partner  has  assumed 
sole  control  of  goods  on  hand,  he  may 
maintain  an  action  at  law  against  the 
other  for  the  value  of  goods  afterwards 
sold  to  him.  Caswell  v.  Cooper,  i8 
111.  532;  Davenport  v.  Gear,  3  111.  495. 

1.  Bent.  —  Pico  v.  Cuyas,  47  Cal. 
174;  Johnson  v.  Wilson,  54  111.  419; 
Hemenway  v.  Burnham,  90  Mich.  227; 
Bailey  v.  Crowell,  13  Misc.  Rep.  (N.  Y. 
C.  PI.)  63,  I  N.  Y.  Ann.  Cas.  358;  Estes 
V.  Whipple,  12  Vt.  373.  Compare  Kin- 
ney V.  Robison,  52  Mich.  389. 

Sammary  Proceedings  to  Recover  Posses- 
sion.—  This  rule  applies  with  equal 
force  to  a  summary  proceeding  under 
the  statute  to  recover  possession  for 
nonpayment  of  rent,  for,  the  claim 
being  based  upon  accrued  rent,  re- 
course must  be  had  to  the  accounts  to 
determine  whether  anything  is  due. 
Bailey  v.  Crowell,  13  Misc.  Rep.  (N.  Y. 
C.  PI.)  63;  Pico  V.  Cuyas,  47  Cal.  174. 

2.  Share  of  Profits  or  Proceeds.  —  Rus- 
sell z-.  Ford,  2  Cal.  86;  Fisher  v.  Sweet, 
67  Cal.  228;  Lang  v.  Oppenheim,  96 
Ind.  47;  Meredith  v.  Ewing,  85  Ind. 
410;  Maguire  v.  Pingree,  30  Me.  508; 
Gomersall  v.  Gomersall,  14  Allen 
(Mass.)  60;  Stone  v.  Aldrich,  43  N.  H. 
52;  Attwater  v.  Fowler,  i  Hall  (N. 
Y.)  180;  Devore  v.  Woodruff,  i  N.  Dak. 
143;  Masters  v.  Freeman,  17  Ohio  St. 
323;  Patton  V.  Ash,  7  S.  &  R.  (Pa.)  116; 
M'Fadden  v.  Hunt,  5  W.  &  S.  (Pa.) 
468;  Ozeas  V.  Johnson,  4  Dall.  (Pa.) 
434,  I  Binn.  (Pa.)  191;  Kutz  v.  Dreibel- 
bis,  126  Pa.  St.  335;  Rice  v.  Angell,  73 
Tex.  350;  Kruschke  v.  Stefan,  83  Wis. 
373;  Burhans  v.  Jefferson,  76  Fed. 
Rep.  25,  40  U.  S.  App.  302.  But  see 
Stanberry  v.  Cattell,  55  Iowa  617,  and 
compare  Ferguson  v.  Baker,  116  N.  Y. 
257;  Whetstone  v.  Shaw,  70  Mo.  575. 

Share  after  Dissolution.  —  "  One  part- 
ner cannot  sue  another  for  his  share  of 


any  particular  debt  or  transaction, 
while  the  partnership  accounts  are  un- 
adjusted, although  the  firm  may  have 
been  dissolved."  Harris  v.  Harris,  39 
N.  H.  52.  Citing  Dewit  v.  Staniford,  i 
Root  (Conn.)  270;  Lamalere  v.  Caze, 
I  Wash.  (U.  S.)  435;  Kennedy  v. 
M'Fadon,  3  Har.  &  J.  (Md.)  194;  Ozeas 
V.  Johnson,  i  Binn.  (Pa.)  191;  Murray 
V.  Bogert,  14  Johns.  (N.  Y.)  318;  and 
Williams  v.  Henshaw,  12  Pick.  (Mass.) 
378. 

3.  Money  Had  and  Received  to  Use  of 
Firm.  —  Calvert  v.  Marlow,  6  Ala.  337; 
Bailey  v.  Starke,  6  Ark.  191 ;  Houston 
V.  Brown,  23  Ark.  333;  Davenport  v. 
Gear,  3  111.  495;  Douthit  v.  Douthit, 
133  Ind.  34;  Smith  v.  Smith,  33  Mo. 
557;  Arnold  v.  Arnold,  go  N.  Y.  583; 
Ozeas  V.  Johnson,  i  Binn.  (Pa.)  191; 
Walker  v.  Long,  2  Browne  (Pa.) 
125;  Smith  V.  Barrow,  2  T.  R.  478. 
But  see  Stiles  v.  Campbell,  11  Mass. 
321. 

Partner  Assignee  of  Firm  Obligation,  — 
A  member  of  a  firm  to  whom  a  firm 
obligation  has  been  assigned,  may  not 
sue  another  member  of  the  firm  who  as 
a  member  of  the  firm  received  a  pay- 
ment on  account  of  said  obligation. 
Teague  v.  Hubbard,  8  B.  &  C.  345,  15 
E.  C.  L.  234. 

4.  Hill  V.  Clarke,  7  Allen  (Mass.) 
414;  Torrey  v.  Twcmbly,  57  How.  Pr. 
(N.  Y.  Super.  Ct.)  149. 

No  Action  against  Kepresentative  of  De- 
ceased Partner.  —  One  member  of  a  firm 
cannot  recover  from  the  representatives 
of  a  deceased  copartner  any  portion  of 
moneys  received  by  the  latter  belong- 
ing to  the  firm,  unless  upon  an  ac- 
counting or  settlement  of  the  affairs  of 
the  partnership  a  balance  is  found  due 
to  him.  Arnold  v.  Arnold,  90  N.  Y. 
580. 

No  Action  to  Becover  Share  of  Specific 
Property,  —  An  action  at  law  will  not  lie 
in  favor  of  one  partner  against  his  co- 
partner to  recover  a  share  of  the  value 
of  specific  property  held  or  appropriated 
by  such  copartner.  Stanberry  v.  Cat- 
tell,  55  Iowa  617. 
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share,*  or  to  recover  the  price  of  property  sold  to  him  by  the 
firm.* 

A  Negotiable  Instrument  executed  by  one  partner  and  payable  to 
the  firm,*  or  executed  by  the  firm  and  payable  to  one  partner,* 
will  not  support  an  action  at  law  between  the  partners,  as  such 
a  case  falls  squarely  within  the  general  rule  and  is  open  to  all  the 
objections  upon  which  the  rule  is  founded.* 

Action  by  Indorsee.  —  But  in  either  case  a  bona  fide  indorsee  of  the 
instrument  can  maintain  an  action  at  law  thereon.®     Where,  how- 


1.  Bracken  v.  Kennedy,  4  111.  558. 
But  see  Bank  of  British  North  America 
V.  Delafield,  126  N.  Y.  410,  wherein  it 
is  held  that  where  a  loan  is  made  by  a 
firm  to  one  of  its  members,  and  no 
time  of  payment  is  set,  the  law  implies 
a  promise  on  the  part  of  the  borrower 
to  pay  upon  demand  without  going 
into  an  account,  and  that  an  action  is 
maintainable  by  the  firm  against  the 
borrowing  member  to  recover  the  sum 
loaned. 

2.  Grahame  v.  Harris,  5  Gill  &  J. 
(Md.)  489. 

Property  Charged  to  Partner  on  Books. 
—  In  a  partnership  of  three,  two  can- 
not sue  the  third  at  law,  for  property 
of  the  firm  received  by  him,  although 
charged  to  him  on  the  partnership 
books.     Judd  r.  Wilson,  6  Vt.  185. 

3.  Tipton  V.  Nance,  4  Ala.  194; 
Tindal  v.  Bright,  Minor  (Ala.)  103; 
Miller  v.  Andres,  13  Ga.  366;  Hall  v. 
Kimball,  77  111.  161;  Haven  v.  Wake- 
field, 39  111.  509;  Mahan  v.  Sherman,  7 
Blackf.  (Ind.)  378.  But  see  Jemison  v. 
Walsh,  30  Ind.  167. 

Note  to  Partner  for  Use  of  Firm.  — 
Where  the  note  is  not  payable  to  the 
company  but  to  an  individual,  the 
payee  having  the  legal  title  may  sue 
thereon,  and  the  fact  that  the  note  was 
expressed  to  be  for  the  use  of  the  com- 
pany is  not  material.  Mahan  v.  Sher- 
man, 7  Blackf.  (Ind.)  378,  citing  Main- 
waring  V.  Newman,  2  B.  &  P.  120,  and 
Bosanquett  v.  Wray,  6  Taunt.  597,  i  E. 
C.  L.  495.  See  also  infra,  V.  i.  b.  (4) 
Actions  on  Indimdual  Contracts — Per- 
sonal Contracts  between  Partners. 

4.  Thompson  v.  Lowe,  in  Ind.  272; 
Cutting  V.  Daigneau,  151  Mass.  297; 
Willis  V.  Barron,  2  Mo.  App.  Rep. 
855;  Hall  V.  Logan,  34  Pa.  St.  331; 
Woods  V.  Ridley,  11  Huiriph.  (Tenn.) 
194.  Compare  Willis  v.  Barron,  143 
Mo.  450. 

Contra.  —  Where  the  name  of  the  firm 
is  signed  by  one  of  two  partners  to  a 
note   payable   to   the   other,    it    is,    in 


effect,  merely  the  note  of  the  former  to 
the  latter;  and  the  payee  may  sue  the 
administrator  of  the  other  partner  on 
the  note,  and  recover  the  whole 
amount,  as  a  court  of  law  could  not 
apportion  the  debt.  Morrison  v.  Stock- 
well,  9  Dana  (Ky.)  172;  AUin  v.  Shad- 
burne,  i  Dana  (Ky.)  68. 

6.  See  supra,  V.  \.  a.  (i)  Statement  of 
Rule;  and  (2)  Reason  for  Rule. 

6.  Thompson  v.  Lowe,  in  Ind.  276; 
Davis  V.  Briggs,  39  Me.  304;  Hapgood 
V.  Watson,  65  Me.  510;  Stoddard  v. 
Wood,  9  Gray  (Mass.)  90;  Carpenter  v. 
Greenop,  74  Mich.  664;  Willis  v.  Bar- 
ron, 143  Mo.  450;  Smith  v.  Lusher,  5 
Cow.  (N.  Y.)  705;  Woods  V.  Ridley,  11 
Humph.  (Tenn.)  197. 

Action  in  Name  of  Indorsee.  —  A  nego- 
tiable promissory  nole  given  by  a  part- 
nership to  one  of  its  members  for 
money  borrowed  may  be  enforced  at 
law  in  the  name  of  the  indorsee,  not  a 
member  of  the  partnership,  although 
the  payee  is  one  of  the  defendants  and 
the  real  owner  of  the  note,  where  no 
reason  appears  why  a  judgment  at  law 
would  not  do  legal  justice  between  the 
real  parties.    Walker  v.  Wait,  50  Vt.  668. 

In  Gudger  v.  Baird,  66  N.  Car.  438, 
it  was  held  that  where  a  guardian  lent 
trust  funds  to  a  firm  of  which  he  was  a 
member  and  took  their  note  payable  to 
himself,  a  civil  action  upon  such  in- 
strument might  be  maintained  by  an 
indorsee  of  the  payee,  as  legal  and 
equitable  remedies  are  now  adminis- 
tered in  the  same  proceedings. 

Neither  a  Partner  nor  His  Assignee 
Can  Maintain  an  Action  against  the  firm, 
even  after  its  dissolution,  for  the 
amount  of  a  note  made  by  the  firm  to 
the  partner  and  afterwards  accidentally 
destroyed  without  ever  having  been  in- 
dorsed. The  remedy  of  a  partner  or 
his  assignee,  against  the  firm  upon 
such  note,  must  be  in  equity,  if  any- 
where, after  the  dissolution  of  the  part- 
nership without  an  accounting  or  set- 
tlement.   Davis  V.  Merrill,  51  Mich.  480. 
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ever,  the  indorsement  is  collusive  or  merely  colorable  the  action 
cannot  be  maintained.* 

Assignments.  —  A  firm  debt  assigned  to  one  partner  of  the 
debtor  firm  will  not  support  an  action  at  law  in  his  favor  against 
his  copartner,*  and  conversely  a  liability  of  a  partner  to  a  third 
person  purchased  by  or  assigned  to  the  firni  will  not  support  an 
action  at  law  in  favor  of  the  firm  against  such  partner;^  but  a 
claim  by  the  firm  against  a  partner  will  support  an  action  at  law 
against  such  partner  by  the  assignee  of  the  firm  in  jurisdictions 
where  an  assignee  may  sue.* 

Eeplevin  Will  Not  Lie  in  favor  of  one  partner  against  another  for 
the  recovery  of  the  exclusive  possession  of  partnership  property; 
each  is  entitled  to  possession,  and  the  possession  of  either  is  the 
possession  of  both.* 

Contribution.  —  One    partner  cannot  maintain  an  action   against 


1.  Tipton  V.  Nance,  4  Ala.  194;  Cut- 
ting V.  Daigneau,  151  Mass.  297. 

2.  Lindeli  v,  Lee,  34  Mo.  103;  Le 
Page  V.  McCrea,  i  Wend.  (N.  Y.)  164. 

The  Purchase  of  Partnership  Liabilities 
by  a  member  of  the  firm,  under  ordi- 
nary circumstances,  operates  as  a  pay- 
ment, and  gives  him  no  right  against 
his  copartners,  except  to  demand  an 
accounting  and  contribution  according 
to  his  outlay  and  lawful  interest. 
Coleman  v.  Coleman,  78  Ind.  346. 

3.  Haven  v.  Wakefield,  39  111.  509; 
Hall  V.  Kimball,  77  111.  161;  Learned 
V.  Ayres,  41  Mich.  679. 

An  Assignment  by  One  Partner  to  the 
Other  of  all  his  interest  in  the  property 
of  the  firm  including  a  debt  from  the 
firm  to  the  assignor  will  not  sustain  an 
action  in  the  name  of  the  firm  against 
the  assignor.  The  assignment  is  good, 
but  the  only  remedy  is  in  equity.  Bur- 
ley  V.  Harris,  8  N.  H.  233. 

4.  Bank  of  British  North  America  v. 
Delafield,  126  N.  Y.  410;  Russell  v. 
Minnesota  Outfit,  i  Minn.  162.  But 
see  Learned  v.  Ayres,  41  Mich.  679, 
wherein  it  was  held  that  where  one  has 
transferred  his  interest  in  a  partner- 
ship, his  transferee  and  the  remaining 
partners  cannot  bring  an  action  against 
him  on  a  balance  due  to  the  firm  on  his 
transferred  account  before  the  trans- 
fer. 

5.  Allen  v.  Davis,  13  Ark.  28;  Buck- 
ley V.  Carlisle,  2  Cal.  420;  Whitesides 
V.  Collier,  7  Dana  (Ky.)  283;  Hoff  v. 
Rogers,  67  Miss.  208;  Azel  v.  Betz,  2 
E.  D.  Smith  (N.  Y.)  188.  See  also  gen- 
erally article  Replevin. 

Bight  of  Possession  Dependent  on  State 
of    Accounts.  —  Accounts    of    partners. 


and  the  extent  of  the  interest  of  each 
as  growing  out  of  the  partnership  rela- 
tions, cannot  be  determined  in  an  ac- 
tion of  replevin.  Kuhn  v.  Newman, 
49  Iowa  424. 

Bight  of  Possession  under  Express  Con- 
tract, —  One  partner  may  maintain 
replevin  against  his  copartner,  for 
partnership  property  of  which,  by  ex- 
press contract,  he  is  entitled  to  the  ex- 
clusive possession.  Kahle  v.  Sneed, 
59  Pa.  St.  388;  Bartley  v.  Williams,  66 
Pa.  St.  329. 

Objections  Not  Available  on  Appeal.  — 
The  rule  that  one  partner  cannot  re- 
plevy property  from  the  bailee  of  the 
other  partner,  cannot  be  invoked  oa 
appeal,  by  defendant,  to  defeat  an  ac- 
tion for  recovery  of  possession  of  chat- 
tels, where  the  complaint  alleges  that 
the  goods  were  plaintiff's,  and  the  an- 
swer does  not  deny  this,  nor  claim  to 
hold  under  the  partner,  but  denies  pos- 
session and  demand  and  the  value, 
and  the  evidence  on  the  trial  does  not 
show  facts  on  which  to  base  he  appli- 
cation of  such  a  rule.  Tell  v.  Beyer, 
38  N.  Y.  161. 

Beplevin  after  Dissolution  without  Ac- 
counting.—  After  the  dissolution  of  a 
copartnership  composed  of  two  mem- 
bers, of  whom  one  has  contributed  the 
entire  capital  of  the  firm,  and  the  other 
has  received  all  the  profits  of  its  busi- 
ness and  has  no  beneficial  interest  ia 
its  remaining  assets,  the  former  may 
by  suit  in  replevin  recover  personal 
property  of  the  partnership  in  the  pos- 
session of  the  latter,  notwithstanding 
that  there  has  not  been  an  accounting 
between  the  two  partners.  Powers  v. 
Braley,  41  Mo.  App.  556. 


1020 


Volume  XV. 


Actions  between  Partner         PARTNERSHIP.        or  Their  Bepresentatives. 

his   copartners    to  enforce   contribution    or   reimbursement    for 
money  paid  by  him  individually  in  satisfaction  of  a  firm  debt.* 

(b)  Set-off  and  Counterclaim  —  aa.  In  General.  — A  Demand  Arising  Out  of 
a  Partnership  Transaction  which  could  not  be  directly  enforced  in  an 
action  at  law  by  one  partner  against  his  copartners  cannot  be 
indirectly  enforced  by  way  of  set-off  or  counterclaim  in  an  action 
against  such  partner  upon  an  individual    liability,*   as    all   the 


1.  Alabama.  —  Philips  v.  Lockhart,  i 
Ala.  521;  De  Jarnette  v.  McQueen,  31 
Ala.  230. 

Arkansas. — Johnson  v.  Peck,  58 
Ark.  587. 

Florida.  —  Price  r.  Drew,  18  Fla.  670. 

Indiana.  —  Crossley  v.  Taylor,  83 
Ind.  337;  Coleman  v.  Coleman,  78  Ind. 

344- 

Kentucky.  —  Lawrence  v.  Clark,  9 
Dana  (Ky.)  257;  Warring  v.  Arthur,  98 
Ky.  34;  Ward  v.  Best,  8  Ky.  L.  Rep. 
784;  O'Brien  v.  Drexilius,  7  Ky.  L. 
Rep.  527. 

Alassachusetts.  —  White  v.  Harlow,  5 
Gray  (Mass.)  463;  Haskell  v.  Adams,  7 
Pick.  (Mass.)  59;  Shattuck  v.  Lawson, 
ID  Gray  (Mass.)  405;  Starbuck  v.  Shaw, 
10  Gray  (Mass.)  492. 

Missouri.  —  Morin  v.  Martin,  25  Mo. 
360. 

New  Hampshire.  —  Harris  v.  Harris, 
39  N.  H.  45. 

New  York.  —  Halsted  v.  Schmelzel, 
17  Johns.  (N.  Y.)  80. 

Oregon.  —  McDonald  v.  Holmes,  22 
Oregon  212. 

Pennsylvania.  —  Murray  v.  Herrick, 
171  Pa.  St.  21;  Leidy  v.  Messinger-,  71 
Pa.  St.  177. 

Texas.  —  Lockhart  v.  Lytle,  47  Tex. 
452. 

Vermont.  —  Spear  v.  Newell,  13  Vt. 
288. 

But  see  Wheeler  v.  Arnold,  30  Mich. 
304,  and  compare  Clarke  v.  Mills,  36 
Kan.  393. 

An  Agreement  between  Two  Partners, 
after  dissolution  of  the  firm,  to  the 
effect  that  they  would  "  quit  even,"  to 
avoid  the  expense  of  a  chancery  suit, 
does  not  authorize  one  to  maintain  an 
action  at  law  against  the  other  to  re- 
cover contribution  for  a  partnership 
debt  subsequently  paid.  De  Jarnette 
V.  McQueen,  31  Ala.  230. 

*'  It  Would  Beget  an  Intolerable  Multi- 
plicity of  Suits  to  allow  one  partner  to 
sue  another  for  contribution  as  often 
as  he  paid  moneys  or  made  advances 
on  account  of  the  partnership.  To 
prevent  such  burdensome  litigation,  the 


law  has  wisely  provided  that  the  part- 
nership accounts  shall  be  settled  in 
one  proceeding  either  by  an  action  of 
account-render  or  by  bill  in  equity, 
and  that  in  the  absence  of  an  express 
promise  to  repay,  assumpsit  will  not  lie 
by  one  partner  against  another  to  re- 
cover for  advances  until  there  has  been 
a  settlement  of  the  partnership  ac- 
counts." Leidy  v.  Messinger,  71  Pa. 
St.  180. 

2.  Alabama.  —  Burney  v.  Boone,  32 
Ala.  486;  Scott  V.  Campbell,  30  Ala. 
728. 

California.  —  Case  v.  Maxey,  6  Cal. 
276;  Russell  V.  Ford,  2  Cal.  86;  Buck- 
ley V.  Carlisle,  2  Cal.  420. 

Illinois.  — Johnson  v.  Wilson,  54  III. 
419;  Chadsey  v.  Harrison,  11  111.  151. 

Indiana.  —  Thompson  v,.  Lowe,  iii 
Ind.  276;  Houk  v.  Walker,  131  Ind. 
236. 

Maine.  —  Wiggin  v.  Goodwin,  63 
Me.  389. 

Massachusetts.  —  Starbuck  v.  Shaw, 
ID  Gray  (Mass.)  492;  Fargo  v.  Saund- 
ers, 4  Allen  (Mass.)  378;  Myrick  v. 
Dame,  9  Cush.  (Mass.)  248;  Lesure  v. 
Norris,  11  Cush.  (Mass.)  328. 

Michigan.  —  Gardiner  v.  Fargo,  58 
Mich.  72;  Matter  of  Elder,  39  Mich. 
474;  Randall  v.  Baird,  66  Mich.  312. 

Mississippi.  —  Sturges  v.  Swift,  32 
Miss.  239. 

Minnesota.  —  Little  v.  Simonds,  46 
Minn.  380;  Wilcox  v.  Comstock,  37 
Minn.  65. 

Missouri.  —  Wright  v.  Jacobs,  61 
Mo.  19;  Leabo  v.  Renshaw,  61  Mo, 
292;  Jones  V.  Shaw,  67  Mo.  667;  Ber- 
thold  V.  O'Hara,  121  Mo.  88;  Willis  v. 
Barron,  143  Mo.  450;  Finney  v.  Tur- 
ner, 10  Mo.  207. 

New  Hampshire.  —  Harris  v.  Harris, 
39  N.  H.  52;  Wright  v.  Cobleigh,  21  N. 
H.  339;  Ordiorne  v.  Woodman,  39  N. 
H.  541T  Towle  V.  Meserve,  38  N.  H.  9. 

Nevada.  —  Foulks  v.  Rhodes,  12  Nev. 
225. 

New  York.  —  Ives  v.  Miller,  19  Barb. 
(N.  Y.)  196;  Gridley  v.  Dole,  4  N.  Y 
486;    McKenna    ;•.    Bolger,    (Supreme 


1031 


Volume  XV. 


Actions  between  Partners        PARTNERSHIP.        ftt  Their  Eepresentatives. 

objections  to  permitting  a  direct  action  upon  such  a  claim 
are  equally  applicable  to  a  proceeding  by  way  of  set-off  or 
counterclaim.* 

Demands  Enforceable  in  Direct  Action.  —  But  where  the  demand  is  one 
which  could  be  enforced  in  a  direct  action  at  law  because  falling 
within  one  of  the  established  exceptions  to  the  general  rule,*  or 
because  it  is  not  within  the  scope  of  the  rule,^  it  may  be  used 
as  a  set-off  or  counterclaim  subject  to  the  ordinary  rules.'* 

The  Eule  as  to  Set-offs  Is  Limited,  just  as  the  general  rule  is  limited, 
to  cases  where  there  has  been  no  accounting  or  settlement  of  the 
partnership  affairs,*  and,  of  course,  an  indebtedness  on  an  indi- 
vidual transaction  may  be  used  as  a  set-off  to  a  suit  upon  an 
individual  liability.® 

bb.  Equitable  Defenses.  —  Where,  by  reason  of  plaintiff's  insolv- 


Ct.)  I  N.  Y.  Supp.  651;  Crater  v.  Bin- 
inger,  54  Barb.  (N.  Y.)  155. 

Pennsylvania.  —  Roberts  v.  Fitler,  13 
Pa.  St.  265;  Klase  v.  Bright,  71  Pa.  St. 
186;  Saxton  V.  Lewis,  i  Phila.  (Pa.)  75, 
7  Leg.  Int.  (Pa.)  114;  Sennett  v.  John- 
son, 9  Pa.  St.  336. 

England.  —  Bovill  v.  Hammond,  6  B. 

6  C.  149,  13  E.  C.  Lk  126;  Milburn  v. 
Codd,  7  B.  &  C.  419,  14  E.  C.  L.  67; 
Robson   V.  Curtis,  i   Stark.  78,  2  E.  C. 

L.  39- 

Conflict  of  Authority.  —  In  Foulks  v. 
Rhodes,  12  Nev.  232,  it  was  said: 
*'  The  authorities  are  conflicting  upon 
the  question  whether  a  balance,  which 
it  is  claimed  will  be  found  due  on 
the  settlement  of  a  partnership  ac- 
count, can  be  pleaded  by  one  partner 
as  a  counterclaim  to  an  individual  de- 
mand of  his  copartner,  even  where  the 
partnership  has  been  dissolved  before 
the  action  was  commenced.  Gage  v. 
Angell,  8  How.  Pr.  (N.  Y.  Supreme 
Ct.)  335,  affirms  the  proposition,  and 
Ives  V.  Miller,  19  Barb.  (N.  Y.)  196, 
denies  it.  The  reasoning  of  the  for- 
mer decision  is  more  satisfactory  and 
more  in  consonance  with  the  spirit  of 
the  code  than  that  of  the  latter  one; 
but  it  is  unnecessary  to  decide  in  this 
case  which  lays  down  the  law  cor- 
rectly." 

And  see  Edelen  v.  Hagan,  (Ky.  1888) 

7  S.  W.  Rep.  251,  and  Warren  v.  Burn- 
ham,  32  Fed.  Rep.  579,  wherein  it  was 
held  that  a  solvent  firm  of  which  one 
member  is  a  bankrupt  may  'Bet  off 
against  a  debt  due  to  the  bankrupt's 
estate  a  debt  due  by  such  bankrupt 
member  to  the  firm. 

Motion  to  Strike  Out.  —  In  an  action 
upon  a  note  given  by  one  partner  to 


another,  allegations  in  the  answer  set- 
ting up  by  way  of  defense  or  counter- 
claim fraud  in  the  division  of  the 
partnership  property  and  an  indebted- 
ness on  an  account  thereof  greater 
than  the  sum  due  on  the  note  may 
be  stricken  out  on  motion.  Case  v. 
Maxey,  6  Cal.  276. 

1.  The  Beason  Assigned  in  nearly  all 
the  cases  cited  in  the  preceding  note  in 
support  of  the  rule  against  set-offs  is 
that  a  direct  action  at  law  would  not  lie 
upon  the  demand  sought  to  be  set  off. 

2.  See  infra,  V.  I.  a.  (4)  Exceptions  to 
Rule. 

3.  See  infra,  V.  I.  b.  Actions  on  Indi- 
vidual Transactions. 

4.  Money  Paid  after  Settlement.  — 
Where  a  defendant  upon  dissolution 
gave  a  note  to  his  copartner  for  the 
balance  due  him  but  subsequently  was 
compelled  to  pay  a  firm  debt,  he  was 
allowed  to  set  off  the  amount  of  his 
partner's  share  of  the  debt  against  the 
note.     Farwell  v.  Tyler,  5  Iowa  535. 

5.  Gardiner  v.  Fargo,  58  Mich.  72; 
Randall  v.  Baird,  66  Mich.  312;  Finney 
V.  Turner,  10  Mo.  207;  Ordiorne  v. 
Woodman,  39  N.  H.  541.  See  also 
infra,  V.  i.  b.  (3)  After  Final  Settle- 
ment. 

6.  Kinney  v.  Robison,  52  Mich.  389. 
Money  Due  under  Express  Contract.  — 

Where  one  partner  has  paid  firm  debts 
from  his  private  funds  at  the  other's 
request,  on  the  latter's  promise  to  pay 
half  the  amount,  he  may,  after  dissolu- 
tion of  the  firm,  offset  so  much  against 
an  independent  claim  for  which  his 
former  partner  sued  him  at  law;  and 
this  though  a  suit  in  equity  was  pend- 
ing for  a  partnership  accounting.  Cil- 
ley  V.  Van  Patten,  58  Mich.  404. 
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ency  and  the  state  of  the  partnership  accounts  it  would  be 
inequitable  to  permit  a  recovery,  the  defendant  may  plead  these 
facts  by  way  of  an  equitable  defense  or  counterclaim  in  jurisdic- 
tions where  such  equitable  defenses  are  permitted.* 

(e)  Firms  with  a  Common  Member  —  aa.  Rule  at  Common  Law.  —  At 
common  law,  where  two  firms  are  composed  in  part  of  the  same 
individuals,  no  action  lies  upon  a  debt  of  one  of  such  firms  to  the 
other.* 


1.  See  generally  as  to  the  right  to 
have  an  accounting  upon  an  answer 
in  an  action  at  law,  McKay  v.  Overton, 
65  Tex.  82,  and  Wilcox  v.  Comstock,  37 
Minn.  65. 

"  The  Insolvency  of  the  Plaintiff  and  the 
fact  that  he  will  be  found  indebted, 
which  are  plainly  alleged,  afford  good 
grounds  for  invoking  the  equitable 
powers  of  the  court  to  settle  the  part- 
nership accounts  before  trying  the 
legal  issues  involved  in  the  case." 
Foulks  V.  Rhodes,  12  Nev.  233.  See 
also  Kunneke  v.  Mapel,  (Ohio  1899)  53 
N.  E.  Rep.  261. 

Pleading  Equitable  Defense.  —  The  de- 
fendant in  an  action  brought  against 
him  to  recover  the  amount  due  upon  a 
promissory  note,  alleged  that  plaintiff 
and  himself  were  copartners;  that  the 
partnership  accounts  were  unsettled; 
that  upon  a  settlement  the  plaintiff 
would  be  found  largely  indebted  to 
him;  that  plaintiff  was  then  insolvent, 
and  that  defendant  would  be  irrepara- 
bly damaged  by  being  compelled  to  pay 
plaintiff  the  amount  of  the  note.  It 
was  held  that  these  averments,  if  true, 
afforded  good  grounds  for  invoking  the 
equitable  powers  of  the  court  to  settle 
the  partnership  accounts  before  trying 
the  legal  issues  involved  in  the  case. 
Foulks  V.  Rhodes,  12  Nev.  225. 

Equitable  Defense  in  Action  at  Law  on 
Note.  —  If  one  gives  a  promissory  note 
to  his  retiring  partner  for  firm  funds 
advanced  by  the  latter  and  used  in 
the  business,  failure  of  consideration, 
based  upon  the  alleged  facts  that  no 
final  settlement  of  the  firm  affairs  has 
ever  been  had,  and  that  upon  such  set- 
tlement there  would  be  nothing  due 
the  payee,  is  no  defense  to  an  action 
at  law  upon  said  note;  for  the  defend- 
ant, having  conferred  a  right  of  action 
by  the  execution  and  delivery  of  his 
note,  cannot,  by  a  mere  suggestion  of 
an  equitable  defense  growing  out  of 
the  unsettled  partnership  affairs,  de- 
feat the  recovery.  The  proper  course 
is  to  file  an   equitable   cros.s-bill   and 


procure  a  settlement  of  the  partnership 
accounts.  Wilson  v.  Wilson,  26  Ore- 
gon 251. 

Specific  Eqtiitable  Grounds  Most  Be 
Stated.  —  A  mere  suggestion  of  an  ac- 
counting and  equitable  defense  will 
not  oust  a  court  of  law  of  its  jurisdic- 
tion, but  the  party  must  go  further  and 
state  some  specific  ground  for  invoking 
the  jurisdiction  of  equity.  Willis  v. 
Barron,  143  Mo.  450. 

Set-off  in  Equity,  —  Where,  upon  an 
equitable  adjustment  of  partnership 
transactions  between  three  partners, 
two  of  the  partners  are,  in  equity,  cred- 
itors of  the  third,  a  set-off  will  be 
allowed  in  equity  of  such  credits 
against  a  joint  debt  due  from  the  same 
two  partners  to  the  third.  Sarchet  v. 
Sarchet,  2  Ohio  320. 

2.  Alabama.  —  Alexander  v.  King,  87 
Ala.  642;  Alexander  v.  Jones,  90  Ala. 

474. 

Illinois.  —  Scbnebly  v.  Culler,  22  111. 
App.  87;  Haven  v.  Wakefield,  39  111. 
509. 

Iowa.  —  Herriott  v.  Kersey,  69  Iowa 
114. 

Kansas. — Fryew.  Sanders,  21  Kan.  29. 

Maine.  —  Denny  v.  Metcalf,  28  Me. 
389;  Portland  Bank  v.  Hyde,  11  Me. 
196. 

Maryland.  —  Grahame  v.  Harris,  5 
Gill  &  J.  (Md.)  489. 

Minnesota.  —  Crosby  v.  Timolat,  50 
Minn.  171. 

Mississippi.  —  Calvit  v.  Markham,  3 
How.  (Miss.)  343;  Chapman  v.  Evans, 
44  Miss.  113;  Morris  v.  Hillery,  7 
How.  (Miss.)  61. 

Missouri.  —  Willis  v.  Barron,  143 
Mo.  450. 

New  York.  —  Cole  v.  Reynolds,  18 
N.  Y.  75;  Englis  v.  Furniss,  4  E.  D. 
Smith  (N.  Y.)  587. 

North  Carolina.  —  Rogers  v.  Rogers, 
5  Ired.  Eq.  (N.  Car.)  31. 

Oregon.  —  Beacannon  v.  Liebe,  ii 
Oregon  443. 

Pennsylvania.  —  M'Fadden  v.  Hunt, 
5  W.  &  S.  (Pa.)  468;  Hall  v.  Logan,  34 
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bb.  Reasons  for  Rule.  —  The  same  objections  that  prohibit  an 
action  at  law  between  partners  of  the  same  firm  upon  a  partner- 
ship liability  or  demand  are  equally  fatal  to  an  action  between 
two  firms  having  a  common  member,  for  such  an  action  is  neces- 
sarily an  action  between  a  partner  and  his  firm  upon  a  partnership 
transaction,  and  the  fact  that  there  are  other  partners  who  must 
be  joined  with  him  does  not  affect  this  fact  in  the  least.  The 
same  necessity  for  making  a  person  both  plaintiff  and  defendant, 
and  the  same  necessity  for  taking  the  accounts,  exist.* 

cc.  Remedy  in  Equity  and  under  the  Codes.  —  The  authorities  deny- 
ing the  right  to  sue  at  law  in  the  class  of  cases  under  consideration 
are  quite  unanimous  in  holding  that  a  remedy  may  be  had  in 
equity,*  and  it  has  been  held  that  the  modern  codes  of  procedure 


Pa.  St.  331;  Miller  v.  Knauff,  2  Clark 
(Pa.)  II,  3  Pa.  L.J.  225;  Price  v.  Spen- 
cer, 7  Phila.  (Pa.)  179;  Allen  v.  Erie 
City  Bank,  57  Pa.  St.  129;  Tassey  v. 
Church,  6  W.  &  S.  (Pa.)  467;  Pennock 
V.  Stvayne,  6  W.  &  S.  (Pa.)  242. 

Tennessee.  —  Banks  v.  Mitchell,  8 
Yerg.  (Tenn.)  iii. 

Utah.  —  Jungk  v.  Reed,  9  Utah  49. 

Vermont.  —  Green  v.  Chapman,  27 
Vt.  236. 

England.  —  Bosanquet  v.  Wray,  6 
Taunt.  597,  I  E.  C.  L.  495,  2  Marsh.  319. 

Oarnishment  and  Trustee  Process.  — 
This  rule  applies  to  garnishment  pro- 
ceedings or  trustee  process.  Denny 
V.  Metcalf,  28  Me.  389;  Allen  v.  Erie 
City  Bank,  57  Pa.  St.  129. 

In  Denny  v.  Metcalf,  28  Me.  389,  it 
was  said:  "  The  firm  of  Cushman, 
Metcalf  &  Lee  are  claimed  to  be 
holden  on  account  of  their  contract 
with  the  firm  of  Metcalf  &  Wetherbee. 
The  trustee  process  is  a  mode  of  en- 
forcing that  contract  by  a  suit  at  law. 
But  it  is  insisted  for  the  plaintiffs  that 
although  the  trustees  are  summoned 
into  court  in  a  suit  at  law,  yet  after 
they  have  appeared,  the  proceedings 
touching  the  liability  of  the  trustee  are 
distinct  from  those  between  the  plain- 
tiffs and  the  principal  defendants,  the 
former  being  analogous  to  proceedings 
in  equity.  This  proposition  cannot  be 
maintained.  That  a  person  may  be 
holden  as  trustee,  he  must  be  liable  to 
the  principal  by  virtue  of  some  con- 
tract, express  or  implied.  Rev.  Stat., 
c.  119,  §  4.  The  process  is  a  mode  by 
which  such  contract  may  be  enforced 
for  the  benefit  of  the  creditor  of  the 
principal  debtor." 

1.  Haven  v.  Wakefield,  39  111,  509; 
Schnebly  v.   Culter,   22   III.    App.    87; 


Blaisdell  v.  Pray,  68  Me.  269;  Calvit 
V.  Markham,  3  How.  (Miss.)  343;  Rog- 
ers V.  Rogers,  5  Ired.  Eq.  (N.  Car.)  31. 
See  also  generally  the  cases  cited 
throughout  this  section  to  more  specific 
propositions. 

2.  Remedy  Exists  in  Equity  —  Illinois. 
—  Haven  v.  Wakefield,  39  111.  509; 
Schnebly  z\  Culter,  22  111.  App.  87. 

lou'a.  —  Herriott  v.  Kersey,  69  Iowa 
114. 

Maine.  —  Portland  Bank  v.  Hyde,  11 
Me.  196. 

Minnesota.  —  Crosby  v.  Timolat,  50 
Minn.  171. 

Mississippi.  —  Calvit  v.  Markham,  3 
How.  (Miss.)  343;  Chapman  v.  Evans, 
44  Miss.  113. 

New  York. — Schnaier  v.  Schmidt, 
(Supreme  Ct.)  13  N.  Y.  Supp.  725, 
affirmed  128  N.  Y.  683;  Englis  v.  Fur- 
niss,  4  E.  D.  Smith  (N.  Y.)  587,  2  Abb. 
Pr.  (N.  Y.)  333;  Cole  v.  Reynolds,  18 
N.  Y.  75. 

North  Carolina.  —  Rogers  v.  Rogers, 
5  Ired.  Eq.  (N.  Car.)  31. 

Ohio.  —  Riddle  v.  McBeth,  4  West. 
L.  M.  (Ohio)  153,  2  Ohio  Dec.  (Reprinti 
606. 

Tennessee.  —  Banks  v.  Mitchell,  8 
Yerg.  (Tenn.)  112. 

England.  —  Bosanc  uet  v.  Wray,  6 
Taunt.   597,  I   E.   C.   L.  495,  2  Marsh. 

3x9- 

Subject-matter  Otherwise  Cognizable  at 
Law.  —  Where  one  person  is  a  member 
of  two  firms,  although  the  subject-mat- 
ter of  a  suit  between  them  is  otherwise 
cognizable  at  law,  equity  will  take 
jurisdiction  to  prevent  a  failure  of  jus- 
tice, the  identity  of  parties  preventing 
an  action  at  law.  Haven  v.  Wakefield, 
39  111.  509;  Schnebly  v.  Culter,  22  111. 
App.  87. 
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by  which  all  distinctions  between  actions  at  law  and  suits  in 
equity  have  been  abolished  have  removed  all  objections  to  such 
suits,*  the  objection  being  regarded  as  merely  a  technical  and 


1.  View  that  Action  Lies  under  Code. 

—  Cole  V.  Reynolds,  i8  N.  Y.  74; 
Kingsland  v.  Braisted,  2  Lans.  (N.  Y.) 
17;  Mangels  v.  Shaen,  21  N.  Y.  App. 
Div.  508;  Schnaier  v.  Schmidt,  (Su- 
preme Ct.)  13  N.  Y.  Supp.  725,  affirmed 
without  opinion  128  N.  Y.  683;  Gibson 
V.  Ohio  Farina  Co.,  4  Wkly.  L.  Gaz. 
(Ohio)  81,  3  Ohio  Dec.  (Reprint)  151, 
2  Disney  (Ohio)  499.  See  also  Frye  v. 
Sanders,  21  Kan.  29, /^r  Brewer,  J. 

The  Leading  Case  in  Support  of  This 
View  is  Cole  v.  Reynolds,  18  N.  Y.  74, 
wherein  the  complaint  alleged  that  the 
plaintiffs  and  one  of  the  defendants 
were  a  copartnership;  that  the  defend- 
ants were  another  copartnership;  that 
the  latter  firm  was  indebted  to  the 
former  firm  on  an  account  stated  on 
which  it  demanded  a  recovery;  and 
that  the  reason  why  the  defendant 
who  was  a  member  of  both  firms  was 
made  defendant  only,  was  that  he  had 
refused  to  join  as  plaintiff.  It  was 
held,  first,  that  the  action  was  main- 
tainable; second,  that  under  the  code 
it  is  no  objection  that  one  of  the  par- 
ties was  a  member  of  both  firms,  but 
it  is  enough  in  such  a  case  that  the 
proper  parties  are  before  the  court, 
whether  as  plaintiffs  or  defendants,  to 
enable  it  to  pronounce  judgment  ac- 
cording to  the  facts;  third,  that  it  was 
not  necessary  that  the  complaint  should 
demand,  or  that  the  court  should  order, 
an  accounting  as  between  the  mem- 
bers of  the  firm,  at  least,  unless  the 
defendants  pleaded  and  proved  as  a 
defense  that  as  between  the  plaintiffs' 
firm  and  the  partner  who  was  made  a 
defendant  the  state  of  the  accounts  was 
such  as  to  render  it  inequitable  to  re- 
quire the  debt  to  be  paid  without  an 
accounting  between  them;  and,  fourth, 
that  it  seems,  even  if  such  defense  were 
set  up,  the  better  doctrine  would  be  to 
let  the  debtor  firm  pay  its  debt  and  the 
members  of  the  creditor  firm  adjust 
their  equities  among  themselves.  This 
case  has  been  cited  with  approval  and 
followed  in  Mangels  v.  Shaen,  21  N.  Y. 
App.  Div.  507;  Kingsland  v.  Braisted,  2 
Lans.  (N.  Y.)  17;  Schnaier  v.  Schmidt, 
(Supreme  Ct.)  13  N.  Y.  Supp.  725; 
Champlain  First  Nat.  Bank  v.  Wood, 
128  N.  Y.  39;  Beacannon  v.  Liebe,  11 
Oregon  446.  But  see  Payne  v.  Freer, 
91  N.  Y.  52,  wherein  the  court,  in  con- 


sidering Cole  V.  Reynolds,  18  N.  Y.  75, 
among  other  cases,  said  that  it  was  not 
easy  to  see  how,  even  in  equity,  a  firm, 
as  such,  could  effectively  sue  one  of  its 
members  for  advances;  and  in  English 
V.  Furniss,  4  E.  D.  Smith  (N.  Y.)  587, 
which  is  a  case  on  all  fours  with  Cole 
V.  Reynolds,  supra,  but  not  referred  to 
therein,  a  direct  result  was  reached,  it 
being  held  that  an  action  under  the 
code  upon  a  debt  due  from  one  firm  to 
another,  composed  in  part  of  the  same 
members,  was  an  equitable  action,  and 
necessarily  involved  the  taking  of  an 
account.  The  decision  in  Cole  v. 
Reynolds,  supra,  has  been  severely 
criticised  in  an  article  in  5  Am.  L.  Rev. 
57,  wherein  it  is  pointed  out  that  the 
court  solved  the  difficulty  arising  from 
the  existence  of  a  common  member  by 
completely  ignoring  his  right  in  the 
creditor  firm  and  treating  him  only  as 
a  debtor.  This  article  points  out  the 
fact  that  as  the  execution  would  issue 
against  the  members  of  the  debtor  firm 
as  joint  defendants,  the  common  mem- 
ber is  not  only  obliged  at  all  events  to 
contribute  to  the  payment  of  a  sum  of 
which  he  is  afterwards  to  receive  a 
share,  but  at  the  discretion  of  his  part- 
ners in  the  creditor  firm  he  may  be 
compelled  to  pay  to  them  the  whole 
sum  from  his  private  funds,  although 
one-third  of  it  is  his  own  property,  and 
although  he  has  an  equal  right  with 
them  to  the  control  of  the  whole.  He 
is  thus  in  even  a  worse  position  than  if 
the  debt  were  due  from  him  alone,  for 
then  there  is  no  doubt  that  he  would 
be  entitled  to  an  account,  and  that  he 
would  be  compelled  to  pay  over  to  his 
copartners  only  the  share  which  of 
right  belongs  to  them.  See  infra,  V. 
!•  <^-  (3)  (0  <^d-  Rtile  in  Petinsylvania, 
for  a  further  discussion  of  the  difficul- 
ties involved  in  the  maintenance  of 
such  an  action,  even  where  it  is  ex- 
pressly authorized  by  statute. 

Accounting  TTnnecessary.  —  In  an  ac- 
tion by  one  firm  against  another  for 
goods  sold,  the  fact  that  one  partner  is 
a  member  of  each  firm  does  not  pre- 
sent a  case  requiring  an  accounting. 
Schnaier  v.  Schmidt,  (Supreme  Ct.)  13 
N.  Y.  Supp.  725,  affirmed  without  opin- 
ion 128  N  Y.  683;  Beacannon  v. 
Liebe,  11  Oregon  445,  citing  Cole  v. 
Reynolds,  18  N.  Y.  74.     See  also  Cham- 
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arbitrary  rule  as  to  parties,  just  as  the  rule  prohibiting  actions  at 
law  between  members  of  the  same  firm  has  been  regarded.' 

The  Contrary  View,  however,  has  the  support  of  several  well- 
considered  cases,  in  which  it  has  been  maintained  that  the  only 
remedy  available  to  the  members  of  the  creditor  firm  even  in 
equity  or  under  the  code,  if  the  common  member,  as  a  member 
of  the  debtor  firm,  refuses  to  pay  the  debt,  or  if  they  are  unwill- 
ing to  let  him  stand  alone  in  the  accounts  of  the  creditor  firm  for 
the  whole  debt,  is  to  apply  for  an  accounting  and  settlement,  in 
which  case  the  debt  as  part  of  the  assets  will  be  allotted  to  one  of 
the  partners  as  his  share,  and  can  then  be  enforced  in  his  own 
name.* 


plain  First  Nat.  Bank  v.  Wood,  128  N. 
Y.  35,  wherein  the  same  rule  was  de- 
clared with  reference  to  a  note  by  one 
firm  to  another  composed  in  part  of  the 
same  members. 

If  an  accounting  between  partners  is 
material  to  the  defense,  the  defendant, 
by  proper  pleading,  may  set  up  the 
facts  by  way  of  an  equitable  defense. 
Beacannon  v.  Liebe,  11  Oregon  447. 
See  also  Cole  v.  Reynolds,  18  N.  Y.  75. 

Partner  Refusing  to  Join  as  Plaintiff 
Made  Defendant.  —  Under  the  code, 
where  the  common  member  refuses  to 
join  as  plaintiff,  he  may  be  joined  as  a 
defendant,  the  reason  being  stated  in 
the  complaint.  Schnaier  v.  Schmidt, 
(Supreme  Ct.)  13  N.  Y.  Supp.  725,  728; 
Cole  V.  Reynolds,  18  N.  Y.  75. 

Such  refusal  to  join  as  plaintiff 
fully  determines  the  common  partner's 
relation  to  the  controversy,  and  his 
right  to  become  a  plaintiff  is  lost  and 
cannot  thereafter  be  insisted  upon. 
Schnaier  v.  Schmidt,  59  Hun  (N.  Y.) 
626,  13  N.  Y.  Supp.  728. 

Failure  to  Plead  Nonjoinder.  —  Where 
the  action  is  brought  by  a  firm,  several 
members  of  which  are  also  members  of 
the  defendant  association,  but  who  are 
not  joined  as  defendants,  and  the  de- 
fense of  nonjoinder  is  not  properly 
pleaded,  the  objection  is  not  available 
to  the  defendants  that  one  of  the  asso- 
ciation may  not  sue  another.  Kings- 
land  V.  Braisted,  2  Lans.  (N.  Y.)  17. 

Jury  Trial.  —  An  action,  under  the 
code  between  firms  with  a  common 
member  for  goods  sold  by  one  firm  to 
the  other  is  an  action  in  equity,  but  a 
jury  trial  is  immaterial  in  the  absence 
of  an  objection  to  such  mode  of  trial. 
Schnaier  v.  Schmidt,  (Supreme  Ct.) 
13  N.  Y.  Supp.  725. 

1.  Haven  v.  Wakefield,  39  111.  509; 
Schnebly   v.    Culter,    22   111.   App.  87; 


Beacannon  v.  Liebe,  11  Oregon  444. 
And  see  the  cases  cited  in  the  preced- 
ing note.  See  also  supra,  V.  i.  a.  (3) 
(c)  bb.  Reasons  for  Rule. 

Firms  Treated  as  Legal  Entities.  — 
Although  one  partner  could  not  sue 
his  firm,  or  a  firm  having  a  common 
partner  with  another  firm  could  not  sue 
the  other,  at  law,  no  difficulty  was 
found  by  the  courts  of  chancery  in  en- 
forcing notes  given  by  a  firm  to  one  of 
its  members,  or  by  one  firm  to  another 
firm  having  a  common  partner;  for 
equity  treated  the  different  firms,  for 
th^  purposes  of  substantial  justice,  pre- 
cisely as  if  composed  of  strangers,  or 
as  corporate  companies,  i  Story  Eq. 
Jur.,  ^§  679-681.  All  the  law  writers 
and  ail  the  adjudged  cases  place  the 
disability  of  one  partner  to  sue  his  firm 
upon  its  note  to  him  upon  the  ground 
that  a  man  cannot  contract  with  him- 
self, and  because  it  was  deemed  absurd 
to  permit  a  party  to  be  both  plaintiff 
and  defendant  in  the  same  action,  and 
for  the  further  reason  that  until  part- 
nership affairs  were  adjudged,  and  the 
balance  struck,  it  could  not  be  said  one 
partner  was  indebted  to  another.  Willis 
V.  Barron,  143  Mo.  450,  See  also  Alex- 
ander V.  Jones,  90  Ala.  476;  Tassey  v. 
Church,  6  W.  &  S.  (Pa.)  468. 

The  Pennsylvania  Act  of  April  14,  1838, 
treats  firms  as  distinct  persons.  Tas- 
sey V.  Church,  6  W.  &  S.  (Pa)  467; 
Allen  V.  Erie  City  Bank,  57  Pa.  St. 
129. 

2.  Rogers  v.  Rogers,  5  Ired.  Eq.  (N. 
Car.)  31,  to  which  case  particular  refer- 
ence is  made  as  containing  an  able 
presentment  of  this  view  by  Ruffin, 
C.  J.  See  also  Crosby  v.  Timolat,  50 
Minn.  171;  Russell  v.  Minnesota  Out- 
fit, I  Minn.  162;  Page  v.  Thompson, 
33  Ind.  137;  Englis  v.  Furniss,  4  E.  D. 
Smith  (N.  Y.)587. 
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dd.  Rule  IN  Pennsylvania.  —  That  the  difficulties  involved  in  an 
action  at  law  between  firms  with  a  common  member  are  inherent 
in  the  nature  of  the  partnership  relation  and  cannot  be  obviated 
by  a  mere  change  in  rules  or  forms  of  procedure  is  well  illustrated 
by  the  course  of  legislation  and  decision  in  Pennsylvania.  At  an 
early  date  a  statute  was  enacted  expressly  authorizing  the  main- 
tenance of  actions  at  law  between  firms  with  a  common  member,* 
but  the  absurdities  and  injustice  involved  in  carrying  the  act  into 
effect  were  soon  recognized,  and  the  act  has  often  been  severely 
criticised.* 

A  Judgment  under  the  Statute  Can  Be  Executed  only  by  a  levy  upon  the 
joint  assets  of  the  defendants,  and  cannot  be  levied  upon  the 
individual  property  of  a  member  of  the  defendant  firm  although 
it  is  a  lien  thereon;  ^  and  where  it  happens,  as  it  sometimes  must, 
that  execution  even  of  partnership  property  would  work  injustice 
between  the  defendants,  the  proceedings  will  be  stayed  on  motion 
or  by  injunction  until  the  partners  by  independent  action  can 
have  a  settlement  of  the  accounts.* 

Full  Chancery  Jurisdiction  in  settling  partnership  accounts  has  now 
been  conferred  upon  the  courts  of  Pennsylvania,  but  the  former 
statute  is  still  in  force.* 


1.  Act  April  14,  1831,  §  i;  Pub.  Laws 
457;  Brightly's  Purdon's  Digest  (Pa.), 
tit.  Partnership,  §  3.  This  statute  did 
not  take  away  the  previously  existing 
remedy  by  action  for  an  accounting. 
Wentworth  v.  Raiguel,  9  Phiia.  (Pa.) 
275.  30  Leg.  Int.  (Pa.)  52. 

Firms  Distinct  Persons.  —  The  act 
treats  the  plaintiffs  and  defendants  as 
distinct  persons.  Grubb  v.  Cottrell,  62 
Pa.  St.  23;  Allen  v.  Erie  City  Bank,  57 
Pa.  St.  129. 

2.  Tassey  v.  Church,  6  W.  &  S.  (Pa.) 
465,  in  which  case  the  objections  to  the 
statute  are  pointed  out  in  an  able  and 
cogent  opinion  by  Gibson,  C.  J.;  Pen- 
nock  V.  Swayne,  6  W.  &  S.  (Pa.)  239; 
Allen  V.  Erie  City  Bank,  57  Pa.  St.  129; 
McCruden  v.  Jonas,  173  Pa.  St.  507, 
wherein  the  court  said  that  the  act  had 
been  severely  and  justly  criticised  in 
most  if  not  all  of  the  cases  in  which  it 
had  been  considered. 

One  Partner  Cannot  Sue  Firm.  —  The 
act  does  not  empower  one  partner  to 
maintain  an  action  at  law  against  a 
firm  of  which  he  is  a  member.  Hall  v. 
Logan,  34  Pa.  St.  'i'^i ,  following  M'Fad- 
den  V.  Hunt,  5  W.  &  S.  (Pa.)  472,  and 
Miller  v.  Knauff,  3  Pa.  L.  J.  225,  2 
Clark  (Pa.)  11 ;  Price  v.  Spencer,  7 
Phila   (Pa.)  179. 

Upon  Whom  Service  Mtist  Be  Made.  — 
The  statute  does  not  authorize  an  ac- 
tion  by   one   firm  against  another  in 


which  the  writ  is  served  only  on  those 
defendants  who  are  not  also  mem- 
bers of  the  plaintiff  firm.  Pennock  v. 
Swayne,  6  W.  &  S.  (Pa.)  239,  wherein 
the  court  said:  "  But  this  act,  if  still 
in  force.  Would  not  avail  the  plaintiffs  in 
the  case  before  us;  for  Joel  Pennock  is 
not  a  party  both  plaintiff  and  defend- 
ant, but  carefully  left  out  as  defendant; 
and  if  this  judgment  could  be  sup- 
ported and  an  execution  levied  on  the 
partnership  property  of  the  defendants, 
yet  the  individual  property  of  Joel 
could  not  be  reached,  while  the  whole 
of  George's  property  would  be  sold  to 
pay  Joel  for  a  debt  of  which  Joel  ought 
to  pay  one-half. " 

3.  Execution  May  Be  Levied  Only  on 
Joint  Property.  —  Tassey  v.  Church,  6 
W.  &  S.  (Pa.)  465;  Com.  v.  Rogers, 
Bright  (Pa.)450, 4  Clark  (Pa.)  252,  i  Am. 
L.  J.  208;  Allen  v.  Erie  City  Bank,  57 
Pa.  St.  140. 

4.  Staying  Execution  until  Accounting- 
May  Be  Had.  —  Tassey  v.  Church,  6  W, 
&  S.  (Pa.)  465;  Allen  v.  Erie  City 
Bank,  57  Pa.  St.  129;  Com.  v.  Rogers, 
Bright  (Pa.)  450,  4  Clark  (Pa.)  252,  i 
Am.  L.  J.  208. 

The  Act  Might  as  Well  Be  Expunged 
from  the  statute  book  since  such  mat- 
ters must  eventually  find  their  v.'ay  into 
equity.  Tassey  v.  Church,  6  W.  &  S. 
(Pa.)  468. 

6.  Act  October  13,   1840;    Brightly's 
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ee.  Qualifications  of  Rule.  —  The  Death  of  the  Common  Member  has  been 
held  to  remove  all  objections  to  the  maintenance  of  an  action  at 
law  between  the  two  firms  of  which  he  was  a  member.' 

statutes  Making  Partnership  Obligations  Joint  and  Several  have  also  been 
held  to  remove  all  objections  to  such  actions  where  the  common 
member  is  not  joined  on  both  sides  of  the  record.* 

Action  by  Assignee.  —  The  assignment  of  the  cause  of  action  by  the 
creditor  firm  enables  the  assignee  to  sue  at  law  upon  the  claim  ^ 
unless  it  should  appear  from  the  record  that  a  general  accounting 
is  necessary  between  the  two  firms  to  ascertain  the  balance."* 

Individual  Contracts  between  the  members  of  two  firms  may  of 
course  be  sued  at  law,  where  the  common  member  is  not  both  a 
joint  promisor  and  a  joint  promisee.' 

(4)  Exceptions  to  Rule  —  (a)  Account  at  Common  Law  —  Eecognized  in  a 
Few  States.  —  The  common-law  action  of  account  or  account-render 
has  been  recognized  in  a  few  states  as  an  available  legal  remedy 
between  partners  or  their  representatives  upon  demands  arising 
out  of  the  partnership  transactions.® 


Purdon's  Digest,  tit.  Partnership,  § 
10. 

Statute  Conferring  Equitable  Powers.  — 
"  But  it  would  seem  the  legislature 
were  soon  aware  that  this  act,  if  the 
judgment  were  carried  out  by  execu- 
tion, might  work  the  most  palpable  in- 
justice, and  by  Act  of  13th  October, 
1840,  they  gave  to  the  Supreme  Court 
and  the  several  Courts  of  Common 
Pleas  all  the  power  of  a  Court  of  Chan- 
cery in  settling  partnership  accounts, 
and  all  other  such  accounts  and  claims 
as  by  the  common  law  and  usages  of 
this  commonwealth  have  heretofore 
been  settled  by  action  of  account- 
render,  etc."  Pennock  v.  Swayne,  6 
W.  &  S.  (Pa.)  242. 

Effect  upon  Prior  Statute.  —  "  Happily 
the  chancery  powers  which  have  been 
vested  in  the  judiciary  will  make  the 
statute  before  us  a  dead  letter,  where 
there  are  not  joint  effects."  Tassey  v. 
Church,  6  W.  &  S.  (Pa.)  468. 

1.  Lacy  V.  Le  Bruce,  6  Ala.  904;  Wil- 
by  V.  Phinney,  15  Mass.  116.  But  see 
contra,  Denny  v.  Metcalf,  28  Me.  390, 
wherein  the  court  said:  "  It  makes 
no  difference  whether  the  action  be 
brought  in  the  lifetime  or  after  the 
decease  of  the  common  partner,  because 
as  no  legal  contract  ever  existed,  it 
cannot  in  any  event  be  rendered  avail- 
able at  law." 

2.  Alexander  v.  Jones,  90  Ala.  474; 
Morris  v.  Hillery,  7  How.  (Miss.)  61. 
But  see  contra.  Banks  v.  Mitchell,  8 
Yerg.  (Tenn.)  112. 


3.  Mangels  v.  Shaen,  2r  N.  Y.  App. 
Div.  507. 

Principle  that  Assignee  Acquires  No 
Higher  Eights  than  Assignor  Inapplicable. 
—  In  Beacannon  v.  Liebe,  11  Oregon 
445,  it  was  held  that  the  assignment 
entirely  frees  the  case  from  the  objec- 
tion that  a  person  cannot  maintain  an 
action  against  himself,  and  that  the 
principle  that  an  assignee  can  acquire 
no  higher  rights  than  his  assignor  does 
not  apply,  because  it  is  not  a  question 
of  right  that  is  involved,  but  merely  a 
question  of  disability. 

4.  Beacannon  v.  Liebe,  11  Oregon 
443. 

Action  at  Law  Not  Authorized.  —  In 
Englis  V.  Furniss,  4  E.  D.  Smith  (N. 
Y.)  587,  it  was  held  that  the  assignment 
by  one  partner  to  his  copartner  of  al! 
his  interest  in  the  claim  did  not  author- 
ize an  action  at  law,  although  it  re- 
moved the  difhculty  as  to  parlies. 

5.  Alexander  v.  Jones,  90  Ala.  476; 
Herriott  v.  Kersey,  69  Iowa  in;  Moore 
V.  Gano,  12  Ohio  300;  Jungk  v.  Reed, 
9  Utah  49;  Emerson  v.  Torrey,  10  Vt. 

323- 

6.  Arkansas.  —  Bailey    v.    Starke,   6 

Ark.  191. 

Connecticut.  —  Mickle  v.  Peet,  43 
Conn.  66;  Smith  v.  Brush,  11  Conn. 
359;  Day  V.  Lockwood,  24  Conn.  185; 
Beach  v.  Holchkiss,  2  Conn.  425. 

Illinois.  —  Lee  v.  Abrams,  12  111.  iix; 
Bracken  v.  Kennedy,  4  111.  558;  Ridg- 
way  V.  Grant,  17  111.  117;  Bonney  v. 
Stoughton,  122  111.  536. 
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Concurrent  Eemedy  by  Bill  in  Equity.  —  But  this  action  has  fallen  very 
much  into  disuse  on  account  of  the  superior  advantages  of  a  bill 
in  equity,*  and  a  bill  in  equity  for  an  accounting  has  perhaps 
always  been  deemed  a  concurrent  remedy.* 


Iowa.  —  Stewart  v.  Kerr,  i  Morr. 
(Iowa)  240. 

Kentucky.  —  Neal  v.  Keel,  4  T.  B. 
Mon.  (Ky.)  162. 

Maine.  —  Chase  v.  Garvin,  19  Me. 
211. 

Maryland.  —  Hamilton  v.  Conine,  28 
Md.  643;  Wilhelm  v.   Caylor,  32  Md. 

151. 

Mississippi.  —  Scott  v.  Searles,  5 
Smed.  &  M.  (Miss.)  25;  Hunt  z/.  Gor- 
den,  52  Miss.  194. 

Ne7v  Hampshire.  —  Burley  v.  Harris, 
8  N.  H.  233. 

New  Jersey.  — Jaques  v.  Hulit,  16  N. 
J.  L.  38;  Jessup  V.  Cook,  6  N.  J.  L.  434. 

New  York.  —  Appleby  v.  Brown,  24 
N.  Y.  143;  Rickev  v.  Bowne,  18  Johns. 
(N.  Y.)  131. 

Pennsylvania.  —  Leonard  v.  Leonard, 
I  W.  &  S.  (Pa.)  342;  Hamilton  t'.  Ham- 
ilton, 18  Pa.  St.  20;  Ozeas  v.  Johnson, 

1  Binn.  (Pa.)  191;  Holbert  v.  Herrick, 
171  Pa.  St.  25;  Crow  v.  Green,  iii  Pa. 
St.  637;  Murray  z/.  Herrick,  171  Pa.  St. 
21;  Leidy  v.  Messinger,  71  Pa.  St.  177; 
Elmer  v.  Hall,  148  Pa.  St.  345;  Gal- 
breath  V.  Moore,  2  Watts  (Pa.)  86; 
Meason  v.  Kaine,  63  Pa.  St.  335; 
Wright  V.  Cumpsty,  41  Pa.  St.  102; 
Finlay  v.  Stewart,  56  Pa.  St.  183;  Cleve- 
land V.  Farrar,  4  Brews.  (Pa.)  27;  Jack 
V.  Jack,  7  Pittsb.  Leg.  J.  (Pa.)  402; 
Roberts  v.  Dunham,  i  C.  PI.  Rep. 
(Pa.)  136;  Portsmouth  z/.  Donaldson,  32 
Pa.  St.  202;  Whelen  v.  Watmough,  15 
S.  &  R.  (Pa.)  153;  Griffith  v.  Willing, 
3  Binn.  (Pa.)  317;  James  v.  Browne,  i 
Dall.  (Pa.)  339. 

Vermont.  —  Kendrick  v.  Tarbell,  27 
Vt.  512;  Wood  V.  Johnson,  13  Vt.  191; 
Green  v.  Chapman,  27  Vt.  236;  Porter 
V.  Wheeler,  37  Vt.  281;  HydevilleCo.  v. 
Barnes,  37  Vt.  588;  Sawyer  v.  Proctor, 

2  Vt.  580;  Loomisz/.  Barrett,  4Vt.  450; 
Hunt  V.  Gookin,  6  Vt.  462;  Wood  v. 
Merrow,  25  Vt.  340. 

Virginia.  —  Tillar    w.    Cook,   77    Va. 

477. 

United  States. — Travers  v.  Dyer,  16 
Blatchf.  (U.  S.)  178;  Spear  z/.  Newell,  2 
Paine  (U.  S.)  267. 

Nattire  of  Action.  —  Generally,  as  to 
the  nature  of  the  common-law  action 
of  account,  see  Scott  v.  M'Intosh,  2 
Campb.  238. 


Beference  to  Aaditors.  —  An  action  of 
account  at  law  will  lie  at  the  suit  of  one 
partner  against  another,  which  will  re- 
fer the  matter  of  differences  to  auditors 
who  may  examine  the  parties  on  oalh. 
Hunt  V.  Gorden,  52  Miss.  194. 

Under  the  Illinois  Statute  providing 
that  the  action  of  account  may  be 
maintained  by  one  partner  against  his 
copartner  to  settle  and  adjust  the  part- 
nership accounts,  the  action  may  be 
maintained  immediately  upon  dissolu- 
tion without  any  previous  adjustment 
of  the  accounts.  Bonney  v.  Stoughton, 
122  111.  536. 

Action  by  Bepresentative  of  Deceased 
Partner.  —  The  action  of  account  may 
be  maintained  by  the  representative  of 
a  deceased  partner  against  a  surviving^ 
member  of  the  copartnership,  the  stat- 
utes on  the  subject  of  the  action  of  the 
account  having  been  passed,  not  for 
purpose  of  limiting  the  action  to  the 
cases  enumerated,  but  to  extend  the 
action  in  certain  cases  where  it  did  not 
lie  at  common  law.  Newell  v.  Hum- 
phrey, 37  Vt.  265. 

1.  Duncan  v.  Lyon,  3  Johns.  Ch.  ("H, 
Y.)  351,  8  Am.  Dec.  513;  Hunt  7k  Gor- 
den, 52  Miss.  194;  Tillar  v.  Cook,  77 
Va.  477- 

In  Pennsylvania,  by  statute,  the  courts 
have  been  given  chancery  jurisdiction 
in  settling  partnership  accounts,  and 
such  other  accounts  as  had  previously 
been  settled  by  actions  of  account-ren- 
der. Dick's  Appeal,  106  Pa.  St.  589; 
Tassey  v.  Church.  6  W.  &  S.  (Pa.)  468. 

2.  Bailey  z^'.  Starke,  6  Ark.  191;  Crow 
V.  Green,  in  Pa.  St.  637;  Ridgway  v. 
Grant,  17  111.  117;  Scott  v.  Searles,  5 
Smed.  6:  M.  (Miss.)  25;  Rickey  v. 
Bowne,  18  Johns.  (N.  Y.)  132;  Finlay 
V.  Stewart,  56  Pa.  St.  183;  Tillar  v. 
Cook,  77  Va.  477. 

Concurrent  Jurisdiction  of  Law  and 
Equity.  —  "  I  do  not  find  that  even  mat- 
ters of  account  between  copartners  be- 
long exclusively  to  this  court,  though 
in  practice  they  may  be  confined  here. 
Courts  of  law  and  equity  have  concur- 
rent jurisdiction  in  matters  of  account; 
and  it  is  conceded  that  an  action  of 
account  at  law  may  be  brought  by  one 
partner  against  another.  Co.  Litt. 
171a;   Montague  on  Partnerships,  vol. 
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Nature  of  Action.  —  The  action  lies  to  recover  the  balance  which 
may  be  found  due  upon  a  settlement  of  the  partnership,  and  not 
to  recover  a  specific  sum  of  money  received  by  one  person  for  the 
benefit  of  the  concern,*  and  some  authorities  confine  it  to  cases 
of  firms  composed  of  two  members  only,  the  remedy  where  there 
are  more  than  two  being  by  bill  in  equity,*  but  other  authorities 
do  not  recognize  this  limitation.* 

(b)  Partnership  for  a  Single  Completed  Transaction,  —  Where  there  is  but 
a  single  partnership  transaction,  one  joint  venture,  which  is 
fully  closed,  one  partner  may  maintain  an  action  at  law  against 
the  other  for  his  share  of  the  profits  of  that  single  transaction, 
and  in  such  a  case  there  is  no  necessity  for  a  formal  accounting 
between  the  partners.*  This  exception  has  not,  however,  been 
universally  recognized,'  and  it  may  be  doubted  whether  joint 


I,  45.  In  that  action,  the  auditors 
have  all  the  requisite  powers,  for  they 
can  compel  the  parties  to  account 
and  to  be  examined  under  oath,  and  I 
have  not  been  able  to  discern  any  good 
reason  why  that  action  has  so  totally 
fallen  into  disuse.  The  practice,  also, 
under  the  statute,  of  appointing  ref- 
erees in  matters  of  account  is  a  new 
power  given  to  our  courts  of  law;  and 
it  would  seem  to  render  the  cognizance 
of  such  causes  much  more  suitable  for 
a  court  of  law  here  than  in  England." 
Per  Chancellor  Kent  in  Duncan  v. 
Lyon,  3  Johns.  Ch.  (N.  Y.)  351,  8  Am. 
Dec.  513. 

Acconnting  in  Equity  Pending  Action  at 
Law.  —  A  court  of  equity  will  not  com- 
pel an  account  of  partnership  dealings 
when  a  suit  at  law  is  pending  in  which 
the  same  should  be  adjusted  and 
settled,  unless  the  aid  of  the  court  is 
necessary  to  ascertain  the  particulars 
of  the  account.  Hunt  v.  Gookin,  6  Vt. 
462. 

1.  Wood  V.  Merrow,  25  Vt.  340. 

2.  Beach  v.  Hotchkiss,  2  Conn.  425; 
Kendrick  v.  Tarbell,  27  Vt.  512.  See 
also  Learned  v.  Ayres,  41  Mich.  677; 
Portsmouth  v.  Donaldson,  32  Pa.  St. 
202. 

3.  Three  Partners.  —  The  action  has 
been  permitted  where  there  were  three 
partners.  Griffith  v.  Willing,  3  Binn. 
(Pa.;  317;  Whelen  v.  Watmough,  15  S. 
&  R.  (Pa.)  153.  And  see  Portsmouth 
V.  Donaldson,  32  Pa.  St.  204. 

4.  Illinois.  —  Myers  v.  Winn,  16  111. 

X35. 

Indiana.  —  Crossley  v.  Taylor,  83 
Ind.  337. 

Kansas.  —  Pettingill  v.  Jones,  28 
Kan.  749;  Clarke  v.  Mills,  36  Kan.  393. 


Kentucky.  —  Lawrence  v.  Clark,  9 
Dana  (Ky.)  257,  35  Am.  Dec.  133. 

Louisiana. — Jenkins  v.  Howard,  21 
La.  Ann.  597. 

Missouri.  —  Byrd  v.  Fox,  8  Mo.  574; 
Rankin  v.  Fairley,  29  Mo.  App.  587. 

Montana.  —  McCormick  v.  Largey,  i 
Mont.  158. 

New  Jersey.  —  Foster  v.  Vanauken,  4 
N.  J.  L.  109;  Jaques  v.  Hulit,  r6  N.  J. 
L.  38. 

New  York.  — Burleigh  v.  Bevin,  22 
Misc.  Rep.  (N.  Y.  Suprei-ie  Ct.)  38; 
Musier  v.  Trumpbour,  5  Wend.  (N.  Y.) 
274. 

Pennsylvania.  —  Kutz  v.  Dreibelbis, 
126  Pa.  St.  335,  24  W.  N.  C.  (Pa.)  67; 
Hamilton  v.  Hamilton,  18  Pa.  St.  20; 
Galbreath  v.  Moore,  2  Watts  (Pa.) 
86;  Knerr  v.  Hoffman,  65  Pa.  St. 
126;  Meason  v.  Kaine,  63  Pa.  St.  335; 
Wright  V.  Cumpsty,  41  Pa.  St.  102; 
Finlay  v.  Stewart,  56  Pa.  St.  183;  Jack 
V.  Jack,  7  Pittsb.  Leg.  J.  (Pa.)  402; 
Cleveland  v.  Farrar,  4  Brews.  (Pa.)  27. 

Rhode  Island.  —  Fry  v.  Potter,  12  R. 
I.  542. 

Utah.  —  Coffin   v.  Mcintosh,  9   Utah 

315- 

United  Stales.  —  Wann  v.  Kelly,  2 
McCrary  (U.  S.)  628. 

England.  —  Robson  v.  Curtis,  i 
Stark.  78.  2  E.  C.  L.  39;  Bovill  v.  Ham- 
mond. 6  B.  &  C.  151,  13  E.  C.  L.  127. 

5.  Price  v.  Drew,  18  Fla.  681;  Hal- 
sted  V.  Schmelzel,  17  Johns.  (N.  Y.)  80; 
Leidy  v.  Messinger,  71  Pa.  St.  177; 
Sprout  V.  Crowley,  30  Wis.  187;  Bovill 
V.  Hammond,  6  B.  &  C.  149,  13  E.  C. 
L.  126. 

Balance  Must  Have  Been  Struck.  —  Al- 
though the  partnership  was  confined  to 
a   particular  adventure,  and,  has  com- 
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ventures  of  the  class  under  consideration  are  true  partnerships.* 
(c)  Single  Unadjusted  Item  of  Accounts.  —  Where  a  partnership  has 
been  dissolved,  and  the  partners  have  accounted  with  each  other 
as  to  everything  except  one  item,  one  partner  may  maintain  an 
action  at  law  against  another  for  his  share  of  that  item,*  because 
in  such  a  case  there  are  no  equities  to  be  adjusted,  and  no  account- 
ing is  necessary  as  would  be  the  case  had  there  been  no 
settlement.' 

Upon  What  Principle  Based.  —  This  exception  is  based  upon  the  same 


pletely  terminated,  yet  one  partner 
cannot  sue  the  other  at  law  unless  a 
balance  has  been  struck.  Attwater  v. 
Fowler,  i  Hall  (N.  Y.)  i8o,  in  which 
case  two  were  jointly  concerned  in  the 
purchase  of  stock  upon  speculation, 
and  it  resulted  in  a  gain,  but  their  ac- 
count had  not  been  liquidated. 

1.  Price  V.  Drew,  i8  Fla.  670. 

"  This  Exception  Is  Not  Clearly  Estab- 
lished, for  some  of  the  cases  are  not 
true  partnerships,  but  are  mere  joint 
ventures.  The  courts  at  one  time,  ap- 
parently, were  in  the  habit  of  calling 
any  contract  relation  a  partnership  in 
which  an  accounting  could  be  de- 
manded."    Bates,  Partnership,  §  865. 

Transaction  in  Beal  Estate.  —  In  an 
action  to  recover  under  an  alleged  spe- 
cial agreement  by  which,  in  considera- 
tion of  services  rendered  by  the  plaintiff 
in  respect  to  the  sale  of  certain  real 
property  which  the  defendant  bought, 
the  defendant  agreed  to  pay  over  to 
him  one-half  the  prof.ls  that  might  be 
realized  on  a  resale  which  was  in  fact 
subsequently  effected,  it  was  held  that 
the  contract  was  not  one  of  partner- 
ship, which  required  an  accounting  to 
settle  the  rights  of  the  parties,  but  a 
joint  adventure,  which,  having  been 
executed,  might  be  recovered  on  at 
law,  even  though  not  in  writing.  Fel- 
bel  V.  Kahn,  29  N.  Y.  App.  Div.  270, 

Parties.  —  Where  three  parties  agree 
to  share  the  losses  of  a  speculation,  in 
an  action  by  one  of  the  parties  against 
another  to  recover  a  proportionate  share 
of  losses,  the  third  party  is  not  a  neces- 
sary party  to  the  action.  Burleigh  v. 
Bevin,  22  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  38. 

2.  Colorado.  —  Mason  v.  Sieglitz,  22 
Colo.  320. 

Illinois.  —  Purvines  v.  Champion,  67 
111.  459. 

Indiana.  —  Dale  v.  Thomas,  67  Ind. 
570. 

Iowa.  —  Farwell  v.  Tyler,  5  Iowa 
535. 


Massachusetts.  —  Shattuck  v.  Lawson, 
10  Gray  (Mass.)  405. 

Missouri.  —  Rankin  v.  Fairley,  29 
Mo.  App.  587;  Bambrick  v.  Simms, 
132  Mo.  49;  Silver  v.  St.  Louis,  etc.,  R. 
Co.,  5  Mo.  App.  381,  affirmed  72  Mo. 
194;  Buckner  r-.  Ries,  34  Mo.  357; 
Byrd  r.  Fox,  8  Mo.  574;  Cockrell  v. 
Mo, 
App 
575- 


510;     Feurt     V. 
336;    Whetstone 


Thompson,  85 
Brown,  23  Mo. 
V.  Shaw,  70  Mo. 

New  Hampshire.  —  Gibson  v.  Moore, 
6  N.  H.  549» 

New  York.  —  Arnold  v.  Arnold,  90 
N.  Y.  583.  But  see  Halsted  v.  Schmel- 
zel,  17  Johns.  (N.  Y.)  80. 

Pcmtsylvania.  —  Brown  v.  Agnew,  6 
W.  &  S.  (Pa.)  235. 

Pleadings.  —  A  complaint  by  a  mem- 
ber of  a  partnership  against  other 
partners,  which  alleges  a  debt  due  the 
plaintiff  by  the  partnership,  that  the 
partnership  affairs  have  been  closed  up 
and  all  debts  paid  except  such  debt  due 
the  plaintiff,  and  that  the  plaintiff  and 
other  members  are  interested  in  a  cer- 
tain proportion,  states  a  good  cause  of 
action.     Dale  v.  Thomas,  67  Ind.  570. 

Division  of  Note.  —  One  partner  may 
sue  another  for  his  interest  in  a  note, 
when  it  does  not  appear  from  the 
pleadings  that  there  were  any  partner- 
ship transactions  to  be  settled  except 
the  division  of  such  note.  Moran  v. 
Le  Blanc,  6  La.  Ann.  113. 

Two  Unadjusted  Items  of  Account.  —  Ip 
Fanning  v.  Chadwick,  3  Pick.  (Mass.) 
420,  the  plaintiff  was  allowed  to  main- 
tain assumpsit  to  recover  her  proper 
tiorv  of  two  unadjusted  items  of  a  part 
nership  account. 

3.  Feurt  v.  Brown,  23  Mo.  App.  336- 

Prayer  for  Accounting  and  Dissolution. 
—  The  complaint  in  an  action  to  re 
cover  a  single  unadjusted  item  of  a 
partnership  account  need  not  pray 
for  a  dissolution  and  an  accounting. 
Mason  v.  Sieglitz,  22  Colo.  320.  And 
see  Silver  v.  St.  Louis,  etc.,  R.  Co.,  5 
Mo.  App.  381. 
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principle  as  the  exception  in  the  case  of  partnerships  for  a  single 
transaction,  which  has  been  already  considered.* 

(d)  Final  Balance  after  Termination  of  Partnership  —  Massachusetts  Bale.  —  In 
Massachusetts,  contrary  to  the  rule  prevailing  in  almost  all  the  other 
states,  it  is  held  that  assumpsit  will  lie  to  recover  a  final  balance 
of  a  partnership  account,  and  this  rule  extends  to  all  cases  in 
which  the  rendition  of  the  judgment  will  be  an  entire  termination 
of  the  partnership  transactions  so  that  no  further  cause  of  action 
can  grow  out  of  them.'"* 

Under  What  Circomstances  Action  Maintainable.  —  It  is  not  deemed 
necessary  that  there  should  have  been  a  settlement  by  the  part- 
ners or  a  final  balance  struck,'  but  it  is  enough  if  it  appears  that 
the  firm  is  dissolved  and  there  are  no  outstanding  debts  due  to  or 
from  the  firm  so  that  the  recovery  will  effect  a  final  settlement 
between  the  partners.* 


1.  See  the  last  preceding  section. 
And  see  Byrd  v.  Fox,  8  Mo.  574. 

2.  Starbuck  v.  Shaw,  10  Gray  (Mass.) 
494;  Rockwell  V.  Wilder,  4  Met. 
(Mass.)  556;  Dickinson  v.  Granger,  18 
Pick.  (Mass.)  315;  Wiggin  v.  Cumings, 

8  Allen  (Mass.)  353;  Vinal  v.  Burrill, 
16  Pick.  (Mass.)  401;  Brigham  v.  Eve- 
leth,  9   Mass.  538;  Jones   v.  Harraden, 

9  Mass.  540;  Fanning  v.  Chadwick,  3 
Pick.  (Mass.)  420;  Shepard  v.  Rich- 
ards, 2  Gray  (Mass.)  424;  Wheeler  v. 
Wheeler,  iii  Mass.  247;  Capen  v.  Bar- 
rows, I  Gray  (Mass.)  376;  Shattuck  v. 
Lawson,  10  Gray  (Mass.)  405;  Wilby 
V.  Phinney,  15  Mass.  116;  Brinley  v. 
Kupfer,  6  Pick.  (Mass.)  179;  Williams 
V.  Henshaw,  12  Pick.  (Mass.)  378; 
Sikes  V.  Work,  6  Gray  (Mass.)  434. 

For  decisions  from  other  jurisdictions 
wherein  the  Massachusetts  doctrine  has 
been  discussed,  see  Price  v.  Drew,  18 
Fla.  682;  Gibson  v.  Moore,  6  N.  H. 
549;  Dowling  V.  Clarke,  13  R.  I.  134; 
Wilkins  v.  Davis,  2  Lowell  (U.  S.)  511, 
15  Nat  Bankr.  Reg.  60,  29  Fed.  Gas.  No. 
17,664. 

Doctrine  Ascribable  to  Absence  of  Equity 
Courts.  —  The  fact  that  there  were  no 
courts  of  equity  in  Massachusetts  at 
the  time  this  rule  was  adopted  pre- 
sumably had  great  weight  in  establish- 
ing the  doctrine.  Price  v.  Drew,  18 
Fla.  682;  Martin  v.  Stubbings,  20  111. 
App.  389.  And  see  Harris  7/.  Harris, 
39  N.  H.  50,  in  which  case  the  court  <rr?V?- 
cised'^xVoy  v.  Phinney,  15  Mass.  116. 

Effect  of  Statutes  Conferring  Equity 
Jurisdiction.  —  The  rule  has  not  been 
abrogated  by  the  subsequent  statutory 
adoption  of  an  equitable  jurisdiction. 
Fanning  v.  Chadwick,  3  Pick.  (Mass.) 


420;     Shepard    v.    Richards,    2    Gray 
(Mass.)  424. 

Assumpsit  for  Money  Paid  by  Mistake. 
—  One  partner  may  maintain  assump- 
sit against  his  copartner,  after  a  disso- 
lution of  the  partnership,  to  recover 
back  money  paid  by  mistake,  on  an 
adjustment  of  the  partnership  con- 
cerns.    Bond  V.  Hays,  12  Mass.  34. 

3.  Sikes  v.  Work,  6  Gray  (Mass.)  434. 
See  also  Price  v.  Drew,  18  Fla.  682. 

Assumpsit  against  Administrator  of  De- 
ceased Partner.  —  Assumpsit  will  lie  by 
one  partner  against  the  administrator 
of  his  deceased  partner,  whose  estate 
is  insolvent,  to  recover  any  balances 
which  may  appear  to  be  due  to  the  sur- 
viving partner  at  the  time  of  the  claim, 
before  a  final  settlement  of  the  partner- 
ship concerns,  the  partnership  being 
also  insolvent.  Wilby  v.  Phinney,  15 
Mass.  116. 

4,  Williams  v.  Henshaw,  11  Pick. 
(Mass  )  79,  12  Pick.  (Mass.)  378;  Sikes 
V.  Work,  6  Gray  (Mass.)  434;  Wilby  v. 
Phinney,  15  Mass.  116;  Capen  v.  Bar- 
rows, I  Gray  (Mass.)  376.  And  see 
Brinley  v.  Kupfer,  6  Pick.  (Mass.)  179; 
Vinal  V.  Burrill,  16  Pick.  (Mass.)  401. 

The  Declaration  Should  Show  that  the 
property  of  the  partnership  has  been  re- 
duced to  money  and  that  there  are  no 
debts  due  either  to  or  from  the  firm 
remaining  unpaid,  in  order  to  bring  the 
case  within  the  exception  by  showing 
that  the  judgment  will  operate  as  a 
final  settlement.  Dowling  v.  Clarke, 
13  R.  I.  134,  citing  Williams  v.  Hen- 
shaw, II  Pick.  (Mass.)  79.  See  also 
Lang  V.  Oppenheim,  96  Ind.  47  and 
Shattuck  V.  Lawson,  10  Gray  (Mass.) 
405. 
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In  a  Few  Other  States  a  doctrine  substantially  similar  to  the  Massa- 
chusetts rule  has  been  occasionally  announced  either  expressly  or 
by  implication.  * 

(e)  Statutory  Exceptions  in  Connecticut,  Georgia,  and  New  Hampshire.  —  In 
Connecticut  it  is  provided  by  statute  that  assumpsit  shall  be  a  con- 
current remedy  with  the  action  of  account  for  the  settlement  of 
all  partnership  accounts  where  the  firm  consists  of  only  two  per- 


1.  California.  —  Where,  after  the  dis- 
solution of  a  partnership  all  its  avail- 
able assets  were  collected,  and  applied 
to  the  payment  of  its  debts,  and  plain- 
tiff, one  of  the  members,  paid  the  bal- 
ance of  the  indebtedness  of  the  firm,  he 
could  sue  the  other  member  of  the 
firm,  to  charge  him  with  his  share  of 
the  indebtedness  so  paid,  although  no 
balance  had  been  struck  between 
them.     Jepsen  v.  Beck,  78  Cal.  540. 

Florida.  —  In  Price  v.  Drew,  18  Fla. 
682,  the  court  refused  to  adopt  the 
Massachusetts  rule  upon  the  ground 
that  there  were  courts  of  equity  in 
Florida,  and  therefore  the  same  neces- 
sity for  adopting  the  rule  did  not  exist 
as  existed  in  Massachusetts  at  the  time 
the  doctrine  was  established. 

Georgia.  —  One  partner  may  sue  an- 
other at  law  if  he  is  able  to  show  that 
the  affairs  of  the  concern  are  so  settled 
that  the  jury  can  ascertain  what  is 
justly  due  him.  Pool  v.  Perdue,  44 
Ga.  454. 

Indiana,  —  As  a  general  rule,  no  ac- 
tion can  be  maintained  by  one  partner 
against  another  respecting  particular 
items  of  account  pertaining  to  the  part- 
nership business  until  the  accounts  of 
the  partnership  are  finally  adjusted,  or 
until  the  affairs  of  the  firm  are  so  far 
settled  as  that  nothing  remains  except 
to  ascertain  the  final  state  of  the  ac- 
counts between  the  partners.  Thomp- 
son V.  Lowe,  III  Ind.  272.  Even  after 
dissolution,  a  suit  by  a  partner  against 
a  copartner,  to  recover  for  an  amount 
unadjusted,  due  out  of  copartnership 
assets,  will  not  lie  until  debts  due  it 
have  been  collected  and  those  against 
it  have  been  paid,  unless  there  are 
none,  or  some  disposition  has  been 
made  of  them,  and  a  complaint  not 
showing  these  facts  is  bad  on  demur- 
rer.    Lang  V.  Oppenheim,  96  Ind.  4y. 

Kansas.  —  Where  the  dealings  be- 
tween two  partners  embrace  but  a  few 
items,  and  there  are  no  such  transac- 
tions as  to  make  a  settlement  difficult, 
and  all  the  partnership  affairs  are  set- 
tled except  only  an  accounting  between 
them,  the  claim  for  one  partner  for  con- 


tribution for  the  payment  of  a  joint 
note,  given  in  the  particular  business, 
can  be  maintained  at  law.  Clarke  v. 
Mills,  36  Kan.  393.  See  also  Pettingill 
V.  Jones,  28  Kan.  749. 

Louisiana.  —  A  partner  cannot  obtain 
judgment  against  his  copartners  for  a 
debt  due  him  by  the  partnership,  when 
it  is  shown  that  the  partnership  ac- 
counts are  unsettled,  and  that  the  judg- 
ment asked  for  will  not  have  the  effect 
of  a  final  liquidation  of  the  partnership 
affairs.  Austin  v.  Vaughn,  14  La. 
Ann.  43. 

Maine.  —  One  may  sue  his  coparlnei 
in  all  cases  in  which  the  rendition  of  a 
judgment  will  be  a  bar  to  any  suit 
growing  out  of  the  partnership  trans- 
actions.    Lane  v,  Tyler,  49  Me.  252. 

Michigan.  —  Where  there  are  no  as- 
sets remaining  after  payment  of  the 
debts,  the  liability  of  one  partner  for 
moneys  advanced  to  him  by  the  other 
partner  beyond  the  share  of  the  debts 
after  dissolution  is  a  simple  money  de- 
mand which  can  be  settled  without  any 
legal  obstacle  in  an  ordinary  action  at 
law,  or  which  can  be  proved  against 
the  estate  of  the  deceased  partner  in 
the  probate  court.  Wheeler  v.  Arnold, 
30  Mich.  304.  But  where  one  member 
of  a  partnership  containing  more  than 
two  members  dies,  and  there  is  nothing 
to  show  that  all  the  rest  together  stand 
as  one  partner  only,  a  balance  in  the 
partnership  affairs  in  favor  of  the  de- 
cedent cannot  in  an  action  at  law  be 
offset  against  a  claim  against  his  estate 
brought  by  the  survivors.  Matter  of 
Elder,  39  Mich.  474. 

New  Hampshire.  —  "So  where  the 
judgment  will  be  an  entire  termination 
of  the  partnership  transactions,  al- 
though there  has  been  no  settlement  of 
the  accounts  by  the  partners,  nor  an 
express  promise  to  pay,  an  action  may 
be  sustained."     Gibson  v.  Mojre,  6  N. 

H.  549- 

New  York.  —  See  Esdaile  v.  Wuytack, 
25  Abb.  N.  Gas.  (N.  Y.  City  Ct.)  474. 

Bhode  Island.  —  See  Dowling  v. 
Clarke,  13  R.  I.  134;  Fry  v.  Potter,  12 
R.  I.  542. 
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sons,  and  that  counts  in  assumpsit  may  be  joined  with  counts  in 
account.* 

In  iJeorgia  one  partner  may  sue  another  at  law,  and  if  he  is  able 
to  show  that  the  affairs  of  the  concern  are  so  settled  as  that  the 
jury  can  ascertain  what  is  justly  due  he  may  recover.* 

In  New  Hampshire  it  is  provided  by  statute  that  any  partner  or 
joint  owner  may  maintain  assumpsit  against  one  or  more  of  his 
copartners  or  joint  owners,  to  recover  his  just  share  of  any  goods 
or  chattels,  choses  in  action,  or  the  proceeds  thereof,  received 
by  such  copartners  or  joint  owners,  and  not  accounted  for, 
delivered,  paid,  or  otherwise  settled  for  on  demand.^ 

b.  Actions  ON  Individual  Transactions  —  (i)  Partnership 
Accounts  Not  Involved.  —  It  is  a  general  rule  often  announced, 
that  where  the  cause  of  action  is  distinct  from  the  partnership 
accounts,  and  does  not  involve  their  consideration  or  require 
their  examination,  an  action  at  law  will  lie  thereon  between 
partners.* 


1.  Assompsit  under  Connecticut  Statute. 
—  Act  1S67,  Gen.  Stat.,  p.  423,  §  5.  In 
Mickle  V.  Peet,  43  Conn.  66,  it  was  held 
that  under  this  statute  an  action  could 
not  be  maintained  which  was  not 
brought  for  the  settlement  of  the  part- 
nership accounts,  but  was  brought  by 
one  partner  against  the  other  for  the 
recovery  of  money  advanced  to  the 
partnership  for  the  purpose  of  equaliz- 
ing the  advancement  without  reference 
to  the  affairs  of  the  partnership. 
"After  a  recovery  the  affairs  of  the 
company  will  still  remain  in  an  un- 
settled condition.  That  statute  mani- 
festly was  not  intended  to  apply  to  a 
case  where  debts  are  to  be  collected 
and  paid  and  property  sold  and  dis- 
posed of.  It  cannot  therefore  apply  to 
this  case." 

2.  Goodson  v.  Cooley,  19  Ga.  599. 
See  also  Miller  v.  Andres,  13  Ga.  366. 

Action  at  Law  under  Creorgia  Code  — 
Pleadings.  —  In  Pool  v.  Perdue,  44  Ga. 
459.  it  was  said;  "  Our  law  is  very 
broad  as  to  the  right  to  sue  at  law. 
Code.  §  3027.  If  the  proper  allegations 
are  made,  and  the  proof  shows  that  a 
money  verdict  can  settle  the  rights  in 
dispute,  the  plaintiff  may  go  on  at  law, 
even  against  his  partner.  Nor  are  we 
prepared,  at  present,  to  limit  the  juris- 
diction at  law  to  a  money  verdict  for 
the  plaintiff,  or  a  verdict  for  the  de- 
fendant. The  statute  expressly  allows 
the  verdict  to  be  moulded  and  framed 
so  as  to  give  equitable  relief  in  the 
case,  as  verdicts  and  decrees  are  ren- 
dered and  framed  in  equity  proceed- 
ings.    How  far  this  may  fairly  go,  we 


are  not  prepared  to  say,  until  a  case 
arises  requiring  a  determination  of  it." 

3.  Rev.  Stat.,  c.  180,  §  4. 
Assumpsit  under  New  Hampshire  Statute 

—  Pleadings. —  In  Wright  v.  Cobleigh, 
21  N.  H.  342,  it  was  said:  "  Under  an 
earlier  statute,  of  which  this  is  a  revi- 
sion, it  was  decided,  in  Perley  v. 
Brown,  12  N.  H.  493,  that  to  bring  the 
case  within  the  statute,  there  must  be 
a  refusal  to  account  for  some  specific 
property  belonging  to  the  partnership, 
and  that  a  claim  for  the  balance  of  un- 
settled partnership  dealings  could  not 
be  supported  after  a  demand  of  settle- 
ment and  a  refusal.  The  provision  of 
the  former  statute,  allowing  an  action 
for  money  had  and  received  in  such 
case,  is  repealed.  And  we  think  that 
under  the  revised  statutes,  not  only  the 
demand  should  be  for  specific  property, 
but  the  declaration  should  be  special, 
setting  forth  the  facts  required  to 
maintain  the  action.  Under  the  gen- 
eral counts,  which  give  no  notice  of 
any  partnership  claim,  which  set  forth 
none  of  the  facts  required  to  maintain 
the  action,  evidence  respecting  part- 
nership dealings  is  not  admissible." 
See  also  Towle  v.  Meserve,  38  N. 
H.  9. 

4.  Alabama.  —  Robinson  v.  Bullock, 
58  Ala.  618;  Durden  v.  Cleveland,  4 
Ala.  225. 

Arkansas.  —  Huyck  v.  Meador,  24 
Ark.  191. 

California.  —  Bull  v.  Coe,  77  Cal.  54. 

Illinois.  —  Berry  v.  De  Bruyn,  77  111. 
App.  362;  Lintner  v.  Millikin,  47  111. 
178;  Wells  V.  Carpenter,  65  111.  447. 
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Upon  Wliat  Principle  Action  Maintainable.  —  The  several  classes  of  cases 
hereinafter  considered,  in  which  the  general  rule  prohibiting 
actions  at  law  between  partners  is  not  applicable,  have  often  been 
rested  upon  this  principle.  But  in  each  instance,  the  reason  that 
partnership  accounts  are  not  involved  is  simply  because  the  rights 
and  obligations  sought  to  be  enforced  are  the  individual  rights  and 
liabilities  of  the  partners  and  not  firm  demands  or  liabilities,  and 
this  seems  to  be  the  real  reason  why  the  general  rule  is  not  appli- 
cable to  these  classes  of  cases.* 


Iowa.  —  Mullany  v.  Keenan,  lo  Iowa 
224. 

Kentucky.  —  Shearer  v.  Francis,  g 
Ky.  L.  Rep.  556. 

Maine.  —  Lane  v.  Tyler,  49  Me.  252. 

Massachusetts.  —  Gardner  v.  Cleve- 
land, 9  Pick.  (Mass.)  334;  Williams  v. 
Henshaw,  11  Pick.  (Mass.)  79;  Rock- 
well V.  Wilder,  4  Met.  (Mass.)  556; 
Wetherbee  v.  Pottei;,  99  Mass.  354. 

Missouri.  —  Stone  v.  Wendover,  2  Mo. 
App.  247;    Whitehill  v.  Shickle,  43  Mo. 

537- 

Nebraska.  —  Halleck  v.  Streeter,  52 
Neb.  827. 

Nevada.  —  Wicks  v.  Lippman,  13 
Nev.  499. 

New  Hampshire.  — Currier  v.  Rowe, 
46  N.  H.  72;  Reid  v.  McQuesten,  61 
N.  H.  421. 

New  Jersey.  —  Reeves  v.  Goff,  3  N. 
J.  L.  194. 

New  York.  —  Howard  v.  France,  43 
N.  Y.  593;  Esdaile  v.  Wuytack,  25 
Abb.  N.  Cas.  (N.  Y.  City  Ct.)  474;  Fer- 
guson V.  Baker,  116  N,  Y.  257;  Coles 
V.  Coles.  15  Johns.  (N.  Y.)  159;  Muller 
V.  Cox,  (City  Ct.)  15  N.  Y.  St.  Rep.  393; 
Lobenthal  v.  Keller,  2  N.  Y.  City  Ct. 
304;  Crater  v.  Bininger,  45  N,  Y.  545, 
affirming  54  Barb.  (N.  Y.)  155;  Wills  z/. 
Simmonds,  8  Hun  (N.  Y.)  189;  Selig- 
man  v.  Hahn,  7  Misc.  Rep.  (N.  Y.  C. 
PI.)  65;  Simmons  v.  Murray,  (C.  PI.)  i 
N.  Y.  St.  Rep.  85. 

Ohio.  —  Vance  v.  Blair,  18  Ohio  532; 
McArthur  v.  Ladd,  5  Ohio  514. 

Pennsylvania.  —  Wright  v.  Cumpsty, 
41  Pa.  St.  102. 

Wisconsin.  —  Hill  v.  Palmer,  56  Wis. 
123;  Sprout  V.  Crowley,  30  Wis.  187; 
Edwards  v.  Remington.  51  Wis.  336. 

England.  —  Smith  v.  Barrow,  2  T.  R. 
476;  Windham  v.  Paterson,  i  Stark. 
144.  2  E.  C.  L.  62. 

If  No  Matter  of  Account  Is  Involved 
and  the  money  will  not  when  recovered 
belong  lo  the  firm,  there  is  no  objection 
to  an  action  between  partners  upon  the 


ground  of  the  partnership  connection. 
Howard  v.  France,  43  N.  Y.  593. 

Separate  and  Distinct  Obligation.  —  One 
partner  may  sue  another  at  law  in  re- 
spect of  a  debt  arising  out  of  a  partner-^ 
ship  transaction  if  the  obligation  or 
contract,  though  relating  to  the  part- 
nership business,  is  separate  and  dis- 
tinct from  all  other  matters  in  question 
between  the  partners,  and  can  be  deter- 
mined without  going  into  the  partner- 
ship accounts.  Crater  v.  Bininger,  45 
N.  Y.  545.  affirming  54  Barb.  (N.  Y.) 
155.  See  also  Esdaile  v.  Wuytack.  25 
Abb.  N.  Cas.  (N.  Y.  City  Ct.)  474.  But 
this  rule  does  not  apply  where  a  recov- 
ery is  sought  by  reason  of  the  acts  per- 
formed in  the  partnership  relation. 
Simmons  v.  Murray,  (C.  PI.)  i  N.  Y. 
St.  Rep.  85.  Citing  Townsend  v.  Goe- 
wey,  19  Wend.  (N.  Y.)  429;  Halliday 
V.  Carman,  6  Daly  (N.  Y.)  422;  and 
Torrey  v.  Twombly,  57  How.  Pr.  (N.  Y. 
Super.  Ct.)  150. 

Action  by  Personal  Bepresentative  of 
Deceased  Partner.  —  A  suit  may  be 
maintained  by  the  executrix  of  a  de- 
ceased partner  against  another  partner 
without  having  a  settlement  of  the 
partnership  affairs,  if  the  obligation 
sued  upon  shows  an  indebtedness  by 
the  defendant  independent  of  the  state 
of  the  partnership  accounts.  McKay 
V.  Overton,  65  Tex.  82. 

1.  Classification  of  Cases  Where  Action 
Lies.  —  In  Harris  v.  Harris,  39  N.  H.  48, 
it  was  said:  "It  has  sometimes  been  laid 
down  by  elementary  writers,  that  dur- 
ing the  continuance  of  a  partnership,  or 
while  its  affairs  remain  unadjusted,  an 
action  at  law  will  lie  by  one  partner,  or 
his  representative,  against  the  others, 
for  moneys  advanced  or  paid,  or  con- 
tributed, on  account  of  the  partner- 
ship, or  of  the  debts  and  obligations 
incurred  thereby.  Gow  on  Partner- 
ship, c.  2,  ^§  3,  79,  80,  81;  Montague 
on  Partnership,  c.  4,40;  Cary  on  Part- 
nership 65.     But  this  doctrine   in  the 
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(2)  Independent  Transactions.  —  Partners  are  such  only  for  the 
purpose  of  transactions  within  the  scope  of  the  partnership  busi- 
ness, and  they  stand  in  the  same  relation  to  each  other  as  other 
persons  as  to  all  contracts  or  transactions  not  connected  with  the 
partnership,  and  as  to  such  transactions  they  may  sue  and  be 
sued  as  strangers.^ 

Contract   Entered    into    before    Partnership    or  after   Dissolution.  —  Thus   a 


general  terms  in  which  it  has  been 
laid  down,  is  believed  to  be  utterly  un- 
tenable, inconsistent  with  the  rights, 
duties,  and  relations  of  partners  to  each 
other,  and  without  the  sanction  of  any 
considerable  number  of  well-considered 
decisions  of  courts  of  established  repu- 
tation. Most  of  the  cases  which  have 
been  supposed  to  inculcate  such  a  doc- 
trine turn  upon  other  very  distinct  and 
positive  grounds.  Nearly  all  the  Eng- 
lish cases  are  collected  and  classified 
in  Collyer  on  Partnership,  b.  2,  c.  3, 
§§  2,  174,  193,  as  (i)  cases  where  the 
debt  was  in  fact  an  individual  and  not 
a  partnership  debt;  Smith  v.  Barrow, 
2  T.  R.  476;  Gow  on  Partnership,  c.  2, 
§  3;  or  (2)  where  a  separate  and  dis- 
tinct security  or  negotiable  instrument 
had  been  given  by  one  partner  to  an- 
other on  the  partnership  account; 
Preston  v.  Stratton,  i  Anstr.  50;  Ven- 
ning V.  Leckie,  13  East  7;  or  (3)  where 
the  contract  was  preliminary  to  the 
partnership,  and  merely  in  contempla- 
tion of  it;  such  as  a  promise  to  contrib- 
ute so  much  to  the  partnership  funds, 
in  stock  or  money;  Gale  v.  Leckie,  2 
Stark.  107,  3  E.  C.  L.  337;  Venning  v. 
Leckie,  13  East  7;  Helme  v.  Smith,  7 
Bing.  709,  20  E.  C.  L.  300;  or  (4)  where 
the  facts  showed  the  relation  to  have 
been  that  of  part  owners  or  joint  con- 
tractors, and  not  of  partners;  Helme  v. 
Smilh,  7  Bing.  709,  20  E.  C.  L.  300;  Gra- 
ham V.  Robertson,  2  T.  R.  282;  Sadler 
V.  Nixon,  5  B.  &  Ad.  936,  27  E.  C.  L.  247 ; 
or  (5)  where  the  money  or  funds  had 
been  voluntarily  separated  from  the 
partnership  stock  or  moneys,  and 
appropriated  to  one  partner,  and  he 
alone  was  interested  in  a  contract 
touching  the  same;  Coffee  v.  Brian,  3 
Bing.  54,  II  E.  C.  L.  25;  Jackson  v. 
Stopherd,  2  Cromp.  &  M.  361 ;  Wilson 
V.  Cutting,  10  Bing.  436,  25  E.  C.  L. 
187;  Sharp  V.  Warren,  6  Price  132;  or 
(6)  where  a  balance  had  been  struck, 
and  a  separate  and  distinct  promise 
made  to  pay  the  same  to  one  partner; 
Moravia  v.  Levy,  2  T.  R.  483  note  a\ 
Fosier  v.  Allanson.  2  T.  R.  479;  Pres- 
ton V.  Stratton,  i  Anstr.  50;  Brierly  v. 


Cripps,  7  C.  &  P.  709,  32  E.  C.  L.  701; 
Wray  v.  Milestone,  5  M.  &  W.  21; 
Henley  v.  Soper,  8  B.  &  C.  16,  15  E. 
C.  L.  147;  Winter  v.  White,  i  Brod.  & 
B.  350,  5  E.  C.  L.  112;  Gow  on  Part- 
nership, c.  2,  §  3;  Story  on  Partner- 
ship, §  219,  and  notes;  Clark  v.  Dib- 
ble, 16  Wend.  (N.  Y.)  601." 

1.  Huyck  V.  Meador,  24  Ark.  191; 
Edens  v.  Williams,  36  111.  252;  Cross- 
ley  V.  Taylor,  83  Ind.  337;  Lawrence 
V.  Clark,  9  Dana  (Ky.)  258;  Randall  v. 
Baird,  '66  Mich.  312;  Stone  v.  Wen- 
do  ver,  2  Mo.  App.  247;  Ferguson  v. 
Baker,  116  N.  Y.  257;  Saxton  v.  Lewis, 
I  Phila.  (Pa.)  75,  7  Leg.  Int.  (Pa.)  114; 
Carlile  v.  Weber,  2  W.  N.  C.  (Pa.)  506. 

Separate  Property  Sold  to  Copartner.  — 
So  he  may  sue  to  recover  the  price  of 
his  separate  property  sold  to  his  copart- 
ner individually.  Wells  v.  Carpenter, 
65  111.  447;  Kinney  v.  Robison,  52 
Mich.  392.  See  also  Elder  v.  Hood,  38 
111.  533:   Burt  V.  Wilson,  28  Cal.  632. 

Money  Advanced  on  Private  Acconnt.  — 
Likewise  a  partner  may  bring  such  ac- 
tion against  his  copartner  for  money 
advanced  to  him  upon  his  private  ac- 
count. Battaille  v.  Battaille,  6  La. 
Ann.  682.  See  also  generally  infra, 
V.  1.  b.  (4)  Actions  on  Individual  Con- 
tracts. 

Money  Received  by  Partner  as  Agent  of 
Copartner.  —  One  partner  may  sue  his 
copartner  at  law  without  a  settlement 
of  partnership  accounts,  for  money  re- 
ceived by  the  copartner  as  agent  for 
the  plaintiff  and  credited  to  the  plain- 
tiff in  an  account  disconnected  with  the 
affairs  of  the  firm.  Seaman  v.  Johnson, 
46  Mo.  Ill;  or  without  his  consent  com- 
mingled with  the  partnership  funds, 
Paine  v.  Moore,  6  Ala.  129. 

Breach  of  Contract. — Where  the  defend- 
ant and  plaintiff  entered  into  a  written 
agreement  to  construct  a  flume,  and 
the  defendant  claimed  damages  for  a 
breach  of  that  agreement,  it  was  held 
that  the  damages  might  be  ascertained 
without  settling  the  accounts  of  the 
partnership  existing  between  plaintiff 
and  defendant  in  the  sawmill  business. 
Foulks  V.  Rhodes,  12  Nev.  225. 
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partner  may  sue  his  copartners  upon  an  independent  contract 
made  by  them  with  him  before  he  entered  into  partnership  with 
them,*  as  he  may  likewise  do  upon  such  a  contract  made  after 
dissolution.*-* 

(3)  After  Final  Settlement  —  (a)  In  General.  —  Where  the  partners 
have  themselves  finally  woundv  up  the  affairs  of  the  firm  and 
agreed  upon  the  balances  due  from  and.  to  each  partner,  all  the 
rights  and  liabilities  of  the  partners  growing  out  of  the  partner- 
ship business  become  individual  rights  and  liabilities,-  and  actions 
at  law  may  be  maintained  by  one  against  the  other  to  recover  the 
balance  due  under  the  settlement  or  upon  any  other  cause  of 
action  arising  out  of  the  partnership  transactions.*     Indeed,  an 


1.  Penn  v.  Stone,  10  Ala.  209-  Wells 
V.  Carpenter,  65  111.  451;  Mullany  v. 
Keenan,  10  Iowa  224;  Boyd  v.  Brown, 
2  La.  Ann.  218;  Tunis  v.  Leutze,  i  Mo. 
App.  211;  Lucas  V.  Beach,  i  M.  &  G. 
417,  39  E.  C.  L.  509. 

2.  Wells  V.  Carpenter,  65  111.  447. 
See  also  Wright  v.  Cumpsty,  41  Pa.  St. 
102. 

3.  Alabama.  —  Pope  v.  Randolph,  13 
Ala.  214;  M'Coll  V.  Oliver,  i  Stew. 
(Ala.)  510;  McGehee  v.  Dougherty,  10 
Ala.  863;  Rowland  v.  Boozer,  10  Ala. 
690;  Calvert  v.  Marlow,  6  Ala.  337; 
Morrow  v.  Riley,  15  Ala.  710;  Broda  v. 
Greenwald,  66  Ala.  538. 

Arkansas.  —  Bailey  v.  Starke,  6  Ark. 
191;  Tate  V.  Tate,  35  Ark.  289. 

California.  —  Ross  v.  Cornell,  45 
Cal.  133;  Gleason  ;.  White,  34  Cal. 
258. 

Colorado.  —  Bean  v.  Gregg,   7  Colo. 

499- 

Connecticut.  —  Beach  v.  Hotchkiss,  2 
Conn.  428. 

Dela-cvare.  —  Martin  v.  Solomon,  5 
Harr.  (Del.)  344- 

Florida.  —  White  v.  Ross,  35  Fla.  377. 

Illinois.  —  Purvines  v.  Champion,  67 
111.  459;  Hanks  v.  Baber,  53  111.  292; 
Burns  v.  Nottingham.  60  111.  531; 
Davenport  v.  Gear,  3  111.  495,  Martin 
V.  Stubbings,  20  111.  App.  381;  Frink 
V.  Ryan,  4  111.  322. 

Indiana.  —  Meredith  v.  Ewing,  85 
Ind.  410;  Thompson  v.  Lowe,  iii  Ind. 
272;  Douthit  V.  Douthit,  133  Ind.  26. 

Iowa.  —  Thompson  v.  Smith,  82 
Iowa  598;  Wycoff  v.  Purnell,  10  Iov?a 
332. 

Kentucky.  —  Durand  v.  Cunning- 
ham, I  Ky.  L.  Rep.  277;  Dana  v.  Gill, 
5  J.  J.  Marsh.  (Ky.)  246;  Dana  v.  Bar- 
rett, 3  J.  J.  Marsh.  (Ky.)  8;  Warring  v. 
Arthur,  98  Ky.  34. 

Maine.  —  Holyoke  v.  Mayo,  50  Me. 
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389;  Lane  f.  Tyler,  49  Me.  252;  Wright 
V.  Eastman,  44  Me.  220;  Ripley  v. 
Crooker,  47  Me.  370;  Chase  v.  Garvin, 
19  Me.  211. 

Maryland.  —  Wadsworth  v.  Man- 
ning, 4  Md.  59;  McSherry  v.  Brooks, 
46  Md.  116. 

Massachusetts.  —  Williams  v.  Hen- 
shaw,  II  Pick.  (Mass.)  79;  McLauthlin 
V.  Smith,  166  Mass.  132;  Sikes  v.  Work, 
6  Gray  (Mass.)  433;  Wilby  v.  Phinney, 
15  Mass.  116;  Fanning  v.  Chadwick,  3 
Pick.  (Mass.) 420;  Gomersall  v.  Gomer- 
sall,  14  Allen  (Mass.)  60;  Dickinson  v. 
Granger,  18  Pick.  (Mass.)  315;  Robin- 
son  V.  Williams,  8  Met.  (Mass.)  454. 

Michigan.  —  Miner  v.  Lorman,  59 
Mich.  480. 

Mississippi.  —  White  v.  Waide,  Walk. 
(Miss.)  263;    Sturges  v.  Swift,  32  Miss. 

239. 

Missouri.  —  Bambrick  v.  Simms,  132 
Mo.  48;  Feurl  v.  Brown,  23  Mo.  App. 
332;  Silver  v.  St.  Louis,  etc.,  R.  Co.,  72 
Mo.  194,  5  Mo.  App.  381. 

Nebraska.  —  McAuley  v.  Cooley,  45 
Neb.  582. 

Nevada.  —  Wicks  v.  Lippman,  13 
Nev.  499. 

New  Hampshire.  —  Nims  v.  Bigelow, 
44  N.  H.  376;  Harris  v.  Harris,  39  N. 
H.  45;  Ordiorne  v.  Woodman,  39  N.  H. 

541. 

New  Jersey.  —  Young  v.  Brick,  3  N. 
J.  L.  241. 

New  Mexico.  —  Willey  v.  Renner,  8 
M.  Mex.  641;  Wormser  71.  Lindauer, 
(N.  Mex.  1897)  49  Pac.  Rep.  896. 

New  York.  —  Blanchard  v.  Jefferson, 
13  N.  Y.  App.  Div.  314;  Esdaile  v. 
Wuytack,  25  Abb.  N.  Cas.  (N.  Y.  City 
Ct.)474;  Ferguson  v.  Baker,  116  N.  Y. 
257;  Attwater  v.  Fowler,  i  Hall  (N.  Y.) 
180;  Arnold  v.  Arnold,  90  N.  Y.  583; 
Torrey  v.  Twombly,  57  How.  Pr.  (N. 
Y.  Super.  Ct.)  149;    Short  v.  Barry,  58 
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action  at  law  would  seem  to  be  the  exclusive  remedy,  as  there  is 
no  longer  any  ground  for  invoking  the  equitable  jurisdiction  of 
the  court.* 


Barb.  (N.  Y.)  177,  40  How.  Pr.  (N.  Y.) 
210;  Coles  z/.  Coles,  45  N.  Y.  Super. 
Ct.)  632;  Ferguson  v.  Baker,  (Brooklyn 
City  Ct.)  5  N.  Y.  St.  Rep.  842. 

North  Carolina.  —  Graham  v.  Holt,  3 
Ired.  L.  (N.  Car.)  300;  Love  v.  Rhyne, 
86  N.  Car.  576;  Newby  v.  Harrell,  99 
N.  Car.  149. 

Ohio.  —  Danby  v.  Fay,  6  Cine.  Wkly. 
L.  Bui.  67,  8  Ohio  Dec.  (Reprint)  159,  9 
Am.  L  Rec.  &  L.  550,  6  Ohio  Dec. 
(Reprint)  551;  Masters  v.  Freeman,  17 
Ohio  St.  323;  Kunneke  v.  Mapel,  (Ohio 
1899)  53  N.  E.  Rep.  259;  Knight  v. 
Hinton,  11  Cine.  Wkly.  L.  Bui.  199,  9 
Ohio  Dec.  (Reprint)  204. 

Pennsylvania.  —  Ozeas  v.  Johnson,  i 
Binn.  (Pa.)  191;  Elmer  v.  Hall,  148 
Pa.  St.  345;  Hulse's  Estate,  12  Phila. 
(Pa.)  130,  35  Leg.  Int.  (Pa.)  283:  Van 
Amringe  v.  Ellmaker,  4  Pa.  St.  281; 
Ferguson  v.  Wright,  61  Pa.  St.  258; 
Andrews  v.  Allen,  9  S.  &  R.  (Pa.)  241; 
Carlile  v.  Weber,  2  W.  N.  C.  (Pa.)  506. 

Rhode  Island.  —  Dowling  v.  Clarke,  13 
R.  \.  134. 

South  Carolina.  —  Coleman  v.  Cole- 
man, 12  Rich.  L.  (S.  Car.)  183;  Roach 
V.  Ivey,  7  S.  Car.  434. 

Tennessee.  —  South  worth  v.  Thomp- 
son, 10  Heisk.  (Tenn.)  13. 

Wisconsin.  —  Rose  v.  Bradley,  qi 
Wis.  619;  Webster  v.  Lawson,  73  Wis. 
561. 

United  States.  —  Pote  v.  Philips,  5 
Cranch  (C.  C.)  154,  19  Fed.  Cas.  No. 
11,316;  Lamalere  v.  Caze,  i  Wash.  (U. 
S.)  435,  14  Fed.  Cas.  No.  8,003;  Hal- 
derman  v.  Halderman,  Hempst.  (U.  S.) 
559,  II  Fed.  Cas.  No.  5,909;  Goldsbor- 
ough  V.  McWilliams,  2  Cranch  (C.  C.) 
401,  10  Fed.  Cas.  No.  5,518;  Barry  v. 
Barry,  3  Cranch  (C.  C.)  120,  2  Fed. 
Cas.  No.  1,060;  Goldsborough  v.  Mc- 
Williams, 2  Cranch  (C.  C.)  401. 

England.  —  Smith  v.  Barrow,  2  T.  R. 
478. 

See  also  infra,  {b)  Necessity  of  Ex- 
press Promise  to  Pay  Balance. 

When  a  Settlement  Has  Been  Had,  and 
a  Balance  Stmck,  an  action  at  law  will 
lie  for  the  recovery  of  the  balance;  but 
the  rule  does  not  extend  to  matters  of 
partnership  account  afterwards  accru- 
ing. De  Jarnette  v.  McQueen,  31  Ala. 
230. 

The  Belation  of  Quasi  Partnership  be- 
tween Shipowners  is,  generally,  only  for 


the  adventure,  and  where  accounts  are 
settled  and  a  balance  struck  at  the  end 
of  each  voyage,  an  action  at  law  may 
be  maintained  by  one  part  owner 
against  the  managing  part  owner  for 
his  share  of  the  earnings  of  the  vessel. 
McLauthlin  v.  Smith,  ib6  Mass.  131. 

1.  Equity  Jurisdiction.  —  The  only  ob- 
ject of  going  into  equity  is  to  get  an 
account  concerning  the  matters  about 
which  the  partners  are  unable  to  agree. 
Berry  v.  DeBruyn,  77  111.  App.  359. 

"  Equity  does  not  invite  suits  be- 
tween partners,  and  entertains  them 
only  where  an  accounting  is  necessary 
or  some  equitable  relief  is  required." 
Esdaile  v.  Wuytack,  25  Abb.  N.  Cas. 
(N.  Y.  City  Ct.)  474. 

A  suit  for  contribution  after  settle- 
ment lies  as  well  in  equity  as  at  law, 
and  the  remedies  are  at  least  concur- 
rent, but  a  suit  at  law  will  not  lie  to 
enforce  contribution  towards  partner- 
ship debts  not  yet  paid;  and  where  a 
settlement  is  sought  which  will  em- 
brace all  debts,  paid  and  unpaid,  a  bill 
in  equity  is  the  appropriate  remedy. 
McGunn  v.  Hanlin,  29  Mich.  476. 

Converting  Action  at  Law  into  Suit  in 
Eqtiity.  —  Where  the  complaint  is  upon 
an  account  stated,  and  the  defendant 
in  his  answer  denies  the  striking  of  a 
balance  by  the  parties  and  prays  for 
an  accounting  and  judgment,  and  both 
parties  in  open  court  consent  to  an 
order  made  for  taking  an  account  be- 
fore a  referee,  which  is  so  taken,  the 
plaintiff  by  assenting  to  the  taking  of 
the  account  will  be  held  to  have  aban- 
doned his  claim  to  recover  as  upon  an 
account  stated,  and  the  action  becomes 
an  equitable  one  for  a  final  accounting 
between  former  partners.  Auld  v. 
Butcher,  2  Kan.  135. 

Construction  of  Complaint.  —  In  Short 
V.  Barry,  58  Baib.  (N.  Y.)  177,  40  How. 
Pr.  (N.  V.)  210,  the  complaint  stated  that 
the  plaintiff  and  defendant  were  for- 
merly partners;  that  they  dissolved 
partnership  on  a  certain  day,  when  it 
was  agreed  that  an  inventory  should  be 
taken  of  the  assets  of  the  firm,  includ- 
ing the  notes  and  accounts  due  to  it, 
and  that  defendant  should  pay  plaintiff 
one-half  of  the  amount  of  the  inven- 
tory, deducting  a  certain  debt,  and  also 
one-half  of  the  liabilities  of  the  firm, 
which    defendant  assumed;    and  that 
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Requisites  of  Settlement.  —  A  balance  which  may  be  recovered  in  an 
action  at  law  must  be  one  which  has  been  ascertained  by  the  act 
of  all  the  partners  and  agreed  to  as  constituting  the  amount  due.* 
A  mere  balance  sheet,  or  balances  struck  preparatory  to  a  final 
settlement,  are  not  sufficient  to  sustain  the  action.* 

(b)  Necessity  of  Express  Promise  to  Pay  Balance.  —  It  is  well  settled  that 
an  action  at  law  may  be  maintained  by  one  partner  against 
another  to  recover  a  final  balance  upon  the  settlement  of  accounts, 
where  there  is  an  express  promise  to  pay  such  balance,  and  in 
some  jurisdictions  it  has  been  held  that  the  action  will  not  lie  in 
th^  absence  of  such  an  express  promise,'  but  the  better  opinion 


thereupon  such  inventory  was  taken, 
the  precise  amount  due  plaintiff  was 
ascertained  and  agreed  upon,  and  that 
defendant  went  into  possession,  and 
had  ever  since  held  possession,  and  now 
demanded  an  accounting.  It  was  held 
that  the  complaint  was  clearly  an  ac- 
tion at  law,  and  that  the  demand  for 
an  account  was  nugatory,  as  inconsist- 
ent with  the  allegations. 

1.  Morrow  v.  Riley,  15  Ala.  710; 
Ross  V.  Cornell,  45  Cal.  133;  Price  v. 
Drew,  18  Fla.  681;  Scott  v.  Caruth,  50 
Mo.  120;  Rose  V.  Bradley,  91  Wis.  619; 
Lamalere  v.  Caze,  i  Wash.  (U.  S.)  435. 
But  see  Jepsen  v.  Beck,  78  Cal.  540. 

Merely  Retaining  a  Statement  of  Ac- 
count presented  by  one  partner  with- 
out objection  does  not  amount  to  an 
agreed  settlement  which  will  support 
an  action  at  law.  Killam  v.  Preston, 
4  W.  &  S.  (Pa.)  14;  Rose  v.  Bradley,  91 
Wis.  619;  Hughes  v.  Smither,  23  N.  Y. 
App.  Div.  590.  But  see  contra,  Lama- 
lere V.  Caze,  I  Wash.  (U.  S.)  435. 

Sufficiency  of  Settlement  to  Support 
Action  at  Law  in  General.  —  See  Morrow 
V.  Riley,  15  Ala.  710;  Beach  v.  Hotch- 
kiss,  2  Conn.  425;  Tread  way  v.  Ryan, 
3  Kan.  437;  Bambrick  v.  Simms,  132 
Mo.  48;  Harris  v.  Harris,  39  N.  H.  45; 
Jaquesf.  Hulit,  16  N.  J.  L.  38;  Willey  2/. 
Renner,  8  N.  Mex.  641;  Bloss  v.  Chit- 
tenden, 2  Thomp.  &  C.  (N.  Y.)  11 ; 
Goodin*!/.  Armstrong,  19  Ohio  44;  Fer- 
guson V.  Wright,  61  Pa.  St.  258,  7  Phila. 
(Pa.)  92;  Knerr  v.  Hoffman,  65  Pa.  St. 
126;  Andrews  v.  Allen,  9  S.  &  R.  (Pa.) 
241;  Yohe  V.  Barnet,  3  W.  &  S.  (Pa.) 
81;  Judd  V.  Wilson,  6  Vt.  185;  Rose  v. 
Bradley.  91  Wis.  619. 

A  Statement  of  Account  showing 
profits  made,  but  not  their  custody,  nor 
the  sums  the  several  partners  are  to  re- 
ceive, nor  whether  they  had  received 
stock  paid  in,  nor  whether  they  have 
accounted  for  money  received,  is  not  a 


settlement.  Burns  v.  Nottingham,  60 
111.  531. 

Balance  Struck  Pendente  Lite.  —  If  an 
action  at  law  is  brought  by  one  part- 
ner against  another,  before  final  settle- 
ment, and  afterwards,  before  the  trial, 
a  settlement  takes  place,  and  a  balance 
is  struck  between  the  parties,  the  court 
will  presume  that  the  accounts  were 
thus  settled  with  a  view  to  the  pend- 
ing action,  and  to  their  being  used  as  evi- 
dence to  sustain  the  action;  especially 
after  the  defendant  has  absconded. 
Stowe  V.  Sewall,  3  Stew.  &  P.  (Ala.)  67. 

A  Decree  in  Equity  ascertaining  and 
fixing  a  balance  will  support  an  action 
at  law.  Thrall  v.  Waller,  13  Vt.  231, 
37  Am.  Dec.  592. 

2.  Davenport  v.  Gear,  3  111.  495; 
Martin  v.  Stubbings,  20  III.  App.  381; 
Bambrick  v.  Simms,  102  Mo.  158;  Har- 
ris V.  Harris,  39  N.  H.  52;  Goodin 
V.  Armstrong,  19  Ohio  44;  Rose  v. 
Bradley,  91  Wis.  619. 

3.  Alabama.  —  Philips  v.  Lockhart,  I 
Ala.  521. 

Arkansas.  —  Bailey  v.  Starke,  6  Ark. 
191. 

Delaware.  —  Robinson  v.  Green,  5 
Harr.  (Del.)  115. 

Illinois.  —  Davenport  v.  Gear,  3  111. 
495;  Chadsey  v.  Harrison,  11  111.  151; 
Burns  v.  Nottingham,  60  111.  531; 
Wells  V.  Carpenter,  65  111.  449;  Blue 
V.  Leathers,  15  111.  31;  Bowzer  v. 
Stoughton,  119  111.  47;  Martin  v.  Stub- 
bings, 20  111.  App.  381 ;  Frink  v.  Ryan, 
4  111.  322;  Adams  v.  Funk,  53  111.  219. 

Maryland.  —  McSherry  v.  Brooks,  46 
Md.  103;  Hamilton  v.  Conine,  28  Md. 

635. 

Michigan.  —  Miner  v.  Lorman,  59 
Mich.  481. 

Missouri.  —  Byrd  v.  Fox,  8  Mo.  574. 

New  Hampshire.  —  Nims  v.  Bigelow, 
44  N.  H.  376;  Gibson  v.  Moore,  6  N. 
H.  549. 
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and  weight  of  authority  are  to  the  contrary,  and  it  is  held  that  a 
promise  to  pay  the  ascertained  final  balance  will  be  implied  and 
an  action  at  law  will  lie  upon  such  implied  contract.* 

the  rendition  of  an  account  by  one 
party  which  is  received  and  retained 
by  the  other  in  silence,  is  not  appli- 
cable to  a  partnership  account.  Hughes 
V.  Smither,  23  N.  Y.  App.  Div.  590. 

1.  Alabama. — McGeheez^.  Dougherty, 
ID  Ala.  863;  McColl  V.  Oliver,  i  Stew. 
(Ala.)  510;  Calvert  v.  Marlow,  6  Ala. 
337;  Pope  v.  Randolph,  13  Ala.  214. 

California.  —  Ross  v.  Cornell,  45  Cal. 

133- 

Colorado.  —  Bean  v.   Gregg,   7   Colo. 

499- 

Connecticut.  —  Mickle    v.      Peet,     43  . 
Conn.    65;     Beach    v.     Hotchkiss,     2 
Conn.  425. 

Delaware.  —  Martin  v.  Solomon,  5 
Harr.  (Del.)  344. 

Florida.  —  Price  v.  Drew,  18  Fla.  670, 

Illinois.  —  Purvines  v.  Champion,  67 

111.  459. 

Iowa.  —  WycofiE  v.  Purnell,  10  Iowa 
332. 

Kentucky.  —  Dana  v.  Barrett,  3  J.  J. 
Marsh.  (Ky.)  8. 

Maryland.  —  Riarl  v.  Wilhelm,  3  Gill 
(Md.)  356. 

Massachusetts.  —  Fanning  v.  Chad- 
wick,  3  Pick.  (Mass.)  423. 

Mississippi.  —  Hunt  v.  Morris,  44 
Miss.  314. 

Alissouri.  —  Scott  v.  Caruth,  50  Mo. 
120;  Holman  v.  Nance,  84  Mo.  674. 

New  HafnpsAire.  —  Cochrane  v. 
Allen,  58  N.  H.  250;  Gibson  v.  Moore, 
6  N.  H.  549. 

Ne^u  Jersey, — Jaques  v.  Hulit,  16 
N.  J.  L.  38. 

New  York.  —  Koehler  v.  Brown,  31 
How.  Pr.  (N.  Y.  C.  PI.)  235. 

Ohio.  —  Emrie  v.  Gilbert,  Wright 
(Ohio)  764. 

Pennsylvania.  —  Knerr  v.  Hoffman, 
65  Pa.  St.  126;  Ozeas  v.  Johnson,  i 
Binn.  (Pa.)  191;  Walker  v.  Long,  2 
Browne  (Pa.)  125;  Van  Amringe  v.  Ell- 
maker,  4  Pa.  St.  281;  Wright  v.  Cump- 
sty,  41  Pa.  St.  102;  Killam  v.  Preston, 
4  W.  &  S.  (Pa.)  14. 

Vermont.  —  Spear  v.  Newell.  13  Vt. 
288. 

United  States.  —  Lamalere  v.  Caze,  r 
Wash.  (U.  S.)  435. 

England.  —  Wray  v.  Milestone,  5  M. 
&  W.  21;  Rackstraw  v.  Imber,  Holt 
368,  3  E.  C.  L.  149. 

Action  on  Implied  Contract  to  Pay  Bal- 
ance. —  In   Wray  v.  Milestone,   5  M.  & 


New  Jersey.  —  Gulick  v.  Gulick,  14 
N.  J.   L.  578;    Jessup  V.  Cook,  6  N.  J. 

L.  434. 

New  York.  —  Casey  v.  Brush,  2  Cai. 
(N.  Y.)293;  Halsted  v.  Schmelzel,  17 
Johns.  (N.  Y.)  80;  Westerlo  v.  Evert- 
son,  I  Wend.  (N.  Y.)  532;  Clark  v. 
Dibble,  16  Wend.  (N.  Y.)  601;  Arnold 
-v.  Arnold,  90  N.  Y.  583;  Torrey  v. 
Twombly,  57  How.  Pr.  (N.  Y.  Super. 
Ct.)  149;  Bloss  V.  Chittenden,  2 
Thomp.  &  C.  (N.  Y.)  ii;  Koehler  v. 
Brown.  31  How.  Pr.  (N.  Y.  C.  PI.)  235, 
2  Daly  (N.  Y.)  79;  Powell  v.  Noye,  23 
Barb.  (N.  Y.)  184;  Murray  v.  Bogert, 
14  Johns.  (N.  Y.)  318,  7  Am.  Dec.  466. 

Pennsylvania.  —  Killam  v.  Preston, 
4  W.  &  S.  (Pa.)  14. 

South  Carolina.  —  Course  v.  Prince,  i 
Mill  (S.  Car.)  413,  12  Am.  Dec.  649. 

United  States.  —  Pote  v.  Philips,  5 
Cranch  (C.  C.)  154,  19  Fed.  Cas.  No. 
11,316;  Goldsborough  v.  McWilliams, 
2  Cranch  (C.  C.)  401. 

England.  —  Moravia  v.  Levy,  2  T.  R. 
483,  note  a\  Fromont  v.  Coupland,  2 
Bing.  170,  9  E.  C.  L.  366. 

Other  Statements  of  Sale.  —  Chancel- 
lor Kent  in  Duncan  v.  Lyon,  3  Johns. 
Ch.  (N.  Y.)  351,  8  Am  Dec.  513,  said: 
"I  believe  that  the  action  of  assumpsit 
has  never  been  carried  further,  between 
partners,  than  to  the  case  of  an  ac- 
count stated,  and  a  promise  by  one  of 
them  to  pay  to  the  other  the  balance 
struck."  Citing  Foster  v.  Allanson,  2 
T.  R.  479;  Moravia  v.  Levy,  2  T.  R. 
483.  note  a. 

To  enable  one  partner  to  maintain 
an  action  at  law  against  the  other  part- 
ners, for  partnership  property,  it  is 
necessary  to  show  a  final  settlement 
of  the  partnership  concerns,  and  a  dis- 
tribution of  the  property  to  the  party 
claiming  it,  which  in  effect  is  a  release 
of  the  rights  of  the  others;  if  the  claim 
be  for  money,  there  must  be  a  promise 
to  pay  an  ascertained  sum;  but  it  is  not 
necessary  that  a  witness  should  testify 
to  a  positive  promise ;  what  is  sufficient 
proof  is  a  question  for  the  jury,  and  the 
fact  may  be  established  by  circum- 
stances. Riarl  v.  Wilhelm,  3  Gill 
(Md.)  356. 

No  Promise  Implied  from  Bendition  of 
Partnership  Account.  —  The  doctrine,  as 
between  debtor  and  creditor,  of  an  im- 
plied promise  to  pay,  resulting  from 
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(c)  Finality  of  Settlement.  —  As  a  general  rule,  to  support  an  action 
at  lav\'  the  settlement  must  amount  to  a  complete  and  final  wind- 
ing up  of  the  affairs  of  the  firm,*  including  a  collection  of  the 
partnership  assets  *  and  a  payment  of  the  partnership  liabilities,* 
or  at  least  some  provision  must  be  made  therefor ;  *  but  the 
action  has  been  maintained  although  some  trifling  matters  between 
the  partners  and  third  persons  remained  unadjusted.* 

(d)  Fraud,  Mistake,  or  Errors  in  Settlement.  —  Where  by  reason  of  errors 
or  mistakes  in  the  settlement,  one  partner  has  paid  to  another 
more  than  his  due,  it  has  sometimes  been  held  that  assumpsit  will 


W.  21,  Maule,  B.,  said:  "  I  know  of  no 
rule  of  law  which  requires,  in  this  or  in 
any  other  case,  an  express  promise. 
The  law  requires  a  promise,  which  may 
be  collected  sometimes  from  an  ex- 
pression in  words,  sometimes  from 
other  matters.  Sometimes  an  account 
is  so  stated  as  in  itself  to  import  no 
promise;  then  a  subsequent  promise  in 
words  supplies  the  legal  promise  stated 
in  the  declaration.  Here  it  is  clear 
that  the  statement  of  the  account  itself 
imported  a  promise  to  pay  the  items 
included  in  it."  The  statement  of  ac- 
count in  this  case  was  "  fifteen  pounds 
due  from  me  to  Mr.  Wray,"  signed  by 
the  defendant. 

In  Mickle  v.  Peet,  43  Conn.  66,  it  was 
said:  "  Assumpsit  can  only  be  main- 
tained upon  a  promise,  express  or  im- 
plied. There  was  no  express  promise 
either  at  the  time  the  money  was  ad- 
vanced or  at  the  time  the  balance  was 
ascertained.  The  law  implies  no  prom- 
ise until  after  the  affairs  of  the  partner- 
ship are  settled,  its  assets  disposed  of, 
and  the  avails  applied  to  the  payment 
of  all  demands  against  it.  Then,  if 
there  is  a  balance  due  the  plaintiff, 
the  law  will  imply  a  promise  by  the 
defendant  to  pay  his  proportion  of 
it." 

The  Distribution  of  the  Assets  of  the 
Firm  by  the  direction  of  the  partners  is, 
in  legal  effect,  a  promise  in  advance  to 
pay  any  note  or  other  security  in  which 
the  individual  members  may  be  in- 
debted to  the  firm,  to  whomsoever  it 
may  be  delivered  in  the  distribution. 
Rowland  v.  Boozer,  ]o  Ala.  690. 

1.  Gleason  v.  White,  34  Cal.  258 ;  Dav- 
enport V.  Gear,  3  111.  495;  Briggs  v. 
Daugherty,  48  Ind.  247;  Hendry  v. 
Hendry,  32  Ind.  349;  Wright  v.  East- 
man, 44  Me.  220;  Lane  v.  Tyler,  49 
Me.  252;  Chase  v.  Garvin,  ig  Me.  211; 
Gomersall  v.  Gomersall,  14  Allen 
(Mass.)  60;  White  v.  Waide,  Walk. 
(Miss.)  263;  Harris  v.  Harris,  39  N.  H. 


52;  Ordiorne  v.  Woodman,  39  N.  H. 
541;  Esdaile  v.  Wuytack,  25  Abb. 
N.  Cas.  (N.  Y.  City  Ct.)  474;  Arnold  v. 
Arnold,  90  N.  Y.  583;  Graham  v.  Holt, 
3  Ired.  L.  (N.  Car.)  300;  Lovez/.  Rhyne, 
86  N.  Car.  576;  Newby  v.  Harrell,  99 
N.  Car.  149. 

2.  Esdaile  v.  Wuytack,  25  Abb.  N. 
Cas.  (N.  Y.  City  Ct.)  474. 

3.  Mickle  v.  Peet,  43  Conn.  65;  Cob- 
ble V.  Tomlinson,  50  Ind.  550;  Arnold 
V.  Arnold,  90  N.  Y.  583,  11  N.  Y.  Wkly. 
Dig.  227;  Esdaile  &.  Wuytack,  25  Abb. 
N.  Cas.  (N.  Y.  City  Ct.)  474;  Dowling 
V.  Clarke,  13  R.  I.  134. 

4.  Agreements  as  to  Payment  of  Debts. 
—  Although  one  partner  cannot  main- 
tain an  action  against  another  to  re- 
cover an  amount  claimed  by  him  by 
reason  of  partnership  transactions, 
until  there  has  been  a  final  settlement 
of  the  firm's  affairs  by  discharging  its 
liabilities,  collecting  its  assets,  and  defi- 
nitely ascertaining  the  surplus  to  be 
divided,  yet,  under  a  complaint  show- 
ing that  the  partnership  between  plain- 
tiff and  defendant  has  been  dissolved 
by  mutual  consent,  and  the  assets 
divided  between  them,  and  that  it 
was,  at  the  same  time,  agreed  that  all 
partnership  liability  then  outstanding 
should,  at  its  maturity,  be  borne  and 
paid  equally  between  them;  and  that 
the  plaintiff  has  paid  all  outstanding 
debts,  and  that  there  are  no  outstand- 
ing claims  of  the  firm  to  be  or  that  can 
be  collected,  an  action  may  be  main- 
tained against  the  defendant  to  cover 
his  half  of  the  obligations  paid,  since 
the  judgment  in  such  an  action  will  be 
a  final  settlement  between  the  partners. 
Esdaile  v.  Wuytack,  25  Abb.  N.  Cas. 
(N.  Y.  City  Ct.)  474.  See  also  Jepsen 
V.  Beck,  78  Cal.  540;  Dickinson  v. 
Granger,  18  Pick.  (Mass.)  315;  Coch- 
rane V.  Allen,  58  N.  H.  250. 

6.  Clark  v.  Dibble,  16  Wend.  (N.  Y.) 
601  ;  Powell  p.  Noye,  23  Barb.  (N.  Y.) 
184. 


15  Encyc.  PI.  &  Pr.  — 66 
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He  to  recover  such  overpayment  or  to  correct  such  mistake,*  but 
a  contrary  view  has  also  been  entertained,  and  in  a  number  of 
cases  it  is  held  that  when  partners  upon  a  settlement  of  the  part- 
nership affairs  ascertain  and  agree  upon  a  balance,  but  by  fraud 
or  mistake  fail  to  state  the  account  correctly,  assumpsit  will  not 
lie  to  correct  the  accounts,  but  the  only  remedy  is  by  a  bill  in 
equity  for  a  settlement  of  the  partnership  accounts.* 

Fraud  or  Error  of  One  Partner.  —  Where  the  errors  were  caused  by 
one  partner's  fraud  or  wrong,  he  is  liable  to  his  copartner  in  an 
action  at  law  for  the  damages  caused  the  latter  in  the  settlement.' 

(e)  Parties.  —  The  partner  in  favor  of  whom  and  the  partner 
against  whom  the  balance  is  found  are  the  only  necessary  parties, 
and  two  or  more  partners  cannot  sue  their  copartner  jointly  for 
their  shares,  unless  he  has  expressly  promised  them  jointly  to 


pay.* 

1.  Chase  z/.  Garirin,  ig'Me.  211 ;  Bond 
V.  Hays,  12  Mass.  34;  Silver  v.  St. 
Louis,  etc.,  R.  Co.,  5  Mo.  App.  387; 
Harris  v.  Harris,  39  N.  H.  51. 

Where  the  Error  Is  Merely  in  Figures, 
or  in  the  adoption  of  a  wrong  principle 
in  the  settlement,  the  amount  really 
due  may  be  recovered,  leaving  the  dis- 
solution and  settlement  otherwise  un- 
affected.    Chase  -'.  Garvin,  ig  Me.  211. 

Stipulation  as  to  Errors  and  Omissions. 

—  In  Frink  v.  Ryan,  4  111.  322,  it  was 
held  that  where  there  has  been  a  dis- 
solution, and  a  final  settlement,  and  a 
note  given  for  the  balance  ascertained 
to  be  due,  with  a  stipulation  in  the 
body  of  the  note  that  the  errors  and 
omissions  in  the  settlement  might  be 
deducted  as  payments  on  the  note,  a 
court  of  law,  in  an  action  on  the  note, 
has  jurisdiction  to  allow  such  errors  or 
omissions  as  a  defense.  But  the  court 
intimated  the  opinion  that  where  the 
parties  settle  without  such  stipulation, 
they  would  have  to  resort  to  a  court  of 
equity  to  have  the  proper  correction 
made.  Cited  in  Martin  v.  Stubbings, 
20  III.  App.  381. 

2.  Bill  in  Equity  to  Correct  Settlement. 

—  Johnson  v.  Wilson,  54  111.  419; 
Hanks  v.  Baber,  53  111.  292;  Martin  v. 
Stubbings,  20  111.  App.  381;  Frink  z'. 
Ryan,  4  111.  322;  Farnsworth  v.  Whit- 
ney, 74  Me.  370;  Holyoke  v.  Mayo,  50 
Me.  389;  Chase  v.  Garvin,  19  Me.  211; 
Silver  v.  St.  Louis,  etc.,  R.  Co.,  5  Mo. 
App.  385;  Burlev  v.  Harris.  8  N.  H.  236. 

Election  of  Remedies. —  If  one  of  the 
parties  is  defrauded  in  the  settlement, 
he  may  rescind  the  settlement  or  bring 
an  action  on  the  case  for  deceit,  bat  he 
cannot  aahere  to  the  settlement  and  re- 


sort to  an  action  of  assumpsit  to  recover 
any  sum  which  the  settlement  pur- 
ported to  adjust.  Farnsworth  V.  Whit- 
ney, 74  Me.  370. 

3.  Farnsworth  v.  Whitney,  74  Me. 
370;  McAuley  v.  Cooley,  45  Neb.  582. 

4.  McGehee  v.  Dougherty,  10  Ala. 
863;  Ross  V.  Cornell,  45  Cal.  133;  Far- 
rar  v.  Pearson,  59  Me.  561;  Riarl  r. 
Wilhelm,  3  Gill  (Md.)356;  Robinson  v. 
Williams,  8  Met.  (Mass.) 454;  Bambrick 
V.  Simms,  102  Mo.  158;  Gibson  v. 
Moore,  6  N.  H.  549;  Wormser  v.  Lin- 
dauer.  (N.  Mex.  1897)  49  Pac.  Rep.  896; 
Rhiner  v.  Sweet,  2  Lans.  (N.  Y.)  386; 
Masters  v.  Freeman,  17  Ohio  St.  323. 

"Assumpsit  Cannot  Be  Maintained  by 
Two  Partners  against  a  Third  copartner, 
after  a  dissolution,  unless  there  has 
been  a  final  settlement  of  the  partner- 
ship concerns,  and  a  distribution  of  the 
property  sued  for  to  the  parties  bring- 
ing the  suit,  or  a  promise  to  pay  them 
in  the  defendant's  individual  capacity; 
and  the  admissions  of  the  defendant, 
that  the  firm  '  had  settled  their  affairs,' 
and  that  the  balance  standing  in  the 
bank  to  the  credit  of  the  firm,  which 
he  afterwards  drew  out,  belonged  to 
the  plaintiffs,  are  not  sufficient  to  sus- 
tain the  action."  Harris  v.  Harris,  39 
N.  H.  51.  Citing  Riarl  v.  Wilhelm,  3 
Gill  (Md.)  356. 

Personal  Bepresentative,  Heir  or  Widow. 
—  In  an  action  against  the  surviving 
partner  for  the  interest  of  a  deceased 
partner  in  the  partnership  property, 
after  se  ttlement  of  the  partnership  busi- 
ness, the  personal  representative,  and 
not  the  heir  or  widow,  of  the  deceased 
partner,  is  the  proper  plaintiff.  Tate 
V.  Tate,  35  Ark.  289. 
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(f)  Pleadings.  —  The  plaintiff  must  allege  and  prove  a  settlement 
of  the  partnership  affairs,  the  accounting  together  of  the  partners 
and  the  ascertainment  of  a  balance,  and  a  promise  either  express 
or  implied  to  pay  that  balance.* 

Demand  before  Suit.  —  Some  cases  hold  that  a  demand  before  suit, 
or  a  proper  excuse  for  not  making  a  demand,  must  be  alleged  and 
proved,*  but  according  to  other  cases  this  is  not  necessary.^ 

Averments  in  an  Answer  setting  forth  the  causes  which  prompted 
the  dissolution  will  be  stricken  out  as  irrelevant.* 

(4)  Actions  on  Individual  Contracts  —  (a)  statement  of  Eule.  —  An 
action  at  law  lies  upon  express  individual  and  personal  contracts 
between  partners,  and  it  is  immaterial  whether  such  contracts 
relate  to  the  partnership  affairs  or  are  wholly  distinct  therefrom.* 


Joint  Liability.  —  In  Wiggin  v.  Cum- 
ings,  8  Allen  (Mass.)  353,  it  was  held 
that  a  member  of  a  firm  which  consists 
of  more  than  two  persons  is  liable  to 
his  partners  jointly  for  a  sum  which, 
upon  settlement,  he  is  found  to  have 
withdrawn  from  the  joint  funds  in  ex- 
cess of  his  share;  and  one  of  them  can- 
not maintain  an  action  therefor  in  his 
own  name  alone,  although  he  has  an 
assignment  of  all  the  right  and  interest 
of  his  associates  in  the  assets  of  the 
firm.  In  this  case,  however,  there  does 
not  appear  to  have  been  any  balance 
struck  and  agreed  to  in  favor  of  any 
particular  partner.  Merely  the  debt  of 
defendant  to  the  firm  was  ascertained. 
See  also  supra,  V.  i.  a.  (4)  (</.)  Final 
Balance  after  Termination  of  Partner- 
ship —  Massachusetts  Rule. 

1.  Bean  v.  Gregg,  7  Colo.  499;  Price 
V.  Drew,  18  Fla.  681;  Briggs  v.  Daugh- 
erty,  48  Ind.  247;  Hendry  v.  Hendry, 
32  Ind.  349;  Cobble  v.  Tomlinson,  50 
Ind.  550;  Krutz  v.  Craig,  53  Ind.  561; 
Wycoff  V.  Purnell,  10  Iowa  332;  War- 
ring V.  Arthur,  98  Ky.  34;  Gomersall 
V.  Gomersall,-  14  Allen  (Mass.)  60; 
Johnson  v.  Kelly,  4  Thomp.  &  C.  (N. 
Y.)  417;  Esdaile  v.  Wuytack,  25  Abb. 
N.  Cas;  (N.  Y.  City  Ct.)  474;  Torrey  v. 
Twombly,  57  How.  Pr.  (N.  Y.  Super. 
Ct.)  149;  Dowling  V.  Clarke,  13  R.  I. 
134;  Stevens  v.  Baker,  i  Wash.  Ter.  317. 

Sufficiency  of  Petition  or  Complaint.  — 
Where  an  amended  petition  stated  that 
plaintiffs  (constituting  two  members  of 
a  partnership)  paid  the  whole  loss  of  a 
firm  venture,  that  on  the  day  named 
the  firm  accounts  were  adjusted,  that 
the  amount  due  from  each  partner  was 
ascertained,  and  that  defendant  (a  third 
partner)  agreed  to  pay  plaintiflfs  their 
share  of  the  loss,  the  petition  slated  a 


cause  of  action  on  an  account  stated. 
Bambrick  v.  Simms,  102  Mo.  158. 

A  complaint  by  a  member  of  a  part- 
nership against  the  other  members 
to  recover  from  the  defendants  their 
proportion  of  a  debt  due  to  the  plain- 
tiff from  the  copartnership  for  goods 
sold  and  delivered  to  the  latter  by 
the  former,  alleged  that  the  affairs 
of  the  copartnership  "  had  all  been 
closed  up,"  all  of  its  debts  except  the 
one  in  suit  paid,  and  its  assets  ex- 
hausted. It  was  held,  on  demurrer, 
that  the  complaint  was  sufficient.  Dale 
V.  Thomas,  67  Ind.  570. 

Aider  by  Verdict.  —  The  omission  of 
an  averment  of  settlement  is  fatal  to 
the  right  of  recovery  and  is  not  cured 
by  verdict.  Bean  v.  Gregg,  7  Colo. 
499.  But  see  Tolford  v.  Tolford,  44 
Wis.  5+7. 

2.  Krutz  V.  Craig,  53  Ind.  561.  Com- 
pare Skillen  v.  Jones,  44  Ind.  136. 

3.  Robinson  v.  Williams,  8  Met. 
(Mass.)  454. 

4.  Coles  V.  Coles,  45  N.  Y.  Super. 
Ct.  632. 

5.  Alabama.  —  Lyon  v.  Malone,  4 
Port.  (Ala.)  499. 

Arkansas.  —  Bailey  v.  Starke,  6  Ark. 
191;  Blunt  z/.  Williams,  27  Ark.  374. 
Georgia.  —  Wadley  v.  Jones,   55  Ga. 

329- 

Idaho.  —  Haskins  v.  Curran,  (Idaho 
1895)  43  Pac.  Rep.  559. 

Illinois.  —  Berry  z/.  De  Bruyn,  77  111. 
App.  359;  Wells  V.  Carpenter,  65  III. 
447;  Davenport  v.  Gear,  3  111.  495; 
Caswell  V.  Cooper,  18  111.  532;  Edens 
V.  Williams,  36  111.  252;  Kellogg  v. 
Moore,  97  111.  282. 

Indiana.  —  Douthit  v.  Douthit,  133 
Ind.  26;  Warring  v.  Hill,  89  Ind.  497; 
Powell  V.  Bennett,  4  Ind.  App.  112. 
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Express  or  Implied  Contracts.  —  Owing  to  the  fact  that  the  only 
promise  implied  by  law  from  a  partnership  transaction  is  to  pay 
the  balance  which  may  be  found  due  upon  a  final  settlement  and 
accounting,  a  great  majority  of  cases  of  this  class  are  actions  upon 
express  contracts,  and  the  rule  is  stated  in  most  of  them  as  though 
it  were  limited  to  cases  where  there  is  an  express  contract,*  but 


Kansas. — Truitt  v.  Baird,  12  Kan. 
420. 

Maine.  —  Bunton  v.  Dunn,  54  Me. 
152. 

Maryland.  —  Roache  v.  Pendergast, 
3  Har.  &  J.  (Md.)  33. 

Massachusetts.  —  Williams  v.  Hen- 
shaw,  II  Pick.  (Mass.)  79;  Rockwell 
V.  Wilder,  4  Met.  (Mass.)  561 ; 
Wetherbee  v.  Potter,  99  Mass.  354; 
Gardner  v.  Cleveland,  9  Pick.  (Mass.) 
334;   Ryder  v.  Wilcox,  103  Mass.  27. 

Michigan.  —  Kinney  v.  Robison,  52 
Mich.  389;  Bates  z/.  Lane,  62  Mich.  132; 
Hemenvvay  v.  Burnham,  90  Mich.  227. 

Mississippi.  —  Morgan  v.  Nunes,  54 
Miss.  308. 

Missouri.  —  Byrd  v.  Fox,  8  Mo.  574. 

Nebraska.  —  McAuley  v.  Cooley,  45 
Neb.  582. 

New  Hampshire.  —  Gibson  v.  Moore, 
6  N.  H.  547;  Harris  57.  Harris,  39  N.  H. 
45;  Currier  v.  Webster,  45  N.  H.  226. 

New  York.  —  Bank  of  British  North 
America  v.  Delafield,  126  N.  Y.  410; 
Wills  V.  Simmonds,  51  How.  Pr.  (N.  Y. 
Supreme  Ct.)  48;  Crater  v.  Bininger, 
45  N.  Y.  545;  Townsend  v.  Goewey,  19 
Wend.  (N.  Y.)  424;  Muller  v.  Cox, 
(City  Ct.)  15  N.  Y.  St.  Rep.  393;  Guc- 
cione  v.  Scott,  21  Misc.  Rep.  (N.  Y.  Su- 
preme Ct.)  410. 

Ohio.  —  Moore  v.  Gano,  12  Ohio  300; 
Knight  V.  Hinton,  11  Cine.  Wkly.  L. 
Bui.  199,  9  Ohio  Dec.  (Reprint)  204. 

Pennsylvania.  —  Leidy  v.  Messinger, 
71  Pa.  St.  177;  Lawrence  v.  Mangold, 
I  Walk.  (Pa.)  202. 

Texas,  —  Lockhart  v.  Lytle,  47  Tex. 
452. 

Vermont.  —  CoUamer    v.    Foster,   26 

vt.  757. 

Virginia.  -^  Wright  v.  Michie,  6 
Gratt.  (Va.)354. 

Wisconsin.  —  Sprout  v.  Crowley,  30 
Wis.  187;  Ganger  v.  Pautz,  45  Wis. 
449;    Edwards  v.   Remington,  51  Wis. 

336- 

England.  —  Neale  v.  Turton,  4  Bing. 
149,  13  E.  C.  L.  382. 

Illastrations  of  Bole  —  Sale  and  Lease 
of  Property.  —  One  who  has  sold  stock 
and  leased  a  store  to  a  firm,  and  has 
taken  a  partnership  interest  in  the  busi- 


ness, can  offset  the  amount  due  him 
on  such  sale  and  lease  in  an  action 
brought  against  him  by  the  firm,  and 
need  not  leave  it  to  a  partnership  ac- 
counting already  pending.  Kinney  v. 
Robison,  52  Mich.  389. 

An  action  lies  for  the  price  of  one 
partner's  interest  sold  to  his  copartner. 
Burney  v.  Boone,  32  Ala.  486;  Clark  v. 
Fowler,  57  Cal.  142;  Edens  v.  Wil- 
liams, 36  111.  252;  Lesure  v.  Norris,  11 
Cush.  (Mass.)  328;  Baker  v.  Robinson, 
55  Mo.  App.  171;  Neil  v.  Greenleaf,  26 
Ohio  St.  567.  See  also  Caswell  v. 
Cooper,  18  111.  532. 

Money  Advanced.  —  If  one  partner 
advances  money  for  the  benefit  of  an- 
other, to  relieve  him  from  his  liability 
for  the  debts  of  the  firm,  and  takes  his 
note  therefor,  this  is  to  be  regarded  as 
a  private  transaction,  and  the  note  may 
be  enforced  without  reference  to  the 
state  of  the  partnership  accounts. 
Chamberlain  v.  Walker,  10  Allen 
(Mass.)  429. 

Award.  —  An  action  lies  upon  an 
award.  Blakely  f.  Graham,  iii  Mass. 
8;  Gibson  v.  Moore,  6  N.  H.  547. 

Parties. —  When  by  common  consent 
all  the  members  of  a  partnership  charge 
certain  of  their  number  with  the  ex- 
clusive management  of  the  business 
and  with  the  collection  and  disburse 
mentof  all  revenues,  agreeing  that  the 
managing  partners  shall  pay  over  to 
each  of  the  others,  separately,  his  share 
of  the  profits  when  dividends  accrue, 
each  member  may  sue  separately,  at 
law,  for  unpaid  dividends,  and  there  is 
no  occasion  for  resorting  to  equity;  but 
whether  the  suit  for  dividends  be  in 
one  form  or  the  other,  it  must  be 
brought  in  the  county  where  the  man- 
aging partners  reside,  as  they  alone 
are  the  real  debtors  and  the  only  nec- 
essary parties  defendant.  Wadley  v. 
Jones,  55  Ga.  329.  The  parties  to  the 
contract  are  the  only  necessary  parties 
plaintiff  or  defendant.  Moore  v.  Gano, 
12  Ohio  300. 

1.  See  cases  cited  in  the  preceding 
note. 

Necessity  of  Express  Contract.  —  In 
Townsend  v.  Goewey,  19  Wend.  (N.  Y.) 
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where  the  facts  proved  raise  an  implied  promise,  an  action  can  be 
maintained  thereon  just  as  well  as  upon  an  express  promise  to  do 
the  thing  which  the  law  implies  without  such  express  promise.* 

Ecmedy  at  Law  Exclnsive.  —  The  remedy  at  law  upon  such  indi- 
vidual contracts  is  usually  exclusive,  there  being  no  ground  for 
invoking  the  equitable  jurisdiction  of  the  court.* 

(b)  ninstrative  Applications  of  Eule  —  Contracts  for  Launching  Partnership.  — 
A  partner  may  sue  his  copartner  at  law  for  breach  of  stipulations 
in  the  contract  for  launching  the  partnership,'  or  for  an  entire 
refusal  to  launch  the  partnership.* 

Wrongful  Dissolution.  —  So  after  the  partnership  is  launched,  an 
action  at  law  lies  for  a  wrongful  and  premature  dissolution.* 


424,  it  was  held  that  an  action  at  law 
cannot  be  maintained  upon  an  implied 
promise  from  one  partner  to  another  in 
the  same  association;  but  it  lies  upon 
an  express  promise  in  respect  to  ad- 
vances to  be  made,  or  a  common  stock 
to  be  created,  for  carrying  on  the  busi- 
ness of  the  association. 

i.  Maddera  v.  Smith,  3  Stew.  (Ala.) 
iig;  Bank  of  British  North  America  v. 
Delafield,  126  N.  Y.  410. 

Assumpsit  for  Money  Had  and  Beceived 
will  lie  to  recover  money  contributed 
towards  forming  an  association  which 
was  not  carried  out.  Maddera  v. 
Smith,  3  Stew.  (Ala.)  119;  Churchill  v. 
Stone,  58  Barb.  (N.  Y.)  233. 

Implied  Contract  after  Dissolution.  —  A 
withdrawing  partner  who  becomes 
liable  for  a  partnership  debt  after  with- 
drawal by  reason  of  not  giving  notice 
may  recover  the  amount  paid  in  sat- 
isfaction of  such  debt  in  assumpsit 
from  the  remaining  partners.  Sham- 
burg  V.  Abbott,  112  Pa.  St.  6;  Wright 
V.  Cumpsty,  41  Pa.  St.  102.  See  also 
Esdaile  v.  Wuytack,  25  Abb.  N.  Cas. 
(N.  Y.  City  Ct.)  474. 

2.  Robinson  v.  Bullock,  58  Ala.  618; 
Clark  V.  Clark,  4  Port.  (Ala).  9;  Mc- 
Gehee  v.  Dougherty,  10  Ala.  863;  Kel- 
logg V.  Moore,  97  111.  282;  Burditt  v. 
Grew,  8  Pick.  (Mass.)  108;  Duncan  v. 
Lyon,  3  Johns.  Ch.  (N.  Y.)  351,  8  Am. 
Dec.  513;  Lane  v.  Roche,  Riley  Eq.  (S. 
Car.)  215. 

3.  Glover  v.  Tuck,  24  Wend.  (N.  Y.) 

153. 

Failure  to  Furnish  Agreed  Contribution. 
—  An  action  will  lie  for  breach  of  a 
promise  to  furnish  money  or  property 
for  the  purpose  of  carrying  on  the  part- 
nership business.  Ellison  r.  Chap- 
man, 7  Blackf.  (Ind.)  224;  Wadsworth 
V.  Manning,  4  Md.  59;  Morgan  7'. 
Nunes,  54  Miss.  308;  Currier  v.  Web- 


ster, 45  N.  H.  226;  Terrill  v.  Richards, 
I  Nott  &  M.  (S.  Car.)  20. 

4.  Befusal  to  Launch  Partnership.  — 
Buckmaster  v.  Gowen,  81  111.  153;  Elli- 
son V.  Chapman,  7  Blackf.  (Ind.)  224; 
Wadsw^orth  &.  Manning,  4  Md.  59; 
Williams  v.  Henshaw,  11  Pick.  (Mass.) 
79;  Glover  v.  Tuck,  24  Wend.  (N.  Y.) 
153;  Bagley  v.  Smith,  10  N.  Y.  489; 
Vance  v.  Blair,  18  Ohio  532;  Addams 
V.  Tutton,  39  Pa.  St.  447;  Terrill  v. 
Richards,  i  Nott  &  M.  (S.  Car.)  20; 
Lane  v.  Roche,  Riley  Eq.  (S.  Car.)  215; 
Hill  V.  Palmer,  56  Wis.  123;  Venning 
V.  Leckie,  13  East  7;  Gale  v.  Leckie,  2 
Stark.  107,  3  E.  C.  L.  337.  ' 

Failure  to  Admit  as  Partner.  —  An  ac- 
tion may  be  maintained  for  the  breach 
of  a  promise  to  admit  the  plaintiff  as  a 
partner  in  an  undertaking,  in  which 
the  plaintiff  and  defendant  mutually 
agreed  to  become  partners  and  share 
the  profits  and  losses.  Byrd  v.  Fox,  8 
Mo.  574. 

Parties.  —  Where  seven  parties  agree 
to  enter  into  partnership  at  a  future 
day,  the  language  being,  "  they  have 
agreed  to  become  partners,"  and  four 
out  of  the  seven  afterwards  jointly  re- 
fuse to  enter  into  the  partnership,  and 
thereby  commit  a  breach,  by  reason  of 
which  each  of  the  others  sustains  sev- 
eral but  no  joint  damages,  each  party 
so  sustaining,  several  damages  may 
maintain  an  action  against  the  parties 
jointly  committing  the  breach,  without 
joining  the  others  who  have  commit- 
ted no  breach.  Goldsmith  v.  Sachs, 
8  Sawy.  (U.  S.)  no,  17  Fed.  Rep.  726. 
See  generally  Crosby  v.  McDermilt,  7 
Cal.  146;  Dunham  v.  Gillis,  8  Mass.  462; 
Capen  v.  Barrows,  i  Gray  (Mass.)  376; 
Vance  v.  Blair,  18  Ohio  532,  51  Am.  Dec. 
467;  Hill  V.  Palmer,  56  Wis.  123. 

6.  Wadsworth  f.  Manning,  4  Md.  59; 
Jewett  !>.  Brooks,  134  Mass.  505;  Terry 
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The  Articles  of  Association  usually  contain  individual  covenants,  for  a 
breach  of  which  an  action  will  lie*  by  any  partner  injured  to 
recover  the  damages  suffered  by  him  personally ;  ^  but  where  the 
ascertainment  of  such  damages  involves  an  examination  of  the 
partnership  accounts,  an  action  at  law  will  not  lie,  and  the  only 
remedy  is  in  equity.' 

Eecovery  of  Money  Advanced  to  Launch  Partnership.  —  One  partner  may 
sue  his  copartner  at  law  for  money  advanced  to  make  up  the 
latter's  contribution  to  the  capital  stock  or  to  launch  the  partner- 
ship, particularly  where  there  is  an  express  promise  to  pay  such 
advances,  without  waiting  for  a  final  adjustment  of  the  business 
of  the  concern,'*  always  provided,  of  course,  the  claim  does  not 

Z-.  Carter,  25  Miss.  168;  Bagley  v. 
Smith,  10  N.  Y.  489;  Dartz/.  Laimbeer, 
107  N.  Y.  664;  Hagenaers  v.  Herbst, 
30  N.  Y.  App.  Div.  546;  Neudecker 
V.  Kohl  berg,  81  N.  Y.  296;  Addams  v. 
Tutton,  39  Pa.  St.  447;  Sewell  v. 
Connor,  (Tex.  Civ.  App.  1893)  23  S.  W. 
Rep.  555;  Singer  K*.  Heller,  40  Wis.  544; 
Karrick  v.  Hannaman,  168  U.  S.  328. 

Form  of  Action.  —  Covenant  lies  for 
the  wrongful  dissolution  of  a  partner- 
ship by  articles  under  seal.  Addams 
V.  Tutton,  39  Pa.  St.  447. 

Sufficiency  of  Complaint.  —  A  petition 
alleging  a  partnership  contract  between 
the  plaintiff  and  defendant,  services  by 
the  plaintiff  in  establishing  the  busi- 
ness, and  ouster  by  the  defendant,  and 
praying  for  compensation  and  dam- 
ages, states  a  good  cause  of  action. 
Sewell  V.  Connor,  (Tex.  Civ.  App.  1893) 
23  S.  W.  Rep.  555. 

1.  Alabama.  —  Boyd  v.  Mynatt,  4  Ala. 
79:  Robinson  v.  Bullock,  58  Ala.  618; 
Bumpass  v.  Webb,  i  Stew.  (Ala.)  19; 
Grigsby  v.  Nance,  3  Ala.  347;  Scott  v. 
Campbell,  30  Ala.  728. 

Kansas.  —  Truitt  v.   Baird,   12  Kan. 


420. 

Kentucky.  —  Thomas  v.  Pyke,  4  Bibb 
(Ky.)  418;  Dana  v.  Gill,  5  J.  J.  Marsh. 
(Ky.)  245;  Clay  v.  Grubbs,  i  Litt.  (Ky.) 
222. 

Maryland. — Wadsworth  v.  Manning, 
4  Md.  59;  Gusdorff  v.  Schleisner,  85 
Md.  360. 

Massachusetts.  — Dunham  v.  Gillis,  8 
Mass.  462;  Capen  v.  Barrows,  i  Gray 
(Mass.)  376. 

Michigan.  —  Cook  v.  Canny,  96  Mich. 
398. 

New  York.  —  Glover  v.  Tuck,  24 
Wend.  (N.  Y.)  153;  Duncan  v.  Lyon,  3 
Johns.  Ch.  (N.  Y.)  351,  8  Am.  Dec.  513; 
Townsend  v.  Goewey.  19  Wend.  (N. 
■y.)  424;  Halliday  v.  Carman,  6  Daly 
(N.  Y.)  422. 


Ohio.  —  Vance  v.  Blair,  18  Ohio  532; 
McArthur  -u.  Ladd,  5  Ohio  514. 

South  Carolina.  —  Kinloch  v.  Ham- 
lin, 2  Hill  Eq.  (S.  Car.)  19;  Terrill  v. 
Richards,  i  Nott  &  M.  (S.  Car.)  20. 

Tennessee.  —  Cock  v.  Evans,  9  Yerg. 
(Tenn.)  287;  Looney  v.  Gillen waters, 
Heisk.  (Tenn.)  133. 

Texas —  Hunt  v.  Reilly,  50  Tex.  99; 
Merriwether  v.  Hardeman,  51  Tex.  436. 

England.  —  Venning  v.  Leckie,  13 
East  7. 

Election  of  Bemedies.  —  Where  one 
partner  has  made  profits  by  engaging 
in  any  other  business  in  violation  of  his 
contract,  his  copartner  has  his  option 
to  sue  for  damages  for  the  breach  of 
the  contract,  or  to  bring  a  bill  in  equity 
to  compel  an  accounting.  Moritz  v. 
Peebles,  4  E.  D.  Smith  (N.  Y.)  135. 

2.  Recovery  of  Individual  Damages.  — 
Crosby  v.  McDermitt,  7  Cal.  146; 
Thomas  v.  Pyke,  4  Bibb  (Ky.)  418; 
Wadsworth  z/.  Manning,  4  Md.  59;  Jew- 
ett  V.  Brooks,  134  Mass.  505;  Dunham 
V.  Gillis,  8  Mass.  462;  Capen  v.  Bar- 
rows, I  Gray  (Mass.)  376;  Glover  v. 
Tuck,  24  Wend.  (N.  Y.)  153;  Wills  v. 
Simmonds,  8  Hun  (N.  Y.)  189;  Hill 
V.  Palmer,  56  Wis.  123;  Goldsmith  v. 
Sachs,  8  Sawy.  (U.  S.)  no,  17  Fed.  Rep. 
726;  Karrick  v.  Hannaman,  168  U.  S. 
328. 

3.  When  Bemedy  in  Equity  Is  Exclusive. 
—  Stone  V.  Fouse,  3  Cal.  292;  Buck- 
master  V.  Gowen,  81  111.  153;  Berry  z/. 
De  Bruyn,  77  111.  App.  362;  Capen  v. 
Barrows,  i  Gray  (Mass.)  376;  Gomersall 
V.  Gomersall,  14  Allen  (Mass.)  60;  Ry- 
der V.  Wilcox,  103  Mass.  24;  Creath  v. 
Kolb,  70  Mo.  App.  296;  Schnatterly  v. 
Crow,  2  Lane.  L.  Rev.  (Pa.)  127;  Lower 
V.  Denton,  9  Wis.  268;  Tolford  v.  Tol- 
ford,  44  VVis.  547;  Hill  v.  Palmer,  56 
Wis.  130. 

4.  Alabama. — Grigsby  v.  Nance,  3 
Ala.   347;  Bumpass  v.    Webb,  r  Stew. 
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necessarily  connect  itself  with  the  affairs  of  the  whole  firm,  and 
can  be  ascertained  without  a  previous  examination  of  the  partner- 
ship accounts.* 

Negotiable  Instruments.  —  An  action  at  law  lies  upon  a  promissory- 
note  or  acceptance  from  one  partner  to  another  as  individuals,* 
notwithstanding  the  fact  that  the  consideration  for  such  note  arose 
out  of  the  partnership  dealings,^  as  where  the  note  was  given  for 


(Ala.)  19,  18  Am.  Dec.  34.;  Lyon  v. 
Malone,  4  Port.  (Ala.)  499. 

California.  —  Bull  v.  Coe,  77  Cal.  54. 

Maine.  —  Wright  v.  Eastman,  44  Me. 
220;  Marshall  v.  Winslow,  11  Me,  58. 

Massachusetts.  —  Wetherbee  v.  Pot- 
ter, 99  Mass.  354;  Williams  v.  Hen- 
shavv,  II  Pick.  (Mass.)  79;  Rockwell  v. 
Wilder,  4  Met.  (Mass.)  556. 

Missouri.  —  Cinnamond  v.  Greenlee, 
10  Mo.  578. 

New  Hampshire.  —  Currier  v.  Rowe, 
46  N.  H.  72;  Currier  v.  Webster,  45  N. 
H.  226. 

New  Jersey.  —  Reeves  v.  Gofif.  3  N.  J. 
L.  194. 

New  York.  —  Gordon  v.  Titus,  66 
Barb.  (N.  Y.)  275;  Gordon  v.  Boppe, 
55  N.  Y.  665. 

Pennsylvania. — Ridgway  v.  Kleinert, 
15  Leg.  Int.  (Pa.)  117. 

England.  —  Venning  v.  Leckie,  13 
East  7;  Helme  v.  Smith,  7  Bing.  709, 
20  E.  C.  L.  300. 

Assumpsit  is  n  proper  form  of  action 
for  this  purpose.  Roache  v.  Pender- 
gast,  3  Har.  &  J.  (Md.)  33. 

Death  of  Proposed  Partner.  —  Where 
the  death  of  a  partner  prevents  the  part- 
nership from  being  carried  on  according 
to  agreement,  and  money  advanced 
from  being  refunded  as  stipulated,  the 
surviving  partner  may  recover  for  the 
money  advanced,  in  the  same  manner 
as  if  no  partnership  had  ever  existed. 
Biernan  v.  Braches,  14  Mo.  24. 

1.  Currier  z/.  Rowe,  46  N.  H.  72.  See 
also  Wright  v.  Eastman,  44  Me.  220. 

2.  Alabama. — Lyon  v.  Malone,  4 
Port.  (Ala.)  499;  Scott  v.  Campbell,  30 
Ala.  728;  Grigsby  v.  Nance,  3  Ala,  347; 
Burney  v.  Boone,  32  Ala.  486. 

California.  —  Strong  v.  Siapp,  74  Cal. 
280;  Case  V.  Maxey,  6  Cal.  276;  Clark 
V.  Fowler,  57  Cal.  142. 

Connecticut.  —  Nevins  v.  Townsend, 
6  Conn.  5. 

Illinois.  —  Berry  v.  De  Bruyn,  77  111. 

App.  359- 

Indiana.  —  Mahan  v,  Sherman,  7 
Blackf.  (Ind.)  378. 

Kentucky.  —  AUin    v.   Shadbume,    i 


Dana  (Ky.)  68;  Morrison  v.  Stockwell, 
9  Dana  (Ky.)  172. 

Maine.  —  Wiggin  v.  Goodwin,  63  Me. 

389. 

Massachusetts.  —  Burditt  v.  Grew,  8 
Pick.  (Mass.)  108;  Lesure  v.  Norris,  il 
Cush.  (Mass.)  328;  Chamberlain  v. 
Walker,  10  Allen  (Mass.)  429. 

Michigan.  —  Mitchell  v.  Wells,  54. 
Mich.  127. 

Mississippi.  —  Bonnaffe  v.  Fenner,  6 
Smed,  &  M.  (Miss.)  212;  Sturges  v. 
Swift,  32  Miss.  239;  Hunt  v.  Morris, 
44  Miss.  314;  Anderson  v.  Robertson,  32 
Miss.  241. 

Missouri.  —  Wright  v.  Jacobs,  61  Mo. 
19;  Willis  V.  Barron,  143  Mo.  450. 

New  Hampshire.  —  Gibson  v.  Moore, 
6  N.  H.  554. 

New  York.  —  Gridley  v.  Dole,  4  N. 
Y.  486;  Champlain  First  Nat.  Bank  v. 
Wood,  128  N.  Y.  39;  Townsend  v. 
Goewey,  19  Wend.  (N.  Y.)424;  Crater 
V.  Bininger,  45  N.  Y.  545. 

Ohio.  —  Moore  v.  Gano,  12  Ohio  300. 

Oregon.  —  Wilson  v.  Wilson,  26  Ore- 
gon 251. 

Pennsylvania. — Ridgway  v.  Kleinert, 
15  Leg,  Int.  (Pa.)  117. 

Texas.  —  McKay  v.  Overton,  65 
Tex,  82. 

United  States.  —  Van  Ness  v.  Forrest, 
8  Cranch  (U.  S.)  30. 

England.  —  Neale  v.  Turton,  4  Bing. 
149,  13  E.  C.  L,  382;  Main  waring  v. 
Newman,  2  B.  &  P.  120;  Bosanquet  z/. 
Wray,  6  Taunt.  597,  i  E.  C.  L.  495. 

Contra.  —  But  see  Smith  v.  Riddell, 
87  111.  165;  Bond  V.  Bemis,  55  Mo, 
524. 

It  Is  a  Good  Plea  of  Failure  of  Considera- 
tion to  a  note  given  by  one  partner  to 
another  in  consideration  of  an  agree- 
ment to  assume  and  pay  debts,  where 
the  note  has  been  assigned  as  collateral 
security,  if  the  plea  alleges  that  the 
assignee  had  notice  of  the  considera- 
tion and  failure  thereof.  Pope  v.  Hays, 
19  Tex.  375. 

8.  See  the  cases  cited  in  the  preced- 
ing note,  and  also  those  cited  in  the 
succeeding  note. 
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an  agreed  balance  of  the  partnership  accounts,'  or  even  where  it 
was  given  for  the  use  of  the  company.* 

Compensation  for  Services.  —  Ordinarily,  a  member  of  a  partnership 
cannot  assert  a  claim  against  his  copartners  for  his  services  as  such 
partner;  but  it  is  competent  for  his  copartners  to  agree  to  pay 
him  for  his  services,  and  in  such  case  he  or  his  assignee  may 
recover  therefor,'  but  where  the  contract  for  compensation  is  with 
the  firm,  or  where  such  compensation  is  payable  out  of  the  net 
profits,  it  cannot  be  recovered  in  an  action  at  law.* 

Separation  of  Particular  Transactions.  —  If  partners,  by  an  express 
agreement,  separate  a  distinct  matter  from  the  partnership  deal- 
ings, and  one  expressly  agrees  to  pay  the  other  a  specific  sum  for 
that  matter,  assumpsit  will  lie  on  that  contract,  although  the 
matter  arose  .from  their  partnership  dealing.* 


Consideration  as  Affected  by  Lack  of 
Final  Settlement.  —  It  is  not  competent 
for  the  defendant  to  defeat  the  action 
by  showing  that  there  had  been  no  final 
settlement  of  partnership  accounts. 
McSherry  v.  Brooks,  46  Md.  103.  And 
see  Rockwell  v.  Wilder,  4  Met.  (Mass.) 
556.  Compare  Chadsey  v.  Harrison,  11 
111.  151;  Martin  v.  Stubbings,  20  111. 
App.  381;  Sewell  v.  Cooper,  21  La. 
Ann.  582. 

1.  Johnson  v.  Wilson,  54  111.  4ig; 
Frink  v.  Ryan,  4  111.  322;  Powell  v. 
Graves,  9  La.  Ann.  435;  McSherry  z/. 
Brooks,  46  Md.  103;  Currier  v.  Hale, 
5  Allen  (Mass.)  561;  Rockwell  v. 
Wilder,  4  Met.  (Mass)  556;  Van  Am- 
ringe  v.  Ellmaker,  4  Pa.  St.  281. 

2.  Mahan  v.  Sherman,  7  Blackf. 
(Ind.)378;  Van  Ness  z/.  Forrest,  8Cranch 
(U.  S.)  30. 

3.  Robinson  v.  Green,  5  Harr.  (Del.) 
115;  Lassiter  v.  Jackman,  88  Ind.  118; 
McBride  v.  Stradley,  103  Ind.  465; 
Alexander  v.  Alexander,  12  La.  Ann. 
588;  Nickerson  v.  Spindell,  164  Mass. 
27;  Gaston  v.  Kellogg,  gi  Mo.  104; 
Emery  v.  Wilson,  79  N.  Y.  78;  Law- 
rence V.  Mangold,  i  Walk.  (Pa.)  202. 

Form  of  Action.  —  A  former  partner 
can  recover  his  salary  from  the  firm  in 
assumpsit,  where  he  has  sold  his  in- 
terest in  the  partnership  and  there  has 
been  an  express  promise  to  pay.  Law- 
rence V.  Mangold,  i  Walk.  (Pa.)  202. 
See  also  Paine  v.  Thacher,  25  Wend. 
(N.  Y.)  450. 

4.  Stone  v.  Mattingly,  (Ky.  1892)  19 
S.  W.  Rep.  402;  Wright  v.  Troop,  70 
Me.  346;  Taylor  v.  Smith,  3  Cranch 
(C.  C.)  241.  23  Fed.  Cas.  No.  13,806. 
But  see  Robinson  v.  Green,  5  Harr. 
(Del.)  115. 


Accounting  Necessary.  —  A  partner 
who  is  entitled  to  a  stated  salary  for 
services  as  rr.anager  of  the  partnership 
business,  to  be  paid  "  out  of  the  pro- 
ceeds of  said  business,"  cannot  sue  his 
copartner  at  law  for  his  salary  past 
due,  in  the  absence  of  a  settlement  of 
the  firm  accounts.  Stone  v.  Mattingly, 
14  Ky.  L.  Rep.  113;  O'Brien  v.  Smith, 
42  Kan.  49. 

Amendment  of  Answer.  —  In  an  action 
to  recover  a  specified  salary  it  is  proper 
to  permit  an  amendment  to  the  answer, 
setting  up  facts  showing  a  partnership 
relation  between  the  plaintiff  and  de- 
fendant.    Wood    V.    Cullen,   13    Minn. 

394- 

5.  Alabama.  —  Rowland  v.  Boozer, 
10  Ala.  690;  De  Jarnelte  v.  McQueen, 
31  Ala.  230. 

Kejitucky.  —  Lawrence  v.  Clark,  9. 
Dana  (Ky.)  258. 

Maine.  —  Holyoke  v.  Mayo,  50  Me. 
385;  Farrar  v.  Pearson,  59  Me.  561. 

Maryland.  —  McSherry  v.  Brooks,  46 
Md.  116. 

Mississippi.  —  Hunt  v.  Morris,  44 
Miss   314. 

Missouri.  —  Byrd  v.  Fox,  8  Mo. 
574. 

New  Hampshire.  —  Gibson  v.  Moore, 
6  N.  H.  547;  Stone  v.  Aldrich,  43  N. 
H.  53;  Ordiorne  v.  Woodman,  39  N.  H. 

541. 

Ohio.  —  Kunneke  v.  Mapel,  (Ohia 
1899)  53  N.  E.  Rep.  259;  Neil  v.  Green- 
leaf,  26  Ohio  St.  567. 

Oregon.  —  Wilson  v.  Wilson,  26  Ore- 
gon 251. 

Texas.  —  Lockhart  v.  Lytle,  47  Tex. 
452. 

Vermont.  —  Collamer  v.  Foster,  26 
Vt.  754- 
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A  Partial  Settlement  will  support  an  action  at  law  where  there  is  an 
express  promise  to  pay  the  balance  found  due,  but  not  otherwise.* 

Promise  to  Account.  —  An  action  at  law  lies  for  breach  of  a  promise 
to  account  or  make  a  settlement.* 

Breach  of  a  Contract  of  Dissolution  and  settlement  will  also  support  an 
action  at  law.'  Thus  where  one  partner  has  agreed  to  assume 
and  pay  the  partnership  debts,  he  is  liable  in  an  action  at  law  for 
failure  to  do  so.^ 

United  States.  —  Burhans  ?'.  Jefferson,  Ii6  N.    Y.    257,    the   court    held   that, 

76  Fed.  Rep.  25,  40  U.  S.  App.  302.  although  ordinarily  one    partner   may 

"  Partners  May  Separate  Any  Particular  not  sue  his  copartner  at  law  in  re- 
Transaction  from  the  rest  of  the  joint  spect  to  partnership  dealings,  if  the 
business,  and  adjust  the  same;  and  if,  cause  of  action  is  distinct  from  part- 
upon  such  adjustment,  a  balance  is  'nership  accounts,  and  does  not  in- 
found  due  from  one  to  the  other,  a  volve  their  consideration,  it  is  main- 
promise  to  pay  that  balance  is  binding,  tainable.     In  that  case,  tiie  complaint 


and  assumpsit  may  be  maintained  by 
one  partner  against  the  other  upon  it 
to  recover  such  balance."  Harris  v. 
Harris,  39  N.  H.  52  \citing  Gibson  v. 
Moore,  6  N.  H.  547;  Collamer  v.  Fos- 
ter, 26  Vt.  754,  and  Wright  v.  Cob- 
leigh.  21  N.  H.  339]. 

1.  Davenport  v.  Gear,  3  III.  495; 
Burns  v.  Nottingham,  60  111.  531;  Mur- 
dock  V.  Martin,  12  Smed.  &  M.  (Miss.) 
66i;  Gibson  v.  Moore,  6  N.  H.  554; 
Westerlo  v.  Evertson,  i  Wend.  (N.  Y.) 
532;  Sawyer  v.  Proctor,  2  Vt.  580. 

A  Note,  Dae  Bill,  or  Other  Obligation 
given  on  a  paitial  seiiiement  of  the 
partnership  accounts  will  be  enforced 
in  an  action  at  law.  Sturges  v.  Swift, 
32  Miss.  239. 

2.  McPherson  v.  Robertson,  82  Ala. 
459;  Bailey  v.  Starke,  6  Ark.  191; 
Chase  v.  Garvin,  19  Me.  211;  Holyoke 
V.  Mayo,  50  Me.  385;  Harris  v.  Harris, 
39  N.  H.  51;  Duncan  v.  Lyon,  3  Johns. 
Ch.  (N.  Y.)  351,  8  Am.  Dec.  513.  See 
also  Barley  v.  Harris,  8  N.  H.  233. 

3.  Clark  v.  Clark,  4  Port.  (Ala.)  9; 
De  Jarnette  v.  McQueen,  31  Ala.  230; 
Kellogg  V.  Moore,  97  111.  282;  Douthit 
V.  Douthit,  133  Ind,  26;  Mullendore  v. 
Scott,  45  Ind.  113;  Warring  v.  Hill, 
89  Ind.  497;  Meredith  v.  Ewing,  85 
Ind.  410;  Wright  v.  Troop,  70  Me.  346; 
McSherry  v.  Brooks,  46  Md.  117;  Rus- 
sell V.  Grimes,  46  Mo.  410;  Glade  v. 
White,  42  Neb.  336;  Dakin  v.  Graves, 
48  N.  H.  45;  Crosby  v.  Nichols,  3 
Bosw.  (N.  Y.)  450;  Ross  v.  West,  2 
Bosw.  (N.  Y.)  360;  Ferguson  v.  Baker, 
116  N.  Y.  257;  Howard  v.  France,  43 
N.  Y.  593;  Crater  v.  Bininger,  45  N.  Y. 

545- 

Agreement  to  Collect  Assets  and  Pay 
Over   Share.  —  In    Ferguson    v.    Baker, 


alleged,  in  substance,  that  the  parties 
were  formerly  copartners;  that  the 
partnership  had  been  dissolved  and  a 
settlement  made;  that  the  defendant 
had  agreed  to  collect  the  debts  due  the 
firm,  amounting  to  a  sum  specified, 
and  as  soon  as  collected  to  pay  over  to 
the  plaintiff  his  share,  i.  <?.,  one-half 
thereof;  that  the  defendant  had  col- 
lected said  amount,  but  had  not  paid  as 
agreed,  and  judgment  was  demanded 
for  the  one-half.  It  was  held  that  the 
action  was  maintainable  upon  the  facts 
alleged.  See  also  Esdaile  v.  Wuytack, 
25  Abb.  N   Cas.  (N.  Y.  City  Ct.)  474. 

4.  Breach  of  Agreement  Assuming  Pay- 
ment of  Debts  —  Alabama.  —  Hogan  v. 
Calvert,  21  Ala.  194. 

Georgia.  —  Geise  v.  Ragan,  80  Ga. 
732. 

Illinois.  —  Smith  v.  Riddell,  87  III. 
165;  Schmidt  v.  Glade,  126  111.  485. 

Indiana.  —  Douthit  v.  Douthit,  133 
Ind.  26;  Warbritton  v.  Cameron,  10 
Ind.  302;  Warring  v.  Hill,  89  Ind.  497; 
Hinkle  v.  Reid,  43  Ind.  390. 

Kansas.  —  Gillen  v.  Peters,  39  Kan. 
489. 

Massachusetts.  —  Hunt  v.  Rogers,  7 
Allen  (Mass.)  469;  Hobart  v.  Howard, 
9  Mass.  304. 

Ne7u  York.  —  Melvain  v.  Tomes,  14 
Hun  (N.  Y.)  31. 

Oregon.  —  Miller  v.  Bailey,  19  Ore- 
gon 539. 

Pennsylvania.  —  Clarke's  Appeal,  107 
Pa.  St.  436. 

South  Carolina.  —  Coleman  v.  Cole- 
man, 12  Rich.  L.  (S.  Car.)  183. 

Texas.  —  Pope  v.  Hays,  19  Tex.  375. 
Wisconsin.  — -Edwards  v.  Reming- 
ton, 51  Wis.  336. 

The    Declaration   or    Complaint    must 
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(5)  Torts  of  Copartner.  —  One  partner  can,  of  course,  sue 
another  for  torts  unconnected  with  the  partnership,*  but  even 
where  the  tort  is  in  some  manner  connected  with  the  partnership 
affairs,  an  action  at  law  will  lie  where  the  damages  were  suffered  by 
the  plaintiff  individually  and  not  in  his  capacity  as  a  partner,*  and 


aver  an  agreement  to  pay  at  a  particu- 
lar time,  or  that  a  reasonable  time  has 
elapsed  to  permit  him  to  pay.  Geise 
V.  Ragan,  80  Ga.  732. 

Amount  of  Debts  Assumed.  —  In  a  suit 
by  an  outgoing  partner  for  the  non- 
performance of  an  agreement  by  his 
copartner  and  a  new  member  of  the 
firm  to  assume  and  pay  the  debts  of 
the  old  firm  to  a  certain  amount,  which 
the  members  of  the  old  firm  have 
agreed  such  debts  shall  not  exceed,  the 
plaintiff  need  not  aver  that  the  debts 
of  the  old  firm  do  not  exceed  that 
amount.  Scovill  v.  Kinsley,  13  Gray 
(Mass.)  5. 

Payment  by  the  Plaintiff  of  the  debts 
assumed  must  be  averred.  Meredith 
V.  Ewing,  85  Ind.  410;  Meyer  v. 
Shamp,  26  Neb.  729. 

A'otice  of  Payment  by  Plaintiff.  —  It 
is  not  necessary  to  aver  notice  to  the 
defendant  of  the  debt  nor  of  a  suit 
against  plaintiff  therefor,  and  a  recovery 
and  payment  by  him  thereof.  Clough 
V.  Hoffman,  5  Wend.  (N.  Y.)  499. 

Bringing  in  Creditor  and  Payment  of 
Debt.  —  In  an  action  by  a  retiring  part- 
ner against  his  former  partner  for 
breach  of  an  agreement  by  the  latter  to 
pay  certain  firm  debts,  it  is  proper  on 
the  application  of  defendant  to  make 
the  original  creditor  a  party,  or  to 
order  the  money  so  received  to  be  paid 
on  the  original  debt.  Gillen  v.  Peters, 
39  Kan.  489. 

1.  Dicey,  Parties,  p.  406;  Pierce  v. 
Thompson,  6  Pick.  (Mass.)  193;  Reg. 
V.  MalJinson,  16  Q.  B.  367,  71  E.  C.  L. 
367. 

Injury  to  Individual  Property.  —  Where 
one  partner  commits  an  injury  to  the 
individual  property  of  the  other,  used 
in  the  partnership  business,  the  dam- 
age cannot  be  brought  into  the  part- 
nership account,  but  the  sole  remedy 
is  by  action  at  law.  Haller  v.  Wil- 
lamowicz,  23  Ark.  566.  See  also 
Crosby  v.  McDermitt,  7  Cal.  146; 
Newby  v.  Harrell,  99  N.  Car.  149. 
So  a  partner  may  maintain  an  action 
at  law  against  a  copartner  for  the  re- 
covery of  his  individual  funds  received 
by  such  copartner  as  his  agent,  and 
without  his  consent  commingled  with 


the  partnership  funds.  Paine  v.  Moore, 
6  Ala.  129. 

Slander,  —  An  action  for  slanderous 
words  spoken  of  and  concerning  the 
plaintiff  by  a  mutual  aid  association, 
of  which  he  was  a  member  when  the 
alleged  tort  was  committed,  will  not  lie 
against  the  association,  sued  as  a  part- 
nership, but  the  redress,  if  any,  is 
against  the  wrongdoers  in  their  in- 
dividual or  nonpartnership  capacity. 
Gilbert  v.  Crystal  Fountain  Lodge, 
etc.,  80  Ga.  284. 

Conspiracy.  —  One  partner  may  sue 
his  copartner  for  conspiracy  with 
others  to  injure  plaintiff.  Murray  v. 
McGarigle,  69  Wis.  483. 

2.  Newsom  v.  Pitman,  98  Ala.  526; 
Fuller  V.  Percival,  126  Mass.  381; 
Emery  v.  Parrott,  107  Mass.  95;  Sweet 
V.  Morrison,  103  N.  Y.  240;  Sewell  v. 
Connor,  (Tex.  Civ.  App.  1893)  23  S.  W. 
Rep.  555  {^following  Ball  v.  Britton,  58 
Tex.  57];  Osborne  v.  Harper,  5  East 
225. 

Fraud  in  Contract  of  Partnership.  —  An 
action  lies  for  false  and  fraudulent  rep- 
resentations whereby  plaintiff  was  in- 
duced to  become  a  member  of  the 
partnership.  Boughner  v.  Black,  83 
Ky.  521 ;  Hale  v.  Wilson,  112  Mass. 
444;  Perry  v.  Hale,  143  Mass.  540; 
Morse  v.  Hutchins,  102  Mass.  439; 
Rice  V.  Culver,  32  N.  J.  Eq.  601;  More 
V.  Rand,  60  N.  Y.  208. 

Order  of  Arrest.  —  One  partner  may 
maintain  an  action  at  law  against  his 
copartner,  and  have  an  order  of  arrest 
therein,  for  the  recovery  of  money 
which  he  has  been  induced  to  part  with 
for  an  interest  in  the  firm  by  false  and 
fraudulent  statements  concerning  its 
condition  and  business.  Verastegni  v. 
Luzunarez,  N.  Y.  Daily  Regl,  Aug.  26, 
i88r,  12  N.  Y.  Wkly.  Dig.  489. 

Fraud  in  Settlement  —  Complaint.  — 
Where  a  partner  who  has  retired  from 
the  firm,  and  sold  his  interest  to  the 
remaining  partners,  brings  an  action 
against  such  partners,  charging  fraud 
by  them  in  settling  with  him,  and  ask- 
ing only  a  joint  judgment  against  them, 
an  allegation  in  the  complaint  that  one 
of  the  defendants  received  and  retained 
money  of  the  firm   is  immaterial,  and 
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where  the  defendant  would  not  have  been  entitled  to  contribution 
had  he  alone  paid  the  amount  of  the  loss.* 

Parties.  —  Where  the  loss  suffered  is  paid  out  of  the  joint  funds 
of  the  plaintiffs,  they  should  all  join,  but  where  each  has  suffered 
an  individual  loss  they  must  sue  separately.*  The  wrongdoing 
partners  are,  of  course,  the  only  necessary  parties  defendant,  and 
as  in  case  of  other  tortfeasors,  may  be  sued  jointly  or  severally.' 

2.  In  Equity  —  a.  Equity  Jurisdiction  in  General.  — 
Equity  jurisdiction  in  partnership  cases  is  governed  by  ordinary 
considerations,  and  depends  upon  the  absence  of  any  adequate 
remedy  at  law,*  but   owing  to   the  intimate   and    complicated 


may  be  struck  out.  Berkeyz/.  Judd,  12 
Minn.  52. 

Counterclaim.  —  In  an  action  upon  a 
note  executed  for  the  purchase  price  of 
an  interest  in  a  partnership,  the  de- 
fendant may  plead  as  a  counterclaim 
damages  resulting  to  the  business  of 
the  firm  from  the  dishonest  conduct  of 
the  payee  of  the  note,  who  continued 
to  be  partner.  Boughner  v.  Black,  83 
Ky.  521. 

Loss  of  Profits.  —  Damages  suffered 
through  loss  of  profits  of  the  partner- 
ship cannot  be  recovered.  Baldwin 
V.  Walser,  41  Mo.  App.  243;  Capen  v. 
Barrows,  i  Gray  (Mass.)  376. 

Trover  or  Trespass  Will  Not  Lie  for  the 
conversion  of  or  injury  to  firm  prop- 
erty. Collins'  V.  Ayers,  57  Ind.  239; 
Belanger  v.  Dana,  52  Hun  (N.  Y.)  39; 
Gary  v.  Williams,  i  Duer  (-N.  Y.)667; 
Wells  V.  Mitchell,  i  Ired.  L.  (N.  Car.) 
484,  35  Am.  Dec.  759.  But  see  Ball  v. 
Levin,  48  La.  Ann.  359. 

Where  One  Partner  Wrongfully  Uses 
Firm  Paper  for  His  Own  Private  Purpose, 
as  in  payment  of  his  own  individual 
debt,  and  payment  thereof  is  com- 
pelled out  of  the  individual  property 
of  his  copartners,  they  may  recover  the 
amount  from  him  in  an  action  at  law. 
Fuller  V.  Percival,  126  Mass.  381;  Os- 
borne V.  Harper.  5  East  225;  Cross  z/. 
Cheshire,  7  Exch.  43;  Graham  v.  Rob- 
ertson, 2  T.  R.  282.  The  case  of  Calk- 
ins V.  Smith,  48  N.  Y.  614,  is  usually 
cited  in  support  of  this  propositior^  but 
in  fact  it  is  not  an  action  against  a 
partner  at  all.  All  this  case  really  de- 
cides is  that  the  fraud  is  not  upon  the 
firm  but  only  upon  the  innocent  part- 
ners, and  that  the  cause  of  action  aris- 
ing therefrom  is  not  firm  assets 
although  the  note  was  paid  by  a  re- 
ceiver out  of  the  firm  assets.  It  was 
said  that  such  fraud  did  not  work  a 
joint  injury  for  which  the  injured  part- 


ners could  unite  in  an  action  at  law, 
but  that  each  must  bring  a  separate 
suit  for  his  own  individual  damages. 
But  it  was  not  decided  that  either  part- 
ner could  maintain  an  action  at  law 
without  an  accounting,  where  the  note 
was  paid  out  of  the  partnership  funds. 
Indeed,  it  seems  clear  that  such  action 
would  not  lie,  as  until  an  accounting  it 
is  impossible  to  say  what,  if  anything, 
the  plaintiff  has  suffered.  See  Sweet 
V,  Morrison,  103  N.  Y.  235. 

1,  Pearson  v.  Skelton,  i  M.  &  W. 
504;  Story,  Partnership,  §  220. 

2.  Calkins  v.  Smith,  48  N.  Y.  614; 
Graham  v.  Robertson,  2  T.  R.  282; 
Osborne  v.  Harper,  5  East  225.  This 
is  nothing  but  the  application  of  a 
familiar  rule  as  to  parties.  See  article 
Parties  to  Actions,  ante,  p.  456. 

8.  Perry  v.  Hale,  143  Mass.  540; 
Emery  v.  Parrott,  107  Mass.  95;  Cham- 
berlin  v.  Prior,  2  Keyes  (N.  Y.)  539; 
More  V.  Rand,  60  N.  Y.  208;  Sweet  v. 
Morrison,  103  N.  Y.  235;  Stainbank  v. 
Fernley,  9  Sim.  556;  Longman  v.  Pole, 
M.  &  M.  223,  22  E.  C.  L.  297. 

4.  Alabama,  —  Haynes  v.  Short,  88 
Ala.  562. 

Connecticut.  —  Russell  v.  Green,  10 
Conn.  276;  Gillett  v.  Hall,  13  Conn. 
433;  Beach  v.  Hotchkiss,  2  Conn.  427; 
Niles  V.  Williams,  24  Conn.  279. 

Georgia.  —  Neel  v.  Morris,  73  Ga.  406; 
Epping  V.  Aiken,  71  Ga.  682. 

Illinois.  —  Martin  v.  Stubbings,  20 
111.  App.  381;  Bracken  v.  Kennedy,  4 
111.  558. 

Maine.  —  Reed  v.  Johnson,  24  Me. 
322;  Woodward  v.  Cowing,  41  Me.  9. 

Massachusetts,  —  Miller  v.  Lord,  il 
Pick.  (Mass.)  11. 

Michigan.  —  Learned  v.  Ayres,  41 
Mich.  677;  Matter  of  Elder,  39  Mich. 
476;  Wheeler  v.  Arnold,  30  Mich.  304. 

Minnesota.  —  Cobb  v.  Cole,  44  Minn. 
278. 
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nature  of  the  partnership  relation  it  is  rare  indeed  that  an  ade- 
quate remedy  at  law  exists  in  the  case  of  disputes  and  differences 
between  partners,  and  as  a  consequence  the  courts  of  equity  have 
become  the  chief  tribunal  for  the  determination  of  controversies 
between  partners.* 


Mississippi.  —  Lesley  v.  Rosson,  39 
Miss.  368. 

Pennsylvania.  —  Bauer's  Appeal,  5 
W.  N.  C.  (Pa.)  485.  2  W.  N.  C.  (Pa.) 
242;  Tindel  v.  Park,  154  Pa.  St.  36; 
Christy's'Appeal,  92  Pa.  St.  157. 

Wisconsin.  —  Stein  v.  Benedict,  83 
Wis.  603. 

See  further,  as  to  equity  jurisdiction 
in  partnership  cases,  infra,  V.  2.  b.  (i) 
Jurisdiction. 

1.  Alabama.  —  McGown  v.  Sprague, 
23  Ala.  524;  Fogg  V.  Johnston,  27  Ala. 
432. 

Florida.  —  Hargis  v.  Campbell,  14 
Fla.  27. 

Georgia.  —  Goodson  v.  Cooley,  19 
Ga.  599. 

Illinois.  —  Church  v.  Chicago  First 
Nat.  Bank,  87  111.  68;  Hopkins  v. 
Watt,  13  111.  298;  Bracken  7^  Kennedy, 
4  111.  558. 

Kentucky.  —  Waggoner  v.  Minter,  7 
J.  J.  Marsh.  (Ky.)  175. 

Maine.  —  Chase  v.  Garvin,  19  Me. 
211. 

Maryland.  —  Stevens  v.  Yeatman,  19 
Md.  480. 

Missouri.  —  Wright  v.  Radcliffe,  61 
Mo.  App.  257. 

New  Hampshire.  —  Converse  v. 
Hobbs,  64  N.  H.  42. 

New  Jersey.  —  Sieghortner  v.  Weis- 
senborn,  20  N.  J.  Eq.  172;  Blackwell 
V.  Rankin,  7  N.  J.  Eq.  152. 

New  York.  —  Wilcox  v.  Pratt,  125  N. 
Y.  688;  Gridley  v.  Dole.  4  N.  Y.  486. 

Oregon.  —  Burnside  v.  Savier,  6  Ore- 
gon 154. 

Pennsylvania.  —  Andriessen's  Ap- 
peal, 123  Pa.  St.  303,  23  W.  N.  C.  (Pa.) 
46. 

Vermont.  —  Spear  v.  Newell,  13  Vt. 
288. 

Virginia.  —  Tillar  v.  Cook,  77  Va. 
477. 

United  States.  —  Spear  v.  Newell,  2 
Paine  (U.  S.)  267,  22  Fed.  Cas.  No, 
13.224. 

Other  Statements  of  Bnle.  —  "  It  is  the 
peculiar  province  of  courts  of  chancery 
to  determine  the  interests,  inter  sese,  of 
copartners,  and  at  their  instance  to  see 
that  the  assets  of  the  firm  are  applied 
to  the  satisfaction  of  the  partnership 


creditors."  Wright  v.  Radcliffe,  61 
Mo.  App.  261  [citing  McKnight  v.  Mc- 
Cutchen,  27  ^Io.  436;  Lindell  v.  Lee, 
34  Mo.  103;  Scott  V.  Caruth,  50  Mo. 
120;  Rankin  v.  Fairley,  29  Mo.  App. 
593,  and  Shackelford  v.  Clark,  78  Mo. 

493-] 

Generally  all  questions  between 
partners  must  be  settled  in  equity. 
Course  v.  Prince,  i  Mill  (S.  Car.)  413. 

In  matters  of  difficulty  or  controversy 
between  partners  it  is  most  usual,  and 
by  far  the  most  convenient,  to  resort 
to  a  court  of  equity  for  their  final 
adjudication  and  settlement.  Bracken 
V.  Kennedy,  4  111.  558. 

Under  the  equity  jurisdiction  of 
the  supreme  judicial  court  may  be 
brought  all  cases  of  parlnership. 
Knowlton  v.  Reed,  38  Me.  246;  Wood- 
ward V.  Cowing,  41  Me.  9. 

The  quasi  lien  of  the  creditors  of  a 
partnership  on  its  property,  as  against 
creditors  of  individual  members  of  the 
partnership,  gives  equity  jurisdiction 
for  the  purpose  of  protecting  the  mem- 
bers of  the  partnership.  Blackwell  v. 
Rankin,  7  N   J.  Eq.  152. 

Exclusive*  Jurisdiction  of  Equity.  —  As 
a  general  rule,  the  remedy  between 
partners,  until  final  settlement  of  ac- 
counts, belongs  exclusively  to  a  court 
of  equity.  Mudd  v.  Bates,  73  111.  App. 
576;  Wycoff  V.  Purnell  10  Iowa  332; 
Lansdale  v.  Brashear,  3  T.  B.  Mon. 
(Ky.)  331;  Haskell  v.  Vaughan,  5 
Sneed  (Tenn.)  618. 

Concurrent  Jurisdiction  of  Law  and 
Equity.  —  Where  two  of  three  joint 
owners  of  a  mill  were  compelled  to  pay 
a  judgment  at  law,  on  account  of  the 
joint  property,  the  court  of  chancery 
(under  the  circumstances,  to  save  liti- 
gation, its  jurisdiction  being  concur- 
rent) entertained  a  bill  and  compelled 
the  third  joint  owner  to  contritute 
his  proportion  of  the  said  judgment. 
Thomas  v.  Hearn,  2  Port.  (Ala.)  262. 

A  court  of  equity  has  jurisdiction  of 
partnership  dealings,  though  the  plain- 
tiff may  have  a  remedy  at  law.  Cun- 
ningham V.  Littlefield,  i  Edw.  Ch.  (N. 
Y.^  104. 

In  Georgia  the  rights  of  partners  inter 
se  can  be  settled  and  determined  at  law 
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The  Cases  in  Which  an  Action  at  Law  Will  Lie  between  partners  have 
already  been  considered  in  a  preceding  section,  and  in  that  con- 
nection it  has  been  pointed  out  that  where  an  action  at  law  will 
not  lie  the  sole  remedy  is  in  equity.* 

In  Maine  and  Massachusetts  equity  jurisdiction  is  conferred  upon  the 
court  by  statute  over  disputes  between  partners  in  cases  where 
there  is  no  adequate  remedy  at  law,  and  it  is  to  the  statute  alone 
that  the  court  must  look  for  its  authority.* 

Eetaining  Jurisdiction  to  Do  Complete  Equity.  —  Where  equity  has 
obtained  jurisdiction  upon  any  of  the  recognized  grounds  it  will 


as  well  as  in  equity,  as  the  jurisdiction 
is  concurrent,  and  equitable  relief  may 
be  administered  in  actions  at  law. 
Wallace  v.  Hull,  28  Ga.  68;  Jackson  v. 
Deese,  35  Ga.  91. 

1.  See  supra,  V.  I.  Actions  at  Law. 
Claims    between    Firm    and    Partner. 

—  Tiie  settlement  of  claims  as  between 
a  firm  and  single  partners,  where  there 
are  more  than  two,  belongs  to  a  court 
of  equity,  and  in  case  of  a  claim  by  the 
firm  against  one  of  them  such  settle- 
ment should  be  disposed  of  on  a  gen- 
eral accounting.  Learned  v.  Ayres,  41 
Mich.  677. 

Exhausting  Remedy  at  Law.  —  A  bill 
by  one  of  a  former  partnership  against 
another  for  a  debt  due  on  account 
stated,  and  not  asking  a  settlement  of 
partnership  accounts,  cannot  be  sus- 
tained until  the  plaintiff  has  exhausted 
his  remedy  at  law.  Bethell  v.  Wilson. 
I  Dev.  &  B.  Eq.  (N.  Car.)  610. 

Division  of  Partnership  Assets  —  Effect. 

—  Where  partners  have  agreed  to  dis- 
solve their  copartnership,  and  have 
divided  the  partnership  property  ac- 
cording to  their  separate  interests,  the 
portion  allotted  to  each  becomes  his 
separate  property,  and  neither  of  them, 
by  reason  of  his  liability  for  the  part- 
nership debts,  or  his  payment  of  them, 
has  any  lien  upon  the  others'  portions. 
He  has  no  remedy  therefore  in  equity. 
Holmes  v.  Hawes,  8  Ired.  Eq.  (N.  Car.) 
21. 

2.  Reed  v.  Johnson,  24  Me.  322; 
Mustard  v.  Robinson,  52  Me.  54; 
Woodward  v.  Cowing.  41  Me.  9;  Miller 
V.  Lord,  II  Pick.  (Mass.)  11 ;  John- 
son V.  Ames,  11  Pick.  (Mass.)  173;  Ferry 
V.  Henry,  4  Pick.  (Mass.)  75;  Wash- 
burn V.  Goodman,  17  Pick.  (Mass.) 
51Q;  Chandler  v.  Chandler,  4  Pick. 
(Mass.)  78;  Bartlett  v.  Parks,  i  Cush. 
(Mass.)  82;  Russell  v.  M'Lellan,  14 
Pick.  (Mass.)  63;  Burnside  v.  Merrick, 
4  Met.  (Mass.)  537;    Foster  v.  Bryant, 


16  Gray  (Mass.)  190;  Holland  v.  Dick- 
inson, 10  Pick.  (Mass.)  4. 

Equity  Jurisdiction  Does  Not  Exist  in 
All  Cases  where  a  partnership  or  part- 
ners may  be  interested;  but  is  con- 
ferred only  to  provide  a  remedy  for 
persons,  or  the  representatives  of  their 
interests,  who  were  or  had  been  part- 
ners with  other  persons,  and  who,  on 
that  account,  had  no  remedy  or  an  in- 
adequate remedy  at  law.  Reed  v. 
Johnson,  24  Me.  322. 

Cases  Not  within  Statutory  Equity  Juris- 
diction. —  It  is  not  a  case  of  partner- 
ship within  the  equity  powers  of  the 
court,  where  one  not  a  partner  takes 
goods  belonging  to  the  partnership, 
but  which  he  denies  to  be  partnership 
property;  and  even  if  one  partner  is 
omitted  as  plaintiff,  and  made  a  parly 
defendant  with  such  third  person,  the 
court  will  still  not  have  equity  jurisdic- 
tion as  respects  the  latter.  Reed  v. 
Johnson,  24  Me.  322. 

The  equity  jurisdiction  given  by  stat. 
1823,  c.  140,  §  2,  in  disputes  between 
partners,  joint  tenants,  and  tenants  in 
common,  does  not  extend  to  cases  be- 
tween members  of  a  corporation  which 
has  not  been  dissolved.  Pratt  v. 
Bacon,  10  Pick.  (Mass.)  123;  Russell 
V.  M'Lellan,  14  Pick.  (Mass.)  63.  Nor 
even  af^er  a  dissolution.  Abbott  v. 
Merriam,  8  Cush.  (Mass.)  588. 

Controversy  Regarding  Partner's  Ac- 
count with  Firm.  —  A  controversy  be- 
tween a  copartnership  and  one  of  the 
partners,  in  regard  to  such  partner's 
private  account  with  the  firm,  is  within 
the  equity  jurisdiction  of  the  court,  un- 
der Stat.  1823,  c.  140,  "  in  disputes  be- 
tween copartners,  in  cases  where  there 
is  no  adequate  remedy  at  law."  And 
semble  that,  in  all  cases  where  an  ac- 
count is  to  be  stated  between  part- 
ners, the  court  has  jurisdiction  under 
that  statute.  Miller  v.  Lord,  ii  Pick. 
(Mass.)  II. 
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be  retained  so  as  to  do  complete  equity  by  making  a  final 
determination  of  the  controversy  although  a  part  thereof  is  prop- 
erly cognizable  at  law.* 

b.  Accounting,  Dissolution,  and  Settlement  — (i)/«rw- 
diction  —  (a)  In  General.  —  A  court  of  equity  has  plenary  jurisdic- 
tion of  suits  between  partners  for  an  accounting,  dissolution,  and 
settlement  of  the  affairs  of  the  firm.* 


1.  Epping  V.  Aiken,  71  Ga.  682; 
Mosser  v.  Pequest  Min.  Co.,  26  N.  J. 
Eq.  200.  Compare  Tindel  v.  Park,  154 
Pa.  St.  36. 

niostrations  of  Bole.  —  If  a  court  of 
equity  iias  jurisdiction  over  the  adjust- 
ment and  settlement  of  the  accounts  of 
a  dissolved  partnership,  it  w^ill  take 
cognizance  under  proper  allegations  of 
distinct  contracts  entered  into  by  the 
partners  at  the  time  of  dissolution,  and 
materially  changing  their  rights  and 
liabilities  on  final  settlement,  and  ren- 
der full  relief  upon  the  same.  Gleason 
V.  Van  Aerman,  9  Oregon  343. 

Equity,  having  secured  jurisdiction 
of  the  parties  and  the  subject-matter, 
will  settle  at  once  all  conflicting  claims 
of  the  partners  in  the  venture  which 
are  connected  therewith  or  equitably 
bearing  upon  a  just  account.  There- 
fore, having  jurisdiction  to  enforce  a 
settlement  of  net  profits  due  by  some 
of  the  parlies  to  another,  it  will  also 
enforce  a  settlement  as  to  money  used 
by  the  former  in  the  business  and  be- 
longing to  the  latter.  Epping  v.  Aiken, 
71  Ga.  682. 

Limitation  of  Bole.  —  This  principle 
does  not  extend  so  far  as  to  authorize 
the  practical  changing  of  a  suit  in 
equity  into  an  action  at  law.  Vincent 
V,  Moriarty,  31  N.  Y.  App.  Div.  484. 

No  Power  to  Attach  Property  of  Indi- 
vidual Partner.  —  Courts  of  equity 
have  jurisdiction  to  settle  partnerships, 
but  they  have  not,  in  consequence  of 
such  right,  the  power  to  attach  and  act 
in  rem  upon  the  property  and  rights  of 
individual  partners  unless  a  proper 
case  is  made  out  independent  of  the 
jurisdiction  to  settle  the  partnership. 
Kennard  v.  Adams,  11  B.  Mon.  (Ky.) 
104. 

Fraud  of  Partner.  —  A  court  of 
equity  in  a  suit  for  dissolution  of  a 
partnership  cannot  take  cognizance  of 
a  claim  for  damages  for  alleged  fraud 
of  one  of  the  partners  as  incidenial  to 
the  power  to  carry  into  effect  the  con- 
tract of  dissolution;  the  remedy  is  at 
law.  Maude  v.  Rodes,  4  Dana  (Ky.) 
144. 


2.  Alabama.  —  Monroe  v.  Hamilton, 
47  Ala.  217;  Haynes  v.  Short,  88  Ala. 
562. 

California.  —  Stokes  v.  Stevens,  40 
Cal.  391;  Barnstead  v.  Empire  Min. 
Co.,  5  Cal.  299;  Stone  v.  Fouse,  3  Cal. 
292;  Russell  V.  Ford,  2  Cal.  86. 

Connecticut.  —  Beach  v.  Hotchkiss,  2 
Conn.  427;  Tomlinson  v.  Ward,  2 
Conn.  396. 

Florida.  —  Crescent  Ins.  Co.  v'.  Bear, 
23  Fla.  50;  Allen  v.  Hawley,  6  Fla.  142. 

Illinois.  —  Strong  v.  Clawson,  10  111. 
346;  Nelson  v.  Hayner,  66  111.  487; 
Gates  V.  Eraser,  6  111.  App.  229;  Brack- 
en V.  Kennedy,  4  111.  558. 

Indiana. — Skillen   t/.  Jones,  44   Ind. 

145- 

Iowa.  —  Milner  v.  Cooper,  65  Iowa 
190;  Frederick  v.  Cooper,  3  Iowa  171. 

Kentucky.  —  Pirtle  v.  Penn,  3  Dana 
(Ky.)  251;  Kennard  v.  Adams,  11  B. 
Mon.  (Ky.)  104. 

Louisiana.  —  Hennegin  v.  Wilcoxon, 
13  La.  Ann.  576;  Crottes  v.  Frigerio,  18 
La.  Ann.  283. 

Maine.  —  Chase  v.  Garvin,  19  Me. 
211. 

Maryland.  —  Stevens  v.  Yeatman,  19 
Md.  480. 

Michigan.  —  Wingarden  ;-.  Verhage, 
68  Mich.  14;  Learned  v.  Ayres.  41  Mich. 
677:  Matter  of  Elder,  39  Mich.  476. 

Mississippi.  —  Thornton  v.  McNeill, 
23  Miss.  369;  Mayson  v.  Beazley,  27 
Miss.  106. 

Missouri.  —  Du  Pont  v.  McLaren,  61 
Mo.  502. 

New  Hampshire.  —  Converse  v. 
Hobbs,  64  N.  H.  42;  Raymond  v. 
Came,  45  N.  H.  201. 

New  Jersey.  —  Deveney  v.  Mahopey, 
23  N.  J.  Eq.  247. 

New  York.  —  Watts  v.  Adler,  130  N. 
Y.  646,  41  N.  Y.  St.  Rep.  325;  Wilcox 
».  Pratt,  52  Hun  (N.  Y.)  340;  Gridley 
V.  Dole,  4  N.  Y.  486. 

Pennsylvania.  —  Andriessen's  Ap- 
peal, 123  Pa.  St.  303;  Christy's  Appeal, 
92  Pa.  St.  157;  Leldy  v.  Messinger, 
71  Pa.  St.  177;  Abrahams  v.  Hunt.  26 
Pa.  St.  49;  Fin  lay  v.  Stewart,  56  Pa. 
St.  183. 
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A  Stipulation  in  the  Articles  of  Partnership,  providing  for  a  submission 
to  arbitration  of  all  matters  of  controversy  which  may  arise  among 
the  partners,  will  not  take  away  the  jurisdiction  of  equity  to 
decree  a  dissolution.* 

Executory  Agreement  for  Partnership.  —  Where  there  is  a  mere  execu- 
tory agreement  for  a  partnership  which  has  never  been  carried 
into  effect,  equity  has  no  jurisdiction  upon  the  ground  of 
partnership.* 

(b)  Adequate  Eemedy  at  Law.  —  Where  an  adequate  remedy  at  law 
exists,  as  where  the  .items  of  the  account  are  few  and  easily 
ascertained  by  a  jury,'  or  where  the  common-law  action  of 
account-render  is   deemed   an  adequate    remedy,^    equity  may 


South  Carolina.  —  Taylor z/.  Holman, 
I  Mill  (S.  Car.)  172. 

Wisconsin.  —  Zimmerman  v.  Cham- 
bers, 79  Wis.  20. 

Equity  Has  Jurisdiction  over  Matters 
of  Account  growing  out  of  privity  of 
contract  or  where  the  account  is  be- 
tween partners  or  tenants  in  common, 
and  in  cases  of  joint  or  several  liability 
of  two  or  more  persons,  where  all  are 
equally  bound  to  bear  the  common 
burden,  and  one  has  paid  more  than 
his  share  and  is  entitled  to  his  contri- 
bution from  the  other,  especially  when 
the  circumstances  are  such  thet  an  ac- 
tion at  law  will  not  give  a  complete 
remedy.     Neel  v.  Morris,  73  Ga.  406. 

Action  for  Accounting  Is  Equitable.  — 
A  proceeding  for  an  accounting  and 
settlement  of  partnership  affairs  be- 
tween the  copartners  and  between  the 
firm  and  its  creditors  is  a  proceeding 
in  equity.  Holt  v  Simmons,  16  Mo. 
App.  97;  Hodges  v.  Black,  S  Mo.  App. 
389,  76  Mo.  537;  Ritter  v.  Ritter,  (Wis. 
1898)  76  N.  W.  Rep.  348. 

An  Action  for  Dissolution  Is  an  Equi- 
table Action.  —  Fogg  v.  Johnston,  27 
Ala.  432;  Blake  v.  Dorgan,  i  Greene 
(Iowa)  537;  Stevens  v.  Yeatman,  19 
Md.  480;  Wood  V.  Beath,  23  Wis.  259. 

Jurisdiction  Notwithstanding  Insolvency 
of  Firm.  —  The  fact  that  the  firm  assets 
are  not  sufficient  to  pay  the  firm  debts 
in  full  will  not  deprive  the  court  of 
jurisdiction  to  decree  a  dissolution. 
White  V.  White,  169  Mass.  52. 

1.  Meaher  v.  Cox,  37  Ala.  201; 
Waugh  V.  Schlenk,  23  111.  App.  433; 
Page  V.  Vankirk,  i  Brews.  (Pa.)  282. 

2.  Wilson  V.  Campbell,  10  111.  383. 

3.  Lesley  7^.  Rosson,  39  Miss.  368.  See 
alsoj«/rrt,V.  I.  a.  {i^(h')  Partnership  for  a 
Single  Completed  Transaction,  and  V.  \.a. 
(4)(<r)  Single  Unadjusted  Item  of  Accounts. 

Contra. — In  Watts  z'.  Adler,  (Supreme 


Ct.)  7  N.  Y.  Supp.  564,  in  an  action 
for  an  accounting  between  partners, 
where  it  appeared  that  on  the  termina- 
tion of  the  partnership  there  was  a  set- 
tlement that  there  was  no  fraud,  and 
that  the  only  evidence  of  mistake  was 
as  to  a  single  item,  it  was  held  that 
the  complaint  was  properly  dismissed, 
as  an  action  at  law  would  lie  to  adjust 
one  item  and  no  accounting  was  neces- 
sary. But  this  decision  was  reversed 
on  appeal  in  130  N.  Y.  646,  wherein  the 
court  said  that  the  fact  that  the  parties 
had  largely  settled  their  affairs  prior 
to  the  commencement  of  the  action 
formed  no  objection  to  their  completion 
and  adjustment  through  the  interven- 
tion of  a  court  of  equity,  and  did  not 
take  the  case  out  of  the  general  rule 
that  an  action  in  equity  for  an  account- 
ing is  the  appropriate,  if  not  the  ex- 
clusive, remedy  to  adjust  and  settle  the 
affairs  of  a  partnership.  See  also  Wil- 
cox V.  Pratt,  52  Hun  (N.  Y.)  340, 
wherein  it  was  held  that  where  parties 
have  entered  into  a  joint  undertaking 
for  the  purpose  of  a  single  transaction, 
their  rights  and  liabilities  may  be  de- 
termined in  an  equity  action,  and  a 
receiver  appointed  as  in  partnership 
cases.  See,  to  the  same  effect,  Hayes 
V.  Vogel,  (C.  PI.)  15  N.  Y.  St.  Rep.  351. 

4.  Russell  V.  Green,  10  Conn.  276; 
Gillett  V.  Hall,  13  Conn.  433;  Beach  v. 
Hotchkiss,  2  Conn.  427;  Staniford  v. 
Dewit,  I  Root  (Conn.)  317. 

Action  against  Dormant  Partner.  —  A 
bill  in  equity  is  the  only  remedy  to 
settle  and  adjust  the  partnership  busi- 
ness and  recover  a  balance  due  to  the 
active  from  the  dormant  partner,  where 
the  latter  has  been  in  receipt  of  none 
of  the  property  or  avails  of  the  part- 
nership, but  owes  a  balance  to  the 
active  partner  on  account  of  losses  in- 
curred iiy  the   firm.     Account  will  not 
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decline  to  entertain  jurisdiction,  although,  as  has  been  seen,  the 
action  of  account-render  and  a  bill  in  equity  have  been  deemed 
concurrent  remedies  in  many  cases.* 

Doctrine  that  Accounting  Must  Be  in  Equity.  —  It  seems  to  be  the  better 
opinion,  however,  that  no  adequate  remedy  at  law  exists  in  any 
case  where  a  partner  seeks  an  account  against  his  copartner, 
and  it  has  frequently  been  said  that  such  actions  are  exclusively 
of  equitable  jurisdiction.* 

(c)  Probate  Courts,  —  The  jurisdiction  of  probate  courts  over 
estates  of  deceased  persons  does  not  divest  courts  of  general 
chancery  jurisdiction  of  jurisdiction  over  actions  for  a  settlement 
of  the  affairs  of  the  partnership.*     But  as  a  general  rule,  probate 


lie  in  such  a  case,  because  the  dormant 
partner  has  nothing  for  which  to  ac- 
count.    Spear  v.  Newell,  13  Vt.  288. 

Independent  Grounds  of  Equity  Jurisdic- 
tion —  Discovery.  —  A  bill  in  equity 
will  lie,  however,  if,  in  order  to  make 
a  complete  settlement,  it  is  necessary 
to  ask  for  a  discovery.  Gillett  v.  Hall, 
13  Conn.  433. 

Settlement  of  Accounts. — The  juris- 
diction of  courts  of  equily  extends  to 
the  settlement  of  partnership  accounts, 
however  small  may  be  the  number  of 
partners,  where  a  court  of  law  cannot 
make  a  complete  and  final  adjustment 
of  the  partnership  concerns  by  reason 
of  its  inability  to  furnish  the  peculiar 
relief  necessary  for  that  purpose. 
Niles  V.  Williams,  24  Conn.  279. 

To  effect  a  complete  adjustment  of 
copartnership  concerns  the  extraor- 
dinary powers  of  a  court  of  chancery 
may  be  necessary;  and  when  necessary 
for  that  purpose,  it  will  entertain  juris- 
diction, whether  an  action  of  account 
would  or  would  not  lie  between  the 
parties.  Gillett  v.  Hall,  13  Conn. 
426. 

1.  Concurrent  Jurisdiction  of  Law  and 
Equity.  —  In  cases  where  account-ren- 
der will  lie,  a  bill  in  equity  for  an  ac- 
counting is  usually  a  concurrent  rem- 
edy. See  supra,  V.  I.  a.  {4)  (a)  Account  at 
Common  Law.  See  also  Epping  v.  Aiken, 
71  Ga.  682;  Rickey  v.  Bowne,  18  Johns. 
(N.  Y.)  132;  Tillar  v.  Cook,  77  Va.  477. 
But  see  cases  in  the  preceding  note. 

2.  Haynes  v.  Short,  88  Ala.  562; 
Monroe  v.  Hamilton,  47  Ala.  217;  Ben- 
nett V.  Woolfolk,  15  Ga.  213:  Martin  z/. 
Stubbings,  20  III.  App.  381;  Lansdale 
V.  Brashear,  3  T.  B.  Mon.  (Ky.)  331; 
Shearer  v.  Francis,  9  Ky.  L.  Rep.  556; 
Chase  v.  Garvin,  19  Me.  211;  Watts  v. 
Adler,  130  N.  Y.  646,  41  N.  Y.  St.  Rep. 
325;    Blake  v.  Barnes,  63   Hun  (N.  Y.) 


633,  (Supreme  Ct.)  18  N.  Y.  Supp.  471, 
28  Abb  N.  Cas.  (N.  Y.)  401. 

The  Jurisdiction  of  Cotirts  of  Equity  in 
Matters  of  Account  is  among  the  most 
comprehensive  they  have  assumed. 
Matters  of  account  are  per  se  within 
the  scope  of  their  jurisdiction.  They 
have  concurrent  jurisdiction  therein 
with  courts  of  law;  but  the  difficulty  of 
proceeding  in  the  latter,  and  the  con- 
venience of  proceeding  in  the  former, 
where  a  discovery  may  be  had  on  the 
defendant's  oath,  where  a  multiplicity 
of  suits  will  be  avoided,  and  where 
fraud,  accident,  or  mistake  is  connected 
with  the  subject,  cause  them  to  be 
most  commonly  resorted  to.  Tillar  7^. 
Cook,  77  Va.  477. 

3.  Griggs  V.  Clark,  23  Cal.  427.  See 
also  Choate  v.  O'Neal,  57  Ark.  299; 
Hargis  v.  Campbell,  14  Fla.  27;  Fred- 
erick V.  Cooper,  3  Iowa  171;  Carter  v. 
Christie,  57  Kan.  492;  Perrin  v.  Lep- 
per,  49  Mich.  347;  Blake  v.  Barnes,  63 
Hun  (N.  Y.)  633,  (Supreme  Ct.)  18  N. 
Y.  Supp.  471,  28  Abb.  N.  Cas.  (N.  Y.) 
401. 

Probate  Proceedings  for  Discovery  do 
not  bar  an  otherwise  proper  suit  in 
equity  for  winding  up  the  partnership 
concerns.  Perrin  v.  Lepper,  49  Mich. 
347. 

In  Illinois  the  statute  provides  that 
on  application  of  the  executor  of  a  de- 
ceased partner  the  county  court  may 
order  the  surviving  partner  to  account. 
Starr  &  C.  Anno.  Stat.,  p.  229,  §  89. 
The  proceedings  under  this  statute  are 
in  the  nature  of  a  chancery  suit  and 
are  governed  by  the  same  equitable 
rules.  Maynard  v.  Richards,  166  III. 
466,  affirming  61  111.  App.  336. 

In  Missouri,  where  the  partnership 
estate  is  in  course  of  administration  in 
the  probate  court,  a  bill  in  equity  by 
the  administrator  of  the  deceased  part- 
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courts  have  no  jurisdiction  to  settle  the  affairs  of  a  partnership.' 

(d)  Admiralty  Courts.  —  Courts  of  admiralty  have  no  jurisdiction  of 
actions  for  an  accounting  between  part-owners  or  partners  in  a 
vessel.     The  remedy  is  in  chancery.* 

(e)  Jurisdictional  Amount.  —  In  a  suit  for  a  partnership  accounting 
the  matter  fairly  and  bona  fide  in  controversy  between  the  parties 
and  not  the  amount  of  the  balance  ultimately  struck  by  the 
master  is  to  determine  the  jurisdiction  of  the  court.' 

(f)  Limited  Partnerships  in  Pennsylvania.  —  Under  the  Pennsylvania 
statute,  where  a  limited  partnership  is  voluntarily  dissolved  its 
affairs  must  be  settled  and  its  assets  distributed  by  three  liquidating 
trustees  elected  by  the  members,  and  a  court  of  equity  has  no 
jurisdiction  to  entertain  a  bill  for  such  purpose,  but  where  the  dis- 
solution is  involuntary  equity  will  entertain  jurisdiction  to  wind 
up  and  distribute  the  assets.* 


net  against  the  surviving  partner  for 
an  accounting  cannot  be  sustained. 
Ross  V.  Carson,  32  Mo.  App.  148.  See 
also  the  Missouri  cases  cited  in  the  suc- 
ceeding note. 

1.  Vincent  v.  Martin,  79  Ala.  540; 
Roulston  V.  Washington,  79  Ala.  529; 
Tiner  v.  Christian,  27  Ark.  306;  CuUey 
V.  Edwards,  44  Ark.  423;  Theller  v. 
Such,  57  Cal.  437;  Blake  v.  Ward,  137 
Mass.  94;  Booth  v.  Todd,  8  Tex.  137; 
Frederick  v.  Cooper,  3  Iowa  171. 

The  Probate  Court  Has  No  Jurisdiction 
to  adjust  the  partnership  accounts  be- 
tween a  deceased  and  surviving  part- 
ner. But  when  their  accounts  have 
been  settled  and  a  balance  struck 
against  the  partner  who  afterwards 
dies,  the  probate  court  may  render 
judgment  for  this  balance  against  his 
estate.    Culley  v.  Edwards,  44  Ark.  423. 

Under  the  Missouri  Statute  a  court  of 
equity  is  the  proper  tribunal  to  settle 
the  affairs  of  a  firm  so  long  as  all  the 
members  are  living,  but  upon  the 
death  of  a  partner  the  settlement  must 
be  made  under  the  provisions  of  the 
administration  law,  and  for  this  pur- 
pose the  probate  court  has  exclusive 
jurisdiction  and  exercises  to  a  certain 
extent  chancery  powers.  Until  final 
settlement  the  circuit  court  has  no 
jurisdiction.  Ensworth  v.  Curd,  68 
Mo.  282;  Ross  V.  Carson,  32  Mo.  App. 
148;  Pearce  v.  Calhoun,  59  Mo.  271; 
First  Baptist  Church  v.  Robberson,  71 
Mo.  341;  Stater.  Withrow,  141  Mo.  85; 


S.)  330;  The  Brothers,  7  Fed.  Rep.  878: 
Vandewater  v.  Mills,  19  How.  (U.  S.) 
82;  The  Steam-boat  Orleans  z/.  Phoebus, 
II  Pet.  (U.  S.)  175;  The  Schooner 
Ocean  Belle,  6  Ben.  (U.  S.)  253.  Com- 
pare  Andrews  v.  Wall,  3  How.  (U.  S.) 
568. 

No  Jurisdiction  in  Matters  of  Account. 
—  "  Courts  of  admiralty  have  no  gen- 
eral jurisdiction  to  administer  relief  as 
courts  of  equity,  and  will  not  assume 
jurisdiction  in  matters  of  account  be- 
tween part  owners."  The  Brothers, 
7  Fed.  Rep.  878,  citing  The  Larch,  2 
Curt.  (U.  S.)  434;  Davis  v.  Child,  i 
Davis  (U  S.)  80;  Andrews  v.  Es^ex  F. 
&  M.  Ins.  Co.,  3  Mason  (U.  S.)  16; 
Ward  V.  Thompson,  22  How.  (U.  S.) 
330;  The  Steam-boat  Orleans  v. 
Phoebus,  II  Pet.  (U.  S.)  175;  r  Par- 
sons, Ship,  and  Adm.  116. 

3.  Washburn  v.  Washburn,  23  Vt. 
576.  See  also  generally  article  Amount 
IN  Controversy,  vol.  i,  p.  702. 

4.  Jurisdiction  of  Equity  in  Pennsyl- 
vania.—  In  Tindel  v.  Park,  154  Pa.  St. 
36,  32  W.  N.  C.  (Pa.)  148,  the  court,  over- 
ruling Githens  v.  Grocery  Co.,  2  Del. 
Co.  Rep.  (Pa.)  452,  held  that  where  on 
the  formation  of  the  partnership  it  is 
stipulated  in  the  articles  that  it  shall  be 
dissolved  at  the  end  of  five  years,  and  ii 
is  in  fact  dissolved  at  that  time,  such  dis- 
solution is  a  voluntary  one  and  a  court 
of  equity  has  no  jurisdiction  over  the 
settlement.  In  this  case  it  was  further 
held  that  if  the  partnership  was  in  fact 


James  v.  Dixon,  21  Mo.  538;  Caldwell     continued  after  the  time  agreed  upon 


V.  Hawkins,  73  Mo.  453.     Compare  May- 
nard  v.  Richards,  166  111.  466. 

2.  Grant  v.  Poillon.  20  How.  (U.  S.) 
162;  Ward  V.  Thompson,  22  How.  (U. 


for  dissolution,  it  was  during  such 
extended  term  merely  a  common-law 
partnership  as  to  which  equity  had 
jurisdiction  of  a  bill  to  settle  the  ac- 


15  Encyc.  PI.  &  Pr.  — 67 
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(g)  Raising  and  Waiving  Objections.  —  Where  the  bill  as  presented 
does  not  exhibit  a  case  for  the  interference  of  a  court  of  equity, 
it  may  be  dismissed  on  demurrer  for  want  of  equity,*  but  where 
the  defendant  does  not  plead  want  of  equitable  jurisdiction,  or 
allege  that  the  plaintiff  has  an  adequate  remedy  at  law,  he  may 
not  insist  upon  the  trial  that  an  action  in  equity  will  not  lie.* 

(2)  Venue.  —  Although  lands  may  be  involved  in  a  proceeding 
for  a  partnership  accounting  and  settlement,  the  locality  of  the 
lands  does  not  affect  the  jurisdiction  of  the  court  which  depends 
upon  the  residence  of  the  parties,  as  the  principal  purpose  of  such 
proceedings  is  always  to  secure  a  statement  of  money  balances 
and  a  division  of  assets  as  personalty.* 

(3)  Time  of  Bringing  Suit.  —  It  is  not  necessary  that  all  the 
assets  of  a  partnership  shall  be  collected,  and  all  claims  against  it 
paid  or  ascertained,  before  an  action  for  an  accounting  and  settle- 
ment is  brought.* 

(4)  Prior  Demand  and  Notice.  —  No  demand  is  necessary  before 
bringing  an  action  for  an  accounting  between  partners,*  nor  in 
the  case  of  a  bill  for  a  dissolution  is  a  previous  notice  necessary, 
notwithstanding  a  stipulation  in  the  articles  of  agreement  requir- 
ing such  notice.® 


counts,  but  that  on  such  a  bill  equity 
would  not  examine  or  determine  the 
accounts  of  the  preceding  limited  part- 
nership, upon  the  principle  that  when 
equity  has  once  acquired  jurisdiction 
it  will  retain  it  and  decide  all  matters 
equitably  cognate  to  it. 

1.  Reed  v.  Johnson,  24  Me.  322. 

2.  Watts  V.  Adler,  130  N.  Y.  646,  41 
N.  Y.  St.  Rep.  325. 

3.  Godfrey  v.  White,  43  Mich.  171; 
Shackleton     v.     Kneisley,     48     Minn. 

451. 

Appearances  of  Nonresident  Partners.  — 
Although  the  members  of  a  particular 
partnership  reside  out  of  the  state,  yet 
if  its  business  be  nearly  all  transacted 
within  the  state  and  its  accounts  can 
be  examined  more  conveniently  and 
economically  within  the  state  where 
the  business  is  transacted  than  else- 
where, the  courts  of  such  state  may 
settle  the  partnership  where  the  de- 
fendant personally  appears.  Brinegar 
V.  Griffin.  2  La.  Ann.  154. 

Partition  of  Lands  and  Settlement  of 
Partnership.  —  In  Morris  v.  Nunn,  79 
Tex.  127,  it  was  held  that  the  District 
Ccurt  of  H.  county  had  jurisdiction  of 
a  suit  for  the  purpose  of  partitioning 
land  lying  in  that  county,  and  that  it 
was  proper  to  litigate  in  the  same  suit 
and  adjust  by  the  decree  all  of  the 
partnership  transactions,  and  to  make 


the  balance  found  to  be  due  the  plain- 
tiff on  account  of  such  transactions  a 
lien  upon  defendant's  share  of  the 
land. 

4.  Walsh  V.  McKeen,  75  Cal.  519; 
Foster  ;:-'.  Rison,  17  Gratt.  (Va.)  335. 

Bill  Not  Premature.  —  Where  a  part- 
ner has  executed  to  his  copartner  a 
chattel  mortgage  on  his  interest  in  the 
firm,  he  may  maintain  a  bill  for  a  dis- 
solution and  an  accounting  on  the 
ground  of  exclusion  from  the  partner- 
ship before  the  time  for  redemption 
named  in  the  mortgage  has  expired. 
Inglis  V.  Floyd,  33  Mo.  App.  565. 

6.  McClung  V.  Capehart,  24  Minn. 
17.  See  also  Lawrence  v.  Rokes,  61 
Me.  38,  wherein  the  court  said  that  a 
demand  of  settlement  is  only  material 
upon  the  question  of  costs. 

Surcharging  and  Falsifying  Accounts. 
—  If  one  partner  makes  false  entries  in 
the  books  and  defrauds  his  copartner, 
and  there  has  been  an  accounting  be- 
tween the  partners,  and  the  partner 
defrauded  does  not  discover  the  fraud 
until  after  the  accounting,  he  may  sue 
for  an  accounting  and  dissolution,  and 
on  the  trial  may  surcharge  and  falsify 
the  account,  without  demanding  a  re- 
accounting  prior  to  the  commencement 
of  the  action.     Cottle  v.  Leitch.  35  Cal. 

434- 

6.  Adams  v.  Shewalter,  139  Ind.  178. 
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(5)  Another  Suit  Pending.  —  A  former  action  pending  between 
partners  for  an  accounting  and  settlement  of  the  partnership 
affairs  is  a  bar  to  a  subsequent  action  for  the  same  purpose,* 
although  the  bill  or  complaint  in  the  latter  action  contains  special 
averments  and  asks  extended  relief,  provided  the  character  of  the 
action  is  not  thereby  changed.* 

(6)  Converting  Action  at  Law  into  Suit  for  Accounting.  — 
Where  an  action  at  law  brought  by  one  partner  against  another 
has  been  transferred  to  equity,  referred  to  a  commissioner  for  a 
settlement  of  the  partnership,  and  an  account  has  been  taken  and 
a  settlement  made,  it  is  too  late  to  raise  the  question  of  the  right 
to  bring  an  action  in  the  mode  adopted.' 

(7)  Principles  Governing  Exercise  of  Jurisdiction  —  (a)  Accounting 
ITseless,  Difficult,  or  Impossible  —  Interference  of  Equity  Unnecessary  or  Useless.  — 
Equity  will  not  entertain  a  bill  for  an  account  of  partnership 
matters  where  it  manifestly  appears  that  the  party  asking  the 
interposition  of  the  court  has  no  real  cause  of  complaint,  and  that 
no  good  end  or  purpose  can  be  accomplished  by  directing  an 
account  to  be  taken.* 


1.  Wallace  v.  Robinson,  52  N.  H. 
286;  McCarthy  v.  Peake,  18  How.  Pr. 
(N.  Y.  Supreme  Ct.)  138;  Ward  v. 
Gore,  37  How.  Pr.  (N.  Y.  C.  PI.)  iiq; 
Clarke's  Appeal,  107  Pa.  St.  436.  And 
see  generally  article  Another  Suit 
Pending,  vol.  i,  p.  750. 

The  Pendency  of  an  Action  by  a  Creditor 
to  have  the  estate  of  a  deceased  part- 
ner administered  for  the  benefit  of  the 
separate  creditors,  and  in  which  a  de- 
cree for  an  account  has  not  been  ren- 
dered, will  not  abate  an  action  to 
administer  the  partnership  property  for 
the  benefit  of  the  partnership  creditors. 
Robinson  v.  Allen,  85  Va.  721. 

Action  at  Law.  —  The  neglect  of  a  de- 
fendant to  enjoin  a  suit  at  law  against 
him,  by  a  copartner,  in  respect  to  their 
partnership  dealings  —  as  here,  in  the 
ownership  of  a  steamboat  —  does  not 
preclude  such  defendant  from  filing, 
after  the  judgment,  a  bill  for  account, 
and  enjoining  the  collection  of  so  much 
thereof  as  is  shown  to  be  inequitable. 
Gregg  V.  Brower,  67  111.  525. 

2.  Ward  v.  Gore,  37  How.  Pr.  (N.  Y. 
C.  PI.)  1x9. 

8.  Squiar  v.  Ford,  9  Ky.  L.  Rep.  826 
(Ky.  1888),  7  S.  W.  Rep.  152. 

Effect  of  Consent  to  Beference. — 
Where  in  an  action  to  recover  a  bal- 
ance due  from  the  sale  of  partnership 
property,  which  is  an  action  at  law,  a 
reference  to  a  master  to  take  account 
of  the  partnership  business  is  con- 
sented to,  and  the  defendant  asks  con- 


firmation of  the  master's  report,  he  has 
waived  all  questions  as  to  the  equitable 
jurisdiction  of  the  court,  and  the  case 
is  appealable.  Danby  v.  Fay,  6  Cine. 
Wkly.  L.  Bui.  67,  6  Ohio  Dec.  (Re- 
print) 159;  sub  nom.  Danby  v.  Vail,  9 
Am.  L.  Rec.  550,  6  Ohio  Dec.  (Reprint) 

551. 

4.  McKay  v.  Joy,  70  Cal.  581;  Gib- 
son V.  Glover,  3  Colo.  App.  506; 
Harvey  v.  Pennypacker,  4  Del.  Ch. 
485;  Adams  v.  Gaubert,  69  111.  585; 
Valentine  v.  Wysor,  123  Ind.  47;  Mc- 
Kaig  V.  Hebb,  42  Md.  227;  Rogers  v. 
Sims,  39  Mo.  App.  678;  Demarest  z'. 
Rutan,  40  N.  J.  Eq.  356;  Hunt  v.  Ger- 
den,  52  Miss.  194. 

Complainant  or  Creditors  Must  Be  Ben- 
efited.—  The  complainant  must  show 
that  either  himself  or  the  creditors  of 
the  firm  will  be  benefited  by  taking  the 
account.  Rogers  v.  Sims,  39  Mo.  App. 
678. 

"A  Court  of  Equity  Does  Not  as  of 
Course  Undertake  the  Winding  Up  of  the 
business  of  a  dissolved  partnership,  by 
decreeing  and  superintending  the  tak- 
ing of  accounts  and  the  distribution 
of  the  surplus.  The  settlement  of  the 
partnership  affairs,  in  the  absence  of 
some  special  necessity  for  the  aid  of 
the  court,  is  the  duty  of  the  copartners; 
and  in  the  case  of  a  dissolution  by  the 
death  of  one  partner  this  becomes  the 
special  duty  of  the  survivor,  who,  for 
the  very  purpose  of  enabling  him  to 
perform  it,  is  invested  by  law  with  the 
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Mere  Difficulty,  or  even  an  actual  impossibility  of  making  an  abso- 
lutely accurate  statement  of  the  accounts,  is  no  reason  for  refusing 
to  entertain  a  bill  for  an  accounting,*  for  absolute  certainty  and 
accuracy  are  never  required  in  any  litigation.* 

Dismissal  where  Balance  Cannot  Be  Stated.  —  But  where  the  proofs  leave 
the  matter  in  such  uncertainty  that  the  court  or  master  cannot 
find  a  balance,  or  where  any  balance  that  can  be  stated  must  be 
founded  at  best  upon  mere  conjecture,  the  bill  should  be  dis- 
missed,' and  the  parties  left  to  stand  in  the  position  where  they 


possession  of  the  assets,  books,  and 
papers  of  the  firm  and  with  the  control 
of  its  affairs.  It  is  only  when  the  aid 
of  the  court  is  required  to  remove  some 
impediment  to  a  settlement  or  to  com- 
pel a  delinquent  party  to  perform  some 
duty  with  respect  to  it,  that  the  court 
will  interfere;  as  when  a  surviving 
partner  refuses  or  neglects  to  proceed 
to  a  settlement,  the  representatives  of  a 
deceased  partner  may  file  a  bill  lo  com- 
pel him  to  do  so.  And  this,  in  cases 
of  a  dissolution  by  death,  is  the  more 
common  instance  of  equitable  relief. 
But  aid  may  also  be  given  to  the  sur- 
viving partner  when  it  becomes  neces- 
sary; as  if  part  of  the  assets  consists 
of  real  estate  held  in  the  name  of  the 
copartners  as  tenants  in  common,  or, 
as  is  alleged  in  this  case,  held  in  the 
name  of  one  alone  for  the  use  of  the 
firm,  a  bill  will  lie  in  order  to  effect  a 
conversion  of  it  and  to  bring  the  pro- 
ceeds into  the  partnership  account.  So 
if  the  deceased  copartner  has  with- 
drawn part  of  the  assets  which  ought 
to  b2  returned  and  brought  into  a  part- 
nership account,  the  executor  or  ad- 
ministrator may  be  compelled  by  a  bill, 
if  he  refuses  otherwise,  to  bring  them 
in  or  to  submit  to  be  charged  with 
them.  So,  if  there  are  matters  neces- 
sary or  proper  to  enter  into  a  partner- 
ship account,  which  do  not  appear  upon 
the  partnership  books  and  for  which  a 
discovery  is  necessary,  a  bill  for  that 
purpose  may  be  filed.  Even  in  these 
cases  of  interference  to  aid  a  surviving 
partner,  the  court  does  not  go  beyond 
the  special  relief  needed  and  enter  at 
large  upon  the  duty  of  stating  partner- 
ship accounts,  and  making  distribu- 
tion. The  surviving  partner  can 
ordinarily  do  this  himself  when  the 
special  impediments  are  removed  by  a 
proper  decree,  he  having  the  sole  con- 
trol of  the  whole  subject-matter." 
Harvey   v.    Pennypacker,   4    Del.   Ch. 

485. 

1.  Costello    V.    Montague,    loi    Ala. 


426;  Evans  v.  Montgomery,  50  Iowa 
325;  Bevans  v.  Sullivan,  4  Gill  (Md.) 
383;  Oglesbv  V.  Thompson,  59  Ohio 
St.  63. 

It  Is  the  Duty  of  the  Court  to  state  an 
account  if  possible,  and  absolute  accu- 
racy is  not  necessary.  Evans  v.  Mont- 
gomery, 50  Iowa  325;  Bevans  v.  Sulli- 
van, 4  Gill(Md.)  383;  Martin  v.  Smith, 
53  N.  Y.  Super.  Ct.  277;  Langell  v. 
Langell,  17  Oregon  220.  But  see 
Oglesby  v.  Thompson,  59  Ohio  St.  63, 
wherein  these  cases  are  distinguished, 

2.  Oglesby  v.  Thompson,  59  Ohio 
St.  63. 

3.  Davidson  v.  Wilson,  3  Del.  Ch. 
307;  Rick  V.  Neitzy,  i  Mackey  (D.  C.) 
21;  Nims  V.  Nims,  23  Fla.  69;  Marvin 
V.  Hampton,  18  Fla.  131;  Vermillion 
V.  Bailey,  27  111.  230;  Bradford  v. 
Ware,  6  Ky.  L.  Rep.  303;  Clement  v. 
Ditterline,  11  Ky.  L.  Rep.  294;  Hyatt 
V.  Kennedy,  9  Ky.  L.  Rep.  860;  Gas- 
sie's  Succession,  42  La.  Ann.  239; 
Hall  V.  Clagett,  48  Md.  243;  Dale  v. 
Hogan,  39  Mo.  A  pp.  646;  Stout  v. 
Seabrook,  30  N.  J.  Eq.  187;  Mayer  v. 
Atty.-Gen.,  32  N.  J.  Eq.  820;  Oglesby 
V.  Thompson,  59  Ohio  St.  63;  Langell 
V.  Langell,  17  Oregon  220;  Ashley  v. 
Williams,  17  Oregon  441;  Maupin 
V.  Daniel,  3  Tenn.  Ch.  223;  Slater  v. 
Arnett,  81  Va.  432. 

Dismissal  of  Stale  Claim.  —  In  an  ac- 
tion by  a  surviving  partner  against  the 
estate  of  his  deceased  partner  for  an 
amount  alleged  to  be  due  him  upon  a 
settlement,  the  claim  being  a  stale  one, 
and  it  being  impossible  from  the  books 
kept  by  the  parties  to  make  a  settle- 
ment, and  the  parties,  while  both  were 
alive,  having  either  recognized  the  fact 
that  they  could  not  settle  justly  or  that 
the  business  had  settled  itself,  the  peti- 
tion was  dismissed.  Stiles  v.  Riggs,  10 
Ky.  L.  Rep.  239. 

Decree  Necessary  to  Close  Business.  — 
Nevertheless,  if  necessary  to  close  up 
the  business,  the  court  will  determine 
that  the  accounts  are  closed,  and  that 
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have  placed  themselves.' 

The  Burden  of  Furnishing  Sufficient  Evidence  to  enable  the  master  to 
state  an  account  rests  upon  the  complainant,  and  if  he  fails  to 
sustain  it,  his  suit,  so  far  as  the  settlement  of  accounts  is  con- 
cerned, necessarily  fails.*^ 

Eesolving  Doubts  against  Partner  in  Default.  —  Doubts  and  difficulties 
caused  by  the  negligence,  default,  or  laches  of  one  partner  may  be 
properly  resolved  against  him.^ 

(b)  Conformity  to  Agreements  between  Partners.  —  The  court  in  stating 
a  partnership  account  is  bound  to  state  it  in  accordance  with  the 
agreement  of  the  parties  when  the  partnership  was  formed, "*  but 


neither  party  shall  recover  anything 
against  the  other  on  account  thereof, 
and  that  the  property  of  the  firm  be 
sold,  and,  after  paying  the  costs,  the 
proceeds  be  divided  according  to  the 
interests  of  the  members  of  such  firm. 
Ashley  V.  Williams,  17  Oregon  441. 

1.  Leaving  Parties  in  Statu  Quo.  —  In 
Slater  v.  Arnett,  81  Va.  432,  the  sylla- 
bus is  as  follows:  "  Where  suit  in 
equity  is  instituted  to  settle  the  ac- 
counts of  a  dissolved  firm,  one  of  the 
members  being  dead,  and  the  report  of 
the  master  to  whom  those  accounts  have 
been  referred  shows  that,  after  diligent 
search,  he  has  been  unable  to  dis- 
cover and  report  any  evidence  what- 
ever to  base  a  statement  of  the  true 
condition  of  affairs  between  the  mem- 
bers of  the  late  firm,  and  of  its  assets, 
etc.,  the  court,  not  tJeing  able  to  pro- 
ceed to  judgment  upon  suppositions 
and  presumptions  without  evidence, 
can  do  no  better  than  to  withhold  its 
hand,  and  to  leave  the  parties  to  stand 
where  they  had  placed  themselves  be- 
fore suit  was  brought."  Approved  in 
Oglesby  v.  Thompson,  59  Ohio  St.  63. 
See  also  Gassie's  Succession,  42  La. 
Ann.  239. 

If  the  partners  desire  the  courts 
to  settle  their  partnership  affairs  they 
must  come  in  while  the  truth  is  yet 
capable  of  being  at  least  approximately 
ascertained,  otherwise  they  must  settle 
their  differences  themselves.  Hyatt  v. 
Kennedy,  9  Ky.  L.  Rep.  860. 

2.  Sigourney  v.  Munn,  7  Conn.  333; 
Marvin  z/.  Hampton,  18  Fla.  131;  Nims 
V.  Nims,  23  Fla.  69;  Dale  v.  Hogan,  39 
Mo.  App.  646;  Oglesby  v.  Thompson, 
59  Ohio  St.  63;  Ashley  v.  Williams,  17 
Oregon  441;  Maupin  v.  Daniel,  3 
Tenn.  Ch.  223;  Hinkson  v.  Ervin,  40 
W.  Va.  III. 

3.  Sigourney  v.  Munn,  7  Conn.  332; 
Wallace  v.  Berger,  14  Iowa  183;  Rob- 


ertson V.  Gibb,  38  Mich.  165;  Johnson 
V.  Garrett,  23  Minn.  565;  Pomeroy  v. 
Benton,  77  Mo.  64;  Stout  v.  Seabrook, 
30 N.  J.  Eq.  187;  Mayer  z/.  Atly.-Gen.,  32 
N.  J.  Eq.  820;  Churchman  v.  Smiih,  6 
Whart.  (Pa.)  146;  Foster  v.  Rison,  17 
Gratt.  (Va.)  321;  White  v.  Magann, 
65  Wis.  86;  Gray  v.  Haig,  20  Beav.  219; 
Walmsley  %■.  Walmsley,  3  J.  &  L.  556. 

Sufficiency  of  Proof.  —  Relief  will  not 
be  denied  on  a  bill  for  a  partnership 
accounting,  because  on  some  points 
the  proof  is  not  as  full  as  might  be 
desired,  where  the  defect  is  the  result 
of  the  acts  of  the  partner  in  default. 
Diversey  v.  Johnson,  93  111.  547. 

Failure  to  Keep  Proper  Accounts.  — 
Where  partnership  transactions  are 
various  and  multiplied  and  have  been 
of  long  standing,  and  no  account  has 
been  kept  of  them  by  which  it  can  be 
ascertained  in  what  property  the  funds 
taken  from  the  partnership  by  one 
partner  have  been  invested,  or  to  what 
extent  investments  thereof  have  been 
made,  courts  will  not  attempt  to  trace 
the  complainant's  share  of  the  funds 
into  other  property,  but  will  adjust  the 
matter  upon  the  basis  of  the  amount  of 
funds  received  by  the  delinquent  part- 
ner. Langell  v.  Langell,  17  Oregon 
220.  See  also  Evans  v.  Montgomery, 
50  Iowa  325;  Robertson  v.  Gibb,  38 
Mich.  165;  Askew  v.  Odenheimer,  i 
Baldw.  (U.  S.)  380;  Gage  v.  Parmelee, 
87  111.  329- 

Mutual  Fault.  —  Where,  through 
mutual  fault,  the  accounts  are  brought 
into  inextricable  confusion,  it  is  within 
the  discretion  of  the  court  to  dismiss 
the  proceedings  and  to  leave  the  par- 
ties where  they  have  placed  themselves. 
Gassie's  Succession,  42  La.  Ann.  239. 
To  the  same  effect  is  Bradford  v. 
Ware,  6  Ky.  L.  Rep.  303. 

4.  Pearce  v.  Pearce.  77  111.  284, 
wherein   it   was  held    that   where  it  is 
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the  manner  in  which  the  books  of  the  firm  were  kept,  and  altera- 
tions and  constructions  made  or  put  by  the  partners  themselves 
upon  their  transactions,  must  also  be  considered,  and  are  entitled 
to  great  weight.  * 

(c)  Limitation  of  Acconnt  to  Partnership  Transactions.  —  Upon  a  bill  to 
settle  partnership  accounts,  the  accounting  must  be  confined  to 
partnership  transactions,  and  the  individual  accounts  cannot  be 
introduced  into  the  statement,*  but  individual  matters  intimately 
connected  or  blended  with  partnership  transactions  may  some- 
times be  considered.' 


understood  that  one  party  is  in  a  certain 
event  to  take  out  the  money  put  in  for 
his  share  with  his  share  of  the  profits, 
and  that  the  other  shall  take  the  realty, 
the  agreement  must  be  given  efifect. 

Conformity  to  Agreement  Impracticable. 
—  Where  the  mode  of  partnership  set- 
tlement and  division  of  the  partnership 
property  that  is  provided  in  the  articles 
becomes  impracticable,  or  cannot  be 
fairly  carried  into  effect,  courts  may 
order  a  sale  of  the  property;  but  effect 
will  be  given  to  a  stipulation  that  one 
or  more  of  the  parties  shall  be  entitled 
to  purchase  the  share  of  the  outgoing 
partner  at  a  valuation.  Quinlivan  v. 
English,  42  Mo.  362,  explained  44 
Mo.  46. 

1.  Southmayd's  Appeal,  (Pa.  1887)  8 
Atl.  Rep.  72. 

A  Contract  Pendente  Lite,  made  be- 
tween partners  on  a  give-or-take  offer 
for  the  purphase  or  sale  of  real  estate 
of  the  firm,  will  not  be  enforced  on 
petition  in  the  cause  before  the  ac- 
counts are  adjusted.  Buckingham  v. 
Ludlum,  29  N.  J.  Eq.  345. 

2.  Alabama.  —  Turnipseed  v.  Good- 
win, 9  Ala.  372, 

Arkansas.  —  Jones  v.  Jones,  23  Ark. 
212. 

Florida.  —  Nims  v.  Nims,  23  Fla.  69; 
Robertson  v.  Baker.  11  Fla.  192. 

Illinois.  —  Rosenstiel  v.  Gray,  112 
111.  2S2;  Hanks  v.  Baber,  53  111.  292. 

Kentucky.  —  Scott  v.  Perry,  (Ky. 
1895)  32  S.  W.  Rep.  401;  Honore  v. 
Colmesnil,  i  J.  J.  Marsh.  (Ky.)  506. 

Massachusetts.  —  Fletcher  v.  Reed, 
131  Mass.  312. 

Michigan.  —  Wells  v.  Babcock,  56 
Mich.  276;  Gordon  z/.  Gordon,  49  Mich. 
501. 

Ne-M  York.  —  Gandolfo  v.  Appleton, 
40  N.  Y.  533. 

North  Carolina.  —  Evans  v.  Bryan, 
95  N.  Car.  174;  Brown  v.  Haynes,  6 
Jones  Eq.  (N.  Car.)  49. 


Tennessee.  —  Carey  v.  Williams,  i 
Lea  (Tenn.)  51;  Looney  v.  Gillen- 
waters,  11  Heisk.  (Tenn.)  133. 

Texas.  —  Santleben  v.  Froboese, 
(Tex.  Civ.  App.  1897)  43  S.  W.  Rep.  571. 

Wisconsin.  —  Dimond  v.  Henderson, 
47  Wis.  172. 

Illnstrations  of  Hatters  Not  Considered. 

—  A  claim  for  an  amount  that  one  part- 
ner agreed  to  pay  another  for  extra  labor 
resulting  from  the  former's  being  en- 
gaged in  business  outside  of  the  part- 
nership, cannot  be  maintained  in  a 
partnership  accounting,  as  it  is  not 
a  partnership  affair.  Stantleben  v.  Fro- 
boese, (Tex.  Civ.  App.  1897)  43  S.  W. 
Rep.  571. 

Sale  of  Moieties  Separately.  —  If  part- 
ners have  treated  their  real  estate  as  if 
owned  in  common,  as  by  selling  their 
moieties  separately,  a  balance  due  from 
them  on  their  original  purchase  is  not 
a  partnership  debt  to  be  settled  in  an 
account.    Smith  v.  Wood,  i  N.  J.  Eq.  74. 

Proper  Remedy  by  Partition.  —  In  a 
proceeding  to  settle  a  partnership  con- 
cern, it  is  not  proper  to  take  into 
consideration  an  account  between  the 
parties  for  clearing  and  building  upon 
their  joint  lands,  and  rents  received 
therefor.  The  account  in  such  case 
should  be  settled  in  a  proceeding  for 
partition.  Jones  v.  Jones,  23  Ark. 
212. 

Jurisdiction  over  Private  Property  of 
Partners.  —  In  Gorham  v.  Farson,  119 
111.  425,  it  was  held  that  the  court  has 
no  jurisdiction  of  the  private  property 
of  any  of  the  partners  in  an  action  for 
an  accounting. 

Inquiry  into  Accounts  of  Separate  Firm. 

—  It  is  error  to  inquire  into  the  ac- 
counts between  two  of  the  members  as 
partners  in  an  entirely  separate  firm. 
Dimond  v.  Henderson,  47  Wis.  172. 

3.  Monroe  v.  Hamilton,  47  Ala.  217; 
Royster  v.  Johnson,  73  N.  Car.  474; 
Cruikshank  v.  M 'Vicar,  8  Beav.  106. 
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Set-off  of  Individual  Indebtedness.  —  An  individual  indebtedness  has 
been  allowed  to  be  set  off  against  a  balance  found  due  to  the 
extent  of  extinguishing  the  balance,  but  not  as  a  basis  of  an 
affirmative  decree  for  the  overplus.  * 

(d)  Previous  Account  Stated  —  aa.  In  General.  —  Where  the  partners 
have  themselves  stated  the  account  it  is,  in  the  absence  of  fraud, 
accident,  mistake,  or  other  ground  for  equitable  interference,  a 
complete  bar  to  a  subsequent  suit  for  an  accounting,*  but  where 


Vendor's  Lien  Acquired  before  Forma- 
tion of  Partnership.  —  Where  the  com- 
plainant sold  the  defendant  one-half  of 
his  mill  to  be  paid  for  out  of  the  profits, 
and  then  went  into  partnership  with 
him,  it  was  held  in  an  action  for  an  ac- 
counting that  the  claim  for  half  the 
mill  and  the  vendor's  lien  should  be 
considered.  Gleason  v.  Van  Aerman, 
9  Oregon  343. 

Individual  Accounts  Intermingled  with 
Partnership  Transactions. — "As  the  items 
of  plaintiff's  account  against  the  defend- 
ant individually,  running  through  sev- 
eral years,  were  intermingled  by  him 
with  the  partnership  account,  and  all 
payments  made  to  him  were  by  him 
applied  in  the  same  manner,  and  as 
they  seem  to  have  been  intermingled 
with  the  partnership  transactions  in  the 
settlement  and  statement  of  the  ac- 
counts without  objection,  we  do  not 
think  that  the  court  erred  either  in 
overruling  the  objection  to  the  juris- 
diction or  in  treating  said  individual 
items  as  a  part  of  the  partnership  ac- 
count."    Morris  v.  Nunn\  79  Tex.  127. 

Averments  in  Bill  Connecting  Individual 
Katters  with  Partnership.  —  An  indi- 
vidual indebtedness  from  defend*ant  to 
the  complainant,  existing  before  the 
formation  of  the  partnership  and  al- 
leged in  the  bill  to  have  entered  into 
or  formed  a  part  of  their  partnership 
agreement  either  at  the  inception  of  the 
partnership  or  subsequently,  may  be 
taken  into  account  in  a  settlement  be- 
tween them,  but  not  in  the  absence  of 
such  an  allegation  in  the  bill.  Nims 
V.  Nims,  23  Fla.  69. 

1.  Jones  V.  Jones,  23  Ark.  212;  War- 
ren V.  Burnham,  32  Fed.  Rep.  579.  See 
also  Berry  v.  Masters,  18  111.  98;  Mack 
V.  Woodruff,  87  111.  570;  Sarchet  v. 
Sarchet,  2  Ohio  320;  Moffat  v.  Thom- 
son, 5  Rich.  Eq.  (S.  Car.)  155,  57  Am. 
Dec.  737.  But  see  Kinney  v.  Tabor, 
62  Mich.  517. 

Further,  as  to  set-off  and  counter- 
claim, see  infra,  V.  2.  b,  (lo)  Plea,  Ans- 
wer, or  Demurrer. 


Equitable  Set-off  on  Cross-bill.  —  On  a 

bill  to  wind  up  a  partnership  the  de- 
fendant cannot,  by  cross-bill  or  other- 
wise, have  an  account  of  a  previous 
and  distinct  partnership,  unless  on 
some  independent  equity,  such  as  an 
equitable  set-off,  etc.  Carey  v.  Wil- 
liams, I  Lea  (Tenn.)  51. 

2.  Account  Stated  as  a  Defense  —  Cali- 
fornia. —  Wallace  v.  Sisson,  (Cal.  1893) 
33  Pac.  Rep.  496. 

Colorado.  —  Gibson  v.  Glover,  3  Colo. 
App.  506. 

Illinois.  —  Correll  v.  Freeman,  29  111. 
App.  39;  Hanks  v.  Baber,  53  111.  292. 

Indiana.  —  Valentine  v.  Wysor,  123 
Ind.  47. 

Michigan.  —  Harrison  v.  Dewey,  46 
Mich.  173;  McGunn  v.  Hanlin,  29 
Mich.  476. 

Mississippi.  —  Thornton  v.  McNeill, 
23  Miss.  369. 

Missouri.  —  Silver  v.  St.  Louis,  etc., 
R.  Co.,  5  Mo.  App.  381,  72  Mo.  194. 

New  York.  —  Wilde  v.  Jenkins,  4 
Paige  (N.  Y.)  481. 

Pennsylvania.  —  Abrahams  v.  Hunt, 
26  Pa.  St.  49. 

South  Carolina.  —  Dial  v.  Rogers,  4 
Desaus.  (S.  Car.)  175;  Burden  v.  Mc- 
Elmoyle,  Bailey  Eq.  (S.  Car.)  375. 

Texas.  —  Merriwether  v.  Hardeman, 
51  Tex.  436. 

West  Virginia.  —  Mahnke  v.  Neale, 
23  W.  Va.  57. 

Wisconsin.  —  Birkett  v.  Hird,  55  Wis. 
650. 

For  a  full  consideration  of  an  ac- 
count stated  as  a  bar  to  a  suit  for  a  part- 
nership accounting,  see  title  Partner- 
ship, Am.  and  Eng.  Encyc.  of  Law. 

Accounting  as  Conservator  of  Insane 
Partner.  —  Where  the  managing  partner 
of  a  firm  is  appointed  conservator  for 
an  insane  partner,  his  discharge  by  the 
County  Court,  upon  rendering  his  final 
account  there  as  conservator,  is  no  bar 
to  a  suit  for  a  partnership  accounting. 
Raymond  v.  Vaughn,  128  111.  256. 

Amendment  of  Bill  to  Avoid  Defense.  — 
Where  a  bill  is  brought  for  a  general 
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such  grounds  exist,  equity  has  undoubted  jurisdiction  to  correct 
or  restate  the  account.* 

bb.  Plea  of  Account  Stated.  —  A  final  settlement  of  partnership 
accounts  must  be  pleaded  in  order  to  bar  a  suit  for  an  accounting 
and    settlement.*      The  plea  must   of   course   be   certain,    but 


account,  and  defendant  sets  forth  a 
stated  one,  the  plaintiff  must  amend 
his  bill,  for  the  staled  account  is,  prima 
facie,  a  bar  till  particular  errors  are 
assigned  to  the  account  stated.  Daw- 
son V.  Dawson,  i  Atk.  i. 

Error  to  Befase  Leave  to  Amend.  — 
Upon  a  bill  in  chancery  to  settle  a  part- 
nership account  extending  through  two 
partnerships  the  answer  alleged  an  ac- 
count stated  and  settled  of  the  affairs  of 
the  first  partnership,  to  which  there  was 
a  general  replication.  After  a  hearing 
there  was  an  interlocutory  decree  find- 
ing a  settlement  of  the  first  partner- 
ship. Afterwards  the  complainant 
moved  for  leave  so  to  amend  his  bill  as 
to  surcharge  and  falsify  the  settlement, 
which  was  refused.  This  was  held 
error,  and  the  cause  was  remanded. 
Boyle  V.  Hardy,  21  Mo.  62. 

Leave  to  Snrcharge  and  Falsify  Acconnt 
before  Master.  —  Where  the  bill  prays 
an  account  and  the  answer  suggests  an 
account  stated,  which  is  not  proved,  as 
a  bar,  and  the  cause  is  referred  to  a 
master  to  state  the  account,  the  plain- 
tiff should  have  liberty  to  surcharge 
and  falsify  the  account  if  the  master 
should  find  a  stated  one.  Kinsman  v. 
Barker,  14  Ves.  Jr.  579. 

A  Fair  Compromise  deliberately  made 
by  partners  in  settling  their  accounts 
ought  not  to  be  disturbed  on  a  bill  for 
an  accounting,  where  no  false  charges 
or  omissions  of  specific  credits  are 
shown.     Harrison  v.  Dewey,  46  Mich. 

173- 

1.  Hopkins  v.  Watt,  13  111.  29S; 
Waggoner  v.  Minter,  7  J.  J.  Marsh. 
(Ky.)  175;  Chase  v.  Garvin,  19  Me. 
211;  Holyoke  v.  Mayo,  50  Me.  385; 
Cobb  V.  Cole,  44  Minn.  278;  Abrahams 
V.  Hunt,  26  Pa.  St.  49. 

Remedy  by  Bill  for  New  Account.  —  A 
recovery  cannot  be  had  in  an  action 
by  one  partner  against  another  for 
damages  on  account  of  a  depreciation 
in  value  of  the  partnership  property, 
alleged  to  be  caused  by  the  wrongful 
act  of  the  other,  where  the  property 
has  been  sold  and  accounted  for  as 
such,  and  the  partnership  affairs  set- 
tled. The  proper  remedy  is  in  equity 
by  bill  to  set  aside  the  settlement  and 


for  a  new  account.  Kammerman  v. 
Wiggington,  70  Mo.  App.  476. 

Bill  to  Surcharge  and  Falsify  Accounts. 
—  On  a  statement  of  the  partnership 
accounts  by  a  third  person,  by  agree- 
ment between  the  partners,  a  balance 
being  ascertained  to  be  due  from  one 
to  the  other,  on  which  an  action  at  law 
was  brought,  and  a  judgment  recov- 
ered; the  defendant  in  the  judgment 
cannot  maintain  a  bill  in  equity  to 
surcharge  and  falsify  the  accounts  as 
stated,  unless  he  first  shows  good 
cause  for  setting  aside  the  judgment. 
Broda  v.  Greenwald,  66  Ala.  538. 

Belief  on  Cross-biU.  —  Upon  a  bill  to 
settle  partnership  affairs,  where  the 
court  finds  that  there  has  been  a  full 
settlement  between  the  parties,  it  can- 
not give  relief  on  a  cross-bill  claiming 
a  balance  thus  found  due  the  defend- 
ant. Correll  v.  Freeman,  29  III.  App,  39. 

Stipulation  in  Parol  for  Correction  of 
Errors.  —  Where  upon  settlement  and 
note  given  it  is  stipulated  that  upon 
payment  errors  or  omissions  may  be 
deducted,  the  remedy  is  in  equity 
alone  where  the  stipulation  is  not  em- 
bodied in  the  note  but  left  in  parol,  as 
such  an  agreement  varies  the  written 
contract.  Martin  v,  Stubbings,  20  III. 
App.  381. 

The.  Bescission  of  the  Settlement  and 
Betum  of  Property  received  thereunder 
is  not  a  necessary  condition  precedent 
to  the  maintenance  of  a  suit  for  a  fur- 
ther accounting.  Wallace  v.  Sisson, 
(Cal.  1893)  33  Pac.  Rep.  496.  Cont' 
pare  McGunn  v.  Hanlin,  29  Mich.  476. 

Beview  on  Appeal.  —  It  is  well  settled 
that  a  full  and  final  settlement  of  mu- 
tual accounts,  which  has  been  fairly 
and  deliberately  made,  will  not  be  set 
aside  except  upon  clear  and  satisfac- 
tory evidence  of  mistake  or  fraud 
therein;  but  the  findings  of  the  trial 
court  upon  the  question  of  a  mistake 
will  not  be  disturbed  by  this  court  un- 
less they  appear  to  be  contrary  to  the 
fair  preponderance  of  evidence.  Bir- 
kett  V.  Hird,  55  Wis.  650. 

2.  Gleason  v.  Van  Aerman,  9  Ore- 
gon 343. 

Verification  of  Plea.  —  A  plea  will  not 
be  overruled  at  the  hearing  for  waat 
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certainty  to  a  common  intent  is  sufficient.* 

The  Plea  Should  State  explicitly  the  balance  found  to  be  due  upon 
the  accounting,*  and,  as  in  the  case  of  all  pleas  in  equity,  should 
specify  to  what  part  of  the  bill  it  is  directed.* 

Necessity  of  Supporting  Answer.  —  Where  the  bill  anticipates  the 
matter  of  the  plea  and  charges  fraud  in  avoidance  thereof,  the 
plea  must  be  supported  by  an  answer  denying  the  fraud,*  and 
the  fraud  must  also  be  traversed  by  negative  averments  in 
the  plea.* 

cc.  Averment  of  Fraud  or  Mistake.  —  Where  it  is  sought  to  impeach 
an  account  stated,  the  grounds  therefor  must  be  averred  in  the 
bill  so  as  to  afford  the  defendant  an  opportunity  of  answering 
them.*    A  general  averment  of  fraud  or  mistake  is  insufficient ;  the 


of  a  suflBcient  verification.  The  objec- 
tion must  be  made  on  motion,  on  no- 
tice to  take  the  plea  off  the  files. 
Harrison  v.  Farrington,  38  N.  J.  Eq. 
360.  See  also  the  article  Verifica- 
tion. 

Sesponsiveness  of  Answer  Averring 
Account  Stated.  —  Where  a  bill  for  a 
settlement  of  a  partnership  does  not 
allege  any  previous  settlement,  an 
answer  insisting  upon  an  account  stated 
is  not  responsive  to  the  bill  and  must 
be  considered  in  the  nature  of  a  plea. 
Therefore  proofs  of  the  settlement 
must  be  made  aliunde  the  answer,  as 
it  is  matter  strictly  in  discharge  of  the 
action.     Spaulding  v.  Holmes,  25  Vt. 

491- 

Pleading  and  Proof.  —  In  an  account- 
ing, where  defendant  pleads  in  avoid- 
ance of  plaintiff's  action  a  full  and  a 
complete  settlement  between  them  of 
all  their  copartnership  affairs,  he  will 
not  be  permitted  to  introduce  evidence 
going  behind  such  alleged  settlement 
to  establish  a  fact  embraced  therein. 
Inglis  V.  Floyd,  33  Mo.  App.  565. 

Waiver  of  Defense.  —  The  defense  of 
an  account  stated  may  be  waived  by 
consent  or  failure  to  object.  Auld  v. 
Butcher,  2  Kan.  135;  Neil  v.  Green- 
leaf,  26  Ohio  St.  567. 

1.  Harrison  v.  Farrington,  40  N.  J. 
Eq-  353.  holding  that  a  plea  therein 
set  out  was  sufficient.  Generally  as 
to  the  sufficiency  of  pleas,  see  article 
Pleas  in  Equity. 

2.  Harrison  v.  Farrington,  38  N.  J. 
Eq.  358,  holding  that  the  omission  of 
such  averment  is  fatal  to  the  plea. 

3.  Harrison  v.  Farrington,  38  N.  J. 
Eq.  358,  holding  that  where  the  main 
object  of  the  suit  is  to  secure  an  ac- 
count, a  statement  in  the  plea  that  it 
is  to  the  "  whole  of  said  bill  or  to  so 


much  and  such  part  of  it  as  prays  an 
accounting,"  is  sufficient.  See  gener- 
ally article  Pleas  in  Equity,  for  a  full 
discussion  of  this  principle. 

4.  Harrison  v.  Farrington,  38  N.  J. 
Eq.  358,  holding  that  a  plea  is  not  bad 
for  multifariousness  merely  because 
its  denial  of  the  facts  stated  in  the  bill 
in  charging  fraud  is  detailed  and  spe- 
cific. 

Answer  in  Support  of  Plea.  —  For  a 
full  discussion  of  this  subject,  see  arti- 
cle Pleas  in  Equity. 

5.  Harrison  v.  Farrington,  38  N.  J. 
Eq.  I.  This  is  in  accordance  with  the 
usual  rule  as  to  anomalous  pleas. 
See  article  Pleas  in  Equity. 

6.  Parkhurst   v.    Muir,    7  N.  J.   Eq. 

555. 

Averments  in  Reply  Not  Sufficient. — 
In  a  suit,  by  bill  in  equity,  for  an  ac- 
counting and  settlement  of  the  affairs 
of  a  partnership  which  had  been 
dissolved  by  mutual  consent  before  the 
institution  of  the  suit,  where  the  an- 
swer admitted  its  former  existence 
and  dissolution,  but  averred  a  full  and 
final  settlement  of  its  affairs,  and  com- 
plainant by  reply  tacitly  admitted  the 
settlement,  but  sought  to  avoid  it  by 
alleging  his  sickness  and  inability  to 
examine  the  partnership  books  at  the 
time,  and  averring  that  omissions 
had  been  made  which  should  have  been 
charged  against  defendant,  and  a  fail- 
ure of  defendant  to  render  a  just  and 
true  account  of  the  partnership  prop- 
erty, without  alleging  any  fraud  in 
the  settlement,  it  was  held  that  com- 
plainant should  have  pleaded  the  set- 
tlement in  his  complaint,  and  asked 
for  relief  upon  equitable  grounds.  He 
could  not  amend  his  petition  by  a 
reply.  McMahill  v.  Jenkins,  6g  Mo. 
App.  279. 
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facts  constituting  such  fraud  or  specific  instances  of  mistake  or 
error  must  be  set  out,*  and  where  such  facts  are  stated  a  direct 
averment  of  fraud  is  unnecessary.* 

dd.  Partial  Settlements.  —  Where  the  settlement  only  purports 
to  settle  a  part  of  the  transactions,  a  bill  in  equity  will  lie  for  a 
further  and  complete  settlement,^  and  in  such  a  case  the  court 
will  adopt  the  previous  settlement  as  the  basis  on  which  to  adjust 
the  further  accounts.* 

Upon  the  Accounting  before  the  Auditor  or  master,  the  defendant  may 
have  the  benefit  of  a  partial  accounting  without  pleading  it 
specially.* 

(e)  Interference  in  Matters  of  Internal  Eegulation.  —  Equity    will    not 


1.  Loesser  v.  Loesser,  8i  Ky.  139; 
Lee  V.  Reed,  4  Dana  (Ky.)  114;  Phil- 
lips V.  Phillips,  81  Ky.  147;  Mahnke  v. 
Neale,  23  W.  Va.  57;  Kinsman  v.  Bar- 
ker, 14  Ves.  Jr.  579;  Dawson  v.  Daw- 
son, I  Atk.  i;  Taylor  v.  Haylin,  2 
Bro.  C.  C.  310. 

Beason  for  Eule.  —  "In  every  case 
where  a  partner  has  obtained  a  fraud- 
ulent advantage  of  his  copartner, 
equity  will  give  him  relief;  but  where 
there  has  been  a  settlement  of  their 
accounts,  in  order  to  attack  that  settle- 
ment for  fraud  or  mistake,  the  specific 
acts  of  fraud  must  be  alleged,  or  the 
manner  in  which  the  mistake  occurred 
set  forth.  If  the  partner  making  the 
settlement  and  complaining  has  to  rely 
on  a  general  charge  of  fraud  or  mis- 
take, it  necessitates  an  investigation 
by  the  chancellor  of  the  entire  partner- 
ship accounts,  to  find  out  for  the  com- 
plaining partner  whether  or  not  he  has 
suffered  by  the  fraud  or  mistake  of  his 
copartner  in  a  settlement  that  both  at 
the  time  regarded  as  final."  Loesser 
V.  Loesser,  81  Ky.  146. 

A  Bill  Will  Be  Dismissed  at  the  Hear- 
ing in  the  absence  of  such  particular 
averments.  Mahnke  v.  Neale.  23  W. 
Va.   57- 

Directing  Isstie  to  Jury.  —  The  court, 
in  the  exercise  of  a  sound  legal  discre- 
tion, may  direct  an  issue  to  the  jury 
to  try  the  question  of  fraud,  accident, 
or  mistake.  Mahnke  v.  Neale,  23  W. 
Va.  57. 

2.  Farnam  v.  Brooks,  9  Pick.  (Mass.) 
212. 

Fraud  Shown  by  Facts  Stated.  —  If  the 
bill  praying  for  the  opening  of  a  set- 
tled account  does  not  allege  fraud,  but 
in  the  opinion  of  the  court  the  facts 
stated  imply  fraud,  the  prayer  will 
be  granted.  Peteet  v.  Crawford,  51 
Miss.  43. 


3.  Thompson  v.  Walker,  40  La.  Ann. 
676. 

Subjects  Excluded  from.  First  Settle- 
ment.—  Where  partners,  upon  the  dis- 
solution of  the  firm,  have  had  a  settle- 
ment, and  afterwards  one  brings  a  bill 
for  the  settlement  of  matters  not 
embraced  in,  but  expressly  excluded 
from,  the  first  settlement,  he  will  be 
entitled  to  relief,  if  he  shows  clearly 
that  the  subject  matter  of  the  bill  was 
not  embraced  in  the  former  settlement, 
but  excluded  from  it.  Thornton  v. 
McNeill,  23  Miss.  369. 

4.  Stretch  v.  Talmadge,  65  Cal.  510; 
Clark  V.  Gridley,  41  Cal.  119;  Cole- 
hour  V.  Coolbaugh,  81  111.  29;  Park- 
hurst  V.  Muir,  7  N.  J.  Eq.  555;  Foster 
V.  Rison,  17  Gratt.  (Va.)  321;  Moore  v. 
Wheeler,  10  W.  Va.  35;  Newen  v, 
Wetten,  31  Beav.  315. 

5.  "  When  only  a  portion  of  the  ac- 
count has  been  adjusted,  the  defend- 
ant is  not  bound  to  plead  specially  as 
to  that  portion  of  the  account,  that  he 
has  accounted.  In  such  case  as  an 
auditor  must  be  appointed  to  adjust 
the  residue  of  the  account,  the  whole 
may  properly  go  before  the  auditor, 
and  the  defendant  has  the  benefit  of 
the  evidence,  so  far  as  it  shows  he 
has  accounted."  Morgan  v.  Adams,  37 
Vt.  238. 

Stifficiency  of  Answer.  —  To  exonerate 
the  defendant  from  accounting  prior 
to  a  certain  date,  it  is  not  sufficient 
that  he  should  state  in  his  answer,  that 
on  that  day  the  plaintiff  "  called  upon 
him  for  a  dissolution  and  final  settle- 
ment of  the  firm  affairs;  "  and  that  the 
plaintiff  at  the  same  time  signed  a  re- 
ceipt, which  cannot  be  construed  with 
any  certainty,  as  purporting  to  release 
the  prior  indebtedness  of  the  defend- 
ant; when  there  is  no  suflScient  aver- 
ment in  such  answer  of  a  release,  or  of 
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interfere  in  matters  of  merely  internal  regulation  except  in  case 
of  clear  illegality  or  breach  of  trust.* 

(8)  Parties  —  (a)  Ckinerally.  —  The  general  rules  as  to  parties  in 
equity  *  are  fully  applicable  to  suits  between  partners  for  an 
accounting  and  dissolution.  All  persons  interested  should  be 
made  parties  either  plaintiff  or  defendant,  and,  on  the  other  hand, 
persons  without  interest  should  not  be  made  parties.' 

(b)  Who  May  Maintain  —  aa.  Any  Partner  —  Suit  for  Accounting  and  Dia- 
aolution.  —  The  right  of  a  partner  to  an  accounting  from  his 
copartner  is  obvious,  and  in  cases  where  there  has  been  a  dissolu- 
tion or  grounds  for  seeking  one  exist,  the  right  of  a  partner  to 
maintain  a  bill  for  an  accounting  and  decree  of  dissolution  is 
undoubted,*  and  it  is  not  affected  by  the  fact  that  he  is  a  debtor 


accord  and  satisfaction,  or  of  an  ac- 
count stated  and  agreed  to.  Smith  v. 
Barringer,  74  N.  Car,  665. 

1.  Lafond  v.  Deems,  81  N.  Y.  507; 
Sloan  V.  Moore,  37  Pa.  St.  217;  Mar- 
shall V.  Colman,  2  Jac.  &  W.  266; 
Smith  V.  Jeyes,  4  Beav.  503;  Lawson 
V.  Morgan,  i  Price  303;  Cofton  v. 
Horner,  5  Price  537;  Warder  v.  Stil- 
well,  3  Jur.  N.  S.  9;  Anderson  v.  An- 
derson, 25  Beav.  190;  Waters  v. 
Taylor,  15  Ves.  Jr.  10. 

Clubs.  —  The  rule  not  to  interfere  in 
matters  of  internal  regulation  is 
strongly  exemplified  in  the  case  of 
clubs.  Fisher  v.  Keane,  11  Ch.  Div. 
353;  Labouchere  v.  Wharncliffe,  13 
Ch.  Div.  346;  Dawkins  v.  Antrobus, 
17  Ch.  Div.  615. 

Adequate  Bemedy  in  Society  Tribunals. 
—  Whilst  the  courts  have  jurisdiction 
to  establish  the  rights  of  members  of 
an  unincorporated  society,  they  will 
not  exercise  it  where  the  tribunals  of 
the  society  furnish  an  adequate  rem- 
edy, and  no  right  of  property  is  in- 
volved. Bauer's  Appeal,  5  W.  N.  C. 
(Pa.)  485,  2  W.  N.  C.  (Pa.)  242.  And 
see  Moxey  v.  Stock  Exch.,  9  W.  N.  C. 
(Pa.)  441. 

2.  See  article  Parties  to  Actions, 
ante,  p.  456. 

3.  Arkansas.  —  McGuire  v.  Ramsey, 
9  Ark.  518;    Hirsch  v.  Adler,  21  Ark. 

338. 

California.  —  Wagner  v.  Wagner,  50 
Cal.  76;    Roach  v.  Caraffa,  85  Cal.  436. 

Georgia.  —  Wells  v.  Strange,  5  Ga.  22. 

Indiana.  —  Valentine  v.  Wysor,  123 
Ind.  47;    Dehority  v.  Nelson,  56  Ind. 

414. 

Louisiana.  —  Janney  v.  Brown,  36 
La.  Ann.  118. 

Maine.  —  Sawyer  v.  Noble,  55  Me. 
229. 


Massachusetts.  —  Chandler  v.  Chand- 
ler, 4  Pick.  (Mass.)  78;  Foster  v.  Bry- 
ant, 16  Gray  (Mass.)  190. 

Michigan.  —  Glynn  v.  Phetteplace, 
26  Mich.  383. 

Nevada.  —  Rhodes  v.  Williams,  12 
Nev.  20. 

New  York.  —  Walkenshaw  v.  Per- 
zel,  4  Robt.  (N.  Y.)  426;  Webb  v.  Hel- 
ion,  3  Robt.  (N.  Y.)  625;  Ketchum  v. 
Durkee,  Hoffm.  Ch.  (N.  Y.)  538:  Mat- 
ter  of  Hamilton,  76  Hun  (N.  Y.)  204; 
Wade    V.    Rusher,    4    Bosw.   (N.   Y.) 

537. 

Pennsylvania.  —  Parker  v.  Broad- 
bent,  134  Pa.  St.  322. 

Vermont.  —  Stimson  v.  Lewis,  36 
Vt.  91. 

Compare  Russell  v.  White,  63  Mich. 
409;  Maddock  v-  Steel,  68  Hun  (N.  Y.) 
522. 

4.  Arkansas.  —  Nichol  v.  Stewart,  36 
Ark.  612. 

California.  —  Blood  v.  Fairbanks,  48 
Cal.  171. 

Colorado.  —  Tarabino  v.  Nicoli,  5 
Colo.  App.  545. 

Indiana.  —  Douthit  v.  Douthit,  133 
Ind.  26;  Meredith  v.  Ewing,  85  Ind. 
410;  Warring  v.  Hill,  89  Ind.  497. 

louisiana.  —  Gridley  v.  Conner,  2  La. 
Ann.  87. 

Maryland.  —  Grove  v.  Fresh,  9  Gill 
&  J.  (Md.)  280. 

Massachusetts.  —  Harvey  v.  Varney, 
98  Mass.  118. 

Michigan.  —  Glynn  v.  Phetteplace, 
26  Mich.  383;  Near  v.  Lowe,  49  Mich. 
482;  Russell  V.  White,  63  Mich.  409. 

Minnesota.  —  Palmer  v.  Tyler,  15 
Minn.  106. 

Mississippi.  —  Felder  v.  Wall,  26 
Miss.  595. 

Missouri.  —  Reilly  v,  Reilly,  14  Mo. 
App.  62. 
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in  the  firm  accounts/  or  even  that  the  losses  sought  to  be 
adjusted  were  caused  by  his  own  wrong,  and  consequently  must 
be  borne  exclusively  by  himself,*  as  he  is  entitled  at  all  events  to 
have  his  liability  ascertained  and  the  firm  debts  paid.' 

Partner  Who  Has  Transferred  Interest  in  Partnership.  —  A  partner  who 
has  transferred  his  interest  to  a  third  person,^  or  to  his  copart- 
ners,' may  maintain  a  bill  for  an  accounting  and  winding  up,  for 
so  long  as  he  is  ultimately  liable  for  the  firm  debts  he  is  interested 
in  the  proper  application  of  the  firm  assets  to  their  payment.® 


New  Hampshire.  —  Raymond  v.  Put- 
nam, 44  N.  H.  i6o. 

New  Jersey.  —  Deveney  z'.  Mahoney, 
23  N.  J.  Eq.  247. 

Ne7o  York,  -r  Ketchum  v.  Durkee,  i 
Hoffm.  Ch.  (N.  Y.)  538;  Wade  v. 
Rusher,  4  Bosw.  (N.  Y.)  537;  Webb  v. 
Helion,  3  Robt.  (N.  Y.)  625;  Scott 
V.  Pinkerlon,  3  Edw.  Ch.  (N.  Y.)  70; 
Hall  V.  Sherman,  11   N.  Y.  Wkly.  Dig. 

534- 

It  Is  Not  Necessary  that  Judgment  Should 
Be  First  Obtained  against  the  copartner 
in  whose  name  the  title  is  vested,  to 
enable  a  partner  to  maintain  a  suit  in 
equity  for  an  account,  and  to  have  the 
property  declared  partnership  assets. 
The  rule  that  a  fraudulent  or  voluntary 
transfer  of  property  cannot  be  con- 
tested by  a  creditor  at  large,  but  only 
by  one  who  has  obtained  a  judgment 
that  would  be  a  lien  upon  the  property 
if  not  transferred,  is  well  established, 
but  does  not  apply  to  a  partner  calling 
on  a  copartner  to  account.  Deveney 
V.  Mahoney,  23  N.  J.  Eq.  247.  See  also 
Wade  V.  Rusher,  4  Bosw.  (N.  Y.)  537. 

Belation  Changed  by  Agreement  to  One 
of  Employer  and  Employee.  —  If  partners 
agree  that  the  partnership  shall  be  dis- 
solved and  the  business  closed,  that 
the  partnership  accounts  shall  be  con- 
sidered and  taken  as  if  the  partnership 
had  never  existed,  that  the  amount  al- 
ready received  by  one  partner  from  the 
partnership  shall  be  his  compensation 
paid  by  the  other  partner  to  him  as  an 
employee,  and  that  the  other  partner 
shall  collect  the  debts  due  the  firm  and 
pay  the  debts  due  by  the  firm,  and  the 
agreement  is  acted  on,  the  partner  who 
receives  the  compensation  as  an  em- 
ployee has  no  further  interest  in  the 
partnership  accounts  and  cannot  main- 
tain an  action  for  a  settlement  of  such 
accounts.  Wagner  z/.  Wagner,  soCal.  76. 

See  also  Kinney  v.  Robinson,  66 
Mich.  113,  wherein  it  was  held  that  a 
partner  was    precluded   by  unauthor- 


ized and  irregular  conduct  from  relief 
in  equity. 

1.  Sharp  V.  Hibbins,  42  N.  J.  Eq.  543. 

2.  Clark  v.  Gridley,  41  Cal.  119. 

3.  See  cases  cited  in  the  last  two  pre- 
ceding notes. 

If  There  Is  a  Loss  Equal  to  the  Entire 
Capital  of  the  company,  the  loss  must 
be  apportioned  equally;  and  although 
all  the  property  of  the  firm  be  de- 
stroyed or  lost,  each  partner  will  have 
a  right, to  an  account,  and  to  have  the 
loss  equalized.  Raymond  v.  Putnam, 
44  N.  H.  160. 

4.  Buford  V.  Neely,  2  Dev.  Eq.  (N. 
Car.)  481. 

The  Fact  that  a  Partner  Has  Sold  His 
Interest  to  a  third  person  and  has 
agreed  to  receive  from  him  a  certain 
sum  until  he  is  fully  paid  does  not  de- 
prive him  of  his  right  to  file  a  bill 
against  his  copartner  for  dissolution 
and  accounting.  Russell  v.  White,  63 
Mich.  409. 

Sale  under  Execution.  —  A  debtor 
partner  whose  interest  has  been  sold 
under  execution  may  maintain  a  bill 
for  an  accounting,  as  he  may  still  have 
an  interest  in  the  partnership.  Haber- 
shon  V.  Blurton,  i  De  G.  &  Sm.  121. 

6.  Ketchum  v.  Durkee,  Hoffm.  Ch, 
(N.  Y.)  538. 

A  Betiring  Partner  may  maintain  a 
bill  for  an  accounting  where  the  con- 
tinuing partners  had  agreed  to  pay 
him  his  proportion  of  the  firm  assets, 
but  have  failed  to  do  so.  Tarabino  v. 
Nicoli,  5  Colo.  App.  545. 

6.  Any  Partner  Ultimately  Bound  for 
the  partnership  debts  may  maintain 
an  action  against  his  copartner  to 
compel  a  proper  application  of  the 
partnership  property  to  the  payment 
of  such  debts.  Gridley  v.  Conner,  2 
La.  Ann.  87. 

After  Absolute  Transfer  to  Copartner. 
—  A  partner  may  file  a  bill  for  settle- 
ment of  the  affairs  of  the  firm  and  ap- 
plication    of    the     assets,     and     may 
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But  where  the  transaction  has  extinguished  the  retiring  partner's 
Hen,  and  he  has  become  a  simple  contract  creditor  of  the  remain- 
ing partners,  he  cannot  maintain  such  a  suit.* 

A  Dormant  Partner  whose  interest  was  kept  concealed  in  order  that 
it  might  not  be  attached  by  his  creditors  may  maintain  a  bill  in 
equity  for  an  accounting  and  settlement  against  the  other  partners 
who  participated  in  the  concealment.* 

A  Nominal  Partner  may  maintain  a  bill  in  equity  for  an  accounting, 
as  he  is  entitled  to  the  protection  of  the  court  to  compel  the 
application  of  the  firm  assets  to  the  payment  of  the  firm  debts.* 

A  Surviving  Partner  cannot  maintain  an  action  against  the  personal 
representatives  of  his  deceased  partner  for  an  accounting  of  the 
partnership  affairs,  because  the  survivor  has  possession  to  wind  up 
and  it  is  not  necessary  to  go  into  equity.* 

bb.  Purchaser,  Assignee,  or  Mortgagee  of  Partner's  Interest. — A 
purchaser,  assignee,  or  mortgagee  of  one  partner's  interest  may 
maintain  a  bill  for  an  accounting  and  settlement  in  order  to  ascer- 
tain and  recover  his  interest,'  and  it  is  immaterial  whether  the 


impeach  any  disposition  of  the  prop- 
erty, even  after  an  absolute  transfer 
by  himself  to  his  partner  of  the  prop- 
erty. Ketchum  v.  Durkee,  Hoffm.  Ch. 
(N.  Y.)  538. 

1.  Cayton  v.  Walker,  10  Cal.  450. 
See  also  Ex  p.  Ruffin,  6  Ves.  Jr.  119. 

2.  Harvey  v.  Varney,  98  Mass.  119. 

3.  Maddock  v.  Steel,  68  Hun  (N.  Y.) 
522. 

4.  McKay  v.  Joy,  70  Cal.  581. 
Contra.  —  Felder    v.    Wall,    26   Miss. 

595.  See  also  Burnside  v.  Merrick,  4 
Met.  (Mass.)  537,  wherein  it  was  held 
that  the  assignees  of  an  insolvent  sur- 
viving partner  might  maintain  a  bill 
in  equity  against  the  representatives 
of  the  deceased  partner  to  compel  a 
transfer  of  his  moiety  of  the  partner- 
ship real  estate.  And  see  Frederick  v. 
Cooper,  3  Iowa  171. 

Same  Person  Both  Survivor  and  Bepre- 
sentative  of  Deceased.  —  In  Smith  v. 
Bryson,  Phil.  Eq.  (N.  Car.)  267,  it  was 
held  that  where  the  sole  surviving 
partner  and  a  third  person  are  joint 
administrators  of  a  deceased  partner  a 
bill  by  the  surviving  partner  against 
his  coadministrator  for  an  account  and 
settlement  of  the  afifairs  of  the  firm 
is  demurrable,  because  the  plaintiff 
is  substantially  interested  upon  both 
sides  of  the  record.  See  also  Griffith 
V.  Vanheythuysen,  9  Hare  85. 

6.  Alabama.  —  Farley  v.  Moog,  79 
Ala.  148. 

Arkansas.  —  Nichol  v.  Stewart,  36 
Ark.  612. 


California.  —  Cuyamaca  Granite  Co. 
V.  Pacific  Paving  Co.,  95  Cal.  252; 
Miller  v.  Brigham,  50  Cal.  615. 

Illinois.  —  Strong  v.  Clawson,  10  111. 

346. 

Indiatia.  —  Smith  v.  Evans,  37  Ind. 
526. 

New  Hampshire.  —  Fellows  v.  Green- 
leaf,  43  N.  H.  421. 

New  Jersey.  —  Mechanics'  Bank  v. 
Godwin,  5  N.  J.  Eq.  334. 

New  York.  —  Stokes  v.  Stokes,  59 
Hun  (N.  Y.)  431. 

North  Carolina.  —  Buford  v.  Neely, 
2  Dev.  Eq.  (N.  Car.)  481;  Donaldson  v. 
State  Bank,  i  Dev.  Eq.  (N.  Car.)  103, 
18  Am.  Dec.  577. 

Oregon.  —  Marx  v.  Goodnough,  16 
Oregon  26. 

Pennsylvania.  —  Wallace's  Appeal, 
104  Pa.  St.  559;  Gyger's  Appeal,  62 
Pa.  St.  73,  I  Am.  Rep.  382. 

Rhode  Island.  —  Stiness  v.  Pierce,  13 
R.  I.  452. 

Wisconsin.  —  Driggs  v.  Morely,  2 
Pin.  (Wis.)  403,  2  Chand.  (Wis.)  59. 

United  States.  —  Clagett  v.  Kil- 
bourne,  i  Black  (U.  S.)  346;  Maihew- 
son  7>.  Clarke,  6  How.  (U.S.)  122;  New 
York  Fourth  Nat.  Bank  v.  New  Orleans,' 
etc.,  R.  Co.,  II  Wall.  (U.  S.)  624. 

England.  —  Fawcett  v.  Whitehouse, 
I  Russ.  &  M.  132;  Redmayne  v.  Fors- 
ter,  L.  R.  2  Eq.  467. 

Assignment  of  Share  after  Expiration 
— Suit  by  Assignee.  —  Although  a  new 
member  cannot  be  admitted  into  a 
partnership  without  the  consent  of  all 
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assignor  assigns  his  entire  interest  or  only  a  portion  of  it.* 

A  Mortgagee  or  Pledgee  of  one  partner's  interest  may  maintain  a 
bill  for  an  accounting  of  the  affairs  of  the  firm  and  a  payment  of 
his  debts  out  of  the  proceeds  of  the  mortgagor's  share.* 

Adequate  Eemedy  at  Law.  —  The  fact  that  the  plaintiff  knew  the  con- 
dition of  the  accounts  of  the  firm,  and  the  amount  and  value  of 
its  assets,  before  he  commenced  his  suit,  will  not  prevent  him 
from  having  recourse  to  equity.^ 

cc.  Personal  Representatives  of  Deceased  Partner.  —  The  executor 
or  administrator  of  a  deceased  partner  may  maintain  a  bill  for  an 
accounting  and  settlement.*     It  is  not  necessary  that  a  surviving 


parties,  yet  the  assignee  of  a  share  in 
the  concern  can,  after  the  partnership 
has  expired,  maintain  a  suit  in  chan- 
cery for  his  share  of  the  profits. 
Mathewson  v.  Clarke,  6  How.  (U.  S.) 

122. 

An  Assignee  of  an  Assignee  of  a  Copart- 
ner in  a  joint  purchase  and  sale  of 
lands  may  sustain  a  bill  in  equity 
against  the  other  copartners  and  the 
agent  of  the  partnership,  to  compel  a 
discovery  of  the  quantity  purchased 
and  sold,  and  for  an  account  and  dis- 
tribution of  the  proceeds.  Pendleton 
V.  Wambersie,  4  Cranch  (U.  S.)  73. 

A  Purchaser  on  Ezecntion  of  One  Part- 
ner's Share  may  maintain  the  bill. 
Farley  v.  Moog,  79  Ala.  148;  Commer- 
cial Bank  v.  Mitchell,  58  Cal.  42; 
"Witter  z\  Richards,  10  Conn.  37;  New- 
hall  V.  Buckingham,  14  111.  405;  Hub- 
bard V.  Curtis,  8  Iowa  i ;  Barrett  v. 
McKenzie,  24  Minn.  20;  Treadwell  v. 
Brown,  41  N.  H.  12;  Clement  v.  Fos- 
ter, 3  Ired.  Eq.  (N.  Car.)  213;  Nixon  v. 
Nash,  12  Ohio  St.  647;  Cogswell  v. 
Wilson,  17  Oregon  31;  Knerr  v.  Hoff- 
man, 65  Pa.  St.  126;  Durborrow's  Ap- 
peal, 84  Pa.  St.  404;  Lincoln  Sav. 
Bank  v.  Gray,  12  Lea  (Tenn.)  459; 
Clagett  V.  Kilbourne,  i  Black  (U  S.) 
346;  Chapman  v.  Koops,  3  B.  &  P.  289; 
Button  V.  Morrison,  17  Ves.  Jr.  193. 

An  Assignee  in  Bankruptcy  or  Insol- 
vency of  one  partner  may  maintain  the 
bill.  Burnside  v.  Merrick,  4  Met. 
(Mass.)  537. 

Joinder  of  Assignor  and  Assignee.  —  In 
a  suit  in  equity  by  one  partner  against 
the  other  for  an  account  and  settle- 
ment of  the  partnership  business,  the 
individual  creditor  of  the  plaintiff  and 
assignee  of  his  interest  in  the  results 
of  the  partnership  has  the  right  to  be 
joined  with  him  as  plaintiff  —  both 
having  an  interest  in  the  result  of  the 
accounting.       Nichol    v.    Stewart,    36 


Ark.   612.     But  see  ronira,  Dayton   v. 
Wilkes,  5  Bosw.  (N.  Y.)  655. 

Estoppel  by  Pleading  in  Another  Action. 
—  In  an  action  by  the  assignee  of  one 
partner  for  an  accounting  with  his  co- 
partners, defendants  are  not  concluded 
by  an  allegation  made  by  them  in 
another  action  as  to  the  amount 
contributed  to  the  firm  by  plaintiff's 
assignor.  Tennant  v.  Guy,  (Supreme 
Ct.)  3  N.  Y.  Supp.  697. 

1.  Stokes  V.  Stokes,  59  Hun  (N.  Y.) 

431- 

2.  Wallace's  Appeal,  104  Pa.  St.  559; 
Churchill  v.  Proctor,  31  Minn.  129, 
holding  that  a  plaintiff  is  not  com- 
pelled to  foreclose  first  and  then  insti- 
tute another  action  for  an  accounting. 

Bill  by  Purchaser  at  Foreclosure  Sale.  — 
Only  the  mortgagor's  interest  in  the 
firm  property  and  not  the  firm  property 
itself  can  be  sold  under  a  bill  to  fore- 
close a  mortgage  on  one  partner's  in- 
terest, but  the  purchaser  at  such  sale 
may  maintain  a  bill  to  ascertain  such 
interest.     Mechanics'  Bank  v.  Godwin, 

5  N.   J.    Eq.    334.     See   also  Smith  v. 
Evans,  37  Ind.  526. 

3.  Marx  v.  Goodnough,  23  Oregon 
545  [citing  Personette  v.  Pryme,  34  N. 
J.  Eq.  26;  Miller  v.  Brigham,  50  Cal. 
615]. 

4.  Alabama.  —  M'Laughlin  v.  Simp- 
son, 3  Stew.  &  P.  (Ala.)  85;  Costley  v. 
Towles,  46  Ala.  660. 

Arkansas.  —  Tate  z:  Tate,  35  Ark. 
289. 

Illinois.  —  Miller  v.  Jones,  39  111.  54. 

Indiana.  —  Valentine  v.  Wysor,  123 
Ind.  47. 

Louisiana.  —  Atkinson  v.  Rogers,  14 
La.  Ann.  643. 

Maryland.  —  Glenn  v.  Hebb,  12  Gill 

6  J.  (Md.)27i. 

Massachusetts.  —  Chandler  v.  Chand- 
ler, 4  Pick.  (Mass.)  78:  Freeman  v. 
Freeman,  136  Mass.  260. 
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partner  should  have  completed  the  liquidation  of  the  partnership 
affairs  before  an  action  for  an  accounting  can  be  maintained 
against  him  by  the  personal  representative  of  the  deceased 
partner.* 

Upon  the  Death  of  the  Administrator  the  right  to  enforce  a  settlement 
passes  to  the  administrator  de  bonis  non.^ 

dd.  Widow,  Heirs,  Legatees,  and  Distributees,  etc.  —  General  Bule.  — 
In  the  absence  of  special  circumstances,  the  widow,  heirs,  legatees, 
distributees,  or  creditors  of  a  deceased  partner  have  no  standing 
in  court  against  the  surviving  partner,  and  the  only  person  who 
can  maintain  a  bill  for  an  accounting  against  him  is  the  duly  quali- 
fied executor  or  administrator  of  such  deceased  partner,*  the 
remedy  of  the  widow,  heirs,  legatees,  distributees,  or  creditors 
being  against  the  personal  representative  alone.* 


New  Jersey.  —  Harrison  v.  Righter, 
II  N.  J.  Eq.  389. 

New  York.  —  Cheeseman  v.  Wig- 
gins, I  Thomp.  &C.(N.  Y.)  595;  Blake 
V.  Barnes,  63  Hun  (N.  Y.)  633,  18  N. 
Y.  Supp.  471,  28  Abb.  N.  Cas.  (N.  Y.) 
401. 

North  Carolina.  —  Pitt  v.  Moore,  99 
N.  Car.  85. 

Pennsylvania.  —  Grim's  Appeal,  105 
Pa.  St.  375. 

Rhode  Island. — Tillinghast  v.  Champ- 
lin,  4  R.  I.  173. 

Tennessee.  —  Watkins  v.  Fakes,  5 
Heisk.  (Tenn.)  185. 

Wisconsin. — Jennings  v.  Chandler, 
10  Wis.  21. 

United  States.  —  Wickliffe  v.  Eve,  17 
How.  (U.  S.)  468;  Denver  v.  Roane,  99 
U.  S.  355;  In  re  Clap,  2  Lowell  (U.  S.) 
168. 

England.  —  Heyne  v.  Middlemore,  i 
Rep.  in  Ch.  138;  Hackwell  v.  Eustman, 
Cro.  Jac.  410. 

Snbpartnership  —  Administrator  or  Sur- 
viving Partner. —  A  and  B  were  part- 
ners, A  carrying  on  the  business  of  the 
firm  in  Boston,  and  B  in  New  Orleans. 
A  took  in  C  as  a  partner  in  the  busi- 
ness carried  on  in  Boston,  and  A  and 
B  agreed  in  writing  that  after  a  settle- 
ment with  C  all  the  business  in  Bos- 
ton should  be  settled  by  the  articles  of 
agreement  between  A  and  B.  Real 
estate  was  afterwards  acquired  by  A 
and  C  in  Massachusetts  and  other 
states,  with  partnership  funds,  and  was 
agreed  to  be  treated  as  partnership 
property.  A  died.  It  was  held  that 
the  administratrix  of  his  estate  could 
not  maintain  a  bill  in  equity  to  compel 
C  to  sell  said  real  estate  as  surviving 
partner,  and  to  account  to  her  directly 


for  the  proceeds;  but  that  B,  as  sur- 
viving partner  of  the  original  firm,  had 
a  right  to  insist  on  C's  accounting 
with  him  therefor.  Shearer  v.  Paine, 
12  Allen  (Mass.)  289. 

Presentation  of  Claim  in  Probate  Court. 
—  No  claim  need  be  presented  against 
the  estate  of  a  deceased  managing  part- 
ner, for  the  allowance  and  approval  of 
the  administratrix  and  probate  court, 
before  bringing  an  action  by  the  repre- 
sentative of  a  copartner  against  the 
administratrix  of  the  deceased  manag- 
ing partner  for  an  accounting  and  set- 
tlement of  the  affairs  of  the  partnership, 
and  for  the  delivery  of  certain  property 
claimed  to  have  been  held  in  trust  by 
the  deceased  managing  partner  for  his 
copartner,  who  left  the  partnership 
business  in  charge  of  such  managing 
partner.     Roach  v.  Caraffa,  85  Cal.  436. 

1.  Walsh  V.  McKeen,  75  Cal.  519. 

2.  Worthy  v.  Brower,  93  N.  Car.  344. 

3.  Tate  v.  Tate,  35  Ark.  289;  Valen- 
tine V.  Wysor,  123  Ind.  47;  Hutton 
V.  Laws,  55  Iowa  ^10;  Rosenzweig  v. 
Thompson,  66  Md.  593;  Dyer  v.  Clark, 
5  Met.  (Mass.)  576;  Harrison  v. 
Righter,  11  N.  J.  Eq.  389;  Hyer  v. 
Burdelt,  i  Edw.  Ch.  (N.  Y.)325;  Blake 
V.  Barnes,  63  Hun  (N,  Y.)  633,  18  N. 
Y.  Supp.  471,  28  Abb.  N.  Cas.  (N.  Y.) 
401;  Murray  v.  Mumford,  6  Cow.  (N. 
Y.)44i;  Ludlow  v.  Cooper,  4  Ohio  St. 
i;  Davies  v.  Davies,  2  Keen  539;  Stain- 
ton  V   Carron  Co.,  18  Beav.  146. 

4.  Action  by  Widow  to  Becover  Her 
Separate  Estate.  —  If  the  husband  in- 
vests moneys  belonging  to  the  wife's 
statutory  separate  estate  in  a  mer- 
cantile partnership,  his  wife's  claim 
against  his  estate,  after  his  death,  is 
that  of  a  general  creditor  merely,  and 
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Exceptions  to  Bale.  —  Nevertheless,  circumstances  may  exist  which 
will  create  an  exception  to  the  general  rule  and  make  it  proper 
that  a  court  of  equity  should  entertain  an  action  brought  directly 
by  the  heirs  or  other  person  interested  in  the  estate  of  the 
deceased  partner,*  as  where  it  is  shown  that  there  is  collusion 
between  the  surviving  partner  and  the  executor,  the  latter  refus- 
ing to  compel  an  accounting  by  the  former,*  or  where  there  have 
been  such  dealings  or  relations  between  the  two  as  render  it  prob- 


cannot  be  enforced  as  a  trust  against 
the  partnership  business;  nor  can  she 
maintain  a  bill  in  equity  against  the 
surviving  partner  for  an  account  of 
the  profits  realized  after  the  death  of 
the  husband.  Although  the  husband 
is  not  accountable  to  the  wife  for  the 
profits  realized  from  a  mercantile  part- 
nership in  which  he  had  invested  mon- 
eys belonging  to  her  statutory  separate 
estate,  and  although  she  cannot  main- 
tain a  bill  in  equity  against  his  sur- 
viving partner  for  an  account  of  the 
profits  realized  by  the  partnership  busi- 
ness after  the  death  of  the  husband, 
yet  her  bill  may  be  maintained  as  an 
ordinary  bill  for  discovery  and  ac- 
count, if  it  contains  the  necessary  alle- 
gations as  to  the  complication  of  the 
accounts,  and  the  necessity  of  a  discov- 
ery from,  the  books  of  the  partnership. 
Dent  T'.  Slough,  40  Ala.  518. 

Joinder  of  Stirvivor  in  Bill  against  Per- 
sonal Bepresentative. —  Upon  a  bill  to 
compel  the  personal  representative  to 
account,  brought  by  a  creditor  or  other 
person  interested  in  the  estate,  the  per- 
sonal representative  is  the  only  neces- 
sary party,  but  even  in  the  absence  of 
an  averment  and  proof  of  collusion  the 
surviving  partner  may  be  joined  and 
an  account  demanded  against  him  to 
the  end  that  there  may  be  a  complete 
settlement  of  the  whole  transaction  in 
one  suit.  Per  Lord  Chancellor  Hard- 
wicke  in  Newland  v.  Champion,  i  Ves. 
106.  To  the  same  effect  is  Bowsher  v. 
Watkins,  i  Russ.  &  M.  277.  See  also 
Harrison  v.  Righter,  11   N.  J.  Eq.  389. 

See  further  Yeatman  v.  Yeatman,  7 
Ch.  Div.  210.  But  see  Rosenzweig  v. 
Thompson,  66  Md.  593,  wherein  it  was 
held  that  the  heir  and  distributee  of  a 
deceased  person  cannot  maintain  a  bill 
for  account  of  the  partnership  affairs 
against  the  administrator  of  the  de- 
ceased partner  and  the  surviving  part- 
ners jointly. 

Rule  Inapplicable  to  Joint  Stock  Com- 
panies.—  The  rule  as  to  joining  the 
partner  of  the  deceased  with  the  per- 


sonal representatives,  in  a  suit  for  ad- 
ministration, without  charging  and 
proving  collusion  (if  it  can  be  supported 
in  the  absence  of  any  additionaj  special 
circumstances),  does  not  apply  to  such 
a  partnership  as  a  joint  stock  com- 
pany. Stainton  v.  Carron  Co.,  18 
Beav.  146. 

1.  Ravenscraft  v.  Pratt,  22  Kan.  20; 
Rosenzweig  v.  Thompson,  66  Md.  593; 
Harrison  v.  Righter,  11  N.  J.  Eq.  389; 
Stainton  v.  Carron  Co.,  18  Beav.  146. 

Principle  of  Exception.  —  "  While  it  is 
undoubtedly  true,  as  a  general  rule, 
that  an  action  to  compel  a  surviving 
partner  to  account  can  only  be  main- 
tained by  the  personal  representative 
of  the  deceased  partner,  yet  circum- 
stances may  appear  which  create  an 
exception  to  the  general  rule,  and  make 
it  proper  that  a  court  of  equity  should 
entertain  an  action  on  behalf  of  the 
heirs.  Where  it  is  shown  that  there  is 
collusion  between  the  surviving  part- 
ner and  the  executor,  the  latter  refus- 
ing to  compel  an  accounting  by  the 
former,  or  where  there  has  been  such 
dealing  between  the  two  as  renders  it 
probable  that  the  executor  will  not 
make  a  bona  fide  effort  to  secure  an  ac- 
counting, or  other  like  circumstances 
appear,  it  has  been  held  that  the  heirs 
may  maintain  the  action.  In  the  ab- 
sence of  special  circumstances,  heirs 
have  no  locus  standi  against  the  surviv- 
ing partner."  Valentine  &.  Wysor,  123 
Ind.  47  [citing  2  Lindl,  Partn.  494; 
Harrison  v.  Righter,  11  N.  J.  Eq.  389; 
Hyer  v.   Burdett,  i   Edw.   Ch.  (N.  Y.) 

325]. 

2.  Collosion  between  Executor  and  Stir- 
vivor.—  Valentine  v.  Wysor,  123  Ind. 
47;  Rosenzweig  v.  Thompson,  66  Md. 
593;  Blake  v.  Barnes,  63  Hun  (N.  Y.) 
633,  18  N.  Y.  Supp.  471,  28  Abb.  N. 
Cas.  (N.  Y.)  401;  Hyer  v.  Burdett,  i 
Edw.  Ch.  (N.  Y.)325;  Travis  v.  Milne, 
9  Hare  141;  Stainton  v.  Carron  Co.,  18 
Beav.  157;  Seeley  v.  Boehm,  2  Madd. 
176;  Newland  v.  Champion,  i  Ves.  105; 
Davies  v.  Davies,  2  Keen  534. 


1072 


Volume  XV. 


Actions  between  Partners        PARTNERSHIP.        or  Their  Representatives. 

able  that  the  executor  will  not  make  a  bona  fide  effort  to  secure 
an  accounting.*  Under  these  and  other  similar  circumstances 
the  action  can  be  maintained  by  a  person  other  than  the  personal 
representative.* 

ee.  Creditors.  —  Simple  Contract  Creditors  cannot  maintain  a  bill  for 
an  accounting  and  settlement  of  the  partnership  affairs  and  a 
recovery  of  their  debt,^  though  it  is  sometimes  held  that  the 
death  of  a  member  or  insolvency  of  the  firm  renders  the  partner- 
ship assets  trust  funds  for  the  payment  of  firm  debts,  which  trust 
may  be  enforced  by  the  creditors  by  a  bill  in  equity.* 


1.  Valentine  v.  Wysor,  123  Ind.  47; 
Blake  v.  Barnes,  63  Hun  (N.  Y.)  633, 
18  N.  Y.  Supp.  471,  28  Abb.  N.  Cas. 
(N.  Y.)  401. 

"Sach  a  Bill  May  Be  Supported  in  all 
cases  where  the  relation  between  the 
executor  and  the  surviving  partners  is 
such  as  to  present  a  substantial  im- 
pediment to  the  prosecution  by  the  ex- 
ecutor of  the  rights  of  the  parties 
interested  in  the  estate  against  the  sur- 
viving partners."  Travis  v.  Milne,  9 
Hare  141.  Quoted  with  approval  in 
Stainton  v.  Carron  Co.,  18  Beav.  157. 

Same  Person  Both  Representative  and 
Survivor.  —  The  surviving  member  of  a 
partnership  cannot  be  held  to  account 
to  the  heirs  of  his  deceased  partner 
while  the  estate  of  such  deceased  part- 
ner is  in  probate,  although  he  is  him- 
self the  administrator.  The  remedy 
of  the  heirs,  if  not  satisfied  with  his 
action,  is  to  make  application  for  his 
removal  and  the  appointment  of  a  new 
administrator.  Hutton  v.  Laws,  55 
Iowa  710.  See  also  Hyer  v.  Burdett,  i 
Edw.  Ch.  (N.  Y.)  325,  wherein  it  was 
held  that  although  one  of  the  surviving 
partners  was  also  administrator,  the 
next  of  kin  could  not  file  a  bill  against 
the  surviving  partners  for  an  account- 
ing in  the  absence  of  a  charge  of  col- 
lusion between  the  administrator  and 
the  other  partners.  And  see  generally, 
for  cases  where  the  same  person  was 
both  surviving  partner  and  personal 
representative  of  the  deceased  partner. 
Sanderson  r/.  Sanderson,  17  Fla.  820; 
Boyle  V.  Boyle,  4  B.  Mon.  (Ky.)  570; 
Forward  v.  Forward,  6  Allen  (Mass.) 
494;  Stewart  v.  Burkhalter,  28  Miss. 
396;  Pointon  v.  Pointon,  L.  R.  12  Eq. 
547. 

2.  Where  the  Administrator  Refases  to 
Sue,  the  heirs  and  distributees  may 
maintain  the  suit  in  their  own  names. 
Ravenscraft  J/.  Pratt,  22  Kan.  20.  But 
see  Yeatman  v.  Yeatman,  7  Ch.  Div. 


210,  wherein  it  was  held  that  mere 
refusal  by  a  legal  personal  representa- 
tive to  sue  for  the  recovery  of  outstand- 
ing assets  will  not,  in  the  absence  of 
special  circumstances,  justify  a  resid- 
uary legatee  or  next  of  kin  in  suing 
the  legal  personal  representative  and 
the  alleged  debtor  to  the  estate. 

,  3.  Reese  v.  Bradford,  13  Ala.  837; 
Freeman  v.  Stewart,  41  Miss.  138; 
Young  V.  Frier,  9  N.  J.  Eq.  465;  Mitt- 
night  V.  Smith,  17  N.  J.  Eq.  259; 
Greenwood  v.  Brodhead,  8  Barb.  (N.  Y.) 
593;  Robb  V.  Stevens,  Clarke  Ch.  (N. 
Y.)  191;  Clement  v.  Foster,  3  Ired.  Eq. 
(N.  Car.)  213. 

A  Creditor  of  One  Partner  cannot  main- 
tain a  suit  for  an  accounting  of  the 
partnership  affairs,  although  his  claim 
is  for  a  share  of  such  partner's  profits. 
Reilly  v.  Reilly,  14  Mo.  App.  62. 

4.  Pearson  v.  Keedy,  6  B.  Mon. 
(Ky.)  128,  43  Am.  Dec.  160;  Guyton  v. 
Flack,  7  Md.  398;  Johnston  v.  Straus, 
26  Fed.  Rep.  57;  Fiske  v.  Gould,  12 
Fed.  Rep.  372;  Fitzpatrick  v.  Flanna- 
gan,  106  U.  S.  656;  Fink  v.  Patterson, 
21  Fed.  Rep.  602,  but  in  this  case  the 
partners  had  practically  made  a  dec- 
laration of  trust  in  favor  of  their  cred- 
itors. 

Contra.  —  Reese  v.  Bradford,  13  Ala. 
837;  Young  V.  Frier,  9  N.  J.  Eq.  465, 
overruling  Blackwell  v.  Rankin,  7  N.  J. 
Eq.  153. 

Insolvency  Ascertained  by  Return  of 
Nulla  Bona.  —  The  only  insolvency 
which  will  give  the  chancellor  jurisdic- 
tion to  decree  priority  of  payment  in 
favor  of  partnership  debts  is  that  which 
is  ascertained  and  established  by  a 
judgment,  execution,  and  return  of 
"  no  property  "  against  one  or  more 
of  the  partners.  The  mere  allegation 
that  the  firm,  or  the  partners  compos- 
ing it,  are  unable  to  pay  their  debts, 
whether  joint  or  individual,  or  both, 
does  not  constitute  a  ground  of  equi- 


15  Encyc.  PI.  &  Pr.— 68 
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Creditors'  Bills.  —  To  obtain  relief  in  equity  the  creditor  must 
bring  himself  within  the  ordinary  rules  governing  creditors'  bills, 
which  require  him,  in  the  absence  of  any  statute  to  the  contrary, 
to  show  a  judgment  creating  a  lien  upon  real  estate  or  an  execu- 
tion giving  him  a  preference  or  lien  upon  the  personalty.* 

//.  Employee  Sharing  Profits.  —  An  employee  who  is  entitled  to 
a  share  of  the  profits  may  maintain  a  bill  for  an  accounting  and 
for  discovery.* 

(c)  Necessary  and  Proper  Parties  —  aa.  All  Partners.  —  All  the  part- 
ners or  their  representatives  are  indispensable  parties  to  a  bill  filed 
to  procure  a  dissolution  of  the  partnership  and  an  accounting,' 


table  jurisdiction.  Nor  is  the  alleged 
apprehension  of  a  creditor  of  the  part- 
nership that  the  partners  would  use 
the  firm  property  and  effects  to  the 
payment  of  their  individual  debts,  suffi- 
cient to  give  the  chancellor  jurisdic- 
tion. Jones  %>.  Lusk,  2  Mete.  (Ky.) 
356. 

Bill  to  Marshal  Assets.  —  Where  both 
partners  of  a  firm  die,  leaving  copart- 
nership property  which  is  taken  pos- 
session of  by  their  individual  repre- 
sentatives, a  bill  in  equity  will  lie  in 
favor  of  one  of  the  creditors  of  the 
firm,  against  the  individual  repre- 
sentatives, to  have  the  assets  marshaled 
and  distributed  to  the  creditors  entitled 
to  them.  In  such  case  it  is  not  neces- 
sary to  obtain  judgment  before  resort- 
ing to  a  court  of  equity.  Fiske  v. 
Hills,  II  Biss.  (U.  S.)  294. 

1.  Wilson  V.  Strobach,  59  Ala.  488; 
Commercial  Bank  v.  Mitchell,  58  Cal. 
42;  Conroy  v.  Woods,  13  Cal.  626; 
Jones  V.  Lusk,  2  Mete.  (Ky.)  356;  Wit- 
ter V.  Richards,  xo  Conn.  37;  Tread- 
well  V.  Brown,  41  N.  H.  12;  Young 
V.  Frier,  9  N.  J.  Eq.  465;  Mittnight  v. 
Smith,  17  N.  J.  Eq.  259;  Greenwood  v. 
Brodhead,  8  Barb.  (N.  Y.)  593;  Robb  v. 
Stevens,  Clarke  Ch.  (N.  Y.;  191;  Cle- 
ment t.  Foster,  3  Ired.  Eq.  (N.  Car.) 
213;  Nixon  V.  Nash,  12  Ohio  St.  647. 
Compare  Fink  v.  Patterson,  21  Fed. 
Rep.  602,  and  Johnston  v.  Straus,  26 
Fed.  Rep.  57.  See  generally  article 
Creditors'  Bills,  vol.  5,  p.  388.' 

A  Creditor  of  a  Firm  Cannot  File  a  Bill 
to  Stop  the  Business  and  tie  the  hands  of 
all  or  any  of  the  partners  from  dispos- 
ing of  the  effects,  for  the  purpose  of 
applying  them,  even  to  satisfy  all  the 
creditors  of  the  firm  equitably,  and 
much  less  to  satisfy  his  own  debt 
singly,  whether  his  claim  against  the 
partnership  be  either  a  legal  or  an 
equitable  demand.     But  if  a  creditor  of 


one  of  the  partners  gets  a  judgment 
against  him,  a  court  of  equity  will  en- 
tertain the  bill  of  the  creditor  against 
all  the  partners  to  pay  the  debt  or  to 
have  the  partnership  account  taken, 
and  payment  made  out  of  the  surplus 
belonging  to  the  debtor.  Clement  v. 
Foster,  3  Ired.  Eq.  (N.  Car.)  213. 

A  Lien  by  Attachment  on  the  partner- 
ship assets  enables  a  creditor  to  file  a 
creditor's  bill  without  waiting  for 
judgment  and  execution.  Conroy  v. 
Woods,  13  Cal.  626;  Washburn  v.  Bel- 
lows Falls  Bank,  19  Vt.  278. 

2.  Channon  v.  Stewart,  103  111.  541; 
Hallett  V.  Cumston,  no  Mass.  32; 
Hargrave  v.  Conroy,  19  N.  J.  Eq.  281; 
Osbrey  v.  Reimer,  49  Barb.  (N.  Y.)  265, 
51  N.  Y.  630;  Bentley  v.  Harris,  10  R. 
I.  434;  Rishton  v.  Grissell,  L.  R.  5  Eq. 
326;  Turney  v.  Bayley,  4  De  G.  J.  & 
Sm.  332.  But  see  contra,  Mulholland 
V.  Rapp,  50  Mo.  42. 

3.  Alabama. — McGehee  z/.  Dougherty, 
10  Ala.  863. 

California.  —  Settembre  v.  Putnam, 
30  Cal.  490;  Wright  v.  Ward,  65  Cal. 
525;  Cuyamaca  Granite  Co.  v.  Pacific 
Paving  Co.,  95  Cal.  252;  Young  v. 
Hoglan,  52  Cal.  466. 

Georgia.  —  Elliott  v.  Deason,  64  Ga. 
64;  Wells  V.  Strange,  5  Ga.  22;  John- 
ston V.  Preer,  51  Ga.  313. 

Illinois.  —  Derby  v.  Gage,  38  111.  27; 
Rosensteil  v.  Gray,  112  111.  282;  Steven- 
son V.  Mathers,  67  111.  123. 

Indiana.  —  Duck  v.  Abbott,  24  Ind. 
349;    Dehority  v.  Nelson,  56  Ind.  414. 

Iowa.  —  Stout  z'.  Fortner,  7  Iowa  183; 
Westphal  v.  Henney,  49  Iowa  542. 

Kentucky.  —  Dozier  v.  Edwards,  3 
Litt.  (Ky.)  67;  Faulds  v.  Davis,  3  Ky. 
L.  Rep.  760. 

Louisiana.  —  Pratt  v.  McHatton,  il 
La.  Ann.  260;  Francis  v.  Lavine,  21  La. 
Ann.  265;  Geheebe  z/.  Stanby,  i  La. 
Ann.  17. 
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even  though  the  whereabouts  of  some  of  them  are  unknown,  and 
they  are  beyond  the  jurisdiction  of  the  court  and  cannot  be 
served,  unless  it  appears  from  the  averments  and  proof  that  the 


Maine.  —  Fuller  v.  Benjamin,  23  Me. 
255;  Mudgett  V.  Gager,  52  Me.  541. 

Maryland.  —  McKaig  v.  Hebb,  42 
Md.  227;  Grove  v.  Fresh,  9  Gill  &  J, 
(Md.)  2S0. 

Michigan.  —  Jenness  v.  Smith,  58 
Mich.  280. 

Minnesota.  —  Wickham  v.  Davis,  24 
Minn.  167. 

Montana.  —  McMahon  v.  Thornton, 
4  Mont.  46. 

New  Hampshire.  —  Raymond  v.  Put- 
nam, 44  N.  H.  160;  Raymond  v.  Came, 
45  N.  H.  201. 

New  York.  —  Arnold  v.  Arnold,  90 
N.  Y.  583:  Stanfield  7;.  Leavitt.  (N.  Y. 
1881)  II  Rep.  746;  Stokes  v.  Stokes,  59 
Hun  (N.  Y.)43i;  Martin  v.  Wagener, 

1  Thomp.  &  C.  (N.  Y.)  509. 

North    Carolina.  —  Buford  v.  Neely, 

2  Dev.    Eq.   (N.   Car.)  481;  Allison  v. 
Davidson,  2  Dev.  Eq.  (N.  Car.)  79. 

Ohio.  —  Evans  v.  Dunn,  26  Ohio  St. 
439;  Benninger  v.  Gall,  i  Cine.  Super. 
Ct.  Rep.  331. 

Virginia.  —  Waggoner  v.  Gray,  2 
Hen.  &  M.  (Va.)  603. 

United  States.  —  New  York  Fourth 
Nat.  Bank  v.  New  Orleans,  etc.,  R. 
Co..  II  Wall.  (U.  S.)  624;  Gray  v. 
Larrimore,  2  Abb.  (U.  S.)  542,  10 
Fed.  Cas.  No.  5,721. 

England.  —  Evans  v  Stokes,  i  Keen 
24;  Hills  V.  Nash,  i  Phil.  594. 

Surviving  Partners.  —  In  a  proceeding 
by  one  partner  after  the  death  of  a 
copartner  for  an  accounting,  a  surviv- 
ing partner  is  a  necessary  party.  Ar- 
nold V.  Arnold,  90  N.  Y.  580. 

An  Insolvent  Partner  is  a  necessary 
partner.  Fuller  v.  Benjamin,  23  Me. 
255. 

A  Partner  Who  Has  Sold  or  Assigned 
His  Interest  is  nevertheless  a  necessary 
party  as  he  may  be  found  indebted  to 
the  firm,  and  a  discovery  may  be  re- 
quired from  him.  He  is  also  a  neces- 
sary party  in  order  to  protect  the 
defendants  from  a  subsequent  claim 
that  the  assignment  was  invalid. 
Wright  V.  Ward,  65  Cal.  525;  Blood  v. 
Fairbanks,  48  Cal.  171;  Settembre  7/. 
Putnam,  30  Cal.  490;  Cuyamaca  Gran- 
ite Co.  V.  Pacific  Paving  Co.,  95  Cal. 
252;  Bracken  v.  Kennedy,  4  111.  558; 
Bartlett  v.  Parks,  i  Cush.  (Mass.)  82; 
Ogden  V.  Arnot,  29  Hun  (N.  Y.)  146; 
Buford  V.  Neely,  2  Dev.  Eq.  (N.  Car.) 


481;  Raiguel's  Appeal,  80  Pa.  St.  234;  • 
New  York  Fourth  Nat.  Bank  v.  New 
Orleans,   etc.,   R.  Co-^ii  Wall.  (U.  S.) 
624. 

Partner  Whose  Interest  Has  Been  Sold 
nnder  Ezecntion.  —  Where  certain 
articles  of  partnership  property  are  sold 
on  execution  against  one  partner,  such 
partner  is  a  necessary  party  to  a  bill 
by  the  purchaser  to  adjust  the  partner- 
ship affairs  and  sell  the  partnership 
property  and  distribute  the  proceeds. 
If  he  is  not  joined  and  his  entire  in- 
terest in  the  partnership  property  is 
allowed  to  the  purchaser,  there  is  error 
of  which  his  copartner  may  complain 
as  he  by  it  is  subjected  to  another  ac- 
counting at  the  suit  of  the  debtor  part- 
ner.    Gerard  v.  Bates,  124  111.'  150. 

Partner  Who  Has  Been  Substituted  by 
Another.  —  Where  A,  B,  and  C  are  in 
partnership,  and  C  sells  all  his  interest 
in  the  property  and  credits  to  D,  who 
takes  his  place  in  the  firm,  and  a  bill 
for  settlement  and  account  is  subse- 
quently filed  by  B  against  A  and  D, 
C  need  not  be  made  a  party.  Howell 
V.  Harvey,  5  Ark.  270. 

Sale  of  Part  of  an  Interest.  —  Where  a 
partner's  interest,  not  in  the  entire 
partnership,  but  in  certain  specified 
articles  belonging  to  it,  is  levied  on 
and  sold,  on  an  execution  against  him 
individually  his  interest  in  the  rest  re- 
mains untouched,  and  he  is  a  neces- 
sary party  to  a  suit  by  such  purchaser 
for  an  accounting  and  division  of  the 
property.     Gerard  z/.  Bates,  124  III.  150. 

A  Retiring  Partner  is  a  proper  but  not 
a  necessary  party.  Jones  v.  Clark,  42 
Cal.  180,  wherein  it  was  held  that  a  re- 
tired partner  who  had  not  retained  his 
lien  to  have  the  assets  applied  to  the 
debts  is  not  a  necessary  though  he  may 
be  a  proper  party.  See  also  Howell  v. 
Harvey,  5  Ark.  270,  39  Am.  Dec.  376. 

Vermont  Statute.  —  Where  one  of 
three  partners  purchases  the  entire  in- 
terest and  holds  and  represents  the 
share  of  one  of  the  others,  he  becomes, 
both  in  equity  and  at  law,  under  the 
Vermont  statute,  directly  liable  to 
whatever  partnership  claim  the  re- 
maining partner  has  against  the  re- 
tiring one,  and  the  latter  is  not  a 
necessary  party.  Kendrick  v.  Tarbell, 
27  Vt.  512. 

Title  in  One   Partner.  —  Though   the 
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interests  of  such  persons  will  not  be  prejudiced  by  the  decree  and 
also  that  they  are  not  necessary  to  the  just  ascertainment  of  the 
merits  of  the  case  or  the  protection  of  other  persons  who  are 
made  parties.* 

Where  the  Partners  Are  Very  Numerous,  and  all  interests  are  adequately 
represented  "Ijy  parties  before  the  court,  the  presence  of  all  the 
partners  will  be  dispensed  with.* 


title  to  the  property  of  the  partnership 
is  in  a  single  partner,  all  of  the  part- 
ners are  necessary  parties.  Wells  v. 
Strange,  5  Ga.  22;  Stevenson  v.  Math- 
ers, 67  111.  123. 

Wife  of  Partner. —  In  an  action  to 
dissolve  a  copartnership  where  on^  of 
the  questions  involved  in  the  suit  is 
whether  the  property  described  in  the 
complaint  is  the  homestead  of  the  de- 
fendant or  the  property  of  the  partner- 
ship, the  wife  of  the  defendant  is  a 
necessary  party  to  the  action.  Rhodes 
V.  Williams,  12  Nev.  20. 

1.  Fuller  V.  Benjamin,  23  Me.  255; 
Mudgett  V.  Gager,  52  Me.  541;  Towle 
V.  Pierce,  12  Met.  (Mass.)  329;  Gray  -/. 
Larrimore,  2  Abb.  (U.  S.)  542. 

When  Nonresident  Partner  Is  Indispens- 
able.—  In  an  action  for  an  accounting 
between  one  member  of  a  partnership 
and  a  purchaser  of  the  interest  of  the 
other  partner  at  an  execution  sale,  the 
partner  whose  interest  has  been  sold  is 
a  necessary  and  indispensable  party  to 
the  action,  notwithstanding  it  is  alleged 
that  he  is  out  of  the  state,  and  his 
whereabouts  is  unknown.  Wright  v. 
Ward,  65  Cal.  525.  See  also  Young  v. 
Hoglan,  52  Cal.  466. 

Decree  without  Prejudice  to  Partner 
Not  Brought  In.  —  In  New  York  Fourth 
Nat.  Bank  v.  New  Orleans,  etc.,  R. 
Co.,  II  Wall.  (U.  S.)  624,  it  was  held 
that  in  a  suit  for  the  settlement  of  the 
accounts  of  a  copartnership  all  the 
partners  were  indispensable  parties  and 
that  no  decree  therein  could  be  ren- 
dered until  all  the  partners  were  made 
parties,  and  that  if  this  was  impossible, 
and  a  decree  could  not  be  made  with- 
out prejudice  to  one  not  a  party,  the 
suit  must  be  dismissed. 

When  Nonresident  Partner  Need  Not  Be 
Joined.  —  "  The  general  rule  is  that  to 
a  bill  against  a  partnership  all  the 
partners  must  be  made  parties;  but  if 
one  of  the  partners  be  resident  in  a 
foreign  country,  so  that  he  cannot  be 
brought  before  the  court,  and  the  fact 
is  so  charged  in  the  bill,  the  court  will 
ordinarily  proceed   to   make  a  decree 
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against  the  partners  who  are  within 
the  j  urisdiction ;  with  this  qualification, 
however,  that  it  can  be  done  without 
manifest  injustice  to  the  absent  part- 
ner. Story  Eq.  PI.,  §  78.  The  bill 
avers  that  all  the  absent  partners  have 
received  their  full  share  of  the  partner- 
ship effects;  and  if  so  they  cannot  be 
prejudiced  by  any  decree  which  may 
be  obtained  in  the  present  case." 
Towle  V.  Pierce,  12  Met.  (Mass.)  329, 
46  Am.  Dec.  679. 

Insolvent  Nonresidents.  —  Nonresident 
partners  who  are  insolvent,  Scott  v. 
Bryan.  96  N.  Car.  289,  or  who  have 
disposed  of  all  their  interest  to  their 
copartners,  Beck  v.  Thompson,  22  Nev. 
X09,  are  not  necessary  parties. 

2.  Eule  Where  Parties  Are  Very  Numer- 
ous.—  A  bill  will  not  be  dismissed 
because  all  the  persons  materially  in- 
terested in  the  subject-matter  were  not 
made  parties  to  the  suit,  where  the 
number  is  so  great  as  to  make  it  im- 
practicable or  greatly  inconvenient  and 
expensive.  But  it  must  appear  that  a 
full  and  complete  decree  can  be  made 
as  between  the  parties  before  the  court, 
and  that  without  substantial  injury  to 
third  persons.  Stimson  v.  Lewis,  36 
Vt.  91.  For  a  full  discussion  of  this 
doctrine,  see  article  Parties  to  Ac- 
tions, ante,  p.  456. 

Eule  Illustrated.  —  "In  Evans  v. 
Stokes,  I  Keen  24,  the  bill  was  filed  to 
have  the  affairs  of  a  joint  stock  com- 
pany—  which  was  a  copartnership  — 
wound  up  and  settled  under  the  decree 
of  the  court,  and  accounts  of  the  part- 
nership property  taken,  and  a  sale  of 
some  portion  of  the  property  made  by 
the  directors  set  aside;  and  it  was  held 
that  all  of  the  members  of  the  company, 
however  numerous,  must  be  made  par- 
ties. '  It  is  perfectly  obvious,' said  the 
master  of  the  rolls,  'that  a  suit  where  all 
the  accounts  of  the  partnership  are  to 
be  taken,  and  the  rights  of  all  the  par- 
ties are  to  be  determined,  as  bettveen 
themselves,  and  under  the  various  cir- 
cumstances in  which  they  stand  in  re- 
lation to  each  other,  some  of  them,  for 
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Application  of  Ordinary  Bules.  —  These  exceptions  are  in  accordance 
with  a  well-settled  rule  as  to  parties  in  equity,  which  has  been 
fully  considered  elsewhere  in  this  work.* 

bb.  Personal  Representatives,  Heirs,  and  Devisees  of  Deceased  Partner. 
—  Where  one  partner  is  dead,  his  personal  representatives  are 
necessary  parties  in  order  to  represent  his  interest,*  but  his  heirs 
and  distributees  are  not  necessary,  and  usually  not  even  proper, 
parties.* 


instance,  having  paid  their  calls  and 
others  having  omitted  to  do  so,  cannot 
be  prosecuted  in  the  absence  of  any  of 
those  parties.'  "  Quoted  with  approval 
in  Gray  v.  Larrimore.  2  Abb.  (U.  S.) 
542. 

One  Suing  for  All.  —  See  Benninger 
V.  Gall,  I  Cine.  Super.  Ct.  Rep.  331. 
See  also  generally  article  Parties  to 
Actions,  ante,  p.  456,  for  a  full  discus- 
sion of  suits  by  one  person  on  behalf 
of  inany. 

1.  See  article  Parties  to  Actions, 
ante,  p.  456. 

General  Bule  Not  Jurisdictional.  — 
When  the  partners  are  too  numerous 
to  be  brought  on  the  record,  a  decree 
can  nevertheless  be  made,  the  rule  re- 
quiring all  partners  to  be  made  parties 
being  a  matter  of  policy  and  con- 
venience rather  than  of  jurisdiction. 
Stimson  v.  Lewis,  36  Vt.  91. 

2.  Burchard  v.  Boyce,  21  Ga.  6; 
Pearce  v.  Bruce,  38  Ga.  444;  Frederick 
V.  Cooper,  3  Iowa  171;  Fuller  v.  Benja- 
min, 23  Me.  255;  Jenness  v.  Smith,  58 
Mich.  280;  Whitney  v.  Gotten,  53  Miss. 
689;  Walkenshaw  v.  Perzel,  4  Robt. 
(N.  Y.)  426,  32  How.  Pr.  (N.  Y.)  233; 
Stokes  V.  Stokes,  59  Hun  (N.  Y.-)43i; 
Still  V.  Holbrook,  23  Hun  (N.  Y.)  517; 
Blakely  v.  Smock,  96  Wis.  611;  Bartle 
V.  Coleman,  3  Cranch  (C.  C.)  283,  2 
Fed.  Gas.  No.  1,072. 

The  Administrator  of  a  Partner  Who 
Has  Assigned  His  Interest  and  then  died 
is  a  necessary  party  to  a  suit  by  the 
assignee  for  an  accounting,  De  Man- 
derfield  v.  Field,  7  N.  Mex.  17. 

The  Surviving  Partner  is  a  proper  co- 
defendant  in  a  bill  in  equity  which 
seeks  to  enjoin  the  administrator  of  a 
deceased  partner  from  suing  the  com- 
plainant at  law  upon  notes  given  in 
unsettled  dealings  between  complain- 
ant and  the  deceased  partner,  relating 
to  partnership  affairs,  and  to  compel  an 
accounting  in  respect  to  those  deal- 
ings.    Scott  V.  Scott,  33  Ga.  102, 

In  the  Case  of  a  Limited  Partnership  the 
personal  representatives  of  a  deceased 


special  partner  should  be  joined  as 
parties  to  a  bill  for  an  injunction  and 
receiver  to  close  up  the  business  on  the 
ground  of  insolvency,  and  as  they  may 
represent  conflicting  interests  of  the 
testator  they  should  properly  be  made 
defendants.  Especially  should  they  be 
brought  in  as  parties  where  the  dece- 
dent had  covenanted  that  the  partner- 
ship should  continue  for  a  term  of  years. 
Walkenshaw  v.  Perzel,  4  Robt.  (N.  Y.) 
426,  32  How.  Pr.  (N.  Y.)  233. 

3.  Van  Aken  v.  Clark,  82  Iowa  256; 
Coster  V.  Clarke,  3  Edw.  Ch.  (N.  Y.) 
428;  Cheeseman  c/.  Wiggins,  i  Thomp. 
&  C.  (N.  Y.)  595;  Blakely  v.  Smock,  96 
Wis.  6ii;  Moore  v.  Huntington,  17 
Wall.  (U.  S.)  417. 

Persons  Beneficially  Entitled  to  the 
share  of  a  deceased  partner  are  not 
necessary  parties,  as  their  rights  are 
sufficiently  represented  and  protected 
by  the  personal  representative.  Coster 
V.  Clarke,  3  Edw.  Ch.  (N.  Y.)  428. 

Joinder  of  Personal  Bepresentative  and 
Heirs  at  Law.  —  A  bill  in  equity  to 
settle  an  unsettled  portion  of  the  affairs 
of  a  partnership,  relating  to  both  realty 
and  personalty,  in  which  both  the  per- 
sonal representatives  and  the  heirs  at 
law  of  the  deceased  partner  are  con- 
cerned and  which  cannot  well  be  sep- 
arated, may  be  brought  against  such 
parties  jointly.  Frederick  v.  Cooper, 
3  Iowa  171.  See  also  Dilworth  v.  May- 
field,  36  Miss.  40. 

Dismissal  as  to  Heir  where  Administra- 
tor Has  Sufficient  Personalty.  —  Upon  a 
bill  for  an  accounting  against  the  ad- 
ministrator of  a  deceased  partner,  the 
heirs  of  the  decedent  are  proper  but 
not  necessary  parties,  and  where  the 
proof  shows  ample  personal  property 
in  the  hands  of  the  administrator,  the 
bill  may  be  dismissed  as  against  such 
heirs,  as  they  can  be  liable  only  where 
there  is  a  want  of  personalty.  Di- 
versey  v.  Johnson,  93  111.  547. 

Administrator  of  Heir.  —  Where  part- 
nership real  estate  has  been  sold  by  the 
guardian  of  the  heir  of  the  partner  ia 


1077 


Volume  XV. 


Actions  between  Partners        PARTNERSHIP.        or  Their  Representatives. 


cc.  Purchaser,  Assignee,  and  Mortgagee  of  Partner's  Interest.  —  The 
purchaser  of  a  partner's  interest  is  a  necessary  party,*  as  are  also 
the  mortgagee  of  a  surviving  partner  *  and  the  assignee  of  a  bank- 
rupt partner.' 

dd.  Creditors.  —  Creditors  of  the  firm  are  not  as  a  general  rule 
either  necessary  or  proper  parties.  "*  They  will  usually  be  allowed 
to  intervene,  however,  and  come  into  court  to  establish  their 
claims,*  though  it  seems  that  such  intervention  is  unnecessary,  as 
the  court  will  fully  protect  their  interests  through  its  receiver  or 
otherwise.* 


possession,  the  administrator  of  such 
heir  after  his  death  is  a  proper  party  to 
a  suit  in  equity  by  the  other  partner  to 
recover  his  share  of  the  proceeds.  Mc- 
Guire  v.  Ramsey,  9  Ark.  518. 

1.  Gerard  v.  Bates,  124  111.  150;  Rosen- 
stiel  V.  Gray,  112  111.  282;  Settembre  v. 
Putnam,  30  Cal.  490;  White  v.  White, 
4  Md.  Ch.  418;  Glynn  v.  Phetteplace, 
26  Mich.  383.  And  see  Hayes  v.  Heyer, 
4Sandf.  Ch.  (N.  Y.)  485;  Buford  v. 
Neely,  2  Dev.  Eq.  (N.  Car.)  481. 

A  Person  Who  Has  Acquired  an  Interest 
in  a  partnership  and  its  property,  and 
has  been  recognized  as  a  partner,  is  a 
proper  party  to  a  bill  for  an  accounting 
between  partners.  Rosenstiel  v.  Gray, 
1X2  111.  282. 

A  Purchaser  on  Execution  of  one  part- 
ner's interest  is  properly  made  a  party 
defendant.  Wright  v.  Ward,  65  Cal. 
525. 

Nominal  Purchaser  without  Interest.  — 
In  an  action  for  the  settlement  of  a 
commercial  partnership,  it  is  not  neces- 
sary to  join,  as  a  party  plaintiff,  the 
apparent  transferee  of  a  portion  of  the 
partnership  interest,  if  it  appears  that 
such  transferee  was  a  person  inter- 
posed, with  no  real  rights  in  the  prem- 
ises. Janney  v.  Brown,  36  La,  Ann. 
118. 

2.  Pitt  V.  Moore,  99  N.  Car.  85. 

3.  Fuller  v.  Benjamin,  23  Me.  255. 

4.  Gridley  v.  Conner,  2  La.  Ann.  87; 
Hoxie  V.  Carr,  i  Sumn.  (U.  S.)  173,  12 
Fed.  Cas.  No.  6,802;  Duden  v.  Maloy, 
37  Fed.  Rep.  98;  Howell  v.  Harvey,  5 
Ark.  270,  39  Am.  Dec.  376;  Bissell  v. 
Ames,  17  Conn.  121;  Warren  v.  War- 
ren, 56  Me.  360;  Lyons  v.  Murray,  95 
Mo  23. 

Attaching  Creditors.  —  In  an  action  to 
dissolve  a  firm,  attaching  creditors  are 
not  proper  parties  defendant  for  the 
purpose  of  having  their  attachments 
declared  void  and  their  actions  re- 
strained. Fielding  v.  Lucas,  87  N.  Y. 
197,  affirming  22  Hun  (N.  Y.)  22. 


5.  Grossini  v.  Perazzo,  66  Cal.  545; 
White  V.  White,  169  Mass.  52;  Wash- 
burn V.  Goodman,  17  Pick.  (Mass.)  5x9; 
Ross  V.  Titsworth,  37  N.  J.  Eq.  333; 
Updike  V.  Doyle,  7  R.  I.  446;  Jacobson 
V.  Landolt,  73  Wis.  142.  See  also  John- 
son V.  Miller,  55  111.  App.  168. 

Judgment  Creditors.  —  Where  judg- 
ment creditors  have  recovered  their 
judgments  against  partners  after  the 
filing  of  a  bill  by  one  partner  against 
the  other  for  settlement  of  the  affairs 
of  the  firm,  and  had  issued  execution 
thereon,  before  decree  for  dissolution 
and  call  for  creditors,  though  after  the 
appointment  of  a  receiver,  they  were 
held  entitled  to  the  benefit  of  their 
liens.  But  to  obtain  relief  they  must 
be  made  parties,  and  leave  will  be 
given  them  to  apply  to  be  let  in.  Ross 
?'.  Titsworth,  37  N.  J.  Eq.  333. 

A  Lien  Claimant  Has  the  Bight  to  In- 
tervene in  a  suit  for  a  partnership 
accounting,  in  which  a  receiver  is  ap- 
pointed, for  the  purpose  of  asserting 
his  lien.  Jacobson  v.  Landolt,  73  Wis. 
142. 

An  Individual  Creditor  of  One  Partner 
who  has  levied  an  attachment  on  firm 
assets  cannot,  under  Cal.  Code  Civ. 
Pro.,  §  387,  authorizing  intervention  in 
certain  cases,  intervene  in  an  action 
for  a  dissolution,  accounting,  and  set- 
tlement of  the  partnership.  Isaacs  v. 
Jones,  121  Cal.  257. 

6.  Gridley  v.  Conner,  2  La.  Ann,  87. 
See  also  article  Receivers,  and  see  in- 
fra, V.  2.  b.  (11)  Right  to  Dismiss  Bill. 

Uotion  or  Petition  by  Creditors.  — 
Creditors  who  are  not  parties  to  the 
suit  can  make  no  motion  therein  with- 
out first  being  admitted  as  parties. 
Ross  V.  Titsworth,  37  N.  J.  Eq.  333, 
citing  Linn  v.  Wheeler,  21  N.  J.  Eq. 
231. 

Where,  upon  a  suit  between  parties 
for  a  dissolution,  ihe  partnership  prop- 
erty comes  into  the  hands  of  a  receiver, 
before  one  claiming  a  special  lien  levies 
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ee.  SuBPARTNERSHiPs,  —  UpoH  a  bill  foF  an  accounting  of  the  affairs 
of  a  subpartnership,  the  menibers  of  such  subpartnership  are  the 
only  necessary  parties,*  though  it  seems  that  a  member  of  the 
principal  firm  who  is  not  also  a  member  of  the  subordinate  firm 
may  be  made  a  party  for  the  purpose  of  discovery.* 

ff.  Miscellaneous  Cases.  —  In  a  suit  for  dissolution  on  the  ground 
of  a  fraudulent  sale  by  a  partner  to  a  third  person,  the  third  per- 
son may  be  made  a  party  in  order  to  avoid  circuity  of  action,  as 
the  sale  may  be  adjudged  fraudulent  and  void,  and  the  vendee 
compelled  to  account  for  it  or  its  value.' 

Bill  to  Set  Aside  Sale  of  Interest  Fraudulently  Procured.  —  A  partner  who 
has  been  induced  to  sell  his  interest  by  fraudulent  representations 
in  seeking  to  set  aside  the  sale  and  for  an  accounting  need  join  as 
parties  defendant  only  such  persons  as  participated  in  the  fraud, 
or  are  in  possession  of  the  property  out  of  which  he  was 
defrauded.* 


his  attachment  upon  it,  and  such  claim- 
ant desires  to  vacate  the  order  appoint- 
ing the  receiver,  he  must  proceed  by 
filing  a  petition  setting  forth  the  facts 
upon  which  he  relies  to  obtain  a  vaca- 
tion of  the  appointment.  A  summary 
proceeding  by  motion  is  not  the  appro- 
priate method.  Jacobson  v.  Landolt, 
73  Wis.  142. 

1.  Brown  v.  De  Tastet,  Jac.  284. 
Where  Two  of  Three  Partners  in  a  Mine 

make  a  contract  with  a  person  not  in- 
terested in  the  same,  by  which  he  be- 
comes entitled  to  a  share  of  their 
interest  and  a  like  share  of  the  profits 
of  their  interest,  the  two  are  the  only 
necessary  parties  defendant  in  an 
action  brought  by  the  person  they  con- 
tract with  to  determine  his  right  to  a 
share  in  the  mine  and  a  corresponding 
share  of  the  profits  on  their  interest. 
Seltembre  v.  Putnam,  30  Cal.  490. 

2.  Parties  Joined  for  Discovery. — Where 
A,  a  partner  of  B  and  C,  having  also 
entered  into  a  distinct  copartnership 
with  D,  who  transacted  the  business  of 
the  same,  gave  a  bond  to  B  and  C  to 
share  with  them  his  proportion  of  the 
profits  of  this  last  copartnership,  it  was 
held  upon  a  bill  in  equity  by  C  against 
A  and  B  to  compel  a  discovery  and 
settlement  of  their  partnership  con- 
cerns, that  D  might  be  made  a  party 
to  the  suit.  Chandler  v.  Chandler,  4 
Pick.  (Mass.)  78.  Generally,  as  to  the 
right  to  make  a  person  without  interest 
a  party  for  the  sake  of  discovery,  see 
article  Discovery,  vol.  6,  p.  728. 

3.  Palmer  v.  Tyler,  15  Minni  106; 
Penniman  v.  Jones,  58  N.  H.  447; 
Webb  V.  Helion,  3  Robi.  (N.  Y.)  625; 


Wade  V.  Rusher,  4  Bosw.  (N.  Y.)  537. 
And  see  Bartlett  v.  Parks,  i  Cush. 
(Mass.)  82;  Chalk  v.  Traders'  NaU 
Bank,  87  N.  Car.  200. 

Purchaser  at  Beceiver's  Sale.  —  In  an 
action  by  the  wife  of  a  surviving  part- 
ner against  a  receiver  of  the  firm,  who 
has  sold  real  estate  as  partnership  prop- 
erty and  has  the  proceeds  in  court,  to 
recover  one-sixth  of  such  proceeds,  on 
the  ground  that  the  real  estate  was 
owned  by  her  husband  and  his  deceased 
partner  as  tenants  in  common,  the  pur- 
chasers of  such  property  are  neither 
proper  nor  necessary  parties.  New- 
come  V.  Wiggins,  78  Ind.  306. 

4.  Hirsch  v.  Adler,  21  Ark.  338; 
Lockhart  v.  Harrell,  6  La.  Ann.  531; 
Berkey  v.  Judd,  22  Minn.  287.  And 
see  Newcome  v.  Wiggins,  78  Ind.  306. 

Upon  a  Bill  to  Set  Aside  a  Settlement 
and  a  Sale  of  plaintiff's  interest  to  his 
copartners  and  for  an  accounting,  the 
personal  representatives  of  one  of  the 
partners  to  whom  plaintiff  sold  are  not 
necessary  parties,  but  the  bill  may  be 
maintained  against  the  surviving  part- 
ners alone.  Berkey  v.  Judd,  22  Minn. 
287. 

Innocent  Partner.  —  Upon  a  bill  for  an 
account  alleging  that  complainant  sold 
his  interest  in  a  firm  to  one  of  the 
members  thereof  for  less  than  its  value, 
through  fraud  of  the  vendee,  and  that 
the  firm  has  been  dissolved,  the  third 
partner  cannot  be  made  a  party  defend- 
ant, as  no  decree  can  be  rendered 
against  him.  Hirsch  v.  Adler,  21  Ark. 
338. 

One  Confederating  with  a  Member  of  a 
firm  to  defraud  the    firm  is  properly 
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Bill  to  Compel  Conveyance.  —  A  purchaser  of  part  of  the  interest  of  a 
partner  seeking  merely  to  ascertain  and  obtain  a  conveyance  of 
what  he  had  purchased  need  make  only  his  vendor  a  party.* 

Sale  of  Shares  —  Distribution  of  Proceeds.  —  In  a  controversy  between 
several  partners  who  have  contracted  to  sell  their  shares  for  the 
distribution  of  the  purchase  money,  the  other  partners  who  are 
not  affected  by  the  result  are  not  proper  parties.* 

Accounting  by  One  Not  a  Partner.  —  A  person  not  a  partner  cannot 
be  called  to  account  as  a  partner.^ 

Any  Person  Claiming  or  Holding  Property  alleged  to  be  partnership 
assets  is  a  necessary,  or  at  least  a  proper,  party  to  a  suit  to  settle 
the  partnership."* 

The  Principal  Debtor  is  not  a  necessary  party  to  a  bill  to  settle  a 
copartnership  where  the  plaintiff  has  assigned  his  interest  in  it  to 
indemnify  the  surety.* 

(d)  Baising,  Waiving,  and  Curing  Objections  —  aa.  In  General.  —  The 
methods  of  raising,  waiving,  and  curing  objections  as  to  parties  is 
governed  by  rules  of  general  application  which  have  been  else- 
where fully  considered.® 


joined  as  a  codefendant  in  a  suit  in 
equity  for  an  account  of  the  partner- 
ship moneys  converted.  Penniman  v. 
Jones,  58  N.  H.  447.  And  see  Wil- 
liams V.  Nicholson,  25  Ga.  560. 

1.  If,  in  an  action  brought  against 
two  of  several  mining  partners  to 
establish  the  plaintiif's  right  to  an  in- 
terest in  the  mine,  under  a  contract 
with  the  defendants,  and  for  a  convey- 
ance and  an  account  and  a  dissolution 
of  the  partnership,  the  plaintiff  is  con- 
tent with  a  judgment  establishing  his 
right  and  directing  a  conveyance,  and 
waives  an  account  and  dissolution,  the 
court  may  grant  that  relief  and  give 
judgment  without  making  the  other 
partners  parties  defendant.  Settembre 
V.  Putnam,  30  Cal.  490. 

2.  Butterfield  v.  Beardsley,  28  Mich. 
412. 

3.  Bissell  V.  Ames,  17  Conn.  129; 
White  V.  White,  4  Md.  Ch.  418. 

An  Incoming  Partner  Is  Not  a  Proper 
Party  to  a  suit  by  one  of  the  original 
partners  against  the  retiring  partner 
for  an  accounting,  notwithstanding  the 
complaint  alleges  that  he  has  funds  of 
the  new  partnership  in  his  hands  which 
were  collected  by  the  procurement  of 
the  retiring  partner.  Harper  v.  An- 
derson, (Cal.  1894)  37  Pac.  Rep.  926. 

A  Mere  Employee  is  not  a  proper 
party.  Chalmers  v.  Chalmers,  81  Cal. 
81. 

Corporation  Succeeded  by  Firm.  — 
Where  a  part  of  the  shareholders  in  a 


corporation  form  a  partnership  for  the 
purpose  of  carrying  on  the  business  of 
the  corporation  under  a  lease  of  its 
works,  the  corporation  is  neither  a 
necessary  nor  a  proper  party  to  a  bill 
for  a  dissolution  and  an  accounting. 
Faulds  V.  Yates,  57  111.  416. 

4.  Houghton  v.  State  Mut.  L.  Assur. 
Co.,  no  Mich.  308;  Wagner  v.  Sand- 
ers, 49  S.  Car.  192. 

5.  Buford  V.  Neely,  2  Dev.  Eq.  (N. 
Car.)  481. 

6.  See  article  Parties  to  Actions, 
atite,  p.  456. 

Who  May  Object.  —  A  person  who  has 
covenanted  with  the  survivors  of  a 
partnership  to  stand  in  the  place  of  a 
deceased  partner,  and  to  satisfy  his  de- 
mands upon  the  firm,  cannot,  in  a  suit 
to  settle  the  partnership  affairs,  object 
that  the  representatives  of  the  de- 
ceased should  have  been  parties. 
Waugh  V.  Mitchell,  i  Dev.  &  B.  Eq. 
(N.  Car.)  510. 

Stipulation  Waiving  Objection.  — 
Where  on  a  bill  for  an  account  against 
partners,  the  defendants  at  first  answer 
that  the  plaintiff's  husband  and  not  the 
plaintiff  was  their  partner,  but  after- 
wards agree  that  if  the  husband  will 
file  a  disclaimer  of  all  interest  the 
cause  shall  proceed  as  though  no  such 
defense  had  been  made,  the  defend- 
ants, after  such  disclaimer,  cannot 
deny 'that  the  plaintiff  was  the  true 
party  in  interest.  Parker  v.  Broad- 
bent,  134  Pa.  St.  322. 
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Nonjoinder  of  a  necessary  party  may  be  raised  by  demurrer  *  or 
answer.* 

Misjoinder  of  parties  may  be  objected  to  by  demurrer  where  it  is 
apparent  on  the  face  of  the  bill,^  but  the  mere  addition  of 
unnecessary  or  improper  parties  does  not  require  a  dismissal  of 
the  whole  bill  on  demurrer,  as  it  can  be  dismissed  merely  as  to 
such  unnecessary  or  improper  parties  and  relief  granted  as  to  the 
remaining  partners."*  . 

bb.  Bringing  In  New  Parties.  —  Under  the  codes  where  it  appears 
that  a  complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court  may  order  them 
to  be  brought  in.* 


1.  Cuyamaca  Granite  Co.  v.  Pacific 
Paving  Co.,  95  Cal.  252;  Towle  v. 
Pierce,  12  Met.  (Mass.)  329. 

A  Demtirrer  Will  Not  Lie  where  the 
bill  contains  allegations  excusing  the 
nonjoinder  by  bringing  the  case  within 
one  of  the  recognized  exceptions  to  the 
rule  as  to  necessary  parties.  Towle  v. 
Pierce,  12  Met.  (Mass.)  329. 

For  a  full  consideration  of  this  sub- 
ject, see  article  Parties  to  Actions, 
ante,  p.  456. 

2.  Hearing  on  Exceptions  to  Answer.  — 
Upon  a  bill  between  partners  for  an  ac- 
count of  the  partnership  transactions, 
an  allegation  of  the  answer  that  a  third 
party  is  a  joint  partner  with  the  com- 
plainant and  defendant,  and  therefore 
a  necessary  party  to  the  suit,  cannot  be 
assumed  to  be  true,  at  the  hearing  upon 
exceptions  to  the  answer.  Brewer  v. 
Norcross,  17  N.  J.  Eq.  219. 

3.  Boland  v.  Ross,  120  Mo.  208. 

A  Person  Not  a  Partner  cannot  be 
called  to  account  as  a  partner,  and  if 
named  in  the  bill  as  a  partner  he  may 
demur.    White  z/.  White,  4  Md.  Ch.  418. 

Preliminary  Trial  of  Objection.  —  "  In 
actions  for  a  partnership  accounting,  it 
is  familiar  practice,  where  the  partner- 
ship is  denied  as  to  one  of  the  parties, 
to  first  try  the  question  of  partnership 
before  allowing  such  party  claiming  to 
be  a  partner  to  vex  the  court  and  the 
other  parties  to  the  litigation  with  his 
presence  in  a  controversy  in  which  he 
may  have  no  interest."  Matter  of 
Hamilton,  76  Hun  (N.  Y.)  204. 

4.  Chalmers  v.  Chalmers,  81  Cal.  81; 
Rowe  f.  Simmons,  113  Cal.  688;  Hoard 
V.  Clum,  31  Minn.  186;  Bass  z/.  Taylor, 
34  Miss.  342. 

Scope  of  Issue  as  to  Partnership.  — 
When,  in  a  suit  for  an  accounting  of 
partnership  affairs,  an  employee  is  im- 
properly sued  as  a  partner  with  plain- 


tiff and  another  defendant,  and  a 
nonsuit  is  granted  as  to  the  employee, 
it  is  proper  to  proceed  with  the  ac- 
counting between  the  plaintiff  and  the 
remaining  defendant,  between  whom 
a  partnership  is  shown  to  exist,  and  a 
nonsuit  may  be  refused  as  to  such  de- 
fendant. The  issue  tendered  as  to 
partnership  between  the  three  persons 
includes  an  issue  as  to  partnership  be- 
tween the  remaining  two,  which  may 
be  tried  without  amendment.  Chalm- 
ers V.  Chalmers,  81  Cal.  81. 

5.  Cuyamaca  Granite  Co.  v.  Pacific 
Paving  Co.,  95  Cal.  252;  Settembre  v. 
Putnam,  30  Cal.  490. 

Bight  of  Third  Person  to  Come  In  as  a 
Party.  —  A.  and  W.  being  partners.  A., 
with  the  consent  of  W.,  transferred  all 
his  interest  to  D.;  D.  and  W.  covenant- 
ing with  A.  to  continue  the  same  busi- 
ness, and  to  collect  and  apply  the 
assets  of  the  old  firm  (except  such  as 
were  necessary  to  pay  current  ex- 
penses) to  pay  the  debts  of  the  old 
firm.  The  new  firm  becoming  embar- 
rassed, D.  instituted  a  suit  against  W. 
to  obtain  a  dissolution  of  his  partner- 
ship, an  accounting  between  them,  and 
a  proper  application  and  distribution  of 
the  assets.  It  was  held  that  A.  could 
not,  upon  petition,  obtain  an  order 
that  he  be  made  a  party  to  the  action, 
and  that  the  complaint  be  so  amended 
as  to  bring  him  before  the  court,  on 
pleadings  presenting  his  alleged  right 
to  an  equitable  application  of  the  prop- 
erty of  the  new  firm,  originally  belong- 
ing to  the  old  firm,  to  the  end  that  his 
rights  in  such  property  might  be  deter- 
mined and  the  property  distributed 
accordingly.  Such  an  action  is  not 
one  for  the  recovery  of  personal  prop- 
erty within  the  meaning  of  Code  N.  Y., 
^  122.     Dayton  v.  Wilkes,  5  Bosw.  (N. 

R.)  655. 
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In  the  Federal  Courts  the  application  of  a  defendant  to  have  a  third 
person  brought  in  and  made  a  party  is  not  one  of  right,  but  is 
addressed  to  the  discretion  of  the  court.* 

(9)  Bill  or  Complaint  —  (a)  In  General.  —  The  bill  or  complaint 
must  of  course  conform  to  the  general  requirements  of  pleading.* 

(b)  Essential  Averments  —  aa.  Summary  Statement.  —  The  essential 
allegations  of  the  bill  or  complaint  are  the  fact  of  partnership 
between  the  parties,  a  dissolution  or  grounds  for  seeking  one,  and 
unsettled  accounts  growing  out  of  the  partnership  business. 
Where  all  these  facts  appear,  the  bill  is  good  on  demurrer.' 


1.  Duden  v.  Maloy,  37  Fed.  Rep.  98, 
wherein  the  application  was  denied  for 
reasons  set  out. 

2.  See  articles  Bills  in  Equity,  vol. 
3i  ?•  335;  Complaints  and  Petitions, 
vol.  4,  p.  587. 

In  Alabama,  Code  1886,  §  3422,  re- 
quires a  bill  in  chancery  to  contain  a 
clear  and  orderly  statement  of  the  facts 
on  which  the  suit  is  founded,  without 
prolixity  or  repetition.  Glover  v.  Hem- 
bree,  82  Ala.  324,  wherein  a  bill  for  a 
partnership  accounting  and  settlement 
containing  certain  averments  therein 
set  out  was  held  to  be  in  compliance 
with  this  statute. 

Sufficiency  of  Complaint  —  Legal  or 
Equitable  Belief.  —  In  an  action  under 
the  code  by  one  partner  against  an- 
other to  compel  an  accounting  of  the 
afifairs  of  a  partnership  which  had  been 
dissolved  by  mutual  assent,  issues  were 
formed  which  were  tried  by  the  court, 
and  there  was  a  finding  and  decree  of 
the  court  in  favor  of  the  plaintiff.  The 
complaint  did  not  show  a  final  settle- 
ment of  the  partnership  accounts,  or 
that  there  had  been  an  account  stated, 
nor  did  it  state  a  cause  of  action  for  a 
certain  amount  of  money  which  the 
defendant  had  promised  to  pay.  It 
was  held  that  the  complaint  was  good 
not  as  stating  an  action  at  law,  but  be- 
cause it  showed  grounds  for  an  ac- 
counting, and  that  a  court  of  equity 
having  obtained  jurisdiction  of  the 
matter  would  decree  payment  of  the 
amount  found  due  by  the  accounting. 
Powell  V.  Bennett,  4  Ind.  App.  114. 

3.  Sufficiency  of  Bill  in  General.  — 
Glover  v.  Hembree,  82  Ala.  324;  Young 
V.  Pearson,  i  Cal.  448;  Cuyamaca 
Granite  Co.  v.  Pacific  Paving  Co.,  95 
Cal.  252;  Canfield  v.  Hard,  6  Conn. 
184;  Nims  V.  Nims,  23  Fla.  69;  Brack- 
en V.  Kennedy,  4  111.  558;  Adams  v. 
Shewalter,  139  Ind.  178;  Dehority  7f. 
Nelson,  56  Ind.  414;    Carlin  v.  Done- 


gan,  15  Kan.  495;  Stern  v.  Harris,  40 
Minn.  209;  Whitney  v.  Gotten,  53  Miss. 
689;  Ludington  7/.  Taft,  10  Barb.  (N. 
Y.)447;  Eisner  v.  Eisner,  5  N.  Y.  App. 
Div.  117;  Bell  7'.  Merrifield,  log  N.  Y. 
202;  Gray  v.  Kerr,  46  Ohio  St.  661 ; 
Holladay  v.  Elliott,  3  Oregon  340; 
Congdon  v.  Aylsworth,  16  R.  I.  281; 
Jones  V.  Smith,  31  S.  Car.  527;  Blakely 
V.  Smock,  96  Wis.  611. 

Averment  of  Partnership.  —  The  exist- 
ence of  a  past  or  present  partnership 
must  be  alleged. 

Alabama.  —  Glover  v.  Hembree,  82 
Ala.  324. 

California.  —  Fischer  v.  Superior 
Ct.,  98  Cal.  67;  Chalmers  v.  Chalmers, 
81  Cal.  81. 

Colorado.  —  Tarabino  v.  Nicoli,  5 
Colo.  App.  545. 

Connecticut.  —  Moran  v.  Bentley,  69 
Conn.  392;  Canfield  v.  Hard,  6  Conn, 
184. 

Illinois.  —  Bracken  v.  Kennedy,  4 
111.  558;  Acme  Copying  Co.  7/.  McLure, 
41  111.  App.  397. 

Indiana.  —  Dehority  v.  Nelson,  56 
Ind.  414;  Miller  v.  Rapp,  135  Ind.  614. 

Kansas.  —  Carlin  v.  Donegan,  15 
Kan.  495. 

Maryland.  —  Glenn  v.  Hebb,  12  Gill 
&  J.  (Md.)  271. 

Michigan.  —  Houghton  v.  State  Mat. 
L.  Assur.  Co.,  no  Mich.  308. 

Missouri.  —  Pope  v.  Salsman,  35  Mo. 
362. 

Montana.  —  McMahon  v.  Thornton, 
4  Mont.  46. 

New  Jersey.  —  Dickey  v.  Allen,  2  N. 
J.  Eq.  40. 

New  York.  —  Ludington  v.  Taft,  10 
Barb.  (N.  Y.)  447;  Scott  v.  Pinkerton, 
3  Edw.  Ch.  (N.  Y.)  70;  Salter  v.  Ham, 
31  N.  Y.  321;  Haberkorn  v.  Hill,  (Su- 
preme Ct.)  2  N.  Y.  Supp.  243. 

Ohio.  —  Weber  v.  Kemper,  7  Cine. 
Wkly.  L.  Bui.  301,  8  Ohio  Dec.  (Re- 
print) 403. 
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bb.  Averments  as  to  Partnership.  —  In  averring  a  partnership  the 
names  of  the  partners,  *  the  terms  of  the  partnership,  and  the  rights 
and  interests  of  the  partners,  must  be  alleged.* 

cc.  Averments  as  to  State  of  Account.  —  It  is  not  necessary  to 
allege  an  indebtedness  to  the  complainant,  or  that  the  defend- 
ant has  possession  of  any  of  the  assets,  or  has  any  accounts  to 
render,  as  the  complainant  is  entitled  to  an  accounting  in  any  event 
and  to  charge  the  defendant  with  his  share  of  any  deficit  which 
may  exist.*  Nevertheless  it  is  quite  a  common  practice  to  insert 
an  allegation  of  an  indebtedness  or  balance  due  to  the  plaintiff,* 


1.  Glover  r.  Hembree,  82  Ala.  324. 

2.  Glover  v.  Hembree,  82  Ala.  324; 
Frederick  v.  Cooper,  3  Iowa  171; 
Eisner  v.  Eisner,  5  N.  Y.  App.  Div. 
117;  Haberkorn  v.  Hill,  (Supreme  Ct.) 
2  N.  Y.  Supp.  243. 

Complaint  in  Action  to  Recover  Interest 
in  Eeal  Estate.  —  A  complaint  in  an  ac- 
tion by  a  partner  to  recover  his  interest 
in  real  estate  alleged  to  have  been 
bought  with  partnership  funds,  the 
title  being  taken  in  the  name  of  his 
copartners,  in  the  absence  of  any  alle- 
gations as  to  the  terms  of  the  partner- 
ship and  the  rights  and  interests  of  the 
partners,  is  insufficient  as  a  petition  for 
an  accounting.  Eisner  v.  Eisner,  5  N. 
Y.  App.  Div.  117. 

A  Variance  between  the  allegations  of 
a  bill  and  the  proof  with  regard  to  the 
proportions  of  the  partners  is  imma- 
terial.    Knott  V.  Knott,  6  Oregon  142. 

Sufficiency  of  Averment  of  Partnership. 
—  A  complaint  in  an  action  for  an  ac- 
counting and  the  winding  up  of  an 
alleged  partnership  averred  that  the 
profits  of  the  business  were  to  be  di- 
vided, the  share  of  each  to  be  in  full 
for  services;  that  a  certain  person  not 
a  party  to  the  agreement,  at  the  re- 
quest of  plaintiffs  and  defendants,  ad- 
vanced money  to  defray  the  expenses 
of  the  business  and  was  then  a  creditor 
of  the  parties  to  those  amounts.  These 
averments  were  held  sufficient  to  show 
that  the  losses  were  to  be  shared  by 
the  parties,  and  therefore  that  there 
was  a  partnership.  Reeves  v.  Bush- 
by,  25  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
226. 

Alleged  Interest  in  Assets.  —  The  de- 
fendants must  be  alleged  to  be  mem- 
bers of  the  partnership;  merely  stating 
that  they  have  an  interest  in  the  assets 
is  not  sufficient.  Ruffner  v.  Hewitt, 
14  W.  Va.  737. 

Partnership  a  Conclusion  of  Law.  —  In 
Groves  v.  Tallman,  8  Nev.  181,  it  was 
held  on  demurrer  that  the  allegation 


that  the  parties  were  partners  was  aa 
allegation  of  a  conclusion  of  law.  Ac- 
cordingly, a  complaint  for  a  dissolu- 
tion alleging  merely  that  on  a  certain 
day  the  parties  were  partners  doing  a 
certain  business  and  owning  the  prop- 
erty and  entitled  to  share  the  profits 
and  losses  in  a  certain  ratio,  and  con- 
taining no  allegation  of  any  executed 
partnership  agreement  between  them, 
does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Setting  Out  Partnership  Contract.  —  In 
Little  V.  Snedecor,  52  Ala.  167,  it  was 
held  that  the  partnership  contract 
should  be  set  out  to  enable  the  court  to 
see  whether  there  was  a  partnership 
and  whether  land  was  partnership 
property.  See  also  Groves  v.  Tall- 
man,  8  Nev.  178.  In  Carlin  v.  Done- 
gan,  15  Kan.  495,  the  partnership  con- 
tract was  set  out. 

3.  Kimble  v.  Seal,  92  Ind.  276;  Car- 
lin V.  Donegan,  15  Kan.  495;  Hunt  v. 
Gorden,  52  Miss.  194;  Sharp  v.  Hib- 
bins,  42  N.  J.  Eq.  543;  Cheeseman  v. 
Wiggins,  I  Thomp.  &  C.  (N.  Y.)  595; 
Champion  v.  Williams,  2  Ohio  N.  P. 
329,  2  Ohio  Dec.  388. 

Alleged  Attempt  at  Accounting.  —  An 
allegation  that  "at  an  attempt  at  an 
accounting  made  at  the  time  of  disso- 
lution, it  was  estimated "  that  the 
assets  of  the  firm  were  of  a  certain 
value,  is  not  an  allegation  of  an  ac- 
count stated.  Tarabino  v.  Nicoli,  5 
Colo.  App.  545. 

4.  Glover  v.  Hembree,  82  Ala.  324; 
Bracken  v.  Kennedy,  4  111.  558;  Kim- 
ble V.  Seal,  92  Ind.  276;  Adams  v. 
Shewalter,  139  Ind.  178;  Carlin  v. 
Donegan,  15  Kan.  495;  Ludington 
V.  Taft,  10  Barb.  (N.  Y.)  447. 

Averment  of  Profit  or  Loss.  —  Until 
there  are  proper  allegations  and  proof 
that  there  has  been  either  a  profit  or  a 
loss  in  the  partnership  affairs,  the  court 
cannot  say  whether  there  is  anything 
to  divide.     Nims  v.  Nims,  23  Fla.  69. 
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and  in  some  cases  this  seems  to  be  required.* 

Specific  Allegations.  —  Where  the  bill  contains  an  averment  of  the 
state  of  accounts  between  the  partners,*  it  is  not  necessary  to  set 
out  every  item  of  the  account,'  or  to  aver  the  existence  of  assets,^ 
or  of  debts  due  to  or  from  the  firm.' 

The  Contributions  to  the  Capital  Stock  originally  furnished  by  each 
partner  should  be  alleged,®  though  this  has  been  held  unneces- 


Profits  were  alleged  in  Glover  v. 
Hembree,  82  Ala.  324  and  in  Kimble 
V.  Seal,  92  Ind.  276. 

A  Bill  by  an  Administrator  against  a 
surviving  partner  should  allege  the 
profits  and  what  each  partner  has  re- 
ceived and  what  remains  to  be  divided. 
Haynes  v.  Short,  8S  Ala.  562. 

1.  Averment  of  Indebtedness  to  Plaintiff 
Required.  —  In  Hunt  v.  Gorden,  52 
Miss.  194,  it  was  held  that  a  partner 
who  impleads  his  associate  for  a  settle- 
ment must  aver,  if  denied,  an  indebt- 
edness, or  at  least  a  probable  indebted- 
ness. The  court  should  not  compel 
the  defendant  to  go  into  an  accounting 
unless  there  appears  to  be  something 
due  to  the  complainant. 

In  Kimble  v.  Seal,  92  Ind.  276,  it 
was  held  that  a  statement  of  the  gross 
amount  due  the  plaintiff  is  sufficient. 

Bill  by  Heirs  against  Surviving  Part- 
ner. —  In  Valentine  f.  Wysor,  123  Ind. 
47,  it  was  held  that  the  heirs  of  a  de- 
ceased partner  cannot  compel  the  sur- 
viving partner  to  account  without 
showing  that  he  has  in  his  hands  part- 
nership assets  in  excess  of  the  amount 
required  to  reimburse  himself  for  debts 
of  the  partnership  paid  by  him. 

2.  In  Eisner  v.  Eisner,  5  N.  Y.  App. 
Div.  117,  such  an  averment  was 
deemed  necessary.  See  also  Bracken 
V.  Kennedy,  4  111.  558;  Haynes  v. 
Short,  88  Ala.  562;  Smith  v.  Gill,  52 
Miss.  607. 

3.  McCall  V.  Moss,  112111.493;  Kim- 
ble V.  Seal,  92  Ind.  276;  Copeland  v 
Crane,  9  Pick.  (Mass.)  73;  Tyng  v. 
Thayer,  8  Allen  (Mass.)  391;  Tennant 
V.  Guy,  (Supreme  Ci.)  3  N.  Y.  Supp. 
697. 

A  Motion  to  Make  the  Complaint  More 
Specific  by  stating  the  items  of  the  ac- 
count or  any  of  them  should  be  over- 
ruled; it  is  enough  to  state  the  gross 
amount  due  the  plaintiff.  Kimble  v. 
Seal,  92  Ind.  276. 

4.  No  Assets  or  Debts. —  It  seems  that 
an  accounting  may  be  had  for  the  pur- 
pose of  adjusting  the  accounts  of  a 
copartnership,    as    between     partners. 


though  the  complaint  fails  to  show 
whether  there  are  outstanding  claims 
due  to  or  from  the  firm,  or  whether 
there  is  property  owned  by  the  firm. 
Kuehnemundt  v.  Haar,  46  N.  Y.  Super. 
Ct.  t88. 

Complaint  Showing  Assignment  for 
Creditors  Demurrable.  —  In  an  action  for 
such  an  accounting,  where  the  com- 
plaint shows  that  an  assignment  for 
the  benefit  of  creditors  has  been  made 
by  the  firm,  the  complaint  will  be  held 
insuflScient  on  demurrer.  The  cause 
of  action  for  such  sums  as  may  have 
been  withdrawn  in  excess  by  any  of 
the  partners  is  in  the  firm,  and  passes 
as  an  asset  by  the  assignment.  Kuehne- 
mundt V.  Haar,  46  N.  Y.  Super.  Ct.  189; 

5.  Averments  as  to  Firm  Debts.  — 
Kuehnemundt  v.  Haar,  46  N.  Y.  Super. 
Ct.  188. 

Firm  debts  to  third  persons  were  al- 
leged in  Adams  v.  Shewalter,  139  Ind. 
178.  In  Haynes  v.  Short,  88  Ala.  562, 
it  was  held  that  a  bill  by  an  adminis- 
trator against  a  surviving  partner  must 
state,  at  least  approximately,  the 
amount  of  the  debts,  or  that  there  are 
no  debts,  and  also  the  expenses  as 
nearly  as  practicable. 

In  Indiana  the  cases  are  not  reconcil- 
able. In  Miller  v.  Rapp,  135  Ind.  614, 
the  court  overruled  a  demurrer  to  a 
cross  bill  seeking  an  account,  although 
there  was  no  allegation  that  the  firm 
debts  were  paid.  In  this  case  the  court 
distinguished  Lang  v,  Oppenheim,  96 
Ind.  47,  but  ignored  Powell  v.  Bennett, 
131  Ind.  465,  in  which  latter  case  it 
was  held  that  in  an  action  to  compel 
an  accounting  and  settlement  of  the 
partnership,  it  is  necessary  to  allege  in 
the  complaint  and  prove  at  the  trial 
that  all  the  partnership  debts  are  paid 
and  that  a  failure  to  prove  such  fact  is 
ground  for  a  new  trial.  The  court  in 
the  last  mentioned  case  cited  Lang  v. 
Oppenheim,  96  Ind.  47;  Page  v. 
Thompson,  33  Ind.  137,  and  Briggs 
V.  Daugherty,  48  Ind.  247,  which  cases, 
however,  do  not  seem  to  be  in  point. 

6.  Carlin  v.  Donegan,  15  Kan.  495. 
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sary  as  being  merely  an  incidental  matter  to  be  ascertained  by 
the  proof.* 

dd.  Averments  Excusing  Laches.  —  Where  the  complainant  is 
apparently  guilty  of  laches  in  the  prosecution  of  his  suit,  the 
court  will  refuse  relief  or  sustain  a  demurrer  interposed  to  the  bill 
for  want  of  equity,  unless  the  facts  and  circumstances  excusing 
or  explaining  the  delay  or  laches  are  alleged  in  the  bill.* 

ee.  Offer  to  Do  Equity.  —  An  averment  of  willingness  to  do  equity, 
or  to  account  for  assets  on  the  part  of  the  complainant,  or  to  pay 
any  balance  that  may  be  found  due  the  defendant  upon  an 
accounting,  is  unnecessary,  as  it  is  presumed,  or  at  any  rate  will 
be  compelled  even  in  the  absence  of  such  offer.^ 

ff.  Certainty.  —  The  bill  or  complaint  must  of  course  be  cer- 
tain,* but  a  less  degree  of  certainty  is  required  where  the  defend- 
ant is  in  a  better  situation  to  know  the  facts  than  the  complainant.* 


Allegation  as  to  Amount  of  Capital, 
etc, —  In  Cooper  v.  Frederick,  4  Greene 
(Iowa) 403,  it  was  held  that  the  amount 
of  capital,  method  of  carrying  on  the 
business,  and  the  facts  and  circum- 
stances entitling  the  plaintiff  to  recover 
should  appear. 

1.  Amounts  Put  In  and  Taken  Out  by 
Partners, —  The  complaint  need  not 
aver  either  the  amount  put  in  or  taken 
out  by  either  partner,  these  being  inci- 
dental matters  to  be  ascertained  by  the 
proof.  Kimble  v.  Seal,  92  Ind.  276; 
Bufkin  V.  Boyce,  104  Ind.  53.  See  also 
Frederick  v.  Cooper,  3  Iowa  171; 
Farmer  v.  Samuel,  4  Litt.  (Ky.)  187,  14 
Am.  Dec.  106. 

2,  Bell  V.  Hudson,  73  Cal.  285; 
Congdon  v.  Aylsworth,  16  R.  I.  281. 
See  also  article  Laches,  vol.  12.  p.  834. 

Excuse  for  Apparent  Laches.  —  In  Har- 
ris V.  Hillegass,  54  Cal.  463,  the  court, 
without  deciding  whether  an  objection 
that  the  demand  was  stale  could  be 
taken  by  general  demurrer,  held  that 
the  averments  in  the  bill  were  sufficient 
to  excuse  the  apparent  laches. 

Facts  Constituting  Fraud  Must  Be  Al- 
leged.—  An  averment  that  the  plain- 
tiff's delay  in  the  proceeding  was 
caused  by  the  fraudulent  representa- 
tions and  conduct  of  the  defendant  is 
insufficient  to  excuse  laches  without  an 
averment  of  the  particular  facts  and  cir- 
cumstances constituting  the  fraud. 
Goodson  V.  Goodson,  140  Mo.  206. 
This  is  in  accordance  with  the  well- 
established  rule.  See  article  Laches, 
vol.  12,  p.  834. 

A  Plea  of  the  Statute  of  Limitations,  filed 
to  a  bill  by  the  assignee  of  one  partner 
against  another  for  an  accounting,  was 


sustained  where  it  appeared  that  the 
partnership  had  terminated  about  fif- 
teen years  ago,  and  that  there  had 
been  no  transactions  by  the  firm  since 
then,  and  there  was  no  allegation  of 
fraud  or  concealment  to  account  for 
complainant's  delay.  Arnett  v.  Fin- 
ney, 41  N.  J.  Eq.  147. 

3.  Craig  v.  Chandler,  6  Colo.  543; 
Continental  Divide  Min.  Invest.  Co.  v. 
Bliley,  23  Colo.  160;  Smith  v.  Hazel- 
ton,  34  Ind.  481;  Colombian  Govern- 
ment V.  Rothschild,  i  Sim.  94;  Hudson 
V.  Barrett,  i  Pars.  Eq.  Cas.  (Pa.)  414. 

4.  Kimble  v.  Seal,  92  Ind.  278; 
Towle  V.  Pierce,  12  Met.  (Mass.)  329; 
Smith  V.  Gill,  52  Miss.  607;  McMahon 
V.  Thornton,  4  Mont.  46.  See  also  ar- 
ticle Definiteness  and  Certainty  in 
Pleading,  vol,  6,  p.  246. 

5.  The  Fact  that  the  Defendant  Has  All 
the  Books  and  papers  in  his  possession 
will  relieve  the  plaintilif  of  the  degree  of 
certainty  and  particularity  in  proof  that 
would  be  required  if  he  had  access  to 
them.  Towle  v.  Pierce,  12  Met.  (Mass.) 
329,  46  Am.  Dec.  679,  in  which  case  the 
complainant's  pleading  s'howed  that 
the  defendant  was  in  possession. 

Facts  Exclusively  in  Knowledge  of 
Plaintiff. —  In  Smith  v.  Gill,  52  Miss. 
607,  the  facts  were  almost  exclusively 
in  the  knowledge  of  the  plaintiff,  and 
the  court  sustained  a  demurrer  for 
want  of  certainty. 

Demurrer  for  Ambiguity.  —  A  com- 
plaint that  sufficiently  charges  a  part- 
nership and  asks  for  an  accounting  is 
not  demurrable  for  ambiguity  though  it 
sets  forth  in  addition  a  special  cause 
of  action  against  one  of  the  partners. 
The   latter   may    be    stricken    out    on 
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gg.  Miscellaneous  Averments  —  That  Decree  Sought  Will  Be  Beneficial.  — 
The  bill  must  show  that  either  the  complainant  or  the  firm 
creditors  will  be  benefited  by  the  decree  sought.* 

Must  Not  Allege  Voluntary  Dissolution.  —  A  complaint  for  a  dissolution 
showing  a  previous  dissolution  by  act  of  parties  is  demurrable.* 

Transactions  as  to  Which  Accounting  Is  Required.  —  The  bill  need  not 
specify  the  particular  transactions  as  to  which  an  accounting  will 
be  required,*  except  where  it  is  sought  to  charge  a  partner  for  a 
fraudulent  use  of  assets,  breach  of  duty,  unauthorized  acts,  and 
the  like,  which  would  not  ordinarily  appear  as  part  of  the 
account.* 

Individual  Demands  must  not  be  included  in  the  bill.* 

Where  the  Articles  Provide  for  a  Special  Tribunal  or  Mode  for  settling  the 
partnership,  the  bill  should  state  the  reason  for  resorting  to  equity 
instead  of  settling  the  partnership  in  the  stipulated  manner.® 

Division  of  Assets  Collected  by  One  Partner.  —  Where  by  the  agreement 
of  dissolution  one  partner  is  to  collect  all  claims  and  the  proceeds 
are  to  be  divided,  the  bill  must  allege  the  time  when  the  collection 
was  made.'' 


motion  as  surplusage,  or  perhaps  may 
be  good  as  reinforcing  the  allegation  of 
partnership.  McMahon  v.  Thornton, 
4  Mont.  46. 

1.  Rogers  v.  Sims,  39  Mo.  App.  678. 
Showing  Title  to  Relief.  —  In  Canfield 

V.  Hard,  6  Conn.  184,  it  was  held  that 
a  bill  which  did  not  state  that  the 
money  was  wanted  to  pay  debts  or  that 
the  plaintiff  rightfully  had  any  interest 
in  the  partnership  funds  showed  no  title 
to  any  relief. 

2.  Davis  V.  Niswonger,  145  Ind.  426. 

3.  Teschmacher  v.  Lenz,  82  Hun  (N. 
Y.)  594. 

4.  Maher  v.  Bull,  44  111.  97;  Levi  v. 
Karrick,  13  Iowa  344. 

Averments  to  Bring  Outside  Matters  into 
Account.  —  Transactions  of  one  partner 
outside  the  scope  of  the  partnership 
business  must  be  alleged  to  be  either 
in  fraud  of  the  firm  or  mutually  agreed 
upon  in  order  to  found  a  decree  in 
favor  of  the  other  partners  for  an  ac- 
counting in  regard  to  them.  Drew  v. 
Beard,  107  Mass.  64. 

5.  Robertson  v.  Baker,  11  Fla.  192. 
A  Bill  Uniting  Partnership  and  Private 

Demands,  filed  by  one  partner  against 
another,  is  fatally  defective.  Freeman 
V.  Finnall,  Smed.  &  M.  Ch.  (Miss.)  623. 
Individual  Indebtedness  Not  Included  in 
Settlement.  —  Where  one  partner  files 
his  bill  against  his  copartner,  praying 
therein  a  settlement  of  all  the  partner- 
ship matters,  individual  indebtedness 
from  the  defendant  to  the  complainant, 


existing  before  the  formation  of  the 
partnership  between  them  and  not  al- 
leged in  the  bill  to  have  entered  into 
or  formed  a  part  of  their  partnership 
agreement,  either  at  the  inception  of 
the  partnership  or  subsequently,  can- 
not be  taken  into  account  in  a  settle- 
ment between  them.  Nims  v.  Nims, 
23  Fla.  69,  citing  Robertson  v.  Baker, 
II  Fla.  192. 

Bill  by  Surviving  Partner  against  Ad- 
ministrator. —  A  surviving  partner  may 
demand  of  the  administrator  of  the  de- 
ceased partner  an  account  of  the  part- 
nership business.  He  can  also  seek  a 
court  of  equity  to  establish  an  inde- 
pendent claim  against  the  deceased. 
Where  there  are  no  partnership  assets, 
he  may  join  these  subject-matters  in 
one  bill,  as  in  each  case  he  has  equity 
which  entitles  him  to  an  account,  and 
the  decree  following  each  equity  is  the 
same.  The  decree  in  such  case  simply 
establishes  the  debt  and  directs  its  set- 
tlement in  due  course  of  administra- 
tion.    Hargis  v.  Campbell,  14  Fla.  27. 

6.  Frederick  v.  Cooper,  3  Iowa  171, 
wherein  it  was  held  that  an  averment 
that  the  executors  and  heirs  of  a  de- 
ceased partner  had  been  applied  to  for 
the  appointment  of  such  tribunal,  and 
had  failed  and  refused  to  make  the  ap- 
pointment, was  sufficient  to  give  a 
court  of  equity  jurisdiction  to  settle  the 
partnership. 

7.  McCament  v.  Gray,  6  Blackf. 
(Ind.)  233,  holding  that  the  bill  would 
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Bill  by  Administrator  —  Prior  Demand.  —  Where  the  bill  is  brought  by 
an  administrator  against  the  surviving  partner,  a  demand  for  a 
settlement  and  a  refusal  before  suit  brought  must  be  averred  an4 
proved.  * 

(c)  Multifariousness  and  Misjoinder.  —  A  bill  or  complaint  for  a  part- 
nership accounting  and  settlement  must  not  contain  matters  or 
pray  relief  which  will  render  it  bad  for  multifariousness  and  rnis- 
joinder  either  as  to  parties  or  subject-matter.* 

Accounting  of  Several  Distinct  Firms.  —  The  court  will  not,  as  a  general 
rule,  entertain  a  bill  to  settle  the  accounts  of  several  different 
firms  when  the  members  of  the  several  firms  are  not  identical.*  ) 


be  bad  on  demurrer  unless  it  showed 
that  the  cause  of  action  for  money 
collected  was  not  barred  by  the  statute 
of  limitations. 

1.  Anderson  v.  Ackerman,  88  Ind, 
485,  in  which  case  the  court  cited  Skil- 
len  V.  Jones,  44  Ind.  136,  and  Krutz  v. 
Craig,  53  Ind.  561. 

Assets  Consisting  of  Unsettled  Individ- 
ual Accounts.  —  Where,  however,  the 
complaint  shows  that  the  debts  of  the 
partnership  are  all  paid,  and  that  the 
only  remaining  assets  of  the  firm  are 
the  unsettled  individual  accounts  of 
the  partners,  and  states  the  nature  and 
extent  of  the  defendant's  indebtedness 
to  the  plaintiff,  on  account  of  the  firm's 
transactions,  an  averment  of  a  demand 
before  suit  brought  is  not  necessary  to 
the  sufficiency  of  the  complaint.  An- 
derson V.  Ackerman,  88  Ind.  481.  See 
also  Haynes  v.  Short,  88  Ala.  562. 

2.  See  generally  article  Multifari- 
ousness AND  Misjoinder,  vol.  14,  p. 
194  et  seq.,  wherein  the  formulae  and 
tests  of  multifariousness  are  elabo- 
rately considered. 

Bills  Bad  for  Multifariousness  or  Mis- 
joinder, —  "The  settlement  of  the  affairs 
of  the  firm,  and  the  rescission  of  a 
fraudulent  sale,  are  distinct  and  un- 
connected matters,  and  properly  to  be 
determined  in  separate  suits."  Saw- 
yer V.  Noble,  55  Me.  229. 

A  bill  filed  by  a  legatee  or  next  of 
kin  against  an  administrator  of  an  in- 
testate and  a  surviving  partner  of  an 
intestate,  praying  for  a  settlement  of 
the  partnership  accounts,  and  that  the 
surviving  partner  may  account  to  the 
complainant  for  the  rents  and  profits  of 
real  estate  owned  by  him  and  his  de- 
ceased partner,  is  multifarious.  Har- 
rison V.  Righter,  11  N.  J.  Eq.  389. 

Bills  Not  Bad  for  Moltifariousness.  — 
See  generally  Bremner  v.  I.eavitt,  X09 
Cal.  130;  Tarabino  v.  Nicoli,  5  Colo. 
App.  545;  Shackleton  v.  Kneisley,  48 


Minn.  451;  Ketchum  v.  Lewis,  (Su- 
preme Ct.)  19  N.  Y.  Supp.  452;  Hayes 
V.  Heyer,  4  Sandf.  Ch.  (N.  Y.)  485: 
Storrie  v.  Hamilton,  (Tex.  Civ.  App. 
1897)  42  S.  W.  Rep.  235. 

Bill  Asking  Account — Surcharging 
Previous  Account.  —  In  Harrison  v. 
Farrington,  36  N.  J.  Eq.  107,  it  was 
held  that  a  bill  of  an  administrator  ask- 
ing for  an  accounting  and  alleging 
fraud  in  the  omission  of  items  in  an 
account  previously  rendered  by  the  de- 
fendant, was  not  multifarious  because 
it  sought  both  an  account,  and  to  sur- 
charge an  account  as  to  the  same  mat- 
ters. 

Surviving  Partner  Suing  hidizndu- 
ally  and  as  Administrator.  —  In  a  bill 
by  a  copartner  to  compel  a  settlement 
of  the  partnership  accounts,  the  com- 
plainant, being  administrator  of  a  de- 
ceased copartner,  may  join  with  his 
own  the  claims  of  such  deceased  part- 
ner. M'Laughlin  v.  Simpson,  3  Stew. 
&  P.  (Ala.)  85. 

Bill  for  Dissolution  against  Partner 
Who  Has  Conspired  with  Stranger.  — 
Where  one  partner,  in  pursuance  of  a 
conspiracy  with  a  third  person,  gives  a 
note  to  him  for  an  individual  debt, 
upon  which  suit  is  begun,  and  the  firm 
goods  attached,  his  copartner  may 
maintain  an  action  against  both  for  a 
dissolution,  receiver,  accounting,  and 
injunction,  and  to  determine  the  valid- 
ity of  the  note.  Jennings  v.  Whitte- 
more,  2  Thomp.  &  C.  (N.  Y.)  377. 

TTnder  the  Codes  a  complaint  in  an  ac- 
tion for  an  accounting  between  part- 
ners is  not  obnoxious  to  the  charge  of 
multifariousness,  unless  it  sets  forth 
two  distinct  causes  of  action,  such  as 
could  not  be  united  under  the  code 
provisions  as  to  joinder.  McMahon  v. 
Thornton,  4  Mont.  46. 

3.  See  Corner  v.  Oilman,  53  Md.  364; 
White  V.  White,  5  Gill  (Md.)  359;  San- 
born V.  Dwinell,  135  Mass.  236;  Brewer 
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(d)  Prayer  for  Belief  —  aa.  In  General.  —  The  prayer  for  relief  must 
in  substance  ask  for  an  accounting  and  settlement,*  and  for  what- 


V.  Norcross,  17  N.  J.  Eq.  219;  Crooks 
V.  Smith,  I  Grant's  Ch.  (U.  C.)  356; 
Rheam  v.  Smith,  2  Phil.  726;  Jefferys 
V.  Smith,  3  Russ.  158;  Burchard  v. 
Boyce,  21  Ga.  6. 

Several  Partnerships  between  the  Same 
Persons  may  be  setiled  by  the  same 
bill.  Adams  v.  Kable,  6  B.  Mon.  (Ky.) 
384,  44  Am.  Dec.  772;  Lewis  v.  Loper, 
47  Fed.  Rep.  259.  And  see  Brewer  v. 
Norcross,  17  N.  J.  Eq.  219;  Burchard 
V.  Boyce,  21  Ga.  6;  Chaffin  v.  ChafBn, 
2  Dev.  &  B.  Eq.  (N.  Car.)  255;  Hunt 
V.  Semonin,  79  Ky.  270;  Jefferys  v. 
Smith,  3  Russ.  158. 

Where  the  Transactions  of  Two  Finns 
Are  So  Connected  that  the  accounts  of 
both  may  be  conveniently  taken  to- 
gether, an  objection  for  multifarious- 
ness will  be  overruled.  Congdon  v. 
Aylsworth,  16  R.  I.  281. 

Accounting  Where  Assets  of  Two  Firms 
Have  Been  Mingled.  —  In  Warthen  v. 
Brantley,  5  Ga.  571,  the  managing 
partner  of  two  successive  firms  whose 
assets  had  been  mingled,  was  required 
to  account  for  the  profits  of  both.     ' 

One  Firm  Agent  for  Another.  —  A  bill 
prayed  for  an  account  of  the  concerns 
of  two  distinct  partnerships.  One  of 
the  defendants  was  a  partner  in  both 
firms,  but  the  other  was  only  a  partner 
in  the  latter  firm.  It  was  held  that  the 
bill  was  multifarious,  even  though  the 
latter  firm,  as  such,  became  agent  for 
collecting  and  disbursing  the  outstand- 
ing debts  of  the  former  firm,  there 
being  no  good  reason  shown  why  an 
account  should  betaken  in  reference  to 
the  affairs  of  such  agency.  Griffin  v. 
Merrill,  10  Md.  364,  approving  White  v. 
White,  5  Gill  (Md.)  359. 

Death  of  Member  —  New  Partnership 
between  Survivors.  —  When  a  partner- 
ship is  dissolved  by  the  death  of  a 
partner,  and  the  survivors  enter  into  a 
new  partnership,  and  undertake  to  set- 
tle the  affairs  of  the  old  partnership,  in 
an  action  for  dissolution  of  the  new 
partnership,  the  affairs  of  the  old  may 
be  investigated.  Burchard  v.  Boyce, 
21  Ga.  6. 

1.  California.  —  Seltembre  v.  Put- 
nam, 30  Cal.  490;  Walsh  v.  McKeen, 
75  Cal.  519;  Stone  v.  Fouse,  3  Cal.  292; 
Russell  V.  Byron,  2  Cal.  86. 

Colorado.  —  Tarabino  v.  Nicoli,  5 
Colo.  App.  545. 

Florida.  —  Nims  v.  Nims,  23  Fla.  69. 


Georgia.  —  Bennett  v.  Woolfolk,  15 
Ga.  213;    Wadley  v.  Jones,  55  Ga.  329. 

Illinois.  —  Acme  Copying  Co.  v.  Mc- 
Lure,  41  111.  App.  397. 

Indiana,  —  Miller  v.  Rapp,  135  Ind. 
614;  Adams  v.  Shewalter,  139  Ind.  178. 

Iowa. — Williamson  v.  Haycock,  11 
Iowa  40. 

Louisiana.  —  Thompson  v.  Walker, 
39  La.  Ann.  892. 

Maine.  —  Burleigh  v.  White,  70  Me. 
130. 

Massachusetts.  —  Ferry  ;•.  Henry,  4 
Pick.  (Mass.)  75;  Miller  v.  Lord,  11 
Pick.  (Mass.)  11. 

Michigan.  —  Houghton  v.  State  Mul. 
L.  Assur.  Co.,  no  Mich.  308. 

Missouri.  —  Pope  v.  Salsman,  35  Mo. 
362. 

Montana.  —  McMahon  v.  Thornton, 
4  Mont.  46. 

New  Jersey.  — Dickey  v.  Allen,  2  N. 
J.  Eq.  40. 

New  York.  —  Ludington  v.  Taft,  10 
Barb.  (N.  Y.)447;  Ketchum  v.  Lewis, 
(Supreme  Ct.)  19  N.  Y,  Supp.  452; 
Eisner  v.  Eisner,  5  N.  Y.  App.  Div. 
117;  Short  V.  Barry,  40  How.  Pr.  (N. 
Y.  Supreme  Ct.)  210. 

Ohio. — Weber  v.  Lemper,  7  Cine. 
Wkly.  L.  Bui.  301.  8  Ohio  Dec.  (Re- 
print) 403. 

Pennsylvania.  —  Christy's  Appeal,  92 
Pa.  St.  157, 

Rhode  Island.  —  Congdon  v,  Ayls- 
worth, 16  R.  I.  281. 

Praying  or  Stating  Account.  —  A  bill 
for  a  balance  due  should  either  show  a 
final  settlement  or  pray  the  court  to 
make  one.  Williamson  v.  Haycock, 
II  Iowa40.  See  also  Pope  z/.  Salsman, 
35  Mo.  362. 

Sufficiency  of  Prayer  for  Accounting.  — 
A  mere  prayer  for  a  dissolution  has 
been  held  to  be  sufficient  on  the  ground 
that  an  accounting  follows  as  a  matter 
of  course.  Cottle  v.  Leitch,  35  Cal. 
434- 

A  prayer  by  one  partner,  that  his 
copartner  may  be  compelled  to  pay 
over  to  him  one-half  of  the  net  profits 
of  the  partnership,  includes  within  it  a 
prayer  that  an  account  of  the  partner- 
ship may  be  taken.  Bennett  v.  Wool- 
folk,  15  Ga.  213. 

Prayer  for  Partial  Accounting.  —  A  bill 
by  an  administrator  against  the  surviv- 
ing partner  should  pray  a  settlement  of 
the  whole  partnership  and  not  merely 
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ever  other  special  relief  is  sought,*  and  should  as  a  matter  of  pre- 
caution and  good  pleading  also  contain  a  prayer  for  general  relief.* 


relief  as  to  one  or  more  particular 
items.     Haynes  v.  Short,  88  Ala.  562. 

A  partner  is  not  entitled  to  the  aid  of 
a  court  of  chancery  to  compel  an  ac- 
counting with  his  copartner  concerning 
a  certain  part  only  of  the  partnership 
business,  where  the  same  is  not  a  sepa- 
rate business,  but  simply  one  of  the 
particular  parts  of  the  whole  business, 
and  no  account  is  sought  as  to  the 
whole.     Davis  v.  Davis,  60  Miss.  615. 

Consistency  of  Prayer.  —  A  prayer  to 
recover  at  least  a  certain  amount,  and 
such  further  amount  as  may  be  due  on 
settlement,  is  not  inconsistent  with  the 
action  of  settlement,  as  a  plea  of  full 
and  final  settlement  is  not  sustained  by 
evidence  of  only  a  partial  settlement. 
Thompson  7>.  Walker,  39  La.  Ann.  892. 

Demand  for  Liquidator' s  Account.  — 
In  an  action  by  one  partner  against 
another,  praying  for  a  full  and  final 
settlement  of  the  partnership  affairs,  a 
demand  that  the  defendant,  who  had 
been  left  in  charge  as  liquidator  after 
the  dissolution,  file  an  account  is  only 
incidental  to  and  not  inconsistent 
with  the  main  demand.  Thompson  v. 
Walker,  39  La.  Ann.  892. 

Amendments.  —  In  Ingraham  v.  Fos- 
ter, 31  Ala.  123,  it  was  held  that  an 
amended  till  asking  for  an  accounting 
to  the  present  time,  and  averring  a  sale 
of  complainant's  interest  to  be  merely 
as  security  and  not  absolute,  filed  after 
a  bill  for  an  accounting  to  the  date 
of  the  sale,  was  not  inconsistent  but 
merely  enlarged  the  measure  of  relief 
asked  for. 

Prayer  for  Agreed  Balance  and  for 
Accounting.  —  Where  the  facts  alleged 
by  the  plaintiff  show  that  on  the  disso- 
lution of  the  partnership  between  him- 
self and  the  defendant,  an  inventory 
was  taken  and  an  accounting  had  ac- 
cording to  an  agreement  of  the  part- 
ners, by  which  4  certain  sum  was 
found  due  to  the  plaintiff,  and  the 
plaintiff  had  added  to  his  prayer  for  a 
money  judgment  a  further  prayer  for 
an  accounting,  the  latter  prayer  is  in- 
consistent with  the  facts  stated  and  no 
relief  can  be  given  under  it.  Short  v. 
Barry,  40  How.  Pr.  (N.  Y.  Supreme 
Ct.)  210. 

1.  A  Prayer  for  Discovery  may  be  em- 
bodied in  the  bill.  Tarabino  v.  Nicoli, 
5  Colo.  App.  545. 

Prayer  for  Damages.  —  The  fact  that 


the  prayer  of  a  complaint  asks  dam- 
ages in  a  certain  amount,  as  well  as  an 
accounting  and  a  receiver,  does  not 
make  the  action  one  at  law.  Adams  v. 
Shewalter,  139  Ind.  178. 

A  Prayer  in  the  Alternative  to  either 
set  aside  for  fraud  an  agreement  to 
dismiss  the  suit  set  up  in  bar  by  the 
defendant,  or  to  enforce  the  provisions 
of  the  agreement  in  case  it  is  not  set 
aside,  does  not  amount  to  a  ratification 
of  such  agreement.  Chouteau  v.  Rice, 
I  Minn.  106. 

2.  Relief  tinder  General  Prayer.  — 
Where  the  cause  of  action  set  out  is 
for  a  partnership  accounting,  which  is 
essentially  an  action  in  equity,  and  the 
plaintiff  avers  that  the  defendant  is 
liable  to  him  as  copartner,  in  a  speci- 
fied sum,  and  prays  judgment  for  that 
sum,  and  for  further  and  other  relief, 
although  such  special  prayer  is  im- 
proper and  inappropriate,  if  a  good 
cause  of  action  is  set  out  the  com- 
plaint will  not  be  dismissed,  since  the 
proper  relief  can  be  given  under  the 
general  prayer.  Hemson  v.  Decker, 
29  How.  Pr.  (N.  Y.  Supreme  Ct.)  385. 

A  Dissolution  May  Be  Decreed  without 
error  although  there  is  no  specific 
prayer  for  it  in  the  pleadings,  there 
being  a  prayer  for  general  relief  and 
the  facts  found  being  sufficient  to  war- 
rant a  dissolution.  Hall  v.  Lonkey,  57 
Cal.  80. 

Accounting  in  Action  for  Dissolution 
under  General  Prayer. —  Where  a  bill 
prayed  for  a  rescission  of  the  partner- 
ship agreement  rt^/;///?^,  and  for  a  return 
of  the  plaintiff's  capital,  and  for  general 
relief,  but  did  not  pray  in  the  alterna- 
tive for  an  accounting,  it  was  held  that 
an  accounting  might  nevertheless  be 
granted  under  the  prayer  for  general 
relief,  where  the  evidence  warranted 
an  accounting,  but  did  not  warrant  the 
specific  relief  aisked,  as  an  accounting 
was  conformable  to  the  case  made  by 
the  bill.  Oteri  v.  Scalzn,  145  U.  S. 
578. 

Eqtiivalent  of  Prayer  for  General  Relief. 
—  In  a  bill  in  equity  between  partners, 
a  prayer  that  the  defendant  may  be 
held  to  render  an  account  of  all 
moneys  and  effects  of  the  firm  received 
by  him,  and  of  all  other  matters  relat- 
ing to  the  concern,  is  equivalent  to  a 
prayer  for  general  relief.  Miller  v. 
Lord,  II  Pick.  (Mass.)  ii. 


15  Encyc.  PI.  &  Pr.  —  69 
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A  Judgment  for  the  Final  Balance  may  be  prayed,  though  this  would 
seem  to  be  unnecessary  and  immaterial.* 

A  Specific  Prayer  for  a  Sale  of  the  partnership  property  is  not  neces- 
sary, as  a  sale  may  be  ordered  as  incident  to  the  accounting  and 
settlement.* 

The  Prayer  May  Be  Amended  SO  as  to  change  the  action  from  one  at 
law  to  one  for  equitable  relief  by  praying  an  accounting.^ 

bb.  Necessity  of  Praying  Dissolution.  —  It  Is  a  General  Eule,  formerly 
quite  strictly  enforced,  and  still  applicable  where  there  is  no 
reason  for  departing  from  it,  that  a  bill  for  an  accounting  must 
either  aver  that  a  dissolution  has  already  taken  place,  or  aver 
grounds  justifying  a  dissolution  and  pray  the  court  to  make  one.'* 

This  Eule  Has  Been  Much  Relaxed  in  the  later  cases,  and  now  a  partner 


1.  Ludington   v.  Taft,    lo  Barb.  (N. 

Y.)  447. 

Prayer  for  Balance  Inappropriate.  —  In 
Arnold  v.  Sinclair,  ii  Mont.  566,  the 
court  said:  "  The  prayer  of  the  com- 
plaint, in  section  5,  asks  for  judgment 
against  defendant  for  such  sum  as  may 
be  found  due  from  defendant  to  plain- 
tiff. This  portion  of  the  prayer  is 
wholly  out  of  place  in  the  pleading,  for 
the  whole  theory  of  the  complaint  is 
that  plaintiff  wants  the  partnership 
affairs  wound  up  and  settled,  and  that 
out  of  the  net  assets  of  the  concern 
plaintiff  receive  his  share,  and  defend- 
ant as  well  receive  his.  The  action 
is  not  on  a  money  demand  by  plaintiff 
against  defendant,  as  section  5  of  the 
prayer  would  indicate.  The  complaint 
is  wholly  inconsistent  with  the  idea 
that  there  is  any  indebtedness  from  de- 
fendant 10  plaintiff,  for  the  reason  that 
it  alleges  that  plaintiff  has  drawn  more 
money  from  the  alleged  partnership 
than  has  the  defendant.  The  com- 
plaint, read  as  a  whole,  makes  this 
clear,  and  thus  section  5  is  immaterial 
matter."  Citing  Davis  v.  Davis,  9 
Mont.  275. 

2.  Lyman  v.  Lyman,  2  Paine  ( U. 
S.)  II. 

Waiver  of  Objections  to  Prayer.  — 
Where,  in  an  action  between  partners, 
the  defendant  did  not  deny  his  liabil- 
ity to  account,  but  on  the  contrary 
averred  his  readiness  to  settle  in  a 
manner  agreeable  to  justice  and 
equity,  whereupon  a  reference  was 
made  to  state  the  accounts  and  ascer- 
tain the  balance  due  the  plaintiff,  it 
was  held,  on  appeal  from  the  final 
judgment,  that  after  such  answer  and 
trial  it  was  too  late  for  the  defendant 
to  insist  that  the  plaintiff  ought  to  have 
prayed  a  sale  and  division  of  the  pro- 


ceeds.    Van  Dyke  v.  Jackson,  i  E.  D. 
Smith  (N.  Y.)  419. 

3.  Walsh  V.  McKeen,  75  Cal.  519, 
decided  with  reference  to  Cal.  Code 
Civ.  Pro.,  §307,  establishing  "  but  one 
form  of  civil  actions,"  and  section  580, 
which  allows  the  court  to  grant  any  re- 
lief consistent  with  the  complaint. 

4.  Alabama.  —  Glover  v.  Hembree, 
82  Ala.  324. 

California.  —  Clark  v.  Gridley,  41 
Cal.  119;  Nisbet  v.  Nash,  52  Cal.  540; 
Cottle  V.  Leitch,  35  Cal.  434;  Barn- 
stead  V.  Empire  Min.  Co.,  5  Cal.  299; 
Settembre  v.  Putnam,  30  Cal.  490; 
Stone  V.  Fouse,  3  Cal.  292. 

Georgia.  —  Wadley  v.  Jones,   55  Ga. 

329. 

Indiana.  —  Dehority  v.  Nelson,  56 
Ind.  414;  Miller  v.  Rapp,  135  Ind.  614; 
Briggs  V.  Daugherty,  48  Ind.  247. 

Kansas.  —  Carlin  v.  Donegan,  15 
Kan.  495. 

Kentucky.  —  Pirtle  v.  Penn,  3  Dana 
(Ky.)  248;  Shearer  v.  Francis,  9  Ky.  L. 
Rep.  556. 

Massachusetts.  —  Phillips  v.  Blatch- 
ford,  137  Mass.  510. 

Michigan,  —  Glynn  v.  Phetteplace, 
26  Mich.  383;  Houghton  v.  State  Mut. 
L.  Assur.  Co.,  no  Mich.  308. 

Mississippi.  —  Davis  v.  Davis,  60 
Miss.  615. 

New  York.  —  Fairchild  v.  Valentine, 
7  Robt.  (N.  Y.)  564;  Eisner  v.  Eisner,  5 
N.  Y.  App.  Div.  117;  Ludington  v. 
Taft,  10  Barb.  (N.  Y.)  447. 

Ohio.  —  Gray  v.  Kerr.  46  Ohio  St. 
652. 

West  Virginia. — Coville  v.  Gil  man, 
13  W.  Va.  319. 

United  States.  —  Briges  v.  Sperry,  95 
U.  S.  401. 

England.  —  Forman  v.  Homfray,  2 
Ves.  &  B.  329;  Loscombe  v.  Russell,  4 
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may  sometimes  maintain  a  bill  for  an  accounting  without  either 
averring  or  seeking  a  dissolution.* 

An  Accounting  without  a  Dissolution  may  be  had  where  one  partner 
has  sought  to  withhold  from  his  copartner  the  profits  or  benefits 
arising  from  some  secret  transaction  to  the  benefits  of  which  all 
the  partners  are  entitled  ;  *  where  the  partnership  is  for  a  specified 


Sim.  8;  Knebell  v.  White,  2  Y.  &  Coll. 
Exch.  15. 

Reason  for  Rule.  —  In  Pirtle  v.  Penn, 
3  Dana  (Ky.)  249,  it  was  said:  "  As 
there  was  no  prayer  for  a  dissolution 
of  the  partnership,  interim  manage- 
ment by  a  receiver  or  otherwise,  un- 
der the  control  or  direction  of  the 
court,  was  not  authorized  by  the  estab- 
lished rules  and  usages  of  courts  of 
equity.     Gow  on  Part.,  120,  139;  Gary, 

32.  And  it  has  been  said  that  without 
a  prayer  for  dissolution  a  court  of 
equity  will  not  entertain  a  bill  for  an 
account,  because  such  bills  might  be 
annual  or  of  indefinite  recurrence. 
But  both  principle  and  authority  tend 
to  the  conclusion  that  a  bill  for  an 
account  between  copartners  may  be 
maintained  without  a  prayer  for  a  dis- 
solution of  the  partnership  if  there  be 
any  good  reason  for  compelling  an  ac- 
count and  settlement.  Gary,  34;  Gow, 
120,  136." 

Where  Both  Parties  Treat  the  Partner- 
ship as  at  an  End  the  absence  of  a  prayer 
for  dissolution  is  immaterial.  Fair- 
child  V.  Valentine,  7  Robt.  (N.  Y.)  564. 
But  in  Edwards  v.  Remington,  60  Wis. 

33,  where  the  complainant  alleged  that, 
on  dissolution,  the  debts  and  assets,  as 
estimated,  were  apportioned  among 
the  partners,  but  that  he  had  since  paid 
more  than  his  share,  and  that  the  debts 
exceeded  the  estimate,  the  court  said 
that  if  it  had  been  shown  that  there 
was  no  settlement  the  action  must 
have  failed,  for  neither  the  complain- 
ant nor  the  defendant  had  asked  a  gen- 
eral accounting  to  carry  out  the  settle- 
ment. 

Under  a  Prayer  for  General  Relief,  a 
dissolution  may  be  decreed  where  facts 
warranting  a  dissolution  are  found. 
Hall  V.  Lonkey,  57  Gal.  80. 

A  Special  Prayer  for  Dissolution  is  not 
necessary  if  grounds  for  a  dissolution 
are  set  forth  and  an  accounting  or  gen- 
eral relief  asked  for.  Hall  v.  Lonkey, 
57  Gal.  80;  Werner  v.  Leisen,  31  Wis. 
169;  Medwin  v.  Ditcham,  47  L.  T,  N. 
S.  250;  Fairthorne  v.  Weston,  3  Hare 

387. 
Sufficiency  of  Averment  of  Grounds  for 


Dissolution,  —  See  Adams  v.  Shewalter, 
139  Ind.  178;  Shoemaker  v.  Smith,  74 
Ind.  71;  Bufkin  v.  Boyce,  104  Ind.  53; 
Barnes  v.  Jones,  91  Ind.  161. 

A  Cross-complaint,  to  withstand  a  de- 
murrer for  want  of  facts,  must,  like  a 
complaint,  state  facts  sufficient  to  con- 
stitute a  cause  of 'action;  and,  in  an 
action  by  a  member  of  a  firm  against 
his  partner,  a  cross-complaint  asking 
a  dissolution  and  the  appointment  of  a 
receiver,  which  alleged,  in  substance, 
only  that  the  firm  was  largely  indebted 
and  was  not  making  money,  showed 
no  ground  for  relief.  Shoemaker  v.. 
Smith,  74  Ind.  71. 

1.  Relaxation  of  Rule  —  Accounting 
Without  Dissolution.  —  Patterson  v. 
Ware,  10  Ala.  444;  Pirtle  v.  Penn,  3 
Dana  (Ky.)  247;  Davis  v.  Davis,  60 
Miss.  620;  Hudson  v.  Barrett,  i  Pars. 
Eq.  Gas.  (Pa.)  414;  Foster  v.  Rison,  17 
Gratt.  (Va.)  321;  Richardson  v.  Hast- 
ings, 7  Beav.  301;  Prole  v.  Master- 
man,  21  Beav.  61;  Bromley  v.  Wil- 
liams, 32  Beav,  177;  Hutchinson  v. 
Wright,  25  Beav.  444;  Taylor  v.  Dean, 
22  Beav.  429. 

An  Account  of  Past  Partnership  Trans- 
actions will  be  directed  though  the  bill 
does  not  pray  a  dissolution;  but  the 
court  will  make  no  order  for  carrying 
on  partnership  concerns  unless  with 
a  view  to  dissolution.  Richards  v. 
Davies,  2  Russ.  &  M.  347. 

Bills  to  Compel  Transfer  of  Legal  Title, 
—  The  absence  of  a  prayer  for  dissolu- 
tion in  the  bill  will  not  affect  its  main- 
tenance in  so  far  as  it  seeks  a  proper 
transfer  of  the  legal  title.  In  resist- 
ance of  such  relief  it  will  be  admissible 
for  the  defendant  to  show  that  the 
complainant  has  no  real  beneficial  in- 
terest in  the  land,  and  for  this  purpose 
he  can  go  into  the  general  state  of  the 
accounts  between  the  partners,  either 
with  or  without  a  prayer  for  dissolu- 
tion. Davis  V.  Davis,  60  Miss.  620, 
See  also  Settembre  v.  Putnam,  30  Gal, 
490. 

2.  Secret  Profits.  —  Davis  v.  Davis,  60 
Miss.  615;  Traphagen  v.  Burt,  67  N. 
Y.  30;  Society  of  Practical  Knowledge 
V.  Abbott,  2  Beav.  559;  Beck  v.  Kan- 
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term  not  yet  expired,  and  one  partner  has  sought  to  exclude  or 
■expel  his  copartner  or  drive  him  to  a  dissolution ;  *  where  the 
partnership  has  proved  a  failure,  and  the  partners  are  too  numer- 
ous to  be  all  made  parties  to  the  action,  and  a  limited  account  will 
result  in  justice  to  them  all;*  where  there  is  an  agreement  for 
periodical  accountings,  or  accountings  as  to  distinct  transactions ;  ^ 
and  where  an  execution  or  attachment  has  been  levied  against 
one  partner's  interest.* 

(e)  Amendments.  —  The  bill  or  complaint  may  be  amended  subject 


torowicz,  3  Kay  &  J.  230;  Fawcett  v. 
Whitehouse,  i  Russ.  &  M.  132;  Hich- 
€ns  V.  Congreve,  i  Russ.  &  M.  150. 

1.  Acconat  in  Cases  of  Exclusion  or 
Expulsion.  —  Maloney  v.  Crow,  (Colo. 
App.  1898)  53  Pac.  Rep.  828;  Davis  t/. 
Davis.  60  Miss.  615 ;  Traphagen  v.  Burt, 
67  N.  Y.  30;  Von  Tagen  v.  Roberts,  2 
Pearson  (Pa.)  137;  Chappie  v.  Cadell, 
Jac.  537;  Blisset  v.  Daniel,  10  Hare 
493;  Harrison  v.  Armitage,  4  Madd. 
143;  Knowies  v.  Haughton,  11  Ves. 
Jr.  168;  Richards  v.  Davies,  2  Russ.  & 
M.  347;  Bentley  v.  Bates,  4  Y.  &  Coll. 
Exch.  182,  but  this  was  a  mining  part- 
nership, and  perhaps  rests  upon  differ- 
ent principles. 

Beason  of  Exception.  —  In  Fairthorne 
■V.  Weston,  3  Hare  387,  the  court  said 
that  there  was  no  universal  rule  to  the 
effect  that  a  bill  asliing  for  a  particular 
account  but  not  for  a  dissolution  was 
demurrable;  and  that  if  there  were  any 
such  rule  a  person  fraudulently  in- 
cluded might,  of  his  mere  will  and 
pleasure,  compel  his  copartner  to  sub- 
mit to  the  alternative  of  dissolving  the 
partnership,  or  being  ruined  by  a  con- 
tinual violation  of  the  partnership 
contract. 

Specific  Performance  and  Injunction 
without  Dissolution.  —  In  Pirtle  v.  Penn, 
3  Dana  (Ky.)  249,  it  was  said:  "  A 
court  of  equity  may,  moreover,  compel 
a  specific  execution  of  a  partnership 
contract,  and  may  sometimes  enjoin  a 
partner  from  persisting  in  improper 
conduct,  jeoparding  the  rights  or  dero- 
gating from  the  power  or  authority 
■of  his  copartner,  and  when  the  latter, 
if  he  can  be  protected  and  secured  by 
injunction,  does  not  desire  a  dissolu- 
tion, but  prefers  a  continuation  of  the 
partnership,  according  to  the  spirit  and 
end  of  the  association.  In  this  case, 
though  there  is  no  prayer  for  dissolu- 
tion, yet  as  Penn  has  been  selling  the 
books,  and  does  not  deny  that  he  re- 
fuses to  Pirtle  to  control  or  participate 


in  the  sale  of  the  residue,  we  think  the 
circuit  court  had  power  to  decree  and 
ought  to  have  decreed  some  relief,  if 
the  allegations  of  the  bill  as  to  the 
terms  of  the  partnership  be  true." 

2.  Partnership  a  Failure  and  Partners 
Numerous.  —  Apperly  v.  Page,  i  Phil. 
779;  Sheppard  v.  Oxenford,  i  Kay  & 
J.  491;  Clements  v.  Bowes,  17  Sim. 
167;  Cooper  V.  Webb,  15  Sim.  454; 
Wilson  V.  Stanhope,  2  Colly.  629;  Wall- 
worth  V.  Holt.  4  Myl.  &  C.  619. 

3.  Agreement  for  Periodical  Account- 
ings.—  Wadley  v.  Jones,  55  Ga.  329; 
Atty.-Gen.  v.  State  Bank,  i  Dev.  &  B. 
Eq.  (N.  Car.)  545;  Denver  z^.  Roane,  99 

u.  s.  355. 

Partnership  for  Dealing  in  Land.  — 
Where  a  contract  of  partnership  for  the 
purpose  of  dealing  in  land  contem- 
plated a  division  of  profits  as  soon  as  a 
sale  was  made,  one  partner  may  main- 
tain a  bill  to  recover  his  share  of  the 
profits  of  land  actually  sold  without 
praying  a  dissolution  and  sale  of  other 
lands  owned  by  the  firm.  Patterson  v. 
Ware,  10  Ala.  444. 

4.  Accounting  after  Levy  of  Attachment. 
—  In  Cropper  v.  Coburn,  2  Curt.  (U. 
S.)  465,  6  Fed.  Cas.  No.  3,416,  the  court 
said:  "  Where  the  court  is  asked  to 
order  an  account  between  partners  in 
order  to  determine  whether  at  the  time 
of  the  attachment  the  partner  pro- 
ceeded against  at  law  by  his  creditor 
had  any  beneficial  interest  in  the  prop- 
erty attached,  the  same  reason  for  re- 
fusal to  proceed  does  not  exist  as  in 
case  of  a  suit  between  partners  where 
the  object  is  to  ascertain  their  relative 
rights  with  a  view  to  decreeing  the  pay- 
ment of  a  balance  by  one  to  the  other. 
The  creditor  attaches  the  interest  of 
one  partner  as  it  exists  at  the  time  of 
the  attachment.  Subsequent  changes 
in  the  relation  of  the  partners  i«/ifr  sese, 
or  in  the  rights  of  creditors  which  are 
only  substituted  rights  of  the  partners, 
are  not  necessarv  to  be  ascertained." 
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to  the  usual  rules.'  Thus  the  bill  may  be  amended  so  as  to  make 
it  conform  to  the  proofs,*  provided  the  amendment  does  not 
introduce  substantially  a  new  cause  of  action.* 

(f)  Supplemental  Bill.  —  A  bill  for  an  accounting  will  sometimes  be 
retained  to  permit  the  filing  of  a  supplemental  bill,*  but  the 
matters  alleged  therein  must  not  amount  to  a  departure. ** 

(lo)  Plea,  Answer,  or  Demurrer  —  (a)  In  General.  —  The  general 
rules  as  to  pleas,  answers,  or  demurrers  in  equity  are  of  course 
applicable  to  suits  in  equity  for  a  partnership  account  and  settle- 
ment,* but  unless  the  defendant  can  deny  his  liability  to  account 
a  plea  or  answer  would  seem  unnecessary,  as  the  same  defense 
can  be  made  and  the  same  relief  given  the  defendant  without  as 
with  an  answer.'' 


1.  See  generally  article  Amendments, 
vol.  I,  p.  458. 

Amendment  Fraying  Accounting  in  Ac- 
tion at  Law.  —  Where  the  complaint  in 
an  action  at  law  under  the  code  be- 
tween partners  stated  all  the  facts 
necessary  for  an  accounting  it  was  not 
error  to  permit  the  complainant  to 
amend  his  prayer  so  as  to  pray  for  an 
accounting.  Walsh  v.  McKeen,  75 
Cal.  519. 

Amendment  Unnecessary.  —  In  Emer- 
son V.  Durand,  64  Wis.  iii,  where  the 
complainant  sued  his  copartner  as  ex- 
ecutor, alleging  that  his  capital  was 
held  in  the  capacity  of  executor,  but 
in  fact  belonged  to  his  daughters,  the 
court  wound  up  the  partnership  without 
requiring  an  amendment,  though  the 
defendant  and  his  daughters  denied 
and  disproved  such  allegations. 

2.  Amendment  to  Conform  to  Froo&.  — 
Where  evidence  as  to  the  disposition 
of  fixtures  is  not  admissible  under  a 
complaint  in  an  action  for  an  account- 
ing between  partners,  which  alleges 
only  a  conversion  by  the  defendant  of 
a  stock  of  goods,  upon  a  new  trial  an 
amendment  should  be  allowed  which 
will  bring  into  the  accounting  all  the 
partnership  effects,  in  order  to  arrive 
at  a  fair  adjustment  of  the  partnership 
matters.  Chalmers  v.  Chalmers,  81 
Cal.  81. 

3.  Amendment  Changing  Cause  of  Ac- 
tion.—  In  Moran  v.  Bentley,  69  Conn. 
392,  it  was  held  that  the  complaint 
could  not  be  amended  after  trial  to 
conform  to  the  proofs  without  entitling 
defendant  to. a  trial  of  the  facts  alleged 
in  the  amended  complaint,  since  such 
amendment  would  have  changed  the 
cause  of  action. 

Amendment  Averring  General  Instep  of 
Special  Partnership.  —  In  Weber  v.  Kem- 


per, 7  Cine.  Wkly.  L.  Bui.  301,  8  Ohio 
Dec.  (Reprint)  403,  it  was  held  that 
where  an  original  petition  sets  up  a_ 
special  partnership  for  a  certain  desig- 
nated purpose  between  the  parties  and. 
asks  an  account,  an  amended  petition, 
setting  up  a  general  partnership  is  not 
to  be  disallowed  on  the  ground  that  it 
states  a  different  cause  of  action- 
although  the  contracts  are  different,  the 
transaction  referred  to  and  the  relief 
asked  are  the  same,  and  if  the  causes 
of  action  are  different  the  amended 
petition  should  be  allowed  to  prevent 
multiplicity  of  suits  and  amounting, 
merely  to  beginning  a  new  case. 

Departure.  —  One  member  of  a  firm* 
sued  the  other  in  equity  upon  an  in- 
debtedness growing  out  of  a  contract 
made  by  the  firm  with  the  defendant. 
The  plaintiff  amended  his  petition^ 
alleging  the  insolvency  of  the  defend- 
ant and  the  firm,  and  praying  a  disso- 
lution and  for  judgment  against  the 
defendant  for  whatever  might  be  found 
due  him.  It  was  held  that  the 
amended  petition  was  not  a  departure. 
Shearer  v.  Francis,  9  Ky.  L.  Rep.  556. 

4.  See  DufBeld  v.  Brainerd,  45  Conn. 
427. 

6.  A  supplemental  bill  alleging  false 
and  fraudulent  inventories  as  a  ground 
for  relief  is  good  although  the  original 
bill  alleged  the  making  of  defective 
inventories  and  the  keeping  of  defective 
accounts.  Chouteau  v.  Rice,  i  Minn. 
106. 

6.  See  articles  Pleas  in  Equity;  An- 
swers IN  Equity,  vol.  i,  p.  863;  De- 
murrers in  Chancery,  vol.  6,  p.  393. 

7.  Acme  Copying  Co.  v.  McLure,  41 
111.  App.  397,  wherein  the  bill  was- 
taken  as  confessed  for  want  of  an  an- 
swer and  the  cause  referred  to  a  master 
to  state  the  account. 
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Upon  a  Bill  to  Eevive  a  Partnership,  a  defendant  may  set  out  reasons 
in  additiou  to  those  charged  in  the  bill  for  desiring  an  account 
and  dissolution.* 

Plea  Must  Be  Supported  by  Answer.  —  A  plea  denying  the  existence  of 
a  partnership  between  plaintiff  and  defendant  must  be  supported 
by  an  answer  gi^ang  discovery  as  to  all  the  circumstances  charged 
in  the  bill  as  evidence  of  the  partnership,  or  the  plea  will  be  bad.* 

A  Plea  of  Payment  if  Not  Responsive  to  the  bill  should  be  struck  out 
on  motion,  but  it  is  not  demurrable  upon  that  ground.' 

A  Demurrer  must  not  be  too  broad,  or  it  will  be  overruled.* 


Besponsiveness  of  Answer.  —  An  an- 
swer admitting  the  partnership  and 
alleging  additional  terms  in  it,  is  not 
to  be  treated  as  a  statement  of  an  inde- 
pendent fact  not  responsive  to  the  bill, 
but  as  a  part  of  the  facts  set  out  in  the 
bill.     Cresson's  Appeal,  gi  Pa.  St.  i68. 

Where  the  bill  alleges  the  existence 
of  a  partnership,  and  prays  an  account 
of  the  partnership  transactions,  an  alle- 
gation in  the  answer,  that  by  an  agree- 
ment between  the  partners,  on  the 
dissolution  of  the  partnership,  the  com- 
plainant was  to  pay  all  the  debts  of  the 
firm,  is  new  and  independent  matter, 
not  responsive  to  the  charges  in  the 
bill.     Dickey  v.  Allen,  2  N.  J.  Eq.  40. 

Hearing  on  Exceptions  to  Answer.  — 
Upon  a  bill  between  partners  for  an 
account  of  the  partnership  transactions 
an  allegation  of  the  answer  that  a  third 
party  is  a  joint  partner  with  the  com- 
plainant and  defendant,  and  therefore 
a  necessary  party  to  the  suit,  cannot 
be  assumed  to  be  true,  at  the  hearing 
upon  exceptions  to  the  answer.  Brewer 
V.  Norcross,  17  N.  J.  Eq.  219. 

Inconsistent  Defenses.  —  A  denial  of 
the  partnership  is  not  inconsistent  with 
a  defense  which  admits  the  making  of 
the  partnership  agreement  and  the 
terms  thereof,  but  insists  that  such 
agreement  never  went  into  effect  for 
the  reason  that  plaintiff  did  not  make 
Jiis  agreed  contribution  to  the  capital 
which  was  a  condition  precedent. 
Petrakion  v.  Arhelly,  23  Civ.  Pro.  Rep. 
(N.  Y.  C.  Pi.)  183. 

Bule  that  Defendant  Must  Answer 
Fully.  —  To  a  bill  in  equity  for  an  ac- 
count of  the  sales  of  a  book  alleged  to 
have  been  published  by  the  defendant 
■on  the  joint  account  of  himself  and 
plaintiff,  an  answer  which  denies  that 
any  such  book  was  published  during 
the  time  alleged  and  asserts  that  the 
book  published  by  the  defendant  was  a 
idi£ferent  one,  need   not  render  an  ac- 


count of  the  sales  of  the  last  named 
book.  The  principle  that  when  de- 
fendant denies  plaintiff's  title  and  sets 
up  title  in  himself  he  must  answer 
fully  if  he  answers  at  all,  has  no  appli- 
cation, because  such  answer  does  not 
deny  plaintiff's  title  and  set  up  title  in 
the  defendant.  Armstrong  z/.  Crocker, 
10  Gray  (Mass.)  269.  See  also  for  a 
full  consideration  of  this  rule  article 
Answers  in  Equity,  vol.  i,  p.  863. 

1.  It  Is  Not  Irrelevant  for  a  Defendant 
to  Set  Forth  Other  Reasons  than  those 
set  forth  in  the  bill  which  caused  him 
to  wish  for  a  dissolution  of  the  partner- 
ship, in  his  answer  to  a  bill  to  re- 
vive the  partnership  which  had  been 
dissolved,  unless  such  matter  may 
be  considered  exceptionable  as  being 
scandalous;  and  an  averment  that  the 
defendant  "  had  become  convinced 
that  a  business  connection  with  the 
complainant  was  inexpedient  and  un- 
safe," cannot  be  deemed  as  scandal- 
ous. Nor  is  it  irrelevant  for  the 
defendant  in  such  answer  to  deny  that 
the  reason  alleged  in  the  bill  for  the 
dissolution  was  the  only  reason,  and 
to  stale  the  other  reasons,  nor  is  it  in- 
competent for  the  defendant  to  allege 
and  prove  that  an  offer  of  the  com- 
plainant to  renew  the  partnership  was 
merely  colorable.  Griswold  v.  Hill,  i 
Paine  (U.  S.)  390. 

2.  Everit  v.  Watts,  10  Paige  (N.  Y.) 
82,  3  Edw.  Ch.  (N.  Y.)486. 

3.  Miller  v.  Rapp,  135  Ind.  614. 

4.  Demurrer  Too  Broad.  —  Where  a 
complaint  filed  to  compel  a  partnership 
account  contained  sufficient  averments 
to  call  upon  the  defendants  for  an  ac- 
count as  to  a  particular  branch  of  their 
business,  but  was  in  other  respects 
inartificially  drawn  and  'insufficient, 
and  a  demurrer  was  put  in  to  the  whole 
complaint,  it  was  held  that  the  demur- 
rer must  be  overruled.  Young  v. 
Pearson,  i  Cal.  448, 
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(b)  Necessity  of  Cross-bill  or  Counterclaim  for  Affirmative  Relief.  —  A  cross- 
bill or  counterclaim  is  not  necessary  in  order  to  enable  a  defendant 
to  obtain  an  account  or  recover  a  balance  due  him  or  other 
affirmative  relief  necessarily  incident  to  a  just  and  equitable  state- 
ment of  the  account.*  A  cross-bill  or  counterclaim  setting  up 
such  matters  is  bad  on  demurrer.* 

Each  Partner  Considered  a  Complainant.  —  All  the  partners,  the  defend- 
ants as  well  as  the  complainants,  are  regarded  as  actors,  and  the 
accounts  must  be  stated  and  the  rights  of  the  partners  determined 
as  if  each  partner  were  a  complainant  filing  a  bill  against  his 
copartners.^ 

1.  Saunders  v.  Wood,  15  Ark.  24; 
Craig  V.  Chandler,  6  Colo.  543;  Atkin- 
son V.  Cash,  79  III.  53;  Acme  Copying 
Co.  V.  McLure,  41  111.  App.  397;  Quinn 
V.  McMahan,  40  111.  App.  593;  Felder 
V.  Wall,  26  Miss.  595;  Little  v.  Merrill, 
<)2  Me.  328;  Johnson  v.  Buttler,  31  N. 
J.  Eq.  35;  Campbell  v.  Zabriskie,  8 
N.  J.  Eq.  738;  Cook  V.  Jenkins,  79  N. 
Y.  575;  Scott  V.  Pinkerton,  3  Edw.  Ch. 
<N.  Y.)  70;  Boyd  v.  Foot,  5  Bosw.  (N. 
Y.)  no;  Reeves  v.  Bushby,  25  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  226;  Cong- 
don  V.  Aylsworth,  16  R.  I.  281;  Allen 
V.  Allen,  II  ;Heisk.  (Tenn.)  387.  But 
see  Helmer  z\  Yetzer,  92  Iowa  627; 
White  V.  Reed,  124  N.  Y.  468.  See 
also  article  Accounts  and  Accounting, 
vol.  I,  p.  83. 

No  Counterclaim  Necessary.  —  In  a 
suit  for  the  settlement  of  partnership 
accounts,  the  parties  defendant  are  en- 
titled to  an  investigation  of  all  trans- 
actions claimed  as  partnership  matters, 
although  they  are  not  set  forth  in 
the  pleadings  by  way  of  counterclaim. 
Boyd  V.  Foot,  5  Bosw.  (N.  Y.)  no. 

No  Cross-bill  Necessary.  —  Upon  a  bill 
by  a  partner  for  a  settlement  of  the 
partnership  affairs,  the  court  has  power 
to  render  such  a  decree  as  the  equity 
of  the  case  may  require,  without  a 
cross-bill  filed  to  establish  the  rights  of 
the  other  partners.     Atkinson  v.  Cash, 

79  111-  53- 

2.  Cross-bill  or  Counterclaim  Demurrable. 
—  A  cross-bill  is  not  necessary  in  a  suit 
between  partners  wherein  the  com- 
plainant seeks  a  dissolution  and  an  ac- 
count from  the  defendant,  to  enable 
the  latter  to  get  an  account  from  the 
former,  or  to  obtain  relief  against 
fraudulent  practices  of  the  complainant 
in  giving  the  note  of  the  firm  without 
consideration,  for  his  own  benefit,  and 
in  buying  up  the  paper  of  the  concern 
at  a  discount,  for  his  advantage,  with  a 


view  to  obtaining  the  full  amount 
thereof  out  of  the  assets  of  the  firm. 
Such  a  bill  will  not  be  sustained  on  de- 
murrer. Johnson  v.  Buttler,  31  N.  J. 
Eq.  35. 

Demands  Which  Enter  into  Account.  — 
In  an  action  for  an  accounting  between 
partners,  demands  for  services,  and  for 
a  share  of  the  expenses  or  outlays  by 
defendant,  and  for  breaches  of  contract 
by  plaintiff,  in  omitting  or  obstructing 
the  performance  of  duties  under  the 
contract,  are  not  pleadable  as  a  coun- 
terclaim, since  such  demands  are  the 
subject  of  the  accounting.  Reeves  v. 
Bushby,  25  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  226. 

Who  May  Demur.  —  If  a  cross-com- 
plaint is  good  against  any  of  the  de- 
fendants, it  is  good  as  against  a  joint 
demurrer  from  all  of  the  defendants; 
if  it  is  bad  as  to  any  of  the  defendants, 
only  those  defendants  as  to  whom  it  is 
bad  should  demur.  Miller  v.  Rapp, 
135  Ind.  614. 

3.  Saunders  v.  Wood,  15  Ark.  24; 
Acme  Copying  Co.  v.  McLure,  41  111. 
App.  397;  Pratt  v.  McHatton,  11  La. 
Ann.  260;  Grove  v.  Fresh,  9  Gill  &  J. 
(Md.)  280;  Felder  v.  Wall,  26  Miss. 
596;  Raymond  v.  Came,  45  N.  H.  201; 
Scott  V.  Pinkerton,  3  Edw.  Ch.  (N.  Y.) 
70. 

Decree  for  Defendant  on  Plaintiff's  Bill. 
—  Upon  a  bill  by  a  partner  for  an  ac- 
count of  the  partnership,  if  a  balance 
is  reported  against  him,  the  defendant 
may  have  a  decree  therefor  upon  the 
plaintiff's  bill.  Scott  v.  Pinkerton,  3 
Edw.  Ch.  (N.  Y.)  70. 

Balances  between  Defendants.  —  If 
there  are  several  defendants,  and  if 
between  them  a  balance  is  due  from 
one  to  the  other,  it  may  be  awarded, 
as  if  each  were  a  plaintiff  in  a  bill 
against  the  others.  Little  v.  Merrill, 
62  Me.  328. 
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Individual  Matters  or  Claims  May  Be  Set  Up.  —  But  where  it  is  sought 
to  bring  individual  matters  or  clairns  not  naturally  involved  in 
the  accounting  into  the  account,  by  way  of  equitable  defense  or 
otherwise,  a  crossbill  or  counterclaim  is  necessary.* 

(ii)  Right  to  Dismiss  Bill  —  As  Against  Defendant.  —  In  an  action 
for  the  dissolution  of  a  firm  and  an  accounting  of  its  affairs,  all 
the  partners  are  regarded  as  actors,*  and  the  suit  being  for  the 
benefit  of  all  the  partners  a  defendant  who  has  appeared, 
although  he  has  not  answered,  is  entitled  to  be  heard  upon  the 
question  of  its  discontinuance  or  dismissal,  and  to  insist  upon  its 
being  maintained  to  protect  the  property  and  effect  a  proper 
application  of  it  to  the  payment  of  firm  debts  without  prefer- 
ences,' especially  after  the  cause  has  proceeded  to  such  a  stage 
that  an  accounting  has  been  ordered  and  balance  found  against 
the  plaintiff.* 

As  Against  Creditors.  —  When  the  assets  have  been  ordered  to  be 
distributed  among  the  creditors,  and  the  creditors  have  been 
called  in  and  some  of  them  have  come  in,  the  parties  to  the  suit 
have  lost  their  absolute  control,  and  the  creditors  who  have  come 
in  have  acquired  an  interest  in  the  proceedings  which  would  pre- 
vent a  discontinuance  without  their  consent,*  but  up  to  this  time 


1.  Kemmerer  v.  Kemmerer,  85  Iowa 
193;  Turner  v.  Weston,  133  N.  Y.  650, 
45  N.  Y.  Si.  Rep.  301 ;  Smith  v.  Under- 
hill,  (Supreme  Cl.)  iq  N.  Y.  Supp.  249; 
Pendleton  v.  Beyer,  94  Wis.  31. 

A  Wholly  Independent  Claim  Against 
the  Plaintiff  will  not  be  allowed  where 
it  is  not  pleaded  as  a  counterclaim. 
Turner  v.  Weston,  133  N.  Y.  650,  45  N. 
Y.  St.  Rep.  301. 

An  Equitable  Demand,  accruing  to  one 
of  the  defendants  from  a  fraud  perpe- 
trated on  him  by  the  plaintif?  in  a 
former  partnership  between  them,  is 
available  as  a  set-ofif  in  favor  of  such 
defendant,  when  plaintiff  files  a  bill 
for  a  settlement  of  a  new  partnership 
between  them,  and  others,  and  is 
shown  to  be  insolvent.  Ingraham  v. 
Foster,  31  Ala.  123. 

Plaintiff's  Diversion  of  Partnership 
Business.  —  In  an  action  by  one  partner 
against  another  to  rescind  an  agree- 
ment as  to  purchase  of  the  business, 
and  for  an  accounting  and  distribution 
of  assets,  the  defendant  is  entitled  to 
set  up  a  counterclaim  for  plaintiff's 
violation  of  duty  as  a  partner,  in  di- 
verting patronage,  and  thus  diminish 
the  claim  of  the  latter  upon  the  fund  to 
be  distributed.  Brown  v.  Dennison, 
28  N.  Y.  App.  Div.  535,  reversinj^  22 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  59. 

2.  Saunders   v.    Wood,    15   Ark.    24; 


Acme  Copying  Co.  v.  McLure,  41  111, 
App.  397;  Quinn  v.  McMahan,  40  111. 
App.  593;  Pratt  V.  McHatton.  ri  La. 
Ann.  260;  Little  v.  Merrill,  62  Me.  328; 
Grove  :'.  Fresh,  9  Gill  &  J.  (Md.)  280; 
Raymond  v.  Came,  45  N.  H.  201; 
Campbell  v.  Zabriskie,  8  N.  J.  Eq.  7j8; 
Scoti  V.  Pinkerton,  3  Edw.  Ch.  (N.  Y.) 
70;  Allen  V.  Allen,   11  Heisk.  (Tenn.) 

387. 

3.  Price  v.  Price,  21  N.  Y.  App.  Div. 

597. 

Dismissal  Not  Prejudicial  to  Defendant. 
—  In  Worthington  v.  White,  42  Mo. 
462,  however,  it  was  held  that  the  plain- 
tiff has  a  right  to  dismiss  his  suit  un- 
less it  is  manifestly  prejudicial  to  the 
defendant,  where  the  referee's  report 
shows  that  a  full  settlement  has  been 
had. 

4.  Fisher  v.  Stovall,  85  Tenn.  316, 
holding  that  the  fact  that  one  of  the  de- 
fendants did  not  answer  the  bill  until 
after  the  motion  to  dismiss  was  en- 
tered, but  did  answer  before  such  mo- 
tion was  acted  upon,  did  not  affect  the 
case. 

5.  Dale  v.  Kent,  58  Ind.  584;  Ross 
V.  Titsworth,  37  N.  J.  Eq.  336;  Updike 
V.  Doyle,  7  R.  I.  446;  Fisher  v.  Stovall. 
85  Tenn.  316;  Hutchinson  v.  Paige,  67 
Wis.  206.  See  also  Adams  v.  Hackett, 
7  Cal.  187;  Adams  v.  Woods,  8  Cal. 
152,  9  Cal.  24;  Ellicott  V.  U.  S.   Insur- 
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the  proceedings  are  within  the  control  of  the  parties  and  may  be 
dismissed  regardless  of  the  claims  of  creditors.' 

(12)  Trial  of  Issues —  (a)  Eight  to  Jury  Trial.  —  An  action  for  an 
accounting  between  partners  being  an  equitable  action,  neither 
party  to  the  action  has  a  right  to  have  any  question  in  relation 
thereto  determined  by  a  jury.* 

(b)  Directing  Issue  to  Jury.  —  The  court  may  direct  an  issue  out  of 
chancery  to  a  jury  to  try  any  disputed  question  of  fact  between 
the  parties.' 


ance  Co.,  7  Gill  (Md.)  307;  Waring  v. 
Robinson,  Hoffm.  Ch.  (N.  Y.)  524. 
Compare  Holmes  v.  McDowell,  15  Hun 
(N.  Y.)  585,  affirmed  m  76  N.  Y.  596. 

A  Decree  Granting  Belief  Is  for  the 
Benefit  of  the  Creditors  as  well  as  for  the 
benefit  of  the  parties  to  the  suit,  and 
they  have  a  right  to  insist  upon  its  ex- 
ecution though  not  made  parties  in  the 
bill,  and  after  such  a  decree  is  entered 
the  suit  cannot  be  dismissed  without 
their  consent.  Updike  v.  Doyle,  7  R. 
I.  446. 

Appointment  of  Beceiver  by  Consent.  — 
Where  upon  a  bill  filed  by  a  partner 
against  his  copartner  for  the  settlement 
of  the  partnership  accounts  and  the 
payment  of  creditors  of  the  firm,  the 
defendant  appears  and  consents  to 
the  appointment  of  a  receiver,  and  the 
receiver  takes  possession,  the  assets  of 
the  firm  are  to  be  regarded  as  placed 
by  the  voluntary  act  of  the  parties 
under  the  control  of  the  court  for  the 
benefit  of  creditors  generally,  and 
where  the  court  has  assumed  jurisdic- 
tion the  parties  cannot  dismiss  the  bill. 
Jackson  v.  Lahee,  114  111.  287.  But  see 
the  next  following  note. 

1.  Ross  V.  Titsworth,  37  N.  J.  Eq. 
338,  wherein  it  was  held  that  a  consent 
order  appointing  a  receiver  did  not  give 
the  court  such  control  of  the  assets  that 
it  could  deny  an  application  of  the 
parties  to  dismiss  and  discharge  the  re- 
ceiver the  next  day  after  it  was  made. 
Citing  with  approval  Waring  v.  Robin- 
son, Hoffm.  Ch.  (N.  Y.)  524;  Adams  v. 
Hackett,  7  Cal.  187;  and  disapproving 
Holmes  v.  McDowell,  15  Hun  (N.  Y.) 
585,  affirmed  in  76  N.  Y.  596. 

2.  Hamar  v.  Peterson,  9  Wash.  152. 

In  New  York  it  seems  that  the  pro- 
vision of  the  Code  of  Civil  Procedure, 
§  974,  in  reference  to  the  mode  of  trial 
when  defendant  interposes  a  counter- 
claim and  demands  an  affirmative 
judgment,  and  an  issue  of  fact  is  joined 
thereon,  applies  only  when  the  counter- 
claim sets  up  matter  for  which  a  sepa- 


rate action  might  be  maintained. 
Therefore,  in  an  action  for  a  dissolu- 
tion of  a  copartnership,  and  for  an  ac- 
counting between  the  partners,  where 
the  answer  alleged  a  violation  on  the 
part  of  the  plaintiff  of  a  provision  in 
the  articles  of  partnership  providing 
for  the  sale  of  the  good  will  of  the  busi- 
ness to  such  of  the  partners  as  should 
bid  the  highest  price,  by  his  appropri- 
ating to  himself  the  good  will,  and  that 
the  same  was  worth  as  an  asset  $200,000, 
which  he  asked  as  a  counterclaim 
against  any  sum  found  due  the  plain- 
tiff, and  as  a  further  counterclaim 
alleged  a  fraudulent  misappropriation 
by  the  plaintiff  of  partnership  funds,  it 
was  held  that  the  matter  so  set  up  did 
not  present  a  counterclaim  of  a  sepa- 
rate and  distinct  cause  of  action,  within 
the  meaning  of  the  above  section;  that 
the  matters  set  up  were  proper  items 
to  be  proved  upon  an  accounting,  and 
that  defendant  was  not  entitled  to  a 
trial  by  a  jury  thereon.  Cook  v.  Jen- 
kins, 79  N.  Y.  575. 

Accounting  at  Law  under  Georgia  Code. 
—  In  Jackson  v.  Deese,  35  Ga.  gi,  it 
was  held  that  the  judge  should  appoint 
commissioners  to  partition  by  sale  the 
whole  property  belonging  to  the  part- 
ners; that  they  should  be  authorized  to 
hear  testimony  as  to  the  state  of  the 
accounts  between  the  partners  as  lo  the 
property,  and  make  a  report  in  writ- 
ing embracing  a  statement  of  the  debts 
and  liabilities  of  the  copartnership;  and 
that  the  judge  should  cause  a  special 
jury  to  be  impaneled,  who  should  as- 
sign to  each  partner  his  equitable  share 
of  the  money  brought  into  court  from 
such  sale,  etc. 

Verdict.  —  In  a  suit  against  copart- 
ners for  a  share  of  past  profits,  the 
verdict  should  be  against  those  only 
who  have  received  more  than  their  pro- 
portion, unless  some  reason  appears 
why  the  others  should  refund  or  con- 
tribute.    Wadley  v.  Jones,  55  Ga.  329. 

3.  Carlin  v.  Donegan,   15  Kan.  495; 
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(c)  Production  and  Inspection  of  Books  and  Pajwrs.  —  Either  party  will 
upon  motion  of  the  adverse  party  be  compelled  to  deposit  any  of 
the  partnership  books  or  papers  in  his  possession  with  an  officer 
of  the  court  for  the  inspection  of  the  adverse  party.* 

(d)  Preliminary  Determination  of  Matters  in  Bar.  —  Issues  formed  upon 
matters  in  bar  of  the  relief  sought,  such  as  a  denial  of  the  fact 
of  the  plaintiff's  partnership,*  or  a  plea  of  release  or  account 


French  z/.  Wall,  2  Tex.  288;  Setzer  v. 
Beale,  19  W.  Va.  274.  See  also  article 
Issues  to  the  Jury,  vol.  ir,  p.  599. 

Beferring  Questions  to  Different  Juries. 
—  In  an  action  brought  by  one  partner 
against  his  copartner  for  an  account- 
ing, in  which  the  answer,  while  admit- 
ting the  partnership,  denies  the  terms  as 
alleged  in  the  petition,  and  as  a  second 
defense  claims  damage  for  certain 
breaches  by  the  plaintiff  of  the  partner- 
ship contract,  it  is  not  error  to  submit 
to  one  jury  the  question  of  the  terms 
and  duration  of  the  partnership,  then 
to  refer  to  a  referee  to  state  and  report 
the  account  between  the  partners,  and 
finally  to  submit  to  a  second  jury  the 
claims  for  damages.  Carlin  v.  Done- 
gan,  15  Kan.  495. 

1.  Kelly  V.  Eckford,  5  Paige  (N.  Y.) 
548.  See  also  Congdon  v.  Aylsworth, 
16  R.  I.  281;  Calloway  v.  Tate,  i  Hen. 
&  M.  (Va.)  9.  See  further  article  Dis- 
covery AND  Inspection,  vol.  6,  p.  728. 

2.  Nims  V.  Nims,  20  Fla.  204;  Arm- 
strong V.  Crocker,  10  Gray  (Mass.)  269; 
Salter  v.  Ham,  31  N.  Y.  321;  McCall 
V.  Moschcowitz,  10  Civ.  Pro.  Rep.  (N. 
Y.  C.  PI.)  140;  Collyer  v.  Collyer,  38 
Pa.  St.  257;  Christy's  Appeal,  92  Pa. 
St.  157;  Askew  V.  Poyas,  2  Desaus. 
(S.  Car.)  145;  Drew  v.  Drew,  2  Ves.  & 
B.   159. 

"  A  Reference  Is  Ordered,  to  ascertain 
the  mode  and  extent  of  the  relief  which 
the  particular  circumstances  may  re- 
quire, after  the  decree  upon  the  hear- 
ing establishing  the  right  to  some 
relief.  Where  a  mortgage  or  a  part- 
nership is  declared,  accounts  are 
ordered,  etc."  Douglas  v.  Caldwell, 
64  N.  Car.  373. 

One  Defendant  Not  a  Partner.  —  Under 
a  bill  for  an  account  and  dissolution 
against  three  alleged  partners,  the  com- 
plainant can  have  the  relief  he  is  en- 
titled to  against  the  others,  though  the 
proof  shows  that  one  of  the  alleged 
partners  defendant  is  not  in  fact  a 
partner.     Bass  v.  Taylor,  34  Miss.  342. 

Dissolution  before  Action  Brought. — 
Upon  an  issue  as  to  partnership,  the 


court  may,  in  a  trial  without  a  jury, 
find  facts  which  partly  sustain  the 
plaintiff's  allegations  of  partnership, 
but  show  such  a  dissolution  before  ac- 
tion brought  as  would  defeat  a  judg- 
ment in  plaintiff's  favor.  Hart  v.  Fini- 
gan,  71  Cal.  578. 

Failure  to  Direct  Issue.  —  In  an  action 
in  equity  to  subject  the  assets  of  a 
partnership  to  the  payment  of  firm 
debts,  where  there  was  conflicting  evi- 
dence as  to  the  existence  of  the  partner- 
ship and  there  was  no  application  to 
the  court  to  direct  an  issue  to  try  such 
question,  the  fact  that  the  court  did  not 
direct  such  issue  was  not  error.  Rob- 
inson V.  Allen,  85  Va.  721. 

Failure  to  Make  Preliminary  Determina- 
tion. —  Where  an  account  is  ordered 
before  the  existence  of  the  firm  is  estab- 
lished, if  no  exception  is  taken,  the  ac- 
count will  not  be  set  aside  if  the  court 
finds  the  facts  to  exist,  the  referee  hav- 
ing reserved  the  question.  McPelers 
V.  Ray,  85  N.  Car.  462. 

PreUminary  Beference  of  Question  of 
Partnership.  —  In  Christy's  Appeal,  92 
Pa.  St.  157,  it  was  held  that  the  proper 
practice  is  to  make  a  special  reference 
to  the  master  to  report  upon  the  pre- 
liminary question  of  the  defendant's 
liability  as  a  partner,  but  that  where 
the  reference  of  the  case  to  the  master 
was  general,  but  the  master  neverthe- 
less reported  only  as  to  the  liability  of 
the  defendant  who  refused  to  con- 
tribute, and  therefore  had  done  only 
what  he  ought  to  have  done,  under  a 
proper  reference,  the  order  would  be 
regarded  as  amended  on  appeal. 

Exception  to  Master's  Beport  upon  Ques- 
tion of  Partnership.  —  In  Jones  v.  Jones, 
I  Ired.  Eq.  (N.  Car.)  332,  it  was  said 
that  the  proper  method  of  contesting 
the  question  of  partnership  was  to 
bring  the  cause  on  for  a  hearing,  but  it 
was  held  that  where  the  cause  was  re- 
ferred to  a  master  by  consent  to  state 
the  accounts  without  prejudice,  the 
existence  of  the  partnership  could  not 
be  questioned  by  the  exception  to  the 
master's  report  finding  a  partnership. 
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stated,*  or  of  the  statute  of  limitations,*  should  be  determined 
before  ordering  an  accounting  or  referring  the  cause.' 

A  Dissolution  Must  Be  Found  or  Decreed  before  plaintiff  is  entitled  to 
an  accounting,*  except,  of  course,  in  cases  where  an  accounting 
may  be  had  without  a  dissolution.* 

(13)  Directing  and  Taking  the  Account  —  (a)  In  General.  —  Where 


though  that  question  was  not  expressly 
referred  to  him. 

General  Exceptions  to  Beport.  —  In  such 
case  the  report  of  the  commissioner  to 
whom  the  action  was  referred  affirm- 
ing the  existence  of  the  partnership 
cannot  be  objected  to  where  it  does  not 
appear  from  the  record  that  anything 
more  than  general  exceptions  were 
taken  to  the  report.  Robinson  v.  Allen, 
85  Va.  721. 

Confiiination  Conclusive.  —  The  con- 
firmation of  a  commissioner's  report 
finding  a  partnership  is  conclusive. 
Robinson  r.  Allen,  85  Va.  721. 

Referring  Questions  of  Law.  —  Al- 
though the  question  whether  a  partner- 
ship exists  or  not  in  a  particular  case 
is  a  mixed  one  of  law  and  fact,  it  is  a 
proper  question  to  be  referred  to  a 
commissioner.  In  such  a  case  the 
commissioner  is  bound  to  give  his 
opinion  upon  the  law  as  well  as  upon 
the  matter  of  fact  referred  to  him. 
Robinson  v.  Allen,  85  Va.  721,  citing 
Kraker  v.  Shields,  20  Gratt.  (Va.)  377. 

1.  Price  V.  Eccles,  73  N.  Car.  162; 
Smith  V.  Barringer,  74  N.  Car.  665; 
Clements  v.  Rogers,  95  N.  Car.  248; 
Stanton  v.  Hughes,  97  N.  Car.  318; 
Dampf's  Appeal,  106  Pa.  St.  72. 

Plea  of  Belease.  —  If  a  defendant  who 
is  called  on  for  an  account  pleads  a  re- 
lease, either  in  full  or  partial,  or  matter 
which  in  law  amounts  to  a  release,  or 
pleads  an  account  stated  between  the 
parties,  either  of  all  the  partnership 
dealings,  or  up  to  a  certain  date,  and 
these  matters  are  put  in  issue  by  a  rep- 
lication, the  issues  must  be  found  by 
a  jury,  before  the  right  to  the  account 
can  be  determined;  or,  if  the  release  or 
account  stated  were  only  partial,  before 
the  extent  of  the  account  to  which  the 
plaintiff  is  entitled  can  be  determined 
and  the  form  of  decree  ascertained. 
Smith  V.  Barringer,  74  N.  Car.  665. 

Sending  Cause  to  Referee  Notwithstand- 
ing Accounting.  —  In  an  action  to  dis- 
solve a  partnership,  and  procure  an 
accounting  between  the  partners,  an 
averment  in  the  answer,  that  on  a 
specified  day  the  accounts  were  settled 


and  adjusted  between  the  partners,  and 
they  have  not  taken  any  new  contracts 
since,  does  not  raise  an  issue  which 
makes  it  improper  to  send  the  cause  to 
a  referee.  Conceding  the  allegation  to 
be  true,  as  the  partnership  did  not  then 
terminate,  the  plaintiff  is  entitled  to  an 
accounting  from  the  time  specified. 
Kennedy  v.  Shilton,  i  Hilt.  (N.  Y.)  546, 

2.  Auid  V.  Butcher,  2  Kan.  135. 

3.  Hunt  V.  Gordon,  52  Miss.  194. 
Compare  Kennedy  v.  Shelton,  i  Hilt. 
(N.  Y.)  546. 

Issue  as  to  Ownership  of  Property.  — ' 
Where  the  answer  denies  the  owner- 
ship by  the  firm  of  certain  property,  it 
i;  error  for  the  court  before  trial  of  the 
issue  to  order  the  receiver  to  sell  such 
property.  Brush  v.  Jay,  113  N.  Y. 
482. 

Issue  as  to  Bight  to  Account.  —  U  pon 
a  bill  for  an  account  of  partnership 
dealings,  testimony  as  to  the  state  of 
the  account  should  not  be  taken  until 
it  has  been  determined  that  the  parties 
are,  in  equity,  required  to  account,  and 
the  case  comes  before  the  master.  Li- 
gare  v.  Peacock,  109  111.  94. 

Issue  as  to  Possibility  of  Stating  Ac- 
count.—  Where  the  issue  is  whether  or 
not  it  is  possible  to  state  an  account 
even  approximately  correct,  and  the 
only  evidence  is  the  testimony  of  the 
parties  which  is  irreconcilable,  it  is  not 
error  to  order  a  reference,  as  other  evi- 
dence may  be  introduced  on  the  hear- 
ing before  the  referee,  which  may  make 
it  possible  to  state  an  account  or  find  a 
balance  in  favor  of  one  of  the  parties. 
Costello  V.  Montague.  loi  Ala.  426. 

4.  Nisbet  w.  Nash,  52  Cal.  540;  Cottle 
v.  Leitch,  35  Cal.  434;  Singer  v.  Heller, 
40  Wis   544. 

A  Formal  Decree  of  Dissolution  Is  Un- 
necessary where  the  answer  consents 
thereto.  Burns  v.  Rosenstein,  135  U. 
S.  449.  So  there  is  no  necessity  for  an 
order  of  dissolution  where  no  partner- 
ship is  found  to  exist.  Hackett  v. 
Multnomah  R.  Co.,  12  Oregon  124, 
53  Am.  Rep.  327. 

6.  See  supra,  V.  2.  b.  (9)  {d)  bb. 
Necessity  of  Praying  Dissolution. 
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the  existence  of  a  partnership  and  its  dissolution  is  found  or 
admitted,  the  accounting  is,  as  a  general  rule,  of  course,*  unless 
the  plaintiff  has  slept  upon  his  rights.* 

Direction  as  to  Accounts  Previously  Settled.  —  It  is  not  necessary, 
though  it  is  unobjectionable,  to  insert  a  direction  that  previous 
settled  accounts  shall  not  be  disturbed.* 

(b)  Beference  —  aa.  In  General.  —  Where  the  accounts  are  long 
or  at  all  complicated  it  is  almost  the  universal  practice  to  refer 
the  cause  to  a  master,  referee,  auditor,  commissioner,  or  other 
like  officer  to  take  testimony  and  state  the  account,*  and  a  failure 


1.  Nisbel  v.  Nash,  52  Cal.  540;  Glenn 
V.  Hebb.  12  Gill  &  J.  (Md.)  271;  Reeves 
V.  Bushby,  25  Misc.  Rep.  (N.  Y.  Su- 
preme Ct.)  226;  Scott  V.  Pinkerton,  3 
Edw.  Ch.  (N.  Y.)  70;  Christy's  Appeal, 
y2  Pa.  St.  157. 

Accounting  Incident  to  Bight  of  Disso- 
lution,—  Whenever  a  partner  is  entitled 
to  a  dissolution,  the  taking  of  an  ac- 
count is  necessary,  and  follows  as  a 
matter  of  course.  Cottle  v.  Leilch,  35 
Cal.  434. 

Where  a  Partnership  Is  Alleged  but  Not 
Proved  an  accounting  will  be  denied. 
Salter  v.  Ham,  31  N.  Y.  321. 

Pleadings  Admitting  Partnership.  — 
Plaintifi  having  brought  an  action  for 
the  winding  up  of  an  alleged  copart- 
nership with  defendants,  the  answer  of 
one  of  the  defendants  set  up  that  plain- 
tiff was  liable  to  defendant  for  a  share 
of  his  losses,  and  prayed  a  dissolution, 
and  for  an  accounting  and  an  adjust- 
ment of  the  several  interests  of  the 
parties.  It  was  held  that  the  answer 
conceded  the  plaintiff's  right  to  equita- 
ble relief,  and  the  existence  of  the 
partnership.  Reeves  v.  Bushby,  25 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  226. 
See  also  Lannan  v.  Clavin,  3  Kan.  17. 

Pleadings  Not  Admitting  Partnership.  — 
The  complaint  alleged  that  the  parties 
entered  into  a  copartnership  under  a 
written  agreement  (reciting  its  con- 
tents), and  that  on  the  expiration  of  the 
agreement  it  was  continued  by  a  new 
management  on  the  same  terms,  and 
that  a  copy  of  said  last  mentioned 
agreement  is  annexed  to  the  complaint. 
Defendant  admitted  the  first  agree- 
ment, and  that  it  was  continued  by  a 
new  agreement  upon  the  same  terms, 
but  denied  that  the  agreement  annexed 
to  the  complaint  was  a  true  copy  of 
such  new  agreement.  No  part  of  the 
answer  expressly  admitted  the  copart- 
nership. It  was  held  that,  reading  the 
pleadings  together,  the   copartnership 


was  not  admitted.  Haberkorn  v.  Hill, 
(Supreme  Ct.)  2  N.  Y.  Supp.  243. 

Admission  by  Consent  Order.  —  Where 
the  parties  consent  to  an  order  appoint- 
ing a  receiver,  in  which  order  it  is 
stated  that  the  parties  compose  a  part- 
nership, such  order  is  conclusive  upon 
the  question  of  partnership  notwith- 
standing the  partnership  is  denied  in 
the  answer.  Russell  v.  White,  63 
Mich.  409. 

Beference  or  Accounting  Unnecessary.  — 
In  an  action  to  recover  a  certain  sum 
as  the  share  of  the  profits  of  a  partner- 
ship transaction,  a  reference  or  ac- 
counting is  not  necessary,  if  the  answer 
does  not  deny  that  such  profits  were 
made.  McCormick  v.  Largey,  i  Mont. 
158. 

Scope  of  Accounting  Directed.  —  An 
interlocutory  decree  for  an  accounting 
should  direct  an  account  to  be  taken 
between  the  parties  of  all  the  partner- 
ship transactions  and  not  merely  direct 
an  accounting  to  be  taken  of  the 
amount  due  to  the  complainant. 
Felder  v.  Wall,  26  Miss.  595. 

2.  Glenn  v.  Hebb,  12  Gill  &  J.  (Md.) 
271. 

3.  Morgan  v.  Adams,  37  Vt.  233: 
Newen  v.  Wetten,  31  Beav.  315.  See 
also  Parkhurst  v.  Muir,  7  N.  J.  Eq.  555; 
Stretch  v.  Talmadge,  65  Cal.  510.  But 
see  Smith  v.  Barringer,  74  N.  Car. 
665. 

Surcharging  Account  Stated.  —  Where 
the  bill  prays  an  account,  and  the  an- 
swer suggests  an  account  stated,  which 
is  not  proved  as  a  bar,  and  the  cause 
is  referred  to  a  master  to  state  the  ac- 
count, the  plaintiff  is  at  liberty  to  sur- 
charge and  falsify  the  account,  if  the 
master  should  find  a  stated  account. 
Kinsman  v.  Barker,  14  Ves.  Jr.  579. 

4.  See  generally  article  References, 
for  a  full  treatment  of  this  subject. 
And  see  Robertson  v.  Baker,  11  Fla. 
192;   Ligare    v     Peacock.    109   111.    94; 
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to  so  refer  the  cause  has  been  held  to  be  reversible  error/  even 
where  defendant  had  made  default.* 

Instructions  to  Referee.  —  The  order  of  reference  should  settle  the 
principles  upon  which  the  accounting  is  to  be  taken,  and  put 
them  in  the  form  of  instructions  to  the  referee.^ 

Duties  of  Master  or  Referee.  —  It  is  the  duty  of  the  master  or  referee 
to  do  those  things  and  those  things  only  which  are  required  of 
him  by  the  order  of  the  court.* 

Failure  to  Make  Report. —  If  the  referee  fails  to  make  his  report 
within  the  time  ordered  by  the  court  at  the  time  of  his  appoint- 
ment, he  may  be  removed  upon  the  application  of  either  party, 
but  if  not  removed  his  authority  to  hear  the  case  does  not 
expire.' 

bb.  Proceedings  before  Master  —  Notice  of  Hearings.  —  Except  in 
cases  where  the  account  ordered  to  be  taken  is  to  be  taken  of  the 
facts  as  they  appear  in  the  pleadings  or  where  there  is  merely  a 


Farwell  v.  Huling,  132  111.  112;  John- 
son V.  Miller,  55  111.  App.  168;  Lannan 
V.  Clavin,  3  Kan.  17;  Squiar  v.  Ford,  9 
Ky.  L.  Rep.  826,  (Ky.  1888)  7  S.  W. 
Rep.  152;  Randle  v.  Richardson,  53 
Miss.  176;  Whitney  z/.  Gotten,  53  Miss. 
689;  Gaines  v.  Goney,  51  Miss.  328; 
Hunt  V.  Gorden,  52  Miss.  194;  Dale 
V.  Hogan,  39  Mo.  App.  646;  Kettler  v. 
Kettler,  28  Neb.  403;  Parkhurst  v. 
Muir,  7  N.  J.  Eq.  555;  Kennetl  v.  Hop- 
kins, 20  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  259;  Smith  V.  Fitchett,  56  Hun  (N. 
Y.)473;  Rhodes  v.  Williams,  12  Nc". 
20;  Danby  v.  Vail,  9  Am.  L.  Rec.  550, 
6  Ohio  Dec.  (Reprint)  1020;  Washburn 
V.  Washburn,  23  Vt.  576. 

Propriety  of  Reference  to  Master.  —  In 
the  settlement  of  partnership  accounts, 
it  is  hazarding  too  much  to  make  a 
decree  in  the  premises  without  an  in- 
telligible report  from  a  competent 
master.  Robertson  v.  Baker,  11  Fla. 
192. 

When  the  Record  Is  in  Confusion  in  re- 
gard to  certain  accounts,  the  case  may 
be  referred  to  a  competent  bookeeper, 
as  commissioner,  with  power  to  use 
the  books  of  the  firm,  and  take  evidence 
in  order  to  make  a  correct  report  to  the 
chancellor.  Grundy  v.  Pine  Hill  Coal 
Co  ,  10  Ky.  L.  Rep.  833. 

In  New  York  a  compulsory  reference, 
under  Code  Civ.  Proc,  §  1013,  can  only 
be  ordered  where  the  oDject  of  the 
party  is  to  recover  the  account  relied 
upon.  McCall  v.  Moschcowitz,  10  Civ. 
Pro.  Rep.  (N.  Y.  C.  PI.)  108. 

1.  Huling  V.  Farwell,  33  111.  App. 
238,    132    III.    112    [citing    French    v. 


Gibbs,  105  111.  523;  Moss  v.  McCall,  75 
111.  190]. 

Reason  for  Rule,  —  It  is  a  labor  that 
counsel  will  not  be  permitted  by  stipu- 
lation or  otherwise  to  impose  on  an 
appellate  court,  and  if  the  circuit  court 
assumes  to  perform  it  the  decree  will 
be  reversed,  because  it  is  impossible  for 
the  court  in  any  reasonable  time  to 
pass  understandingly  on  the  objec- 
tions to  the  findings  of  fact  by  the 
court  in  its  decree.  French  v.  Gibbs, 
105  111.  523.  See  also  Beale  v.  Beale, 
116  III.  292;  Huling  V.  Farwell,  33  III. 
App.  238,  132  III.  112. 

2.  Acme  Copying  Co.  v.  McLure,  41 
III.  App.  397,  citing  Huling  v.  Farwell, 
33  III.  App.  238,  132  III.  112,  and  hold- 
ing that  the  default  did  not  admit  an 
allegation  in  the  bill  that  there  was  a 
large  balance  due  the  complainani; 
that  such  an  allegation  was  merely 
formal  matter  not  going  to  the  right  of 
the  complainant  to  file  his  bill,  but,  like 
the  ad  damnum  at  law,  touches  only  the 
measure  of  relief  he  wants. 

3.  Hunt  V.  Gorden,  52  Miss.  194. 
See  also  Bernie  v.  Vandever,  16  Ark. 
616;  Randle  v.  Richardson,  53  Miss. 
176,  and  Pine  v.  Ormsbee,  2  Abb.  Pr. 
N.  S.  (N.  Y.  C.  PI.)  375,  wherein  the 
requisite  provisions  of  an  interlocutory 
order  for  an  accounting  on  the  dissolu- 
tion of  a  partnership  are  set  out  some- 
what in  detail. 

4.  Honore  v.  Colmesnil,  i  J.  J. 
Marsh.  (Ky.)  511.  See  also  Lannan  v. 
Clavin,  3  Kan.  18,  and  see  infra,  cc. 
Master' s  Report. 

5.  Rhodes  v.  Williams,  12  Nev.  20. 
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calculation  of  interest  to  be  made,  the  master  or  referee  should 
give  notice  to  the  parties  interested  of  the  time  and  place  of 
taking  the  account.*  Creditors  should  be  called  in  by  public 
notice  to  present  their  claims  within  the  limited  time.* 

Taking  Testimony.  —  The  master  may  examine  witnesses,'  and  the 
production  of  books  and  papers  may  be  compelled.* 

Allegations  of  Value  in  the  Pleadings  are  not  usually  conclusive  upon 
the  master  or  parties,  but  the  real  value  may  be  ascertained  from 
evidence.* 

The  Account  to  Be  Stated  Is  Limited  to  the  period  fixed  by  the  plead- 
ings or  the  consent  decree.** 

cc.  Master's  Report  —  {aa)  Sufficiency.  —  The  master's  or  referee's 
report  in  an  action  brought  to  obtain  a  partnership  accounting, 
should  contain  a  plain,  simple  and  intelligent  statement  of  the 
accounts  between  the  parties,  and  show  how  the  balance  was 
struck  or  arrived  at.'     It  should  state  the   account  at  length 


1.  Felder  v.  Wall,  26  Miss.  595.  See 
also  Bernie  v.  Vandever,  16  Ark.  616. 
And  see  generally  article  References. 

2.  Williamson  v.  Wilson,  i  Bland 
(Md.)  431;  Gaines  v.  Coney,  51  Miss. 
328;  Whitney  v.  Gotten,  53  Miss.  689; 
Ross  V.  Titsworth,  37  N.  J.  Eq.  333; 
Jones  V.  Webb,  8  S.  Car.  202. 

Filing  Claims  with  Beceiver.  —  Credit- 
ors may  file  their  claims  with  the  re- 
ceiver. Johnson  v.  Miller,  55  III.  App. 
169;  Holloway  v.  Turner,  61  Md.  217, 
Williamson  v.  Wilson,  i  Bland  (Md.) 
418, 

3.  Randle  v.  Richardson,  53  Miss. 
176,  holding  that  the  partners  may  be 
examined. 

Cross-examination  of  Plaintiff.  —  On  a 
trial  of  an  action  between  partners  for 
an  accounting  before  a  referee,  one  of 
the  plaintiffs  below  being  on  the  stand 
(a  witness  for  himself)  and  having  ad- 
mitted that  he  had  received  and  dis- 
posed of  bonds  belonging  to  the  firm, 
it  was  error  for  the  referee  to  refuse,  on 
cross-examination,  an  inquiry  whether 
it  was  not  a  fact  that  he  had  used  the 
proceeds  in  payment  of  private  debts 
—  the  object  of  the  investigation  being 
to  discover  what  had  become  of  the 
assets  of  the  firm.  Butcher  v.  Auld,  3 
Kan.  217. 

4.  Randle  v.  Richardson,  53  Miss. 
176;  Brockman  v.  Aulger,  12  111.  280. 

Bule  to  Produce  Books  and  Papers. — 
Where  partnership  accounts  are  re- 
ferred to  a  commissioner  for  settle- 
ment, the  court  will  rule  the  parlies  to 
produce  before  him  such  books  and 
papers  as  relate  to  the  partnership,  and 


direct  him  to  disregard  any  matter 
therein  which  relates  to  the  private 
affairs  of  the  parties.  Calloway  v. 
Tate,  I  Hen.  &  M   (Va.)  9. 

5.  Chamberlain  v.  Sawyers,  (Ky. 
1895)  32  S.  W.  Rep.  475;  Tennant  v. 
Guy,  (Supreme  Ct.)  3  N.  Y.  Supp.  697; 
Morris  v.  Wood,  (Tenn.  1896)  35  S.  W. 
Rep.  1013. 

6.  Candler  v.  Stange,  53  Mich.  479; 
Buckley  v.  Kelly,  70  Conn.  411. 

7.  Quayle  v.  Guild,  83  111.  553;  Sny- 
der V.  Hall,  ID  111.  App.  235;  Hagen- 
buchle  V.  Schultz,  69  Hun  (N.  Y.) 
183.  And  see  generally  article  Ref- 
erences. 

Sufficiency  of  Report  in  General.  —  A 
master's  report  that  he  finds  a  balance 
in  favor  of  a  partner  in  book  A.  and  a 
balance  against  him  in  another  book, 
is  not  an  intelligible  statement  of  an 
account,  showing  whether  it  is  correct 
or  not.     Nims  v.  Nims,  20  Fla.  204. 

What  Accotint  Must  Embrace.  —  In  tak- 
ing or  stating  final  accounts  of  a  co- 
partnership, it  is  to  be  ascertained: 
(1)  how  the  firm  stands  as  to  nonpart- 
ners  (including  coadventurers);  (2) 
what  each  partner  is  entitled  to  charge 
in  account  with  his  copartners,  each 
being  entitled  as  against  the  other,  to 
everything  he  has  advanced  or  brought 
in  as  a  partnership  transaction,  and 
also  what  the  other  has  not  brought  in, 
or  has  taken  out  more  than  he  ought; 
and  then,  (3)  to  apportion  between 
them  profits  to  be  divided  or  losses  to 
be  made  good,  and  ascertain  what,  if 
anything,  any  partner  should  pay  to 
the  other,  in  order  that  all  cross  claims 
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together  with  the  findings  so  that  the  court  may  see  the  correct- 
ness of  the  master's  inferences,* 

The  Principal  Matters  to  Be  Shown  are  the  beginning,  end,  and  extent 
of  the  partnership  business,*  the  amount  due  from  the  firm  to 
each  partner  or  from  the  partners  to  the  firm,'  the  debts  of  the 
firm,"'  its  assets,*  and  a  statement  of  the  profits  or  losses.® 

bb.  Exceptions  to  Report.  —  After  the  report  is  prepared  it  is 
proper  for  the  master  to  hear  exceptions  and  correct  his  report, 
and  if  he  disallows  exceptions  these  should  be  reported  to  the 
court  with  the  evidence  relating  thereto  to  be  heard.'' 


may  be  settled.  Neudecker  v.  Kohl- 
berg,  3  Daly  (N.  Y.)  407. 

Immaterial  Details.  —  It  is  immaterial 
that  the  referee  failed  to  find  by  whom 
the  partnership  was  dissolved,  that  the 
defendant  refused  to  account,  who  was 
the  managing  partner,  facts  admitted 
by  the  pleadings,  or  as  to  costs.  Green 
V.  Castleberry,  77  N.  Car.  164. 

Adjusting  Accounts  of  Third  Persons.  — 
It  seems,  that,  on  a  bill  for  an  account, 
the  parties  cannot  object  if  the  court 
investigates  and  adjusts  the  accounts 
of  third  persons,  if  they  are  so  inter- 
woven with  the  subject-matter  of  the 
suit  as  to  make  it  necessary,  and  no  in- 
jury can  be  claimed  to  have  been 
caused  thereby.  Butler  v.  Cornwall 
Iron  Co.,  22  Conn.  359. 

1.  Nims  V.  Nims,  20  Fla.  204  [citing 
Robertson  v.  Baker,  11  Fla.  192;  June 
V.  Myers,  12  Fla.  310].  See  also  Brock- 
man  V.  Aulger,  12  111.  277. 

Items  of  Account  admitted  or  not  dis- 
puted, need  not  be  set  out  in  the  mas- 
ter's report.  Prince  v.  Cutler,  69  111. 
267. 

Finding  of  Partneirship.  —  A  finding  of 
a  referee  that  a  business  was  conducted 
for  the  mutual  benefit  of  the  partners, 
and  as  a  joint  adventure  or  copartner- 
ship, is  in  effect  a  finding  that  the  par- 
ties conducted  the  business  as  a  copart- 
nership and  were  to  share  in  the  profits 
and  losses.  Evans  v.  Warner,  20  N.  Y. 
App.  Div.  230. 

2.  Lannan  v.  Clavtn,  3  Kan.  18; 
Jones  V.  Jones,  i  Ired.  Eq.  (N.  Car.) 
332. 

8.  Snyder  v.  Hall,  10  111.  App.  235; 
McRae  v.  McKenzie,  2  Dev.  &  B.  Eq, 
(N.  Car.)  232. 

The  partnership  transactions  of  each 
and  all  the  partners  should  be  taken 
into  account.  Griggs  v.  Clark,  23  Cal. 
427. 

Report  Becommitted.  —  In  Paine  v, 
Paine,  15  Gray  (Mass.)  299,  it  was  held 


that  a  report  merely  directing  one  part- 
ner to  pay  a  sum  of  money  to  the  other 
partners,  leaving  the  partnership  ac- 
count still  open,  must  be  recommitted. 

4.  Killefer  v.  McLain,  70  Mich. 
508. 

Finding  Debts  Dae  to  bat  Not  from 
Firm.  —  A  report  merely  ascertaining 
the  debts  due  to  the  firm  and  dividing 
them  equally  between  the  partners,  but 
saying  nothing  as  to  the  debts  owed  by 
the  firm,  will  be  set  aside  and  a  new 
reference  ordered.  McRae  v.  McKen- 
zie, 2  Dev.  &  B.  Eq.  (N.  Car.)  232. 

Finding  of  Debts  Not  a  Personal  Judg- 
ment.—  A  finding  of  the  amount  due 
creditors  by  the  referee  is  not  personal 
judgment  which  will  support  an  action. 
Seligman  v.  Kalkman,  17  Cal.  152; 
Wallace  v.  Milligan,  no  Ind.  498. 

5.  Killefer  v.  McLain,  70  Mich.  508. 

The  Amount  of  the  Assets  of  the  part- 
nership is  an  essential  part  of  the  facts 
necessary  to  be  presented,  and  this  is 
not  changed  because  a  part  of  these  as- 
sets are  realty.  Lannan  v.  Clavin,  3 
Kan.  18. 

6.  McRae  v.  McKenzie,  2  Dev.  &  B. 
Eq.  (N.  Car.)  232;  Killefer  z/.  McLain, 
70  Mich.  508;  Philips  v.  Turner,  2  Dev. 
&  B.  Eq.  (N.  Car.)  125,  holding  that  an 
account  of  profit  and  loss  is  indispens- 
able to  a  settlement  of  a  partnership, 
and  for  its  absence  recommitting  the 
report.  See  also  Boire  v.  McGinn,  8 
Oregon  466. 

Ascertainment  of  Profits  —  Amount  in 
Hands  of  Partner.  —  On  a  partnership 
accounting,  the  amount  of  profits 
should  be  ascertained,  and  the  amount 
thereof  in  the  hands  of  each  partner  be 
deducted  from  his  share.  Salomon  v. 
Shlnner.  5  N.  Y.  Wkly.  Dig.  491. 

7.  Brockman  v.  Aulger,  12  111.  280. 
See  also  Pennell  v.  Lamar  Ins.  Co.,  73 
111.  303;  Prince  v.  Cutler,  69  111.  267; 
Huling  V.  Farwell,  33  111.  App.  238,  13a 

111.   112. 
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(14)  Decree  —  (a)  General  Eequisites.  —  The  decree  must  of  course 
be  in  conformity  with  the  pleadings  and  proof,*  and  be  supported 
by  the  verdict  or  findings,^  and  comply  with  all  other  general 
requisites  of  judgments  and  decrees.* 


1.  Noonan  v.  Nunan,  76  Cal.  44; 
Moran  v.  Bentley,  69  Conn.  392;  Kay- 
ser  V.  Maughan,  8  Colo.  232;  Clark  v. 
Hall,  54  Neb.  479. 

Bedacing  Finding  to  Sam  Claimed.  — 
In  an  action  to  dissolve  a  partnership, 
and  for  an  accounting,  the  case  was 
referred  to  a  referee,  who  made  find- 
ings of  fact  and  found  in  favor  of  the 
plaintiff  for  a  sum  in  excess  of  that 
claimed  in  the  petition.  Exceptions  to 
the  report  were  thereupon  filed,  which 
were  overruled,  but  judgment  was  re- 
duced to  the  sum  claimed  with  interest 
thereon,  and  this  was  held  no  error. 
Kettler  v.  Kettler,  28  Neb.  403. 

Decreeing  Dividends  before  Final  Dis- 
tribution.—  Where  it  is  alleged  that 
dividends  of  profits  were  to  be  made  at 
stated  periods,  the  court  may  decree  a 
payment  of  the  sum  due  for  such  divi- 
dends before  final  distribution  of  the 
assets.     O'Conner  v.  Stark,  2  Cal.  153. 

2.  Verdict  and  Findings  to  Support 
Judgment.  —  In  an  action  for  an  ac- 
counting of  the  affairs  of  a  partnership, 
which  the  complaint  alleges  and  the 
answer  denies  to  be  in  existence  at  the 
commencement  of  the  action,  a  finding 
on  the  issue  so  raised,  to  the  effect  that 
the  partnership  was  dissolved  and  the 
partnership  assets  divided  by  mutual 
consent  before  the  commencement  of 
the  action,  although  not  a  finding  in 
the  exact  language  of  the  pleadings,  is 
sufficient  to  sustain  a  judgment  in  favor 
of  the  defendant.  Hart  v.  Finigan,  71 
Cal.  578. 

A  finding  that  certain  defendant 
partners  are  indebted  to  the  firm  does 
not  authorize  a  judgment  that  the  same 
shall  be  paid  to  the  plaintifis.  _  Wil- 
liams V.  Williams,  104  Cal.  85. 

Docket  Entry  Not  Authorized  by  Judg- 
ment. —  In  an  action  for  an  accounting, 
brought  by  the  executors  of  a  deceased 
partner  against  the  surviving  partner 
of  a  firm,  a  judgment  was  rendered  di- 
recting the  defendant  to  pay  over  to  a 
receiver  a  specified  sum,  and  to  turn 
over  to  him  the  partnership  assets  re- 
maining, out  of  which  the  receiver  was 
directed  to  pay  the  plaintififs  a  sum 
stated,  and  to  divide  the  residue;  there- 
upon a  judgment  was  docketed  in  favor 
of  the  plaintifis,  against  the  defendant, 
for  the  amount  the  latter  was  required 


to  pay.  On  motion  to  vacate  the 
docket  in  this  particular,  it  was  held 
that  it  was  not  authorized  by  the  judg- 
ment, and  was  properly  vacated;  that 
the  docket,  if  any  was  authorized, 
should  have  been  in  favor  of  the  re- 
ceiver; that  it  was  not  sufficient  that  it 
appeared  that  the  plaintiffs  would  be 
entitled  to  as  large  or  a  larger  sum 
when  the  judgment  should  be  fully 
carried  out;  there  was  no  personal 
money  judgment  between  the  parties; 
the  money  required  to  be  paid  the  re- 
ceiver was  partnership  money,  and  the 
demand  of  the  plaintiffs  was  to  be  paid 
by  the  receiver  from  firm  assets. 
Geery  v.  Geery,  79  N.  Y.  565. 

Judgment  on  General  Verdict.  —  I  n  an 
action  for  the  dissolution  of  a  partner- 
ship, appointment  of  a  receiver,  and 
distribution  of  profits,  where  the  only 
question  submitted  to  the  jury  was  as 
to  the  existence  of  the  partnership,  a 
general  verdict  for  plaintiff  does  not 
authorize  a  judgment  for  all  the  relief 
asked  by  the  petition.  Such  a  judg- 
ment cannot  be  rendered  without  a 
verdict  finding  the  extent  of  each  part- 
ner's interest  as  well  as  the  amount 
due  the  one  or  the  other  upon  a  settle- 
ment of  the  partnership  accounts. 
Clark  V.  Gallaher,  3  Tex.  Civ.  App. 
54t. 

3.  See  articles  Decrees,  vol.  5,  p. 
946;  Judgments,  vol.  11,  p.  796. 

Decree  Pro  Confesso.  —  On  a  bill  to 
adjust  partnership  accounts  and  for  a 
discovery,  charging  that  the  respond- 
ents had  all  the  effects,  including  cer- 
tain notes  of  third  parties,  in  their 
hands,  the  respondents  refused  to  give 
any  account  or  to  appear  at  the  hear- 
ing. It  was  held  that  the  charges  of 
the  plaintiffs  against  the  respondents 
were  to  be  taken  pro  confesso  so  far  as 
not  modified  by  the  evidence  at  the 
hearing,  and  that  the  notes  were  prop- 
erly charged  against  them  at  their  face 
value,  and  other  effects  at  what  ap- 
peared to  be  their  market  value,  but 
that  property  not  charged  in  the  bill  as 
being  in  the  respondents'  hands,  and 
which,  for  all  that  appeared,  might  be 
in  the  plaintiffs'  possession,  could  not 
be  charged  against  the  respondents. 
Gillett  V.  Hall,  13  Conn.  435. 

Decree  on  Bill  and  Answer.  —  Where  on 
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Definiteness  and  Completeness.  —  It  should  be  definite  and  certain, 
and  complete  in  itself,*  and  should  make  a  complete  settlement 
and  adjustment  of  all  accounts  and  a  disposition  of  all  property, 
leaving  nothing  open  for  future  controversy.* 

Pasrment  of  Firm  Debts.  —  There  can  be  no  decree  distributing  the 
property  and  settling  the  partnership  without  a  payment  of  the 
firm  debts;'  and  creditors  proving  their  claims  before  the  master 


a  bill  for  an  accounting  the  defendant 
in  his  answer  admits  a  sale  of  the 
greater  part  of  the  stock  in  trade,  but 
admits  no  specific  sum  in  his  hands, 
there  can  be  no  decree  for  a  specific 
sum  upon  a  hearing  on  bill  and  answer. 
Derby  v.  Gage,  38  111.  27. 

A  Judgment  under  the  Code  is  as  flex- 
ible as  the  former  decree  in  chancery. 
It  may  determine  the  ultimate  rights 
of  the  parties;  provide  for  sale  or  other 
disposition  of  remaining  assets,  collec- 
tion of  claims,  payment  of  liaijilities; 
settle  the  rights  in  the  surplus,  or  re- 
serve this  for  future  adjudication. 
Gray  v.  Kerr,  46  Ohio  St.  652. 

1.  A  Decree  Should  Be  Definite  and  Cer- 
tain, and  should  of  itself  exhibit  the 
extent  of  the  recovery,  and  the  amount, 
and  should  justify  execution,  without 
reference  to  the  evidence  or  to  any- 
thing extrinsic.  Honore  v.  Colmesnil, 
I  J.  J.  Marsh.  (Ky.)  525! 

2.  Griggs  V.  Clark,  23  Gal.  427;  Ful- 
more  v.  McGeorge,  gr  Cal.6ii;  McCall 
V.  Moss,  112  111.  493;  Randolph  v.  In- 
man,  172  111.  575;  Curry  v.  Allen,  55 
Iowa  318;  McGillvray  v.  Moser,  43 
Kan.  219;  Story  v.  Moon,  3  Dana  (Ky.) 
334;  Grove  v.  Fresh,  9  Gill  &  J.  (Md.) 
280;  Filbrun  v.  I  vers,  92  Mo.  388; 
Teschmacher  v.  Lenz,  82  Hun  (N.  Y.) 
594;  Hayes  v.  Reese,  34  Barb.  (N.  Y.) 
151. 

Complete  Disposition  of  Assets.  —  It  is 
the  duty  of  the  trial  court  to  dispose  of 
the  issues  in  a  cause,  and  in  a  suit  to 
settle  the  affairs  of  a  partnership  it 
should,  upon  the  report  of  the  referee, 
so  dispose  of  the  assets  of  the  firm, 
either  by  order  of  sale*  or  partition,  or 
otherwise,  as  to  make  a  complete  and 
final  settlement  between  the  parties. 
Filbrun  v.  Ivers,  92  Mo.  3S8. 

Items  Accming  Pendente  Lite.  —  It  is 
the  duty  of  the  court  to  make  a  com- 
plete settlement  including  items  accru- 
ing before  the  commencement  of  the 
action.  Roberts  v.  Eldred,  73  Cal.  394; 
Philips  V.  Turner,  2  Dev.  &  B.  Eq.  (N. 
Car.)  123. 

Partnership  Realty.  —  The  decree  set- 
tling partnership  accounts  should  ex- 


tend to  land  which  has  been  purchased 
on  joint  account.  Honore  v.  Colmes- 
nil, 7  Dana  (Ky.)  203. 

Ordering  Payment  to  Heirs  Instead  of  to 
Administrator.  —  The  court  will  not,  as 
a  mere  matter  of  form,  order  the  bal- 
ance due  the  estate  of  a  deceased  part- 
ner to  be  paid  to  the  administrator 
instead  of  to  the  heirs  directly,  where 
all  the  parties  are  before  the  court  and 
the  latter  course  is  the  more  convenient' 
and  works  the  same  result.  Robinson 
V.  Simmons,  146  Mass.  167. 

Delivery  of  Property  to  Strangers.  —  A 
decree  dissolving  a  partnership  cannot 
properly  direct  the  application  of  the 
proceeds  of  a  receiver's  sale  of  property 
which  by  the  terms  of  the  partnership 
was  to  be  returned  to  one  of  the  part- 
ners upon  dissolution,  to  the  payment 
of  a  judgment  against  him  in  favor  of 
one  not  a  party  to  the  action,  even 
where  the  property  has  been  pledged  to 
the  other  partner  to  indemnify  him 
against  liability  as  surety  on  the  bond 
on  appeal  from  such  judgment.  Jose 
V.  Lynch,  15  Wash.  654. 

A  judgment  in  an  action  for  a  copart- 
nership accounting  which  directs  deliv- 
ery of  certain  property  by  defendant  to 
persons  who  are  not  parties  to  the  ac- 
tion is  unwarranted,  as  such  persons 
are  in  no  way  precluded  thereby,  ll 
the  persons  having  claims  against  the 
property  are  not  parties  to  the  action  a 
receiver  should  be  appointed  to  ascer- 
tain such  claims,  MifHin  v.  Brooks,  18 
N.  Y.  Wkly.  Dig.  531. 

3.  Story  ;•.  Moon,  3  Dana  (Ky.)  331- 
Gridley  v.  Conner,  2  La.  Ann.  87;  Wil- 
liamson V.  Wilson,  I  Bland  (Md.)  431; 
Tyng  V.  Thayer,  8  Allen  (Mass.)  391; 
Brinley  v.  Kupfer,  6  Pick.  (Mass.) 
179;  Randall  v.  Morrell,  17  N.  J.  Eq. 
343;  Law  r.  Ford,  2  Paige  (N.  Y.)  31c; 
Marten  v.  Van  Schaick,  4  Paige  (N.  Y.) 
479;  Hayes  v.  Reese,  34  Barb.  (N.  Y.) 
151;  Carper  v.  Hawkins,  8  W.  Va.  291; 
Hyre  v.  Lambert,  37  W.  Va.  26;  Green 
V.  Stacy,  90  Wis.  46. 

Pajrment  of  Debts  before  Distribution.  — 
"  It  is  laid  up  among  the  fundamentals 
of  law  that  there  can  be  no  distribution 


15  Encyc.  PI.  &  Pr.  —  70 
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or  receiver  may  have  personal  judgments  thereon  against  the 
partners  without  formal  written  pleadings.* 

Fixing  Date  of  Dissolution.  —  The  decree  may  fix  the  date  at  which 
the  dissolution  is  deemed  to  have  taken  place,*  and  may  even 
decree  a  dissolution  ab  initio.^ 

(b)  Sale  of  Assets.  —  As  a  general  rule,  and  in  the  absence  of  an 
agreement  to  the  contrary,  any  partner  has  a  right  to  insist  upon 
a  sale  of  the  assets  and  a  division  of  the  net  proceeds  in  cash,* 


of  the  property  of  a  dissolved  partner- 
ship among  the  partners  until  the  debts 
are  paid."     Knott  v.  Knott,  6  Oregon 

338- 

Division  of  Net  Assets.  —  The  decree 
should  award  each  partner  his  share  of 
the  net  assets  after  payment  of  firm  lia- 
bilities, less  what  he  may  have  already 
received.  Durkheimer  v.  Heilner,  24 
Oregon  270. 

1.  Personal  Judgment  in  Favor  of  Cred- 
itors.—  A  court  of  equity  may  render 
personal  judgment  in  favor  of  the  cred- 
itors of  a  firm  whose  members  have 
voluntarily  come  into  court  for  the 
appointment  of  a  receiver  on  the 
ground  of  the  insolvency  of  the  firm, 
and  asking  that  the  assets  may  be  dis- 
tributed among  the  creditors  upon 
their  filing  their  respective  claims, 
without  formal  pleadings  on  the  part  of 
such  creditors.  Such  a  decree  is  at 
least  not  void  or  open  to  collateral 
attack.  Johnson  v.  Miller,  55  III. 
App.  168. 

Conclusiveness  of  Finding  as  to  Debts.  — 
A  decree  providing  for  a  distribution 
of  the  property  of  the  partnership  or- 
dered that  after  the  payment  of  a  debt 
found  due  from  the  partnership,  the 
money  in  the  hands  of  the  receiver 
should  be  applied  in  payment  of  costs 
in  suit,  and  the  residue  distributed  be- 
tween the  partners.  It  was  held  that 
such  finding  and  decree  were  conclusive 
upon  the  partners  in  a  proceeding  to 
enforce  the  payment  of  such  debt. 
Knott  V.  Knott,  6  Oregon  334. 

Judgments  for  Debts  Not  Due.  —  In  an 
action  for  settlement  of  the  business  of 
a  copartnership  its  creditors  were  called 
in  and  required  to  present  and  prove 
their  claims  before  a  referee.  Some  of 
the  claims  presented  and  proved  were 
not  due;  but,  by  consentof  all  the  par- 
ties to  the  action,  a  judgment  was  ren- 
dered upon  the  report  of  the  referee  as 
well  for  the  claims  not  then  due  as  for 
those  that  nad  become  due  before  the 
action  was  commenced.  It  was  held 
that  this  was  not  such  an  irregularity 


as  authorized  the  Circuit  Court,  on  the 
motion  of  the  defendant,  to  set  aside 
the  judgment  so  far  as  it  related  to  the 
claims  not  due  when  it  was  rendered. 
A  judgment  by  consent  of  the  parties 
is  in  the  nature  of  a  contract  between 
them,  and  cannot  be  set  aside,  where 
fraud  and  mistake  are  not  alleged, 
merely  because  of  some  irregularity  of 
procedure.  Jones  v.  Webb,  8  S.  Car. 
202. 

2.  Dumont  v.  Ruepprecht,  38  Ala. 
175;  Fogg  V.  Johnston,  27  Ala.  432; 
Abrahams  v.  Myers,  40  Md.  499;  Dur- 
bin  V.  Barber,  14  Ohio  311. 

3.  Fogg  V.  Johnston,  27  Ala.  432; 
Oteri  V.  Scalzo,  145  U.  S.  578. 

4.  California.  —  Hall '  v.  Lonkey,  57 
Cal.  80;  Harper  v.  Lamping,  33  Cal. 
641. 

Colorado.  —  Tarabino  v.  Nicoli,  5 
Colo.  App.  545. 

Connecticut.  —  Sigourney  v.  Munn,  7 
Conn.  II;  Dickinson  v.  Dickinson,  29 
Conn.  6oo. 

Florida.  —  Allen  v.  Hawley,  6  Fla. 
142,  63  Am.  Dec.  198. 

Georgia. — Jackson  v.  Deese,  35  Ga. 
84. 

Illinois.  —  Mauck  v.  Mauck,  54  111. 
281;  Carter  v.  Bradley,  58  111.  loi. 

Indiana.  —  Smith  v.  Evans,  37  Ind. 
532. 

Iowa.  —  Levi  v.  Karrick,  8  Iowa  150; 
Pennybacker  v.  Leary,  65  Iowa  220; 
Johnson  v.  Mantz,  6g  Iowa  710. 

Kansas. — Lannan  z/.Clavin,  3  Kan.  17. 

Kentucky. — jCennard  v.  Adams,  11 
B.  Mon.  (Ky.)  102. 

Massachusetts.  —  Freeman  v.  Free- 
man, 136  Mass.  260. 

Michigan.  —  Godfrey  v.  White,  43 
Mich.  171. 

Missouri.  —  Du  Pont  t>.  McLaran,  6r 
Mo.  502;  Quinlivan  v.  English,  42  Mo. 
362. 

Nebraska.  —  Sheppard  v.  Boggs,  9 
Neb.  257. 

New  F(7r/&.  —  Tarbell  v.  West.  86  N. 
Y.  280;  Dougherty  v.  Van  Nostrand, 
Hofim.   Ch.  (N.  Y.)  68;    Comstock  v. 
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and  a  settlement  upon  a  basis  of  a  valuation  gf  assets  by  the 
court  is  inadmissible.*  But  a  division  in  kind  may  be  directed 
if  fair  to  all  parties  and  no  one  objects.*     The  court 


White,  31  Barb.  (N.  Y.)  301;    Parker  v. 
Parker,  65  Barb.  (N.  Y.)  205. 

Ohio.  —  Gray  v.  Kerr,  46  Ohio  St.  652. 

Virginia.  —  Pierce  v.  Trigg,  10  Leigh 
(Va.)  423;  Taylor  v.  Hutchinson,  25 
Gratl  (Va.)  536,  18  Am.  Rep.  699; 
Canada  v.  Barksdale,  76  Va.  899. 

Wisconsin.  —  Pierce  v.  Covert,  39 
Wis.  252;  Green  v.  Stacy,  90  Wis.  46. 

United  States.  —  Olcott  v.  Wing,  4 
McLean  (U.  S.)  15;  Lyman  v.  Lyman, 
2  Paine  (U.  S.)  11 ;  Briges  v.  Sperry,  95 
U.  S.  401;  Wiegand  v.  Copeland,  14 
Fed.  Rep.  iiS,  7  Savvy.  (U.  S.)  442. 

England.  —  Wild  v.  Milne,  26  Beav. 
504;  Thornton  v.  Dixon,  3  Bro.  C.  C. 
199;  Featherstonhaugh  v.  Fenvvick,  17 
Ves.  Jr.  298;  Cook  v.  Collingridge,  Jac. 
607;  Syers  v.  Syers,  L.  R.  i  App.  174; 
Darby  v.  Darby,  3  Drew.  495. 

Sale  Where  Partners  Disagree.  —  When 
partners  cannot  agree,  a  court  of  equity 
on  proper  application  will  order  a  sale 
of  the  property  in  order  to  ascertain  its 
value.  Du  Pont  v.  McLaran,  61  Mo. 
502. 

Sale  of  Accounts.  —  Where  in  an  ac- 
tion of  settlement,  the  trouble  and  ex- 
pense of  collecting  accounts  would  ren- 
der them  less  productive  than  their 
immediate  sale,  or,  being  desperate  or 
of  little  value,  the  delay  of  collection 
will  prevent  a  final  partition  within  a 
reasonable  period,  such  reasons  will 
justify  their  sale;  but,  as  a  general 
rule,  they  should  not  be  sold  except  for 
cause  shown.  Pratt  v.  McHatton,  11 
La.  Ann.  260. 

Sale  of  Land  Oat  of  the  Jurisdiction.  — 
Upon  a  dissolution,  the  court  has  juris- 
diction to  order  a  sale  of  partnership 
land  outside  the  jurisdiction,  for  the 
order  operates  only  on  the  parties,  and 
the  court  can  compel  them  to  make 
conveyances.  Lyman  v.  Lyman,  15 
Fed.  Cas.  No.  8,628,  2  Paine  (U.  S.)  11. 

Prematnre  Sale.  —  In  a  suit  for  ac- 
counting and  dissolution  the  decree 
directed  an  accounting  and  sale  of  the 
property  of  the  company,  etc.,  and  this 
court  held  that  portion  of  the  decree 
ordering  a  sale  to  be  premature,  and 
therefore  modified  it  by  directing  that 
account  first  be  taken  showing  how 
the  concern  stands,  what  is  due,  and 
what  the  assets,  before  the  properly 
is  ordered  to  be  sold.  Bradbury  v. 
Barnes,  19  Cal.  120. 

1 


may  pre- 

A  Bill  for  Specific  Division  of  the  part- 
nership property  cannot  be  maintained, 
as  the  only  mode  of  disposing  of  the 
property  unless  by  agreement  is  by 
a  sale.  Dickinson  v.  Dickinson,  29 
Conn.  601.  See  also  Godfrey  v.  White, 
43  Mich.  171. 

1.  Sigourney  v.  Munn,  7  Conn.  20; 
Dougherty  v.  Van  Nostrand,  Hofifm, 
Ch.  (N.  Y.)  68. 

Setention  of  Property  by  One  Partner  at 
Valuation.  —  "On  a  dissolution,  each 
partner  has  the  right  to  insist  upon  a 
sale  of  the  partnership  property,  as  the 
proper  mode  of  ascertaining  its  value; 
and  one  or  more  of  them  cannot,  in  the 
absence  of  an  agreement  to  that  effect, 
retain  the  property  at  a  valuation.'* 
Smith  V.  Evans,  37  Ind.  532. 

Nor  can  a  resort  to  a  valuation  be 
justified  by  a  refusal  of  the  respondent 
to  make  an  amicable  division  or  adjust- 
ment, or  by  his  objecting  to  an  auction 
sale,  or  by  any  custom  of  merchants  on 
the  dissolution  of  a  partnership  that 
the  stock  should  be  divided  or  pur- 
chased by  one  partner,  or  by  proof  that 
there  is  here  no  usage  to  sell  at  auction 
in  such  a  case,  and  that  such  sales, 
when  had,  have  generally  resulted  in 
great  loss.  Sigourney  v.  Munn,  7 
Conn.  20. 

2.  Lang  v.  Waring,  25  Ala.  626.  60 
Am.  Dec.  533;  Gray  v.  Palmer,  9  Cal. 
616;  Hughes  V.  Devlin,  23  Cal.  501; 
Askew  V.  Springer,  in  111.  662;  Strong 
V.  Lord,  107  111.  25;  Patterson  v.  Blake, 
12  Ind.  436;  Aiken  v.  Ogilvie,  12  La. 
Ann.  353;  King  v.  Wartelle.  14  La. 
Ann.  750;  Godfrey  v.  White,  43  Mich. 
171;  Way  V.  Stebbins,  47  Mich.  296; 
Buchan  v.  Sumner,  2  Barb.  Ch.  (N.  Y.) 
165;  Baird  v.  Baird,  i  Dev.  &  B.  Eq. 
(N.  Car.)  524;  Pierce  v.  Covert,  39  Wis. 
252.  And  see  Briges  v.  Sperry,  95  U. 
S.  401;  Tenney  r.  Simpson,  37  Kan. 
353;  Jones  v.  Smith,  31  S.  Car.  527. 

Where  a  Sale  Is  Not  Necessary  it  should 
not  be  ordered  unless  that  would  be 
most  beneficial  to  the  parties.  Pierce 
V.  Covert.  39  Wis.  252. 

Alternative  Decree.  —  A  judgment 
winding  up  the  affairs  of  a  partnership 
may  make  a  division  of  the  partnership 
property  if  there  are' no  debts,  and  if  a 
division  of  this  kind  is  as  fair  to  all  the 
parties  as  a  sale  and  division  of  the 
proceeds.  If  the  propeity  consists  of 
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scribe  the  time,  manner,  and  terms  of  sale.* 

(c)  Personal  Judgments  for  Balances.  —  After  all  the  assets  have  been 
collected,  reduced  to  money,  and  distributed  to  the  parties 
entitled  thereto,  if  there  still  remains  a  balance  due  to  any  of  the 
partners  a  decree  in  personam  should  be  made  in  his  favor  against 
the  partners  liable.* 

Joint  and  Several  Decrees  against  Partners.  —  There  should  ordinarily 
be  a  separate  decree  against  each  for  the  amount  due  from  him, 
and  not  a  joint  decree  against  all  for  the  whole  amount,*  though 
in  cases  of  combination  or  fraud,  where  they  may  be  considered 
as  joint  tortfeasors,  a  decree  holding  them  jointly  and  severally 


stock  standing  in  the  name  of  the  de- 
fendant, the  judgment  should  not  be 
in  the  alternative,  requiring  the  defend- 
ant to  either  transfer  to  the  plaintiff  his 
part  thereof  or  pay  him  a  certain  sum 
of  money,  but  should  direct  a  division 
in  kind  or  a  sale  and  a  division  of  the 
proceeds.  Harper  v.  Lamping,  33  Cal. 
641. 

Appointment  of  Distributors.  —  In  a  suit 
in  chancery  between  partners  for  an 
account  tJie  court  has  a  discretionary 
power  to  appoint  distributors  to  divide 
the  joini  property;  and  it  is  not  neces- 
sary that  by  the  terms  of  the  decree  ap- 
pointing them  they  should  be  required 
to  act  under  oath,  or  to  make  a  return 
of  their  doings.  Tomlinson  v.  Ward, 
2  Conn.  396. 

1.  Rhodes  v.  Williams,  12  Nev.  20, 
Tiolding  that  it  is  immaterial  whether 
the  order  directing  a  sale  conforms  to 
the  provisions  of  the  practice  act  regu- 
lating sales  or  not. 

Private  Sale.  —  As  to  whether  or  not 
it  is  competent  to  order  a  private  sale, 
see  Jones  v.  Thompson,  12  Cal.  191; 
Mauck  V.  Mauck,  54.  111.  2S1;  Taylor  v. 
Hutchinson.  25  Gratt.  (Va.)  536,  18  Am. 
Rep.  699. 

2.  White  V.  Conway,  66  Cal.  383; 
Taylor  v.  Peterson,  r  Idaho  513;  Rosen- 
stiel  V.  Gray,  112  111.  282;  Meredith  v. 
Ewing,  85  Ind.  410;  Warring  v.  Hill, 
S9  Ind.  497;  Tenney  v.  Simpson,  37 
Kan.  353;  McGillvray  v.  Moser,  43 
Kan.  219;  Story  v.  Moon,  3  Dana  (Ky.) 
334;  Savage  v.  Carter,  9  Dana  (Ky.) 
409;  Shackleton  v.  Kneisley,  48  Minn. 
451;  Randall  v.  Morrell,  17  N.  J.  Eq. 
343;  Marten  v.  Van  Schaick,  4  Paige 
(N.  Y.)  479;  Law  V.  Ford,  2  Paige  (N. 
Y.)  310;  Bouton  V.  Bouton,  42  How. 
Pr.  (N.  Y.  Supreme  Ct.)  11 ;  Hayes  v. 
Reese,  34  Barb.  (N.  Y.)  151;  Canada  v. 
Barksdale,  76  Va.  902;  Green  v.  Stacy, 
90  Wis.  46. 


Decree  Against  Assignee  Is  in  Rem.  — 
An  assignee  of  one  copartner's  share  in 
the  property  and  assets  of  the  firm  is 
liable,  even  without  notice,  to  all  the 
equities  of  his  assignor  growing  out  of 
the  copartnership;  but  a  decree  against 
the  assignee  on  account  of  such  equities 
is  a  decree  in  rem,  it  operating  upon 
the  property  assigned,  and  ayf.  fa.  can- 
not be  issued  upon  it  against  the  as- 
signee. Hunt  V.  Smith,  3  Rich.  Eq. 
(S.  Car.)  465. 

3.  Starr  t/.  Case,  59  Iowa  491;  Rhiner 
V.  Sweet,  2  Lans.  (N.  Y.)  386;  Gimpel 
V.  Wilson,  10  Misc.  Rep.  (N.  Y.  C.  PI.) 
153;  Bloomfield  v.  Buchanan,  14  Ore- 
gon 181. 

Decree  Must  Be  Several  and  Not  Joint. 
—  A  judgment  upon  a  partnership  ac- 
counting which  fails  to  adjudge  the 
respective  liabilities  of  the  defendants, 
and  gives  plaintiff  a  remedy  jointly 
against  them  for  the  full  amount  of  his 
claim,  is  erroneous.  Gimpel  v.  Wil- 
son, 10  Misc.  Rep.  (N.  Y.  C.  PI.) 
153. 

If  it  appears  that  all  the  debts  are 
paid  and  no  effects  left,  all  that  can  be 
done  is  to  ascertain  the  state  of  each 
partner's  account  with  the  firm,  and 
effect  a  fair  settlement  by  decrees  for 
and  against  each  separately  and  per- 
sonally. Savage  v.  Carter,  9  Dana 
(Ky.)  409 

Cross  Demands  between  Partners.  — 
Upon  an  accounting  between  partners 
as  to  each  partner  who  has  under- 
drawn, all  the  others  are  liable  to  him 
for  their  respective  portions  of  the 
amount  of  the  under-draft;  and  as  to 
each  partner  who  has  overdrawn,  he  is 
liable  to  all  the  others  for  their  respec- 
tive portions  Of  such  overdraft.  In- 
solvency of  the  overdrawing  partners 
does  not  affect  the  application  of  the 
above  principles.  Butler  v.  Ballard,  43 
N.  Y.  Super.  Ct.  191. 
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liable  may  be  rendered.* 

Money  Judgment  in  Favor  of  One  Partner  Against  Another.  —  It  is  error  to 
render  a  money  judgment  in  favor  of  any  partner  against  his 
copartner  without  a  determination  of  the  state  of  accounts  be- 
tween all  the  partners,*  a  reduction  of  the  firm  assets  into  money,* 


1.  When  Decree  May  Be  Joint.  — 
Where,  in  a  suit  between  partners  for 
an  accounting,  the  evidence  shows 
facts  which  make  the  relation  between 
the  partners  a  fiduciary  one,  such  as 
the  exclusion  of  one  partner  from 
the  business,  the  books,  and  all  knowl- 
edge thereof,  by  the  other  partners, 
the  proper  decree  against  the  partners 
found  liable  is  a  joint  and  several 
one.  Bloomfield  v.  Buchanan,  14  Ore- 
gon iSi. 

A  Decree  against  Surviving  Partners  for 
an  accounting  for  assets  of  which  they 
had  jointly  taken  possession  should 
be  against  them  jointly  for  the  whole 
amount,  and  not  severallj"  for  the  sums 
into  which  they  divided  it  between 
themselves.  Bundy  v.  Youmans,  44 
Mich.  376. 

2.  Black  V.  Merrill,  65  Cal.  90;  Mere- 
dith V.  Ewing,  85  Ind.  410;  Warring  v. 
Hill,  8g  Ind.  497;  Levi  v.  Karrick,  8 
Iowa  150;  McGillvray  v.  Moser,  43 
Kan.  219;  Gale  v.  Sulloway,  62  N.  H. 
57;  Hayes  v.  Reese,  34  Barb.  (N.  V.) 
151;  McCall  V.  Moschcowitz,  10  Civ. 
Pro.  Rep.  (N.  Y.  C.  PI.)  140;  Williams 
V.  Lindblom,  68  Hun  (N.  Y.)  173; 
Oglesby  v.  Thompson,   59  Ohio  St.  60. 

No  Prayer  for  Accounting.  —  The  fact 
that  defendant  did  not  ask  to  have  the 
accounts  between  the  partners  stated  is 
immaterial,  since  he  had  a  right  to  as- 
sume that  a  judgment  appropriate  to 
the  action  would  be  rendered.  Wil- 
liams V.  Lindblom,  68  Hun  (N.  Y.)  173. 

Becommittal  of  Beport.  —  A  report  di- 
recting one  partner  to  pay  a  certain 
sum  to  the  other  without  stating  the 
account  is  improper  and  should  be  re- 
committed. Paine  v.  Paine,  15  Gray 
(Mass.)  299. 

When  It  Is  Impossible  to  State  an 
Account  beiween  two  partners,  and  this 
results  not  from  the  neglect  of  any  one 
of  the  partners,  but  from  the  course  of 
business  followed  for  a  long  time  by 
all  of  them,  the  law  will  decree  merely 
an  equal  distribution  of  the  assets  re- 
maining on  hand.  Peck  v.  Cavagna, 
(Cine.  Super.  Ct.)  4  Ohio  N.  P.  284. 

3.  Necessity  of  Converting  Assets  into 
Cash.  —  R  jsenstiel  v.  Gray,  112  111.  282; 
Johnson   v.    Mantz,  69   Iowa   710;  Mc- 


Gillvray V.  Moser,  43  Kan.  219;  Story 
V.  Moon,  3  Dana  (Ky.)  334;  Shearer  v. 
Francis,  (Ky.  1887)  5  S.  W.  Rep.  559; 
Buckingham  v.  Ludlum,  29  N.  J.  Eq. 
345;  Bouton  V.  Bouton,  42  How.  Pr. 
(N.  Y.  Supreme  Ct.)  11;  Allison  v. 
Davidson,  2  Dev.  Eq.  (N.  Car.)  79; 
Durkheimer  v.  Heilner,  24  Oregon  270; 
Canada  v.  Barksdale,  76  Va.  902;  Moore 
V.  Wheeler,  10  W.  Va.  35;  Green  v. 
Stacy,  90  Wis.  46;  In  re  Smith,  16  Nat. 
Banicr.  Reg.  113,  22  Fed.  Cas.  No. 
12,991;  Mills  V.  Hanson,  8  VSs.  Jr.  68; 
Foster  v.  Donald,  i  Jac.  &  W.  252; 
Richardson  v.  Bank  of  England,  4  Myl. 
&  C.  165;  Crawshay  v.  Collins,  2  Russ. 

325. 

Decree  against  Partner  for  Stocks  and 
Debts  Due  Firm.  —  It  is  error  to  decree 
against  one  partner  in  favor  of  the 
others  for  the  amount  of  stock  and 
debts  due  to  the  firm,  even  where  he 
holds  them  all  in  his  own  exclusive 
possession,  unless  it  appears  that  the 
business  of  the  partnership  has  been 
settled  up  and  the  remaining  effects 
converted  into  money.  Story  v.  Moon, 
3  Dana  (Ky)  334. 

Partnership  Property  Must  Be  Sold  or 
Divided. —  It  is  error  for  the  court  to 
render  a  personal  judgment  for  money 
only  against  plaintiff  before  the  part- 
nership affairs  are  fully  settled,  and  the 
partnership  property  either  divided  or 
converted  into  cash.  McGillvray  v. 
Moser,  43  Kan.  219. 

Failure  to  Object.  —  Where  no  objec- 
tion appears,  a  personal  judgment  be- 
fore sale  will  be  regarded  as  an  agree- 
ment that  one  partner  may  retain  the 
property.  Johnson  v.  Mantz,  69  Iowa 
710. 

When  Judgment  Is  Final.  —  Where,  in 
an  action  for  an  accounting  and  disso- 
lution of  a  partnership,  the  judgment 
provides  that  the  partnership  property 
be  sold,  and  the  proceeds  applied  to  the 
payment  of  an  indebtedness  due  to  one 
partner,  and  that  a  personal  judgment 
for  the  balance,  if  any,  be  entered 
against  certain  other  partners,  the 
statute  of  limitations  does  not  com- 
mence to  run  in  favor  of  the  latter  until 
such  balance  has  been  ascertained  and 
judgment    rendered     therefor.      Until 
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a  payment  of  the  firm  debts,*  and  a  complete  exhaustion 
of  the  debtor  partner's  interest  in  the  firm  assets.* 

A  Decree  against  an  Administrator  of  a  deceased  partner  simply 
establishes  the  debt  and  directs  its  settlement  in  due  course  of 
administration.' 

(15)  Costs  and  Allowances.  —  It  is  left  to  the  discretion  of  the 
court  to  apportion  the  costs  according  to  the  equity  and  justice 
of  each  case,"*  and  it  ^yill,  as  a  general  rule,  either  charge  them 
upon  the  fund,  where  the  suit  is  necessary  or  beneficial  to  both 
parties  or  where  both  are  in  fault,*  or  divide  them  between  the 


that  is  done  the  judgment  is  not  final. 
"White  V.  Conway,  66  Cal.  383. 

1.  Payment  of  Firm  Debts.  —  White  v. 
Conway,  66  Cal.  383:  Savage  v.  Carter, 
9  Dana  (Ky.)  409;  Story  v.  Moon,  3 
Dana  (Ky*)33i:  Randall  v.  Morrell,  17 
N.  J.  Eq.  343;  Hayes  v.  Reese,  34  Barb. 
(N.  Y.)  151;  Law  V.  Ford,  2  Paige  (N. 
Y.)  310;  Marten  v.  Van  Schaick,  4  Paige 
(N.  Y.)  479;  Hyre  v.  Lambert,  37  W. 
Va.  26;  Carper  v.  Hawkins,  8  W.  Va. 
291 ;  Green  r.  Stacy,  90  Wis.  46. 

Deducting  Amount  of  Unpaid  Debts.  — 
Where  plaintiffs  are  willing  to  deduct 
the  amount  of  the  unpaid  debts  from 
the  sum  which  they  seek  to  recover,  a 
final  decree  can  be  made  notwithstand- 
ing debts  due  from  the  firm  are  unad- 
justed. Tyng  V.  Thayer,  8  Allen  (Mass.) 
391;  Brinley  v.  Kupfer,  6  Pick.  (Mass.) 
179. 

2.  Harper  z\  Lamping,  33  Cal.  641 ; 
Rosenstiel  v.  Gray,  112  111.  282;  John- 
son V.  Mantz,  69  Iowa  7x0;  Levi  v.  Kar- 
rick,  8  Iowa  150;  Lannan  v.  Clavin,  3 
Kan.  17;  Savage z/.  Carter,  9  Dana(Ky.) 
409;  Canada  v.  Barksdale,  76  Va.  902. 

Decree  for  Excess  of  Partner's  Beceipts 
over  Disbursements.  —  It  is  not  proper  to 
render  a  personal  decree  against  one 
partner  for  the  excess  of  his  receipts 
over  his  disbursements,  until  his  inter- 
est in  the  firm  assets  has  first  been  ex- 
hausted, to  make  good  the  deficiency. 
Rosenstiel  v.  Gray,  112  111.  282. 

3.  Hargis  v.  Campbell,  14  Fla.  27. 
See  also  article  Executors  and  Admin- 
istrators, vol.  8,  p.  60. 

Inquiry  as  to  Possession  of  Assets.  —  In 
an  action  by  one  partner  against  the 
executor  of  his  deceased  partner  to 
have  an  account  taken  and  a  judgment 
entered  for  what  might  be  found  due 
him,  a  judgment  cannot  be  entered 
against  the  executor  and  execution 
issued  thereon  without  an  issue  as  to 
the  possession  of  assets  by  the  executor 
being  made  and  decided  in  the  aflSrma- 


tive.  Dickerson  v.  Wilcoxon,  97  N. 
Car.  309.  See  also  Hardy  v.  Carr,  104 
N.  Car.  33.  But  see  Dickerson  v.  Wil- 
coxon, 99  N.  Car.  535. 

4.  McGillvray  v.  Moser,  43  Kan.  219; 
Young  V.  Clute,  12  Nev.  31;  Lampton 
V.  Nichols  I  Cine.  Super.  Ct.  Rep.  166; 
Gyger's  Appeal,  62  Pa.  St.  73,  i  Am. 
Rep.  382;  Gilman  v.  Vaughan,  44  Wis. 
646. 

In  Missouri,  where  the  statute  pro- 
vides that  the  successful  party  shall 
recover  costs,  the  court  was  held  to 
have  no  discretion  to  charge  a  portion 
of  the  costs  to  plaintiff  in  a  suit  for  an 
accounting  where  defendant  denied 
plaintiff's  right  to  recover  and  claimed 
a  judgment  for  a  certain  sum  in  his 
own  behalf,  and  the  cause  was  referred 
and  judgment  given  for  the  plaintiff. 
Du  Pont  V.  McLaran,  61  Mo.  502,  hold- 
ing that  Wagner's  Statute,  344,  has  no 
application  to  such  a  case. 

Expenses  of  Expert  Accountant.  —  In  a 
suit  for  partnership  accounting,  if  the 
services  of  an  expert  are  necessary  in 
the  examination  books,  he  should  be 
appointed  by  and  act  under  the  direc- 
tions of  the  court,  and  neither  party  is 
entitled  to  charge  as  costs  the  expense 
of  an  expert  privately  employed. 
Faulkner  v.  Hendy,  79  Cal.  265. 

5.  Chandler  v.  Sherman,  16  Fla.  99; 
Jones  V.  Morehead,  3  B.  Mon.  (Ky.) 
377;  Pratt  V.  McHatton,  11  La.  Ann. 
260;  Burke  v.  Fuller,  41  La.  Ann.  740; 
Johnson  v.  Garrett,  23  Minn.  565; 
Campbell  v.  Coquard,  16  Mo.  App. 
552;  Coddington  v.  Idell,  29  N.  J.  Eq. 
504;  Knott  V.  Knott,  6  Oregon  142; 
Zell's  Appeal,  126  Pa.  St.  329;  Gyger's 
Appeal,  62  Pa.  St.  73;  Woolans  v. 
Vansickle,  17  Grant's  Ch.  (U.  C.)45i; 
Austin  V.  Jackson,  1 1  Ch.  Div.  942,  note; 
Hamer  v.  Giles,  11  Ch.  Div.  942;  Potter 
V.  Jackson,  13  Ch.  Div.  845. 

That  There  Is  Nothing  Found  Due  to  the 
Complainant  or  to  either  party  is  no  rea- 
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parties,*  but  they  may  be  imposed  wholly  upon  one  party  as  a 
punishment  if  he  has  been  guilty  of  misconduct,  or  if  he  has  ren- 
dered resort  to  suit  necessary.* 

Extra  Allowances.  —  For  the  purpose  of  granting  an  extra  allow- 
ance in  a»  action  for  a  partnership  accounting,  the  amount  for 
which  judgment  is  obtained  is  to  be  deemed  the  amount 
involved.' 


son  either  for  a  dismissal  or  for  the  im- 
position of  costs  upon  the  complainant. 
Knapp  V.  Edwards,  57  Wis.  191. 

DifELcnlt  and  Intricate  Accounts.  — 
Where  a  partner  appointed  to  wind  up 
accounted  on  a  basis  which  was  set 
aside,  and  he  was  compelled  to  settle 
on  a  different  basis,  the  accounts  being 
difficult  and  intricate,  and  there  being 
the  utmost  good  faith,  the  additional 
costs  were  charged  upon  the  funds. 
Gyger's  Appeal,  62  Pa.  St.  73,  i  Am. 
Rep.  382. 

1.  Division  of  Costs.  —  McBurnie  v. 
Semple,  14  Ky.  L.  Rep.  30;  Jones  v. 
Morehead,  3  B.  Mon.  (Ky.)  385;  Zell's 
Appeal,  126  Pa.  St.  329;  Gordon  v. 
Moore.  8  Pa.  Co,  Ct.  Rep.  289;  Baker 
■V.  Milde,  (Tex.  Civ.  App.  1895)  33  S. 
W.  Rep.  152;  Harrison  v.  Righter,  11 
N.  J.  Eq.  389. 

Costs  are  to  be  borne  in  the  same 
proportion  that  profits  are  shared. 
Hamer  v.  Giles,  11  Ch.  Div.  942. 

2.  Moon  V.  Story,  8  Dana  (Ky.)  226; 
Stevens  v.  Yeatman,  19  Md.  480;  Ward 
V.  Jewett,  Walk.  (Mich.)  45;  Taylor  z/. 
Cawthorne,  2  Dev.  Eq.  (N.  Car.)  221; 
Knapp  V.  Edwards,  57  Wis.  191;  War- 
ren V.  Burnham,  32  Fed.  Rep.  579; 
Hamer  v.  Giles,  11  Ch.  Div.  942; 
O'Lone  v.  O'Lone,  2  Grant's  Ch.  (U.  C.) 
125.  And  see  Demarest  v.  Rutan,  40 
N.  J.  Eq.  356;  Price's  Estate,  81  Pa.  St. 
263;  Bingham  v.  Smith,  16  Grant's  Ch. 

(u.  c.)  375. 

Costs  Taxed  to  Partnership.  —  But 
though  repeated  demands  have  been 
made  on  a  surviving  partner  to  settle, 
and  he  fails  to  do  so,  and  suit  is  brought 
for  a  settlement,  the  costs  of  suit  will 
be  taxed  and  charged  to  the  partner- 
ship. Burke  v.  Fuller,  41  La.  Ann. 
740. 

Mere  Delay  in  the  liquidating  partner 
to  wind  up  is  not  suflScient,  if  not  wilful, 
to  charge  him  with  costs.  Lee  v.  Page, 
7  Jur.  N.  S.  768. 

Where  a  Partnership  Is  Liable  to  Be 
Dissolved  at  the  Will  of  either  partner, 
and  the  settlement  is  in  equity,  the 
court  will  not  throw  all  the  costs  upon 
one  partner  merely  because  his  lack  of 


will  or  unfriendly  feeling  made  the 
continuance  of  the  partnership  impos- 
sible. The  question  as  to  which  of  the 
parties  has  by  his  conduct  caused  the 
discord  between  them  is  never  con- 
sidered with  a  view  to  an  adjustment 
of  the  costs  of  a  settlement.  Stevens 
V.  Yeatman,  19  Md.  480. 

Award  to  Snccessfol  Party.  —  Costs  in 
such  an  action,  like  other  equitable  ac- 
tions, may  be  awarded  to  the  successful 
party.  Warren  v.  Burnham,  32  Fed. 
Rep.  579.  See  also  Du  Pont  v.  Mc- 
Laran,  61  Mo.  502;  Kimble  v.  Seal,  92 
Ind.  276. 

Costs  of  Appeal.  —  In  Thornton  v.  Mc- 
Neill, 23  Miss.  369,  the  case  came  up 
on  cross  appeals  of  both  parties,  and  the 
reversal  being  in  favor  of  the  complain- 
ant below,  the  defendant  below  was 
taxed  w^ith  the  costs  of  the  appeal  in 
the  same  manner  as  if  the  decree  had 
been  affirmed. 

Disnussal  as  to  One  Defendant.  —  Where 
the  cause  is  dismissed  as  to  one  of  the 
defendants  upon  a  finding  that  he  was 
not  a  member  of  the  firm,  he  should 
have  judgment  for  costs  against  the 
plaintiff.  Rowe  v.  Simmons,  113  Cal. 
688. 

3.  Hagenbuchle  v.  Schultz,  6g  Hun 
(N.  Y.)  183. 

New  York  Statute.  —  Under  Code  Civ. 
Proc.  N.  Y.,  providing  that  in  difiScult 
or  extraordinary  cases,  where  a  defense 
is  made,  the  court  may  in  its  discretion 
allow  extra  costs  to  either  party,  not  to 
exceed  five  per  cent.  "  upon  the  sum 
recovered  or  claimed,  or  the  value  of 
the  subject-matter  involved,"  in  a  suit 
for  a  partnership  accounting,  where 
the  summons  gave  notice  that  on  de- 
fault judgment  would  be  taken  for 
$65,000,  and  the  complaint  specified 
sums  as  received  or  invested  by  defend- 
ant's intestate,  amounting  to  not  less 
than  $200,000,  profits  of  the  firm  busi- 
ness, on  dismissal  of  the  case  for  fail- 
ure to  prove  the  fact  of  partnership,  it 
was  held  that  one-half  of  the  $200,000 
constituted  the  subject-matter  involved, 
and  that  it  was  in  the  court's  discretion 
to  allow  defendant  extra  costs  accord- 
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Counsel  Fees.  —  An  allowance  may  be  made  out  of  the  assets  to 
pay  plaintiff's  attorney  for  services  beneficial  to  the  estate,* 
but  not  for  services  antagonistic  thereto.* 

A  Keferee's  Fee  may  be  allowed  as  part  of  the  costs.' 
(i6)  Appellate  Review.  —  A  decree  or  order  finding  a  partner- 
ship or  a  dissolution  and  ordering  an  account  is  a  final  order  for 
the  purposes  of  an  appeal,'*  as  is  also  a  decree  made  on  confirma- 
tion of  the  master's  report  and  ordering  a  sale.*  The  suit  for 
a  dissolution  and  an  accounting  being  an  equitable  one,  findings 
of  fact  by  the  referee  or  lower  court  may  be  reviewed  on  appeal.® 

ingly.     Adams  v.  Arkenburgh,  io6  N. 
Y.  615. 

1.  Payne  v.  McNamara,  2  Ohio  Dec. 
139;  Whitehead  v.  Darling,  g  Ky.  L. 
Rep.  340.  But  see  Lennig  v.  Lennig. 
II  W.  N.  C.  (Pa.)  18. 

Allowance  before  Final  Judgment.  —  In 
Struthers  v.  Christal,  3  Daly  (N.  Y.) 
327,  it  was  held  that  the  court  had  no 
power  before  final  judgment  to  appro- 
priate any  part  of  the  assets  in  the 
hands  of  a  receiver  as  a  compensation 
or  allowance  to  the  plaintiff's  attorney 
for  his  services  in  the  action. 

2.  O'Neill  V.  Duff,  11  Phila.  (Pa.)  244, 
33  Leg.  Int.  (Pa.)  408. 

3.  Lampton  v.  Nichols,  i  Cine.  Super. 
Ct.  Rep.  166,  wherein  it  was  held  that 
where  a  judgment  was  rendered  for 
the  plaintiff  without  any  allowance  of 
compensation  to  the  referee,  the  judg- 
ment as  to  costs  was  irregular,  and  the 
court  had  power  on  a  motion  of  the 
referee  made  at  a  subsequent  term,  to 
modify  the  judgment  as  to  costs,  and 
allow  a  reasonable  fee  and  order  the 
plaintiff  to  pay  it. 

4.  Clark  v.  Dunnam,  46  Gal.  205; 
Candler  v.  Stange,  53  Mich.  479; 
Lafferty  v.  Lafferty,  174  Pa.  St.  536,  38 
W.  N.  C.  (Pa.)  145;  Singer  v.  Heller. 
40  Wis.  544. 

Contra.  —  Gray  v.  Palmer,  9  Cal.  636. 

Final  Decree  —  Provisions  in  Execution 
of.  —  A  decree  rendered  in  an  action 
brought  to  obtain  a  settlement  of  co- 
partnership affairs  and  an  accounting, 
in  substance  adjudged  the  partnership 
to  have  been  dissolved :  that  the  defend- 
ant account  to  the  plaintiff;  that  a  re- 
ceiver be  appointed  to  take  possession 
of  the  partnership  effects;  that  the 
business  be  wound  up  and  concluded; 
that  a  referee  be  appointed  to  state  an 
account  between  plaintiff  and  defend- 
ant; that  after  payment  of  the  partner- 
ship liabilities  the  residue  of  the  prop- 
erty or  its  value  be  divided  between  the 
parties;  that  upon  the  statement  of  such 


account  judgment  be  entered  in  favor 
of  the  party  entitled  thereto  for  such 
sum  as  should  be  found  due  him,  and 
that  plaintiff  recover  costs.  It  was 
held  that  the  matters  enumerated  in  the 
decree  which  remained  to  be  ascer- 
tained were  not  preparatory  thereto, 
but  in  execution  thereof,  and  therefore 
the  decree  was  not  an  interlocutory 
order  but  a  final  judgment,  and  as  such 
appealable  under  sections  421  and  444  of 
the  Code  of  Civil  Procedure.  Arnold 
V.  Sinclair,  11  Mont.  556,  28  Am.  St. 
Rep.  489.  Compare  Wiegand  v.  Cope- 
land,  14  Fed.  Rep.  118. 

When  Decree  Is  Not  Final.  —  A  decree 
of  dissolution  of  copartnership,  which 
declares  that  the  indebtedness  of  the 
partnership  cannot  be  determined  with- 
out making  a  portion  of  its  creditors 
parties  to  the  action,  and  that  no  final 
decree  can  be  made  until  such  in- 
debtedness is  ascertained  and  the 
amount  of  partnership  assets  deter- 
mined by  the  sale  of  certain  property, 
is  only  interlocutory,  and  an  appeal 
taken  therefrom  is  premature,  and 
must  be  dismissed.  Rhodes  v.  Wil- 
liams, 12  Nev.  20. 

Separate  Appeal  from  Judgment.  — 
Where  the  homestead  right  of  a  married 
woman,  who  has  been  made  a  party 
defendant  with  her  husband,  in  an  ac- 
tion to  dissolve  a  copartnership  —  it 
being  claimed  that  the  homestead  was 
purchased  with  partnership  funds  — 
has  been  finally  determined,  she  can 
prosecute  her  separate  appeal,  although 
the  decree  as  entered  is  not  final  against 
her  husband.  Rhodes  v.  Williams, 
12  Nev.  20. 

5.  Evans  v.  Dunn.  26  Ohio  St.  439, 
holding  that  an  order  overruling  a  mo- 
tion to  open  up  the  final  decree  is  not 
appealable.  See  also  White  v.  Conway, 
66  Cal.  383. 

6.  McMahill  v.  Jenkins.  69  Mo.  App. 
279. 

Presumptions.  —  Where     the     record 
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But  ordinarily  the  lower  court  will  refuse  to  exercise  this  power,* 
and  will  only  review  matters  of  law  arising  upon  the  facts  found.' 
Objections  not  raised  in  the  lower  court  will  not  be  considered.' 

Where  the  Kecord  Fails  to  Show  the  Basis  on  which  the  decree  pro- 
ceeds, and  the  decree  leav^es  points  unsettled,  the  cause  will  be 
remanded  so  that  a  new  decree  finally  disposing  of  all  matters 
may  be  had.* 

c.  Receivers.  —  See  article  Receivers. 

3.  Provisional  Remedies  between  Partners.  —  In  states  in  which 
attachments  are  allowed  in  all  civil  actions,  a  suit  for  an  account- 
ing being  a  civil  action  founded  on  contract,  the  complainant 
may  have  an  attachment  against  the  defendant  where  grounds 
therefor  exist,*  and  in  an  equity  action  for  an  accounting  a  third 
person  who  has  sued  the  defendant  partner  may  be  garnished  on 
the  ground  of  nonresidence  and  insolvency.*  But  a  partner  can- 
not arrest  a  copartner  on  an  allegation  of  the  fraudulent  removal 
of  partnership  property.''     A  partner  cannot  maintain  an  attach- 


does  not  show  an  inequality  in  the  con- 
tributions, it  will  be  presumed  that  the 
parties  are  equal  partners.  Com.  v. 
Bracken,  (Ky.  1895)  32  S.  W.  Rep. 
609. 

1.  Bannon  v.  Hawkins,  (Ky.  i8g6)  35 
S.  W.  Rep.  636;  Eames  v.  Miller,  108 
Mich.  406;  Birkett  v.  Hird,  55  Wis. 
650.  See  also  McCall  v.  Moschcowitz, 
10  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  109, 
wherein  the  court  refused  to  disturb 
the  finding  of  the  referee  although  the 
facts  were  such  that  if  the  referee  had 
found  the  other  way  such  finding 
would  not  have  been  disturbed. 

Only  Disputed  Items  Examined.  —  It  is 
not  the  practice  of  the  appellate  court 
to  re-examine  every  item  of  the  ac- 
count between  the  parties  during  the 
existence  of  the  partnership,  but  to  re- 
examine only  those  that  rest  upon  some 
disputed  or  controverted  question  of 
fact  or  law.  Rohr  v.  Pearson,  16  Ore- 
gon 325. 

2.  Lannan  v.  Clavin,  3  Kan.  18; 
Rhyne  v.  Love,  98  N.  Car.  486;  Hower- 
ton  V.  Sexton,  104  N.  Car.  75;  Nissen 
V.  Genesee  Gold  Min.  Co.,  104  N. 
Car.  309. 

3.  Roberts  v.  Eldred,  73  Cal.  394; 
Ritter  v.  Ritter.  (Wis.  1898)  76  N.  W. 
Rep.  347. 

Who  May  Object.  —  One  partner  can- 
not object  to  an  order  increasing  the 
value  by  the  commissioner  on  partner- 
ship goods  that  were  chargeable  to  an- 
other partner.  Stinson  v.  Barley,  (Va. 
1892)  14  S.  E   Rep.  531. 

Harmless  Error. —  Where  two  claiming 
to  be  partners  with  another  file  a  bill  for 


dissolution,  account,  etc.,  and  jointly 
obtain  a  decree  against  him  for  a  large 
sum,  it  is  immaterial  to  defendant 
whether  one  of  the  complainants  was 
really  a  partner  or  not.  when  the  deci- 
sion of  that  question  in  either  case 
could  not  affect  the  amount  of  the  de- 
cree.  Story  V.  Moon,  3  Dana  (Ky.)  333. 

4.  Miller  v.  Dyas,  32  111.  App.  385. 

5.  Humphreys  z-.  Matthews,  11  111. 
471;  Curry  v.  Allen,  55  Iowa  318; 
Hansen  v.  Morris,  87  Iowa  303;  Stone 
V.  Boone,  24  Kan.  337;  Treadway  v. 
Ryan,  3  Kan.  437;  Pierce  v.  Thomp- 
son, 6  Pick.  (Mass.)  193;  Com.  v.  Sum- 
ner, 5  Pick.  (Mass.)  360;  Goble  v. 
Howard,  12  Ohio  St.  165;  Bingham  v. 
Kevlor,  19  Wash.  555.  But  see  contra, 
Johnson  v.  Short,  2  La.  Ann.  277; 
Brinegar  v.  Griffin,  2  La.  Ann.  154; 
Ketchum  v.  Ketchum,  i  Abb.  Pr.  N.  S. 
(N.  Y.  Supreme  Ct.)  157. 

Averment  and  Proof  of  Grounds  for 
Attachment.  —  Though  the  chancellor 
has  jurisdiction  to  adjust  and  settle 
partnership,  it  does  not  follow  that 
when  a  partner  sues  for  that  purpose 
the  court  may,  in  the  exercise  of  that 
jurisdiction,  award  an  attachment 
against  and  thereby  secure  a  lien  upon 
the  individual  property  of  the  other 
partners.  The  ground  for  attachment 
must  be  alleged  and  proved  independ- 
ently of  the  jurisdiction  to  settle  the 
partnership.  Kennard  v.  Adams,  11 
B.  Mon.  (Ky.)  102. 

6.  Ramsey  v.  Barbaro,  12  Smed.  & 
M.  (Miss.)  293.  But  see  contra^  Ken- 
nard V.  Adams.  11  B.  Mon.  (Ky.)  102. 

7.  Soule   V.    Hayward,    i    Cal.    345; 
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ment  against  the  firm  of  which  he  is  a  member.*  Attachment 
lies  upon  an  individual  liability.* 

VI.  Actions  by  and  against  Limited  Paetneeships  —  1.  Use 
of  Firm  Name.  —  In  those  jurisdictions  where  the  use  of  the  firm 
name  is  permitted  in  actions  by  or  against  partnerships,  it  would 
seem  that  limited  partnerships  may  sue  or  be  sued  by  the  firm 
name.^ 

2.  Parties  —  a.  In  Actions  by  Limited  Partnerships  — 
(i)  General  Rule,  —  As  a  general  rule,  it  is  expressly  provided 
by  statute  that  suits  in  relation  to  the  business  of  a  limited  part- 
nership may  be  brought  by  the  general  partners  only.* 


Gary  v.  Williams,  i   Duer  (N.  Y.)  667; 
Smith  V.  Small,  54  Barb.  (N,  Y.)  223. 

Misappropriation  of  Capital.  —  Each 
partner  is  a  joint  owner  as  well  of 
capital  as  of  property  purchased  with 
it.  If  the  capital  be  misappropriated, 
■no  remedy  is  furnished  by  action  at 
law  unless  a  balance  be  struck  and  a 
promise  made  to  pay  the  same;  such 
an  action  would  be  upon  the  promise 
and  not  upon  the  misappropriation,  and 
would  be  contract  and  not  tort  or 
fraud  or  for  breach  of  trust.  Smith  v. 
Small,  54  Barb.  (N.  Y.)  223. 

1.  Newsom  v.  Pitman,  98  Ala.  526. 

When  no  action  at  law  can  be  main- 
tained, no  attachment  can  be  had. 
Wheeler  v.  Farmer,  38  Cal.  203. 

2.  Strong  v.  Stapp,  74  Cal.  280. 

A  Partner  Wlio  Has  Made  Advances 
may  attach  the  partnership  property 
therefor,  after  the  payment  of  the  part- 
nership debts.  Hill  v.  Beach,  12  N.  J. 
Eq.  31. 

3.  Imperial  Refining  Co.  v.  Wyman, 
38  Fed.  Rep.  574. 

Names  of  Partners  Stricken  Out.  —  In 
McCool  V.  Coal,  i  Wilcox  (Pa.)  265,  it 
was  held  that  a  limited  partnership 
association  is  properly  sued  in  its  own 
name,  and  if  the  partners  are  sued  and 
served,  their  names  may  be  stricken 
out  by  amendment.  See  also  Ladmer 
V.  Gibbon,  5  W.  N.  C.  (Pa.)  127. 

Jurisdiction  of  Federal  Coiirts.  —  As  to 
the  right  of  limited  partnerships  to  sue 
and  be  sued  by  the  partnership  name 
in  the  federal  courts,  see  Imperial  Re- 
fining Co.  V.  Wyman,  38  Fed.  Rep.  574. 

4.  Alabama.  —  Code   (Ala.),  1886, 

§  1719- 

Arkansas.  —  Sand.  &  H.  Dig.  (Ark.), 
1894,  §  5461. 

California.  —  Civ.  Code  (Cal.),  1886, 
I  2492. 

Colorado.  —  Mills'  Ann.  St.  1891 
(Colo.).  §  3880. 


Connecticut.  —  Gen.  St.  1888  (Conn.), 
§  3284. 

Dakota.  —  Comp.  Laws,  1887  (Dak.), 
§  4085. 

Delaware.  —  Rev.  Code,  1893  (Del.), 
1893,  c.  64.  §  7. 

District  of  Columbia.  —  Comp.  St. 
1894  (D.  C),  c.  43,  §§  18,  26. 

Florida.  — McC\q\.  Dig.  1881  (Fla.), 
c.  159,  §  10. 

Georgia.  —  Code,  1882  (Ga.),  §  1933. 

Idaho.  —  Rev.  St.  1887  (Idaho), 
§  3282. 

Illinois.  —  2  Starr  &  C.  Ann.  St.  i8q6 
(111.),  c.  84.  §  17. 

Indiana.  —  Rev.  St.  1894  (Ind.), 
§8119. 

1 0  7V  a.  —  McClain's  Code  (Iowa), 
1888,  §  3343. 

Kansas.  —  Gen.  St.,  1889  (Kan.),  par. 
3995;  Spalding  v.  Black,  22  Kan.  55. 

Kentucky. — St.  1894  (Ky.),  c.  94, 
§  3778. 

Maine.  —  Rev.  St.  1883  (Me.),  c.  33, 
§8. 

Maryland.  —  Rev.  Code,  1888  (Md.), 
art.  73.  S  19. 

Massachusetts.  —  Pub.  St.  1882 
(Mass.),  c.  75.  §  9- 

Michigan.  —  How.  Ann.  St.  1882 
(Mich.).  §  2358. 

Minnesota.  —  Gen.  St.  1894  (Minn.), 
§  2343- 

Mississippi.  —  Code,  1892  (Miss.), 
^  2778.     See  also  section  2779. 

Missouri.  —  Rev.  St.  1889  (Mo.), 
§  7206. 

Montana.  —  Civ.  Code,  1895  (Mont.), 

§  3313. 

Nebraska.  —  Comp.  St.  1893  (Neb.), 
c.  65,  §  14. 

Nevada. — Gen.  St.,  1885  (Nev.), 
§  4915- 

AVw  Hampshire.  —  Pub.  St.  1891  (N. 
H.),  c.  122,  §  11. 

New  Jersey.  —  Gen.  St.  1895,  "  Part- 
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No  Necessity  to  Join  Special  Partners.  —  The  special  partners  under 
such  statutes  are  not  necessary  parties  plaintiff  and  need  not  be 
joined,* 

(2)  Suits  by  Firm  after  Death  of  Special  Partner.  —  Since  in 
the  case  of  limited  or  special  partnerships  the  alteration  caused 
by  the  death  of  a  special  partner  affects  only  transactions  carried 

nership  "  (N.  J.),  §  14;  Perth  Amboy 
Mfg.  Co.  V.  Condit,  i  Zab.  (N.  J.)  659. 

New  York.  —  Rev.  St.,  9th  ed.,  pt.  2 
(N.  Y.),  c.  4.  tit.  I,  §  14;  Van  Alstyne 
V.  Cook,  25  N.  Y.  489;  Bank  v.  Tread- 
well,  34  Barb.  (N.  Y.)  553. 

North  Carolina.— Code,  1883  (N. 
Car.),  §  3101. 

North  Dakota.  —  Rev.  Code,  1895  (N, 
Dak.),  §  4429. 

Ohio.  —  Rev.  St.   1892  (Ohio),  §  3 161. 

Oregon.  —  2  Hill's  Ann.  Laws,  1892 
{Oregon),  §  3855. 

Pennsylvania.  —  Pepper  &  L.  Dig., 
1894,  "  Limited  Partnership "  (Pa.), 
§20. 

Rhode  Island.  —  Gen.  Laws,  1896  (R. 
I.),  c.  157,  §  12. 

In  New  York,  under  a  requirement 
that  actions  must  be  brought  by  the 
parties  in  interest,  it  was  held  in 
Rosenberg  v.  Block,  50  N.  Y.  Super. 
Ct.  357,  that  where  an  action  is  brought 
by  the  general  and  special  partner,  a 
statute  of  the  foreign  state,  under 
which  the  partnership  was  formed,  re- 
quiring all  actions  to  be  brought  by  the 
general  partner  alone,  cannot  be  used 
to  support  a  plea  of  misjoinder  of  par- 
ties plaintiff,  though  it  appears  on  the 
face  of  the  complaint  that  the  partner- 
ship was  formed  under  said  foreign 
statutes.  In  this  case  the  court  said: 
"  The  provision  of  the  statute  of  Vir- 
ginia, that  actions  by  a  special  partner- 
ship should  be  brought  in  the  name  of 
the  general  partner,  was  law  for  the 
courts  of  Virginia,  but  could  not  direct 
the  form  of  any  remedy  that  the  laws 
of  this  state  empowered  its  courts  to 
give.  Our  statutes  as  to  special  part- 
nership refer  only  to  special  partner- 
ships formed  under  it.  And  the  law 
here  is,  that  action  shall  be  brought  by 
the  parties  in  interest." 

Constmction  of  Statutory  Provision. — 
The  provision  of  the  statute,  that  suits 
in  relation  to  the  business  of  a  limited 
partnership  "  may  be  brought  and  con- 
ducted by  and  against  the  general 
partners,  in  the  same  manner  as  if 
there  were  no  special  partners,"  must 
be  construed  to  mean,  not  only  that 
Xhey   may   be   thus  brought  "  in   the 


same  manner,"  but  "  with  the  same 
effect."  Artisans'  Bank  v.  Treadwell, 
34  Barb.  (N.  Y.)  553- 

Limitation  on  Use  of  Special  Partner's 
Name.  —  In  Spalding  v.  Black,  22  Kan. 
55,  it  was  held  that  the  limitation  in 
Gen.  Stat,  Kan.,  c.  74,  §  19,  on  the  use 
of  the  name  of  the  special  partner  in 
actions  by  and  against  a  limited  part- 
nership, extends  only  to  actions  re- 
specting the  business  of  the  partner- 
ship, and  does  not  include  action  either 
inter  sese,  or  against  third  parties, 
brought  to  enforce  individual  rights 
growing  out  of  the  partnership,  and 
that  such  actions  may  be  maintained 
by  the  partner  in  his  own  name.  In 
this  case  the  court  said:  "  Conceding 
then,  for  this  case,  that  when  the  part- 
nership, as  a  partnership,  is  entitled  to 
relief,  it  must  be  sought  in  the  name 
of  the  general  partner,  this  provision 
touches  no  individual  rights  of  either 
the  general  or  special  partner,  although 
such  rights  grow  out  of  the  partnership 
relation.  For  any  individual  wrongs 
the  injured  partner  may  seek  relief  by 
an  action  in  his  own  name.  Thus  a 
special  partner  may  maintain  an  action 
in  his  own  name  against  the  general 
partner  for  a  dissolution  of  the  partner- 
ship and  the  appointment  of  a  re- 
ceiver, under  the  same  circumstances 
and  for  the  same  reasons  that  one 
general  partner  could  against  another. 
The  relief  sought  is  for  his  individual 
rights,  though  those  rights  spring  out 
of  the  partnership  relation.  The  limi- 
tation of  the  statute  is  only  to  actions 
respecting  the  business  of  the  partner- 
ship; i.  e.,  actions  to  enforce  claims  due 
the  partnership,  to  recover  its  property, 
to  defend  against  claims  against  it, 
etc.  These  are  actions  respecting  its 
business,  and  to  these  alone  the  provi- 
sion extends." 

1.  See  cases  cited  in  preceding  note. 

Petition  for  lojonction.  —  In  Bradley 
V,  Norton,  33  Conn.  157,  it  was  held 
that  it  is  unnecessary  in  a  petition  for 
an  injunction,  brought  by  one  who  has 
the  legal  title  to  a  trade  mark,  and  is 
apparently  sole  proprietor  of  the  busi- 
ness in  which  it  is  used,  to  join  as  a 
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on  after  such  alteration,  and  does  not  affect  prior  debts  or  trans- 
actions of  the  firrri,  suits  brought  by  the  firm  after  the  death  of 
a  special  partner,  for  debts  prior  to  such  alteration,  are  properly 
brought  in  the  name  of  the  general  partners.^ 

(3)  Action  in  Individual  Name  after  Expiration  of  Partnership. 
—  After  the  expiration  of  a  limited  partnership,  it  is  generally 
held  that  the  partners  become  general  partners  if  the  business  is 
continued  by  them,  and  that,  therefore,  an  action  under  such 
circumstances  is  properly  brought  in  the  name  of  the  individual 
partners,  and  not  in  the  name  of  the  partnership.* 

b.  In  Actions  against  Limited  Partnerships  —  (i)  Gen- 
eral Rule.  —  The  provisions  in  the  various  statutes  as  to  suits  in 
relation  to  the  business  of  a  limited  partnership  *  apply  to  suits 
against  as  well  as  by  such  partnerships,  and  such  suits  may  be 
brought  against  the  general  partners  in  the  same  manner  as  if 
there  were  no  special  partners.^ 

Joinder  of  Special  Partner  Optional.  —  Under  most  of  the  statutes 
providing  for  the  maintenance  of  suits  by  and  against  limited 
partnerships,  special  partners  who  have  become  general  partners 
by  violation  of  the  statutory  provisions  may  be  joined  as  defend- 
ants at  the  option, of  the  plaintiff.® 


party  a  silent  partner  in  the  business 
whose  existence  is  unknown  to  the 
public. 

1.  Perth  Amboy  Mfg.  Co.  v.  Condit, 
21  N.  J.  L.  659.  In  this  case  the  court 
said:  "  The  partnership  of  the  plain- 
tiflfs  below  was  shown  to  be  one  formed 
under  the  statute  in  relation  to  limited 
or  special  partnerships,  Act  Feb.  9, 
1837  (Elm.  Dig.  376),  under  the  name 
of  Condit  &  Bowles,  the  two  general 
partners.  One  of  the  special  partners, 
James  Vanderpool,  having  died  in  the 
latter  part  of  the  winter  of  1843,  his  son 
Beach  Vanderpool.  in  whom  his  inter- 
est had  vested,  took  his  place.  It  was 
urged  that  by  the  12th  section  of  the 
act,  every  alteration  made  in'the  name 
of  the  partners,  in  the  nature  of  the 
business,  or  in  the  capital  or  shares 
thereof,  or  in  any  other  matter  speci- 
fied in  the  original  certificate,  causes  a 
dissolution  of  the  partnership.  That 
this  was  such  alteration  contemplated 
and  provided  for  in  that  section,  and 
that  by  the  provisions  of  the  same  sec- 
tion, the  partnership,  being  carried  on 
after  such  alteration,  became  a  general 
partnership,  and  subject  to  the  general 
doctrine  regulating  such  partnership. 
That  having  become  by  such  alteration 
general,  the  names  of  all  the  parties 
surviving  must  necessarily  be  used  in 
all  suits   brought  by  the  firm;  at  any 


rate  that  the  action  should  have  been 
brought  by  Condit  &  Bowles,  as  sur- 
viving partners.  Without  expressing 
any  opinion  as  to  the  correctness  of 
this  construction  of  the  act,  and 
whether  the  death  of  one  of  several 
special  partners  will  operate  as  a  disso- 
lution, it  is  a  sufficient  answer  to  say 
that  the  liability  of  the  defendant  below 
(if  any)  accrued  before  such  death  oc- 
curred. On  any  such  alteration  as  is 
specified  by  the  section  of  the  act  cited, 
it  is  the  partnership  carried  on  after  such 
alteration  shall  have  been  made,  that 
is  to  be  deemed  a  general  partnership, 
unless  renewed  as  a  special  partnership, 
according  to  the  provisions  of  a  preced- 
ing section.  The  12th  section  therefore 
does  not  apply  to  prior  debts  or  other 
transactions  of  the  firm.  Suit  brought 
by  ihe  firm  for  prior  debts  must,  by 
the  very  terms  of  the  statute,  be 
brought  in  the  name  of  the  general 
partners.  The  action  therefore  was 
rightly  brought." 

2.  Sarmiento  v.  The  Catherine  C, 
10  Mich.  120. 

3.  See  supra,  p.  11 14. 

4.  Artisans'  Bank  v.  Treadwell,  34 
Barb.  ( N.  Y.)  553 ;  Van  Alstyne  v.  Cook, 
25  N.  Y.  489;  Spalding  v.  Black,  22 
Kan.  55. 

6.  See  supra,  p.  11 14. 

Bepresentative     Statute.  —  "Suits    in 
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(2)  Exceptions  to  General  Rule  —  (a)  Actions  for  Subversion  of  Part- 
nership. —  The  general  rule  just  laid  down  as  to  proper  parties 
defendant  in  actions  against  limited  partnerships  does  not  apply 
to  suits  having  f»r  their  object  the  subversion  of  the  partnership, 
such,  for  instance,  as  a  suit  for  the  dissolution  of  a  partnership. 
In  such  suits,  the  special  partners  have  an  interest  which  entitles 
them  to  be  joined  as  partners.* 

(b)  Actions  to  Charge  Special  Partners  as  General  Partners.  —  Where  it  is 
•desired  to  hold  the  special  as  well  as  the  general  partners  liable, 
generally  they  should  be  joined  as  defendants  with  the  general 
partner.* 

3.  Declaration,  Petition,  or  Complaint  —  Manner  of  Charging  Special 
Partner.  —  In  accordance  with  the  general  rule  that  facts,  and  not 
evidence  of  facts,  must  be  pleaded,  where,  because  of  a  failure  to 
comply  with  the  provisions  of  the  statute  in  reference  to  limited 
partnerships,  a  special  partner  has  become  liable  for  the  obliga- 


relation  to  business  of  the  partnership 
may  be  brought  against  the  general 
partners  as  if  there  were  no  special 
partner;  and  it  shall  be  optional  with 
the  party  suing  to  include  in  such  suit 
or  not  any  special  partner  who  may 
have  become  a  general  partner  by  a 
violation  of  the  provisions  of  this  chap- 
-ter."     Miss.  Code,  1892,  §  2778. 

1.  Walkenshaw  v.  Perzel,  4  Rob.  (N. 
Y.)  426;  Schulten  v.  Lord,  4  E.  D. 
Smith  (N.  Y.)  206. 

Action  for  Injunction  and  Appointment 
of  Receiver.  —  In  an  action  for  an  in- 
junction and  a  receiver  to  close  the 
business  of  a  special  partnership 
formed  under  the  statute,  based  on  the 
ground  of  insolvency,  it  is  necessary 
to  bring  before  the  court,  as  parties, 
all  who  have  an  interest  to  have  the 
members  of  the  firm  retain  control  of 
the  assets.  Where  one  of  the  special 
partners  is  deceased,  his  executors  or 
adrrinistrators  should  be  joined  as  par- 
lies. It  is  for  them  to  determine  with 
or  without  the  sanction  of  the  court 
whether  it  is  for  the  interest  of  the 
testator's  estate  to  continue  the  part- 
nership, or  to  urge  their  claim  for 
money  lent.  As  they  may  represent 
conflicting  interests  of  the  testator, 
they  should  properly  be  made  defend- 
ants. Especially  should  they  be 
brought  in  as  parlies,  where  the  dece- 
dent had  covenanted  that  the  partner- 
ship should  continue  for  a  term  of 
years.  Walkenshaw  v.  Perzel,  4  Rob. 
(N.  Y.)  426,  32  Ho»v.  Pr.  233. 

Action  to  Set  Aside  Transfer  by  Firm  to 
•General  Partners.  —  As  to  whether  the 


special  partner  in  a  limited  partnership 
is  a  necessary  party  defendant  in  an 
action  commenced  by  a  plaintiff  in  be- 
half of  himself  as  a  creditor,  and  such 
other  creditors  as  shall  come  in  and 
contribute  to  the  expenses  of  the  litiga- 
tion, where  the  complaint  prays  for  an 
injunction  and  receiver,  and  for  a  dis- 
tribution of  the  copartnership  property 
among  the  creditors,  upon  the  allega- 
tion of  insolvency  and  other  grounds, 
and  also  seeks  to  set  aside  a  sale  and 
transfer  of  the  assets  by  the  firm  to  the 
general  partners,  see  Schulten  v.  Lord, 
4  E.  D.  Smith  (N.  Y.)  206. 

Action  by  One  Partner  against  Another. 
—  In  Battaille  v.  Battaille,  6  La.  Ann. 
682,  it  was  held  that  the  fact  of  there 
having  existed  a  partnership  in  com- 
mendam  between  the  parlies,  does  not 
revent  the  plaintiff  from  recovering  of 
the  defendant  sums  of  money  paid  for 
the  use  of  the  latter,  and  which  were 
not  taken  from  or  connected  with  the 
partnership.  See  also  in  regard  to  ac- 
tions by  one  partner  against  another, 
Robinson  v.  Mcintosh,  3  E.  D.  Smith 
(N.  Y.)  221;  Brown  v.  Davis,  6  Duer 
(N.  Y.)  549;  Ward  v.  Newell.  42 
Barb.  (N.  Y.)  482. 

Action  on  Note.  —  As  holding  that  a 
member  of  a  limited  partnership  may 
sue  the  firm  on  a  note  indorsed  by  it, 
see  MacGeorge  ».  Mfg.  Co.,  141  Pa.  St. 

575. 

2.  Schulten  v.  Lord,  4  E.  D.  Smith 
(N.  Y.)  206;  Bank  v.  Treadwell,  34 
Barb.  (N.  Y.)  553;  Haggerty  v.  Taylor, 
10  Paige  (N.  Y.)  261;  Bausman  v. 
Rogers,  2  W.  N.  C.  (Pa.)  428. 
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tions  of  a  firm,  the  same  as  if  he  were  a  general  partner,  in  an 
action  against  the  members  of  the  firm  upon  a  partnership  debt, 
it  is  not  necessary  for  the  plaintiff  to  allege  in  his  complaint  the 
attempt  to  form  a  limited  partnership,  and  the\)articular  defects 
rendering  the  special  partner  liable.* 

4.  Answer  —  In  General.  —  Where  a  defendant  is  charged  as  a 
general  partner  and  desires  to  avail  himself,  under  the  statute, 
of  the  fact  that  he  is  a  special  partner,  he  should,  in  his  answer, 
set  up  the  special  partnership.* 

The  Defense  of  a  Special  Partnership  would  seem  to  be  sufficiently  set 
up  by  an  answer  stating  generally  that  the  defendant  is  a  special 
partner,  and  that  he  has  complied  with  the  provisions  of  the 
statute  in  regard  to  such  partnership.* 

5.  Reply  —  Must  Eaise  Definite  Issue.  —  Where  the  answer  of  a 
defendant,  sued  as  a  general  partner,  while  admitting  the  con- 
tract and  liability,  denies  that  such  defendant  was  a  general 
partner,  and  alleges  that  all  the  requisites  of  the  statute  as  to 
limited  partnerships  have  been  complied  with,  the  plaintiff  must, 


1.  Sharp  V.  Hutchinson,  loo  N.  Y. 
533;  Bank  v.  Strauss,  17  N.  Y.  Supp. 
188;  Stone  V.  De  Puga,  4  Sandf.  (N. 
Y.)  681;  Haviland  v.  Chace,  39  Barb. 
(N.  Y.)  283;  Loomis  v.  Hoyt,  52  N.  Y. 
Super.  Ct.  287. 

Special  Partner  Charged  as  General 
Partner.  —  It  is  sufficient  to  charge  him 
as  a  general  partner,  and,  upon  the 
trial,  to  show  that,  as  to  creditors,  he 
is  such.  Sharp  v.  Hutchinson,  100  N. 
Y.  533;  Bank  t.  Strauss,  (Super.  Ct.) 
17  N.  Y.  Supp.  188. 

2.  Stone  v.  De  Puga,  4  Sandf.  (N.  Y.) 
681. 

3.  Bausman  v.  Rogers,  2  W.  N.  C. 
(Pa.)  428. 

Defense  that  Special  Partner  Made  Statu- 
tory Contribution  to  Capital.  —  Where  the 
statute  requires  that  on  the  formation 
of  a  limited  partnership,  an  affidavit  of 
one  or  more  of  the  general  partners, 
stating  that,  the  sum  specified  in  the 
original  certificate  to  have  been  con- 
tributed by  the  special  partner  was 
actually  paid  by  him,  must  be  filed 
with  the  original  certificate;  in  an  ac- 
tion seeking  to  charge  a  special  partner 
as  though  a  general  partner,  an  answer 
will  not  be  demurrable  which  alleges 
that  the  affidavit  was  duly  filed,  instead 
of  averring  the  payment  of  the  speci- 
fied sum.  Rawitzer  v.  Wyatt,  42  Fed. 
Rep.  287. 

Averment  on  Information  and  Belief.  — 
In  an  action  against  a  special  partner 
of  a  limited  partnership  under  Act  Pa., 
March  21,  1836  (P.  L.  143),  to  hold  him 


liable  as  a  general  partner,  where  the 
statement  avers  that  a  renewal  certifi- 
cate had  been  filed  falsely  averring  that 
the  capital  of  the  firm  was  unimpaired, 
an  affidavit  of  defense  is  sufficient  to 
prevent  judgment,  which  avers  on  in- 
formation and  belief  that  the  certificate 
was  not  false,  and  that  defendant  ex- 
pected to  be  able  to  prove  that  when 
the  certificate  was  filed  the  special 
capital  remained  unimpaired  and  un- 
diminished. Blumenthal  v.  Whitaker, 
170  Pa.  St.  309. 

Affidavit  Omitting  to  Aver  Posting  of 
Sequisite  Sign.  —  C.  and  H.,  who  were 
trading  as  C.  &  Co.,  were  sued  as  gen- 
eral partners.  H.  filed  an  affidavit  of 
defense  that  he  and  C.  had  formed,  ac- 
cording to  law,  a  limited  partnership, 
in  which  he  was  the  special  partner, 
and  that  he  had  done  nothing  to  render 
himself  liable  generally;  he  did  not 
say  that  the  requisite  sign  was  posted 
on  their  place  of  business.  It  was 
held  that  such  affidavit  was  insufficient 
to  prevent  judgment.  Bergner  v.. 
Cobb,  12  Pa.  Co.  Ct.  Rep.  460. 

Defense  of  Limited  Partnership —  Burden 
of  Proof  on  Plaintiff.  —  Where  the  de- 
fendants in  an  action  are  sought  to  be 
charged  as  general  partners,  and  one 
of  them  sets  up  as  a  defense  that  the 
firm  is  a  limited  partnership  in  which 
he  is  a  special  partner,  the  burden  is 
upon  plaintiff  to  establish  affirmatively 
that  said  defendant  is  a  general  part- 
ner, if  not  as  between  himself  and  the 
other   defendants,   at    least   presump- 


1118 


Volume  XV. 


Actions  by  and  against 


PARTNERSHIP. 


Limited  Partnerships. 


in  his  reply,  raise  a  definite  issue  as  to  what  violation  of  the 
statute  he  relies  on  as  making  the  defendant  liable  as  a  general 
partner.* 

6.  Judgment  —  In  General  —  Judgment  in  Favor  of  Special  Partner  and 
Against  Others.  —  Where,  in  an  action  against  all  the  partners,  the 
defense  of  one  that  he  is  a  special  partner,  is  maintained,  the 
verdict  and  judgment  should  be  in  favor  of  the  special  partner 
and  against  the  others.* 

Effect  of  Judgment  and  Execution  in  Suit  against  General  Partner,  —  Where 
the  suit  for  a  debt,  owing  by  all  the  partners  in  a  limited  part- 
nership, is  brought  in  accordance  with  the  statute  against  the 
general  partners  alone,  a  judgment  and  execution  in  such  suit 
will  bind  the  partnership  property.' 

Merger  of  Liability  of  Special  Partner.  —  The  recovery  of  a  judgment 
against  general  partners  will  not,  it  seems,  defeat  the  remedy  by 
the  creditors  against  the  special  partner."* 


lively  as  to  creditors  of  the  firm.  Con- 
tinental  Nat.  Bank  v.  Strauss,  137  N. 
Y.  148. 

1.  Stifficiency  of  Eeply.  —  In  Williams 
V.  Kilpatrick,  21  Abb.  N,  Cas.  (N.  Y.)6i, 
the  court  said:  "  Defendant  is  sued  as 
a  general  partner.  This  is  denied  by 
the  answer,  and  by  way  of  avoidance 
defendant  further  alleges  that  he  was 
a  special  partner  under  a  limited  part- 
nership, formed  as  provided  by  statute. 
There  is  an  implied  admission  of  lia- 
bility, which  is  avoided  by  the  setting 
forth  of  the  necessary  statutory  steps 
taken  by  the  defendant  to  constitute 
himself  a  special  partner,  and  thus 
avoid  liability.  Where  a  violation  of 
a  statute  is  the  basis  of  a  complaint,  in 
analogous  cases,  the  specific  grounds 
should  be  pointed  out.  In  this  case, 
therefore,  a  reply  is  proper,  in  order  to 
raise  a  precise  and  definite  issue.  The 
court  being  vested  with  a  discretion 
(Code  Civ.  Pro.,  §  516),  it  should  exer- 
cise it  in  this  case."  See  also  Sharp  v. 
Hutchinson,  49  N.  Y.  Super.  Ct.  50. 

2.  Lawrence  v.  Merrifield,  42  N.  Y. 
Super.  Ct.  36. 


8.  Van  Alstyne  v.  Cook,  25  N.  Y. 
48?;  Bank  v.  Tread  well,  34  Barb.  (N. 
Y.)  553.  In  the  latter  case  the  court 
said:  "  It  seems  to  me  equally  clear, 
that  for  a  debt  owing  by  all  the  part- 
ners, general  and  special  —  in  other 
words,  by  the  limited  partnership  —  a 
suit  is  well  brought  against  the  general 
partners  alone;  and  that  a  judgment 
and  execution  in  such  suit,  levied  upon 
the  property  of  the  partnership,  would 
bind  the  entire  interest  of  all  the  part- 
ners. This  seems  to  follow  inevitably 
from  the  provision  that '  suits  in  rela- 
tion to  the  business  of  the  partnership 
may  be  brought  and  conducted  by  and 
against  the  general  partners,  in  the 
same  manner  as  if  there  were  no  special 
partners.'  (i  R.  S.  766.)  This  must 
be  construed  to  mean  not  only  that 
they  may  thus  be  brought'  in  the  same 
manner,'  but  '  with  the  same  effect.' 
To  give  it  any  other  construction  would 
be  to  pervert  the  object  of  the  statute; 
to  mislead  and  deceive  the  creditors  of 
the  partnership." 

4.  McArthur  v.  Chase,  13  Gratt. 
(Va.)  683. 
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I  &EMEDT  Against  Gabbier,  1121. 

1.  Form  of  Action  in  General^  1121. 

2.  Tort  and  Contract  Concurrent  Remedies,  1121. 

a.  In  General,  1121. 

b.  Refusal  to  Receive  and  Carry  —  Expulsion,  1 122. 

3.  Importance  of  Distinctions  as  to  Form  or  Nature  of  Action, 

1123. 

II.  Pleading,  1124. 

1.  Allegation  of  Contract,  1124. 

a.  In  Action  Ex  Delicto,  11 24. 

b.  In  Action  Ex  Contractu, \\2<^. 

2.  Relation  of  Fassenger,  1126. 

a.  Necessity  of  Allegation  in  General,  11 26. 

b.  Action  for  Personal  Injuries,  1 1 2  7 . 

c.  Refusal  to  Carry  and  Expulsion,  1129. 

(i)  In  General,  1129. 

(2)  Refusal  to  Pay  Excessive  Fare  —  Excuse,  1130. 

(3)  Tender  of  Fare,  1130. 

3.  Negligence,  1130. 

a.  Necessity  of  Allegation,  11 30. 

b.  Allegation  in  General  Terms,  1131. 

4.  Acts  atid  Authority  of  Servants.  1132. 

5.  Allegatio7is  i?i  Particular  Cases,  1134. 

a.  Personal  Injuries,  1134. 

(i)   Tijne  and  Place,  1134. 

(2)  Boarditig  or  Alighting  from  Cars,  1134. 

aa.    That  Train  Was  at  Proper  Place,  1134. 

bb.    Where   Train   Stops  at  Dangerous  Place, 

1135- 
cc.   Allegation  of  Details   Without  Conclusion, 

^135- 
dd.  Injury  by  Sudden  Starting,  1136. 

b.  Carrying  Beyo7id  Destination,  ii37- 

c.  Refusal  to  Stop  and  Receive  Passenger,  1 138. 

d.  Expulsion,  1138. 

(1)  Necessity  of  Averment,  1138. 

(2)  Compliance  with  Rules,  1139. 

(3)  Plaintiff's  Destination  Regular  Stopping  Place, 

1139- 

6.  Relating  to  Baggage,  1139. 

7.  Theory  of  Case — Variance,  1140. 
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8.  y^oinder  of  Counts  and  Duplicity,  1143. 

a.  Several  Counts  to  Meet  Evidence,  1 143. 

b.  Different  Items  of  Damage  in  One  County  1 144. 

9.  y^oinder  of  Parties,  1144. 

10,  Amendment,  1145. 

11.  Plea  or  Answer,  11 45. 

in.  Penalties,  1147. 

IV.   INSTBUCTIONS,  1 1 47. 

1.  Duty  to  Instruct,  1147. 

2.  Scope  of  Instruction,  1148. 

3.  Negligence,  11 49. 

CROSS-REFERENCES. 

See  generally,  in  connection  with  this  subject,  articles  CARRIERS, 
vol.  3,  p.  812;  CONTRIBUTORY  NEGLIGENCE,  vol.  5, 
p.  i;  DEATH  BY  WRONGFUL  ACT,  vol.  5,  p.  848;  NEG- 
LIGENCE, vol.  14,  p.  329;  PERSONAL  INJURIES; 
RAILROADS. 

1.  Remedy  Against  Careier  —  1.  Form  of  Action  in  General  — 
It  may  be  stated  as  an  abstract  proposition  that  where  the  duty 
of  a  common  carrier  to  a  passenger  is  not  one  which  is  implied 
by  law  by  reason  of  the  relation  of  the  parties,  but  depends  solely 
upon  the  fact  that  it  has  been  expressly  stipulated  for,  the  remedy 
is  in  contract  and  not  in  tort ;  but  where  the  duty  is  implied  by 
law  by  reason  of  the  relation  of  the  parties,  or  where  the  passen- 
ger sustains  an  injury  by  reason  of  the  breach  of  a  duty  which  the 
railroad  owes  to  the  public  in  general,  the  remedy  is  in  tort.* 

2.  Tort  and  Contract  Concurrent  Remedies  —  a.  In  General. — 
Where  there  is  a  breach  of  duty  arising  out  of  an  express  or 

1.  Nevin  v.  Pullman  Palace  Car  Co.,  of   the  parties."     Frink  v.   Potter,    17 

106  111.  222,  II  Am.  &  Eng.  R.  Cas.  92.  111.  406. 

And  see  in  general  article  Carriers,  Where    Baggage    Ib   Carried  Free    of 

vol.  3,  p.  817.  charge,    assumpsit   is   not   the   proper 

"  There  is  a  class  of  cases  arising  out  form  of  action  for  the  recovery  for  its 
of  contract  where,  by  reason  of  the  con-  loss,  but  an  action  of  tort  may  be 
tract,  the  law  raises  a  duty,  for  the  brought  if  the  loss  occurred  by  reason 
breach  of  which  duty  an  action  on  the  of  negligence  on  the  part  of  the  carrier 
case  may  be  maintained;  and  in  such  to  use  the  degree  of  care  required  by 
cases  the  contract,  being  the  basis  and  law  on  the  part  of  a  gratuitous  bailee, 
gravamen  of  the  suit,  must  be  alleged  Flint,  etc.,  R.  Co.  v.  Weir,  37  Mich.  iii. 
and  proved.  *  *  *  But  when  the  Discrimination  Against  Colored  Persons 
gist  of  the  action  is  a  breach  of  duty  — Interstate  Commerce  Commission.  —  If 
and  not  of  contract,  and  the  contract  is  a  negro  passenger  complains,  byacom- 
not  alleged  as  the  cause  of  the  ac-  plaint  in  the  nature  of  a  claim  for 
tion,  and  when,  from  the  facts  alleged,  damages,  of  discrimination  against  him 
the  law  raises  the  duty  by  reason  of  the  in  furnishing  him  inferior  accommoda- 
calling  of  the  defendant  —  as  in  the  tions,  the  commission  will  leave  him  to 
case  of  innkeepers  and  common  car-  his  remedy  in  the  courts,  where  he  may 
tiers  —  and  the  breach  of  duty  is  solely  have  a  trial  by  jury.  Councill  v.  West- 
counted  upon,  the  rules  applying  to  ern,  etc.,  R.  Co.,  i  Int.  Com.  Rep.  638, 
actions  ex  delicto  determine  the  rights  i  Int.  C.  C.  Rep.  339. 
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implied  contract,  the  remedies  ex  delicto  and  ex  contractu  are  now 
generally  considered  to  be  concurrent,  and  a  party  may  sue 
therefor  in  either  form,^  though  it  was  formerly  the  practice  to 
sue  in  tort  for  personal  injuries,  notwithstanding  the  contractual 
relation  of  the  passenger  to  the  carrier.* 

b.  Refusal  to  Receive  and  Carry  —  Expulsion.  —  When 
a  passenger  is  wrongfully  ejected  from  a  train  upon  which  he  is 
traveling  hy  virtue  of  his  contract  of  carriage,  before  he  reaches 
his  destination,  he  may  sue  for  the  breach  of  the  contract  or  bring 
an  action  ex  delicto  for  the  tort.* 


1.  Patterson  v.  Augusta,  etc.,  R. 
Co.,  94  Ga.  140;  Frink  v.  Potter,  17  111. 
406;  Nevin  v.  Pullman  Palace  Car  Co., 
106  111.  222,  II  Am.  &  Eng.  R.  Cas.  92; 
McMurtry  v.  Kentucky  Cent.  R.  Co., 
84  Ky.  462;  Baltimore,  etc.,  R.  Co.  v. 
Carr,  71  Md.  141;  Baltimore  City  Pass. 
R.  Co.  V.  Kemp,  61  Md.  74,  18  Am.  & 
Eng.  R.  Cas.  220;  Chicago,  etc.,  R. 
Co.  V.  Spirk,  51  Neb.  167,  7  Am.  & 
Eng.  R.  Cas.  N.  S.  205;  Craker  v.  Chi- 
cago, etc..  R.  Co.,  36  Wis.  657;  Pouilin 
v.  Canadian  Pac.  R.  Co.,  47  Fed.  Rep. 
858;  Saltonstall  v.  Stockton,  Taney's 
Dec.  (U.  S.)  II;  Tatlan  v.  Great  West- 
ern R.  Co.,  2  El.  &  El.  844,  105  E.  C. 
L.  844;  Baylis  v.  Lintott,  L.  R.  8  C.  P. 
345;  Reg.  v.  McLeod,  8  Can.  Sup.  Ct. 
Rep.  I,  16  Am.  &  Eng.  R.  Cas.  301. 

For  Personal  Injuries  a  passenger  may 
sue  in  tort  and  recover  according  to  the 
principles  governing  such  actions,  Bal- 
timore City  Pass.  R.  Co.  v,  Kemp,  61 
Md.  74,  18  Am.  &  Eng.  R.  Cas.  220;  or 
he  may  sue  on  the  contract  for  safe 
carriage,  Patterson  v.  Augusta,  etc., 
R.  Co.,  94  Ga.  140. 

Failure  to  Carry  Safely  on  Sunday.  — 
In  Walsh  v.  Chicago,  etc.,  R.  Co.,  42 
Wis.  23,  it  was  said  that  there  can  be 
no  recovery  in  tort  for  the  failure 
on  the  part  of  a  carrier  to  carry  safely  on 
Sunday.  The  general  public  duty  of  a 
common  carrier  does  not  extend  to  a 
day  non  juridicus. 

2.  Frink  v.  Potter,  17  III.  406;  Nevin 
V.  Pullman  Palace  Car  Co.,  106  111.  222, 
II  Am.  &  Eng.  R.  Cas.  92;  Ames  v. 
Union  R.  Co.,  117  Mass.  541;  Heirn  v. 
M'Caughan,  32  Miss.  17;  New  Orleans, 
etc.,  R.  Co.  V.  Hurst,  36  Miss.  660; 
Cregin  v.  Brooklyn  Crosstown  R.  Co., 
75  N.  Y.  192;  Pennsylvania  R.  Co.  v. 
Peoples,  31  Ohio  St.  537;  M'Call  v. 
Forsyth,  4  W.  &  S.  (Pa.)  179;  Ham- 
mond V.  North  Eastern  R.  Co.,  6  S. 
Car.  130;  Saltonstall  v.  Stockton, 
Taney's  Dec.  (U.  S.)  11 ;  Ansell  v. 
Waterhouse,  6  M.   &  S.  385,  wherein 


Lord  Ellenborough  pointed  out  that 
the  practice  of  declaring  against  com- 
mon carriers  on  the  custom  of  the 
realm  was  very  ancient,  and  was  uni- 
formly adopted  until  about  the  time  of 
Dale  V.  Hall,  i  Wils.  281,  decided  in 
1750,  but  that  since  that  time  it  had 
been  usual  to  declare  in  contract, 
though  the  modern  use  did  not  super- 
sede but  only  supplanted  the  former 
practice  of  declaring  in  tort. 

The  Subjects  Proper  for  Action  on  the 
Case  are  of  two  distinct  classes:  first, 
where  there  is  a  tort  committed  with- 
out force  on  the  person,  character,  or 
property  of  the  plaintiff,  entirely  un- 
connected with  any  contract;  and  sec- 
ond, when  there  is  a  contract,  either 
express  or  implied,  from  which  a  com- 
mon-law duty  results.  Emigh  v.  Pitts- 
burgh, etc.,  R.  Co.,  4  Biss.  (U.  S.)  114. 

3.  Gorman  v.  Southern  Pac.  R.  Co., 
97  Cal.  6;  Central  R.,  etc.,  Co.  v.  Rob- 
erts, 91  Ga.  513;  Philadelphia,  etc.,  R. 
Co.  V.  Rice,  64  Md.  63;  Chicago,  etc., 
R.  Co.  V.  Spirk,  51  Neb.  167,  7  Am.  & 
Eng.  R.  Cas.  N.  S.  205;  Pittsburgh, 
etc.,  R.  Co.  V.  Russ,  57  Fed.  Rep.  822; 
Pouilin  V.  Canadian  Pac.  R.  Co.,  47 
Fed.  Rep.  858. 

Tort  Founded  on  Contract.  —  An  action 
to  recover  for  a  wrongful  expulsion 
sounds  in  tort  or  is  an  action  for  tor>^ 
founded  on  contract,  Denver  Tramway 
Co.  V.  Cloud,  6  Colo.  App.  445;  Serwe 
V.  Northern  Pac.  R.  Co.,  48  Minn.  78, 
52  Am.  &  Eng.  R.  Cas.  348;  Head  v. 
Georgia  Pac.  R.  Co.,  79  Ga.  358; 
Brown  v.  Chicago,  etc.,  R.  Co.,  54  Wis. 
342,  3  Am.  &  Eng.  R.  Cas.  444;  Boster 
V.  Chesapeake,  etc.,  R.  Co.,  36  W.  Va. 
318;  Atchison,  etc.,  R.  Co.  v.  Long,  5 
Kan.  App.  644;  Hannah  v.  Richmond, 
etc.,  R.  Co..  87  N.  Car.  351,  10  Am.  & 
Eng.  R.  Cas.  737;  Emigh  v.  Pitts- 
burgh, etc.,  R.  Co.,  4  Biss.  (U.  S.)  114; 
notwithstanding,  the  contract  of  car- 
riage is  alleged,  Atchison,  etc.,  R.  Co. 
V.  Long,  5    Kan.  App.    644;    Head  v.. 
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Eefttsal  to  Receive  and  Carry.  —  An  action  against  a  common  carrier 
for  a  failure  to  stop  its  train  at  a  regular  station  and  take  on  board 
a  passenger  is  founded  in  tort,  it  being  for  a  violation  of  a  general 
duty  to  the  public.^  But  where  the  holder  of  a  valid  railroad 
ticket  is  refused  permission  to  pass  through  a  depot  gate  for  the 
purpose  of  entering  the  train  upon  which  his  ticket  entitles  him 
to  ride,  his  remedy  may  be  either  by  an  action  on  the  contract  or 
in  tort,  at  his  option.* 

3.  Importance  of  Distinctions  as  to  Form  or  Nature  of  Action.  — 
The  form  or  nature  of  the  action  in  this  class  of  cases  is  of 
importance  in  determining  the  period  of  limita,tion,^  the  joinder 


Georgia  Pac.  R.  Co.,  79  Ga.  358; 
Brown  v.  Chicago,  etc.,  R.  Co.,  54 
Wis.  342,  3  Am.  &  Eng.  R.  Cas.  444. 

A  petition  to  recover  damages  alleged 
to  have  been  caused  to  the  plaintiff  by 
wrongfully  carrying  her  beyond  the 
station  to  which  she  had  purchased  a 
ticket  should  be  treated  as  an  action  ex 
delicto,  although  it  sets  forth  the  terms 
of  the  contract  of  carriage  and  alleges 
facts  showing  a  breach  thereof,  where 
it  is  manifest  from  the  allegations  and 
the  prayer  of  the  petition  that  the 
plaintiff  seeks  a  recovery  for  a  breach 
of  duty  and  not  on  account  of  the 
breach  of  contract.  Seals  v.  Augusta 
Southern  R.  Co.,  102  Ga.  817.  See  also 
Alabama  G.  S.  R.  Co.  v.  Sellers,  93 
Ala.  9. 

1.  Purcell  V.  Richmond,  etc.,  R.  Co., 
108  N.  Car.  414;  Heirn  v.  M'Caughan, 
32  Miss.  17. 

Purcell  V.  Richmond,  etc.,  R.  Co., 
108  N.  Car.  414,  supra,  was  overruled  in 
Hansley  v.  Jamesville,  etc.,  R.  Co., 
115  N.  Car.  602,  upon  the  question  of 
damages,  but  was  reinstated  in  Hans- 
ley  V.  Jamesville,  etc.,  R.  Co.,  117  N. 
Car.  565,  the  judgment  in  the  first  and 
last  cases  being  put  upon  the  ground 
that  in  passing  the  station  the  plaintiff 
was  treated  with  indignity  and  con- 
tempt. The  technical  form  of  the  ac- 
tion was  held  not  to  be  important. 
Hansley  v.  Jamesville,  etc.,  R.  Co., 
117  N.  Car.  570. 

Under  Special  Agreement  to  Stop.  —  In 
Indiana  the  rule  stated  in  the  text  was 


plated  by  the  contract,  entails  upon  the 
company  a  liability  for  violation  of 
duty,  and  will  support  an  action  for  a 
tort,  the  contract  of  carriage  being  an 
incident  to  the  relation  from  which  the 
duty  arose.  Evansville,  etc.,  R.  Co.  v. 
Wilson,  20  Ind.  App.  5. 

Stopping  to  Beceive  Passenger  Changing 
Cars.  —  Where  passengers  on  a  train 
were  directed  by  the  conductor  to  enter 
another  coach  in  order  to  complete 
their  journey,  and  in  order  to  do  this  it 
was  necessary  for  them  to  leave  the 
train  and  step  upon  the  platform  at 
which  the  train  had  halted,  and  the 
conductor  refused  to  hold  the  train 
long  enough  to  permit  them  to  re-enter 
a  coach,  an  action  for  such  wrongful 
refusal  is  in  tort.  Lake  Erie,  etc.,  R. 
Co.  V.  Acres,  108  Ind.  548,  28  Am.  & 
Eng.  R   Cas.  112. 

Befasal  of  Sleeping-car  Accommodations. 
—  If  a  sleeping-car  company  refuses 
to  furnish  a  vacant  berth  to  one  who 
offers  to  pay  therefor  and  is  entitled  to 
such  accommodation,  it  may  be  sued 
in  assumpsit  or  in  case.  And  where  a 
berth  has  been  assigned  to  a  passen- 
ger and  he  offers  to  pay  for  it,  a  refusal 
to  allow  him  to  occupy  it  will  support 
an  action  on  the  case.  Nevin  v.  Pull- 
man Palace  Car  Co.,  106  111.  222,  11 
Am.  &  Eng.  R.  Cas.  92. 
2.  Baltimore,  etc..  R.  Co.  v.  Carr,  71 

Md.  135. 

A  declaration  in  such  a  case  alleged 
the  right  of  the  plaintiff  to  enter  the 
gate,  that   he  was   prevented  by  force 


carried  to  a  remarkable  extent.     It  was     from   doing  so,  and   that  he  was  sub- 


held  that  where  a  railroad  company 
makes  a  special  arrangement  for  stop- 
ping a  particular  train  at  a  certain  sta- 
tion at  which,  under  the  general  rules 
and  regulations,  it  is  not  required 
to  stop,  a  breach  of  such  contract, 
whereby  the  ticket  holder  is  prevented 
from  leturning  to  his  home  as  contem- 


jected  to  vexation,  indignity,  and  dis- 
grace, etc.  It  was  held  that  the 
declaration  was  in  tort.  Baltimore, 
etc.,  R.  Co.  V.  Carr,  71  Md.  141. 

3.  Though  a  party  may  elect  to  sue 
for  the  breach  of  a  contract  or  for  tort, 
the  period  of  limitation  fixed  for  these 
two   causes  of   action   will  be  applied 
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of  parties,*  and  the  character  of  damages  recoverable.* 

n.  Pleading  —  1.  Allegation  of  Contract  —  a.  In  Action  Ex 
Delicto.  —  When  the  action  is  in  tort,  the  allegation  of  the 
contract  of  carriage  is  a  mere  inducement  to  the  action  to  show 
the  defendant's  right  to  sue  as  a  passenger.  The  wrong  done  to 
him  and  the  violation  of  public  duty  of  the  common  carrier  con- 
stitute the  point  and  gravamen  of  the  action,  and  neither  such  an 
allegation  nor  the  fact  of  a  contract  of  carriage  affects  the  right 
to  bring  an  action  ex  delicto  for  the  breazh  of  the  public  duty  of 
the  carrier.' 


accordingly  as  he  brings  his  action  in 
tort  or  in  contract.  Patterson  v.  Au- 
gusta, etc.,  R.  Co.,  94  Ga.  140. 

1.  See  infra,  II.  q.  Joinder  of  Parties. 

An  Action  by  a  Husband  against  a  car- 
rier for  injuries  done  to  the  plaintiff's 
wife  while  traveling  as  a  passenger, 
will  be  considered  as  sounding  in  tort. 
Cregin  v.  Brooklyn  Crosstown  R.  Co., 
75  N,  Y.  192. 

Action  by  Husband  and  Wife  for  Injury 
to  Latter.  —  Where  the  gravamen  of  an 
action  by  husband  and  wife  to  recover 
for  personal  injuries  to  the  latter  while 
a  passenger,  is  the  negligence  of  de- 
fendant, the  right  to  maintain  theac- 
tion  does  not  depend  upon  contract, 
but  the  action  being  founded  upon  the 
common-law  duty  to  carry  safely,  the 
negligent  violation  of  that  duty  is  a 
tort  or  wrong  which  gives  rise  to  the 
right  of  action.  Baltimore  City  Pass. 
R.  Co.  V.  Ken:p,  6r  Md.  619. 

2.  Compensatory  or  Punitive.  —  Com- 
pensatory damages  only  can  be  recov- 
ered in  an  action  ex  contractu,  but  in 
an  action  in  tort  punitive  damages  may 
be  recovered.  Head  v.  Georgia  Pac. 
R.  Co.,  79  Ga.  35-8;  Denver  Tramway 
Co.  V.  Cloud,  6  Colo.  App.  445;  Serwe 
V.  Northern  Pac.  R.  Co..  48  Minn.  78. 
52  Am.  &  Eng.  R.  Cas.  348;  New  Or- 
leans, etc.,  R.  Co.  V.  Hurst,  36  Miss. 
660;  Walsh  V.  Chicago,  etc.,  R.  Co.,  42 
Wis.  23;  Chicago,  etc.,  R.  Co.  v.  Spirk. 
51  xNeb.  167,  7  Am.  &  Eng.  R.  Cas.  N. 
S.  205;  Murdock  v.  Boston,  etc.,  R. 
Co.,  133  Mass  15;  Hamlin  v.  Great 
Northern  R.  Co.,  i  H.  &  N.  408. 

Where  the  carrier's  duty  to  the  pas- 
senger is  clearly  violated,  to  the  latter's 
damage,  by  an  invasion  of  his  pur- 
chased right,  in  negligently  subjecting 
him  to  indignity,  delay,  and  discomfort 
by  a  wrongful  expulsion,  the  action  is 
in  tort,  as  no  recovery  could  be  had  in 
assumpsit  for  these  elements  of  dam- 
age.    Pouilin  V.  Canadian  Pac.  R.  Co., 


47  Fed.  Rep.  858;  Baltimore,  etc.,  R. 
Co.  V.  Carr,  71   Md.  141. 

Trespass  or  Case.  —  For  a  forcible  ejec- 
tion from  a  car,  an  action  of  trespass 
for  the  recovery  of  secondary  or  conse- 
quential damages  by  reason  of  deten- 
tion, etc.,  is  not  the  proper  form,  as 
trespass  in  such  a  case  would  not  lie  at 
the  common  law,  that  action  being 
always  for  direct  and  immediate  in- 
jury. Although  it  is  provided  by  stat- 
ute that  "  in  any  case  in  which  an 
action  of  trespass  will  lie,  an  action  of 
trespass  on  the  case  may  also  be  main- 
tained," this  does  not  justify  trespass 
in  form  where  only  case  will  lie.  Bar- 
num  V.  Baltimore,  etc.,  R.  Co.,  5  W. 
Va.   16. 

3.  Colorado.  —  Denver  Tramway  Co. 
V.  Cloud,  6  Colo.  App.  445. 

Georgia.  —  Head  v.  Georgia  Pac.  R. 
Co.,  79  Ga.  358 

Illinois.  —  Frink  v.  Potter,  17  111. 
406;  Nevin  v.  Pullman  Palace  Car  Co., 
106  111.  222.  II  Am.  &  Eng.  R.  Cas. 
92. 

Maryland.  —  Baltimore,  etc.,  R.  Co. 
V.  Carr,  71  Md.  141. 

Massachusetts.  —  Ames  v.  Union  R. 
Co.,  117  Mass.  541. 

Minnesota.  —  Serwe  v.  Northern  Pac. 
R.  Co.,  48  Minn.  78,  52  Am.  &  Eng.  R. 
Cas.  348. 

Mississippi.  —  Heirn  v.  M'Caughan, 
32  Miss.  17;  New  Orleans,  etc.,  R.  Co. 
V  Hurst,  36  Miss.  660. 

Nexv  York.  —  Cregin  v.  Brooklyn 
Crosstown  R.  Co.,  75  N.  Y.  192. 

North  Carolina.  —  Purcell  v.  Rich- 
mond, etc.,  R.  Co.,  108  N.  Car.  414. 

Ohio.  —  Pennsylvania  R.  Co.  v.  Peo- 
ples, 31  Ohio  St.  537. 

Pennsylvania.  —  M'Call  v.  Forsyth,  4 
W.  &  S.  (Pa.)  179. 

South  Carolina. —  Hammond  v.  North 
Eastern  R.  Co.,  6  S.  Car.  130. 

Wisconsin.  —  Brown  v.  Chicago,  etc., 
R.  Co.,  54  Wis.  342,  3  Am.  &  Eng,  R. 
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b.  In  Action  Ex  Contractu.  —  When  the  action  is  ex  con- 
tractu, the  plaintiff  sets  up  the  contract,  the  consideration  there- 
for, and  the  breach  thereof,  and  asks  judgment  thereon,  while  in 
tort  he  simply  sets  up  the  acts  which  give  rise  to  the  liability  and 
asks  judgment.* 


Cas.  444;  McKeon  v.  Chicago,  etc.,  R. 
Co.,  94  Wis.  477. 

United  States.  —  Saltonstall  v.  Stock- 
ton, Taney's  Dec.  (U.  S.)  11 ;  Emigh  v. 
Pittsburgh,  etc.,  R.  Co.,  4  Biss.  (U.  S.) 
114;  Pouilin  V.  Canadian  Pac.  R.  Co., 
47  Fed.  Rep.  860. 

England.  —  Ansell  v.  Waterhouse,  6 
M.  &  S.  385. 

Proof  of  Contract.  —  Where  a  tortious 
breach  of  contract  is  the  gravamen  of 
the  action,  a  failure  to  prove  the  con- 
tract will  justify  a  nonsuit.  Magee  v. 
Oregon  R.,  etc.,  Co.,  46  Fed.  Rep.  734. 

Place  of  Contract  Immaterial.  —  Where 
a  party  was  injured  by  the  negligence 
of  a  railroad  company  in  violation  of 
its  duty  to  him  as  a  passenger,  it  was 
held  that  the  fact  that  the  contract  for 
carriage  was  made  in  Illinois  would 
not  support  the  proposition  that  the 
railroad  company  was  not  liable  for  the 
tort  in  an  action  in  Indiana.  Indiana, 
etc.,  R.  Co.  V.  Masterson,  16  Ind.  App. 
323;  Cincinnati,  etc.,  R.  Co.  v.  Mc- 
Mullen,  117  Ind.  439. 

1.  Pennsylvania  R.  Co.  v.  Peoples, 
31  Ohio  St.  543;  Baylis  v.  Lintott,  L. 
R.  8  C.  P.  345. 

Where  the  Plaintiff  Sues  upon  the  Con- 
tract of  Safe  Carriage,  the  action  is  ex 
contractu  although  the  breach  alleged 
resulted  in  injuries  to  the  person.  Pat- 
terson V.  Augusta,  etc.,  R.  Co.,  94  Ga. 
140.  See  also  Thompson  v.  Macklem, 
2  U.  C.  Q.  B.  304. 

Where  No  Contract  Is  Set  Tip  the  action 
will  be  deemed  to  be  one  in  tort.  Cre- 
gin  V.  Brooklyn  Crosstown  R.  Co.,  75 
N.  Y.  192;  Atlantic,  etc.,  R.  Co.  v. 
Laird,  164  U.  S.  393,  8  Am.  &  Eng. 
R.  Cas.  N.  S.  365.  See  also  Baylis 
V.  Lintott,  L.  R.  8  C.  P.  345. 

For  Breach  of  Public  Duty.  —  Where 
the  duty  for  the  breach  of  which  the 
recovery  is  sought  is  one  which  the  de- 
fendant owes  to  the  public,  the  action 
will  be. deemed  to  be  in  tort,  unless 
the  special  contract  is  clearly  alleged, 
as  in  the  case  of  a  passenger  carried 
beyond  his  destination.  Heirn  v. 
M'Caughan,  32  Miss.  17;  New  Or- 
leans, etc.,  R.  Co.  V.  Hurst,  36  Miss. 
660;  Bowers  v.  Richmond,  etc.,  R. 
Co.,  107  N.  Car.  721;    Purcell  v.  Rich- 


mond, etc.,  R.  Co.,  108  N.  Car.  414,  47 
Am.  &  Eng.  R.  Cas.  460;  Atlantic, 
etc.,  R.  Co.  V.  Laird,  58  Fed.  Rep.  760. 

And  in  such  a  case,  although  the 
complaint  sets  forth  in  general  terms  a 
contract  of  carriage  and  alleges  facts 
which  show  a  breach  thereof,  it  will  be 
treated  as  an  action  ex  delicto  when  it 
is  manifest  from  the  allegations  and 
prayers  of  the  petition  taken  together 
that  the  plaintiff  is  seeking  a  recovery 
for  a  breach  of  duty,  and  not  for  a 
breach  of  the  contract.  Seals  v.  Au- 
gusta Southern  R.  Co.,  102  Ga.  817. 
See  also  Indiana,  etc.,  R.  Co.  v.  Mas- 
terson, 16  Ind.  App.  323;  Brown  v. 
Chicago,  etc.,  R.  Co.,  54  Wis.  342,  3 
Am.  &  Eng.  R.  Cas.  444. 

Where  Forms  of  Action  Abolished  — 
Facts  of  Case  Regarded.  —  Where  the 
distinction  between  different  forms  of 
action  does  not  prevail,  the  court  will 
look  at  the  nature  of  the  cause  of  ac- 
tion, and  the  action  will  be  regarded  as 
in  tort  or  in  contract,  as  from  the  char- 
acter of  the  remedy  indicated  by  the 
facts  in  the  case,  the  more  complete 
and  ample  redress  will  be  afforded. 
New  Orleans,  etc.,  R.  Co.  v.  Hurst,  36 
Miss.  661;  Heirn  v.  M'Caughan,  32 
Miss.  17;  Cregin  v.  Brooklyn  Cross- 
town  R.  Co.,  75  N.  Y.  192;  Frink  v. 
Potter,  17  111.  406;  Knowles  v.  Norfolk 
Southern  R.  Co.,  102  N.  Car.  65;  Hans- 
ley  V.  Jamesville,  etc.,  R.  Co.,  117  N. 
Car.  570;  Northern  Pac.  R.  Co.  v. 
Panson,  70  Fed.  Rep.  587.  See  also 
Le.xington,  etc.,  R.  Co.  v.  Lyons,  (Ky. 
1898)  46  S.  W.  Rep.  2og. 

In  Hammond  v.  North  Eastern  R. 
Co.,  6  S.  Car.  137,  which  was  an  action 
by  a  mail  agent  for  injuries  sustained 
by  him  while  being  transported  by  the 
railroad  company  under  a  contract  with 
the  government  to  carry  its  mail  free 
of  charge,  it  was  held  that  the  com- 
plaint showed  that  the  action  was  to 
recover  damages  for  a  tort,  and  that  the 
allegation  of  the  contract  with  the  gov- 
ernment was  merely  for  the  purpose  of 
showing  that  the  plaintiff  was  lawfully 
on  the  train. 

A  complaint  by  the  administratrix  of 
an  express  messenger  against  a  rail- 
road company  set  up  that  the  defendant 
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Express  Contract.  —  But  on  the  other  hand  it  is  held  that  where 
common  carriers  accept  persons  as  passengers  the  law  implies  a 
contract  that  the  passenger  shall  pay  his  fare  for  being  carried, 
and  that  he  shall  be  safely  carried,  and  therefore  an  express  con- 
tract need  not  be  averred.* 

Effect  of  Allegations  Usual  in  Tort  Actions.  —  Where  the  action  is  neces- 
sarily ex  contractu  it  is  held  that  the  recovery  is  restricted  to  this 
form  of  action,  although  allegations  are  used  which  are  common 
in  counting  upon  torts.* 

2.  Relation  of  Passenger  —  a.  Necessity  of  Allegation  in 
General.  —  In  an  action  against  a  railroad  company  to  recover 


<;ompany  had  entered  into  a  contract 
with  the  express  company,  for  a  valu- 
able consideration,  to  be  paid  by  said  ex- 
press company,  to  transport  the  express 
messengers  of  the  intestate's  employer, 
and  undertook,  promised,  and  agreed, 
in  consideration  of  the  premises,  to 
safely  carry  said  express  messengers; 
that,  not  being  mindful  of  its  contract 
to  safely  carry  the  plaintiff's  intestate, 
the  railroad  company  did  so  carelessly 
and  negligently  manage  its  train  on 
which  he  was  riding  that  he  sustained 
certain  personal  injuries  designated; 
and  a  judgment,  for  the  damages  oc- 
.  curring  to  his  personal  estate  was 
sought.  It  was  held  that  the  complaint 
was  in  form  ex  contractu ;  that  the 
facts  set  forth  in  the  complaint  were 
sufficient  in  substance  to  support  the 
plaintiff's  case  as  an  action  of  assump- 
sit, the  very  gist  of  the  case  as  pleaded 
being  the  breach  of  the  contract  to 
carry  safely;  and  that,  besides  this,  no 
recovery  was  sought  for  the  alleged  in- 
juries to  the  deceased,  only  for  dam- 
ages to  his  estate,  which  might  be 
recovered  in  an  action  of  assumpsit  as 
well  as  in  an  action  of  trespass  or  case. 
Kelley  v.  Union  Pac.  R.  Co.,  i6  Colo. 

455- 

Where  a  passenger  alleged  in  her 
complaint  that  she  purchased  a  railroad 
ticket  at  a  certain  station,  in  consider- 
ation of  which  the  defendant  company 
contracted  to  furnish  her  with  a  suit- 
able and  customary  place  of  waiting 
for  the  arrival  and  departure  of  the 
train,  in  a  ladies'  waiting  room,  and 
that  the  defendant  refused  to  furnish 
her  a  suflScienlly  lighted  room,  as  re- 
<}uested,  and  accompanied  the  refusal 
with  grossly  insulting  language,  it  was 
held  that  a  cause  of  action  upon  con- 
tract was  stated.  Bishop  v.  Chicago, 
«tc.,  R.  Co.,  67  Wis.  610. 

Designation  of  Form  Not  Necessary. — 


Where  the  facts  are  stated  it  is  not 
necessary  that  the  pleader  should 
designate  the  form  of  action  which  he 
intends  to  pursue.  Casey  v.  Oakes,  17 
Wash.  409. 

1.  Evansville,  etc.,  R.  Co.  v.  Dun- 
can, 28  Ind.  441;  Lemon  v.  Chanslor, 
68  Mo.  353;  Frink  v.  Potter,  17  111.  406; 
Thorne  v.  California  Stage  Co.,  6  Cal. 
232;  Atlantic,  etc.,  R.  Co.  v.  Laird,  58 
Fed.  Rep.  760.  * 

"  '  The  obligation  of  a  carrier  to 
carry  safely  arises  out  of  a  public 
duty,  and  not  from  any  contract  to  do 
so,'  and  the  promise  to  carry  safely  is 
implied  from  the  duty,  not  the  duty 
from  the  promise."  Lemon  v.  Chans- 
lor, 68  Mo.  353,  citing  Story  on  Bail. 
(9th  ed.),  ^  590,  note  i. 

2.  Whether  an  action  is  ex  contractu 
or  ex  delicto  is  to  be  determined  by  the 
pleading,  and  a  petition  which  de- 
mands compensation  for  a  wrong  com- 
mitted upon  the  plaintiff  and  not  upon 
an  implied  promise  to  reimburse  his 
estate  declares  upon  an  action  ex 
delicto.  Atchison,  etc.,  R.  Co.  v.  Long, 
5  Kan.  App.  644. 

Aider  by  Answer.  —  Where  a  com- 
plaint charged  that  the  defendant 
"  forced  the  plaintiff  off  the  train,"  and 
that  he  was  "  put  off,"  it  was  held  that 
these  words,  together  with  the  further 
allegation  that  by  said  wrongful  act  of 
"  ejecting  plaintiff  from  said  train," 
etc.,  ex  vi  termini  imported  actual  vio- 
lence, and  that  this  view  was  strength- 
ened by  the  fact  that  the  defendant  in 
its  answer  was  careful  to  aver  that  the 
conductor  "  stopped  the  train  and  told 
plaintiff  he  must  get  off,  which  he  did, 
and  that  the  former  committed  no  vio- 
lence whatever  towards  him,  and  that 
the  plaintiff  left  upon  the  demand  of 
the  conductor  and  without  being 
ejected  by  him."  Knowles  v.  Norfolk 
Southern  R.  Co.,  102  N.  Car.  65. 
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for  wrongs  sustained  by  the  plaintiff  in  his  character  as  a  passen- 
ger that  relationship  between  the  plaintiff  and  the  carrier  must  be 
set  up.* 

b.  Action  for  Personal  Injuries.  —  In  an  action  for  per- 
sonal injuries  the  plaintiff  cannot  recover  upon  the  theory  that  he 
was  a  passenger  without  an  allegation  of  such  relationship.* 


1.  Alabama.  —  Lampkin  v.  Louis- 
ville, etc.,  R.  Co.,  io6  Ala.  287;  North 
Birmingham  R.  Co.  v.  Liddicoat,  99 
Ala.  545. 

Illinois.  —  Barger  v.  North  Chicago 
St.  R.  Co.,  54  III.  App.  284;  Wabash 
Western   R.  Co.  v.  Friedman,    146   111. 

585. 

Indiana.  —  Ohio,  etc.,  R.  Co.  v. 
Craucher,  132  Ind.  275;  Evansville, 
etc.,  R.  Co.  V.  Darting,  6  Ind.  App. 
375;  Pennsylvania  Co.  v.  Dean,  92 
Ind.  459;  Smith  v.  Louisville,  etc.,  R. 
Co.,  124  Ind.  394;  Citizens'  St.  R.  Co. 
V.  Willoeby,  134  Ind.  563,  58  Am.  & 
Eng.  R.  Cas.  485. 

Alississippi.  —  Powell  v.  East  Ten- 
nessee, etc.,  R.  Co.,  (Miss.  i8gi)  8  So. 
Rep.  738. 

Missouri.  —  Whitehead  v.  St.  Louis, 
etc.,  R.  Co.,  22  Mo.  App.  60. 

New  Jersey.  —  Breese  v.  Trenton 
Horse  R.  Co.,  52  N.  J.  L.  250,  41  Am. 
&  Eng.  R.  Cas.  230. 

North  Carolina.  —  Conley  v.  Rich- 
mond, etc.,  R.  Co.,  log  N.  Car.  692,  52 
Am.  &  Eng.  R.  Cas.  490. 

Texas.  —  Bonner  v.  De  Mendoza, 
(Tex.  App.  1891)  16  S.  W.  Rep.  976. 

This  subject  must  be  considered  in 
connection  with  the  various  conditions 
under  which  a  person  is  held  to  be  a 
passenger.  See  the  title  Carriers  of 
Passengers,  5  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  474. 

Necessity  of  Alleging  Facts.  —  It  is  not 
sufficient  to  aver  that  the  plaintiff  was 
rightfully  on  the  train  run  by  the  de- 
fendant, because  it  would  not  appear 
from  such  a  statement  whether  the 
plaintiff  had  purchased  a  ticket  and 
was  there  under  a  contract  of  carriage 
or  whether  by  a  permit  of  some  kind 
he  was  being  transferred  without 
charge;  and  as  the  names  of  passen- 
gers are  not  recorded,  the  defendant 
would  not  be  presumed  to  know  what 
precise  relation  the  plaintiff  bore  to  the 
company  as  a  carrier.  Barger  v.  North 
Chicago  St.  R.  Co.,  54  111.  App.  285; 
Conley  v.  Richmond,  etc.,  R.  Co.,  109 
N.  Car.  692.  See  also  Barnum  v.  Bal- 
timore, etc.,  R.  Co.,  5  W.  Va.  17. 

An  Allegation  that  the  Plaintiff  JVas  a 


Passenger  is  sufficient  to  show  prima 
facie  that  he  was  lawfully  upon  the  car, 
and  he  need  not  allege  that  he  had  a 
ticket  or  was  willing  to  pay  his  fare. 
Farewell  v.  Grand  Trunk  R.  Co.,  15 
U.  C.  C.  P.  427;  White  v.  Chesapeake, 
etc.,  R.  Co.,  26  W.  Va.  800. 

Allegation  of  Termini  —  Variance.  — 
Where,  in  an  action  for  personal  in- 
juries, the  declaration  sets  out  the  ter- 
mini of  the  plaintiff's  journey,  the 
proof  must  sustain  the  allegations,  and 
a  variance  in  this  regard  will  be  fatal. 
Wabash  Western  R.  Co.  v.  Friedman, 
146  111.  583;  Harris  v.  Rayner,  8  Pick. 
(Mass.)  541.  And  the  allegations  must 
be  sustained  by  the  proof  although  it 
may  be  that  in  stating  the  termini  the 
plaintiff  stated  more  than  was  nec- 
essary. Wabash  Western  R.  Co.  v. 
Friedman,  146  111.  592. 

Wherie  the  averment  in  the  declara- 
tion was  that  the  defendant  undertook 
to  convey  the  plaintiff  from  West  Ur- 
bana  to  Tolono,  proof  of  an  undertak- 
ing to  convey  from  Champaign  City  to 
Tolono  did  not  make  a  variance  where 
it  appeared  that  West  Urbana  and 
Champaign  City  were  one  and  the 
same  place.  Illinois  Cent.  R.  Co.  v. 
Sutton,  53  111.  397. 

Employee  Carried  under  Contract.  —  In 
an  action  by  an  employee  of  contract- 
ors who  were  constructing  a  portion  of 
the  defendant's  roadbed,  for  personal 
injuries  received  while  being  trans- 
ported under  a  contract  between  the 
plaintiff's  employer  and  the  defendant, 
the  contract  is  sufficiently  shown  by  an 
allegation  that  there  was  an  "  arrange- 
ment "  between  the  plaintiff's  em- 
ployer and  the  defendant  railroad  for 
the  transportation  of  the  plaintiff, 
when  taken  in  connection  with  other 
allegations  in  the  complaint.  Boyle 
V.  Great   Northern    R.  Co.,   13  Wash. 

383. 

2.  North  Birmingham  R.  Co.  v.  Lid- 
dicoat, 99  Ala.  545;  Barger  v.  North 
Chicago  St.  R.  Co.,  54  111.  App.  284; 
Pennsylvania  Co.  v.  Dean,  92  Ind.  459, 
18  Am.  &  Eng.  R.  Cas.  188;  Smith  v. 
Louisville,  etc.,  R.  Co.,  124  Ind.  394; 
Citizens'  St.   R.  Co.  v.  Willoeby,   134 
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Presence  upon  Cars  with  Permission.  —  But  where  the  passenger  sues 
for  personal  injuries  received  while  upon  the  cars  with  the  knowl- 
edge and  permission  of  the  carrier,  it  is  sufficient  to  allege  that 
he  was  on  the  cars  with  such  permission  of  the  carrier  and  with 
the  knowledge  of  its  servants  in  charge.* 


Ind.  563,  58  Am.  &  Eng.  R.  Cas.  485; 
Powell  V.  East  Tennessee,  etc.,  R.  Co., 
(Miss.  1891)  8  So.  Rep.  738;  Whitehead 
V.  St.  Louis,  etc.,  R.  Co.,  22  Mo.  App. 
60,  affirmed  gg  Mo.  263;  Conley  v. 
Richmond,  etc.,  R.  Co.,  log  N.  Car. 
6g2,  52  Am.  &  Eng.  R.  Cas.  490. 

Sufficiency  of  Allegation.  —  An  aver- 
ment that  the  plaintiff  took  passage 
upon  a  car  of  one  of  the  defendant's 
trains  and  was  admitted  into  said  car 
to  be  carried  from  the  point  of  entry  to 
the  point  of  destination  is  a  sufBcient 
allegation  that  he  was  a  passenger,  and 
a  further  allegation  "^^hat  he  was  ad- 
mitted as  a  passenger,  if  it  is  an  alle- 
gation of  a  conclusion,  may  be  stricken 
out  and  the  allegation  aforesaid  will 
be  sufBcient.  Ohio,,  etc.,  R.  Co.  v. 
Craucher,  132  Ind.  276;  Bonner  v.  De 
Mendoza,  (Tex.  App.  189 1)  16  S.  W. 
Rep.  977. 

In  an  action  for  injuries  received  by 
reason  of  the  giv'ing  way  of  a  defect- 
ive handlebar  on  a  car  while  the  plain- 
tiff was  attempting  to  board  the  car,  an 
averment  that  "plaintiff  *  *  *  was 
in  the  act  of  getting  on  one  of  the  de- 
fendant's passenger  cars  as  a  passen- 
ger, as  he  had  the  right  to  do,"  was 
held  to  be  a  mere  averment  of  the 
pleader's  conclusion,  perfectly  consist- 
ent with  the  most  heedless  attempt  to 
board  a  train  when  in  motion  and  at  a 
place  not  set  apart  by  any  order  or 
usage  of  the  company  for  receiving 
passengers,  and  not  to  be  a  sufficient 
averment  of  facts  from  which  the  law 
would  imply  a  duty  on  the  part  of  the 
railroad  to  maintain  its  cars  in  repair. 
North  Birmingham  R.  Co.  v.  Liddi- 
coat,  gg  Ala.  545. 

Failure  to  Charge  Payment  of  Fare. — 
A  petition  is  not  defective  because  it 
does  not  state  that  the  plaintiff  paid  or 
agreed  to  pay  any  sum  for  his  convey- 
ance, and  averments  which  charge  that 
the  defendants  were  common  carriers 
and  that  the  plaintiff  was  accepted  by 
them  as  a  passenger  are  sufficient. 
Lemon  v.  Chanslor,  68  Mo.  340;  Rob- 
erts V.  Johnson,  58  N.  Y.  614,  holding 
that  whether  the  carrier  in  such  a  case 
received  compensation  from  other  pas- 
sengers was  immaterial. 


Sufficiency  by  Necessary  Implication. 
—  In  an  action  to  recover  damages  for 
an  assault  and  battery  by  a  fellow  pas- 
senger, negligently  permitted  by  the 
servants  of  a  railroad  company,  it  was 
held  that  while  it  was  not  directly 
alleged  in  so  many  words  that  the  trai/i 
boarded  by  the  plaintiff  was  a  passen- 
ger train,  and  that  the  plaintiff  was  a 
passenger,  the  complaint  was  sufficient 
to  withstand  a  demurrer,  these  facts 
being  plainly  apparent  and  necessarily 
included  when  all  the  allegations  of 
the  complaint  were  considered.  Evans- 
ville,  etc.,  R.  Co.  v.  Darting,  6  Ind. 
App.  375- 

1.  Lammerl  v.  Chicago,  etc.,  R.  Co., 
g  111.  App.  388. 

Freight  Train.  —  A  petition  or  com- 
plaint which  shows  that  the  plaintiff 
was  riding  upon  a  freight  train,  with- 
out showing  that  it  was  one  upon 
which  passengers  were  entitled  to  ride, 
does  not  state  a  case  where,  by  permis- 
sion of  the  employee  in  charge  of  a 
train  which  is  permitted  to  carry  pas- 
sengers, a  person  is  permitted  to  re- 
main upon  it  without  paying  fare  and 
is  thus  considered  in  the  eye  of  the  law 
a  passenger  without  hire.  Whitehead 
V.  St.  Louis,  etc.,  R.  Co.,  22  Mo.  App. 
63,  affirmed  gg  Mo.  263;  Smith  v. 
Louisville,  etc.,  R.  Co.,  124  Ind.  3g4. 
This,  however,  is  controlled  by  the 
doctrine  prevailing  as  to  who  are  con- 
sidered passengers.  See  article  Car- 
riers of  Passengers,  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.),  vol.  5,  p.  474. 

Gratuitous  Service.  —  Where  handcars 
were  sometimes  used  by  the  company 
to  transport  employees,  and  the  plain- 
tiff, being  one  of  a  jury  of  inquest,  took 
passage  on  one  at  the  invitation  of  the 
company's  agent,  to  go  to  a  place 
where  the  corpse  of  a  man  had  been 
found  on  the  railroad  track,  and  was 
injured  by  the  negligence  of  the  com- 
pany's servants  in  the  management  of 
said  car,  a  petition  showing  these  facts 
states  a  good  cause  of  action  and  is  not 
subject  to  demurrer.  Prince  v.  Inter- 
national, etc.,  R.  Co.,  64  Tex.  144,  21 
Am.  &  Eng.  R.  Cas.  152.  See  also- 
Pool  V.  Chicago,  etc.,  R.  Co.,  56  Wis.. 
227. 
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In  an 


Refusal  to  Carry  and  Expulsion  —  (i)  In  General. — 
action  for  a  failure  or  a  refusal  to  carry  the  plaintiff  as  a 


passenger,*  or  for  a  wrongful  ejection  of  the  plaintiff  as  a  passen- 


ger, an  allegation  of  the  relationship  of  carrier  and 
necessary.* 


passenger  is 


1.  Offer  to  Pay  Fare.  —  In  such  a  case 
a  declaration  is  bad  unless  it  contains 
an  averment  that  the  plaintiff  offered 
to  pay  his  fare  or  was  ready  and  will- 
ing to  do  so.     Day  v.  Owen,  5  Mich.  520. 

Wilfully  Sunning  Train  Past  Station. — 
Where  a  railroad  company,  by  wilfully 
running  its  train  past  a  regular  station 
without  stopping,  refuses  to  carry  a 
person  entitled  to  enter  the  train  at 
such  station,  in  an  action  for  damages 
the  plaintiff  need  not  allege  the  price 
he  paid  for  his  ticket.  Purcell  v.  Rich- 
mond, etc.,  R.  Co.,  108  N.  Car.  414. 

Under  Contract  for  Carriage  on  Freight 
Train.  —  If  a  railroad  company,  not 
being  required  to  carry  passengers  on 
its  freight  trains,  agrees  to  do  so  upon 
certain  terms  and  conditions,  in  an  ac- 
tion to  recover  damages  for  its  refusal 
to  carry  the  plaintiff  on  such  a  train  in 
accordance  with  this  agreement  a 
strict  compliance  with  the  terms  and 
conditions  imposed  by  the  company 
must  be  alleged.  Indianapolis,  etc., 
R.  Co.  V.  Kennedy,  77  Ind.  507. 

2.  Barnum  v.  Baltimore,  etc.,  R. 
Co.,  5  W.  Va.  17;  Ohio,  etc.,  R.  Co.  v. 
Craucher,  132  Ind.  275. 

An  Allegation  of  Wrongful  Expulsion 
Alone  is  not  sufficient  where  no  facts 
are  stated  to  show  that  the  plaintiff 
was  rightfully  upon  the  car.  Barnum 
V.  Baltimore,  etc.,  R.  Co.,  5  W.  Va.  17. 

Sufficiency  —  Tender  of  Ticket  or  Fare. 
—  In  an  action  to  recover  damages 
sustained  by  reason  of  being  forcibly 
ejected  from  a  car,  a  complaint  was 
held  sufficient  which  alleged  that  the 
defendant  was  a  common  carrier,  and 
that  at  a  certain  date  the  plaintiff 
took  passage  and  was  admitted  as  a 
passenger  upon  a  car  in  one  of  its 
trains,  to  be  carried  to  a  certain  point 
designated.  Ohio,  etc.,  R.  Co.  v. 
Craucher,  132  Ind.  276;  White  v. 
Chesapeake,  etc.,  R.  Co.,  26  W.  Va. 
800;  Farewell  z\  Grand  Trunk  R.  Co., 
15  U.  C.  C.  P.  427. 

In  such  a  case  it  was  held  that  the 
passenger  is  not  required  to  show  his 
ticket  or  pay  his  fare  until  it  is  de- 
manded of  him.  Farewell  v.  Grand 
Trunk  R.  Co.,  15  U.  C.  C.  P.  427. 
Contra,  White   v.   Evansville,   etc.,   R. 


Co.,  133  Ind.  480,  which  involved  an 
expulsion  from  a  freight  train,  but  no 
distinction  was  drawn  on  that  account. 
But  in  Terre  Haute,  etc.,  R.  Co.  v. 
Fitzgerald,  47  Ind.  82,  a  complaint 
which  alleged  the  purchase  of  a  ticket 
by  the  plaintiff,' the  terms  of  the  con- 
tract of  carriage,  and  the  right  of  the 
plaintiff  to  ride  upon  his  ticket,  and 
that  the  conductor  of  the  train,  know- 
ing that  he  was  so  entitled  to  travel, 
wrongfully  and  maliciously  refused  to 
permit  him  so  to  travel  upon  the  train, 
and  that  he  was  violently,  rudely,  an- 
grily, and  maliciously  seized  upon  by 
the  conductor,  etc.,  and  thrown  from 
the  train,  was  held  good  upon  the 
ground  that  the  gravamen  of  the  action 
was  the  violent  and  malicious  expulsion 
and  not  the  breach  of  the  contract  of 
carriage. 

Allegation  oj  Loss  of  Ticket  and  Ten- 
der of  Fare.  —  Where  the  plaintiff  did 
not  have  his  ticket  with  him,  but 
alleged  that  he  explained  to  the  con- 
ductor that  he  knew  where  the  ticket 
was  and  that  he  would  get  it  as  soon 
as  he  reached  his  destination  and  there 
deliver  it  to  the  conductor,  or  that  he 
would  deposit  with  the  conductor  the 
value  of  the  ticket,  to  be  returned  if  he 
should  produce  the  misplaced  ticket  at 
the  point  of  destination,  and  further 
alleged  that  the  money  was  tendered  to 
the  conductor,  who  refused  to  receive 
the  same  and  forced  the  plaintiff  off  the 
train  several  miles  from  his  destina- 
tion, it  was  held  that  these  two  propo- 
sitions were  in  no  way  dependent  upon 
and  did  not  qualify  each  other  and 
were  not  inconsistent,  and  that  the  last 
allegation  was  clearly  susceptible  of 
the  interpretation  that  the  tender  at 
last  was  unconditional  and  was  suffi- 
cient, notwithstanding  the  two  allega- 
tions were  in  one  paragraph,  separated 
by  a  semicolon.  Knowles  v.  Norfolk 
Southern  R.  Co.,  102  N.  Car.  59. 

Demtirrer  to  Evidence.  —  In  an  action 
for  wrongful  expulsion,  if  the  undis- 
puted facts  show  that  the  plaintiff  had 
not  paid  his  fare,  a  demurrer  to  evi- 
dence will  be  sustained.  Shular  v.  St. 
Louis,  etc.,  R.  Co..  92  Mo.  339,  28  .Aim. 
&  Eng.  R.  Cas.  186. 
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(2)  Refusal  to  Pay  Excessive  Fare  —  Excuse.  —  If  a  train  fare  of 
greater  amount  than  the  cost  of  a  ticket  is  lawfully  chargeable 
against  a  person  who  enters  a  train  without  a  ticket,  in  order  to 
justify  a  refusal  to  pay  such  fare  the  plaintiff  should  show  that  he 
used  due  diligence  in  an  effort  to  purchase  a  ticket,  and  that  his 
failure  to  obtain  such  ticket  is  attributable  to  the  fault  of  the 
defendant.* 

(3)  Tender  of  Fare.  —  It  is  not  necessary  that  the  plaintiff 
should  allege  a  strict  legal  tender  of  his  fare,  but  only  that  he  was 
willing  and  ready  to  pay  it  and  that  he  offered  to  do  so.  Nor  is 
it  necessary  that  the  amount  of  fare  or  the  person  to  whom  it  was 
tendered  should  be  alleged.* 

3.  Negligence  —  a.  Necessity  of  Allegation.  —  In  actions 
based  upon  the  negligence  of  the  carrier,  negligence  or  its  equiva- 


1.  Everett  v.  Chicago,  etc.,  R.  Co., 
69  Iowa  19,  holding  that  evidence  to 
the  effect  that  the  defendant's  station 
was  an  unfit  place  for  passengers  to 
remain  in  waiting  for  trains  because  of 
the  close  proximity  of  a  privy,  is  inad- 
missible when  the  plaintiff  did  not 
allege  this  as  a  reason  why  he  did  not 
go  to  the  station  and  procure  a  ticket. 

Freight  Train  —  Special  Contract.  — 
Under  the  rules  and  regulations  of  a 
railroad  company  persons  were  allowed 
to  ride  upon  freight  trains  for  a  reduced 
fare,  being  required,  however,  to  pro- 
cure tickets  before  entering  the  cars, 
and  the  conductor  being  forbidden  to 
receive  money  at  such  reduced  rates. 
It  was  held  that  in  an  action  based 
upon  a  noncompliance  by  the  railroad 
company  with  the  terms  of  this  special 
and  conditional  contract,  it  was  incum- 
bent upon  the  plaintiff  to  allege  and 
prove  that  he  had  used  reasonable 
efforts  to  comply  with  the  stipulated 
condition  and  had  been  prevented  from 
such  compliance  by  the  fault  or  negli- 
gence of  the  defendant's  servants.  A 
complaint  which  showed  that  at  some 
time  on  a  certain  day  the  plaintiff  went 
to  the  depot  and  sought  to  obtain  such 
a  freight-train  ticket,  that  at  that  time 
no  person  was  at  the  office  to  sell  such 
ticket,  and  that  he  waited  at  said  office 
until  the  train  was  about  to  depart  and 
then  got  on  board,  was  not  sufficient  to 
show  a  reasonable  effort  on  the  part  of 
the  plaintiff  to  comply  with  the  con- 
dition imposed  by  the  rule  above 
stated,  because  for  aught  that  appeared 
the  plaintiff  might  have  gone  to  the 
depot  long  before  the  train  time,  or  be- 
fore he  might  reasonably  have  expected 


that  any  one  would  be  there  to  sell  such 
ticket;  and  although  it  was  stated  that 
the  plaintiff  waited  at  the  depot  until 
the  train  was  about  to  depart,  it  was  not 
alleged  either  that  no  one  came  to  sell 
the  ticket  or  that  he  had  afterwards 
sought  to  obtain  a  ticket  before  the  de- 
parture of  the  train.  Indianapolis, 
etc.,  R.  Co.  V.  Kennedy,  77  Ind.  507,  3 
Am.  &  Eng.  R.  Cas.  467. 

Amendment  to  Show  Excuse.  —  Where 
the  cause  of  action  was  the  expulsion 
of  a  passenger  from  the  cars  because 
I  he  refused  to  pay  an  alleged  over- 
charge, consisting  of  the  difference  be- 
tween the  ticket  rate  and  the  con- 
ductor's rate,  an  amendment  showing 
more  fully  why  a  ticket  was  not  and 
could  not  be  procured,  in  that  there 
was  no  agent  at  the  station  to  furnish 
a  ticket,  should  be  allowed.  Georgia 
R.,  etc.,  Cn.  V.  Murden,  83  Ga.  753. 

2.  Tarbell  v.  Central  Pac.  R.  Co.,  34 
Cal.  616;  White  z/.  Chesapeake,  etc.,  R. 
Co.,  26  W.  Va.  800. 

Presnmption  of  Distinction  Between 
Train  and  Ticket  Fare.  —  An  allegation 
that  the  price  of  the  ticket  was  seventy 
cents,  and  that  the  plaintiff,  when  a 
ticket  or  fare  was  demanded  by  the 
conductor,  tendered  this  amount,  but 
that  the  conductor  refused  to  accept  it 
and  demanded  one  dollar  and  five 
cents,  and  on  his  failure  to  pay  it  com- 
pelled him  to  leave  the  train,  shows 
prima  facie  a  good  cause  of  action.  It 
will  not  be  presumed  on  demurrer  that 
the  company  had  made  a  distinction 
between  ticket  fare  and  train  fare,  and 
that  the  sum  demanded  was  the  train 
fare  fixed  by  the  company.  Avey  v. 
Atchison,  etc.,  R.  Co.,  11  Kan.  448. 
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lent  must  be  directly  averred,  or  such  facts  stated  that  a  presump- 
tion of  negHgence  arises.* 

Accident  or  Contributory  Negligence.  —  A  declaration  should  not  show 
that  the  injury  was  the  result  of  a  mere  accident  not  attributable 
to  the  negligence  of  the  defendant,  or  that  it  was  caused  by  the 
plaintiff's  own  negligence.* 

Facts,  Not  Conclusions.  —  It  is  not  suflficient  in  a  declaration  to 
allege  a  duty  on  the  part  of  the  defendant  to  do  certain  things 
and  the  breach  of  that  duty ;  facts  should  be  stated  from  which 
the  law  will  raise  the  duty.* 

b.  Allegation  in  General  Terms.  —  Where  simple  negli- 
gence constitutes  a  cau^e  of  action  on  behalf  of  a  passenger  against 
a  carrier,  the  general  rule  is  that  it  is  sufficient  to  allege  the  negli- 
gence in  general  terms ;  *  that  is  to  say,  it  is  sufficient  to  set  up 


1.  Pennsylvania  Co.  v.  Marion,  104 
Ind.  241;  Madden  v.  Port  Royal,  etc., 
R.  Co.,  35  S.  Car.  381.  See  in  general 
article  Negligence,  vol.  14,  p.  329. 

Alternative  Acts  —  Incidental  Injury.  — 
Where  the  cause  of  action  set  up  was 
an  injury  incidental  to  a  collision 
caused  by  negligence  on  the  part  of  the 
defendant's  employees  in  failing  to  give 
proper  signals,  "  which  would  have  en- 
abled the  train  on  which  plaintiff  was 
riding  to  avoid  the  collision,  or  would 
have  enabled  plaintiff  to  escape  from 
the  impending  danger,"  an  objection 
that  the  count  alleged  alternative  acts 
of  negligence  was  not  sustained,  the 
court  saying:  "  The  plaintiff's  injury, 
as  the  facts  are  averred,  was  an  incident 
of  the  collision  of  trains.  Without  the 
principal  fact,  to  wit,  the  collision,  the 
incident,  to  wit,  the  injury,  would  not 
have  happened;  but  it  does  not  follow 
that  the  incident  (which  is  the  cause  of 
action  here)  might  not  have  been  pre- 
vented by  the  appellant,  notwithstand- 
ing the  happening  of  the  principal 
fact."  Highland  Ave.,  etc.,  R.  Co.  v. 
Swope,  115  Ala.  287. 

The  Presumption  of  Negligence  arising 
from  the  fact  of  an  injury  is  only  in- 
dulged where  the  deliberate  and  volun- 
tary actions  of  the  passenger  are  not 
involved.  Pennsylvania  Co.  v.  Marion, 
104  Ind.  241.  See  also  Texas,  etc..  R. 
Co.  V.  Miller,  79  Tex.  78.  See,  as  to 
presumption  of  negligence,  the  title 
Carriers  of  Passengers,  5  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  622  et  seq. 
Carrier's  Knowledge  of  Passenger's  Dan- 
ger. —  It  is  not  necessary  to  allege  that 
the  defendant  had  knowledge  that  the 
plaintiff  was  in  danger,  but  it  is  suffi- 
cient to  aver  such  facts  as  will  warrant 


the  conclusion  that  the  danger  existed. 
Galveston,  etc.,  R.  Co.  v.  Thornsberry, 
(Tex.  1891)  17  S.  W.  Rep.  521. 

Joint  Negligence.  —  Where  an  injury 
is  alleged  to  have  been  caused  by  the 
negligence  of  the  servants  of  two  rail- 
roads, it  is  not  necessary  to  allege  the 
particular  company  by  which  the  serv- 
ant whose  negligence  contributed  to 
the  injury  was  employed.  Washing- 
ton, etc..  R.  Co.  V.  Hickey,  5  App.  Cas. 
(D.  C.)  436. 

2.  Hardwick  v.  Georgia  R.,  etc.,  Co., 
85  Ga.  507;  Paterson  v.  Central  R.,  etc., 
Co.,  85  Ga.  653;  Richmond,  etc.,R.  Co. 
V.  Scott,  88  Va.  958;  Dun  v.  Seaboard, 
etc.,  R.  Co.,  78  Va.  648.  See  in  general 
article  Contributory  Negligence,  vol. 

5.  p.  I. 

3.  Chicago,  etc.,  R.  Co.  v.  Clausen, 
173  111.  105;  Atlantic,  etc.,  R.  Co.  v. 
Laird,  58  Fed.  Rep.  762;  Devino  v. 
Central  Vermont  R.  Co.,  63  Vt.  98. 

But  the  relative  rights  and  obliga- 
tions of  a  plaintiff  and  defendant  as 
passenger  and  carrier  being  matters  of 
law,  the  objection  that  the  duty  alleged 
is  a  conclusion  of  law  and  does  not  har- 
monize with  the  fact  averred  to  be  a 
breach  of  that  duty  will  not  render  the 
declaration  insufficient  to  sustain  a 
judgment  if  it  contains  facts  sufficient 
to  raise  the  duty  of  which  a  breach  is 
alleged.  Chicago,  etc.,  R.  Co.  v.  Clau- 
sen, 173  111.  105. 

4.  Ensley  R.  Co.  v.  Chewning,  93 
Ala.  24;  Louisville,  etc.,  R.  Co.  v. 
Jones,  83  Ala.  376;  Chattanooga,  etc., 
R.  Co.  V.  Huggins,  89  Ga.  494;  Lavis 
V.  Wisconsin  Cent.  R.  Co.,  54  111.  App. 
636;  Indianapolis,  etc.,  R.  Co.  v.  Keely, 
23  Ind.  133;  Cincinnati,  etc.,  R.  Co.  v. 
Chester,  57  Ind.  297;  Winter  v.  Central 
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the  general  act  or  conduct  which  caused  the'injury,  and  to  allege 
that  it  was  negligently  done,  without  stating  in  what  particular 
act  the  negligence  consisted.* 

4.  Acts  and  Authority  of  Servants.  —  The  allegation  of  negligence 
on  the  part  of  authorized  offtcers,  agents,  or  servants  of  the 
carrier  is  a  suf^cient  allegation  of  negligence  on  the  part  of  the 
carrier.* 

Charging  Torts  of  Agents.  —  Under  the  doctrine  that  a  carrier  is 
liable  for  the  wilful  acts  or  torts  of  its  agents  committed  within 
the  general  scope  of  their  authority  as  well  as  for  acts  of  negli- 
gence, a  complaint  which  shows  that  the  plaintiff  was  a  passenger 
upon  a  train  is  suf^cient  to  charge  such  wilful  acts  or  torts  by 
averring  generally  that  they  were  committed  by  the  servants  of 
the  defendant,'  and  it  is  generally  not  necessary  to  allege  the 

Iowa  R.  Co.,  80  Iowa 443;  Carmanty  v. 
Mexican  Gulf  R.  Co.,  5  La.  Ann.  703; 
Breese  v.  Trenton  Horse  R.  Co.,  52  N. 
J.  L.  250;  Gulf,  etc.,  R.  Co.  v.  Wilson, 
79  Tex.  371;  Birckhead  v.  Chesapeake, 
etc.,  R.  Co.,  95  Va.  648;  Norfolk,  etc., 
Co.  V.  Harman,  83  Va.  553. 

1.  Lavis  V.  Wisconsin  Cent.  R.  Co., 
54  111.  App.  636;  Coudy  V.  St.  Louis, 
etc..  R.  Co.,  85  Mo.  79,  '27  Am.  &  Eng. 
R.  Cas.  282;  McCarthy  v.  New  York 
Cent.,  etc.,  R.  Co.,  (Buffalo  Super.  Ct.) 
6  N.  Y.  Supp.  560;  Eldridge  v.  Long 
Island  R.  Co.,  i  Sandf.  (N.  Y.)  89; 
Gulf,  etc.,  R.  Co.  V.  Smith,  74  Tex. 
276;  Clark  V.  Chicago,  etc.,  R.  Co.,  15 
Fed.  Rep.  588;  Torpy  v.  Grand  Trunk 
R.  Co.,  20  U.  C.  Q.  B.  446.  See  in 
general    article    Negligence,    vol.   14, 

P-  329- 

Facts  Peculiarly  Within  Defendant's 
Knowledge.  —  Where  the  gravamen  of 
the  action  is  the  alleged  misfeasance 
or  nonfeasance  of  another,  it  is  gen- 
erally sufficient  to  aver  facts  out  of 
which  the  duty  springs,  and  it  is  not 
necessary  to  define  the  quo  modo  or  to 
specify  the  particular  acts  of  diligence 
he  should  have  employed  in  the  per- 
formance of  such  duty,  as  what  was 
done  by  the  defendant  and  how  it  was 
done  are  facts  generally  better  known 
to  him  than  to  the  plaintiff.  This  is 
the  rule  applied  to  the  allegation  of 
negligence  when  the  plaintiff  sustained 
the  relation  of  passenger  to  the  defend- 
ant. Ensley  R.  Co.  v.  Chewning,  93 
Ala.  24;  Louisville,  etc.,  R.  Co.  v. 
Jones,  83  Ala.  376. 

Illustration  of  Extent  of  Rule.  —  It  is 
not  sufficient,  however,  to  allege 
merely  that  a  party  was  injured  by  the 
negligence  of  the  defendant.  Gen- 
erality  to  this  extent  would  give  the 


defendant  no  notice  of  what  was  to  be 
met  at  the  trial.  Conley  v.  Richmond, 
etc.,  R.  Co.,  log  N.  Car.  692. 

But  where  the  cause  of  the  injury  is 
stated,  as  that  the  train  was  derailed, 
then  it  is  sufficient  to  allege  that  the 
derailing  was  occasioned  by  the  negli- 
gence of  the  defendant  without  specify- 
ing in  what  particular  act  the  negli- 
gence consisted.  Gulf,  etc.,  R.  Co.  v. 
Wilson,  79  Tex.  371;  Gulf,  etc.,  R.  Co. 
V.  Smith,  74  Tex.  276;  Clark  v.  Chi- 
cago, etc.,  R.  Co.,  15  Fed.  Rep.  588; 
Indianapolis,  etc.,  R.  Co.  v.  Keely,  23 
Ind.  133. 

In  Central  R.  Co.  v.  Van  Horn,  38 
N.  J.  L.  133,  a  count  in  the  declaration 
showed  that  the  plaintiff  was  in  the 
car,  under  the  duty  of  the  defendant  to 
carry  her  safely,  and  then  averred  that 
she  was,  "  through  the  negligence, 
carelessness,  and  misdirection  of  the 
defendant  and  its  agents  and  servants, 
thrown  from  and  under  the  coaches  or 
railcars  of  the  said  defendant,"  etc. 
This  was  held  too  general,  the  court 
distinguishing  such  cases  as  those 
cited  to  the  text  proposition,  in  that 
"  the  present  case  differs  from  these  in 
its  obvious  complexity,  and  in  the  cir- 
cumstances that  the  plaintiff  must  be 
possessed  of  some  further  knowledge 
of  the  manner  of  the  casualty."  But 
see  Breese  v.  Trenton  Horse  R.  Co., 
52  N.  J.  L.  250. 

2.  Columbus,  etc.,  R.  Co.  v.  Powell, 
40  Ind.  37;  Louisville,  etc.,  R.  Co.  v. 
Wood.  113  Ind.  544;  Farewell  z'.  Grand 
Trunk  R.  Co..  15  U.  C.  C.  P.  427; 
Torpy  V.  Grand  Trunk  R.  Co.,  20  U.  C. 
Q.  B.  446.  And  see  in  general  article 
Master  and  Servant,  vol.  13,  pp.  922, 
923- 

3.  Pittsburgh,  etc.,   R.  Co    v.  Theo- 
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authority  of  the  servant  or  agent,  or  that  he  was  acting  within 
the  scope  of  his  employment.* 

Negligence  of  Servants  in  Charge  of  Train,  — -  So  it  is  held  that  it  is  suffi- 
cient to  allege,  in  general  terms,  that  the  injury  complained  of 
was  occasioned  by  the  negligence  of  the  servants  or  employees  of 
the  carrier  in  charge  of  the  train.* 


bald,  51  Ind.  246;  Terre  Haute,  etc., 
R.  Co.  V.  Fitzgerald,  47  Ind.  82; 
Wabash,  etc.,  R.  Co.  v.  Savage,  no 
Ind.  156;  Evansville,  etc.,  R.  Co.  v. 
Baum,  26  Ind.  70;  Farewell  v.  Grand 
Trunk  R.  Co.,  15  U.  C.  C.  P.  427. 

Particular  Servant  or  Agent.  —  An 
allegation  that  the  defendant  was 
maliciously  ejected  from  the  train 
by  the  defendant,  acting  through  its 
agents  or  servants,  is  sufficient  with- 
out describing  the  kind  of  train  and  the 
particular  agent  or  servant.  Wabash 
R.  Co.  %>.  Savage,  no  Ind.  156. 

1.  See  the  last  preceding  note.  And 
see  article  Master  and  Servant^  vol. 
13,  p.  922. 

Where  Servant  Is  Designated.  —  This 
is  held  where  the  particular  servant  is 
designated.  Thus  an  allegation  that 
a  brakeman  or  flagman,  who  was  an 
employee  of  ihe  defendant,  cursed  and 
abused  the  plaintiff,  and  that  v/hen  the 
plaintiff  was  leaving  the  train  at  his 
destination  such  employee  assaulted 
and  beat  him,  sufficiently  charges  that 
the  acts  were  committed  by  a  brake- 
man  in  the  employment  of  the  defend- 
ant and  while  in  the  discharge  of  his 
duties  as  such  employee.  Lampkin  v. 
Louisville,  etc.,  R.  Co.,  106  Ala.  287,  2 
Am.  &  Eng.  R.  Cas.  N.  S.  425. 

So  in  an  action  for  a  wanton  expul- 
sion by  a  conductor,  a  petition  is  not 
fatally  defective  which  fails  to  allege 
that  the  conductor  was  an  agent  or 
servant  of  the  company.  Texas,  etc.. 
R.  Co.  V.  Casey,  52  Tex.  112. 

Known  Authority  of  Certain  Officers.  — 
In  an  action  for  injuries  received  by 
the  tortious  act  of  a  conductor  in  jerk- 
ing the  plaintiff  from  the  step  of  a  car 
of  a  moving  train,  the  plaintiff  not  hav- 
ing had  time  to  alight  because  the 
train  did  not  stop  a  sufficient  length  of 
time  for  that  purpose,  the  complaint 
need  not  allege  the  authority  of  the 
conductor.  Louisville,  etc.,  R.  Co.  v. 
Wood,  113  Ind.  544. 

It  need  not  be  alleged  that  the  con- 
ductor was  specifically  authorized  to 
eject  the  plaintiff.  Travers  v.  Kansas 
Pac.  R,  Co.,  63  Mo.  421. 


In  an  action  for  a  wrongful  expul- 
sion by  a  conductor  of  a  train,  evidence 
of  the  conduct  of  a  flagman  in  compel- 
ling the  olaintiff  to  leav'e  the  train  is 
permissible  when  the  flagman  testifies 
that  he  was  authorized  by  the  con- 
ductor to  expel  the  plaintiff.  Alabama 
G.  S.  R.  Co.  V.  Tapia,  94  Ala.  226. 

Scope  of  £mplo3nnent  Not  Prima  Facie 
Apparent. —  In  an  action  for  damages 
for  an  alleged  assault  by  a  servant  of 
the  railroad  company  while  the  plain- 
tiff was  riding  on  a  freight  train,  the 
duties  of  such  servants  being  prima 
facie  connected  with  the  transportation 
of  freight  only,  the  duties  of  the  assail- 
ant upon  the  particular  train  upon 
which  the  plaintiff  was  riding  must  be 
alleged.  Smith  v.  Louisville,  etc.,  R. 
Co.,  124  Ind.  394.  See  also  Whitehead 
V.  St.  Louis,  etc.,  R.  Co.,  22  Mo.  App. 
6r,  99  Mo.  263. 

2.  Breese  v.  Trenton  Horse  R.  Co., 
52  N.  J.  L.  250;  Gulf,  etc.,  R.  Co.  v. 
Brown,  (Tex.  Civ.  App.  1897)  40  S.  W. 
Rep.  608,  holding  that  in  an  action  for 
injuries  occasioned  by  a  collision  of 
two  of  the  defendant's  trains,  a  general 
allegation  that  the  "  defendant's  serv- 
ants and  employees  were  guilty  of  neg- 
ligence "  included  the  negligence  of 
the  employees  operating  both  trains; 
Torpy  V  Grand  Trunk  R.  Co.,  20  U.  C. 
Q.  B,  446.  See  also  Washington,  etc., 
R.  Co.  V.  Hickey,  5  App.  Cas.  (D.  C.) 
436;  Trabing  v.  California  Nav.,  etc., 
Co.,  121  Cal.  137. 

Facts  which  show  that  a  conductor 
pulled  a  passenger  from  a  train  instead 
of  affording  her  an  opportunity  to 
alight  show  that  the  conductor  was  act- 
ing within  the  scope  of  his  employ- 
ment. Louisville,  etc.,  R.  Co.  v. 
Wood,  113  Ind.  544. 

Facts  Peculiarly  in  Defendant's  Knowl- 
edge.—  In  an  action  to  recover  for 
damages  by  reason  of  the  negligence 
of  the  defendant  in  suddenly  accelerat- 
ing the  speed  of  the  train  while  the 
plaintiff  was  alighting  therefrom,  a 
motion  to  require  the  plaintiff  to  state 
what  agent  or  employee  caused  the  ac- 
celeration was  denied,  such  facts  being 
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5.  Allegations  in  Particular  Cases  —  a.  Personal  Injuries  — 
(i)  Time  and  Place.  —  In  an  action  to  recover  for  personal  injuries 
received  while  being  carried  under  a  contract  of  carriage,  it  is  not 
necessary  to  allege  specificall)'  that  the  place  at  which  the  injury 
occurred  was  between  the  points  of  the  plaintiff's  departure  and 
destination,*  nor  to  specify  the  time  of  the  injury.* 

(2)  Boarding  or  Alighting  from  Cars  —  aa.  That  Train  Was  at 
Proper  Place.  —  In  an  action  for  injuries  received  while  attempting 


peculiarly  within  the  knowledge  of  the 
defendant.  Louisville,  etc.,  R.  Co.  v. 
Crunk,  119  Ind.  542. 

Distinction  Where  Servant  Is  Desig- 
nated. —  Where  it  was  alleged  that  the 
injury  was  occasioned  by  the  negli- 
gence of  a  flagman  in  ordering  the 
plaintiff  to  alight  from  a  moving  train 
in  the  dark  and  in  an  unsafe  place,  it 
was  held  that  an  allegation  of  the  flag- 
man's authority  to  give  such  a  direc- 
tion, or  that  it  was  within  the  scope  of 
his  employment,  or  that  he  gave  it  by 
direction  of  the  conductor,  was  neces- 
sary, and  that  if  such  allegation  was 
not  made  it  would  not  matter  that  the 
evidence  on  the  trial  showed  these 
facts.  Savannah,  etc.,  R.  Co.  v.  Wall, 
g6  Ga.  328,  distinguishing  Central  R. 
Co.  V.  Smith,  69  Ga.  268,  where  the 
allegation  was  general,  that  the  injury 
was  occasioned  by  the  negligence  of 
the  defendant's  agents,  without  speci- 
fying who  the  agents  were. 

But  in  Wilburn  v.  St.  Louis,  etc.,  R. 
Co.,  36  Mo.  App.  203,  wherein  it  was 
alleged  that  "  the  conductor,  or  some 
other  employee  on  said  train  of  said 
defendant,"  ordered  the  plaintiff  to 
jump  from  the  train,  it  was  held  that 
the  objection  that  the  petition  did  not 
state  that  the  other  employee  who  gave 
the  direction  to  alight  was  authorized 
by  the  defendant  to  give  such  direction 
to  passengers  was  not  good,  the  court 
saying:  "  The  passenger  cannot  know, 
at  his  peril,  the  authority  of  the  vari- 
ous servants  of  the  company;  and  if 
one  of  them  undertakes  to  give  a  pas- 
senger such  warning  or  direction,  the 
passenger  is  entitled  to  presume  that 
he  is  authorized  to  do  it  and  is  acting 
in  the  line  of  his  duty  in  doing  it." 
Distinguishing  Farber  v.  Missouri  Pac. 
R.  Co.,  32  Mo.  App.  378,  wherein  the 
plaintiff  was  hurt  by  the  alleged  negli- 
gence of  a  brakeman  of  a  freight  train 
in  putting  him  off  the  train,  and  where 
it  was  held  that  he  could  not  recover 
without  showing  that  the  brakeman,  in 
putting  the  plaintiff  off,  was  acting  in 


the  line  of  his  duty,  in  that  the   plain- 
tiff in  that  case  was  a  trespasser. 

Boarding  Train  at  Place  Not  for  Pas- 
sengers. —  In  an  action  for  injuries  re- 
ceived by  reason  of  the  giving  way 
of  a  defective  handlebar  while  the 
plaintiff  was  attempting  to  board  a 
train,  it  must  appear  that  the  train  was 
at  a  place  at  which  it  was  usual  to  take 
on  passengers,  or  that  the  plaintiff  was 
invited  to  attempt  to  board  the  train  by 
one  who  was  authorized  to  give  such 
an  invitation.  North  Birmingham  R. 
Co.  v..  Liddicoat,  99  Ala.  545. 

1.  International,  etc.,  R.  Co.  v.  Un- 
derwood, 67  Tex.  589,  34  Am.  &  Eng. 
R.  Cas.  570. 

When  Uaterial.  —  In  Missimer  v. 
Philadelphia,  etc.,  R.  Co.,  17  Phila. 
(Pa.)  172,  42  Leg.  Int.  (Pa.)  405,  it  was 
said  that  if  a  railroad  company  could 
be  held  liable  for  an  injury  received 
from  stones  thrown  into  the  windows 
by  persons  on  the  outside  over  whom 
the  railroad  company  had  no  control, 
by  reason  of  the  fact  that  such  conduct 
was  of  frequent  occurrence  at  the  place 
where  the  injury  occurred,  a  declara- 
tion which  does  not  describe  the  local- 
ity where  the  injury  complained  of 
was  inflicted  will  not  raise  the  question 
of  such  liability. 

Variance —  Stopping  at  Unauthorized 
Place.  —  In  North  Birmingham  St.  R. 
Co.  V.  Calderwood,  89  Ala.  247,  it  was 
held  that  if,  in  an  action  for  injuries 
received  by  reason  of  the  failure  of  the 
defendant  to  stop  its  cars  a  sufficient 
length  of  time  to  permit  the  plaintiff  to 
alight  in  safety,  the  proof  was  that  the 
injury  occurred  on  the  east  side  of  the 
street,  where  by  law  the  cars  were  for- 
bidden to  stop,  it  would  create  a  fatal 
variance,  the  allegation  in  the  com- 
plaint being  that  the  injury  occurred 
on  the  west  side  of  the  street,  where 
the  cars  might  lawfully  stop. 

2.  Wabash  R.  Co.  v.  Savage,  no  Ind. 
156. 

Variance.  —  Time  is  said  not  to  be  a 
material  allegation,  and  proof  may  be 
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to  board  a  train  it  should  be  alleged  that  the  train  was  at  a  station 
provided  for  passengers,  or  at  a  place  where  it  was  usual  or  cus- 
tomary to  receive  passengers  on  the  cars,  or  that  the  plaintiff 
was  invited  or  knowingly  permitted,  by  an  authorized  servant  or 
employee  of  the  company,  to  make  the  attempt  at  the  place 
where  it  was  made,  or  that  he  was  in  some  manner  accepted  as  a 
passenger.* 

bb.  Where  Train  Stops  at  Dangerous  Place.  —  A  complaint  for 
injuries  received  while  alighting  at  an  unsafe  place  should  allege 
the  facts  which  show  that  the  place  was  unsafe.* 

cc.  Allegation  of  Details  Without  Conclusion.  —  In  an  action  for 
injuries  received  by  a  passenger  while  alighting  from  a  train,  it  is 
not  necessary  to  allege  that  the  plaintiff  was  in  danger  and  that 
that  fact  was  known  to  the  defendant,  if  circumstances  under 
which  the  injuries  were  received,  and  from  which  this  conclusion 
might  be  drawn,  were  alleged  in  detail.^ 


admitted  to  show  that  the  injury  oc- 
curred at  a  time  different  from  that 
alleged.  St.  Louis,  etc.,  R.  Co.  v.  Ed- 
wards, 3  Tex.  App.  Civ.  Cas.,  §  342. 

1.  North  Birmingham  R.  Co.  v.  Lid- 
dicoat,  gg  Ala.  545. 

A  Charge  that  the  Depot  Was  Not  Suffi- 
ciently Lighted  includes  the  charge  that 
the  platform  about  the  depot  and  the 
grounds  approaching  it  were  not  suffi- 
ciently lighted.  Galveston,  etc.,  R. 
Co.  V.  Thornsberry,  (Tex.  i8gi)  17  S. 
W.  Rep.  521.  , 

A  petition  which  charged  the  defend- 
ant with  negligence  in  not  providing 
"  proper  lights  and  accommodations 
for  passengers  at  its  freight  depot," 
from  which  negligence  the  injuries 
complained  of  resulted  to  the  plaintiff, 
was  held  to  be  sufficient  over  a  general 
demurrer,  the  court  holding  it  to  be 
unnecessary  to  decide  what  the  effect 
would  have  been  had  the  objection 
been  raised  by  special  exceptions. 
Stewart  v.  International,  etc.,  R.  Co., 
53  Tex.  2g7,  2  Am.  &  Eng.  R.  Cas.  497. 

2.  Averment  of  Facts.  —  An  averment 
that  the  servant  of  the  company  knew 
that  the  place  was  an  unsafe  one  for 
getting  off  the  train  is  not  an  averment 
that  the  place  was  in  fact  unsafe. 
Durham  v.  Louisville,  etc.,  R.  Co., 
(Ky.  i8g5)  2g  S.  W.  Rep.  737. 

In  an  action  for  injuries  received 
while  alighting  from  a  street-railway 
car,  by  falling  into  a  ditch  made  in  the 
street  beside  which  the  car  was  stopped, 
it  was  held  that  the  declaration  need 
not  show  that  the  condition  of  the  place 
was  such,  on  account  of  the  absence  of 
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proper  safeguards,  as  to  make  such 
stopping  negligence,  because  the  action 
was  not  founded  upon  this  cause,  but 
was  based  upon  the  duty  of  the  defend- 
ant as  a  carrier  of  passengers  not  to 
expose  them  to  any  danger  in  alighting 
from  its  cars  which  could  be  avoided 
by  an  exercise  of  care.  Richmond  City 
R.  Co.  V.  Scott,  86  Va.  go2,  44  Am.  & 
Eng.  R.  Cas.  418. 

Knowledge  of  Passenger's  Condition.  — 
Where  the  negligence  alleged  was  that 
of  stopping  a  train  at  an  unusual  place 
and  furnishing  the  plaintiff  no  footstool 
by  which  to  alight,  thereby  requiring 
her  to  jump  some  distance  to  the 
ground,'  the  defendant  knowing  the 
plaintiff  to  be  in  a  delicate  state  of 
health,  it  was  held  that  the  allegation 
of  knowledge  on  the  part  of  the  defend- 
ant was  sufficient  without  stating  the 
probative  facts  necessary  to  sustain  it. 
Madden  v  Port  Royal,  etc.,  R.  Co.,  35 
S.  Car.  381. 

Terms  of  Contract  of  Carriage.  —  It  is 
not  necessary  in  such  an  action  to 
allege  the  terms  of  the  contract  of  car- 
riage. Evansville,  etc.,  R.  Co.  v.  Dun- 
can, 28  Ind.  441. 

3.  Galveston,  etc.,  R.  Co.  v.  Thorns- 
berry,  (Tex.  1891)  17  S.  W.  Rep.  521. 

In  an  action  to  recover  for  injuries 
sustained  by  jumping  from  a  moving 
car,  allegations  that  through  the  negli- 
gence of  the  defendant's  servants  it 
became  unfit  for  the  plaintiff  to  remain 
in  the  car,  and  that  his  life  and  limbs 
were  greatly  jeopardized,  and  that  in 
order  to  escape  such  danger  and  pre- 
serve his  life  and  limbs  it  was  neces- 
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dd.  Injury  by  Sudden  Starting.  — An  allegation  that  the  train 
started  before  the  plaintiff  had  a  reasonable  time  to  alight  safely 
is  a  sufficient  averment  that  the  train  was  not  stopped  for  a  suffi- 
cient length  of  time  to  enable  the  plaintiff,  using  due  diligence,  to 
alight  in  safety.* 


aary  for  him  to  jump  from  the  car, 
without  specifically  alleging  the  cir- 
cumstances which  made  the  car  an 
unsafe  and  dangerous  place  and  ren- 
dered his  life  and  limbs  in  jeopardy, 
have  been  held  sufficient.  Eldridge  v. 
Long  Island  R.  Co.,  i  Sandf.  (N.  Y.)  89. 

Negativing  Hypothesis  of  Obvious  Dan- 
ger. —  It  is  also  held  that  though  a 
railroad  company  may  be  negligent  in 
not  stopping  its  train  at  the  proper  and 
customary  place  for  discharging  pas- 
sengers, yet  if  the  danger  of  alighting 
from  a  moving  train  is  obvious  or  ap- 
parent, the  passenger  should  not  make 
the  attempt  to  alight,  and  his  petition 
should  preclude  the  hypothesis  that 
when  he  made  the  attempt  the  danger 
was  obvious  or  apparent.  Durham  v. 
Louisville,  etc.,  R.  Co.,  (Ky.  1895)  29  S. 
W.  Rep.  737. 

1.  McCaslin  v.  Lake  Shore,  etc.,  R. 
Co.,  93  Mich.  556;  Chicago,  etc.,  R.  Co. 
V.  Clausen,  173  111.  105. 

Terms  of  Live-stock  Contract. —  In  an 
action  for  personal  injuries  received  by 
one  traveling  as  a  passenger  on  a 
freight  train  on  a  live-stock  contract,  it 
was  held  that  if  the  plaintiff  was 
entitled  only  to  the  privileges  of  an 
ordinary  passenger  in  leaving  the  train 
before  reaching  his  destination,  it  could 
not  be  admitted  that  he  had  any  right 
to  get  off  at  an  intermediate  point  so  as 
to  make  it  the  duty  of  the  conductor  to 
exercise  a  special  watchfulness  to  pre- 
vent him  from  attempting  to  do  so; 
but  a  complaint  was  held  sufficient  over 
a  general  demurrer,  where  the  contract 
was  alleged  with  sufficient  fulness  to 
show  that  the  plaintiff  was  a  passenger, 
though  in  attempting  to  show  that  he 
had  also  a  right  to  get  off  at  an  inter- 
mediate station  it  alleged  only  that  it 
was  his  right  and  duty,  under  the 
terms  of  the  contract,  to  do  so.  The 
court  said,  however,  that  the  provi- 
sions of  the  contract  which  conferred 
the  right  should  have  been  set  out. 
International,  etc.,  R.  Co.  v.  Downing, 
(Tex.  Civ.  App.  1897)41  S.  W.  Rep.  190. 

What  Agent  Caused  Sudden  Start.  —  It 
is  not  necessary  that  a  complaint 
should  slate  what  agent  or  employee 
caused  the  motion  of  the  train  to  be 


accelerated,  in  an  action  for  damages 
caused  by  the  sudden  acceleration  of 
the  speed  of  a  train  while  the  plaintiff 
was  alighting  therefrom,  such  facts 
being  peculiarly  within  the  knowledge 
of  the  defendant.  Louisville,  etc.,  R. 
Co.  V.  Crunk,  119  Ind.  542,  41  Am.  & 
Eng.  R.  Cas.  158. 

Invitation  to  Alight. —  The  halting  of 
a  train  at  a  station  to  which  the  de- 
fendant undertook  to  carry  the  plaintiff 
is  an  implied  invitation  to  the  plaintiff 
to  alight,  and  in  an  action  for  injuries 
sustained  by  reason  of  the  fact  that  the 
conductor  pushed  the  plaintiff  from  the 
step  of  a  moving  train,  the  plaintiff  not 
having  had  sufficient  time  to  alight, 
there  need  be  no  averment  that  the 
plaintiff  was  invited  or  directed  to 
alight,  even  though  it  be  conceded  that 
the  complaint  proceeds  upon  the  theory 
that  the  liability  was  for  a  negligent 
and  not  for  a  wilful  tort.  Louisville, 
etc.,  R.  Co.  V.  Wood,  113  Ind.  544. 

Defective  Statement  —  Objection.  —  A 
declaration  alleging  that  the  plaintiff's 
wife,  being  a  passenger  on  the  defend- 
ant's train,  undertook  to  alight,  when 
the  car  was  suddenly  started,  causing 
her  to  fall  and  "  thereby  producing 
such  serious  bodily  injuries  to  her  as 
to  deprive  petitioner  for  a  long  time  of 
her  company  and  services,  and  entail 
upon  him  heavy  expense  for  nursing 
and  medical  attention,"  etc.,  was  held 
to  be  wanting  in  sufficient  fulness  and 
detail  as  to  the  manner  in  which  the 
in j  ury  was  caused ;  bu  t  it  was  also  held 
that  advantage  should  have  been  taken 
of  the  defect  by  special  demurrer  at 
the  first  term,  and  that  the  declaration 
should  not  have  been  dismissed  at  the 
trial  term.  James  v.  Atlanta  St.  R. 
Co.,  90  Ga.  695. 

One  Not  Passenger  —  Allegation  of  No-  , 
tice  that  He  Was  Aboard.  —  One  who 
gets  upon  a  train  for  the  purpose  of 
assisting  another  to  find  a  seat  thereon, 
and  is  injured  by  alighting  from  the 
train  while  it  is  in  motion,  must  allege 
in  his  declaration  that  the  company,  or 
its  agents,  or  employees,  had  notice 
that  he  was  upon  the  train  or  that  he 
desired  to  get  off.  Coleman  v.  Georgia, 
R.,   etc.,  Co.,  84  Ga.  i.     See  also  An- 
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Carrying  Beyond  Station.  —  The  fact  that  a  passenger  was  carried 
beyond  his  destination  does  not  of  itself  establish  a  presumption 
that  the  defendant  failed  in  the  performance  of  its  duties  under 
an  allegation  that  the  train  did  not  stop  long  enough  to  permit 
the  plaintiff  to  alight  with  safety.* 

Matter  of  Inducement  —  Variance.  -—  Where  the  gist  of  the  action  is 
the  starting  of  the  train  while  the  plaintiff  was  in  the  act  of  leav- 
ing  it,  matters  of  inducement  will  not  create  a  variance,* 

b.  Carrying  Beyond  Destination  —  Destination  Eeguiar  stopping 
Place.  —  In  an  action  for  carrying  a  passenger  beyond  the  destina- 
tion at  which  he  was  entitled  to  be  discharged  by  reason  of  the 
fact  that  he  had  purchased  a  ticket  thereto,  he  should  aver  that 
the  train  upon  which  he  took  passage  was  one  which  under  the 
rules  and  regulations  of  the  company  should  have  stopped  at  that 
station,^  or  that  by  a  special  contract  he  was  entitled  to  be  dis- 


drews  v.  Ft.  Worth,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1894)  25  S.  W.  Rep.  1040. 

1.  Hewes  v.  Philadelphia,  etc.,  R. 
Co.,  76  Md.  154.  See  also  Louisville, 
etc.,  R.  Co.  V.  Renicker,  8  Ind.  App, 
404. 

2.  As,  where  the  declaration  charged 
negligence  in  permitting  the  car  to  be 
put  in  motion  after  it  had  stopped,  and 
while  the  plaintiff  was  in  the  act  of 
leaving  it,  without  giving  him  reason- 
able time  to  alight,  and  the  proof 
showed  that  the  speed  was  first  slack- 
ened so  as  to  induce  hi.m  to  get  into  a 
position  to  alight  and  then  started  with 
such  violence  as  to  throw  him  off. 
Ridenhour  v.  Kansas  City  Cable  R. 
Co.,  102  Mo.  283.  See  also  Cincinnati, 
etc.,  R.  Co.  V.  Revalee,  17  Ind.  App. 
657;  Patterson  v.  Omaha,  etc.,  R.,  etc., 
Co.,  90  Iowa  247. 

So  in  an  action  to  recover  damages 
for  injuries  received  by  reason  of  the 
fact  that  a  train  did  not  stop  a  suffi- 
cient time  to  permit  the  plaintiff  to 
alight  on  the  platform,  there  is  no  fatal 
variance  where  the  evidence  shows  that 
the  train  stopped  opposite  the  platform 
if  the  plaintiff  had  reason  to  believe  it 
was  the  usual  stopping-place,  though 
in  fact  it  was  not  so.  Leslie  v. 
Wabash,  etc..  R.  Co.,  88  Mo.  50.  See 
also  Patterson  v.  Omaha,  etc.,  R.,  etc, 
Co.,  90  Iowa  247. 

Defective  Brake  Contributing  to  Injury. 
-^  Where  the  negligence  charged  is  the 
premature  starting  of  a  street  car  while 
the  plaintiff  was  alighting,  the  fact  that 
a  defective  brake  contributed  to  the  in- 
jury constitutes  no  variance.  Buck  v. 
People's  St.  R,,  etc.,  Co.,  108  Mo,  179, 
52  Am.  &  Eng.  R.  Cas,  512, 


3.  Ohio,  etc.,  R.  Co.  v.  Hatton,  60 
Ind.  12;  Ohio,  etc.,  R.  Co.  v.  Swart- 
hout,  67  Ind.  567,  See  also  Matthews 
V.  Charleston,  etc.,  R.  Co.,  38  S.  Car. 
429;  Louisville,  etc.,  R.  Co.  v.  Ren- 
icker, 8  Ind.  App.  404;  Pittsburgh, 
etc.,  R.  Co.  V.  Lightcap,  7  Ind.  App. 
249,  wherein  an  allegation  that  the  car- 
rier was  required  by  law  to  stop  at  the 
place  of  plaintiff's  destination  was  held 
not  sufficient,  because  for  aught  that 
appeared  it  might  have  been  that  the 
carrier's  stopping  place  and  regular 
station  at  that  point,  for  that  train, 
were  not  one  and  the  same. 

Averment  of  Knowledge  of  Schedule.  — 
Where,  according  to  a  published  time 
card  of  a  railroad  company,  the  train 
on  which  the  plaintiff  took  passage 
stopped  at  the  station  at  which  he 
wished  to  be  discharged,  it  need  not  be 
averred,  in  the  petition  for  a  breach  of 
contract  of  carriage  in  carrying  the 
plaintiff  beyond  said  station,  that  he 
knew  that  the  train  was  scheduled  to 
stoD  at  that  station.  Louisville,  etc., 
R.  "Co.  V.  Cayce,  (Ky.  1896)  34  S.  W, 
Rep.  896. 

Proof  under  Allegation  that  Plaintiff 
Was  Put  Off,  —  It  is  not  necessary  to 
prove  that  the  plaintiff  was  expelled  by 
force  under  an  allegation  that  she  was 
"  put  off  "  by  the  conductor,  or  "  com- 
pelled to  get  off,"  but  it  is  sufficient  to 
show  that,  having  been  carried  some 
distance  beyond  the  station,  the  con- 
ductor refused  to  have  the  train  moved 
back,  and  ordered  her  to  get  off.  Ala- 
bama G.  S.  R.  Co.  V.  Sellers,  93  Ala.  9, 

Wilful  Befusal  or  Negligent  Failure.  — 
Under  an  allegation  that  the  conductor 
"  wilfully  refused  to  stop,"   proof  of 
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charged  at  that  station.  * 

c.  Refusal  to  Stop  and  Receive  Passenger.  —  Where  by 
a  special  agreement  a  railroad  company  obligates  itself  to  stop  a 
train  at  a  particular  station  on  a  certain  day  to  take  on  a  passen- 
ger, in  an  action  for  a  failure  to  perform  this  duty  it  need  not  be 
alleged  that  the  train  was  scheduled  to  stop  at  such  station.* 

d.  Expulsion  —  (i)  Necessity  of  Averment.  —  It  is  not  enough 
to  aver  generally  that  the  plaintiff  was  wrongfully  put  off  and 
excluded  from  a  car,  but  the  plaintiff  must  set  forth  in  his  declara- 
tion sufficient  to  show  that  the  expulsion  was  improper  and 
wrongful.' 

Discrimination  Against  Color  or  Eace.  —  If  a  person  is  denied  or  dis- 
turbed in  the  enjoyment  of  any  right  on  the  ground  of  his  color 
or  race,  such  denial  or  disturbance  constituting  an  actionable 
injury,  the  nature  of  the  right  and  the  wrong  and  injury  done 
should  be  stated.* 


mere  negligence  in  failing  to  stop 
would  be  a  fatal  variance  between  the 
allegation  and  the  proof.  Louisville, 
etc.,  R.  Co.  V.  Johnston,  79  Ala.  436. 

Joinder  of  Trespass  and  Case.  —  Where 
one  count  in  a  complaint  alleges  fail- 
ure and  refusal  to  stop  the  train  at  the 
plaintiff's  destination,  and  further  that 
the  plaintiff  was  carried  past  said  sta- 
tion and  was  then  put  off  against  her 
protest  and  objection,  it  is  a  joinder  of 
case  and  trespass  alleged  conjunc- 
tively, and  a  general  denial  casts  upon 
the  plaintiff  the  burden  of  proving 
both  phases.  Louisville,  etc.,  R.  Co.  v. 
Dancy,  97  Ala.  338. 

1.  Ohio,  etc.,  R.  Co.  v.  Hatton,  60 
Ind.  12;  Evansville,  etc.,  R.  Co.  v. 
Wilson,  20  Ind.  App.  5. 

2.  Evansville,  etc.,  R.  Co.  v.  Wilson, 
20  Ind.  App.  5. 

3.  It  Must  Appear  that  the  Plaintiff  Was 
Bightfully  upon  the  Car,  else  his  expul- 
sion might  not  necessarily  be  wrong- 
ful. Barnum  v.  Baltimore,  etc.,  R. 
Co.,  5  W.  Va.  17.  See  supra,  II,  2. 
Relation  of  Passenger. 

Freight  Trains.  —  In  an  action  for 
damages  for  an  assault  committed  by 
one  of  the  defendant's  servants  upon 
the  plaintiff,  facts  must  be  alleged 
which  show  the  relationship  of  carrier 
and  passenger,  to  remove  the  presump- 
tion that  the  freight  train  was  con- 
fined exclusively  to  the  transportation 
of  freight.  Smith  v.  Louisville,  etc., 
R.  Co.,  124  Ind.  394;  Whitehead  v. 
St.  Louis,  etc.,  R.  Co.,  22  Mo.  App. 
63,  99  Mo.  263;  Snyder  v.  Hannibal, 
etc.,  R.  Co.,  60  Mo.  413. 

Misdirection  of  Ticket  Agent.  —  In  the 


absence  of  any  averment  of  declara- 
tions made  by  a  ticket  agent  ihat  the 
plaintiff  might  enter  a  train  without  a 
ticket  and  pay  fare  on  the  car  to  a  cer- 
tain point,  such  declarations  cannot  be 
proved  on  the  trial.  Wells  v.  Alabama 
G.  S.  R.  Co.,  67  Miss.  31. 

Ejection  —  Force.  —  I  n  an  action  by  a 
passenger  for  ejection,  the  declaration 
alleged  that  the  company's  servants 
"  did  forcibly,  and  with  great  violence, 
thrust  and  eject  the  plaintiff,"  and  it 
was  held  that^  the  declaration  in  itself 
did  not  imply  excessive  force,  there 
being  nothing  to  show  whether  plaintifT 
resisted,  nor  how  much  force  was 
necessary.  Churchill  v.  Chicago,  etc., 
R.  Co.,  67  111.  390. 

4.  Redding  v.  South  Carolina  R.  Co., 
5  S.  Car.  67,  wherein  the  language  of 

the  pleading  that  "  on  the day  of 

February,  1870,  the  defendants  injuri- 
ously and  unlawfully  made  a  distinc- 
tion on  account  of  the  color  and 
supposed  race  of  the  above  named  Julia 
A.  Redding,  so  as  to  damage,  and  ac- 
tually damaging,  the  standing,  com- 
fort, and  happiness  of  the  above-named 
plaintiff."  This  was  held  to  state  no 
cause  of  action,  the  court  saying: 
"  The  ground  of  injury  alleged  is  that 
defendants  '  made  a  distinction,'  as  it 
regards  color  or  race.  In  what  this 
distinction  consisted  is  not  stated;  nor 
does  the  law  attach  an  idea  to  the  mak- 
ing of  a  distinction  as  the  ground  of  an 
injury  sounding  in  damages.  The 
alleged  damage  to  standing,  comfort, 
and  happiness  cannot,  therefore,  be 
ascribed  to  any  injury  known  to  the 
law  as  such." 
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(2)  Compliance  with  Rules.  —  It  is  not  necessary  to  allege  that 
at  the  time  of  his  expulsion  the  passenger  was  complying  with 
the  reasonable  rules  of  the  company,  or  that  he  was  not  about  to 
violate  any  of  such  reasonable  rules.* 

(3)  Plaintiff's  Destination  Regular  Stopping  Place.  —  It  is  held 
that  where  a  complaint  proceeds  upon  the  theory  of  a  wrongful 
expulsion  before  arrival  at  the  point  of  the  plaintiff's  destination, 
it  should  allege,  as  in  the  case  of  a  carriage  beyond  destination, 
that  the  rules  of  the  company  provided  that  the  train  on  which 
the  plaintiff  took  passage  should  stop  at  the  station  named  on 
his  ticket.* 

6.  Relating  to  Baggage.  —  Where  allegations  are  sufficient  to 
raise  the  relation  of  carrier  and  passenger  they  are  also  sufficient 
to  show  the  right  to  the  carriage  of  baggage.* 


1.  South  Florida  R.  Co.  v.  Rhodes, 
25  Fla.  40,  37  Am.  &  Eng.  R.  Cas.  100. 
If  the  plaintiff  was  accepted  as  a  pas- 
senger and  thereafter  became  obnox- 
ious from  any  cause,  this  latter  fact  is 
a  matter  of  defense.  White  v.  Chesa- 
peake, etc.,  R.  Co.,  26  W.  Va.  803. 
See  also  Farewell  v.  Grand  Trunk  R. 
Co.,  15  U.  C.  C.  P.  427;  Tarbell  v. 
Central  Pac.  R.  Co.,  34  Cal.  616. 

Theory  of  Case.  —  If  the  action  is 
brought  upon  the  theory  that  the  plain- 
tiff was  expelled  with  unnecessary 
force,  it  proceeds  upon  the  ground  that 
an  unlawful  act  was  committed  and  the 
unlawfulness  of  the  act  must  be  affirma- 
tively shown.  Such  acts  cannot  be 
shown  to  be  unlawful  by  epithets; 
facts  alone  will  have  this  effect.  If  the 
complaint  proceeds  upon  the  theory 
that  the  plaintiff  was  wrongfully 
ejected,  it  will  be  good  irrespective  of 
the  degree  of  force  used,  the  pivotal 
question  in  such  a  case  being  whether 
or  not  the  passenger  was  rightfully  on 
the  train.  Chicago,  etc.,  R.  Co.  v. 
Bills,  104  Ind.  14;  White  v.  Evansville, 
etc.,  R.  Co.,  133  Ind.  480,  58  Am.  & 
Eng.  R.  Cas.  479;  Churchill  v.  Chi- 
cago, etc.,  R.  Co.,  67  111.  390. 

2.  Chicago,  etc.,  R.  Co.  v.  Bills,  104 
Ind.  14;  White  v.  Evansville,  etc.,  R. 
Co.,  133  Ind.  480,  58  Am.  &  Eng.  R. 
Cas.  479;  Lake  Erie,  etc.,  R.  Co,  v. 
Lucas,  18  Ind.  App.    239. 

Allegation  as  to  Station  Where  Train  Is 
Boarded.  —  A  sheriff,  having  the  right, 
under  the  statute,  to  ride  upon  a 
freight  train,  was  ejected  therefrom  at 
Jefferson,  where  the  train  was  standing 
and  where  he  boarded  it.  He  brought 
an  action  against  the  railway  company 
for     damages,    and     in     his     petition 


averred  that  the  "  train  stopped  regu- 
larly, as  well  as  on  said  day,  *  *  * 
at  Jefferson."  It  was  held  that  the 
word"  regularly,"  as  applied  to  Jeffer- 
son, was  surplusage,  and  that  it  was 
sufficient  to  prove  that  the  train  had  in 
fact  stopped  at  Jtfferson  when  the 
sheriff  got  aboard.  Allen  v.  Lake 
Shore,  etc.,  R.  Co.,  57  Ohio  St.  79. 

3.  Bonner  v.  De  Mendoza,  (Tex, 
App.  1891)  16  S.  W.  Rep.  976. 

Description.  —  A  description  as  "  one 
trunk  "  containing  certain  articles 
designated,  and  among  others  "  cloth- 
ing and  personal  wearing  apparel," 
was  held  sufficient  in  a  declaration  to 
recover  for  a  failure  to  deliver  bag- 
gage. Montgomery,  etc.,  R.  Co.  v. 
Culver,  75  Ala.  587,  22  Am.  and  Eng. 
R.  Cas.  411. 

Baggage  Carried  Oratnitoosly.  —  In 
Flint,  etc.,  R.  Co.  v.  Weir,  37  Mich. 
Ill,  it  was  held  that  where  property  is 
in  question  there  is  no  reason  why  a 
different  rule  should  be  applied  to  a 
railroad  taking  charge  of  property  gra- 
tuitously from  that  which  governs  the 
relation  in  the  case  of  any  other  gratui- 
tous bailment,  and  tha{  assumpsit  is 
not  maintainable  to  recover  for  loss  of 
baggage  being  carried  free,  though  for 
neglecting  to  use  that  degree  of  care 
which  the  law  exacts  from  a  gratuitous 
bailee,  an  action  of  tort  may  be 
brought. 

Parties.  —  Where  samples  are  ac- 
cepted as  baggage  from  a  drummer, 
his  employer  may  sue  for  their  injury, 
though  the  contract  of  carriage  is  made 
with  the  drummer.  .  Ft.  Worth,  etc., 
R.  Co.  -J.  J.  B.  Rosenthal  Millinery 
Co.,  (Tex.  Civ.  App.  1895)  29  S.  W. 
Rep.  iq6.     See  also  Lake   Shore,  etc.. 
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7.  Theory  of  Case  —  Variance  —  Eecovery  Must  Be  on  Case  Presented.  — 
In  an  action  by  a  passenger  against  a  carrier  the  declaration  or 
complaint,  as  in  other  cases,  must  proceed  upon  a  distinct  and 
definite  theory,  and  upon  that  theory  the  case  must  stand  or  fall.  ^ 

Theory  Gathered  from  General  Scope  of  Pleading.  —  The  theory  upon 
which  a  complaint  proceeds  must  be  gathered  from  the  general 
scope  of  the  pleading  and  not  from  detached  allegations,*  and 


R.    Co.    V.    Hochstim,    67     111.    App. 

514. 

A  Husband  may  recover  for  articles 
furnished  by  him  and  used  by  his  wife. 
Curtis  V.  Delaware,  etc.,  R.  Co.,  74  N. 
Y.   116. 

Property  Stolen  from  Custodian  in 
Sleeping  Car.  —  Where  money  is  in- 
trusted to  a  man  for  the  payment  of 
the  expenses  of  a  lady  traveling  in  his 
company,  and  it  is  stolen  from  him  by 
an  employee  of  the  sleeping  car  in 
which  they  are  traveling,  his  posses- 
sion is  sufficient  to  support  an  action 
against  a  trespasser,  and  he  may  bring 
an  action  for  the  recovery  thereof 
against  the  sleeping-car  company. 
Pullman  Palace  Car  Co.  tk  Gavin,  93 
Tenn.  53. 

1.  Chicago,  etc.,  R.  Co.  v.  Hawk,  36 

III.  App.  327;  Chicago,  etc.,  R.  Co.  v. 
Bills,  104  Ind.  14;  Citizens'  St.  R.  Co. 
7j.  Willoeby,  134  Ind.  565;  Everett  v. 
Chicago,  etc.,  R.  Co.,  69  Iowa  19; 
Harding  v.  Chicago,  etc.,  R.  Co.,  56 
Mich.  628,  21  Am.  &  Eng.  R.  Cas.  410; 
De  Foe  v.  St.  Paul  City  R.  Co.,  65  Minn. 
319;  Price  V.  St.  Louis,  etc.,  R.  Co.,  72 
Mo.  416;  Ely  V.  St.  Louis,  etc.,  R.  Co., 
77  Mo.  34,  16  Am.  &  Eng.  R.  Cas.  342; 
Jacquin  v.  Grand  Ave.  Cable  Co.,  57 
Mo.  App.  320;  Missimer  v.  Philadel- 
phia, etc.,  R.  Co.,  17  Phila.  (Pa.)  173, 
42  Leg.  Int.  (Pa.)  405;  Christie  v.  Gal- 
veston City  R.  Co.,  (Tex.  Civ.  App, 
1897)  39  S.  W.   Rep.   639.     See    infra, 

IV.  2.  Scope  of  Instruction. 

In  an  Action  for  Wrongful  Expulsion 
no  recovery  can  be  had  for  negligent 
carrying  beyond  the  plaintiff's  station. 
Thus  where  on  one  day  the  plaintiff 
was  negligently  carried  beyond  his  sta- 
tion and  on  the  next  day  he  attempted 
to  return  to  that  station  on  one  of  the 
defendant's  trains,  refusing  to  pay  his 
fare  for  such  return  trip,  and  was 
ejected  for  the  refusal  to  pay  his  fare, 
an  instruction  that  the  defendant  was 
liable  if  it  negligently  carried  the 
plaintiff  beyond  his  station  was  held  to 
be  erioneous.     Louisville,  etc.,  R.  Co. 

V.  Lewis,  (Ky.  1893)  2i  S.  W.  Rep.  341. 


Nor,  in  such  an  action,  can  damages 
for  injuries  from  exposure  be  recov- 
ered. Harding  v.  Chicago,  etc.,  R. 
Co..  56  Mich.  628,  21  Am.  &  Eng.  R. 
Cas.  410. 

Action  for  Injuries  While  Alighting.  — 
Where  the  gist  of  an  action  is  for  the 
recovery  of  damages  for  injuries  re- 
ceived while  alighting  from  a  train,  a 
recovery  cannot  be  had  for  a  cause  of 
action  for  carrying  the  plaintiff  past 
his  destination.  Louisville,  etc.,  R. 
Co.  V.  Renicker,  8  Ind.  App.  404. 

Effect  of  Denial  of  Duty.  —  Where  the 
defense  admits  the  absence  of  any 
attempt  to  perform  the  duty  ot  seeing 
to  the  care  of  an  ejected  passenger,  and 
rests  upon  a  denial  of  any  such  duty, 
the  kind  and  degree  of  care  to  be  ex- 
ercised under  peculiar  conditions  at 
the  particular  place  are  not  involved. 
Conolly  V.  Crescent  City  R.  Co.,  41  La. 
Ann.  57. 

2.  Citizens'  St.  R.  Co.  v.  Willoeby, 
134  Ind.  565.  And  see  in  general  arti- 
cle Theory  of  the  Case. 

Effect  of  Charging  Wilful  and  Wrong- 
ful Injury.  —  Where  the  gist  of  the 
complaint  is  an  injury  occasioned  by 
the  wilful  acts  of  a  servant  of  the  car- 
rier, the  recovery  can  only  be  had  by 
showing  a  wilful  injury.  Indiana, 
etc.,  R.  Co.  V.  Durdge,  94  Ind.  46; 
Highland  Ave.,  etc.,  R.  Co.  v.  Winn, 
93  Ala.  306,  holding  that  the  question 
whether  the  act  is  wilful  is  one  for  the 
jury.  See  also  South,  etc.,  Alabama 
R.  Co.  V.  Schaufier,  75   Ala.  136. 

In  an  action  for  injuries  alleged  to 
have  been  occasioned  by  the  "  negli- 
gent, careless,  wilful,  heedless,  and 
improvident  acts  of  said  conductor" 
in  pulling  the  plaintiff  from  a  car  while 
she  was  attempting  to  alight,  the  com- 
plaint showed  a  case  of  negligence  and 
not  a  wilful  injury,  notwithstanding 
the  use  of  the  word  '*  wilful."  Louis- 
ville,  etc..   R.   Co.  V.  Wood,    113   Ind. 

544- 

Where  the  declaration  seeks  to  re- 
cover for  an  unlawful  expulsion  and 
not   for  a   removal  wiih   unnecessary 
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statements  of  facts  merely  as  steps  leading  up  to  the  injury  counted 
on  will  not,  for  the  purpose  of  restricting  the  plaintiff's  measure 
of  damages,  be  construed  as  the  statement  of  the  cause  of  action 
upon  which  a  recovery  is  sought.* 

Negligence.  —  The  plaintiff  must  recover,  if  at  all,  upon  the  negli- 
gence charged  and  not  upon  some  other  negligence  of  which  the 
defendant  has  had  no  notice.*     It  is  not  necessary,  however,  that 


force  or  violence,  if  the  remov^al  itself 
was  justifiable,  unnecessary  force  can- 
not be  shown.  Chicago,  etc.,  R.  Co. 
V.  Field,  7  Ind.  App.  172;  Johnson  v. 
Concord  R.  Corp.,  46  N.  H.  213. 

On  the  other  hand,  where  gross  neg- 
ligence is  charged,  an  allegation  of  the 
relation  of  passenger  and  carrier  is  not 
material,  though  a  recovery  cannot  be 
had  upon  proof  of  that  slight  degree  of 
negligence  which  would  have  been 
sufficient  to  charge  the  defendant  had 
the  relation  existed.  Way  v.  Chicago, 
etc.,  R.  Co.,  73  Iowa  463,  34  Am.  & 
Eng.   R.  Cas.  286. 

Wilful  Expulsion  of  Trespasser.  —  So 
where  a  wilful,  malicious,  forcible,  and 
violent  assault  was  charged  as  com- 
mitted upon  a  passenger,  it  was  held 
that  proof  showing  the  plaintiff  to  have 
been  a  trespasser  could  not  create  a 
variance.  Mykleby  v.  Chicago,  etc., 
R.  Co.,  39  Minn.  54,  34  Am.  &  Eng.  R. 
Cas.  387. 

1.  Denver,  etc..  Rapid  Transit  Co.  v. 
Dwyer,  20  Colo.  132,  wherein  a  com- 
plaint alleged  that  the  defendant  so 
negligently  ran  a  motor,  on  the  steps 
of  which  the  plaintiff  was  riding,  at  a 
high  rate  of  speed  past  its  usual  stop- 
pjng-pl5te,  that  the  plaintiff  was  unable 
to  alight.  This  was  held  to  be  the 
allegation  of  the  steps  leading  to  the 
injury  set  out  in  the  further  allegation 
that  the  car  was  carelessly  and  negli- 
gently run  into  a  cut,  the  embankment 
of  which  had  been  so  carelessly  and 
negligently  left  near  the  track  as  to 
leave  the  plaintiff  no  space  to  escape, 
so  that  he  was  caught  between  the 
steps  and  the  bank  and  sustained  the 
injuries  complained  of. 

2.  Chicago,  etc.,  R.  Co.  v.  Hawk,  36 
111.  App.  327;  De  Foe  v,  St.  Paul  City 
R.  Co.,  65  Minn.  319. 

A  Specified  Act  of  Negligence  alleged 
will  not  justify  a  recovery  upon  proof 
of  another  and  different  act  of  negli- 
gence. If  the  cause  of  action  alleged 
is  that  the  defendant  failed  to  stop  its 
train  long  enough  to  permit  the  plain- 
tifif  to  alight  with  safety,   a  recovery 


cannot  be  had  on  account  of  the  failure 
of  the  company  to  keep  the  platform 
lighted.  Price  v.  St.  Louis,  etc.,  R. 
Co.,  72  Mo.  414,  distinguishing  between 
a  case  where  there  is  a  mere  variance  in 
some  particular  which  may  not  be  ma- 
terial under  the  statute  and  one  where 
there  is  a  failure  of  proof  altogether, 
as  in  this  case.  See  also,  upon  the 
same  principle,  Mayor  v.  Humphries, 
I  C.  &  P.  251,  II  E.  C.  L.  379,  holding: 
that  where  the  cause  of  action  was- 
alleged  to  be  the  overturning  of  a 
stagecoach  through  the  negligence  of 
the  driver,  a  recovery  could  not  be  had 
if  the  stage  was  overturned  from  the 
coming  out  of  a  linchpin;  Murray  v.. 
Silver  City,  etc.,  R.  Co.,  3  N.  Mex.  337, 
26  Am.  &  Eng.  R.  Cas.  154,  holding 
that  in  an  action  for  an  injury  caused 
by  negligence  in  driving  and  manag- 
ing a  train,  evidence  of  the  negligent 
construction  of  a  platform  would  not 
be  admitted;  Ely  v.  St.  Louis,  etc.,  R. 
Co.,  77  Mo.  34,  16  Am.  &  Eng.  R.  Cas. 
342,  holding  that  where  the  cause  of 
action  alleged  was  negligence  on  the 
part  of  the  carrier  in  running  a  train 
over  a  track  which  had  been  under- 
mined by  a  flood,  a  recovery  could  not 
be  had  for  defects  in  the  roadbed  or  in 
the  ties  or  materials  used  on  the  road. 

So  an  allegation  that  the  injury  was 
occasioned  by  a  defective  roadbed  will 
not  admit  proof  that  it  was  occasioned 
by  a  defective  axle.  Texas  Pac.  R. 
Co.  V.  Buckelew,  3  Tex.  Civ.  App.  272; 
nor  will  allegations  of  defective  appli- 
ances admit  proof  of  a  defective  road- 
bed. Jacquin  v.  Grand  Ave.  Cable 
Co.,  57  Mo.  App.  320. 

Cumulative  Matter.  —  Where  the  neg- 
ligence charged  was  the  premature 
starting  of  the  street  car  while  the 
plaintiff  was  alighting,  the  mere  fact 
that  a  defective  brake  contributed  to 
the  injury  will  not  constitute  a  vari- 
ance. Buckz/.  People's  St.  R.,  etc.,  Co.^ 
108  Mo.  179. 

A  count  alleged  that  at  the  time  when 
the  car  in  which  the  plaintiff  was  rid- 
ing was   thrown  from  the   track   and 
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every  injury  specified  in  the  plaintiff's  allegations  should  be  shown 
to  have  been  occasioned  by  the  accident  as  alleged.* 

Fatal  Variance  —  Total  Failure  of  Proof.  —  If  the  proof  on  the  trial 
fails  to  establish  the  cause  of  action  set  up,  as  in  other  cases,  the 
variance  will  be  fatal.* 

Variance  in  Mere  Detail.  —  But  a  variance  merely  in  the  detail  of  a 
transaction,  which  does  not  change  the  gist  of  the  cause  of  action, 
will  not  be  material.' 


overturned,  the  rails  on  the  track  were 
old,  worn,  and  unsound,  and  the  cross- 
ties  rotten  and  unsound;  that  the  train 
was  running  at  a  great  rate  of  speed; 
and  that"  said  accident  was  caused  by 
the  gross  negligence  of  said  defendant 
in  running  its  train  at  such  a  rate  of 
speed  over  said  rails,  and  by  the  gross 
negligence  of  said  defendant  in  using 
and  permitting  to  be  used  said  old  and 
worn  iron  rails  and  rotten  and  unsound 
cross-ties,  after  they  had  become  unfit 
for  use."  The  avermentof  negligence 
not  being  confined  to  the  rate  of  speed 
at  which  the  train  was  running,  it  was 
held  that  the  defendant  could  not  claim 
a  verdict  on  the  ground  that  there  was 
no  evidence  showing  an  improper  rate 
of  speed.  Alabama  G.  S.  R.  Co.  v. 
Hill,  93  Ala.  514. 

1.  Moore  v.  Des  Moines,  etc.,  R.  Co., 
69  Iowa  491,  27  Am.  &  Eng.  R.  Cas. 
315.  See  also  the  article  Personal  In- 
juries. 

2.  Dickson  v.  Broadway,  etc.,  R. 
Co.,  41  How.  Pr.  (N.  Y.  Super.  Ct.) 
151,  holding  that  where  the  cause  of 
action  set  up  was  that  the  plaintifi  was 
thrown  from  a  street  car  while  attempt- 
ing to  alight,  evidence  that  the  plain- 
tiff of  her  own  accord  jumped  or 
stepped  from  the  car  while  it  was  in 
motion  failed  to  support  the  cause  of 
action.  See  also  De  Foe  v.  St.  Paul 
City  R.  Co.,  65  Minn.  319. 

3.  Sadden  Starting  While  Alighting  — 
Plaintiff's  Position.  —  Where  the  decla- 
ration alleged  that  the  plaintiff,  stand- 
ing upon  the  lower  step  of  the  car,  was 
in  the  act  of  stepping  therefrom  and 
was  thrown  to  the  ground  by  the  sud- 
den starting  of  the  car,  evidence  that 
the  plaintiff  stood  near  the  door  would 
not  create  a  variance,  the  gist  of  the 
action  being  that  the  train  started  while 
the  plaintiff  was  about  to  alight,  and 
the  place  where  the  plaintiff  was  stand- 
ing was  not  a  necessary  allegation. 
McCaslin  v.  Lake  Shore,  etc.,  R.  Co., 
93  Mich.  553,  52  Am.  &  Eng.  R.  Cas. 
290.  See  also  Cincinnati,  etc.,  R.  Co. 
V.  Revalee,  17  Ind.  App.  657. 


114:^ 


Starting  After  Stopping  Short  of  Flat- 
form.  —  Where  the  cause  of  action  set 
up  was  that  the  train  did  not  stop  a 
suflScient  length  of  time  to  permit  the 
plaintiff  to  alight  on  the  platform,  the 
fact  that  the  train  stopped  opposite 
the  platform,  not  at  the  usual  stopping 
place  but  in  a  spot  which  the  plaintiff 
had  reason  to  believe  was  the  usual 
stopping  place,  and  then  started  before 
the  plaintiff  could  alight,  was  held  to 
create  no  variance.  Leslie  v.  Wabash, 
etc.,  R.  Co.,  88  Mo.  50,  26  Am.  &  Eng. 
R.  Cas.  229.  See  also  Belt  Electric 
Line  Co.  v.  Tomlin,  (Ky.  1897)  40  S.  W. 
Rep.  925;  Patterson  v.  Omaha,  etc., 
R.,  etc.,  Co.,  90  Iowa  247. 

Allegation  that  Train  Had  Stopped.  — 
Where  the  cause  of  action  set  up  was 
negligence  in  permitting  the  car  to  be 
put  in  motion  while  the  plaintiff  was  in 
the  act  of  leaving  it,  without  giving 
him  reasonable  time  to  alight,  and  the 
proof  showed  that  the  speed  was  first 
slackened  so  as  to  induce  the  plaintiff 
to  get  into  a  position  to  alight  and 
then  increased  with  such  violence  as  to 
throw  him  off,  it  was  held  that  the 
averment  that  the  defendant  stopped 
the  cars  for  the  purpose  of  permitting 
the  plaintiff  to  alight  was  only  the 
statement  of  a  matter  of  inducement; 
that  the  negligence  consisted  in  per- 
mitting the  car  to  be  put  in  motion 
while  the  plaintiff  was  in  the  act  of 
leaving,  and  that  there  was  no  failure 
of  proof  or  variance  between  the  facts 
alleged  and  the  facts  proved.  Riden- 
hour  V.  Kansas  City  Cable  R.  Co.,  102 
Mo.  2S3;  and  to  the  same  effect,  Hill  v. 
West  End  St.  R.  Co.,  158  Mass.  458. 

Jumping  from  Car  in  Anticipation  of 
Collision.  —  Where  a  declaration  alleged 
that  the  plaintiff  was  pushed  and 
shoved  from  her  seat  and  thrown  to  the 
ground  during  an  excitement  among 
the  passengers  in  a  car  in  which  she 
was  riding,  caused  by  an  anticipated 
collision,  it  was  held  not  to  be  a  ma- 
terial variance  that  the  plaintiff  in  fact 
jumped  from  the  car  in  order  to  avoid 
the  anticipated    injury.     Washington, 


Volume  XV. 


Pleading. 


PASSENGERS. 


Joinder  of  Counts* 


Proof  tinder  Comprehensive  Allegations.  —  So  also  matters  which  are 
not  alleged  may  be  shown  when  the  other  allegations  of  the  plead- 
ing are  sufficiently  broad  to  cover  them,  as  that  a  passage  between 
cars  was  not  sufficiently  lighted,  under  an  allegation  that  the 
depot  was  not  sufficiently  lighted ;  *  that  the  brake  rod  was 
broken,  under  an  allegation  that  the  braking  apparatus  was  in  bad 
repair  and  useless  for  the  purpose  of  controlling  the  car;*  and 
the  like.* 

8.  Joinder  of  Counts  and  Duplicity  —  a.  Several  Counts  to 
Meet  Evidence.  —  Several  counts  may  be  joined  for  the  pur- 
pose of  meeting  different  phases  of  the  case  as  it  may  be  developed 
by  the  evidence.* 


etc.,  R.  Co.  V.  Hickey,  5  App.  Cas.  (D. 
C.)  436. 

1.  Galveston,  etc.,  R.  Co.  v.  Thorns- 
berry,  (Tex.  1891)  17  S.  W.  Rep. 
521. 

2.  St.  Joseph,  etc.,  R.  Co.  v.  Hedge, 
44  Neb.  460. 

3.  In  Cogswell  v.  West  St.,  etc.. 
Electric  R.  Co.,  5  Wash.  56,  it  was  held 
that  an  allegation  that  the  defendant 
so  negligently  and  unskilfully  con- 
ducted itself  in  the  management  of  its 
car  that  through  the  negligence  of  the 
defendant  and  its  servants  in  guiding 
the  car  the  plaintiff  was  injured,  was 
broad  enough  to  cover  the  admission 
of  the  motorman's  statement  that  the 
brake  rod  was  too  long,  so  that  when 
the  brake  chain  was  wound  around  the 
brake  staff  the  full  length  the  rod  did 
not  take  up  the  full  slack,  and  there- 
fore the  brake  did  not  press  firmly 
against  the  wheels. 

Allegation  of  Failore  to  Keep  Flagman 
at  Station.  —  In  an  action  brought  by 
one  who  was  struck  by  a  passing 
train  when  about  to  take  passage  on 
another  train,  under  an  allegation  that 
the  defendant  failed  to  keep  a  flagman 
at  the  station  to  warn  persons  travel- 
ing, etc.,  testimony  as  to  the  conduct 
of  the  fiagman  was  held  to  be  perti- 
nent, as  the  allegation  meant  more 
than  merely  that  there  was  no  flagman 
employed  there.  Pennsylvania  Co.  v. 
Rudel,  100  111.  603. 

Objection.  —  The  objection  of  a  vari- 
ance, when  presented  as  a  point  of  law 
for  review  on  appeal,  must  be  raised 
in  some  way  upon  the  trial,  and  the 
variance  be  pointed  out,  to  enable  the 
trial  court  to  pass  upon  it.  Chicago, 
etc.,  R.  Co.  V.  Clausen,  173  III.  107. 
A  variance  must  be  taken  advantage 
of  in  the  manner  pointed  out  by  the 
.statute.     Ridenhour    v.    Kansas    City 


Cable  R.  Co.,  102  Mo.  283.  See  in 
general  article  Variance. 

4.  Gulf,  etc.,  R.  Co.  v.  Buford,  2 
Tex.  Civ.  App.  115,  holding  that  a  pe- 
tition was  properly  framed  for  this 
purpose  which  charged  in  one  count 
that  the  plaintiff  was  thrown  from  the 
car  without  fault  on  his  own  part  and  in 
another  that  he  was  injured  by  volun- 
tarily attempting  to  leave  the  train. 

£z  Delicto  and  Ex  Contractu.  —  But  an 
action  for  assault  cannot  be  joined 
with  an  action  ex  contractu  for  a  breach 
of  contract  of  carriage.  Norfolk,  etc., 
R.  Co.  V.  Wysor,  82  Va.  250,  26  Am.  & 
Eng.  R.  Cas.  234. 

Expulsion  and  Injury  to  Property.  —  A 
declaration  which  in  one  count  charged 
a  trespass  for  forcible  expulsion  and  in 
another  negligent  damaging  of  the 
plaintiff's  tool  chest  has  been  held  bad 
for  misjoinder  of  causes.  Havens  v. 
Hartford,  etc.,  R.  Co.,  26  Conn.  220. 

Expulsion  —  Double  Counts.  —  In 
Spicer  v.  Lynn,  etc.,  R.  Co.,  149  Mass. 
207,  one  count  in  the  declaration 
alleged  that  plaintiff,  a  female  passen- 
ger, entered  a  street  car  for  the  pur- 
pose of  going  to  the  end  of  the  line, 
paid  her  fare,  but  was  ordered  to  leave 
the  car,  and  afterwards  forcibly  ex- 
pelled, in  consequence  of  which,  and 
because  of  having  to  walk  to  reach  her 
home,  she  was  injured.  Another 
count  charged  that,  after  the  expul- 
sion, there  was  no  way  of  reaching  her 
home  except  by  walking,  and  that  she 
was  injured  by  reason  of  the  expul- 
sion, by  the  neglect  to  carry  her,  and 
by  having  to  walk;  and  it  was  held 
that  she  could  recover  under  the  first 
count  for  injuries  resulting  from  the 
expulsion,  and  that  under  the  second 
count  she  could  recover  for  both  the 
injuries  resulting  from  the  expulsion 
and  for  being  obliged  to  walk. 
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b.  Different  Items  of  Damage  in  One  Count.  —  A  count 
wi^l  not  be  duplicitous  because  it  joins  the  different  disastrous 
consequences  of  the  defendant's  act  as  items  of  the  plaintiff's 
damages.* 

9.  Joinder  of  Parties  —  Joint  Tortfeasors.  —  Where  a  passenger  is 
injured  by  the  joint  or  concurrent  acts  of  several  joint  tortfeasors 
he  may  sue  either  of  them,  or  he  may  join  them  in  one  action 
and  recover  against  such  as  are  shown  by  the  evidence  to  be 
liable.* 

A  Nonjoinder  of  all  the  defendants,  therefore,  cannot  be  taken 
advantage  of  in  such  an  action,  but  a  recovery  may  be  had 
against  such  as  are  shown  to  be  liable.* 


1.  As  where  the  plaintiff  sues  for  in- 
juries sustained  by  himself  and  his 
wife  in  the  same  accident.  Devino  v. 
Central  Vermont  R.  Co.,  63  Vt.  98. 

So  where,  by  the  same  act,  injury  is 
inflicted  upon  a  man  and  his  v/ife  and 
child,  he  may  sue  for  the  whole  dam- 
age to  him  in  one  paragraph  of  a  com- 
plaint. Cincinnati,  etc.,  R.  Co.  v. 
Chester,  57  Ind.  297. 

In  an  action  for  a  penalty  for  exces- 
sive fares  and  for  damages  for  wrong- 
ful ejection  on  the  same  day,  it  was 
held  that  there  was  no  misjoinder,  be- 
cause the  cause  of  action  for  the  pen- 
alty as  set  forth  was  not  a  good  cause. 
Sullivan  v.  New  York,  etc.,  R.  Co.,  19 
Blatchf.  (U.  S.)  388. 

Motion  to  Elect.  —  In  South  Carolina 
it  was  held  that  if  one  paragraph  of 
a  complaint  contained  two  distinct 
causes  of  action,  one  for  exemplary 
damages  and  one  for  actual  damages, 
each  cause  should  be  stated  sepa- 
rately, and  on  the  trial  the  plaintiff 
should  be  required  to  elect;  but  in 
order  that  the  plaintiff  should  be  re- 
quired to  state  each  cause  separately 
and  thereafter  to  elect,  a  motion  from 
the  defendant  for  that  purpose  is 
necessary,  and  in  the  absence  of  such 
motion  the  plaintiff  is  entitled  to  elect 
of  his  own  motion  to  try  the  cause  of 
action  for  actual  damages.  Thomas  v. 
Charlotte,  etc.,  R.  Co.,  38  S.  Car.  485. 

Case  and  Trespass  —  Effect.  —  In 
Louisville,  etc.,  R.  Co.  v.  Dancy,  97 
Ala.  338,  it  was  held  that  a  count  set- 
ting up  the  failure  and  refusal  of  the 
carrier  to  stop  the  train  at  the  plain- 
tiff's destination,  whereby  the  plaintiff 
was  unable  to  get  off,  and  further  that 
the  plaintiff  was  carried  past  her  station 
and  put  off  with  her  baggage  against  her 
protest  and  objection,  was  a  joinder  of 
case  and  trespass  alleged  conjunctively. 


and  that  a  general  denial  imposed  upon 
the  plaintiff  the  burden  of  proving  both 
phases  of  the  case. 

2.  Rankin  v.  Central  Pac.  R.  Co.,  73 
Cal.  93;  Tompkins  v.  Clay  St.  R.  Co., 
66  Cal.  163,  18  Am.  &  Eng.  R.  Cas. 
14.4;  Washington,  etc.,  R.  Co.  v. 
Hickey.  5  App.  Cas.  (D.  C.)  470; 
Wabash,  etc.,  R.  Co.  v.  Shacklet,  105 
111.  364,  12  Am.  &  Eng.  R.  Cas.  166; 
Frink  v.  Potter,  17  111.  406;  Pittsburgh, 
etc.,  R.  Co.  V.  Spencer,  98  Ind.  186; 
Lucas  V.  Pennsylvania  Co.,  120  Ind. 
205;  Flaherty  v.  Minneapolis,  etc.,  R. 
Co.,  39  Minn.  328;  Bunting  v.  Hogsett, 
139  Pa.  St.  363;  Texas,  etc.,  R.  Co. 
V.  Miller,  79  Tex.  78;  Casey  v.  Oakes, 
17  Wash.  409;  Atlantic,  etc.,  R.  Co.  w. 
Laird,  58  Fed.  Rep.  762;  Bretherton  v. 
Wood,  3  Brod.  &  B.  54,  7  E.  C.  L.  345. 

Carrier  and  Employee  joint  Defendants.^ 

—  Casey  v.  Oakes,  17  Wash.  409. 

3.  Ansell   v.  Waterhouse.  6   M.  &   S. 

385. 
Difference  Between  Assiunpsit  and  Case. 

—  For  an  injury  occasioned  by  the  up- 
setting of  a  coach  the  remedy  is  either 
assumpsit  or  case;  if  the  former  is 
adopted  the  plaintiff  must  prove  the 
liability  of  all  the  parties  sued,  but  not 
if  he  sues  in  tort.  M'Call  v.  Forsyth, 
4  W.  &  S.  (Pa.)  179;  Ansell  v.  Water- 
house,  6  M.  &  S.  385. 

An  action  to  recover  for  personal  in- 
juries as  brought  against  two  railroad 
companies  will  not  be  considered  an 
action  ex  quasi  contractu,  although  the 
fact  that  the  plaintiff  was  traveling  on 
a  railroad  ticket  is  alleged,  no  under- 
taking or  breach  thereof  on  the  part  of 
the  defendants  being  averred.  Atlan- 
tic, etc.,  R.  Co.  V.  Laird,  164  U.  S.  393, 
8  Am.  &  Eng.  R.  Cas.  N.  S.  365. 

Dismissal  as  to  One.  —  When  two  are 
sued  the  plaintiff  may  dismiss  as  ta 
either.     Tompkins  v.  Clay  St.   R.  Co.» . 


1144 


Volume  XV. 


Pleading. 


PASSENGERS. 


Plea  or  Answer. 


Breach  of  Contract  —  Connecting  Lines.  —  In  an  action  for  the  breach 
of  a  cbntract  of  carriage  under  a  ticket  to  a  point  beyond  the  line 
of  the  road  selling  it,  there  should  be  an  allegation  that  the 
defendant  and  the  road  which  sold  the  ticket  were  joint  contract- 
ors, or  that  the  latter  had  authority  to  bind  the  defendant  by 
the  issuance  of  the  ticket.* 

10.  Amendment.  —  In  actions  by  passengers  against  carriers, 
as  in  other  cases,  amendments  may  be  made  which  do  not  intro- 
duce new  causes  of  action,*  and  in  a  proper  case  are  necessary 
and  should  be  made  where  allegations  material  to  the  cause  of 
action  have  been  omitted.* 

11.  Plea  or  Answer.  —  In  an  action  involving  the  violation  of 
the  duty  of  a  carrier  to  its  passengers,  the  rules  governing  the 
pleading  of  the  defense  by  the  defendant  are  not  peculiar  to 
actions  involving  this  relation,  but  general  rules  of  pleading  are 


66  Cal.  163,  18  Am.  &  Eng,  R.  Cas. 
144;  Texas,  etc.,  R.  Co.  v.  Miller,  79 
Tex.  78. 

Judgment  IVithout  Dismissal.  — 
Where  a  plaintiff  takes  a  judgment 
against  some  of  the  defendants  sued  as 
joint  tortfeasors  his  action  amounts  to 
a  dismissal  of  the  case  against  the 
other  defendants,  and  the  judgment 
debtors  cannot  complain,  because  there 
is  no  contribution.  But  the  plaintiff 
may  complain  where  there  is  no  dis- 
missal Jind  the  jury  returns  a  verdict 
against  one  of  the  defendants  without 
referring  in  any  way  to  the  other. 
Rankin  v.  Central  Pac.  R.  Co.,  73 
Cal.  93. 

1.  Matthews  v.  Charleston,  etc.,  R. 
Co.,  38  S.  Car.  429.  See  also  Felder  v. 
Columbia,    etc.,    R.    Co.,    21    S.    Car. 

35. 

2.  See  generally  article  Amendments, 
vol.  1,  p.  458. 

Dismissal  as  to  One  Joint  Tortfeasor.  — 
In  a  joint  action  in  tort  against  two 
railroad  companies,  a  dismissal  as  to 
one  of  the  two  joint  tortfeasors  and 
an  allegation  that  the  injury  was  oc- 
casioned solely  by  the  remaining  de- 
fendant is  permissible,  and  does  not 
introduce  a  new  cause  of  action.  At- 
lantic, etc.,  R.  Co.  V.  Laird,  164  U.  S. 
393.  8   Am.    &   Eng.    R.    Cas.    N.    S. 

365. 

Caose  of  Iiyury.  —  Where  the  amend- 
ment was  as  to  the  cause  of  a  wreck, 
the  original  petition  alleging  it  to  have 
been  due  to  the  giving  way  of  a  bridge, 
and  the  amendment  alleging  the  cause 
to  be  a  defective  roadbed  within  a  few 
feet  of  the  bridge,  it  was  held  that  no 
new  cause  of  action  was  stated.     Mexi- 


can Cent.  R.  Co.  v.  Mitten,  13  Tex. 
Civ.  App.  653. 

Details  of  Negligence.  —  Where  an 
allegation  of  negligence  on  the  part  of 
the  defendant's  servants  in  starting  a 
car  is  amended  by  adding  that  the  in- 
jury was  also  caused  by  the  character 
of  the  horses,  which  character  was 
known  to  the  defendant,  the  amend- 
ment does  not  substitute  a  new  cause 
of  action.  Dougherty  v.  Missouri  R. 
Co.,  97  Mo.  647,  34  Am.  &  Eng.  R. 
Cas.  488. 

Where  the  negligence  alleged  was  a 
failure  to  provide  light,  an  amendment 
alleging  unsafe  construction  of  a  plat- 
form was  held  not  to  introduce  a  new 
cause  of  action.  Alabama  G.  S.  R. 
Co.  V.  Arnold,  8  Ala.  600,  30  Am.  & 
Eng.  R.  Cas.   546. 

Converting  Tort  into  Contract.  —  A 
declaration  sounding  in  tort  is  not 
amendable  by  converting  it  into  an  ac- 
tion upon  the  contract  to  carry.  Cox 
V.  Richmond,  etc.,  R.  Co.,  87  Ga.  747. 

3.  Pennsylvania  Co.  v.  Dean,  92  Ind. 
459,  18  Am.  &  Eng.  R.  Cas.  188,  hold- 
ing that  a  complaint  averring  that  the 
plaintiff  was  compelled  to  jump  from  a 
moving  train  should  be  amended  so  as 
to  show  by  what  right  he  was  on  the 
train;  Georgia  R.,  etc.,  Co.  v.  Mur- 
den,  83  Ga.  753,  holding  that  where 
the  cause  of  action  was  the  expulsion 
of  a  passenger  from  the  cars  because 
he  refused  to  pay  an  alleged  over- 
charge, consisting  of  the  difference  be- 
tween the  ticket  rate  and  the  conduct- 
or's rate,  an  amendment  showing  why 
the  ticket  was  not  and  could  not  be 
procured,  in  that  there  was  no  agent  ^t 
the  station,  should  be  allowed. 
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applied.*     Thus  the  general  denial  or  general  issue  puts  in  issue 
the  facts  essential  to  the  plaintiff's  recovery,*  and  if  the  defendant 


1.  Pleading  Several  Defenses.  —  Thus 
where  several  inconsistent  defenses 
may  be  embraced  in  an  answer  by  a 
passenger  for  an  expulsion,  the  defend- 
ant may  set  up  in  the  same  answer  that 
the  act  complained  of  was  done  with- 
out the  authority  or  consent  of  the  de- 
fendant, by  its  servant  acting  beyond 
his  authority,  and  that  the  ejection  was 
justified  by  reason  of  the  bad  conduct 
of  the  plaintiff.  International,  etc.,  R. 
Co.  V.  Kentle,  2  Tex.  App.  Civ.  Cas., 

§303. 

Sufficiency  of  Pleading  —  Admission.  — 
An  answer  admitting  that  the  defend- 
ant is  a  street- railroad  corporation  ad- 
mits its  character  as  a  common  carrier 
of  passengers.  Burbridge  v.  Kansas 
City  Cable  R.  Co.,  36  Mo.  App.  669. 
See  also  article  Corporations,  vol.  5, 

p.  52. 

Complete  Defense.  —  Where  a  plea 
alleges  that  persons  who  were  operating 
the  train  charged  to  have  done  the 
injury  were  operating  it  without  the 
knowledge  or  consent  of  the  defend- 
ant, yet  undertakes  to  defend  by  ex- 
culpating them,  and  fails  to  do  so,  it  is 
bad  on  demurrer.  Thus,  where  the 
cause  of  action  set  up  was  an  injury 
incidental  to  a  collision  caused  by  neg- 
ligence on  the  part  of  defendant's  em- 
ployees in  failing  to  give  proper  sig- 
nals, "  which  would  have  enabled  the 
train  on  which  plaintiff  was  riding  to 
avoid  the  collision,  or  would  have  en- 
abled plaintiff  to  escape  from  the  im- 
pending danger,"  a  plea  was  held  bad 
which  failed  to  show  that  the  injury 
would  not  have  been  avoided  by  the 
giving  of  ihe  signals.  Highland  Ave., 
etc.,  R.  Co.  V.  Swope.  115  Ala.  287. 

Direct  and  Positive  Denial  —  Judgment 
on  Frivolous  Answer.  —  Under  the  code 
provision  requiring  an  answer  to  con- 
tain a  general  or  specific  denial  of  each 
material  allegation  of  the  complaint 
controverted  by  the  defendant,  or  of 
any  knowledge  or  information  thereof 
sufficient  to  form  a  belief,  and  prescrib- 
ing the  modes  of  traversing  a  com- 
plaint, whichever  mode  is  adopted  it 
must  be  a  direct,  positive,  and  explicit 
denial;  a  negation,  not  an  allegation. 
An  answer  that  the  defendant,  "  upon 
its  information  and  belief,  says  that 
said  plaintiff  was  not  by  reason  of  said 
collision  or  at  all  bruised  or  injured  in 
the  back  and  thigh  or  elsewhere,  and 


that  he  has  not  by  reason  of  said 
alleged  injuries  ever  since  or  for  any 
time  been  sick,  sore,  and  lame,  and 
unable  to  attend  to  his  ordinary  busi- 
ness, and  that  said  plaintiff  has  not 
been  at  the  expense  of  medical  treat- 
ment and  medicines  in  consequence 
thereof,  and  that  said  plaintiff  has  not 
by  reason  of  the  premises  suffered 
damages,"  etc.,  was  held  to  be  bad, 
and  an  order  directing  a  judgment  for 
the  plaintiff  on  the  answer  as  frivolous 
was  sustained.  Powers  v.  Rome,  etc., 
R.  Co.,  3  Hun(N.  Y.)  285. 

Contributory  Negligence.  —  See  article 
Contributory  Negligence,  vol.  5, 
p.  10. 

"Waiver  of  Defense.  —  It  cannot  be  ob- 
jected for  the  first  time  on  appeal  that 
a  passenger  voluntarily  placed  himself 
in  a  position  to  be  injured  by  fellow 
passengers.  Illinois  Cent.  R.  Co.  v. 
Minor,  69  Miss.  710,  52  Am.  &  Eng.  R. 
Cas.  441. 

2.  Smith  V.  Chamberlain,  38  S.  Car. 
542;  Ellet  V.  St.  Louis,  etc.,  R.  Co.,  76 
Mo.  518,  12  Am.  &  Eng.  R.  Cas.  183, 
holding  that  under  the  practice  which 
requires  all  matters  to  be  specially 
pleaded  except  such  matters  as  tend 
to  establish  facts  which  are  included 
within  the  allegations  necessary  to  the 
support  of  the  plaintiff's  cause,  the  lat- 
ter being  admissible  under  the  general 
denial,  where  a  complaint  is  based  upon 
a  want  of  care  on  the  part  of  the  de- 
fendant's servants  and  defects  in  its 
roadbed,  a  defense  that  the  casualty 
complained  of  was  caused  by  a  rain 
storm  and  that  the  roadbed  was  well 
constructed  and  the  servants  were  skil- 
ful may  be  shown  under  a  general  de- 
nial. 

Proof  of  Eeasonable  Rule.  —  Under  the 
same  principle  it  is  held  that  proof  of 
a  reasonable  and  necessary  rule  is  ad- 
missible in  an  action  for  expulsion 
under  the  general  denial.  Logan  v. 
Hannibal,  etc.,  R.  Co.,  77  Mo.  668; 
Percy  v.  Metropolitan  St.  R.  Co.,  58 
Mo.  App.  75. 

Character  as  Passenger.  —  A  general 
denial  puts  in  issue  a  plaintiff's  char- 
acter as  a  passenger,  and  it  may  be 
shown  thereunder  that  the  plaintiff  was 
a  trespasser.  Pfaffenback  v.  Lake 
Shore,  etc.,  R.  Co.,  142  Ind.  246.  See 
also  McElroy  v.  Railroad  Co.,  7  Phila. 
(Pa.)  207. 
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pleads  specially  matters  which  are  so  covered  by  the  general 
issue,  his  plea  is  bad  as  amounting  to  the  general  issue.* 

m.  Penalties.  —  Penalties  against  carriers  are  statutory,*  and 
the  allegations  in  the  complaint  or  petition  for  the  recovery  of 
such  a  penalty  need  not  be  broader  than  the  terms  of  the  statute.' 

rV.  Instetjctions  —  1.  Duty  to  Instruct.  —  In  actions  by  passen- 
gers against  carriers,  it  is  the  duty  of  the  court  to  give  in  charge 
the  law  regulating  the  rights  and  obligations  flowing  from  the 
relation  of  carrier  and  passenger  as  applied  to  the  particular  char- 
acter of  action  on  trial.* 


Persons  in  Charge  Not  Defendant's  Serv- 
ants. —  Under  the  general  denial  the 
defendant  may  show  that  the  servants 
in  charge  of  the  train  at  the  time  of  the 
injury  complained  of  were  not  the  serv- 
ants of  the  defendant.  Kansas,  etc., 
R.  Co.  V.  Dorough,  72  Tex.  108. 

1.  Special  Flea  Amounting  to  General 
Issue.  —  A  plea  that  the  passenger  was 
riding  upon  a  free  ticket  and  had  as- 
sumed the  risks  of  injury  was  held  to 
be  bad  as  amounting  to  the  general 
issue.  Kimball  v.  Boston,  etc.,  R.  Co., 
55  Vt.  95,  13  Am.  &  Eng.  R.  Cas.  55. 
Contra,  Citizens  St.  R.  Co.  v.  Twiname, 
III  Ind.  587,  30  Am.  &  Eng.  R.  Cas. 
616. 

In  an  action  based  on  the  want  of 
•care  on  the  part  of  servants  and  defects 
in  a  roadbed,  a  special  plea  alleging 
that  the  accident  was  caused  by  a  rain 
«torm  was  stricken  out  as  alleging  mat- 
ter to  be  shown  under  the  general  de- 
nial. EUet  V.  St.  Louis,  etc.,  R.  Co., 
76  Mo.  518,  12  Am.  &  Eng.  R.  Cas. 
183. 

Objection.  —  In  an  action  for  a  wrong- 
ful ejection  the  defendant  pleaded  that 
the  plaintiff  had  offered  an  excursion 
ticket  good  only  on  another  day  past, 
and  it  was  said  that  while  the  plaintiff 
inight  perhaps  have  demurred  to  the 
plea  as  amounting  to  the  equivalent  of 
"  not  guilty,"  if  he  did  not  choose  to  do 
so  he  should  have  joined  issue  on  the 
material  question  whether  in  fact  the 
contract  was  confined  to  a  single  day 
or  extended  through  a  longer  period. 
McElroy  v.  Railroad  Co.,  7  Phila.  (Pa.) 
206. 

2.  Form  of  Action.  —  A  statute  provid- 
ing a  penalty  for  charging  excessive 
fare  was  held  to  give  a  private  right  of 
action  for  which  a  civil  suit  in  the 
name  of  the  party  was  the  proper 
remedy,  unless  otherwise  specially  pro- 
vided. Cincinnati,  etc.,  R.  Co.  v. 
Cook,  37  Ohio  St.  271,  6  Am.  &  Eng. 
R.  Cas.  317.     But  see  under  the  statute 


8  and  9  Vict.,  c.  20,  §  103,  Reg.  v. 
Paget,  8  Q.  B.  Div.  151.  See  also 
article  Penalties  and  Penal  Actions, 
post. 

Jurisdiction.  —  Where  the  statute  pre- 
scribes the  recovery  of  a  forfeiture  for 
charging  excessive  fares,  to  be  had  be- 
fore a  justice  of  the  peace,  the  jurisdic- 
tion of  the  justice  is  exclusive.  Reed 
V.  Omnibus  R.  Co.,  33  Cal.  212. 

Causes  of  Action  for  Several  Penalties 
under  the  Ohio  statute  were  held  to  be 
properly  joined.  Cincinnati,  etc.,  R. 
Co.  V.  Cook,  37  Ohio  St.  265,  6  Am.  & 
Eng.  R.  Cas.  317.  See  stipra,  II.  8. 
Joinder  of  Counts  and  Duplicity. 

3.  See  in  general  article  Penalties 
AND  Penal  Actions, /^jA 

In  Cincinnati,  etc.,  R.  Co.  v.  ^ook, 
37  Ohio  St.  265,  it  was  held  that  it  need 
not  be  averred  that  the  purchaser  of  a 
ticket  was  transported  thereon.  See 
also  Nellis  v.  New  York  Cent.  R.  Co., 
30  N.  Y.  505. 

Negativing  Bad  Faith.  —  Where  an 
act  providing  that  a  penalty  may  be 
recovered  against  a  railroad  company 
charging  excessive  fares  was  repealed, 
the  repealing  act  containing  the  proviso 
that  "  no  railroad  company  or  corpora- 
tion shall  be  released  from  its  liability 
in  actions  now  pending  and  causes  of 
action  heretofore  accrued,  *  *  » 
provided  such  person  paid  out  over- 
charges while  using  such  railroad  in 
the  due  course  of  his  or  her  business, 
and  not  for  the  purpose  or  with  the 
view  of  obtaining  the  penalty,"  etc.,  it 
was  held,  in  an  action  pending  under 
the  act  repealed,  that  the  petition 
stated  a  cause  of  action  without  nega- 
tiving bad  faith.  Cincinnati,  etc..  R. 
Co.  V.  Cook,  37  Ohio  St.  265. 

4.  Gulf,  etc.,  R.  Co.  v.  Flatt,  (Tex. 
Civ.  App.  1896)  36  S.  W.  Rep.  1029, 
holding  that  where  contributory  negli- 
gence is  clearly  raised  by  the  evidence, 
the  defendant  is  entitled  to  have  the 
question  fully  and  fairly  submitted  in 
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2.  Scope  of  Instruction  —  Confined  to  Pleading.  —  The  court  must 
confine  itself  to  the  issues  presented  by  the  pleading,  and  cannot 
submit  a  case  not  so  presented.  An  instruction  violating  this 
rule  is  properly  refused,^  as  to  submit  such  an  instruction  is 
reversible  error.* 

Confined  to  Evidence.  —  The  court  must  confine  its  instructions  to 
the  questions  raised  by  the  evidence  on  the  trial,  and  it  is  error 
to  go  beyond  the  issues  so  presented.*  On  the  other  hand,  the 
court  cannot  ignore  material  issues  presented   by  the  evidence, 


the  charge,  and  a  mere  general  charge 
will  not  be  sufficient. 

Charge  Directly  Applicable.  —  In  Allen 
V.  Galveston  City  R.  Co.,  79  Tex.  631, 
the  plaintiff  sought  to  recover  for  neg- 
ligence of  a  car  driver.  It  was  held 
that  a  charge  directly  applicable  to  the 
case  was  commendable,  and  not  sub- 
ject to  objection  because  it  did  not 
cover  the  general  duties  of  carriers  of 
passengers. 

Where  Special  Verdicts  Are  Submitted 
the  practice  of  attorneys  in  requesting 
instructions  applicable  where  a  general 
verdict  is  required  ought  not  to  be  en- 
couraged. The  law  does  not  contem- 
plate nor  does  proper  practice  require 
the  trial  court  to  submit  instructions  as 
to  the  general  duty  or  liability  of  the 
parlies.  Only  such  instructions  should 
be  given  as  will  enable  the  jury  to 
understand  and  properly  answer  the 
interrogatories  submitted.  Kohler  v. 
West  Side  R.  Co.,  99  Wis.  33. 

Cause  of  Accident  Uncertain.  —  Where 
the  evidence  leaves  the  exact  cause  of 
an  accident  uncertain,  and  it  might  be 
determined  to  have  occurred  from  one 
of  several  causes,  or  from  combined 
causes,  it  is  proper  to  give  the  jury  the 
rules  by  which  t-he  carrier's  whole  duty 
to  passengers  is  measured,  in  order  that 
they  may  determine  whether  or  not 
there  has  been  a  neglect  to  perform  it 
in  any  particular.  Fordyce  v.  Chancey, 
2  Tex.  Civ.  App.  24. 

A  request  for  a  charge  which  would 
require  a  verdict  for  the  defendant  on 
proof  of  due  care,  diligence,  and  skill  of 
its  trainmen,  notwithstanding  others  of 
its  employees  may  have  been  guilty 
of  the  negligence  causing  the  injury,  is 
well  refused.  Montgomery,  etc.,  R. 
Co.  V.  Mallette,  92  Ala.  209. 

1.  Texas,  etc.,  R.  Co.  v.  Brown,  78 
Tex.  399;  De  Foe  v.  St.  Paul  City  R. 
Co.,  65  Minn.  319;  Ohio,  etc.,  R.  Co. 
V.  Smith,  5  Ind.  App.  560;  Crooks  v. 
Second  Ave.  R.  Co.,  (Supreme  Ct.)  20 
N.  Y.  Supp.  813;  Alabama G.  S.  R.  Co. 


V.  Sellers,  93  Ala.  9,  holding  that  under 
a  complaint  averring  both  a  failure  to 
stop  at  a  station  and  also  a  refusal  of 
the  conductor  to  back  the  train  to  the 
station,  and  the  consequent  necessity 
of  the  plaintiff's  walking  back  to  the 
station,  it  was  proper  to  refuse  charges 
limiting  the  right  of  recovery  to  dam- 
ages sustained  by  reason  of  the  failure 
to  stop  at  the  station.  And  see  in  gen- 
eral article  Instructions,  vol.  11,  p. 
161  ei  seq. 

Correct  in  Abstract.  —  Though  it  is 
true  that  persons  who  "  apply  for  and 
receive  transportation  on  freight  trains 
are  not  entitled  to  the  comforts  and 
conveniences  usually  furnished  pas- 
sengers on  passenger  trains,"  in  an 
action  counting  on  a  wrong  and  injury 
resulting  from  a  failure  to  transport  the 
plaintiff  from  one  place  to  the  depot  at 
another  place,  with  or  without  certain 
comforts  and  conveniences,  such  an  in- 
struction has  no  pertinency.  Alabama 
G.  S.  R.  Co.  V.  Sellers.  93  Ala.  15. 

2.  Chicago,  etc.,  R,  Co.  v.  Bell,  i 
Kan.  App.  71;  Louisville,  etc.,  R.  Co. 
■V.  Lewis,  (Ky.  1893)21  S.  W.  Rep.  341; 
Ely >.  St.  Louis,  etc.,  R.  Co.,  77  Mo. 
34,  16  Am.  &  Eng.  R.  Cas.  342;  Jacquin 
V.  Grand  Ave.  Cable  Co.,  57  Mo.  App. 
320. 

The  Exact  Words  of  the  Petition  need 
not  be  followed.  Schultze  v.  Missouri 
Pac.  R.  Co.,  32  Mo.  App.  450. 

General  Issue.  —  A  general  denial 
embraces  a  denial  of  the  right  of  the 
plaintiff  upon  the  train,  and  under  it 
an  instruction  upon  the  right  of  a  tres- 
passer to  recover  is  proper.  Pfaffen- 
back  V.  Lake  Shore,  etc.,  R.  Co.,  142 
Ind.  246.  See  also  Texas,  etc.,  R.  Co. 
V.  Scott,  64  Tex.  549. 

8.  Alabama  G.  S.  R.  Co.  v.  Sellers, 
93  Ala.  16;  Gilbertson  v.  Fortv-second 
St.,  etc..  R.  Co.,  14  N.  Y.  App.  Div.  294; 
Wynn  v  Central  Park,  etc.,  R.  Co.,  133 
N.  Y.  575,  30  N.  E.  Rep.  731;  Philadel- 
phia, etc..  R.  Co.  V.  Alvord,  128  Pa. 
St.  42;    Worthington    v.    Central   Ver- 
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and  an  instruction  faulty  in  this  respect,*  or  a  refusal  to  notice 
such  an  issue  upon  proper  request,  constitutes  error.  ^ 

3.  Negligence.  —  It  is  proper  to  charge  the  jury  that  they  are 


mont  R.  Co.,  64  Vt.  107.  And  see  in 
general  article  Instructions,  vol.  11, 
p.  168  et  seq. 

It  is  error  to  charge  that  if  the  jury 
finds  that  the  plaintiff  was  prevented 
from  pursuing  his  usual  business  he 
will  be  entitled  to  recover  reasonable 
compensation  for  such  loss,  when  there 
was  no  evidence  as  to  the  value  of 
such  time  or  services.  Winter  v.  Cen- 
tral Iowa  R.  Co.,  74  Iowa  448.  Or  to 
charge  upon  the  liability  of  the  carrier 
for  injuries  received  by  the  plaintiff  in 
consequence  of  a  sudden  jerk,  if  the 
cars  were  moving  so  slowly  as  to  make 
it  apparently  safe  to  step  off,  when  the 
evidence  showed  that  the  cars  were 
moving  rapidly.  Blodgett  v.  Bartlett, 
50  Ga.  353. 

Uncontradicted  Evidence.  —  So  where 
evidence  that  a  rule  or  regulation  for- 
bidding passengers  to  ride  on  freight 
trains  was  uncontradicted,  and  there 
was  no  evidence  that  such  rule  had 
been  abrogated,  an  instruction  author- 
izing the  jury  to  find  that  the  plaintiff 
was  a  passenger  if  they  should  find 
that  the  defendant  had  no  such  rule,  or 
that  having  before  made  such  a  rule  it 
had  been  abrogated  by  some  positive 
act  of  the  company  or  by  failure  to  en- 
force it,  submitted  questions  not  raised 
by  the  evidence.  Houston,  etc.,  R.  Co. 
V.  Norris,  (Tex.  Civ.  App.  1897)  41  S. 
W.  Rep.  710. 

Correct  in  Abstract.  —  If  an  instruc- 
tion violates  the  rule  stated  in  the  text, 
it  should  be  refused,  though  abstractly 
correct.  Fulks  v.  St.  Louis,  etc..  R. 
Co.,  Ill  Mo.  335. 

If  Not  Misleading,  it  has  been  held 
that  such  an  instruction  will  not  require 
a  reversal,  where  the  instruction  is  a 
mere  abstract  proposition  of  law.  Chi- 
cago, etc.,  R.  Co.  V.  Dickson,  143  111, 
368. 

1.  Baltimore,  etc.,  R.  Co.  v.  Kane, 
(Md.  1889)  17  Atl.  Rep.  1032;  Chicago, 
etc..  R.  Co.  V.  Lewis,  145  111.  67;  Car- 
rico  V.  West  Virginia  Cent.,  etc.,  R. 
Co.,  35  W.  Va.  389;  Willmott  v.  Corri- 
gan  Consol.  St.  R.  Co.,  106  Mo.  535. 
See  article  Instructions,  vol.  11,  p.  190 
et  seq. 

Contributory  Negligence.  —  Where  con- 
tributory negligence  was  pleaded  as  a 
defense,  and  some  evidence  was  intro- 
duced   to    support   it,    an    instruction 


which  ignored  that  evidence,  and  made 
the  liability  depend  only  on  the  care 
and  diligence  exercised  by  the  defend- 
ant's servants,  was  properly  refused. 
Thompson  v.  Duncan,  76  Ala.  334.         ^ 

Discrimination  Against  Negro.  — 
Where  there  was  evidence  that  the 
waiting  room  for  colored  people  was 
more  than  one  hundred  yards  from  the 
station,  an  instruction  that  denied  the 
right  of  the  plaintiff,  a  colored  woman, 
to  enter  the  waiting  room  for  white  peo- 
ple if  there  was  a  suitable  or  comfort- 
able waiting  room  for  colored  people, 
was  objectionable  as  ignoring  the  ques- 
tion of  distance.  Rose  v.  Louisville, 
etc.,  R.  Co.,  70  Miss.  725. 

On  the  other  hand,  where  a  negro 
passenger  sued  for  personal  injuries 
which  he  claimed  were  inflicted  by  the 
conductor,  but  which  the  jury  found 
were  committed  by  another  passenger, 
without  the  knowledge  of  the  con- 
ductor, while  the  plaintiff  was  riding 
on  a  platform,  having  refused,  after 
being  ordered  from  a  ladies'  car,  to  go 
into  a  smoking  car,  it  was  held  proper 
to  refuse  to  charge  that  a  failure  to 
provide  separate  accommodations  for 
white  and  colored  passengers  was  the 
proximate  cause  of  the  injury.  Roys- 
ton  V.  Illinois  Cent.  R.  Co.,  67  Miss.  376. 

2.  Texas,  etc.,  R.  Co.  v.  Scott,  64 
Tex.  549;  Davis  v.  Chicago,  etc.,  R. 
Co.,  18  Wis.  175;  Dodge  v.  Boston, 
etc..  Steamship  Co.,  148  Mass.  207; 
Texas,  etc.,  R.  Co.  v.  Moore,  (Tex, 
Civ.  App.  1897)  41  S.  W.  Rep.  499. 

Passenger  or  Trespasser.  —  Where  the 
testimony  presents  the  question,  the 
court  should  charge  upon  the  rights 
and  liabilities  of  the  parties  if  the 
plaintiff  was  a  trespasser.  Texas,  etc., 
R.  Co.  V.  Scott,  64  Tex.  549.  See  also 
Chicago,  etc.,  R.  Co.  v.  Mehlsack,  131 
111.  61;  Bryant  z/.  Chicago,  etc.,  R.  Co., 
58  Am.  &  Eng.  R.  Cas.  15.  53  Fed, 
Rep.  997. 

But  where  an  instruction  refers  to 
the  right  of  the  plaintiff  to  be  on  a  car, 
it  was  said  that  it  should  not  be  left  to 
the  jury  to  determine  what  a  man's 
right  is  in  a  given  case  without  stating 
to  them  that  such  right  would  arise  out 
of  or  be  based  upon  certain  facts  which 
they  might  find  from  the  evidence  to 
exist.  North  Chicago  St.  R.  Co.  v. 
Williams,  140  111,  286. 
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PASSENGERS. 


Negligence. 


the  judges  to  determine  whether  the  act  complained  of  constitutes 
negligence,  in  a  case  where  the  question  is  for  the  jury,*  with  such 
instructions  upon  the  relative  rights  and  duties  of  passenger  and 
carrier  as  the  law  gives  and  imposes  upon  each.  The  court  can- 
not without  error  charge  upon  the  carrier  a  greater  diligence  than 
the  law  requires.* 


1.  Galveston,  etc.,  R.  Co.  v.  Cooper, 
2  Tex.  Civ.  App.  42;  Conner  v.  Citi- 
zens' St.  R.  Co.,  146  Ind.  430. 

How  Left  to  Jury.  —  To  say  that  cer- 
tain facts,  if  found  to  be  true,  consti- 
tute negligence  is  not  proper  where  the 
question  must  be  left  to  the  jury  as  a 
question  of  law  and  fact.  Olfermann 
V.  Union  Depot  R.  Co.,  125  Mo.  408. 

Where  the  action  was  for  a  loss  by 
theft  from  a  passenger  on  a  sleeping 
car,  and  the  company  was  charged 
with  negligence  in  not  keeping  a 
proper  guard,  the  court  might  have  in- 
structed the  jury  as  to  what  special  acts 
constitute  negligence,  so  as  to  render 
the  company  liable,  but  it  was  not 
bound  to  do  so.  Scaling  v.  Pullman's 
Palace  Car  Co.,  24  Mo.  App.  29. 

2.  International,  etc.,  R.  Co.  v.  Un- 
derwood, 64  Tex.  463,  27  Am.  &  Eng. 
R.  Cas.  240.  holding  that  a  charge  that 
"  it  is  the  duty  of  the  defendant  to  ex- 
ercise proper  care  to  transport  its  pas- 
sengers safely,  and  the  want  of  such 
care  is  deemed  in  law  negligence,  for 
which  the  defendant  is  liable,"  was 
erroneous  because  susceptible  of  the 
construction  that  the  failure  to  exercise 


a  degree  of  care  which  will  actually  re- 
sult in  the  safe  carriage  of  passengers 
is  negligence  for  which  the  carrier 
would  be  liable. 

Proof  of  Negligence.  —  An  instruction 
that  negligence  cannot  be  presumed 
but  must  be  proved  is  not  equivalent 
to  saying  that  negligence  cannot  be  in- 
ferred from  circumstances,  but  permits 
the  negligence  to  be  shown  by  any  com- 
petent evidence.  Olfermann  v.  Union 
Depot  R.  Co.,  125  Mo.  408. 

The  Conrt  Shoidd  Explain  What  Consti' 
tntes  contributory  negligence,  but  it  is 
not  enough  to  say  generally  that  a 
plaintiff  cannot  recover  if  he  is  guilty 
of  contributory  negligence.  New  York, 
etc.,  R.  Co.  V.  Enches,  127  Pa,  St.  316, 
39  Am.  &  Eng.  R.  Cas.  444. 

Effect  of  General  Verdict  After  Full  In- 
structions.—  Where  tl.e  jury  was  fully 
instructed  upon  the  question  of  negli- 
gence, and  returned  a  general  verdict 
against  the  defendant,  the  presump- 
tion is  that  it  found  the  defendant  to 
have  been  negligent  and  the  plaintiff 
to  have  been  free  from  negligence. 
Hartwig  v,  Chicago,  etc.,  R.  Co.,  49. 
Wis.  359. 
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ABANDONMENT. 

Of  order,  360. 
ABATEMENT. 

Nonjoinder  of  parties,  pleading  in  abatement,  565. 

Official  bond,  motion  for  judgment  on,  177. 
pleas  in  abatement,  148. 

Partnership,  putting  in  issue,  934. 

Parties  in  equity,  raising  objection,  686. 

Partition,  death  of  party,  772. 
ABSENCE. 

Unavoidable  absence,  vacating  judgment,  246. 

Vacating  judgment  for  absence  of  counsel,  248. 
ACCIDENT. 

Vacating  judgment  for,  246. 

ACCOUNTING. 

Bill  or  complaint  by  stockholders  against  officers  of  company,  73. 

Official  bond,  adjustment  of  accounts,  remedy  in  equity,  90. 

Partition,  bill  for,  multifariousness,  802. 

Partnership;  remedy  between  partners,  1014. 
equity  jurisdiction,  1054. 
ACTIONS. 

Carriers  of  passengers,  actions  against,  1121. 

Children,  actions  for  injuries  to,  450. 

Officers  of  private  corporations,  actions  and  suits  against,  60. 

Official  bond,  actions  on,  83,  91. 

Order,  enforcement  of,  362. 

Parent,  actions  by,  452. 

Parties  to  actions,  article,  456. 

Partnership,    actions     by     and     against    partners     and  partnership.      See 
Partnership. 

/'^•r^«o<f  actions,  parties,  518. 

Public  and  private  wrongs,  472. 

Vacation  of  judgment,  action  for,  255. 
ADEQUATE  REMEDY  AT  LAW. 

Partnership  accounting,  equity  jurisdiction,  1055. 
ADMINISTRATORS. 

See  Executors  and  Administrators. 
ADMIRALTY. 

Accounting  between  partners,  1057. 
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ADMISSION. 

Right  to  open  and  close,  191. 
ADOPTION. 

Action  by  parent  of  adopted  child,  455. 
AFFIDAVITS. 

Application  to  vacate  judgment,  273. 

Attachment  proceedings  against  partners,  974. 

Attorney's  authority  to  offer  judgment,  45. 

Counter-affidavits  on  application  to  set  aside  judgment,  280. 

Information  for  resisting  officer,  6. 
AFFIDAVIT  OF  MERITS. 

Vacation  of  judgment,  affidavit  of  meritorious  defense,  277. 
AGENCY. 

See  Principal  and  Agent. 

ALLOCATUR. 

What  is,  319. 
AMENDMENTS. 

Bill  for  partnership  account,  1092. 

Errors  in  judgment  curable  by  amendment,  vacating  judgment,  240. 

How  amendment  of  judgment  made,  225. 

Judgment,  amendment  of,  after  offer,  47. 

Judgments,  amendment  of,  202. 

Official  bond,  amendment  of  declaration,  130 

Orders,  amendment  of,  349. 

Ordinances,  actions  under,  434. 

Partition,  amending  bill  or  complaint,  806. 

Partnership,  action  against,  929. 

Passenger  suing  carrier,  amending  pleadings,  1145. 

Source  of  amendment  of  judgment,  226. 
AMOTION. 

Removal  of  officers  of  corporation,  81. 

AMOUNT  IN  CONTROVERSY. 

Partnership  accounting,  jurisdictional  amount,  1057. 
Penalty  of  official  bond;  jurisdictional  amount,  89. 

ANOTHER  SUIT  PENDING. 
Partnership  accounting,  1059. 
Plea  of,  in  action  on  official  bond,  153. 

ANSWER. 

See  Plea  or  Answer. 

ANTICIPATORY  EVIDENCE. 

Admission  of;  order  of  proof,  391. 

APPEAL. 

Amendment  or  correction  of  judgment  on  appeal,  228. 
Discretion  on  application  to  open  judgment,  review  cf,  300. 
Offer  of  judgment,  costs  on  refusing  offer,  52,  53. 
Offer  of  judgment  on  appeal  from  justice,  39. 
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APPEAL  —  Continued. 

Opinion,  appeal  from,  311. 

examination  of,  by  appellate  court,  311. 

Opinions  of  courts,  304. 

Order  of  proof,  departure  from,  review  and  discretion  of  trial  court,  385. 

Orders,  appellate  review  of,  372. 

Ordinance,  conviction  under,  442. 

Partnership  dissolution,  accounting,  11.12. 

Partnership,  review  of  judgments,  973. 

Right  to  open  and  close,  refusal  of,  as  reversible  error,  200. 

Trial  de  novo,  right  to  open  and  close,  198. 

Vacation  of  judgment,  appeal  from  decision,  298. 
APPEARANCE. 

Effect  of  appearance  to  move  to  vacate  judgment,  261. 

Judgment  upon  unauthorized  appearance  of  attorney,  vacation  by  motioo* 
260. 

Official  bond,  motion  for  judgment  on,  what  appearance  admits,  176. 

Partnership,  actions  by  and  against,  906. 

Unauthorized  appearance  by  attorney,  vacation  of  judgment,  238. 
'APPLICATION.  I 

Order,  application  to  amend  or  vacate,  357. 

Second  application  to  open  judgment,  300. 

Vacation  of  judgment,  parties  to  application,  249. 
ARGUMENT. 

See  Open  and  Close. 
ARGUMENT  OF  COUNSEL. 

Reopening  of  case  before,  during  and  after,  401. 
ARREST  OF  JUDGMENT. 

Nonjoinder  of  parties,  raising  objection,  564. 
ASSAULT  AND  BATTERY. 

Resisting  officer,  2.  . 

ASSIGNED  JUDGMENTS. 

Vacation  of,  234. 
ASSIGNMENT. 

Assignee  suing  in  name  of  assignor,  496^ 

Chose  in  action,  parties  to  suit,  486. 

Nominal  and  use  plaintiffs,  487. 

Official  bond,  assignee  as  plaintiff,  II2. 

Partition,  assignees  as  parties,  783. 

Real  party  in  interest  under  codes,  707. 

Right  to  use  name  of  legal  plaintiff*,  493 
ASSIGNMENT  FOR  CREDITORS. 

Assignee  as  representative  of  creditors,  641. 

Opening  judgment,  application  by  assignee,  SSI. 
ASSIGNMENT  OF  BREACHES. 

In  what  pleadings,  142. 

New  assignment  and  abandonment,  143. 

Official  bonds,  actions  on,  130. 

Plea  or  answer  of  defeadant  sued  on  official  bond,  143  et  seq. 
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ASSUMPSIT. 

Fine  imposed  by  ordinance,  action  of  assumption  for,  417. 

Money  had  and  received,  joinder  of  plaintiffs,  540. 
ATTACHMENT. 

Motion  for  dissolution,  right  to  open  and  close,  185. 

Opening  judgment,  application  of  attaching  creditor,  25a 

Partnership,  action  in  firm  name,  845. 

actions  between  partners  and  third  persons,  974. 
ATTORNEYS. 

Absence  of  counsel,  vacating  judgment,  248. 

Attorney's  fees,  costs  in  prosecution  under  ordinance,  440. 

Fraud  or  collusion  of;  vacating  judgment,  249. 

Negligence  of  counsel,  vacating  judgment,  247. 

Offer  of  judgment,  affidavit  as  to  attorney's  offer,  45. 
service  of  offer  on  attorney,  38. 

Parties  in  equity,  599. 
AUCTIONS. 

Auctioneers  as  parties  in  equity,  599. 
AUDITA  QUERELA. 

Vacation  of  judgment,  common-law  method,  254, 
AUTHORITY. 

Resisting  officers,  authority  of  officer,  9. 
BAGGAGE. 

Passenger's  baggage,  action  in  relation  to,  pleading,  II39. 
BAILMENT. 

Injury  to  property,  who  may  sue,  521. 

BANKRUPTCY. 

Partnership,  effect  of  bankruptcy  oj  firm  or  member.    See  PartnkksHIP,  829. 

BAR. 

Pleas  in  bar  in  actions  on  official  bonds,  148. 
BIDDING. 

Sale  in  partition,  821. 

BILL  IN  EQUITY. 

Accounting  in  partnership  matters,  1082. 

Officer  of  corporation,  bill  against,  72. 

Partition,  bill  for,  799. 

Partnership,  action  to  charge  estate  of  deceased  partner,  1002. 
suits  between  partners  and  third  persons,  995. 
BONDS. 

See  Official  Bonds.' 
BOOKS  AND  PAPERS. 

Partnership  books  and  papers,  1098. 

BREACHES. 

See  Assignment  of  Breaches. 
BREACH  OF  BOND. 

Allegations  in  action  on  official  bond,  118. 
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BREACH  OF  CONDITION. 

Official  bond,  when  action  lies  on,  9I. 

BRINGING  IN  NEW  PARTIES. 

Rule  in  court  of  equity,  700. 
BURDEN  OF  PROOF. 

Open  and  close,  right  to,  183, 

Vacating  judgment;  burden  of  proof  oo  application   386. 
CAPACITY  TO  SUE. 

Averment  of  right  to  sue,  471. 

Complainants  in  equity,  663 

General  rules,  467. 
CAPTION. 

Order,  caption  of,  332. 
CARRIERS. 

Carriers  of  Passengers.     See  Passengkrs. 
CAUSE. 

See  Order  to  Show  Cause. 

CERTAINTY. 

See  Definiteness  and  Certainty. 

CERTIORARI. 

Ordinance,  prosecution  under,  bringing  up  proceedings,  445. 
CHAMBERS  OR  VACATION. 

Orders  of  court  and  judge,  321. 
CHANCERY. 

See  Equity. 
CHANGE  OF  VENUE. 

Ordinances,  causes  arising  under,  420 
CHILDREN. 

Parent  and  child,  article,  450. 
CLAIM  CASE. 

Right  to  open  and  close,  192. 
CLERICAL  ERRORS. 

Amendment  of  judgment  after  term,  220. 

Judgment,  correction  and  amendment  for,  208 

Official  bonds,  actions  on,  curing  defects,  130. 
CLERK. 

Mistake  of  clerk,  amendment  of  record,  215. 
CODE  OF  PROCEDURE. 

Parties  under  Codes  and  Practice  Acts,  707. 
COLLUSION. 

Vacating  judgment  for,  236. 
COMMISSIONERS. 

Partition,  appointment  of  commissioners,  815. 

Partition  in  probate  courts,  827. 

Partition,  proceedings  before  commissioners,  816. 

Partition,  report  of  commissioners,  817. 
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COMMON  ORDER. 

What  is,  320. 
COMPLAINT. 

See  Declaration  or  Complaint. 
CONCLUSION. 

Ordinances,  complaint  for  violation,  432. 
CONDITION. 

OfBcial  bond,  breach  of,  when  action  lies,  91. 

Order  granted  on  condition,  336. 
CONDITIONS  PRECEDENT. 

Demand  before  suing  on  official  bond,  99, 

Official  bond,  averments  of  condition  precedent,  119. 
judgment  against  principal,  95. 
leave  to  institute  suit,  93. 

Plea  or  answer  of  conditions  performed,  149. 
CONDUCT  OF  CASE. 

Parties  in  equity,  persons  legally  represented,  637. 
CONFESSION  AND  AVOIDANCE. 

Open  and  close,  right  to  where  there  is  plea  of  confession  and  avoidance,. 
190. 
CONFESSION  OF  JUDGMENT. 

Offer  of  judgment,  32. 

Official  bond,  judgment  by  confession,  159. 

Partnership,  judgment  against  firm,  963. 
CONSENT  JUDGMENTS. 

Vacation  of,  233. 

CONSENT  ORDERS: 

Effect  and  nature  of,  323, 
CONSOLIDATION  OF  ACTIONS. 

Right  to  open  and  close,  199. 
CONSPIRACY. 

Order  of  proof  on  trials  for,  388. 
CONSTITUTIONAL  LAW. 

Official  bonds,  summary  proceedings  on,  165. 

Opinion  of  appellate  courts,  provisions  applicable  to,  306. 
CONTEMPT. 

Contemptuous  treatment  of  magistrate,  indictment  for,  28. 

Dissuasion  of  or  interference  with  witness,  24. 

Orders,  enforcement  of,  361. 
CONTRACTS. 

Carrier  of  passengers,  actions  against,  1121. 

Offer  of  judgment  in  actions  on  contracts,  34. 

Order  of  proof  in  actions  on  contracts,  387. 

Parties  to  actions  on  contract  at  law,  in  equity  and  under  the  codes.      See  article 
Parties,  456. 

Partnership,  actions  by,  against  and  between  partners  on  contracts.     See  PART. 
NERSHIP,  829. 

Passenger's  contract  with  carrier,  allegation  of,  1124. 
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CONTRIBUTION. 

Action  by  one  partner  against  another,  I020. 
CONTRIBUTORY  NEGLIGENCE. 

Passenger,  injury  to,  pleading,  1131. 
CONTROL  OF  SUIT. 

Parties  in  equity,  persons  legally  represented,  637. 
COPY. 

Notice  and  service  of  order;  original  or  copy,  347. 
CORAM  NOBIS. 

Application  for  vacation  of  judgment,  253. 
CORPORATIONS. 

Accounting  sought  by  stockholders  against  officer;  bill  or  complaint,  73. 

Bill,  declaration  or  complaint  in  suit  against  officers,  72. 

Corporate  officer's  bill,  declaration  or  complaint  against,  72. 

Corporate  redress  for  official  misconduct,  61. 

Corporation  as  defendant  in  suit  by  stockholders  against  ofl5cers,  69. 

Creditor's  remedy  against  officers  at  law,  66. 

Creditor's  remedy  against  officers  in  equity,  66. 

Debts  in  excess  of  capital,  remedy  of  creditors  against  oflicers,  64,  65. 

Equitable  remedy  against  officers  for  misconduct,  62. 

Failure  of  officers  to  file  reports,  remedy  of  creditors,  64. 

False  reports  of  officers,  remedy  of  creditors,  64. 

False  representation  and  deceit  of  director,  action  for,  75. 

Fraud  of  directors,  third  persons,  joinder  as  parties,  71. 

Fraud  of  director,  action  for  tort,  68. 

Fraud  or  dishonesty  of  officers,  remedy  of  creditors,  65. 

Fraudulent  directors  as  parties  to  bill,  joinder  of,  71. 

Joinder  of  actions  against  officers,  79. 

Joinder  of  corporation  as  agent  in  action  for  damages,  72.    ' 

Officers  as  parties  to  suits,  69. 

Officer's  liability,  necessity  for  judgment  against  corporation,  67. 

Officers  of  private  corporations,  60. 

Parties  in  equity,  determination  of  representation,  642. 

Penal  liability  of  corporate  officers,  allegation  of,  77. 

Personal  liability  of  directors,  strict  construction  of  statutes,  651 

Personal  liability  of  directors  to  creditors,  65. 

Plea  or  answer  of  officer  sued  for  corporate  debt,  78. 

Remedies  of  creditors  against  officers,  64. 

Removal  of  corporate  officers,  81. 

Statutory  liability  of  officers,  charging  in  declaration  or  complaint,  76. 

Stockholder  suing  officer;  refusal  or  inability  of  corporation  to  sue,  requisite 
allegation,  74. 

Suit  to  reach  common  fund,  creditors  as  parties,  71. 

Survival  of  action  against  officers,  81. 

Waste  or  misapplication  of  funds  by  officers,  remedy  for,  63. 
COSTS. 

Judgment  for  costs,  modification  of  at  subseqent  term,  213. 

Offer  of  judgment,  effect  of  refusal  of  offer,  49. 
including  costs,  44. 
plaintiff's  costs,  48. 
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COSTS—  Continued. 

Official  bonds,  costs  in  action  on,  163. 
Ordinance,  prosecutions  for  violation  of,  439. 
Partnership,  actions  by  and  against,  971. 
Partnership  dissolution,  accounting,  mo. 
Vacation  of  judgment,  imposition  of  terms,  290. 

COUNTERCLAIM. 

See  Setoff  and  Counterclaim. 
COUNTS  AND  PARAGRAPHS. 

Passenger  suing  carrier,  joinder  of  counts,  II43i 
COUNTY. 

Parties  to  suit  on  official  bond,  107. 
COURT. 

Control  of  court  over  order  of  proof,  382. 

Control  over  judgments,  205. 

Control  over  opinion    310. 

Discretion  of,  order  of  proof,  383. 

Opinions  of  courts,  304. 

Orders  of  court,  320. 
COVENANT. 

Official  bond,  form  of  action  on,  87. 
CREDITORS. 

Remedies  of  creditors  against  corporate  officers,  64. 
CREDITORS'  BILLS. 

Partnership  accounting,  1074. 
CRIMINAL  PROCEDURE. 

See  also  Ordinances;  Order  of  Proof. 

Charging  offense  in  language  of  statute,  28. 

Conspiracy,  order  of  proof  on  trial  for,  388. 

Conviction  for  lesser  offense,  charge  of  obstructing  or  resisting  officer,  23. 

Description  of  offense  of  violating  ordinance,  430. 

Dissuasion  of  or  interference  with  witness,  24. 

Judgment  of  court,  control  over,  207. 

Obstructing  justice,  i. 

Obstructing  officer  in  execution  of  or  attempt  to  execute  process,  7. 

Open  and  close,  to  whom  right  belongs,  185. 

Order  of  proof;   corpus  delicti  380. 

Ordinances,  character  of  proceedings  to  enforce,  413. 

Pardon,  plea  of,  447. 

Pardon,  proceeding  to  obtain,  447. 

Resisting  officer,  i. 

Summary  proceedings  to  enforce  ordinances,  411. 
CROSS-BILL. 

Partition,  cross-bill  in,  807. 

Partnership  accounting,  1095. 
CROSS-EXAMINATION, 

See  also  Order  of  Proof. 

Time  and  order  of,  386. 
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CURTSEY. 

Partition,  parties  to  proceeding,  790. 
DAMAGES. 

Child's  services,  action  by  parent,  455. 

Liquidated  damages,  action  for,  right  to  open  and  close,  ig2. 

OfScial  bond,  judgment  in  action  on,  158. 
DATE. 

Order,  date  of,  233. 
DEATH. 

Joint  tort  feasors,  death  of  one,  562. 

Official  bond,  action  on,  noticing  death  of  principal,  126. 

Order  after  death  of  party,  331. 

Partnership,  death  of  member  of  firm.     See  PARTNERSHIP,  829. 
DEBT. 

Fine  imposed  by  ordinance,  action  of  debt  for,  417. 

Official  bond,  form  of  action  on,  87. 
DECEDENT'S  ESTATE. 

Partnership,  action  to  charge  estate  of  deceased  partner.  1000. 
DECEIT. 

See  Fraud. 
DECISION. 

Opinions  of  courts,  304. 

Rules  of  decision  on  application  to  open  judgment,  285. 
DECLARATION  OR  COMPLAINT. 

Assignment  of  breaches  of  official  bond,  142. 

Carrier  of  passengers,  actions  against,  1124. 

Limited  partnership,  action  by  and  against,  1117. 

Municipal  ordinance,  allegations  as  to.  425. 

Officer  of  corporation,  declaration  or  complaint  against,  72. 

Official  bond,  allegations  in  action  on,  118. 

Ordinances,  complaint  or  petition  for  violation  of,  424. 

Parent  and  child,  action  for  loss  of  services,  453. 

Partition,  bill  or  complaint  for,  799. 
common-law  declaration,  773. 

Partners^  actions  by,  against  and  between.     See  PARTNERSHIP,  829. 

Vacating  judgment,  statutory  proceedings  for  257. 
DECREE. 

Partition,  decree  for,  809. 
decree  of  sale,  813. 
in  probate  courts.  827. 

Partnership,  action  to  charge  estate  of  deceased  partner,  1002. 
dissolution,  1104. 

suit  in  equity  between  partners  and  third  persons,  998. 
DEED. 

Partition,  deed  in,  823. 
DEFAULT. 

Default  orders  to  be  strictly  regular,  331. 

Opening  and  vacating  default  judgments,  202. 

.     1159  Volume  XV. 


INDEX. 

DEFENSES. 

Adjudication  as  to  valid  defense  on  application  to  open  judgment,  288. 

Affidavit  of  meritorious  defense  on  motion  to  open  judgment,  277. 

Anticipating  defense,  order  of  proof,  379. 

Technical  defenses  not  ground  for  opening  judgment,  243. 
DEFINITENESS  AND  CERTAINTY. 

Offer  of  judgment,  41. 

Official  bond,  assignment  of  breaches,  135. 

Plea  to  action  on  official  bond,  147. 
DEMAND. 

Demand,  impossible  not  required,  104. 

Official  bond,  allegation  of  demand,  119. 
demand  for  statutory  penalty,  104. 
demand  as  condition  precedent  to  suit,  99. 

Sufficiency  of  demand  before  suing  on  official  bond,  103. 

Waiver  of  demand  against  sureties  on  official  bond,  104. 
DEMURRER. 

Interest  or  capacity  to  sue,  raising  objection,  475. 

Nt)njoinder  of  parties,  raising  objection,  564. 

Parties  in  equity,  raising  objection,  681. 

Parties  under  Codes  and  Practice  Acts,  raising  objection,  474, 

Partition,  demurrer  to  a  bill  or  complaint,  807. 
DEMURRER  TO  EVIDENCE. 

Reopening  case  after,  400. 
DEPARTURE. 

Replication  or  rejoinder  in  action  on  official  bond,  156. 
DEPUTY. 

Deputization  of  officer,  resisting  his  authority,  il. 
DETINUE. 

Right  to  open  and  close,  196. 
DIRECTORS. 

See  Corporations;  Officers  of  Private  Corporations. 
DISABILITY 

Vacation  of  judgments  against  persons  under,  238. 
DISCHARGE. 

See  Release  and  Discharge. 
DISCONTINUANCE. 

Official  bond,  action  against  several,  156. 
motion  for  judgment  on.  177. 
DISCOVERY 

Persons  without  interest  joined  for  discovery,  602. 
DISCRETION. 

Abuse  of  discretion  on  application  to  open  judgment.  283. 

Order  of  proof,  departure  from  regular  order,  380. 

Order  of  proof  rests  in,  383. 

Orders,  amending  and  vacating,  354. 

Partition   discretion  to  decree  sale.  814. 

Vacation  of  judgment,  281. 
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DISMISSAL  AND  NONSUIT. 

Nonjoinder  of  parties,  nonsuit  for  variance.  566. 

Parties  in  equity,  dismissal  for  defect,  699. 

Partnership,  actions  between  partners  and  third  persons.  9401 
DISPOSSESSION. 

Re-entry  after,  indictment  for,  28. 
DISSOLUTION. 

Dissolution  of  partnership.     See  PARTNERSHIP,  829. 
DISSUASION  OF  WITNESS. 

See  Witnesses. 
DIVORCE. 

Vacation  of  divorce  judgments,  233. 
DORMANT  PARTNER. 

See  Partnership, 
DOWER. 

Partition,  parties  to  proceeding,  790. 
DUPLICITY. 

Obstructing  officer  executing  process,  indictment,  2T. 

Passenger  suing  carrier,  joinder  of  counts,  1143. 

Prosecutions  under  ordinances,  complaint  or  petition,  434, 
ELECTION  OF  REMEDIES. 

Vacation  of  judgment,  262. 
EMINENT  DOMAIN 

Right  to  open  and  close  in  condemnation  cases,  193. 
ENFORCEMENT. 

Of  orders,  360. 
ENTRY. 

Direction  to  enter  order,  340. 

Order  entered  in  wrong  form,  340. 
filing  motion  papers,  345. 
necessity  of  entering,  341. 
place  of  entering,  343. 
time  of  filing  or  entering,  343. 
EQUITABLE  DEFENSES. 

Partnership  transactions.  1022. 
EQUITY. 

Creditor's  remedy  against  ofl5cers  of  corporation  to  reach  common  fund  or 
hav£  accounting,  66. 

Description  of  parties,  479. 

Judgment,  proceedings  to  set  aside,  equitable  principles,  241. 

Official  bond    remedy  on,  90. 

Open  and  close,  to  whom  right  belongs  in  chancery  cases.  186. 

Parties  in  equity,  584. 

Partition  in  equity,  774. 

Partnership  cases,  equity  jurisdiction  in,  1051. 

suits  in  equity  between  partners  and  third  persons,  986. 

Remedy  for  misconduct  of  corporate  officers,  62. 

Review  of  proceedings  under  municipal  ordinance,  440. 
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EVIDENCE. 

See  Open  and  Close;  Order  of  Proof. 

Anticipation  of  evidence  not  relevant  when  offered,  392. 

Anticipatory  evidence,  admission  of,  391. 

Departure  from  regular  order  of  proof,  375. 

Dependent  facts,  order  of  proof,  379. 

Discretion  of  court  as  to  order  of  proof,  383. 

In  chief  admitted  in  rebuttal,  393. 

Recalling  witness,  404. 

Reopening  case.  397. 

Testamentary  causes,  order  of  proof  in,  376. 

EXAMINATION  OF  WITNESSES. 
See  Order  of  Proof. 

EXCEPTIONS  AND  OBJECTIONS. 

Capacity  to  sue,  raising  and  waiving  objections,  475. 

EX  DELICTO. 

See  Torts. 
EXECUTION. 

Failure  to  pay  over   money,  action   on   surety's  bond,  necessity  of  prior 
demand.  99,  100. 

Failure  to  pay  over  proceeds,  action  on  official  bond,  141. 

Failure  to  sell  property  levied  on    action  on  official  bond    141. 

Misconduct  of  officer   parties  to  action  on  bond,  109. 

Orders,  enforcement  of,  361. 

Partnership,  action  in  firm  name,  852. 
EXECUTION  OF  PROCESS. 

Obstructing  officer,  prosecution  for,  7 
EXECUTORS  AND  ADMINISTRATORS. 

Judgment  against  administrator,  amendment  of,  215. 

Offer  of  judgment  by,  35. 

Parties;  individual  or  representative  capacity.  480. 

Parties  in  equity,  representative  of  creditors,  etc.,  641. 

Parties  in  equity,  when  personal  representative  may  be  omitted,  626. 

Partition,  parties,  788,  794, 

Partnership   actions  to  charge  estate  of  deceased  partners,  1000. 
personal  representative  of  firm  member.     See  PARTNERSHIP,  829. 

Real  party  in  interest,  724. 

Vacating  judgment,  application  by  legal  representatives,  253.       . 
EXHIBITS. 

Official  bond,  defects  in  pleading  aided  by  exhibits.  128. 

Official  bond,  setting  out  bond  or  attaching  copy,  126. 
EXPIRATION. 

Of  orders,  360. 
EXPULSION  OF  PASSENGERS. 

Ste  Passengers. 
EXTRA  ALLOWANCE. 

Partnership  dissolution,  accounting,  ilio. 
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FICTITIOUS  PARTIES. 

Rule  as  to,  476. 

FILING. 

Order,  filing  motion  papers.  345. 
necessity  of  filing,  341. 
place  of  filing,  343. 
time  of  filing,  343. 

FINAL  ORDERS. 

Appellate  review  of,  372. 

Final  and  interlocutory  orders,  327. 
FINDINGS. 

Opinions  of  courts,  304. 

Partners,  actions  between  partners  and  third  persons,  951. 
FIRMS. 

See  Partnership. 
FORECLOSURE. 

Partition  asking  for  foreclosure  in  bill,  8Q3. 
FORMAL  PARTIES.  * 

In  equity,  659. 
FORMER  ADJUDICATION. 

Plea  of,  in  action  on  official  bond,  152. 
FRAUD. 

Director  of  corporation,  action  against  for  false  representation  and  deceit,  75. 

Estoppel  to  open  judgment  by  participation  in  fraud,  249. 

Judgment  obtained  by  fraud,  vacation  on  motion,  259. 

Judgment,  vacation  for  fraud,  234. 

Jurisdiction,  fraud  on,  471. 

Partnership  accounting,  averment  of  fraud,  1065. 

Suits  for  fraud  of  corporate  officers.     See  CORPORATIONS. 

GARNISHMENT. 

Partnership,  action  in  firm  name,  845. 

Partnership,  garnishment  of,  981. 
GENERAL  ISSUE. 

Nonjoinder  of  parties,  raising  objection,  575. 
GUARDIAN. 

Parties,  real  party  in  interest,  724. 
HABEAS  CORPUS. 

Ordinances,  prosecutions  under,  446. 
HEARING. 

Application  to  open  judgment,  281. 
HEIRS  AND  DEVISEES. 

Partition,  parties  to  proceedings,  788,  793. 
HUSBAND  AND  WIFE. 

Partition,  parties,  794. 
INADVERTENCE, 

Evidence  inadvertently  omitted,  order  of  proof  394. 
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INDICTMENT  AND  INFORMATION. 

Charging  offense  in  language  of  statute,  obstructing  justice,  28, 

Dissuasion  of  or  interference  with  witness,  24. 

Duplicity  in  indictment  for  obstructing  officer,  21. 

Obstructing  justice,  i. 

Obstructing  officer  in  execution  of  or  attempt  to  execute  process,  7. 

Ordinance,  complaint  or  petition  for  violation  of,  424. 

Resisting  officer,  2. 

Summary  proceedings  to  enforce  orders,  412. 

Surplusage  in  indictments  for  obstructing  officer,  21. 

INDISPENSABLE  PARTIES. 
Equity  rules,  611. 

INFANTS. 

Parent  and  child,  article  450. 
Partition,  jurisdiction  over  infants,  783. 
parties,  795. 

service  upon  infants,  798. 
Partnership,  infant  partner,  joinder  as  coplaintiflf,  859. 

INFORMATION. 

See  Indictments  and  Informations. 

INFORMATION  AND  BELIEF. 

Official  bond,  statements  on  information  and  belief,  124. 

INJUNCTION. 

Enforcement  of  municipal  ordinance,  441. 

Partition,  injiTnction  against  waste,  810. 

Partnership  creditors,  injunction  by,  998. 
"  INJURED  PARTY." 

Official  bond,  who  is  injured  party  entitled  to  sue,  114. 
INJURIES  TO  CHILDREN. 

Actions  for,  450 
INJURIES  TO  PASSENGERS. 

See  Passengers. 
INSANE  PERSONS. 

Partition,  parties,  795. 
INSOLVENCY. 

Partnership,  effect  of  insolvency  of  firm  or  member.     See  PARTNERSHIP,  829. 
INSPECTION. 

Partnership,  production  and  inspection  of  books,  1098. 
INSTRUCTIONS. 

Obstructing  officer  executing  process,  province  of  jury,  23. 

Partnership,  actions  between  partners  and  third  persons,  934. 

Passenger  suing  carrier,  charge  to  jury,  1147. 
INTENT. 

See  Scienter 

Obstructing  justice,  intent  of  offender,  29. 

Ordinance,  offense  under,  432. 
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INTEREST 

In  action,  real  party  in  interest  under  Codes,  707, 

Offer  of  judgment;  more  favorable  recovery:  whether  interest  included,  58. 
INTEREST  IN  ACTION. 

Legal  interest  of  plaintiff,  484. 

Motive,  materiality  of  where  interest  exists,  469. 

Nature  of  interest  required  in  equity,  592. 

Party  must  have,  468. 

Persons  without  interest,  parties  in  equity,  590. 

Real  party  in  interest,  rule  in  equity,  663, 

Separable  interest,  parties  with,  653. 

INTERFERENCE  WITH  WITNESS. 

See  Witnesses. 
INTERLOCUTORY  ORDERS. 

Appellate  review  of.  373. 
INTERVENTION, 

Partition,  right  to  intervene,  792. 
ISSUE. 

Open  and  close,  right  to  as  governed  by  issues,  188. 

Partnership,  trial  of  issues  in  actions  between  partners,  1097.  " 
JOINDER. 

Actions  against  officers  of  corporation    79. 

Excuse  for  nonjoinder  of  parties,  averment  of,  532. 

Official  bonds,  joinder  of  defendants,  116. 
joinder  of  plaintiffs,  107, 

Joinder  of  parties,  general  rule  as  to.     See  article  PARTIES. 

Partition,  joinder  of  parties,  791,  804. 

Partnership   joinder,   misjoinder  and  nonjoinder   in   actions   by,  against  and 
between  partners.     See  Partnership. 

Passenger  suing  carrier,  joinder  of  counts  1143. 

Passenger  suing  carrier,  joinder  of  parties,  1144. 
JOINT  TENANTS  AND  TENANTS  IN  COMMON. 

Partition,  parties  in,  783. 
JUDGE. 

Orders  of  judge,  320. 
JUDGMENTS.      - 

Amending  judgments,  202. 

Amendment  of,  after  offer,  47 

Application  to  vacate  judgment.  249. 

Confession  of  judgment,  partnership,  963. 

Grounds  for  vacating  judgment,  234. 

Jurisdiction  to  vacate,  202. 

*'  More  favorable  judgment,"  what  is,  where  offer  of  judgment  has  been 
refused,  54 

Offer  of  judgment,  32. 

Official  bond,  judgment  in  action  on,  158. 
judgment  on  motion,  163. 
summary  proceedings  by  motion    179. 
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JUDGMENTS—  CV'wAwtf^rf. 

Opening   amending  and  vacating,  article,  203. 
Opinions  of  courts,  304 
Orders  distinguished  from,  317. 
Ordinances,  judgment  under,  437. 
Partition,  final  judgment,  811. 

judgment  in,  809. 

judgment  in  common-law  partition,  773. 
Partnership,  action  in  firm  name,  851. 

actions  between  partners  and  third  persons,  951. 

enforcement  of  judgments,  971. 
Res  judicata;  offer  of  judgment  accepted,  48. 
Vacating  judgments,  202. 
Vacation  of,  for  fraud  after  offer,  48. 
Vacation  of  judgment  at  chambers,  231. 
What  judgments  may  be  vacated,  232. 
JUDICIAL  SALE. 

Partition,  decree  of  sale,  813. 
Partition,  sale  in,  819. 
JURISDICTION. 

Co-ordinate  jurisdiction  of  courts  on  vacation  of  judgment,  230. 

Equity  jurisdiction  in  partnership  cases,  1051. 

Joinder  of  parties  to  oust  jurisdiction,  660, 

Judgment  void  for  want  of,  vacation,  237. 

OflScers'  territorial  jurisdiction;  offense  of  resisting  officer,  lO. 

Official  bond  executed  in  another  state,  action  on,  92. 

jurisdictional  amount,  how  determined,  89. 
Ordinance,  complaint  or  petition,  jurisdictional  averments,  429. 

proceedings  against  violations  of,  competency  of  tribunals,  418. 
Partition,  jurisdiction  in,  774 
Partnership,  action  in  firm  name,  846. 

suits  in  equity  between  partners  and  third  persons,  986. 
Probate  courts,  partition  in,  824. 
Vacation  of  judgment,  jurisdiction  to  vacate,  229. 
Void  and  erroneous  orders,  327. 
JURY. 

Ordinances,  right  to  jury  trial  under,  435. 
Partnership,  province  of  court  and  jury,  947. 
Province  of,  on  prosecution  for  obstructing  officer,  23. 
Trial  by  jury,  summary  proceedings  on  official  bond,  i66w 
JUSTICE. 

See  Obstructing  Justice. 
JUSTICE  OF  THE  PEACE.  ^ 

Indictment  for  obstructing,  28. 
Offer  of  judgment,  costs  on  refusing  offer,  53. 
Offer  of  judgment,  verbal  offer,  43. 

Ordinances,  jurisdiction  of  proceedings  for  violation,  419. 
KNOWLEDGE. 

See  Intent;  Scienter. 
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LACHES. 

Diligence  on  application  for  relief  from  judgment,  268. 
Vacation  of  judgment,  laches  within  statutory  period,  266b 

LEASE. 

Partition,  lessees  as  parties,  789. 

LEAVE  TO  SUE. 

Objection  for  want  of  95. 

Official  bond,  action  on,  93. 
LEGAL  CONCLUSIONS. 

Official  bond  complaint  in  action  on,  135. 
LESSER  OFFENSE. 

See  Criminal  Procedurs. 
LIBEL  AND  SLANDER. 

Right  to  open  and  close,  194. 

LIFE  TENANTS  AND  REMAINDERMEN. 

Partition,  parties,  793. 
LIMITATIONS. 

Vacation  of  judgment,  time  of  application,  264. 
LIMITED  PARTNERSHIP. 

Actions  by  and  against,  1114,  1119. 
LIS  PENDENS. 

Partition,  process.  797. 
LOST  INSTRUMENTS. 

Official  bonds  lost,  suits  on,  90. 
MANDAMUS 

Ordinances,  prosecutions  under  446. 
MASTER  AND  SERVANT. 

Joinder  of  master  and  servant  as  defendants,  560k 

Passenger  injury  to,  pleading,  1132. 
MASTER  IN  CHANCERY 

See  Reference. 

Partition,  reference  to  master,  815. 
MAYORS    COURTS. 

See  Municipal  Courts. 
MERGER 

Partnership,  judgment  against  one  member  of  firm  on  joint  contract*  968. 
MERITS 

See  Affidavits  of  Merits 
MISFORTUNE. 

Vacating  judgment  for,  246, 
MISJOINDER. 

See  Joinder. 
MISTAKE. 

Mistake  as  to  time  of  trial,  vacating  judgment,  249. 

Setting  aside  judgment  for,  245. 

Time  of  trial,  mistake  as  to    vacating  judgment,  249 
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MISUNDERSTANDING. 

Vacating  judgment  for,  248. 
MONEY  DEMAND. 

Right  to  open  and  close  in  actions  on,  195. 
MONEY  HAD  AND  RECEIVED. 

Joinder  of  plaintiffs,  540. 
MORTGAGES. 

Partition,  mortgagees  as  defendants,  795. 
mortgagees  as  parties,  787. 

MOTIONS. 

See  Orders. 

Judgments,  vacation  upon  motion,  257. 

Official  bonds,  judgment  on,  by  motion,  163. 

Open  and  close,  right  to,  185. 

Orders  on  motions,  327. 

Parties  in  equity,  raising  objection,  687. 

Time  of  making  motion  for  judgment  on  official  bond,  156. 
MOTIVE. 

Materiality  of,  where  interest  exists,  469. 
MULTIFARIOUSNESS. 

Parties,  rule  in  equity  against  multifariousness,  667. 

Partition,  bill  for,  802 

Partnership  suit  in  equity,  997. 
MUNICIPAL  CORPORATIONS. 

See  Ordinances. 

Official  bond;  municipality  as  party  to  suit  on.  III. 

Public  wrongs,  action  founded  on,  parties,  472. 
MUNICIPAL  COURTS. 

See  Ordinances. 

Jurisdictional  proceedings  for  violation  of  ordinance,  418. 
NAME. 

Description  of  parties,  478. 
NECESSARY  PARTIES. 

Equity  rules,  611. 

NEGATIVING  EXCEPTIONS 
Official  bond   action  on,  127. 

NEGLIGENCE. 

Child,  injury  to,  action  by  parent,  454. 
Excusable  neglect,  vacating  judgment  for,  246. 
Injuries  to  passengers.     See  Passengers. 
Ordinance,  offense  under,  432. 

NEGOTIABLE  INSTRUMENTS. 

Partnership  actions  by,  against  and  between  partners  upon  negotiable  instru- 
ments.     See  PARTNERSHIP,  829. 

NEW  ASSIGNMENT. 

Breaches  of  official  bond,  143. 
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NEWLY  DISCOVERED  EVIDENCE. 

Reopening  case  for  admission  of,  397. 

Vacating  judgment  for,  242. 
NIL  DEBET.  / 

Plea  of,  in  action  on  official  bond,  150. 
NOMINAL  PARTIES. 

In  equity,  659. 

Nominal  and  use  plaintiffs,  487. 
NOMINAL  PARTNERS 

See  Partnership. 
NON  DAMNIFICATUS 

Plea  of,  in  action  on  official  bond,  149. 

NON  EST  FACTUM. 

Plea  of,  in  action  on  official  bond,  15a 

NONJOINDER. 

See  Joinder. 
NONSUIT. 

See  Dis.MissAL  and  Nonsuit. 
NOT  GUILTY. 

Ordinances,  plea  of  not  guilty  under.  435. 

Plea  of,  in  action  on  official  bond,  150. 
NOTICE. 

Motion  for  judgment  on  official  bond   notice  of,  168. 

Order,  notice  and  service  of,  346. 

Sale  in  partition   820. 

Vacation  of  judgment,  notice  of  application.  273. 
NUNC  PRO  TUNC. 

Orders  nunc  pro  tunc,  344. 
OBJECTIONS. 

See  Exceptions  and  Objections. 
OBSTRUCTING  JUSTICE. 

For  contents  of  article,  see  Analysis.  I,         -^ 

OFFER  OF  JUDGMENT. 

For  contents  of  article  see  Analysis   32. 

OFFICE  AND  OFFICERS. 

See  cross-reference,  60. 
OFFICE  FOUND 

See  cross-reference,  60. 
OFFICERS. 

See  Official  Bonds. 

Execution  of  process  by  indictment  for  obstructing  ofBcer,  7. 

Obstructing  officer:  particular  exercise  of  office  obstructed,  29. 

Official  misconduct;  cumulative  remedies  for,  88. 

Resisting  officer   2. 

OFFICERS  OF  PRIVATE  CORPORATIONS. 

For  contents  of  article  see  Analysis,  60. 
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OFFICIAL  BONDS 

For  contents  of  article  see  Analysis   83. 
OPEN  AND  CLOSE. 

See  also  Order  of  Poof. 

For  contents  of  article  see  Analysis^  l8l. 
OPENING,  AMENDING  AND  VACATING  JUDGMENT. 

For  contents  of  article  see  Analysis.  202. 
OPINIONS  OF  COURT. 

For  contents  of  article  see  Analysis,  304. 

ORDER 

For  contents  of  article  see  Analysis,  315. 
ORDER  OF  PROOF. 

For  contents  of  article  see  Analysis,  375. 
ORDER  TO  SHOW  CAUSE. 

Affidavit,  366. 

Appeal.  367. 

Defaults.  372.  . 

Definition,  362 

Discretionary  with  court.  266. 

Form,  369. 

Proceedings  under  order,  370. 

Service  of,  370. 

Use  as  original  process   362. 

Use  as  short  notice  of  motion,  363. 

When  and  how  obtained,  364.  ' 

When  and  where  returnable,  367. 
ORDINANCES 

For  contents  of  article ^  see  Analysis,  409, 
ORIGINAL  BILLS. 

See  cross-reference,  447 
ORIGINAL  NOTICE. 

See  cross-reference,  447.         _ 

OWELTY.  * 

Partition,  owelty  of,  812. 
OWNERSHIP. 

See  cross-reference,  447. 
OYER. 

See  cross-reference  447. 
PARDONS. 

For  contents  of  article,  see  Analysis.  447. 

PARENT  AND  CHILD. 

For  contents  of  article,  see  Analysis,  45OW 

PAROL  DEMURRER. 

See  cross-reference,  456. 

PARTICULARS. 

See  cross-reference,  456. 
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PARTIES. 

See  for  contents  of  general  article  upon  parties  to  actions.  Analysis,  456. 

Creditors  of  corporation,  suit  to  reach  a  common  fund,  71. 

Directors  and  officers  of  company  as  defendants,  70. 

Joinder  of  defendants  in  actions  on  official  bonds,  116. 

Official  bonds,  parties  to  actions  on,  105. 

parties  to  summary  proceedings  on,  by  motion,  167. 

Ordinances,  actions  to  enforce,  421. 

Parent,  actions  by,  452. 

Partition,  designation  of  parties  in  bill,  801. 
in  probate  courts,  826. 
parties  to  equitable  and  statutory  proceedings,  783 

Partnership,  for  questions  of  parties  afftcting  actions  by  and  against  parties  and 
partnerships,  see  analysis  of  PARTNERSHIP,  829. 

Passenger  suing  carrier,  joinder  of  parties,  1144 

State  or  county  as  plaintiff  in  action  for  breach  of  official  bond,  107. 

Suit  against  directors  of  corporation,  69. 

Vacating  judgment,  parties  to  application  for,  249. 
PARTITION. 

For  contents  of  article,  see  Analysis,  769. 
PARTNERSHIP. 

For  contents  of  article,  see  Analysis,  829. 

Offer  of  judgment  in  actions  against,  36. 

Partition,  parties  to  proceedings,  790. 
PASSENGERS. 

For  contents  of  article,  see  Analysis,  II20. 
PAYMENT.  ' 

Payment  into  court,  correction  of  judgment,  215. 

Plea  of,  in  action  on  official  bond,  151. 
PENALTIES. 

See  also  Ordinances. 

Carriers,  penalties  against,  enforcement,  1147. 

Liability  of  corporate  officers  ;  stating  penal  liability,  77 

Official  bond,  action  on,  averment  of  nonpayment  of  penalty,  134. 
judgment  in  action  on,  158. 
PERFORMANCE. 

Official  bond,  action  on,  assignment  of  breaches,  136. 

Plea  or  answer  of  conditions  of  bond  performed,  149. 

PERJURY. 

Vacating  judgment  for,  236. 

PERSONAL  INJURIES. 

Children,  action  for  injuries  to,  450. 

Parties  in  actions  for  injuries  to  person  or  character,  518. 

Parties,  real  party  in  interest,  721. 

Passenger,  injury  to,  action  for,  1127. 

PERSONAL  PROPERTY. 

Injuries  to  personal  property,  who  may  sue,  520. 
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PLEADING  AND  PROOF. 
See  Variance. 

PLEADINGS. 

Offer  in  pleadings.     See  Offer  OF  JUDGMENT. 

PLEA  OR  ANSWER. 

Account  stated,  plea  of,  in  partnership  suit,  1064. 

Capacity  to  sue,  raising  objection,  475. 

Dissolution  of  partnership,  plea  of,  939. 

Limited  partnership,  actions  by  and  against,  1118. 

Officer  of  corporation,  pleading  defense  in  action  against,  78. 

Official  bond,  action  on,  defendant's  pleading,  143. 

pleas  on  motion  for  judgment  on,  176. 
Open  and  close,  right  to,  as  governed  by  defendant's  pleas,  187. 
Ordinances,  actions  under,  435. 

invalidity  of.  435 
Parties,  raising  objection.     See  analysis  of  article  PARTIES  TO  ACTIONS,  456. 
Partition,  answer  to  bill  or  complaint,  808. 
Partition  in  probate  courts,  827. 
Partnership  accounting,  1093. 
Partnership,  actions  between  partners  and  third  persons,  930. 

suit  in  equity  between  partners  and  third  persons,  997. 
Passenger  suing  carrier,  1145. 
Principal  and  surety,  what  each  may  plead,  145. 
Responsiveness  to  assignment  of  breaches  on  bond,  145. 
Vacation  of  judgment,  setting  out  answer,  276. 

POLICEMAN. 

Resisting  officer,  2. 

PRAYER  FOR  RELIEF. 

Partnership,  prayer  in  suit  against  firm,  926. 

Partnership  accounting,  1088. 

Partition,  prayer  of  bill  or  complaint,  805. 

PRESUMPTION. 

Plaintiff's  right  and  capacity  to  sue,  471 

PRINCIPAL  AND  AGENT. 

Joinder  of  principal  and  agent  as  defendants,  560. 
Order  of  proof  in  cases  of  agency,  387. 
Parties  in  equity,  598 

PRINCIPAL  AND  SURETY. 
See  Official  Bond. 

Joinder  of  differen*.  sets  of  sureties  as  defendants,  I17. 
Judgment  against  principal  before  suing  surety  on  official  bond.  95. 

PRIVATE  CORPORATIONS. 
See  Corporations. 

PROBATE. 

Order  of  proof  in  testamentary  causes,  406. 
Right  to  open  and  close,  198. 
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PROBATE  COURTS. 

Partition  in  probate  courts.  824. 

Partnership,  action  to  charge  estate  of  deceased  partner.  looo. 

Partnership  affairs,  settlement  of,  1056. 

PROCESS 

See  Summons  and  Process. 

PROFERT  AND  OYER. 

Official  bond,  action  on,  126. 
PROOF. 

See  Variance. 
PROPER  PARTIES. 

Rule  as  to  parties  in  equity.  651. 
PUBLICATION. 

Notice  of  applicatian  to  vacate,  276. 

Partition,  service  by  publication.  798. 
PUBLIC  OFFICERS. 

See  Obstructing  Justice;  Officers;  Official  Bonds* 

Parties  in  equity,  600. 
PUBLIC  WRONGS. 

Action  founded  on    parties,  472. 
PURCHASERS  PENDENTE  LITE. 

Parties  in  equity,  589. 
QUIETING  TITLE. 

Partition,  multifariousness  of  bill,  803. 
REAL  PARTY^IN  INTEREST. 

Complainants  in  equity   663. 

Plaintiff  under  Codes  and  Practice  Acts,  707. 
REAL  PROPERTX. 

See  Partition. 

Injuries  to  real  property,  who  may  sue,  519. 

Injuries  to  realty,  real  party  in  interest,  720, 
REBUTTAL. 

Affirmative  evidence  in,  377. 

Evidence  in  chief  admitted  in  rebuttal,  393. 
RECEIVERS 

Parties  in  equity,  receiver  representing  creditors,  G4I* 

Partition,  appointment  of  receiver,  804. 
receiver  pending  suit,  811. 
RECITALS. 

Order   recital  of  facts  and  proceedings,  334. 
RECORD. 

Clerical  errors,  amendment  of  record,  220. 

Making  opinion  part  of  record,  313. 

Official  bond,  motion  for  judgment  on,  what  record  mtist  show,  177. 

Opening,  amending  and  vacating  judgments,  202. 

Opinions  of  court,  304. 

Ordinance,  general  requisites  of  record  on  actions  under,  437. 
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RECORD  —  Continued. 

Ordinances  not  appearing  of  record,  438. 
Ordinances,  record  of  conviction  under,  438. 
Parties  of  record,  464. 

REFERENCE. 

Partition,  commissioners  or  referees.  815. 

proceedings  on  reference,  816. 
Partnership   dissolution    reference  of  cause,  iioo. 
Report  of  referee,  correction  at  subsequent  term,  213. 

REFORMATION. 

Partition,  reformation  of  deed,  804. 

REJOINDER 

Official  bonds,  action  on,  155. 
RELATION. 

Official  bond,  action  by  injured  person  as  relator,  112. 
RELEASE  AND  DISCHARGE.        ' 

Plea  of,  in  action  on  official  bond,  152. 
REMAINDERMAN. 

Partition,  parties,  791. 
REMOVAL. 

Officers  of  corporations,  removal  of,  81. 
REOPENING  CASE. 

Admission  of  evidence  overlooked  or  newly  discovered,  397. 
REPLEVIN. 

Action  by  one  partner  against  another,  1020. 

Right  to  open  and  close,  196. 
REPLICATION      N'D  REPLY 

Assignment  of  breaches  of  official  bond,  142. 

Limited  partnership,  action  by  and  against,  1118 

Official  bonds,  action  on,  155. 

Partnership,  action  between  partners  and  third  persons,  943. 

REPLY. 

See  Replication  and  Reply. 

REPORT. 

Partition,  report  of  commissioners,  817. 

REPRESENTATION. 

Parties  by.  real  party  in  interest,  727. 

Parties  in  equity,  persons  legally  represented,  627. 

REPRESENTATIVE  CAPACITY. 

See  Executors  and  Administrators;  Trustees. 

RESISTING  OFFICER. 

Criminal  prosecution  for,  i. 

RES  JUDICATA. 

Offer  of  judgment  accepted,  48. 

Plea  of,  in  action  on  official  bond,  152. 

1174  Volume  XV. 


INDEX, 

RETURN. 

False  return  by  oflScer,  action  on  official  bond,  143. 
REVERSIONERS.  \ 

Partition,  parties,  791 
RULE. 

Synonymous  with  order.     See  ORDERS. 
RULE  TO  SHOW  CAUSE. 

Open  and  close,  right  to,  185. 
SALE. 

Partition,  sale  in,  819. 
SCIENTER. 

See  also  Intent. 

Obstructing  officer  executing  process,  19, 

Resisting  officer.  5. 
SECOND  OFFENSE. 

Alleging  repetition  of  offense  under  ordinance,  433. 
SECURITY  FOR  COSTS. 

Municipal  ordinance,  prosecution  under,  440. 

Partnership,  action"  in  firm  name,  845. 
SENTENCE. 

Ordinance,  sentence  for  offense  under.  437. 

Pardon  after  sentence,  taking  advantage  of,  449. 
SERVICE  OF  PROCESS  AND  PAPERS. 

Affidavit  on  which  order  was  obtained,  serving  with  order,  349. 

Mode  and  proof  of  serving  orders,  349. 

Notice  of  application  to  vacate  judgment,  276. 

Offer  of  judgment,  service  of  copy,  40. 

Order,  notice  and  service  of,  346. 

Partition,  service  by  publication,  798. 

Partnership,  actions  by  and  against,  906. 
service  on,  995. 

Resisting  officer.  2. 

Offer  of  judgment,  service  of  offer,  38.   JP 

Order,  service  of  proposed  order,  339. 
SERVICES 

Actions  for^  joinder  of  plaintiffs,  540. 

Child's  services,  loss  of.  action  by  parent,  458. 

Partnership,  one  partner  suing  for  services,  1048. 
SETOFF  AND  COUNTERCLAIM. 

Costs  where  offer  of  judgment  has  been  refused,  56. 

Official  bo|||l,  action  on,  151. 

Partnership  accounting,  1095 

transaction,  demand  arising  out  of,  loal. 

Right  to  open  and  close,  191. 
SETTLEMENT. 

Order,  settlement  of,  338. 
SHAM  PLEA 

Right  to  open  and  close,  190. 
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SHERIFFS. 

See  Official  Bonds. 

Official  bond,  action  on;  misconduct  in  connection  with  process,  140. 

Resisting  officer,  2. 

SHOWING  CAUSE. 

See  Order  to  Show  Cause. 
SICKNESS. 

Vacating  judgment  on  account  of,  247. 
SIGNATURE. 

Consent  orders,  326. 

Offer  of  judgment,  44. 

Order,  signature  of  judge,  340. 

Partition,  bill  for,  800. 

Partnership,  denial  of  signature,  938. 
SPECIAL  ORDER. 

What  is,  320. 
SPECIAL  PARTNERS. 

Actions  by  and  against,  1114. 
SPECIFIC  PERFORMANCE. 

Partition,  asking  for  specific  performance,  803. 
STATE. 

Parties  to  suit  on  official  bond,  107. 
STATIONS. 

Carrying  passenger  beyond  destination,  pleading,  1 137. 

STATUTE  OF  LIMITATIONS. 

See  Limitations. 
STATUTES. 

See  Ordinances. 

Charging  of  offense  of  obstructing  justice  in  language  of  statute,  28. 

Statutory  remedy  on  official  bond,  90. 
STOCK  AND  STOCKHOLDERS. 

Accounting  sought  by  stockholders  against  officers;  bill  or  complaint,  73. 

Action  against  directors  as  such,  63. 

Corporation  as  defendant  in  suit  by  stockholders  against  officers,  69. 

Parties  to  suit  by  creditor  or  stockholder  against  directors,  6g. 

Remedy  of  stockholder  against  officers  under  statute,  64. 

Suit  against  officer  for  wrong;  refusal  or  inability  of  corporation  to  sue,  74. 
STOCKHOLDERS. 

See  Stock  and  Stockholders. 
STRANGERS. 

Vacation  of  judgment,  right  of  strangers  to  apply  for,  250. 
SUA  SPONTE. 

Orders  of  judge,  326. 
SUBMISSION  OF  CASE. 

Reopening  case  after  submission,  403. 
SUMMARY  PROCEEDINGS. 

Official  bond,  judgment  on,  by  motion,  163. 

Ordinances,  summary  proceedings  to  enforce,  411 
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SUMMING  UP. 

See  Open  and  Close. 
SUMMONS  AND  PROCESS. 

Description  of  process  in  indictment  for  resisting  officer,  15. 

Issuance  of  process,  indictment  for  resisting  officer,  13. 

Misconduct  in  connection  with  action  on  official  bond    140. 

Obstruction  of  officer  in  execution  of  or  attempt  to  execute  process,  7« 

Ordinances,  process  against  offender  for  violating,  423. 

Partition,  process  in,  773,  797. 

Partnership,  action  in  firm  name,  847. 

Partnership,  actions  by  and  against,  898. 

Parly,  necessity  of  process  or  appearance  to  make,  466. 

Possession  of  process  by  officer  resisted,  17. 

Preliminaries  to  issuance  of  process;  indictment  for  resisting  officer,  12. 

Resisting  officer,  2. 

Vacating  judgment  for  want  of  or  defect  in,  236. 
SUPERSEDEAS. 

Open  and  close,  right  to,  on  petition  for  supersedeas,  19a. 
SUPPLEMENTAL  PLEA. 

Bill  for  partnership  accounting,  1093. 
SURETYSHIP. 

See  Official  Bonds. 
SURPLUSAGE. 

Obstructing  officer  executing  process;  defective  averments,  91. 
SURPRISE. 

Judgment,  relief  against,  245. 
SURVIVAL  OF  ACTIONS. 

Officers  of  corporation,  survival  of  actions  against,  81. 
TAXES. 

Bond  of  tax-collector,  action  on;  legality  of  tax,  133. 
TERMS  OF  COURT. 

Amending  and  vacating  orders  during  and  after  term,  350. 

Continuance  of  proceedings  commenced  during  term  in  order  to  amend 
judgment,  208. 

Control  of  court  over  judgment  during  term,  205 

Control  over  judgment  after  term,  209. 
TERMS.  • 

Order  granted  on  terms,  336. 

Vacation  of  judgment    imposition  of  terms  288. 
THEORY  OF  CASE. 

Passenger  suing  carrier,  I140. 
TICKETS  AND  FARES. 

See  Pai^ngers. 
TIME. 

Filing  or  entering  order,  343. 

Offense  of  resisting  officer,  certainty  as  to  time,  I9. 

Offer  of  judgment,  time  of  making  offer,  37. 

Service  of  order,  348, 

Vacation  of  judgment,  time  of  application,  263. 
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TITLE. 

Legal  interest  of  plaintiff,  484. 

Partition    issue  as  to  title.  8og. 

Partition,  trial  of  title  in.  777. 

Persons  claiming  under  inconsistent  titles,  parties  in  equity,  605, 
TORTS. 

Carrier  of  passengers  actions  against,  1121 

Contract,  tort  founded  on,  joinder  of  defendants,  563. 

Offer  of  judgment  in  actions  for  tort   34. 

Parties  in  actions  ex  delicto.     See  analysis  of  article  PARTIES  TO  ACTIONS,  456. 

Partnership,  actions  by .  against  and  between  partners  on  torts.     See  PartNEI- 
SHIP,  829. 
TRESPASS. 

Right  to  open  and  close,  197 
TRIAL. 

See  Open  and  Close,  Order  of  Proof. 

Discretion  of  court  as  to  order  of  proof,  375. 

Jury  trial  under  ordinance.  435. 

Official  bond,  mode  of  trial,  right  to  jury,  156. 

Recalling  witness,  404. 

Reopening  case,  397. 

Testamentary  causes,  order  of  proof,  406. 
TRUSTEES. 

Parties,  individual  or  representative  capacity,  480. 
real  party  in  interest,  724. 

Partition,  parties  in.  787,  793. 
UNITED  STATES  COURTS. 

Assignee  of  cause  of  action,  real  party  in  interest,  716. 

Equity  practice  as  to  parties,  701 

Misjoinder  of  parties,  state  practice  as  to,  759. 

Opinion  of  slate  court  on  appeal  to,  313 

Partition   jurisdiction  of  U.  S.  courts,  776. 
USE  PARTY. 

Nominal  and  use  plaintiffs,  487. 

Official  bond,  action  on,  112. 
VACA»TING  JUDGMENTS. 

See  Opening,  Amending  and  Vacating  Judgments. 
VACATING  ORDERS. 

Amending  and  vacating  orders   349. 
VARIANCE. 

See  Order  of  Proof. 

Nonjoinder  of  parties,  nonsuit  for  variance,  566.  % 

Obstructing  officer  executing  process;  pleading  and  proof  33 

Official  bonds,  action  on    pleading  and  proof    129. 

Ordinances   actions  under,  pleading  and  proof,  436. 

Partnership   pleading  and  proof,  926. 

Passengers  suing  carrier    1140 

Resisting  officer,  pleading  and  proof    7. 
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VENUE. 

Official  bond,  action  on,  92. 

summary  proceedings  on,  156. 

Ordinance,  causes  arising  under,  4aa 

prosecution  for  violation  of,  429.  . 

Partnership  accounting,  1058. 
action  in  firm  name,  846. 
VERDICT. 

Partnership,  actions  between  partners  and  third  penoos,  Qfl. 

Resisting  officer,  general  verdict.  7. 
VERIFICATION. 

Ordinances,  complaint  for  violation  of,  433. 

Partition,  bill  for,  800. 

Partnership,  verification  of  plea,  941.  , 

Plea  to  action  on  official  bond,  148. 
VOID  JUDGMENTS. 

Vacation  of,  232. 
VOID  ORDERS. 

Void  and  erroneous  orders,  327. 
WAIVER. 

Capacity  to  sue,  waiver  of  objection,  476. 

Demand  on  official  bond,  104. 

Judgment,  correction  at  subsequent  term,  waiver  of  objectfcMM,  SI9> 

Notice  of  application  to  vacate  judgment,  274. 

Right  to  open  and  close,  199. 

Vacation  of  judgment,  waiver  of  objection  to  form  of  remedyt  ate. 
WARRANT. 

Obstructing  officer,  warrant  for  arrest  of  offender^  2S. 
WASTE. 

Parties,  real  party  in  interest,  727. 

Partition,  injunction  against  waste,  804. 
WILLS. 

Order  of  proof  in  testamentary  causes,  tfib. 

Partition,  contest  of  will,  804. 

Right  to  open  and  close,  197, 
WITNESSES. 

See  Order  of  Proof. 

Dissuasion  or  interference  with;  prosecution  for,  94*    ; 

Explanation  of  testimony  by  witness,  405. 

Parties  in  equity,  601. 

Recalling  witness,  404. 
WRITING. 

Orders  to  be  reduced  to,  331. 

WRIT  OF  ERROR  CORAM  NOBIS. 

See  Coram  Nobis. 
WRIT  OF  PARTITION 

See  Partition. 
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